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JUDGES 
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8UPBBUB  OOUBT— Pirrt  Depurtmeot. 

Qeneral  Term  Justiea, 

CHAKTiTCB  H.  VAN  BRUNT,  PBisanHa  JnvncB. 

jUBOCuni  jumon. 
MOBGAN  J.  O'BRIEN.  GBORaX  a  BABBETT 

JvtUou  itf  ^  Fh-tl  DUbrieL 

CHARLES  E.  VAN  BR17NT.  QBOBOB  P.  ANDREWSL 
OBORQE  L.  INaBAHAU.  EDWARD  PATTERSOIi 
GEORGE  a  BARRETT.  HORGAN  J.  O'EKOBN. 

ABRAHAM  &  LAWRBNOB.     CHARLES  H.  TRUAX.^ 
JflLBS  BEACH.* 

Seoond  -Department. 

Omisnd  Zirm  JuaSeet, 
JOfflPH  F.  BABNABD,  PsEsiDixe  Svnam 

ABSOOUra  JUBTICBI. 

JACKSON  O.  DTEUAN.  GALVm  E.  PRATIL 

JWees  qf  A«  Second  Ditlnel. 

JOSEPH  F.  BARNARD.  EDGAR  H.  CULLEN. 

JACKSON  O.  DTKMAN.  CHARLES  F.  BROWN. 

CALVIN  X.  PRATT.  WILLARD  BARTLETT. 

>0b«  of  the  ttidges  at  tbe  superior  court  of  the  city  of  New  York,  deslnist^  to  tiw 
MTentor  to  bold  ^rcalt  court  and  special  terms  of  the  supreme  Oourt  In  €ab  Uly  ox  New 
York. 

*OB«of  ttaajodgeeof  tiMooortof  eoiiuiionplea*t  designated  aesboTib 
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Third  Department. 

Qmeral  Zlsnn  Jtutides. 

Bl'JEPUEN  L,  UA.THAM.  FamDura  JusnOB. 

uaocxATB  jvancBs. 
iOWX  R.  PUTNAM.  D.  OADT  HERRIOE. 


/luttca  (if  A«  2%ird  Disfrtet. 

AI/rON  B.  PARKER  SAMU£L  EDWARDa 

BTJBPHBN  L.  UATHAH.  EDGAR  L.  FUBSHAK. 

D.  CADY  HERRICE. 


Jwtim  qf      Fburth  DutritL 

JOHK  B.  PUTNAM.  &  ALONZO  EXLLOOa 

JUDSON  a  LANDON.  MARTIN  U  BTOYBa 

LESLIE  W.  RUSSELL. 

Fourth  Department. 

Geamil  Term  Jtulieet, 
GBOROB  A.  HARDIN,  PsBsiDnfa  Jobtbui. 

A88O0UTB  JUSTIOBS. 

OBLORA  B.  MARTIN.  MILTON  H.  MBRWIN. 

MILTON  H.  MBRWIN.  PARDON  O.  WILLIAMS. 

GEORQB  A.  HAHDIN.  MAURIOB  L.  WRIOUX 

IBTIN6  a  TANN.  PBTBR  R  McLSNNAK 


Jiueiew  qf  a«  Sixth  DUkriO, 

DAYID  Zfc  FOLIiBTT.  OffARTfEfl  B.  PARKB& 

CBLORA  B.  MARTIN.  GERRTT  A.  TORRBa 

WALTER  LLOYD  SMITH. 
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SUPBSOCB  OOXTBT — Ctontinned. 

Tifth  Department. 

Gaund  Tarm  Jia/Sem. 
CBABLEB  G.  DWIGHT,  PBssnmra  Jovnea. 

IHOCUTB  JusncEa. 

fBAKOIB  A.  HACOHBGR        LOREN  L.  LlWia 
ALBBBT  HAIGHT. 

JvutiKi  qfVuSmmUh  DiOrieL 

CHABLEB  C.  DWIGHT.  GEORGE  B.  BRADUCT. 

FRANCIS  A.  MACOHBSB.        WILLIAM  H.  ADA1I& 
WILLIAM  R0HBET.  JOHN  M.  DATT. 


Jiutuet  <^  the  Mghtk  DUtriet. 

CHARLES  DAinELa  HAMILTON  WARDl 

ALBIOrr  BAIGHT.  HENRY  A.  CHILDa 

LOREN  L.  LEWI&  JOHN  a  LAMBERT. 


OOHKOH'  PIAAS  OF  NBW  TOBK  CUT?  A2n>  OOmTTY. 

JOBEPB  7.  SALT,  Chid  Judoh. 

MILES  BEACH.  HEKRT  BIBOHOFV,  3m 

HENRY  W.  BOOESTAVSR      ROGER  A.  PRYOR 
LEONARD  A.  GIEGERICH. 


SUFEBIOB  OOXntT  OF  THE  OITY  OF  NBW  YQBX. 

JOHN  BEDGWICE:,  Chikf  Jutob. 

JOHN  J.  7REEDHAN.  P.  HENRY  DUGRa 

OBABLES  H.  TBUAZ.  DAVID  McADAM 

HENRY  A.  GILDERSLEETE. 


ULTV  OOUBT  OF  NBW  70BX. 

SIMON  M.  EHRLICH,  Chibt  Jubtici. 

HENRY  P.  MoGOWN.  JAMBS  M  FrrZBIMON& . 
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Abm  T.  BIttaop  (SapO.  810 

AbruuiDBOn  t.  FItb  Tew  Baneflt 

Order  (Com.  PL)  986 

Adanw  T.  Adami  (Sop.)  760 

AdwiT.SutBiTorSftv.  Inst  (Bap.)  13 

AImuht.  Molynemaz  (Sup.)  801 

Alsxtnder,  In  re  (Sup.).  285 

Alez&ader.  NaIbout.  (Com.  PI.)  967 

Alfred  ShilmptoD'eSoQ*  t.  Dworsky 

(CitT  Ct.K.Y.)  901 

AUe^nj  A  E.  B.  Co..  CmuccI  v. 

"ip.)...  848 

>T.  Btine(Sup.)   88 

Allen  T.  McFftddeu  (Sap.)  860 

Allen  T.  BlBson  (Sup.)   971 

Alley,  Home-Haker  Co.  t.  (Com. 

PL)  870 

AUinrT.  Mftll  Printing  Au'n  (Sap.)  768 
AmnoM  T.  Gtj  of  Baff«lo  (Super. 

Bnir.)  189 

American  Artl^o  Gold  Stemplng 
Co.  V.  Gl«u  Falle  Int.  Co.  (Com. 

K)  646 

Americsn  Baok-Note  Co.  t.  Man- 

battan  R.  Co.  (Sap.)  819 

AiMrican  Stu  Order,  Greenspan  t. 

(Gtj  Ct.  N.  T.)  94S 

American  Telephone  A  Telegruih 

Cou.  Eels  T.  (Sap.)  600 

Amiden  t.  Smith  (Sup.)  OSS 

Anderson  t.  Onndee  State  Bank 

(Sap.).  611 

Anderson.  Hyland  t.  (Com.  PI.)  707 

Annd.  Bobbins  t.  (City  Ct  N.  YO  993 
Aitropbe,  MoHagh  t.  (City  Ct  N. 

Y.)..  877 

Ajtrophe,  UcHngh  t.  (City  Ct  N. 

Y.)   ...  878 

Atfield.  Eatz  t.  (City  Ct  N.  Y.). ...  893 

Aastin,  Grantlar  ▼.  {Sap.)^  968 

Arery.  Worthing  Co.     (Super.  N. 
Y.).  .*  990 

Bacbe  t.  HoCabe  {Coin.  Ft)  988 

Bacon  t.  Rood  (Sup.)  801 

Bacon,  Lentilhon  t.  (Sup.)  488 

Bagley  t.  Pettibona  (Super.  Buff.)  806 
Barnbridge.  Blaekwell  t.  (Com.  Fl.)  960 

Baity'a  Estate,  In  re  (Sorr.)   70 

Baker  t.  New  York  Cent  A  B.  B. 

K.  Co.  (BnpO.  986 

Baldwin  t.  SnUlTan  Timber  Go. 

 406 

 6S7 


(Sap.) 

Balen  v.  Yoomans  (Sa|K)b. 


Fict 

Barker,  People  T.  (Bnp.)  797 

Barnes,  In  re  (Surr.)  688 

Barney.  Pace!  v.  (C3fty  Ct  N.  Y.)...  875 

Barney,  Sheldon  r.  (Sup.)  808 

BarrowcllfFe T.  Cammlns^np.)....  787 
Barry  t.  Second  Ave.  B.  Go.  {Com. 

PI.)  871 

Bartboldl  Hotel  Co.,  Bpragne  t. 

(Super.  N.  Y.)  .TT  990 

Bartbolf,  People  t.  (Sup.)  783 

Bates,  Howland  t.  (City  Ct  N.  Y.)  878 

Bauer  t.  City  of  Buffalo  (Sup.)  S69 

Beakes  v.  Oommerclal  Union  Assur. 

Co.  (Sap.)   87 

Beard  t.  Tilgbman  (Sup.)  786 

Beardalee  t.  Dolge  (Bup.)  161 

Beardslee  t.  Hemingway  (Sup.)....  314 

Beardsley  t.  Oaylord  (Sup.)  »49 

Beardsley<T.  Lehigh  Val.  By.  Co. 

(Sup.)  ?  458 

BearBB.  Bullard  v.  (Sup.). . .  r  272 

Beers  t.  New  York  Xife  Ins.  Co. 

(Sop.)  788 

Belden     Burke  (Sup.)  820 

Bell.  Siedler  t.  (Sup.)  4S1 

Belt  Bowery  Bav.  Bank  t.  (Sup.). . .  746 

Benedict  Wolfe  t.  (Sup.)  686 

Bennett  v.  Taylor  (Sup.)  860 

Bennett  Sawyer  t.  (Sup.).   45 

Bennett,  8awyer  t.  (Sun.)  685 

Barbahire  Apartment  Ass'n,  Logan 

T.  (City  Ct  N.  Y.)  869 

Best  Saylea  t.  (Bun.)  951 

Betleman  v.  New  York  EL  B.  Co. 

(Com.  PL)  686 

Bingbamton  Trust  Co.,  People  t. 

(Sup.)  179 

Birdsall.  Leonard     (Sup.)  370 

Bishop    Hosber(Sup.)  694 

Bishop,  Abegg    (Sup.)  810 

Bishop.  Betcb  t.  (Super.  N.  Y.). ...  887 

Black,  Riley  v.  (Com.  PI.)  896 

Blackwoll  T.  Bainbridge  (Com.  PL)  950 
Bl&dwortb,  Small  t.  (City  Ct  N.  Y.)  668 
Blake,  Hanover  Nat  Bank  of  City 

of  New  York  v.  (Sop.)  780 

BlauTelt's  Estate,  In  re  (Surr.)  119 

Bloomlngdale  t.  Brinokwhofl(Oom. 

PI.). .  868 

Blum  T.  Manhattan  B.  Oo.  (Com. 

PI.)  788 

Blumenkrohn.  Bodert  t.  (Cl^  Ct 

N.  YJ  614 

Blute.  People  t.  (Sup.)  466 


T.8(nr.T.i. 


(Til) 
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Boftrdman'fl  Will,  lo  t«  (Snrr.)   60 

Board  of  Aldermea  of  CHy  of  Buf- 
falo, People  T,  (SupJ   1 

Board  of  Auditor*  of /Tawn  of  Han- 
nibal, People  T.  (Sop.)  166 

Board  of  Cfonncilmen  of  City  of 
Buffalo,  People       two  casea 

(Super.  Bull.)   81 

Board  of  Excise  of  City  of  New 

York,  St.  Thomas' Church  T.  (Sup.)  881 
Board  of  Street  Opening  and  Im- 

provement,  In  re  (Bup.)   668 

Board  of  Sup'rs  of  Clinton  County, 

People  V.  (Sup.)  978 

Board  of  Bup'rs  of  Fulton  County, 

People  T.  (Sup.)  280 

Board  of  Sup'rs  of  Monroe  County, 

People  T.  (Sup.)   07 

Board  of  Sup'rs  of  Orleans  Gonnty, 

People  y.  (Sup.)  898 

Board  of  Bup'rs  of  Ulster  Coonty, 

Hyzerv.  (Sup.)  913 

Board  of  Town  Auditors  of  Deer 

Park,  People     (Sup.)  268 

Board  of  Trustees  of  Village  of 

Cobleskill.  People  t.  (Sup.)  930 

Board  of  "rruBtees  of  Village  of 

BaTerstraw,  People    ^up.)   7 

Board  of  Trustees  of  Village  of 

Owego.  People  t.  (Snp.)i . . ;  808 

Boefam.  Kafalsky  t.  (City  Ot  N.  T.)  874 

Bolen,  In  i%  (Sup.)   16 

Bolger  T.  Metropolitan  EI.  By.  Co. 

(ffiiper.  N.  Y.)   480 

Bonnet  T.  Lachman  (Bup.).  .....^  ..  614 

Borst,  Root  T. (Sup.)   ...  188 

Boston  Chair  Mannf  g  Co.,  Hyman 

T.  (Super.  N.  Y.)  873 

Bowen  V.  Smidt  (Sup.)  785 

Bowen  t.  Sweeney  (Sup.)  783 

Bowen  T.  Sweeney  (Sup.)  784 

Bowery  Sav.  Bank  v.  Belt  (Sup.). . .  746 

Bowler  v.  Wllcoz  (Sup.)  80SI 

Bowman  t.  Holfman  (Com.  PL)....  416 

Boyle  V.  Williams  (Com.  PI.)  737 

Boyle.  Williams  v.  (Com.  PI.).  730 

Bradley     Sbafer  (Sup.)  813 

Bradley,  Clark  t.  (Sup.)  453 


Brady,  Layton  v.  (C  ity  Ct.  N.  Y.). ..  B84 

Brady,  Layton     (Com.  PI.)  989 

Braender.  Kruger  (City  Ct.  N.  Y. )  991 
Brassington  t.  Rohra  ((Mty  Ct  N. 

Y.)    659 

Brassington  v.  Rofan  (City  Ct.  N. 

Y.)  990 

Brennan  T.  Schreiner,  (Super.  N. 

Y.)  180 

Brldgford,  In  re(Sap.)    381 

Brlnekerboff,  BloomingdaleT.(Com. 

PL)  858 

Brlnkman,  In  re  (Sup.)  678 

Broadway  ft  S.  A.  R  Co..  Kolzem 

T.  (Com.  PI.)  700 

Broadway  &  a  A.  B.  Co..  Shaw  t. 
(Com.  PL)  987 


Pac» 


Bronson,  Oallup  t.  (Sup.)  803 

Brooklyn  Daily  Eagle,  Marphy  t. 

(Bap.)  S68 

Brooklyn  Dally  Eagle.  Ffeefer  t. 

(Bup.)  368 

Brooks,  Miller  v.,  two  cases  (Sup.). .  869 

Broome,  People    (Sup.|  470 

Brounstein     Sahlein  (Sup.),  313 

Brouustetn  t.  Wile  (Bup.)  304 

Brown  T.  Doscher (Sup.)...  900 

Brown  v.  Herrick  (Sup.)  801 

Brown  v.  Sullivan  (Com.  PIO  6S4 

Brown  T.  Tausick  (City  CU  N.  Y.%.  809 

Brown,  Nelson  ▼.(Sup.)  S78 

Brown,  Soper  t.  (Bup.)   80 

Brumfleld  v.   Pottier  ft  Stymns 

Manuf^t  Co.  (City  Ct  N.  Y.)  616 

Bryant,  Shaw     (Sup.)  785 

Bnckel,  Johnson  v.  (Sup.). . . ,  666 

Buckley,  Redmond  t.  (Sup.).  969 

Buel.  BteinhardtT.  (Com.  PL)  706 

Buffalo  Car  Manuf 'g  Co.,  Harley  t. 

(Sup.)  864 

Buffalo  Star  Brick  Co.,  Dclzer  t. 

(Sup.)  604 

Bulkin  T.  Ebret  (Sup.)  781 

Bollard  T.  Bearsa(Sup.)  272 

Bullock.  Hyde  t.  (Com.  PL)  989 

Bullock.  Riendean  t.  (Sup.)  976 

Barke  t.  New  York  Cent,  ft  H.  R. 

R  Co.  (Sup.)  808 

Burke.  Beldeu  t.  (BnpA  820 

Burkhalter,  National  £zch.  Bank  of 

Boston  v..  seventeen  cases  (8np.)  698 

Burnett.  Sweet  v.  (Sup.)   34 

Butts,  McEwen  t.  (Sup.)  608 

Cahill.  People  t.  (Com.  PL)  088 

Cain  V.  Cain  (Bup.)   45 

Callahan's  Estate,  In  re  (Sup.)  834 

Cambeis     Third  Ave.  R  Co.  (Com. 

PL)  688 

Campanello  t.  New  York  CTent  ft 

H.  R  R  Co.  (Sup.)  368 

CampbelL  Meyer  t.  (Com.  PL)  705 

Campbell.  Nelligan     (Bop.).  884 

Canastota  Northern  R  COw,  Raed  t. 

(Sup.)  841 

Capel  T.  Lyons  (City  Ct.  N.  Y.).   48 

Carlson  T.  Wlnteraon  (City  Ct  N. 

Y.)  887 

Carpenter  t.  Carpenter  (Sap.)  938 

Carroll,  Glaeer  t.  (Sup.)  766 

Carroll,  People  v.  (Com.  PL)..,,...  990 

Carside,  Johnston  v.  (Sup.)  837 

Carter,  Westphal  rJCity  Ct  N.  Y.)  945 
Carthage,  S.  H.  ft  W.  R  C!o.,  Wins- 
low  T.  (Sup.)  804 

Cassidy  t.  McFarland  (Com.  PL). . .  875 
Casucci  T.  Alleghany  ft  K.  R  Co. 

(Sup.)  848 

Central  Cross-Tuwn  R  Co.,  Huerze- 

ler  V.  (Com.  PI.)  67S 

Central  Oas  ft  Electric  Fixture  Co. 

T.  Kohn  (City  Ct  N.  T.)  684 
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Ontnl  B.  E.  A  W.  R  Co.,  Van 

Benthnysen     (Snp.)  368 

<aitplo  T.  Pratt,  (Sap.)   »53 

^aoTet,  Cnthtwrt  v.  (Sup.)  386 

ChedaeT.  Paige  t.  (City  Ct  N.  T.). .  898 
Cbedser,  Paige  t.  (Otr  Ct  N.  Y.)..  899 

Oieaey  t.  Scbayler  (Bup.)  646 

Chatwood,  Cbriit  t.  (Citj  Ct  N. 

T.)  841 

ChilaoQ.  Walker  t.  (Sup.)  S37 

ChloaMut.  Ina.  Co.  t.  Force  (Sup.)  796 
Christ  V.  Chetwood  (City  Ct.  N.  Y.)  841 
Christopher  &  Teatb  St  R.  Co.  T. 

TweDty-Ttilrd  St.  R  Ca  (Snp.).. .  S66 
<^top"er  A  Tenth  St  R  Co., 

Emnmer  t.  (Com.  Fl.)  110 

Chris^,  People  v.  (Sap.)  278 

aiDdTiniiio  V.  Mao  (Com.  PI.)  703 

Citizens'  Bank  of  Perry,  Gates  t. 

(Sop.)   140 

CityMilla.  Hewitt  ▼.  (Sup.)  98S 
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Pboplb  eiB  r»2.  Embbsoh  «.  Boabd  or  Aldbbkkv  ow  Oett  or  Buitalo. 

(Supreme  Court,  Qeneral  3>rni,  Ftfth  Department  AvROit  16, 189S.) 

1.  OkTT  Chabtbb— Opkratton— Effeot  or  SnBSBQmirr  Lboisi^tiov. 

X.aws  1890,  o.  £03,  (Ballot  Reform  Act.)  provided  for  fire  Inspectors  of  eleotton 
for  eaoh  distrlot,  three  to  be  elected  and  two  to  be  appointed.  Laws  1691,  a  T, 
(paued  February  7tb.)  proTidea  for  three  inspeotora,  two  to  be  elected  and  one  to 
be  appointed.  Laws  1881,  c.  105,  (Buffalo  City  Charter,  pasaed  March  27th,}  %  806, 
provides  for  five  inspeotora  of  election,  three  to  be  elected,  and  two  to  be  appointed 
DT  the  board  of  aldermen;  and  sevtiton  875  provides  that  elections  held  under  sncb 
tnurter  "shall  be  governs  by  the  freneral  election  laws  of  the  state  when  they  are 
vot  inoonjlstent  with  the  provisions  of  this  act. "  Z^aws  1893,  o.  680,  provides  for  the 
upi^tment  of  all  inspectors  of  eleotlooa  In  cities  by  the  common  oountdl  of  each 
<ni^,  <*anleeB  otherwise  providedby  law,  "and  the  repealing  seotion  does  not  men- 
tion any  provision  of  the  Buffalo  otty  charter.  Hefd,  that  the  provisions  of  inoh 
charter  relaUng  to  inspectors  of  election  are  Id  foroe,  notwltbalanding  the  general 
l^lslatlon. 

%  IL^xDAMDs— To  CAKTAssmo  Board— NoiTi.(moN  or  Pbzdboisbok. 

Laws  1891,  a  106,  {Buffalo  City  Charter,  passed  March  37th,)  %  S66,  proTide*  for 
five  inspectors  of  electlun,  three  to  be  elected,  and  two  to  be  appolated  by  tb« 
**boardof  aldermen, "  on  canvassing  the  votes;  and  seotion  608  declares  that  the 
provisions  relating  to  elections  shall  take  effect  Immediately.  The  remaining  pro- 
visions, by  one  of  which  the  "board  of  aldermen  "succeeded  the  "common  oonnoil," 
Which  was  the  canvassing  board  under  the  previous  charter,  took  effect  on  Janu- 
ary  1, 1808.  Held,  that  on  the  refusal  of  the  '*oommon  oonndl'*  to  oaavM*  the 
voiea  for  three  inspectors  at  an  eleotilon  in  ZTovamber,  1891,  and  the  subsequent  ra 
fnsal  of  the  "board  of  aldermen**  on  its  nooeBsiOD  to  oauvass  such  votes,  fnoilda- 
iiHM  would  lie  to  the  latter  board  to  compel  it  to  make  the  oanvass. 

Appeal  from  special  term,  Erie  county. 

Application  for  mandamus  by  the  people  eso  nil.  George  D.  Emeraoa 
againat  the  board  of  aldermen  of  the  city  of  Buffalo.  From  an  order  giant- 
iDg*  peremptory  mandamus,  defendant  appeals.  Affirmed. 

Argued  before  Bwight,  F.  J.,  and  Maoombbb  and  Liswis,  JJ. 

F,  Maokey,  for  appellant.   F,  O*  Lauffhltn  and  A.  Jfoot,  for  respondent. 

DwiOHT,  P.  J.  The  questions  presented  to  the  special  term  by  the  applica- 
tion for  the  writ  of  mandamus  in  this  case  were  {1)  whether  the  provisions 
of  the  revised  charter  of  the  city  of  Buffalo,  (chapter  105,  Laws  1891,)  relat- 
ing to  the  inspectors  of  election  in  that  city,  bad  the  force  of  law;  and  (2) 
whether  they  were  capable  of  enforcement  by  the  means  adopted  in  this  pro- 
ceeding. We  think  both  of  these  quentions  were  correctly  answered  in  the 
alBrmi^ve,  and  that  the  order  was  properly  made  from  which  this  appeal  was 
taken.  The  facts  involved  were  not  in  dispute.  The  questions  presented 
related  mainly  to  tlie  effect  to  be  given  to  several  statutory  enactments.  Sec* 
tloD  866  of  the  statute  above  cited  provided  for  five  in8pect<ns  of  election  in 
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each  district,  three  to  be  e1e<^  bj  the  etocton  of  the  difitri^  and  two  to  be 
appointed  by  **the  board  of  aldermen  immediately  upon  canvassing  the  rotea 
and  a  further  provision  at  tlie  same  section  was  to  the  e£Fect  that  no  ballot 
should  be  counted  as  a  vote  for  Inapecfeon  which  bore  more  than  three  names 
for  that  office.  This  act  became  a  law  March  27.  1891,  and  by  its  last  sec- 
tion (section  508)  all  of  its  provisions  relating  to  elections  to  office  were  to 
take  effect  immedlatrty.  Accordingly,  at  the  annual  eleetion  in  Kovember, 
1%^!,  the  ballots  cast  by  a  majority  of  nearly  tbree  to  one  of  the  Sectors  of 
dlstziot  No.  6  of  ward  21  contained  the  names  of  three  persona  for  the  ofltoe 
of  inspectors  of  election,  while  those  which  received  the  nexthighest  number 
of  votes  contained  only  two  names  for  that  office.  These  votes  were  returned 
by  the  Inspectors  of  the  district  to  the  canvassing  board  of  the  city,  which  at 
that  time,  under  the  existing  charter,  was  known  as  the  "common  coaacU," 
though  composed  wholly  of  persons  elected  as  aldermen  of  the  several  wards. 
That  board  refused  to  canvass  the  votes  returned  for  more  than  two  can- 
didates for  inspectors  of  election  on  each  ticket,  and  accordingly  oertiBed  tbe 
eiection  of  those  two  candidates  oniy  who  received  the  highest  number  of 
votes.  The  relator,  George  D.  Emerson,  was  the  ttiird  candidate  on  the 
majority  tidket,  having  himself  received  149  votes  to  60  votes  for  tbe  highest 
candldi^  on  ttie  other  ticket.  On  the  Ist  day  of  January,  1892,  all  the  re- 
maning provisions  of  tbe  revised  charter  took  effect*  and  the  "common 
eouncll,"  above  mentioned,  was  suooeeded  as  a  canvassing  board  by  the 
"board  of  aldermen,"  consisting  in  part  of  the  aidermen  who  had  composed 
the  former  board,  and  in  part  of  aldermen  elected  to  OU  vacancies  or  to  rep* 
tesent  wards  newly  created.  It  was  to  the  new  board  of  alderm^i  that  the 
relator  presented  his  petition,  praying  that  such  hoard  complete  tbe  canvass 
of  returns  which  Its  predec«9Sor  liad  refused  to  complete,  and  certify  his  elec- 
tion as  one  of  the  inspectors  of  tlie  district;  also  that  It  appoint  the  two  ad- 
ditional inspectors,  bb  required  by  Jtbe  statute.  Tbe  board  at  aldermen  by 
a  tie  vote  refused  to  grant  the  prayer  of  the  petition,  and  on  his  application 
to  the  court  at  special  term  tbe  order  was  obtained  from  which  this  appeal 
was  talten. 

In  the  absence  of  other  facts,  those  embraced  in  tbe  foregoing  statement 
would,  no  doubt,  entitle  the  relator  to  tlie  relief  demanded.  Mandamw  will 
He  to  compel  the  performance  of  an  pfflclal  duty  clearly  prescribed  by  law  on 
the  part  of  a  public  officer  or  board.  The  case  of  People  v.  SchislMn,  95  IS. 
Y.  I2i>,  la  abundant  authority  for  the  application  of  this  rule  to  the  case  of 
a  board  of  canvassers,  and  the  case  of  People  v.  Board  of  Supers  ^Che- 
nango Co.,  8  Y.  3^,  for  tbe  proposition  that  while  the  duty  ^sontinues  It 
may  be  enforced  against  tbe  successors  in  office  of  those  who  originiilly  n^- 
lected  its  performance.  In  the  formw  of  those  cases  it  was  said  by  tiie  court: 
"It  would  be  a  reproach  to  the  law  to  hold  that  an  election  to  c^ce  by  tbe 
people  could  be  defeated  by  the  neglect  or  refusal  of  the  canvassers  to  per- 
form the  official  duty  of  canvassing  votes  cast  at  an  election;"  ami.  further: 
"It  is  one  of  the  peculiar  functions  of  the  writ  of  mandamuaUt  meet  and 
remedy  the  evils  which  would  result  from  such  a  neglect  of  official  duty." 
In  this  case  the  board  of  aldermen  created  by  the  revised  charter  of  1891  is 
mode  in  all  respects  the  successor,  as  a  board  of  canvassers,  of  the  oonmion 
council,  a  board  composed  of  aldermen,  existing  under  tbe  former  charter; 
and  the  mere  change  In  the  name  of  the  collective  body  can  have  no  effect  to 
relieve  the  one  from  the  duty  enjoined  upon  the -other,  ^y  tbe  revised  char- 
ter tbe  duty  of  canvassing  the  returns  of  votes  cast  for  3  Inspectors  of  election 
in  each  of  the  districts  into  which  the  25  wards  created  thereby  wen  to  be 
divided,  and  the  appointment  of  2  additional  inspectors  in  each,  was  laid  upon 
the  board  of  oldurmen  eo  nomine.  Th^  this  was  a  duty  first  to  be  perff>rmed 
In  respect  to  the  election  of  1891  admits  of  no  doubt  under  the  provlsIoOf  be* 
tun  moDttoned*  that  all  such  parts  of  the  statute  as  related  to  elecUona  ta 
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offlo*  sboDld  take  effect  immediately;  and,  siDoe  the  aev  board  of  aldermtn 
were  not  conBtitnted  until  the  let  da/  of  Januarjr,  1892,  it  must  have  been 
the  inteotion  of  the  statute  that  that  dutjr  should  be  performed  in  1891  hj  the 
board  of  canvassers  as  It  then  existed,  composed  of  aldermen,  but  offlcially 
denominated  the  "common  counoit." 

Attention  is  called  in  the  argument  at  counsel  for  the  appellant  to  a  pro- 
Tision  of  section  5(^.  supra,  to  the  effect  that  the  division  of  the  city  into  26 
wards,  instead  of  13,  as  formerly,  should  not  take  effect  until  the  Ist  day  of 
January.  1892.  except  so  far  as  was  necessary  to  render  the  election  of  ward 
officers  in  1891  regular  and  legal  But  this  must  clearly  be  taken  subject  to 
the  previous  general  exception  of  all  provisions  of  the  act  relating  to  eleotiODS 
to  office,  and  so  it  was  evidently  construed.  Section  82  of  the  act  provides 
that  "the  common  council  shall,  on  or  before  the  Ist  day  of  September  In  each 
year,  divide  the  wards  into  convenient  election  districts  of  not  more  than  800 
electotB,  and,  on  or  before  the  let  Monday  of  October  of  each  year,  deaignato 
the  place  of  holding  the  polls  In  each  district,  and  AU  vacanctea  in  the  tMoB 
uf  inspectors  of  election."  The  case  shows  thi^  this  was  done  la  the  year 
1891,  and  that  the  election  for  all  offices  in  November  of  that  year  was  bdd. 
accordingly,  in  the  several  election  districts  into  which  the  25  wards  bad  been 
tbos  divided.  The  meaning  ot  the  limitatlm  referred  to  was  eTidently  to 
preserve  the  existing  ward  linea.  for  all  the  purposes  of  ■dmlnistnttoa.  until 
Che  revised  charter  should  take  effect  as  a  whole. 

So  much  of  our  Inquiry  has  bemi  directed  mtnAj  to  the  question  secondly 
above  propounded,  vu.,  whether,  if  the  provision  for  fire  inspectors  of  election 
in  ewsh  of  the  deetlon  districts  ot  the  city  was  In  force  at  the  time  of  the 
election  and  canvass  (rf  votes  in  1891,  and  also  at  the  time  of  the  ^>plioation 
for  the  writ  of  mandamua  in  July,  1892.  it  was  o^ble  ot  eoforoeiDent  by 
means  of  that  writ.  It  remains  to  eonslder  the  grounds  upon  which  it  Is  ar- 
gued that  that  provision  was  not  so  in  foroe.  The  facts  whidi  aoem  to  be  re- 
lied upon  aa  tiia  basis  of  that  contention  are  briefly  as  follows:  For  many 
years  before  the  ballot  tvtotm  aet  of  1890,  (chapter  2^  ot  the  Laws  of  that 
year,)  the  general  Section  laws  of  thestate  provided  for  three  Inspcetors  of  eleo- 
titm  in  oa^  etoctlon  distiiet,  whether  ot  cdties  or  towns,  two  to  be  deeted  by 
ballot  of  the  eleotm,  no  one  of  whom  should  vote  for  more  than  two,  and 
the  third  to  be  appointed  by  the  presiding  officers  of  each  elec^n  from  the 
two  next  highest  candidates.  By  an  act  for  the  revision  of  the  charter  ot 
Buffalo,  passed  in  1870,  (chapter  619  of  the  Laws  of  that  year,)  practically 
the  same  provision  was  enacted  for  that  city.  The  ballot  roform  act  of  1690, 
mpra,  provided  for  five  inspectors  in  each  district,  three  to  be  elected  bf  bal- 
lot <rf  ttie  electors,  no  one  of  whom  should  vote  for  more  than  three,  and  two 
to  be  appointed  by  the  presiding  offlowa  td  the  election,  and  to  be  selected 
from  the  throe  next  highest  candidates.  By  du^tter  7  of  the  Laws  of  1^1, 
paaeed  February  7Ui  of  that  year,  a  return  was  had  by  general  law  to  the 
system  of  three  inspeetors  as  it  ezistod  previous  to  the  act  of  1890.  This  was 
followed  in  the  same  year  by  the  apeciid  act  for  the  city  of  Buffalo,  the  pro- 
visions of  which  have  been  heretofore  quoted,  and  which  becamea  law  March 
27,  1891.  By  aeq|tion  875  of  that  act  it  is  provided  that  elections  held  there, 
under  "shall  be  governed  by  the  general  election  laws  ot  the  state,  when  they 
are  not  inconsistent  with  the  provisions  of  this  act."  Finally,  by  chapter 
680  ct  tbe  Laws  of  the  present  year,  the  Ic^lature  has  made  general  provi- 
sion for  the  appointment  of  all  inspectore  of  electicm  in  cities  by  the  common 
council  of  oa/6h  dty,  but  this  particular  provision  is,  by  section  11  <^  the  act, 
made  subject  to  the  saving  clause,  "unless  oUierwise  provided  by  law,"  and 
the  repealing  8ecti<m  makea  no  mention  of  any  provislcm  of  Uie  special  act  tor 
the  city  of  Buffalo. 

We  And  in  this  statement  of  the  course  and  prceent  »tatit$  at  legislation  on 
the  subject  in  questira  nothing  which  militates  against  the  legal  force  and 
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validity  of  the  proTialon  of  the  revised  obarter  of  Btiffalo  relating  to  the  num- 
ber and  mode  of  dfslgnation  of  inspectors  of  electiun.  It  was  enacted  sabse- 
quently  to  the  general  law  of  1891.  and  was  therefore  not  affected  bj  its  pro- 
TlslonSt  and  it  was  saved  bj  the  express  terms  of  the  act  of  1892.  It  is  true 
that  the  discrepancy  between  the  special  statute  for  Buftalo  and  ttie  ancces- 
fllve  general  enactmenta  applicable  to  the  rest  of  the  state  may  wpU  exdte  aur- 
prlse.  and  give  rise  to  Inquiry  as  to  its  cause;  but  such  an  inquiry  would  be 
merely  euriousi  and  without  practical  result.  If  conjecture  were  to  be  in- 
dulged, it  might  easily  be  surmised  that  the  proTlsion  in  question  In  ttie  char- 
ter of  Buffalo  was  framed  to  conform  to  the  general  act  of  1890*  which  was 
in  force  when  that  charter  was  originally  druted,  and  that,  In  the  haste  and 
inattention  which  sometimes  accompany  l^slative  action*  the  fact  was  over- 
looked, when  the  special  statute  was  enacted,  that  the  general  statute  had 
only  shortly  before  been  amended  in  the  particular  in  question;  and  that  from 
a  similar  cause  the  existence  of  the  special  provision  for  the  city  of  Buffalo 
was  overlooked  when  the  saving  clause  above  mentioned  was  Inserted  In  the 
general  act  of  1892.  But  sueh  conjecture  furnishes  no  ground  for  judicial 
action.  The  legislature  most  be  presumed  to  have  understood  and  intended 
the  plain  and  necessary  effect  of  the  language  employed  in  its  several  enact- 
ments, and  the  power  to  remedy  htmty  or  Ul-consiilered  legislation*  by  repeal 
or  amendment,  rests  with  the  legisUiture,  and  not  with  the  courts. 

Counsel  for  the  appellant  urge  upon  our  attention  an  apparent  incompati- 
bility between  the  provision  in  question  in  tlie  charter  of  Buffalo  and  the 
provision  of  the  act  of  1892  In  respect  to  the  appointment  of  the  poll  and 
ballot  clwks.  who  constitute  an  important  part  of  the  machinery  of  elections 
under  the  liditer  statute.  The  provision  referred  to  la  found  in  section  12  of 
the  last-mentioned  statute,  which,  after  preacribing  the  number  and  qttalifi- 
catiODS  of  clerks  to  be  appointed,  provides  tliat,  '*at  the  first  meeting  of  in- 
spectors of  dectlon  In  every  district  In  which  the  law  provides  for  the  elec- 
tion of  inspectors,  the  inspectors  elected  shall  appoint  one  of  the  poll  clerks 
and  (me  of  the  fanllot  clerks,  and  the  inspector  appointed  shiUl  appoint  tlie 
other  poll  dei^  and  ballot  clerk,"  whereas,  the  provision  of  the  charter  of 
BufEalois  for  the  election  of  three  and  the  appointment  of  two  inspectors; 
so  that*  as  it  Is  said*  the  language  of  the  general  law.  "and  the  inspeetm:  ap- 
pointed sliail  appoint, "  etc..  is  inappropriate  to  the  case  of  the  city  U  Bnt- 
falo.  It  is  dear  that,  as  a  mere  argument,  ab  ineonDenienti,  this  auggcnfion, 
even  if  the  incompatibility  were  absolute,  would  not  be  conclusive  npon  any 
qnestimi  arising  on  this  sppeal ;  but  we  do  not  think  the  case  in  this  re- 
spect presents  any  practical  difficulty.  Undoubtedly,  In  order  to  give  effect 
to  this  provision  (k  the  general  law  in  its  application  to  the  exceptional  case  of 
the  city  of  Buffalo,  the  word  "Inspector."  as  used  therein,  may  l>e  read  "in- 
spectors." The  actual  use  of  the  word  in  the  singular,  without  adding  the 
words  '*or  inspectors,"  only  indicates  the  probability  that  the  existence  of 
the  special  provision  for  Inspectors  in  the  charter  of  Buffalo  was  overlooked 
in  the  framing  and  enactment  ot  the  provision  for  clerks  in  the  act  of  18U2; 
but  no  such  mere  omission  of  the  plural  form  of  the  word  employed  can 
have  the  effect  of  defeating  the  evident  Intention  of  the  legislature  to  pro- 
vide for  the  appointment  of  poll  and  btillot  clerks  In  all  the  election  districls 
of  the  state.  Upon  the  whole,  we  find  nothing  in  legislation  subsequent  to 
the  enactment  of  the  revised  charter  of  the  city  oC  Buffalo  which  has  the  ef- 
fect to  repeal,  annul,  or  imimir  the  legal  force  and  validity  of  the  special  pro- 
visions of  that  statute  in  respect  to  the  number  and  mode  of  selection  of  In- 
spectors of  election  in  each  of  the  election  districts  of  that  city;  and.  that  pro- 
vision being  in  force,  the  relator  was  duty  elected  to  the  officeio  question,  and 
was  entitled  to  a  canvass  of  his  vote  and  a  certiQcate  of  his  election.  The 
order  for  a  peremptory  mandamm  should  be  affirmed. 

Order  appealed  from  affirmed,  with  costs.   All  concur. 
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Wlioox  «.  QuiNBT  et  <a, 
(Supreme  Court,  Chneral  Tarm,  Second  DepartmmL  Ju\f  St,  ISM.) 
1.  Ln  TsHAXT^RiSHT  to  Salb  ot  Bsai.  Estatk— OoMPnxnre  Bxwjdtob  to  Sbu^ 
Wbere  testator's  realtj  rents  far  farm  pnrpoiee  for  a  suiii  so  wnail  as  to  ffive  the 
life  tenant  no  income,  bnt  Is  very  valoable  as  suburban  property,  and  the  direction 
In  the  will  to  convert  Is  absolnte,  the  tbne  of  sale  being  left  to  we  execotor's  dla- 
eretlon,  and  over  90  years  have  elnied  aUim  te*tator*8  death  wlthont  any  attempt 
at  pabUo  sale,  the  life  tenant  la  entitled  to  a  deoree  orderinff  theexeootor  to  aell  at 
whatever  price  the  property  wUl  bring; 
ft  SiMB— Costhjict  Findino  BuiT. 

In  such  case  tiie  executor  cannotdef eat  the  life  tenanVs  aotlon  to  oompal  *  sale  ot 
the  real  estate  by  making  a  contract  of  sale  pending  such  aoUon. 
H  ExBCDTOB— MisoOHsoor— RraovAi.. 

The  mere  delaj  of  an  ezeootor  to  convert  real  eatato  Into  penooaUi'  whw  the 
same  has  laoreased  in  value  is  no  snoh  mUoondnct  as  will  warrant  his  removal. 

4  AcooDKTiHG— Rsim— lUnrrBNANOB. 

lu  a  snit  against  an  executor  to  account  for  rents,  it  is  a  sulfl<^ent  answer  that 

th^  were  consumed  in  maintaining  the  real^  and  In  repaying  defendant  abalanoe 

doe  on  the  somgate's  deoreoi 
H  Oosra. 

In  a  suit  by  a  life  tenant  against  an  execotor  to  oompd  tbe  sale  of  real  eatato  and 
for  an  accounting,  where  the  tenant  Is  entitled  to  a  saley  the  ooata  at  the  trial  and 
on  appeal  should  be  paid  out  of  the  estate. 

Appeal  from  special  ternit  Westchester  county. 

Action  by  Anna  Eliza  Wilcox  against  Charles  J.  Qainby  and  James  D. 
McCabe,  individually  and  as  executors  of  tbe  last  will  and  testament  of  Daniel 
Quinby.  deceased,  and  as  trustees  under  said  will,  and  Egbert  Quiuby.  From 
a  judgment  entered  on  a  decision  at  special  term  dismissing  the  cfimplalot  on 
tbe  merits,  and  from  an  order  giving  defendants  an  additional  allowance  of 
costs,  plaintiff  appeals.   Reversed  in  part. 

Argued  before  Baunard.  V.  J.,  and  Gullen.  J. 

Jameti  Flynn^  {S.  H.  Bmn,  of  counsel,)  for  appellant.  Jf.  Jf.  BUUman, 
(  WUliam  P.  FiersOf  ot  counsel,)  for  respondents. 

CuiXEN,  J,  This  action  is  brought  to  remove  the  defendants  as  executors, 
and  to  have  a  trustee  appointed  in  their  place,  and  for  an  accounting.  The 
court  at  special  term,  at  the  close  of  tbe  evidence,  dismissed  the  complaint. 
Tbe  complaint  charges  the  defendants  with  having  converted  the  testator's 
personal  property  and  the  rents  of  the  real  property,  and  with  failing  to  ac- 
count. It  also  charges  misconduct  on  their  part  in  failing  to  sejl  the  realty. 
As  to  the  personal  property,  the  evidence  fails  to  show  any  conversion  by  the 
defendants,  and.  on  tbe  contrary,  does  show  that  they  fully  accounted  for  It 
before  tbe  surrogate.  Since  the  decree  in  the  surrogate's  court  no  formal  ac- 
count of  the  rents  has  been  rendered,  and  tbe  testimony  of  the  defendant 
Quinby  is  that  they  have  hwn  consumed  in  maintaining  the  property  and  in 
TFpaying  to  him  a  balance  due  on  the  surrc^Hte's  decree.  These  facta  suffi- 
ciently answer  the  charges  of  the  complaint  in  these  respects. 

But  the  serious  question  arises  as  to  the  failure  of  tbe  defendants  to  sell 
thtt  real  estate.  This  realty  consists  of  a  farm  of  about  170  acres  lying  purtly 
in  the  village  of  White  Plains.  As  a  farm,  which  presumably  is  the  only 
purpose  for  which  it  could  be  leased,  it  has  rented  at  from  $400  to  jft600  per 
year,  from  which  rent  must  be  deducted  the  taxes  and  the  expense  of  main- 
titining  the  property.  The  plaintiff,  theequitable  life  tenant  of  an  undivided 
third,  has  received  nothing  of  income  from  the  property  for  eight  years.  As 
suburban  property,  tbe  farm  would  sell  for  a  large  sum.  The  plaintiff's  bus 
band  testified  that  in  1870  he  offered  for  it  $30,000.  This  is  denied  by  the  de- 
fendant Quinby.  Be  this  as  it  mi^.  now  over  20  years  have  elapsed  since  the 
testator's  death,  and  no  sale  has  been  made,  until,  pending  this  action,  a  contract 
of  sale  has  been  made.   It  does  not  appear  that  tills  contract  has  as  yet  been  car* 
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ried  into  effect.  The  directioo  of  the  will  to  convert  Is  absolute;  the  time  of 
sale  only  is  left  to  the  discretion  of  the  executors.  The  executor  testified  tbaS 
he  has  always  been  ready  to  sell  at  a  fair  price,  and  that  be  has  had  the  prop- 
ertjrinttie  bands  of  real-estate  biokers,  but  without  offers  until  after  the  com- 
mencement of  the  snit.  No  attempt  has  been  made  to  dispose  of  the  prop- 
ertjr  at  public  sale.  The  sale  of  the  farm  now  effected  will,  if  carried  ont.  be 
at  the  ^te  of  #500  an  acre.  We  think,  on  these  facts,  the  complaint  should 
not  have  been  dismissed.  There  has  been,  doubtless,  no  misconduct  on  the 
part  of  the  executors,  in  the  sense  of  any  moral  wrong,  and  therefore  there 
was  no  gxoand  for  their  removal.  It  is  also  true  that  the  delay  in  the  sale 
has  resulted  in  a  gi-eat  appreciation  In  the  value  of  the  property.  But  there 
must  come  some  time  at  which  the  direction  of  the  will  to  sell  should  be  car- 
ried Into  effect.  The  life  tenants,  the  primary  objects  of  the  testator's  bounty, 
should  not  be  called  npon  to  continuously  sacrifice  their  interests  to  the  bene- 
fit of  remainder-men.  "We  think  that  the  plaintiff  after  waiting  20  years 
could  properly  insist  upon  a  sale  at  whatever  price  the  property  would  bring 
in  the  market.  That  the  court  can  compel  an  executor  to  exercise  a  dlacre- 
tionary  power  of  sale  is  unquestioned.    Haight  v.  BrUbin,  96  N.  Y.  132. 

At  the  time  plaintiff  instituted  her  action  she  was  entitled  to  relief  so  far 
as  she  sought  to  enforce  a  sale,  and  the  action  was  properly  brought.  That 
a  sale  has  been  made  pending  the  suit  should  not  defeat  her  action,  and  im- 
pose upon  her  the  burden  of  costs.  The  present  contract  of  sale  is  still  on- 
consummated,  and  may  fail,  in  which  case  the  plaintiff  will  be  entitled  to  an- 
other sale.  The  Judgment  appealed  from  should  be  reversed  to  the  extent 
that  the  defendants  be  decreed  forthwith  to  sell  the  testator's  realty,  and  that 
after  or  upon  such  sale  the  defendants  account  for  the  rents  and  profits  since 
the  decree  of  the  surrogate.  In  other  respects  the  judgment  should  be  af- 
firmed, except  that  the  costs  of  all  parties,  both  at  the  trial  and  on  a^ieal, 
shoold  be  paid  out  of  the  fund. 


White  et  al. «.  New  York  Cent,  ft  H.  B.  B.  Oo. 
(Supreme  Court,  Qme^l  Term,  Second  Department,  tvlj  ISIBi) 

L  Fbrsonal  Iktobt— Place  or  Fehil— Quxbtion  toa  Jobt. 

Where  plalnUlfB  intefttate  was  kiUed  by  a  looomotlTfl  while  onwslng  d«faadaiit*B 
ratlroad  bridge,  wbioh  was  iuafB<dnit  in  width  to  enable  a  person  to  stand  thereon 
la  safety  and  avoid  a  passinf  train,  and  16  feet  shore  the  water,  it  is  for  the  jory 
to  whether  the  deceasea  was  In  a  plaoe  of  peril,  and  whether  the  enginear 
Bhoald  hare  recognized  It  as  snoh ;  the  engineer  having  a  right  to  asBome  that  de- 
ceased would  get  off  the  track  if  it  were  reasonably  safe  for  mm  to  do  ao. 

i.  BuiB— NsaLioBNoa— iMVBKBiToa  TaoM  Facts. 

To  entitle  plaintlfl  to  recover  in  such  oaae,  it  must  mtpear  that  defeadant's  en- 
gineer saw  the  position  of  deceased,  and  made  bo  effort  to  avoid  striking  him ;  but 
sueh  fact  may  be  ioferred  by  the  jury  In  the  absence  of  evidence  to  tbe  contrarv, 
when  th«  aooldent  was  In  daylight,  the  track  straight  and  the  view  nncdwtruateo. 
and  nothing  was  done  to  give  wanuog  or  stop  the  train  tlli  after  the  aooideBt. 

Appeal  from  circuit  court,  Dutchess  county. 

Action  by  Annie  £.  White  and  Herkimer  F.  White,  as  admhtistratora.  etc.. 
against  the  New  York  Central  &  Hudson  River  Bailroad  Company.  Ji^g- 
ment  for  defendant.   Plaintiffs  appeal.  Beversed. 

Argued  before  Dykman  and  Culleh,  JJ. 

A.  if.  <&  Q.  Card,  for  appellants.   Frank  ImmU,  {B,  9,  ITtfAtoson  and 

2>.  W.  r«ar«.  of  coansel.)  for  respondent. 

CuLLEK,  J.  This  is  an  appeal  from  a  judgment  In  favor  of  the  defendant, 
entered  npon  a  nonsuit  at  circuit.  The  plaintlfts*  intestate  and  bis  wife  (one 
of  tbe  plaintiffs)  were  walking  upon  the  defendant's  track.  Upon  arriving 
at  the  middle  of  a  bridge  about  115  feet  long,  the  deceased  was  struck  by  the 
locomotive  of  a  passenger  train  coming  from  tbe  rear,  and  killed.   Tlw  de- 


DigitizGd  by  Google 


8up.Ct.] 


PBOPU  V.  BOABD  OP  nVKOB* 


7 


erased  was  nndoaUedly  a  tresnaner  npon  the  faaek;  but  tbet  faet  f>  not  neo- 
cssarilj  a  bar  to  this  action.  The  rules  of  law  applicable  to  the  ease  seem 
aathoritatiTelj  settled  by  recent  decisions.  On  the  one  hand,  an  engineer  Is 
not  bound  to  stop  his  train  the  moment  he  sees  some  living  object  on  the 
track.  He  has  the  right  to  assume  that  the  object  will  leave  the  track  In 
Ume  to  escape  Injury.  CAiyttot  t.  HaUroad  Co,,  106  N.  T.  164.  11  K.  E. 
fi^  380;  Burrut  v.  BaUroad  Co.,  (Sup.)  17  T.  Supp.  741.  On  the  other 
hand,  if  Uie  engineer  saw  that  the  deceased  was  in  a  place  of  peril,  he  was  bound 
to  naa  reasonabto  ^llgenee  to  avoid  injuring  blm.  Remer  v.  Railroad  Co.,  36 
Hun.  258:  affirmed,  113  N.  Y.  669,  21  K.  £.  Bep.  1116;  ChTyttal  v.  HaU- 
road Co.,  mtpra.  The  vital  question  presented  on  this  appeal  is,  therefore, 
was  the  decMsed  in  such  a  position  that  he  could  not  safely  g^  off  the  track? 
11  be  coold,  he  was  bound  to  do  It;  and  the  engineer  had  the  right  to  assume 
that  the  deceased  would  so  act.  But  if  the  deceued  could  not  safely  leave 
the  XsaxStt  and  the  engineer  saw  that  he  was  in  a  position  of  danger,  he  was 
bound  to  make  a  reasonaljle  effort  to  avoid  running  lilm  down.  The  bridge 
upon  which  the  deceased  was  struck  was  of  the  pattern  known  as  a  "deck 
bridge,"  8  feet  wide,  and  from  15  to  18  feet  above  the  stream  which  it  spanned. 
This  width  was  insufficient  to  enable  a  person  to  stand  with  safety  and 
avoid  a  passing  train,  though,  as  a  matter  of  fact,  the  wife  did,  by  falling 
down  and  rolling  to  the  side,  escape  injury.  The  height  of  the  bridge  above 
the  stream  waasuchastorenderitextremely  hazardoustojumpoff.  Wethink 
this  situation  at  least  presented  a  question  of  fact  for  tlie  jury  to  pass  upon, 
aa  to  wbettier  the  deceased  was  in  h  place  of  peril,  and  whether  tlie  engineer 
should  have  recognized  it  as  such.  This  question  oC  fact  alone,  if  found  in 
her  favor,  would  not  have  entitled  plaintiff  to  a  verdicL  She  was  bound  to 
show,  further,  that  the  engineer  saw  the  position  of  the  deceased,  and  made 
no  effort  to  avcdd  injury.  The  evidence  of  the  plaintiff  was  to  the  effect  that 
no  warnings  were  given,  and  nothing  done  to  slow  or  stop  the  trnln  until 
after  the  ao^ident.  There  is  no  evidence  in  the  case  as  to  wliether  the  engi- 
□eer  actually  saw  the  deceased,  the  complaint  having  been  dismissed  at  the 
dose  of  the  {dainllff's  testimony;  but  the  location  of  the  track  was  such  that 
the  jury  might  infer  that  fact,  at  least  in  the  absence  of  any  evidence  to  the 
contrary.  The  train  approached  the  bridge  from  the  north;  the  track  on  the 
bridge,  and  for  2,000  feet  to  the  north  of  it,  whs  perfectly  straight;  there 
was  nothing  to  obstruct  the  view,  and  the  accident  occurred  in  the  daytime. 
Evidence  was  also  given  tending  to  sliow  that  the  train  could  have  been 
stopped  within  a  distance  of  500  or  600  feet.  We  think  the  case  made  by^  the 
plaintiff,  in  the  absence  of  explanation  on  the  part  of  defendant,  entitled' her 
to  go  to  the  jury.  It  may  be  tliat  an  explanation  might  be  given  such  as  to 
make  itthedutyof  the  court  to  withdraw  the  case  from  the  jury;  but,  in  the 
absence  of  such  explanation,  we  think  that  the  disposition  at  circuit  was  er- 
roneous. The  Judgment  and  order  denying  a  new  trial  should  be  reversed,  and 
a  DOW  tiial  granted,  costs  to  abide  event. 


PsoFLB  ex  rel.  Eokbrsom  et  al.  e.  Board  op  Tritstbbs  op  YiLLAOa  op 

Haverstraw. 

(Supreme  Court,  General  Tenn,  Second  Department  July  82, 1899.) 

1.  IftkTixo  Odv  Roa.d— Damaobb— Viluob  Trustbbs. 

The  act  creatioff  tbe  viUa^  of  Harerstraw  aatborfies  the  village  traeteea  to 
"cause  a  Jury  of  six  freeholders  to  be  summoned  to  detarmloe  and  award  damages" 
for  laflQg  out  a  mad.  £etd,  Chat  the  troateea  may  direct  the  sheriff  to  Munmon 
the  freeholders,  or  ntay  name  the  freeholders  and  direct  aa  dfloer  to  snmmoa 
them,  or  may  duvot  an  effloer  to  enmrnon  six  freeholders  witiumt  namlsg  any  pai^ 
tbnlar  person. 

•l  Samb— Evidxnox. 

In  prooeediiifrB  by  vUlage  trustees  to  lay  oat  a  road,  evidence  is  admissible  to 
ahow  what  part  of  the  road  was  used  as  a  highway  before  the  order  l^ng  oat  the 
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road  was  mada;  the  landowner  belnc  •atfUtd  to  paj  for  anoli  pact  of  Ua  land  a« 

was  tAken  by  tha  order. 
8.  Sahr— Dbsobiftion  ov  Road. 

Ad  order  of  village  troateea  Uijing  oat  a  road  U  aaflloleiit  whan  tiu  oenter  Una 
of  the  road  iaaooQrateljgiTeii,aDdthewidthlaBpaidfledaa96fia(OD«adialdaaf 
mchUne. 

Certiorari  on  tbe  relation  of  James  Et&erson  and  aOian  to  lerlow  tb«  ac- 
tion of  the  board  of  trnsteeB  of  Uie  village  of  Hareistraw  In  laying  out  a  road 
wiUiin  said  village  on  tlw  lands  of  relators,  and  taking  for  that  purpose  a 
strip  of  land  60  £et  wide  and  90  feet  long,  extending  from  the  center  line  et 
Warren  avenue  sontfaerljr.  Order  and  proceedings  liqring  ovA  tha  road  af- 
firmed. 

Argued  before  Barnard,  P.  J.,  and  Cxtllkn,  J. 

C,  Froit,  for  appellants.  Atamo  Whuter,  (  Wm,  ifcCouI^,  /r.>  of  eoan- 
sej,)  for  respondent. 

Barnard,  P.  J.  The  order  laying  out  Uie  road  in  qoestlon  was  lagaL 
The  center  line  of  the  road  was  accurately  given*  and  the  width  of  26  feet  on 
each  side  of  said  center  line.    This  was  sufHcient   People  v.  Commii- 

aionere,  18  Wend.  310. 

The  jarr  to  assess  the  damages  were  properly  obtained.  The  act  under 
which  the  village  of  Haverstraw  was  created  authorizes  the  trustees  to  "cause 
a  juiy  of  six  freeholders  to  be  summoned  to  determine  and  award  audi  dam- 
ages. "  This  provision  is  so  general  that  it  may  be  executed  in  several  ways. 
The  trustees  might  direct  the  sheriff  of  tbe  county  to  summon  a  jury  of  six 
freefaoldets,  or  the  trustees  might  name  the  freeholders,  and  direct  an  officer 
to  summon  them,  or  the  order  might  direct  an  officer  to  summon  six  free- 
holders, without  naming  any  particular  persons.  This  last  order  was  made 
by  the  trustees.  The  general  law  in  respect  to  opening  roads  by  commis- 
sioners of  highways  authorizes  the  commissioners  to  apply  to  any  two  jiistioea 
of  tbe  peace  uf  tbe  town,  who  slialt  issue  their  warrant  to  a  constable  of  some 
other  town  to  summon  twelve  freeholders,  from  which  panel  a  jury  of  six  is 
to  be  drawn  to  assess  tbe  damages.  Laws  1870,  c.  291,  tit.  7,  g  4.  This  act 
makes  the  trustees  commissioners  of  highways  for  the  village,  and  requires 
tlie  trustees  to  oanae  the  jury  to  be  sunimoned.  but  reduces  the  number  to 
six.  There  are  no  village  juaticea  of  the  peace.  The  village  act  provides 
for  an  appeal  to  the  county  judge,  and  a  rehearing  before  three  freeholders  of 
the  county,  but  not  residents  of  the  village.  The  trustees  are  substituted  for 
therjustice  to  issue  the  precept,  and  the  constable  is  to  summon  the  jury  of 
six  freeholders,  in  analogy  with  the  proceedings  in  ordinary  cases  of  laying 
out  roads  in  towns. 

The  objection  to  the  proof  taken  before  the  jury,  as  to  what  part  of  tlils 
road  had  been  used  as  a  highway  before  the  order  was  made,  was  unfounded. 
The  landowner  was  to  be  paid  for  such  part  of  his  land  as  was  taken  by  the 
order,  and  the  only  way  possible  by  which  this  was  to  be  ascertained  was  by 
proof.  Such  proof  is  juBtifled  by  the  case  of  Baldwin  v.  City  of  Bttffalot  35 
K.  Y.  375.  It  was  unimportant  whether  or  not  the  president  of  tlie  trusteea 
directed  a  fence  to  be  built  along  a  part  of  the  premises  in  dispute.  The 
otlier  objections  to  evidence  are  tased  upon  the  assumption  that  when  a  road 
is  laid  out,  and  a  part  of  it  was  a  highway  before,  evidence  addressed  to  tbe 
ascertainment  of  the  value  of  tbe  land  taken  is  Inadmlnible.  ^is  p^nt  has 
already  been  considered. 

The  order  and  proceedings  should  be  afflrmed.  with  costs. 
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Booker  «t  ai.  v.  Wiu>7obs8TKB. 

(Supreme  Court,  Qenernl  Term,  Second  Department.   July  83,  1899.) 

AtTKAL, — Practice  seforb  Rbpsbbk — Harhlbss  Error. 

Though  the  practice  of  a  referee  In  resernag  a  deoislou  on  a  motion  to  amend 
the  otH&idtinthy  adding  other  Itema  of  otaim,  nntU  the  final  deolakm.  bj  thaoourti 
la  ofcpjecoonable,  a  jodgmeDt  entered  on  his  report  tor  plaiutifl  will  not  be  r»> 
TCtaed  where  defoidant  oonteatBd  the  additional  itena,  but  pUntUPa  pnat  ahowed 
that  ha  waa  olewrly  entitled  to  recover. 

Appeal  from  Ju^ment  on  report  of  referee. 

Action  John  0.  Boekw  and  another  agftinat  Halda  Wlldfoerator.  From 
«  judgment  for  plaintiffs,  defendant  appeals.  Affirmed. 

Argued  before  Babnabd,  P.  J.,  and  Dykhan  and  Cuxxen,  JJ. 

Hay»  A  QTeenbawn,  (Bamiui  Qreeiibawm,  of  counsel,)  for  appellant.  B, 
J.  I'ink,  for  respondento, 

CiTi'X'Efr,  J  Tbis  Is  an  appeal  from  a  Judgmeot  entered  upon  the  report 
of  a  referee.  The  action  is  to  recover  a  balance  of  contract  price  and  for  ex- 
tra work  in  building  a  house.  The  case  presents  merely  a  question  of  fact 
arising  out  of  disputes  as  to  the  sevetHl  items  of  wurlc.  Certainly  there  is  no 
•ucb  preponderance  of  evidence  as  to  any  Item  as  to  require  or  justify  us  in 
reversing  the  findings  of  the  referee.  It  is  claimed  tliat  the  referee  erred  in 
permitting  the  plaintiffs  to  amend  their  complaint  by  adding  an  additional 
item  of  extra  work.  The  motion  to  amend  was  made  at  the  close  of  the  plain- 
tiffs' case  Decision  thereon  was  reserved,  and  the  motion  granted  only  at  the 
linal  decision  of  the  court.  The  referee  doubtless  should  twve  disposed  of  the 
4ipplication  before  the  defendant  entt-red  upon  her  defense.  This  practice  of 
reserving  decisions  on  such  applications  or  questions  of  evidence  till  the  final 
decision  is  not  to  be  commended.  But  no  barm  was  done  In  this  case.  The 
defendant  adduced  her  evidence  as  to  tbis  jtdditional  item,  and  the  case  showed 
that  the  plaintiffs  were  clearly  entitled  to  it.  The  judgment  appealed  from 
•bould  be  affirmed,  with  costs.   All  concur. 


People  o.  Mosbs. 

(Supreme  Court,  General  Term,  Second  Departmmt.  July  2S,  1809.) 

VlOLATiOK  or  SuKDAT  LAWS — F18BINQ — Pritatb  Watbrb. 

A  person  fishing  on  Sunday  in  private  property,  la  the  exercise  of  a  privilen, 
and  withont  creaUng  any  commotion  or  duonler,  or  attracting  the  attention  of  the 

Sublio,  la  neverthetesB  amenable  to  Fen.  Code,  1 886.  which  prohibits  "aU  shootlttg, 
nnttag,  or  flihlng,  playing,  horse  nudng,  gambling,  or  otlier  pubUe  apcnta, 
erolBea,  pastimes,  or  shows,"  on  Sunday. 

Appeal  from  court  of  sesslona.  Orange  coanty. 

ProeecutloD  against  Robert  H.  Adosee  for  fishing  on  Sunday.  Defendant 
■was  cunvicted,  and  appeals.  Affirmed. 

Argued  before  Barkabd.  1'.  J.,  and  Dtkuak  and  Oitllbn,  JJ. 

JtatthttD  Daly,  for  appellant.  Jfioftosi  S,  Hiruhburfft  Dist.  Atty.,  for 
the  People. 

CuLLEN,  J.  The  defendant  was  oonvlcted  beftore  a  justice  of  the  peace  in 
■Orange  conntgr  of  a  misdemeanor  in  fishing  on  Sunday,  and  fined  five  dollars. 
Tbia  appeal  fa  from  the  judgment  of  the  court  of  sessions  affirming  such  con- 
viction. Bat  one  qnestlon  la  presented  to  ua  on  this  appeal.  That  the  de- 
fendant was  fishing  on  Sunday  la  conceded.  That  the  lake  where  he  fished 
was  private  property,  and  that  be  had  the  privilege  of  fiahlng  In  it,  waa  alao 
conceded.  It  la  not  ahown  that  be  created  any  commotion  or  diaorder,  or 
that  bia  acts  attracted  or  were  witnesaed  by  any  peraon  other  than  the 
■eomplalnant,  or  dbturbed  tlw  peace.  On  theae  facta  the  plaintiff  contends 
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that  he  was  gullly  of  no  offeose;  that,  under  the  authority  of  People 
Dennin,  35  Hun,  327,  to  cooBtitute  the  ertne  the  act  must  disturb  the  repo8» 
of  the  eoraraunity.  We  think  not.  Section  265.  Pen.  Code,  prohibits  "all 
Hhootlng,  hunting,  or  Qstiing.  playing,  horse  racing,  gambling,  or  other 
public  sports,  exercises,  pastimes,  or  shows."  It  will  thus  be  seen  that, 
while  only  public  sports,  exefcisea,  and  pastimes  are  forbidden,  all  shooting, 
hunting,  and  fishing,  etc.,  are  inhibited.  The  decision  in  People  v.  Dennin 
proceeds  on  this  distinction.  In  fact  tt  might  be  very  difficult  to  draw 
any  distinction  between  a  "public"  fishing  or  hunting  and  private  fisbing- 
or  hunting.  The  validity  of  such  legislation  cannot  be  questioned  in  thi» 
state.  Neuendorff-v.  Jhiryea,  69  N,  T.  557 ;  Lindenmullerv,  People,  S3  Barb. 
54B.  The  question  of  how  far  these  restrictions  should  be  carried  is  for  the 
legislature,  not  for  the  courts.  Judgujent  and  conviction  appealed  frmn  m£- 
firmed.  All  concur. 

Fboflb  »  fe{.  Btatb  OomnancMnBS  m  Lunaot  e.  SuFBSiMTBniKtns- 
or  TBa  Ftxn  of  Qubbni  Gomrrr. 
{Supreme  CourU  General  Term,  Second  Department  July  28,  VBOH.) 

RBMOTAI.  or  LniTATlCB— PBBPl.TltBKT  OT  ExPBNSBB. 

Laws  1890,  o.  136,  bsvlaff  provided  tbst  the  expense  of  removing  iBsnie  panpan- 
to  asyltiinft  beyond  the  limits  of  their  dlstriots  shall  be  paid  by  the  trewarer  of  the 
state  when  the  bills  therefor  have  been  approved  by  the  state  ooiDmission  in  lonaciy, 
the  •np^intendenu  of  the  poor  cannot  refuse  to  remove  such  inaaae  paupers  to- 
tha  as^mn,  on  tbe  ground  that  funds  have  not  bean  famished  them  in  aavaaoe  for 
the  payment  of  auoh  expenses. 

Appeal  from  special  term,  Queens  county. 

Mandamus  on  the  relation  of  the  state  commlsalonen  in  Innacy  to  compel' 
the  superintendenta  of  tbe  poor  of  Queens  conn1;y  to  remove  certain  insane 
paupers  to  the  asylum.  A  peremptoi-y  mandamuB  was  awarded,  and  defend- 
ants appeal.  Affirmed. 

Argued  before  Barnard.  P.  J.,  and  Dtkuan.  J. 

Benjamin  W,  Doiontng,  for  appellants.  3,  W,  Boundalf,  Att7-  Geo.,, 
for  respondent. 

Dtkmak.  J.  This  Is  an  appeal  by  the  defendants  from  an  order  of  the- 
special  term  directing  tbe  issuance  of  a  peremptory  writ  of  mandamus  ro- 
qnirittg  them  to  remove  to  the  Hudson  River  State  Hospital,  at  Poughkeepsie, 
59  Insane  male  patients  then  in  t^elr  custody  as  superintendents  the  poor 
of  Queens  county.  In  pursuance  of  the  provisions  (tf  chapter  of  the 
Laws  of  IBW,  under  which  this  proceeding  was  instituted,  the  relators  made- 
an  order  for  the  transfer  of  these  insane  patients  to  the  Hudson  Btver  State 
Hospital,  at  Poughkeepsie.  which  Is  in  a  district  adjoining  tliat  in  which  the 
county  of  Queens  is  located.  Section  8  of  the  act,  to  which  reference  ba» 
been  made,  directs  the  state  commissioners  in  lunacy  to  ascertain,  from  Ume 
to  time,  what  racandps  exist  in  the  state  hospitals,  and  requires  them  to- 
cause  the  remorol  to  sncfa  hospitals  of  as  many  of  the  pauper  insane  piUlentft 
In  the  several  counties  of  the  state  as  can  be  accommodated  therein,  and  that 
section  justifies  the  order  made  by  the  commissioners.  The  superintendente 
of  the  poor  refused  to  obey  the  order  so  made,  and  thereupon  the  commission- 
ers made  application  tat  the  writ  of  mandamu*  already  mentioned. 

The  salntaiy  and  beneficent  purposes  of  the  statute  under  whitdi  the  re- 
lators have  acted  must  not  be  defeated  by  nnreuonaUe  excuses.  The  tech- 
nical directions  to  the  proceedings  tst  the  relators  which  led  op  to  Um  order 
for  the  transfer  of  the  59  patients  are  entirely  destitute  of  foundation.  The 
requirements  of  the  law  received  full  compliance*  and  tbe  order  was  jostlfled 
by  its  provisions.  In  relation  to  tbe  expenses,  the  statute  reads  thus:  "The 
expensu  of  tbe  transfter    said  pauper  patients  to  said  asylums,  beyond  tho 
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limits  of  the  district  where  tbe  patient  Ib  r^ularly  to  be  cared  fort  shall  be 
cbai^eable  to  tbe  state,  and  the  bills  for  the  same,  when  approved  bj  the  state 
commission  in  lunaoy.shal]  be  paid  bj  the  treasurer  of  Uie  state  on  tbe  warrant 
of  tbe  eomptroller,  out  of  any  moneys  appropriated  to  carry  out  the  provisions 
of  tttis  act."  Section  9.  These  defendfinta  were,  therefore,  under  obligation 
to  (Jiacbarge  the  duties  imposed  upon  them  by  the  statute,  and  present  their 
bill  for  expenses  incident  to  such  performance  to  the  proper  board  for  audit 
and  sllowanoe,  and  then  the  fond  was  designated  for  their  p^ment  But 
few  pablio  offlcera  are  provided  in  advance  with  money  to  pay  tbe  expenses 
incident  to  tbe  performance  of  their  official  duties,  and  yet  the  absence  of  such 
funds  has  never  been  pleaded  or  admitted  as  an  excuse  for  a  failure  In  the 
discharge  of  public  functions.  The  defendants  have  failed  to  furnish  any 
excuse  for  tbeir  disobedience  of  the  requirement  of  the  relators,  and  the  order 
for  tbs  peremptory  writ  should     affirmed,  with  oosta. 


Qbschezdt  «.  Dkibb. 
(Supreme  Court.  General  Term,  Seeond  Department.  Mlj  »,  1889.) 

Oim  Oavsa  McttTU— Dbsjvbkt.  * 

OaaoWiB  bydtfendantof  aoerttfasavings  baok  book  as  a  gift  enuea  morlto 
from  ber  sunt,  whom  she  nursed  dnrluff  ber  last  illness,  tbe  evldenoe  tended  to 
■how  tbat  deceased  promised  to  give  tiie  oook  to  defendant  when  she  died,  bnt  did 
not  show  any  completed  gift  before  the  da7  of  deceased's  death.  On  the  momliig 
of  that  d^  defendaat  got  the  book  from  a  place  pointed  ont  by  deceased  In  her 
wardrobe,  and  at terwaraspnt  It  back  again,  u>cked  the  wardrobe,  and  put  the  kws 
nnderfaer  annVs  pillow.  The  book  ronaioed  In  the  wardrobe  unul  after  the  aunra 
death.  Bield,  that  there  was  no  snlllcient  delivery  to  support  a  gUk 

Appeal  from  circuit  court,,  Westchester  county. 

Action  by  Albert  F.  Oescbeidt,  executor  ot  the  last  will  and  testament  of 
Eva  Schmidt,  deeeased,  against  Fredertka  Brier,  to  recover  possession  of  a 
bank  book  wbtchsbow^  that  plaintiff's  testatrix  had  91,145  d^iosited  In  ber 
sameln  the  Bast  Chester  Savings  Bank,  and  which  defendant  cliUmed  as  a  gift 
from  testatrix.  From  a  j  odgment  entered  on  a  verdict  In  fftvor  of  defendant, 
plahitiff  appeals.  Bevened. 

Aijned  b^ore  Barnard,  P.  J.,  and  Ouhtsxt,  J. 

X.  0. 4ft  IP.  i*.  JPlatt,  for  q>pellant.    Wlieon  Brown,  Jr,,  for  respondent. 

Barsard, F.  J.  Theplalntlff  is  the  executorotEvaSchmidt.  Sbediedon 
the  4th  of  Angmfc,  1890,  in  Westchester  county,  and  at  ber  death  there  was  a 
deportt  in  the  Bast  Oti ester  Savings  Bank  of  •1,145,  with  Interest,  standing 
in  ber  name,  ^e  defendant  claims  a  title  to  the  deposit  by  a  gift  of  the  bank 
\iodk  to  ber  in  tbe  lifetime  of  testatrix.  Tbe  plaintiff  produced  evidence  tend- 
ing to  show  that  the  bank  book  was  taken  by  defendant  ont  of  Mrs.  Schmidt's 
vsrdrobe  aftw  testatrix's  deatb.  The  testatrix  died  at  the  house  of  a  Mrs. 
Miller,  and  defendant,  who  was  a  niece,  nursed  ber  daring  her  last  Illness. 
Tbedefendantgave  evidence  tending  to  show  that  the  deceased  promised  to 
gjve  tbe  book  to  ber  "when  she  died,"  and  that  she  spoke  of  tbe  money  af  be- 
longing to  d^ndant.  Tho  proof  falls  to  sbow  any  completed  gift  before  the 
day  of  testatrix's  deatb.  On  the  morning  of  that  day  the  defendant  bad  "  this 
bank  book."  She  got  it  from  a  place  pointed  out  by  testatrix,  '*and  I  took  it 
out,  and  put  It  back  in  the  wardrobe  again. "  The  d^endant  looked  the  ward- 
robe after  she  pnt  It  bask,  and  pat  the  ktqu  under  Mrs.  Sobmidt's  plUow.  Tbe 
bocA  remained  In  the  wardrobe  until  after  bar  death.  The  evldenoe  wholly 
falls  to  make  oat  a  ^ft.  There  was  no  proof  of  a  dellvoy  with  Intent  to  trans- 
fer tbe  title  made  by  tbe  deoeased  in  her  lifetime.  The  possession  of  the  bocA 
l>7  dtfendanfe,  and  its  re|tlacement  in  the  wardrobe  by  her,  and  the  return  of 
tbekiTs  to  tbe  deoeased,  taken  togrther,  tall  to  show  a  delivery.  The  ease  is 
aotUke  AdfU  V.  OmHl,  8S  2X,  Y.  581,  where  aplalntlfl  wiw  produced  aprom. 
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iBflory  note  Indorsed  by  the  payee,  in  the  absence  of  explaniitory  eridence, 
was  held  entitled  to  judgment.  A  delivery  is  equally  essential  in  cases  of 
gifts  causa  mortis  and  inter  ofeot.  Curry  v.  PtMoers,  70  N.  Y.  212.  "  To  con- 
Bummitte  a  gift,  whether  inter  vitoe  or  causa  mortis,  the  property  must  be 
HctuuUy  delivered,  and  the  donor  must  surrender  the  possession  and  dominion 
thereof  to  the  donee."  Ridden  v.  Thrall,  125  Y.  572,  26  N.£.  Kep.  627. 
Tlie  evidence  did  not  sustHin  the  d^ense,  and  the  verdi<^  of  the  jury  for  de- 
feodant  ahouU  be  aek  aside,  and  a  new  tdsX  granted;  oosts  to  abide  avent. 


ADAm.  County  Treasurer.  9.  East  Biteh  Sat.  Inst. 
(Supreme  Court,  Oeneral  Term,  Second  D^tartmenL  July  22,  ISOSl) 

1.  LlMITATIOlTS  OW  MtrniOITAIi  IlTDHBnDItSSS— BXOBFTIOHS— WiTBB  SUPFI.T. 

Under  Conat  Amead,  1886,  art.  B,  {  11,  pnmridin^  that  no  city  oonUining  orer 
100,000  inbabltauts  "shall  be  allowea  to  become  indebted,  for  any  parpose  or  In  any 
manner,  to  an  amount  which,  Inoladlng  ezlstUig  indebtedness,  shall  exceed  teo  per 
oentum  of  the  assessed  TaloatloD  of  its  real  estate, "  the  water  debt  of  the  oity  of 
Brooklyn  la  to  be  oonnted  in  determining  whether  the  limit  of  iDdebtedness  of  that 
tiVr  has  been  reached,  notwlthstaBdlng  the  farther  prorlslon  of  such  section  that 
It  Niall  not  he  oonstnied  "to  prerent  the  Issue  of  bonds  to  provide  for  tiie  sapp^  of 
water, "  becsnse,  though  Uie  city  might  for  water  supply  inonr  debt  In  aTCeac  of 
the  limit.  It  ooud  not  oontraot  a  debt  In  eaoess  of  the  limit  for  any  other  pnt^ 
pose, 

■M.  Bam— AooaaoATa  Dibt  ov  Cm  axd  Coitrtt. 

Under  Const.  AmMid.  1886,  art.  8,  |  11,  providing  that  **no  cotinty  *  *  *  or 
any  such  dty  shall  be  allov^d  to  become  indebted  *  *  *  to  an  amount  which 
*  *  *  shall  exceed  ten  per  centum  of  the  assessed  Tslnatlon  of  the  real  estate  of 
such  county  or  city  subjeut  to  taxation, "  the  dtr  and  county  may  each  incur  debt 
totheextentof  10  percent,  of  such  value,  though  the  lauds  in  the  oitjue  charged 
with  the  dehta  of  Doth  (dtv  and  oounty. 

Case  submitted  on  agreed  statement. 

Action  by  Henry  H.  Adams,  county  treasurer  of  Kings  county,  against  the 
XSast  Blver  Savings  Institution,  to  compel  payment  of  a  check  given  for  Kings 
-county  bonds,  whicli  defendant  claimed  were  invalid  because  issued  in  excess 
-of  the  constitutional  limitation  of  the  county  indebtedness.  The  parties  sub- 
njftted  a  case,  and  Judgment  was  rendered  for  plaintiff. 

Argued  before  Cullen  and  Dtkhan,  JJ. 

John  B.  Meyenborg,  (  WOliam  C.  De  Witt,  of  oonnsel.)  for  plaintiff.  Birds' 
■eye,  Cloyd  di  BaylieSt  {Clarenee  F.  Btrdeeye,  of  counsel.)  for  defendant. 

CITLX.BN,  J.  The  question  presented  by  this  case  Is  the  interpretation  to 
be  placed  upon  the  amendment  of  1885  to  section  11,  art.  8,  of  the  constitu- 
tion of  the  state,  limiting  the  power  of  certain  counties  and  cities  to  incur 
debt.  It  Is  unnecessary  to  recapitulate  the  facts,  which  are  fully  detailed  in 
the  agreed  statement  submitted  to  the  conrt.  It  is  sufficient  to  say  that  It 
the  watn*  bonds  of  the  city  of  Brooklyn  are  to  be  Included  in  eatimating  its 
debt,  and  if  the  power  of  the  county  to  incur  debt  is  limited,  either  by  the  ac- 
tual debt  of  the  city  of  Brooklyn,  or  by  excluding  from  the  real  estate  ^  the 
county  such  part  thereof  as  lies  within  the  city  of  Brooklyn,  for  the  purpose 
of  estimating  10  per  cent,  on  its  assessed  valne,  then  the  bonds  for  which  the 
-defendant's  dieck  was  given  are  void.  But  If  either  of  these  contentiona 
fails,  then  tin  bonds  are  good.  The  provisions  of  the  constitution  under  ex- 
amination areas  fallows:  "No  county  containing  acity<rf  over  one  hun- 
dred thousand  inhabitants,  or  any  such  city,  shall  be  idlowed  to  becnne  in- 
debted for  any  purpose,  or  In  any  manner,  to  an  amount  which,  including  ex- 
isting indebtedness,  shall  exceed  ten  per  centum  of  the  assessed  valuatum  of 
the  real  estate  of  such  county  or  city  subject  to  taxation,  as  it  appeared  by  the 
■assessment  rolls  of  said  county  or  city  on  the  laat  assessment  for  atate  or 
oounty  taxes  prior  to  the  incurring  of  such  indebtedness;  and  all  Indebted- 
-neas  in  excess  of  such  limitation,  except  sncb  as  may  now  exist*  shall  be  ab- 
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solately  void,  except  as  herein  otheirwise  provided.  Xo  such  county  or  sncb 
city  whose  present  indebtMness  exceeds  ten  per  centum  of  the  assessed  valu- 
i^ion  of  its  real  estate  subject  to  taxation  shall  beallowt^  to  become  indebted 
in  any  further  amount  until  such  indebtedness  shall  be  reduced  within  such 
limit.  This  section  shall  not  be  construed  to  prevent  the  issuing  of  certitl- 
catea  of  indebtedness  or  revenue  bonds  issued  In  anticipation  of  the  collection 
of  taxes  for  amounts  actually  contained,  or  to  be  contained,  in  the  taxes  for 
the  year  when  such  certificates  or  revenne  Ijonds  are  issued  and  payable  out 
of  such  taxes.  Nor  shall  this  section  he  construed  to  prevent  the  Issue  of 
bonds  to  provide  for  the  supply  of  water,  but  the  term  of  the  bonds  issued  to 
provide  for  the  supply  of  water  shall  not  exceed  twenty  years,  and  a  sinking 
fund  shall  be  created  on  the  issuing  of  the  said  bonds  for  their  redemption  by 
raising  annually  a  sum  which  will  produce  an  amount  equal  to  the  sum  of 
the  principal  ami  interest  of  said  bonds  at  their  maturity." 

Tlie  first  question  Is  wliether  the  water  debt  Is  to  be  counted  in  determin- 
ing whether  the  10  per  cent,  limit  of  a  city  has  been  reached  or  exceeded. 
We  think  It  Is.  The  constitutional  provision  is  that  no  county  or  city  shall 
for  any  purpose  go  beyond  tlie  prescribed  percentage.  No  language  could  be 
more  forcible  or  broad.  This  is  qualified  by  the  subsequent  provision  that 
the  section  shall  not  be  construed  to  prevent  the  Issuance  of  certain  bonds 
for  water  supply.  Full  effect  can  l>e  given  to  both  provisions.  A  city  may 
for  water  supply  incur  debt,  though  in  excess  of  the  limit,  but  it  cannot 
fMDtract  a  debt  in  excess  of  the  limit  for  any  other  purpose,  including  in  the 
estimate  of  debt  any  already  Incurred  for  water  supply.  This  Is  not  only  the 
strictly  accurate  Interpretation  of  the  language,  but  the  natural  one.  Had 
the  intention  been  to  exclude  the  water  debt,  the  proviso  would  have  been 
omitted  and  the  exception  placed  after  the  words  "for  any  purpose  or  in 
any  manner." 

This  brings  us  to  the  question  of  the  connection  between  the  county  and 
city  debt.  The  learned  counsel  for  the  defendant  contends  that  it  was  the 
intent  of  this  constitutional  provision  to  restrain  the  creation  of  debt,  either 
by  the  city  or  county,  which,  taken  together,  would  exceed  10  per  cent,  of 
the  assessed  value  of  the  real  estate  lying  within  the  county  or  city;  or.^n 
other  words,  that  real  estate  should  not  bear  the  burden  of  a  greater  debt» 
both  for  city  and  county  purposes,  than  10  per  cent,  of  its  assessed  valne. 
The  rules  for  constitutional  construction  have  often  been  enunciated.  While 
the  whole  instrument  is  to  l>e  considered,  and  the  real  intent  should  prevail 
over  the  strict  letter  of  the  provision,  still  that  intent  must  be  found  in  the 
iangm^[e,  unless  the  letter  would  lead  to  palpable  injustice,  contradiction, 
or  absurdity.  People  v.  Wemple,  125  N.  Y.  485.  26  N.  E.  Rep.  921:  Ifewell 
V.  People^  7  N.  Y.  9.  "If  the  language  is  unambiguous,  the  words  plain  and 
dear,  conveying  a  distinct  idea,  there  is  no  occasion  to  resort  to  other  means 
of  interpretation.  £ffect  must  t)e  given  to  the  intent  as  indicated  by  the 
language  employed.  Especially  should  this  be  so  In  the  interpretation  of  a 
written  constitution  framed  deliberately  and  with  care,  and  adopted  by  ihe 
people  as  the  organic  law."  aetUe  v.  Van  Svrea,  49  N.  Y.  280.  This  rule 
18  peculiarly  applicable  to  the  case  in  band,  for  the  case  is  singularly  barren 
of  external  sources  from  which  to  draw  light.  The  limit  prescribed  by  the 
constitution  Is  wholly  arbitrary,  and  necessarily  so.  While  most  citizens 
'.vould  recognize  that  excessive  debt  by  iocalitiea  is  an  evil  to  be  checked,  ths 
question  of  what  debt  Is  excessive  would  produce  the  widest  diversities  of 
opinion;  dlveraitles  to  be  composed  only  by  compromise  at  an  arbitrary  fig- 
ure. This  is  the  first  provision  of  the  character  in  any  of  the  constitutions 
of  this  state;  so  we  are  equally  without  tradition  or  policy  in  this  respect. 
We  must  therefore  decide  the  case  on  the  ver;r  words  of  the  constitution. 
The  language  of  the  constitution  is  disjunctive.  "No  eonnty,  «  *  • 
Or  any  such  city,  shall  be  allowed  to  become  indebted   *   *   *  to  an  amount 
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which  *  •  •  shall  exoeed  ten  par  oentam  of  tTie  asBessed  TalaatloD  ot 
the  real  estate  of  such  couoty  or  city  subject  to  taxation."  The  literal  and 
grHmmatical  reading  is  that  the  county  shall  not  be  allowed  to  incur  debt  be- 
yond a  certitin  per  cent.,  and  that  the  city  shall  not  be  allowed  to  incur  debt 
beyond  tlie  same  per  cent  Separate  restrictions  are  imposed  on  eaoh.  This 
is  so  clear  to  my  mind  as  to  forbid  elaboration. 

It  is  only  when  we  consider  that  the  ooanty  includes  the  city,  and  that 
lands  in  the  latter  are  charged  with  the  debts  of  both  corpcvations,  that  the 
argument  Is  suggested  that  the  constitution  may  have  Intended  to  prescribe 
a  single  rate  or  limit  for  the  aggregate  of  both  debts.  To  give  force  to  this 
argument,  it  must  appear  that  the  natural  and  appropriate  manner  to  restrain 
local  debt  would  be  by  a  single  rate  for  the  joint  debt  of  county  and  city. 
We  think  that  the  reverse  of  this  proposition  is  true.  While  the  eonstitution 
intended  to  protect  the  property  of  the  taxpayers  from  excessive  local  debt,  it 
deals  with  this  subject  by  placing  restrictions  on  the  agencies  by  which  such 
burdens  would  be  imposed.  The  state  has  always  been  divided  into  oounUea. 
and  the  county  composed  of  towns  and  cities.  The  counties  and  cities  (with 
the  exception  of  New  York)  have  been  separate  and  distinct  governmental 
agencies  and  corporations.  Each  have  been  In  the  habit  of  contracting  debt, 
though  the  use  of  this  power  by  counties  has  been  of  rare  ocourrenoe.  But 
the  debts  have  been  separate  and  contracted  for  different  purposes*— thoee  of 
counties  for  county  purposes;  those  of  cities  for  city  purposes.  Though  a 
sharp  line  of  demarkation  has  not  always  been  observed  between  the  charges 
and  expenditures  of  the  county  and  those  of  the  city,  in  the  main  the  differ- 
ence in  character  between  these  two  classes  of  public  burdens  has  been  rec- 
ognized. The  powers  of  those  separate  branches  of  government  are  exercised 
bydlfferent  public  officers,  acting,  not  together,  but  each  independently  of  the 
other.  The  effect  of  a  single  joint  limit  on  both  would  be  to  make  each  sub- 
servient in  its  action  to  the  other.  No  prudence  or  restraint  on  the  part  of 
tbe  county  authorities  would  enable  them  to  prosecute  a  public  Improvement 
requiring  the  creation  of  debt,  were  the  city  authorities  extravagant,  and  the 
same  would  be  the  case  with  tbe  city.  These  considerations  must  have  been 
palpable  to  tbe  legislatures  who  passed  this  amendment,  and  to  the  pec^ilA 
who  enacted  it.  So  far  as  a  priori  reasoning  can  go.  it  would  seem  plain 
that  a  practical  legislator  would  have  seen  that  Uie  appropriate  way  to  restrain 
local  debt  was  by  sepuate  restrictions  on  county  and  city,  and  not  by  a  eingle 
restriq^ion  on  the  combined  action  at  both.  The  difflculty  in  the  practical 
working  of  the-  construcUon  contended  for  has  been  api«reat  to  the  leumed 
•counsel  for  the  defendant,  and  he  lias  not  inaptly  asked,  "  Ja  It  to  be  a  race 
for  the  diligent  between  the  city  and  county,  to  see  which  sIihH  Qrst  exhaust 
tbe  combined  debt  limitation?"  To  obviate  the  difficulty,  lie  presents  an 
ingenious  solutioa  of  tbe  problem.  Heclaimsttaat  the  limitations  on  county 
and  city  are  separate  and  distinct,  but  that,  in  estimating  the  capacity  of  the 
county  to  oontraci  debt,  only  tbe  real  estate  ot  the  county  lying  without  the 
city  is  to  be  reckoned.  There  are  several  objections  to  thie  ctmstrnction.  It 
would  require  us  to  import  into  tbe  constitution  words  tliat  are  not  there; 
lhat  is,  after  **coanty"  the  qualification,  "excluding  therefrom  the  real  estate 
in  any  such  dty."  This  is  not  admissible.   People  v.  TKefnp2a,  tupra. 

Such  construction  would  be  inconsistent  with  tbe  general  scheme  of  the 
constitutional  provision.  Whatever  be  tbe  rate  prescribed  by  the  constitution, 
be  it  several  or  joint,  it  is  clear  that  the  capacity  to  incur  debt,  whether  of 
city  or  county,  was  to  be  proportioned  to  Its  resources,  and  to  the  real  estate 
on  which  tbe  burden  was  to  faU.  The  real  estate  In  the  city  beus  the  charge 
of  tbe  coun^debt  to  the  sameextent  as  (rtJier  real  estate  in  the  county.  Yet  the 
extent  of  the  capacity  of  a  county  to  incur  debt  would,  under  this  construction. 
dep«d.  not  on  the  value  of  all  its  real  estate,  but  only  on  a  piwtion  of  It, 
and  that,  too,  a  portion  which  might  be  mora  heavily  burdened  with  debt 
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than  tbe  real  estMte«xcI«ded;  (or.  as  to  towns  and  oIUps  under  100,000  In  pop- 
ulstioB,  there  are  no  debt  nstdaUons.  It  would  also  resalt  that-the  lar^teat 
and  wealthiest  cuunties,  wboee  resources  are  not  only  the  greatest,  but  whose 
necessnry  expenditures  are  presumably  the  iai^est,  would  have  the  least  power 
tu  ctmtmct  debt.  We  tberefwe  ooncLude  tlial*  under  this  consUtutiunal  pro- 
viaion,  aty  and  county  each  may  Incur  debt  to  the  extent  of  10  per  cent,  of 
the  assessed  value  of  all  the  taxable  real  estate  within  It.  and  that  the  bonds 
of  ttieooun^  purchased  by  the  defendant  are  valid  obligations. 

The  (^ticism  that  this  otaiBtruetlon  doubles  the  limit  or  rate  of  debt  pre- 
scribed by  the  constitution  is  more  specious  than  sound.  It  begs  the  very 
qnertkw  in  dispute,  —bow  that  rate  is  to  l>e  computed  or  ascertained.  Eren  if 
ttbeanomed  &at  this  subject  flnt  printed  itself  to  the  minds  of  legislatures 
and  people  from  the  standpoint  of  aggregate  debt  by  all  local  gOTemments, 
lad  of  every  local  character,  we  have  seen  tliat,  if  not  necessary,  it  would 
have  at  leaat  been  wise,  in  drafting  a  restriction,  to  apportion  the  limit  between 
the  city  and  county,  so  that  each  might  be  responslUe  for  its  own  aets.  But 
we  think  it  should  rather  be  assumed  that  the  legislature  and  people  considered 
the  subject  from  the  point  of  view  expressed  in  the  constitution;  that  is,  not 
at  to  the  aggregate  (rf  local  debt,  but  as  to  each  character  of  local  government, 
what  was  a  propOT  limit,  (-ousidering,  not  only  its  resources,  but  alsolts  needs. 
It  la  not  to  be  presumed  tbat  ttw  legialatare  or  looal  authorities  will  seek  to 
erade  this  sevmnce  the  power  to  incur  debt  by  transferring  to  the  county 
the  burden  of  expenditures  justly  a  city  charge.  If  the  attempt  were  mad^ 
we  do  not  say  that  it  would  succeed. 

Judgment  for  plaintiff  on  submitted  case,  with  costs. 

DracAKi  J.,  {oonaurring.)  A  controversy  has  arisen  between  the  parties 
to  this  action  which  has  been  submitted  to  the  court  for  determination  upon 
a  conceded  state  of  facts,  of  which  the  following  is  a  substantial  recitation: 
The  eountiy  ctf  Kings  contains  the  following  political  subdivisions,  namely: 
The  town  of  Flatbush;  the  town  of  New  Utrecht;  the  town  of  Oravesend; 
the  town  of  Flatlanda;  and  tfae  dty  of  Brooklyn,  which  city  contains  over 
100,000  inhabitants.  Undra  Uie  anthority  of  several  statutes  pertaining  to 
Uw  opnnty  of  Kings,  the  plaintiff,  as  such  county  treasurer.  In  the  month  of 
April,  1892.  offered  for  saJe  the  bonds  of  the  county,  amounting  to  $620,000. 
Bids  in  excess  of  that  amount  were  received,  and  ttte  defendant  in  this  ac- 
tion bid  tor  990,000  of  such  bonds,  which  were  awarded  to  It,  to  wit,  $90- 
000.  at  $91. 104.  which  bad  been  so  bid  by  it  therefor.  The  defendant  there- 
upon gave  its  check  to  the  plaintiff  for  the  sum  of  $91,104,  but  stopped  its 
payment  the  next  day,  and  refused  to  complete  its  purchase,  assigning  as  a 
reason  for  such  refusal  the  invalidity  of  the  bonds  by  reason  of  their  prohibi- 
tion by  the  constitution  of  the  state;  the  apeeiflc  objection  being  that  they 
were  in  excess  of  the  constitutional  Ilraftation  of  the  indebtedness  of  the 
county.  The  plaintiff  retained  the  check  of  the  defendant,  and  claimed  the 
right  to  eolleet  the  same  upon  a  tender  of  the  Iwnds,  while  the  defendant  de- 
sires the  return  of  the  check  and  relief  from  obligittion  to  receive  the  bonds. 
These  adverse  contentions  gave  rise  to  the  two  following  questions,  which 
are  submitted  to  the  court  for  judicial  answers:  First.  Is  the  issue,  or  pro- 
posed issue,  of  the  bonds  offered  for  sale,  as  herein  stated,  in  violation  of  the 
constitution?  Second.  Is  the  plaintiff  entitled  to  collect  the  amount  of  said 
dMok  from  ttiedefendant  upon  tendering  to  it  the  said  $90,000  of  bonds,  or  is 
the  defendant  entitled  to  the  cancellation  and  return  of  its  said  check?  The 
answer  to  these  questions  is  to  be  dictated  by  section  II  of  article  8  of  the 
constitution  of  the  state  of  New  York,  and  the  portion  of  that  section  which 
directly  applies  to  the  present  oontrovetsy  is  this:  "No  county  containing  a 
dty  fat  over  <me  buadiol  thousand  inhabitants,  or  any  such  city,  shall  be  iil- 
iowed  to  becwne  indebted  for  any  purpose  or  In  any  manner  to  an  amount 
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which,  fnclading  ezlsttog  Indebtednflu,  shall  exceed  ten  per  eentam  of  th» 
assesBctl  valuation  of  the  real  estate  of  sacb  oounty  or  fAty  Bubject  to  tuca- 
tlon,  as  it  appeared  bj  the  assessment  rolls  of  said  county  or  city  on  the  last 
assessment  for  state  or  eonnty  taxes  prior  to  the  incurring  of  such  indebted- 
ness, and  all  indebtedness  in  exeess  of  anch  limitation,  except  such  as  may 
now  exist,  shall  be  lAsolntely  void,  except  aa  herein  otbwwise  provided." 
The  excepted  provMons  are  Immaterial  here.  The  section  as  It  now  stands 
was  adopted  lay  the  people  In  November,  1884,  and  went  Into  operation  tha 
January  following.  The  language  employed  In  the  construction  of  the  seo- 
tlon  is  significitnt  and  expressive.  The  first  word  of  the  sentence  quoted  is  a 
term  denial,  expressing  a  negative,  and  applies  to  counties  containing  a 
dty  ci  over  100,000  inhaUtants,  while  the  uniting  word  "or"  is  h  disjuno- 
tive  conjunction,  connecting  the  two  clauses,  and  expressing  at  the  same 
time  a  separation,  and  has  the  same  effect  whore  it  stands  as  the  word  '*nor.  ** 
It  disjoins  the  one  from  the  other,  and  spplies  the  limitation  individually, 
the  same  as  if  the  sentence  bad  been  constructed  as  follows:  "K^tlier  a 
county  containing  a  city  of  over  one  hundred  thousand  Inhabitants,  nor  any 
such  city,  shall  be  allowed,**  etc.  It  must  be  remembered  that  we  are  here 
dealing  witii  a  restriction,  and  not  with  a  grant  of  power.  The  ittvlslature 
baa  bestowed  the  power  upon  the  county  to  contract  the  debt  and  issue  the 
bonds  in  question,  and  they  are  valid  if  tnelr  issuance  was  not  Inhibited  by 
the  constitatlon.  The  powers  of  the  general  government  are  derivative  and 
neumerated  in  tha  constitution  of  the  United  States,  and.  when  we  examine 
that  inatrument,  we  search  for  grants  of  legislative  power,  either  express  or 
Impliedj  but,  when  a  state  law  falls  under  examination,  we-lo<A  for  limita- 
tion, because  the  presumption  is  in  favor  of  the  validity  of  the  statute.  Such 
presumption  ariaea  tnm  the  absolnte  power  of  the  leginlature  as  tiie  repr^ 
aentative  of  the  people  in  their  sovereign  capacity,  except  so  far  aa  it  is  re- 
strained and  limited  \3y  the  constitution,  which  to  the  paramount  law.  In  a 
gowral  way  of  speaking,  we  usually  say  the  people  are  sovereign  and  the 
source  of  all  political  power,  and  when  they  form  a  government  they  may 
inveA  it  with  all  the  sovereign  power  which  they  possess,  and  the  presump- 
tion is  that  they  do  so.  in  the  absence  of  evidence  to  the  contrary.  But  aa 
the  people  do  limit  the  state  governments  which  Ibey  set  up.  and  also  them- 
stivea,  we  must,  as  we  have  said  In  this  and  similar  cases,  search  for  such 
limitations.  As  our  examination  of  the  constitutional  provision  applicable 
to  this  case  leads  ua  to  the  conclusion  that  it  has  ncrt  been  violated  by  the 
legislature  under  which  the  plaintiff  has  acted,  our  conclusion  is  in  hia  favor 
npon  the  question  submitted. 


In  re  Cody's  Estate. 
In  r»  BoLBN. 

{Suprems  Court,  GrnxmrU  Term,  Second  Department  July  SB.  18B1) 

1.  Girra  Xntba  Vivoe— Bai«k  DBPOsm— EviDSnos. 

J,  drew  OQt  moner  deposited  In  8  ravingv  bank  In  her  own  name,  and  redepodtad 
It  Id  the  name  of  herMli  "or  daaRbter  B., "  and  the  bank  iuued  a  bank  book  In 
those  namea,  which  oame  to  the  pouession  of  the  daughter  B.,  and  remained  that* 
nntU  the  death  of  J.,  on  wliioh  B.  drew  oat  the  money  and  claimed  It  aa  her  own. 
field  that,  there  being:  no  evldenoe  of  an  actual  ffUtor  dellTerrto  B.  on  tha  part 
of  J.,  and  evidence  oiuj  of  an  intent  to  nwke  awUl  in  favor  «  B.,  B.  wasnofeen* 
UUed  to  the  depoaiL 

8.  Sues— JoniT  TaHAXor— SmmvoBsnm 

InanohoaseB.  was  not  entitled  to  the  deposit  aaaarviving  Joint  tenant  with  J. 

Appeal  from  surrogate's  court,  Kings  <»unfy. 

Judicial  settlement  of  the  accounts  of  Bridget  Bden,  administratrix  of 
Julia  Cody,  deceased.  From  a  decree  charging  the  administratrix  with  a 
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deposit  in  bank  claimed  by  faer  as  a  gift  from  hm  intestate,  she  appeals.  Af- 
firmed. 

The  opinion  of  the  Burrognte  (CJeoroe  B.  Abbott)  was  as  follows:  "Ifo 
vnlid  gift  or  deliveiy  is  shuwn  by  tbe  evidence.  Tn  re  Ward,  2  lledf.  Sur. 
251-  The  theory  of  surrivorsbip  of  a  joint  tenancy  is  also  untenable.  MtU- 
eahey  t.  Bank,  89  N.  Y.  435.  From  the  testlmooy  of  Mra.  Lavlgne,  an  in- 
tent appears  on  the  part  of  Julia  Cody  to  make  a  favorable  testameotury  dis- 
position towards  the  Bolens  at  some  subsequent  time.  Referee's  report  con- 
firmed,   mvemher  6,  1891." 

Argued  before  Barnard,  P.  J.,  and  Dtkuah  and  Gullbn,  JJ. 

PhiUipB  A  Avery,  for  appellant.    William  J,  Carr,  for  respondent. 

Dtxhan,  J.  This  Is  an  appeal  from  the  decree  of  the  surrogate  oonfirm- 
ing  the  report  of  a  referee.  Tlie  question  involved  is  the  right  to  a  dt*poBit 
of  *1,016.50  in  the  Emigrant  Indastrial  Savings  Bank.  The  d«x»it  orig- 
inally stood  in  the  name  at  Jalia  Cody,  the  deceased  intestate,  and  in  August, 
1879,  the  money  was  nde^nsited  in  the  name  of  Julia  Oody  or  daughter 
Bridget  Boleo,  and  in  February.  1886*  the  money  was  drawn  oat  and  again 
redepoaited  in  the  name  of  Julia  Gody  or  daughter  Bridget  Bolen,  and  a  bnnic 
bocdc  waa  Issued  by  the  bank  in  the  same  Jiamea,  which  came  to  the  posses- 
sion of  the  daughter  Bridget  BtAea,  and  remained  there  unUl  the  death  of  her 
motlier,  when  she  drew  the  amount  of  money  from  the  bank,  and  claims  the 
right  to  retain  it.  That  oh^m  is  controverted  by  ha  atstori  Mary  Heany* 
wlio  disputed  the  acoount  of  the  ndmiDistntrix  rendered  to  Uie  sarrogate, 
which  failed  tocharge  herself  with  that  wnount.  The  surrogate  referred  the 
matter  to  a  referee,  wlio  dedded  the  questlim  against  the  admtnistratrlx,  and, 
his  report  bdng  confirmed  by  the  surn^ate,  the  admlnistiatrlx  appealed  from 
thedecreeof  confirmation.  Our  conclusion  is  in  favor  of  the  decree,  and  the 
same  should  be  affirmed,  with  coats  payable  by  the  appellant  pertoaaUy.  All 
eoncor. 


Cbookbr  et  al  «.  Gollmsb  9t  dl* 
(SUprsnw  Court,  OenmxU  Term,  a«oond  Department.   Jnly  90,  ISW.) 

1.  MonoAOB— FoBSOLOsuxa— CoMFUiaoHT  CoMFLBTiox  ow  PintoRA»— I^nnnra■, 

Itefendant  sought  to  erect  a  flat  on  premiaes  adjacent  to  !<.  and  others  in  violation 
of  anagreemeDt  with  them.  L.  sougbt  to  enjoin  sach  ereotion,  and  was  defeated  In 
the  lower  oonrts,  but  jodgment  was  rendered  for  him  by  the  court  of  appeals. 
Pending  the  appeal,  plarauss  bronght  an  action  to  foreclose  defendant's  parobaa»- 
monejr  mortgage  on  the  premises,  loreelosnre  was  had,  and  the  premises  sold  to  T. 
When  T.  b^an  to  examine  the  title  he  foaod  a  Us  pendens  on  the  property,  filed 
tnr  L.,  and  that  the  court  of  appeals  had  rendered  a  dedslou  in  favor  of  II,onwhloh 
T.  declined  to  complete  his  parcbase.  Plaintiffs  and  defendant  then  mored  to  com- 
pel him  to  do  so,  pending  which  motion  L.  bought  pl^ntltFs'  mortgage  and  all  their 
rights  in  the  pranlses,  and  pliOnUIEs  wltiidrew  Uudr  motion  against  T.,  and  the 
oonrt  refaaed  to  compel  him  to  complete  tbia  parohase.  Beld.  that  L.  was  entitled 
to  acquire  the  mortgage  to  prevent  the  abrogation  of  tila  easement,  and  that  a  sale 
baviDg  been  had,  the  effect  of  which  waa  to  destroy  the  easement,  the  purchaser, 
who  was  willing  to  forego  his  oontract,  would  not  be  compelled  to  complete  Uie 
poFchase  at  the  instance  of  defendant  only*  who  liad  avoided  his  contract  with  L., 
and  had  no  equity  in  the  premises. 

9.  SAn— PaoTBcnoit  ov  Nioativb  Easuritts— Laohbb. 

In  such  case  L.  was  not  chargeable  with  laches  In  not  acquiring  plaintith*  mort- 
gage before  the  sale,  since  beiore  and  up  to  that  time  the  Judgment  of  the  lower 
eoort,  (hat  he  had  no  rl^ts  or  eaaement  in  tiie  property  by  reason  of  bis  agree- 
ment with  defendant,  stood  nnreversed,  so  that,  If  before  that  time  he  hadaoquired 
the  mortgage,  he  could  not  have  enforced  the  restrictive  agreement  as  to  the  mort- 
gaged premises. 

Appeal  from  special  term.  Kings  county. 

Action  by  Alice  Crocker  and  another  against  Ervin  G.  Gollner  and  others 
to  foreduse  a  purchase-money  mortgage  for  $18,000.  Defendant  Oollner 
purchased  the  property  in  question,  and  announced  his  intention  of  building 
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flats  thereon,  in  violation  of  an  agreement  with  Lester  A.  Lewii  and  others, 
resident  in  the  vicinity,  who  liad  paid  defendant  $6,600  not  to  erect  flats  on 
A  lot  across  the  street,  or  elsewhere  In  the  neighborhood.  Lewis  proceedtnl 
in  the  city  court  of  Brooklyn  to  restrain  the  violation  of  such  agreement,  and 
was  defeated  there,  on  the  ground  that  equity  was  powerless  to  prevent  the 
wrong,  (14  N.  Y.  Supp.  362;)  but  that  decision  was  reversed  on  appeal  to 
the  court  of  appeals,  (29  N.  £.  Bep.  81.)  While  this  appeal  was  pending  Goll- 
ner  defaulted  in  his  mortage,  forecloaure  was  bad,  and  the  property  was  pui-^ 
chased  by  John  Tinaley,  to  whom  GoIIner  released  all  claims  against  the  prop> 
erty.  By  the  time  Tiiul^  began  to  examine  the  title,  the  court  of  appeaJa 
had  rendered  its  decision  in  fovor  ot  Lewis,  and  Tinsl^,  finding  that  Lewis 
had  filed  a  lis  pendent  against  the  property,  and  that  the  court  of  appeals 
had  decided  that  he  had  equitaUe  rights  tber^n  by  reason  of  his  negative 
easement,  and  that  a  title  company  bad  rejected  the  title,  refusetl  to  complete 
his  purchase.  Plaintiffs  and  GoUner  tlien  moved  to  compel  Tinsley  to  com- 
plete his  purchase,  pending  which  motion  Xiewls  and  the  other  property 
luriders  bought  plfUntiils'  mortgage,  and  all  their  rights  in  the  premises,  and 
served  notice  on  all  parties  of  the  witiidrawal  of  the  motion  to  cHimpei  com- 
pletion of  the  purchase,  so  far  as  pialntiffs  were  conoerned.  The  oourt  then 
entered  an  order  denying  the  motion  to  compel  completion  of  ttie  purchase, 
and  from  that  order  defendants  Gollner  and  wife  appeal.  AfBrmed 
The  opinion  of  Mr.  Justice  Cuzxen  at  special  term  was  as  follows: 
"That  the  purchaser  would  acquire  under  the  foreclosure  and  sale  a  per- 
fect title  I  have  no  doubt.  The  mortgage  foreclosed  is  for  the  purchase  money 
of  the  lands,  and,  of  course,  is  paramount  to  any  Incumbrance  that  the  acta 
or  contracts  of  the  grantor  Qollner  can  have  Imposed  on  the  lands.  But  this 
is  not  decisive  of  the  application.  Defendant  Lewis,  In  whose  favor  it  ia 
claimed  Gollner  created  an  easement  or  restriction  upon  the  mortgaged  prem- 
ises, has  now  acquired  the  mortgage  in  suit.  The  (^davits  aver  that  all  the 
liens,  except  the  purchase-money  mortgage,  accrued  after  the  filing  (tf  the 
lispendens  in  the  action  brought  by  Lewis  to  enforce  the  agreement  made  hy 
Gollner.  Lewis'  equities  are  therefore  superior  to  those  of  all  the  other  par- 
ties to  the  action  except  the  plaintiffs,  and  ttie  equities  of  the  plaintiffs  ex- 
tend only  to  the  right  to  have  their  mortgage  paid.  Lewis,  therefore,  waa 
entitled  to  acquire  plaintiffs'  mortgage  to  prevent  the  abrogation  of  his  ease- 
ment, and  to  have  the  sale  made  subject  to  his  easement.  Had  tliia  been 
done  before  the  sale  his  rights  would  have  been  clear.  A  sale  has  been  had. 
If  carried  out,  Lewis'  easement  Is  destroyed.  But  the  purchaser  is  will- 
ing to  for^i^  his  contract.  The  plaintifEu,  having  assigned  their  mortgage, 
withdrew  their  application  to  compel  the  purchaser  to  complete  the  purchase. 
The  only  party  wlio  seeks  to  enforce  the  sale  is  the  defendant  Gollner,  who, 
by  the  sale,  avoids  bis  contract  with  Lewis.  He  certainly  has  no  equity  in 
Ms  claim,  nor  can  the  defendant  Lewis  be  properly  charged  with  laches  in 
not  having  acquired  plaintiffs'  mortgage  earUer.  While  the  trial  courts 
found  the  fact  that  Gollner  bad  made  the  agreement  restrictive  of  the  use  of 
the' mortgage  lands.  It  was  held  that  such  an  agreement  could  not  be  en- 
forced. Had  Lewis  sought  in  this  action  to  compel  an  assignment  of  the 
plaintiffs'  mortgage,  he  would  have  failed  because  of  the  judgment  in  the 
other  action  that  he  had  no  interest  or  easement  in  the  lands.  It  was  not  till 
the  judgments  of  the  court  of  appeals  reversing  the  judgment  below  that 
Lewis  could  assert  his  rights.  Then  he  prompUy  acquired  the  paramount 
mortgage.  Under  these  circumstances,  it  seems  to  me  unjust  to  carry  oot 
the  sale.  Motion  denied,  with  $10  costs." 
Argued  before  Babnabd.  F.  J.,  and  Dtkman,  J. 

Aifred  K.  Page,  for  appellants.  Wm*  C.  BeeoiUrt  for  plaintiff  and  respond- 
ent.  Rvfiu  T.  Qnggtt  for  defendant  Lewis,  respondent.  StewaUr  Kwam, 
for  John  Tissley,  respondent. 
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Dykman.  J.  Tbis  is  an  appeal  from  an  ordw  of  the  special  term  denflng 
a  motion  to  compel  a  purctiaser  at  a  foreclosure  sale  of  real  {voparty  to  com- 
plete  his  purchaae.  The  appeal  is  destitute  ot  merit,  and  tbe  order  should  be 
aifirmedt  on  the  opinion  of  the  court  at  special  term,  with  $10  coats  and  dii^ 
bunementa. 


MONBOIE  DAIBT  AWN  t.  BTAJILKr. 
(Supreme  Court,  General  Term,  Second  Department.  July  32,  laSL) 

1.  Pbxai.  AoTiona— iLT^BQix  PoasMSTON  or  Milk  CANe— Acts  or  Sbbtuits. 

A  person  whose  servants  or  employes  fail  to  retura  a  milk  can  having  the  name 
of  the  owner  stamped  thereon  1b  amenable  to  the  penalty  of  Laws  1887,  c  401,  S  i, 
as  amended  hy  Laws  18B0,  maldnf;  tbe  possession  of  such  can  a  misdemeanor,  and 
making  the  not  of  possesaioii  presumptive  evidenoe  of  illegal  posseasioii,  thou^ 
BQch  person  never  knew  that  me  oan  was  on  hla  premiaes. 

9.  Sahb— Rbcaftior— Destbdctiov  of  Costbnts— Dub  Pbocbsb  or  Law. 

The  act  In  qaestion.  Id  permitting  the  recaption  of  such  cans  by  the  owners  when 
fonnd,  and  allowing  tbem  to  empty  tlie  contents,  if  any,  into  the  street,  is  not  in 
ODDfliot  with  the  provision  of  tbe  oonstitattOD  that  piirate  property  shall  not  l>e 
taken  without  due  procesB  of  law  toA  just  oorapeosaraon. 

Appeal  from  drcoit  court.  Orange  county. 

Action  by  tbe  Monroe  Dairy  Association  against  John  Stanley  to  recover 
a  penalty  for  defendant's  illegal  possession  of  plaintiff's  milk  oana.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Affirmed. 

Argued  before  Dysmam  and  Gcllen,  JJ. 

Richard  J.  Lewi*,  ( W.  JSf.  Regan,  of  eonnsd,)  for  appellant.  Eugene  D. 
Stokemt  for  respundeot. 

Dtkmav*  J.  This  action  waa  eommenoecl  for  the  recovery  of  a  poulty  of 
•SO.  under  chapter  401  of  the  Laws  of  1887,  as  amended  by  chapter  26  of  the 
Laws  of  1890,  entitled  "Ah  act  in  relation  to  milk  cans.  "  Tbe  statate.  ao 
far  as  it  1b  invoked  toe  tbe  snatenanoe  vi  this  action,  ia  this:  **It  la  hweby 
declared  unlawful  for  anyperaou  <»  parsons,  without  the  oonaent  of  the  agoat 
of  ttie  owner  or  ownen.  or  thippw  <a  shlppeia,  to  use  or  dispose  ct,  buy  or 
traffic  in,  any  milk  or  cream  ean  or  oana  tidongiug  to  my  dealer,  •  •  * 
Jiaving  the  nameorinlUalaofttie  owner  «  •  «  stamped,  marked,  or  fas- 
tened on  anch  can  or  cuis."  Section  1,  Lawa  1887.  "The  fact  that  any  person 
or  peracma,  wtttaout  the  eonsent  of  the  agent  of  the  owner,  •  •  •  ^tber 
utiog*  selllngt  disposing  of,  buying,  or  traflQcking  in,  or  having  In  his,  her,  or 
tlimr  possession,  or  under  his,  her,  or  Ukeir  control,  luiysuch  milk  mrorewi  can 
or  cans,  ia  presumptive  evidence  of  the  unlawful  use  or  sale. "  Section  2*  Iaws 
1887.  "Any  person  or  persons  who  shall,  in  violation  of  this  ac^.  either  use, 
aell,  dispose  of,  buy,  traffic  in,  or  have  in  his,  her.  or  their  piissession,  any 
such  can  or  cane,  or  who  shall  willfully  mar,  erase,  or  change,  byre-marking, 
or  otherwise,  ttte  said  name  or  initials  of  any  such  owner  or  ownera.  dealer 
OT  dealers,  sliipper  or  shippers,  so  stamped,  marked,  or  fastened  upon  said  can 
or  cans,  as  in  tbis  act  provided,  shall  be  liable  to  a  penalty  of  Qfty  dollars  for 
any  such  ean  so  used,  sold,  disposed  of,  Iwugbt.  trafficked  io,  or  found  in  bis, 
lier,  or  their  possession;  such  penalties  may  be  recovered  by  action  in  the 
supreme  court  of  thla  state,  with  costs  and  disbursements ;  and  the  place  of 
trial  of  such  actions  may  lie  in  the  county  in  which  the  owner  or  owners, 
dealer  ot  dealers,  shipper  or  sbippers,  of  such  can  or  oana  may  reeide  at  the 
commencement  of  such  action."  Section  4,  as  amended  by  Laws  1890.  FtIot 
to  the  passage  of  this  law,  the  farmers  of  the  central,  southern,  and  eastern 
portions  of  the  stateof  Hew  York  bad  become  largely  engaged  in  the  busioess 
o{  producing  milk  for  the  New  Yorlc  market,  by  reason  of  tbe  facilities  for 
the  rapid  transportation  of  that  article  afforded  by  tbe  different  railroads  lead- 
ing to  that  great  mart  of  trade.  The  business  required  many  milk  cans,  at 
cooaiderable  expense,  and  the  owners  found,  by  expOTienoe,  that  their  cans 
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were  not  retanied.  Their  detention  became  9o  frequent  and  so  exten8lr& 
that  it  could  not  be  attributed  to  accident,  and  was  evidently  the  result  of  de- 
sign. In  that  state  of  affairs  application  was  made  to  the  legislature  for  the 
enactment  of  a  law  wliicb  would  terminate  that  great  and  increasing  evil,  and 
the  statute  cited  was  made  for  that  purpose.  It  was  evidently  essential  that 
the  law  should  be  stringent  and  comprehensive  in  Its  scope  and  operation,  if 
it  accomplished  the  purpose  for  which  it  was  designed.  Before  the  passage 
(tf  this  law  it  was  easy,  and  comparatively  safe,  (or  a  dealer  in  New  York 
city  to  retain  a  milk  can,  even  though  he  did  so  with  a  felonious  design,  for» 
If  he  was  detected,  he  could  easily  attribute  its  detention  to  mistake  or  over- 
sight, and.  surrender  Its  possession.  It  was  therefore  necessai^  to  make  the 
possession  or  control  ot  cans  without  consent  presumptive  evidence  of  un- 
lawful use  in  violation  of  the  statute,  and  it  was  deariy  within  the  com- 
petence of  the  legislature  to  make  snch  a  rule  of  evidence.  People  v.  Tur- 
tur»  117  IT.  T.  m  22  N.  E.  Bep.  1022;  People  v.  Si/der,  124  N.  Y.  504.  26 
N.  £.  Kep.  1040. 

Turning  now  to  the  record  in  this  case,  we  find  the  compbitnt  to  aver  thab 
one  of  the  milk  cans  of  the  plaintiff  was  found  in  the  possession  of  the  de- 
fendant, at  his  place  of  business,  in  the  city  of  New  York,  on  the  I'CMi  day 
of  August.  1891,  and  that  such  posseasiou  was  without  tike  consent  of  the 
idaintifl  orits  agent;  wherefore  Judgment  was  demanded  for  the  sum  a£  •SO, 
with  costs.  The  cause  was  tried  at  tiie  circuit  before  a  juiy,  and  the  ididntllT' 
introduced  testimony  tending  to  establish  the  allegations  of  the  complaint, 
and  the  defendant  {noduced  evidence  tending  to  show  that  tiie  can  was  not 
actually  In  his  possession.  The  trial  judge  sent  the  case  to  the  jury  under  a. 
charge  which  followed  the  provisions  of  the  statute  and  upheld  them,  and  the 
jury  rendered  a  vwdict  in  &vor  of  the  plaintiff.  The  derendant  has  i^pe^ed 
from  the  judgment  entered  upon  that  verdict,  and  thus  presented  to  us  ques- 
tions ot  law  only. 

The  counsel  for  the  defendant  requested  the  court  to  charge  the  jury  that, 
if  the  defendant  never  knew  that  the  cftn  was  on  the  premises,  he  was  not- 
liable,  to  which  the  court  replied :  "He is  liable  it  it  was  In  his  possession; 
I  do  not  go  further  than  that, " — and  the  defendant's  counsel  excepted.  As 
we  lutve  already  seen.  It  was  the  design  of  the  statute  tu  make  possession  or 
control  presumptive  evidence  ot  the  unlawful  use  which  brought  liability  to- 
the  penalty,  without  proof  of  wrongful  or  fUonious  intent.   Neither  was- 
proof  of  knowledge  of  the  presence  of  the  can  upon  the  premises  of  ttie  de- 
fendant essenthU.   It  It  was  brought  to  his  plain,  and  used  In  bis  business 
Ij  his  servants,  the  jury  might  well  find  that  it  was  In  his  actual  possesslon,- 
luid  then  the  preeumption  against  him  was  suflBclent  evidence  of  its  U8i>. 
The  exception,  therefore,  presents  no  error.  Neitlier  is  there  any  force  in  the- 
constitutional  objections  raised  1^  the  defendant  against  the  statute.*   As  we 
have  already  seen,  this  statute  was  demanded  by  the  exigency  which  brougbt- 
it  into  existence,  and  it  must  be  permitted  the  full  toroe  of  all  its  provisions. 
Its  operations  must  not  be  curtailed  by  hard  cases,  and  it  must  be  adminis- 
tered without  reference  to  persons.    If  the  defendant  finds  himself  environed 
by  circumstances  which  oonstitute  him  an  olTender  of  this  statute  he  must 
accept  the  consequences.   The  plea  which  would  excuse  him  would  permit 
the  escape  of  many  persons  whom  the  law  was  designed  to  reach.  If  he  was 
as  innocent  as  he  claims  to  be,  the  exercise  of  proper  vigilance  would  have 
prevented  the  introduction  of  the  can  upcm  his  premises,  and  such  care  on 

*The  ooDstittitional  objeotlon  WM  that  section  3,  providing  that  '*an7Suoh  can  or 
cans,  foil  or  partly  full  of  milk  or  oream,  used  in  vioLalion  of  this  act,  may  be  emptied 
into  the  street,  or  elsewhere,  of  tlieir  contents  by  the  owner  or  owners,  •  *  •  ui4 
taken  possession  of  by  any  of  said  several  parties  who  ahall  not  be  liable  for  damases 
therefor,  *>  was  in  vlolatioo  of  the  constitutional  provision  that  private  pn^wrtiy  staaU. 
not  be  taken  without  due  process  of  law  and  wltiiont  jost  compensation. 
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the  part  of  all  persons  would  go  far  to  diacouritge  the  wrongfal  detmtlon  of 
ibe  cans.  This  statate  la  deaigned  tor  the  protectioo  of  honest  m«i  against 
thieres  and  wrongdoers,  and  it  is  the  dnfy  of  the  courts  to  enforce  it,  and  not 
permit  its  erasion  by  spedous  excuses. 

The  raewd  diselosea  no  error,  and  the  judgment  should  be  afllnned,  wiUt 
costs. 


Knapf  v.  Greqobt  et  oZ. 
(Supreme  Cmnt,  Qaitral  Term,  Second  DepartTnent  Jnly  92, 18U.) 

TiOTui  ATO  CoicTTOBios— Prattdulbnt  Contbtakots— Kvidbkcb. 

Id  aa  ncUon  by  ■  mortgagee  ot  chattels  against  a  eherlff  who  lias  levied  an  exe- 
cQtioD  against  the  mortngor  thereon,  in  wbioh  defendant  claims  that  the  mort- 
gage was  fnndiilent,  It  u  not  error  to  permit  plsintUC  to  prove  tbo  oonatdention 
of  tibe  mortgaga 

Appeal  from  circuit  court*  Orange  county. 

AcUon  bj  Charles  S.  Knapp  against  James  S.  Gr^ry  and  others.  From 
a  Judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial 
nude  on  the  minutes,  defendants  appeal.  Affirmed. 

Argued  before  Dykhah  and  Cullbn.  JJ. 

J.  W.  Qotit  for  appellants.   Thomaa  WatU^  for  respondent. 

Bykxah,  J.  This  is  an  appeal  from  a  judgment  entered  upon  a  verdict  of 
ajnryin  favor  of  Uie  plainUfl,  and  from  an  order  denying  amotion  for  a  new 
trial  baaed  upon  the  mlnntes  of  the  court.  The  basal  facts  are  these:  In  the 
month  of  October,  1890,  Calvin  B.  Oale  executed  and  delivered  to  the  plaintiff 
aod  Kicbard  D.  Osborn  a  chattel  mortgage  upon  farm  stock  and  utensils. 
The  defendants,  who  were  creditors  of  Oale,  thereupon  obtained  judgments 
against  him,  and  issued  executions  thereon  against  the  property  of  Gale  to 
tbe  sheriff  of  Orange  county,  who  sold  the  property  under  such  executions. 
Thereupon  this  action  and  one  in  favor  of  Osborn  was  commenced  against 
tlie  sheriff  to  recover  the  damages  resulting  from  such  sale,  and  the  defend- 
ants were  substituted  aa  defendants  In  the  place  of  the  sberlfl  in  the  actions. 
This  action  was  tried  at  the  circuit  In  Orange  county,  and  tbe  ju^  rendered 
a  vodict  in  favor  of  the  plaintiff  for  9700.  like  most  cases  involving  a 
chattd  mortgage,  the  validity  of  that  instrument  was  the  serious  question 
liligated  upon  the  trial  of  this  action.  The  counsel  for  the  defendant  con* 
ducted  a  searching  inquiry  into  the  consideration  and  the  honesty  of  the 
mortage,  bnt  there  was  evidence  which  the  jury  might  believe  sufficient  to 
establish  its  hones^.  The  appellants  upon  this  appeal  complain  of  the  rul- 
ings of  tbe  trial  judge  which  permitted  the  plaintiff  to  prove  the  consideration 
for  the  mortgage,  but  they  were  not  erroneous;  on  the  contrary,  the  plaintiff 
Tss  called  upon  to  show  the  transactions  free  from  fraud,  and  the  best  way 
to  do  that  was  to  manifest  its  honesty.  It  is  quite  true  that  there  were  con- 
Iradictions  and  inconsistencies  In  the  testimony  uf  the  plaintiff,  but  they  all 
Kent  to  tbe  jury  with  the  entire  evidence  in  ttiu  case,  and  we  must  assume 
tliat  the  truth  was  extracted.  The  charge  was  so  full  and  fair  that  it  escaped 
exoe|itton,  and  the  finding  of  the  jury  under  it  cannot  be  disturbed.  The 
judgment  and  order  denying  the  moUon  for  a  new  trial  should  be  affirmed, 
with  coets. 


People  «x  nZ.  Muxikem  e.  Cohuissionebs  of  Auishoitse  of  Gmr  ahd 

Town  or  Newburgh. 
(Supreme  Court,  General  Term,  Second  Department.  Jvilj  S3, 1809L) 

1.  ArponmnKTB  to  Officb— Uhion  Vbtebass— Bnarssss  C*pacitt. 

The  office  of  snperintendent  of  tbe  poor  of  the  city  and  town  of  Newburgh  Is  one 
teqolrlDg  tlie  exercise  oS  great  care,  discretion,  knowledge,  aod  busiims  capaci^. 
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and  an  honorabljdinliarffad Union  Midler,  lacUng  those  qaaliUes,  tonotenlitiedto 
prefementlntfae  appointment  thereto,  under  Lawt  1887,  o.  464, 8 1,  whlcb  Rivee  sach 
■oldierspreferencej^provided  they  poeseM  the bnslnew  capacity  neoeaury  to  dlB- 
efaaivethe  dntlea  of  the  position  inToived."  Peopler.TruniBU  of  Saratoga,  (Sap.) 
7  N.  Y.  Supp.  125,  followed. 
S.  Bahb— DiBOKBTiOK  or  BoABD— Bbtibw. 

The  determination  of  tiie  fltneu  and  qaallflcatlon  of  appUeante  being  left  to  the 
oommlselonera  of  the  almsboase,  their  decision  la  not  aubject  to  renew  by  the 
courts,  and  mandamus  will  not  lie  to  compel  them  to  i^ipoint  the  rojectad  npli- 
cant  where  they  have  determined  him  Incompetent.  Pwple  t.  TnuteeB  iff  aoro- 
toga,  (Sup.)  7  N.  Y.  Supp.  135,  followed. 

Appeal  from  special  term,  Orange  couuty. 

Application  for  mandamut  on  the  relation  of  John  K.  MUliken  to  compel 
the  commissioners  of  ttie  almshouse  of  the  city  and  town  of  Newburgh  to  ap- 
point rcdator  superintendent  of  the  poor,  as  an  honorably  diachai^ed  Union 
soldier.   Writ  denied. 

Argued  before  Dyehan  and  Cvlleh,  JJ. 

S.  A.  BTaumUt\  (A.  S.  CtUMdy,  of  oounael,)  for  appellants.  B.  B,  Dim- 
mick,  for  respondents. 

Dyeuan,  J.  This  is  an  appeal  from  an  order  directing  the  issuance  of  a 
peremptory  writ  of  mandamus  commanding  the  appellants  to  appoint  the  re- 
lator superintendent  of  the  poor  of  the  city  and  town  of  !N'ewburgh.  The 
order  of  the  special  term  was  based  apon  an  affidavit  of  the  relator,  which 
stated  that  he  was  an  honorably  discharged  Union  soldier,  residing  at  the 
city  of  Newburgh.  and  on  the  4th  day  of  April,  1892,  he  Qled  with  the  commis- 
sioners of  the  almshouse  an  application  for  the  appointment  of  superintendent 
of  the  almshouse  of  that  city  and  town;  that  on  the  5th  day  of  April,  1892,  at 
a  regular  meeting  of  the  commissioners,  in  disregard  of  his  petition,  and  in  de- 
Qance  of  the  law,  they  appointed  Chauncey  F.  Gardner,  who  was  not  a  dis- 
charged Union  soldier,  such  superintendent  for  the  ensuing  year.  The  af- 
fidavit then  closed  with  a  prayer  for  the  issuance  of  a  peremptory  writ  which 
should  command  the  defendants  to  appoint  the  relator  such  superintendent. 
The  affidavit  was  silent  respecting  the  qu all tl cations  of  the  relator  and  his 
competency  to  perfoim  the  duties  of  the  office  which  he  sought.  It  did  not 
state  his  age,  or  whether  he  had  lost  a  limb,  or  sustained  any  other  physical 
impairment  which  might  incapacitate  or  disqualify  him.  In  opposition  to  the 
motion  the  defendants  presented  the  affidavit  of  the  president  of  the  board  of 
commissioners  of  tlie  almshouse  of  the  city  and  town  of  Newburgh,  whicli 
consists  of  six  members,  in  which  it  was  stated  that,  by  the  law  under  wliich 
the  board  was  organized,  it  was  made  the  duty  of  the  commissioners  to  ap- 
point an  officer  denominated  the  "superintendent  of  the  poor  of  the  city  and 
town  of  Newburgh;"  that  it  was  the  duty  of  such  olficer  to  reside  at  the  alms- 
house, and  have  the  control  and  management  of  the  paupers  therein,  who 
numbered  then  about  100,  to  act  as  secretary  of  the  boan),  and  keep  its  min- 
utes, to  keep  the  accounts  of  the  board,  to  purchase  supplif  s  for  the  almshouse 
and  temporary  relief,  to  keep  an  office  in  the  city  and  receive  applications  for 
relief,  to  examine  into  the  circumstances  of  the  applicants,  uid  keep  a  record 
of  such  examinations,  and.  generally,  to  perform  the  duties  devolving  by  law 
upon  the  board,  as  its  executive  oQlcer;  that  the  office  was  a  very  Important 
one,  and  required  for  its  proper  discharge  very  condderable  ability,  business 
capacity,  and  experience.  The  affidavit  further  stated  that  the  board  met  at 
its  annual  meeting  on  the  4th  day  of  April,  1892,  for  the  purpose,  among  other 
things,  of  appointing  a  superintendent  of  the  poor;  that  the  relator  applinl 
for  such  appointment  upon  the  ground  that  he  was  an  honorably  dIschiu-geJ 
Union  soldier;  that  the  relator  was  personally  known  to  most  of  the  members 
of  the  board,  and,  in  their  Judgment,  he  does  not  possess  auffldent  business 
ca^taclty,  knowledge,  and  experience  to  fit  him  for  a  proper  dlscliarge  of  the 
duties  of  that  office;  that  the  other  applicants  were  William  A.  Pressler.  who 
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had  held  the  oCBce  for  the  last  2  years,  and  ChaoDcey  F.  Gardner,  who  held 
the  office  12  years  and  upwards,  continuously,  and  who  resigned  about  2  yean 
ago  fn  consequence  of  ill  health,  but  whose  health  was  now  restored,  and  he 
applied  for  reinstatement  to  the  office;  that  Gardner,  during  his  long  service, 
gave  satisfaction  to  the  board  and  to  the  public,  and  became  well  acquainted 
with  the  poor-law  syatem,  and  was  able  greatly  to  aid  and  facilitate  la  the 
discbarge  of  the  duties  of  the  board;  that  a  majority  of  the  board  fairly,  and 
in  good  faith,  came  to  the  conclusion  that  the  relator  was  not  competent  for 
the  position  of  such  superintendent,  and  that  Gardner  was  the  most  competent 
of  the  three  persons  seeking  the  appointment,  and  the  board  accordingly  ap- 
pointod  htm  in  good  faith,  and  without  intending  to  violate  the  law. 

The  statute  under  which  this  proceeding  was  instituted  is  this:  "Section 
1.  In  every  public  department  and  upon  all  public  works  of  the  state  of  New 
York,  and  of  the  cities,  towns,  and  vHlnf^es  thereof,  and  also  in  noncompeti- 
tive examinations  under  the  civil  service  laws,  rules  or  regulations  of  the 
same,  wherever  they  apply,  honorably  discharged  Union  soldiers  and  sailors 
shall  be  preferred  for  appointment  and  employment.  Age,  loss  of  limb,  or 
other  physical  impairment  which  does  not  in  fact  Incapacitate,  shall  not  be 
deemed  to  disqualify  them,  provided  they  possess  the  business  capacity  neces- 
sary to  discharge  the  duties  of  the  position  involved.  Sec.  2.  All  officials  or 
other  persona  having  power  of  appointment  to  or  employment  In  the  pnblio 
service,  as  set  forth  in  the  fiist  section  of  this  act,  are  charged  with  a  faithful 
compliance  with  its  terms,  both  in  letter  and  spirit,  and  a  failure  therein 
shall  be  a  misdemeanor.  Sec.  8.  This  act  shall  take  effect  innnedlately." 
Chapter  464,  Laws  1887. 

It  was  the  intention  of  this  statute  to  give  to  honorably  discharged  ITnioa 
soldiers  and  sailors  a  preference  for  appointment  and  employment  in  every 
public  department  and  upon  all  public  works  of  the  st»te  of  New  York  and 
of  the  cities,  towns,  and  villages  thereof,  and  also  in  noncompetitive  exami- 
nations under  the  civil  service  laws,  rules  and  regulations  of  the  same,  wher- 
ever they  apply,  without  disqualiBcation  by  reason  of  age,  loss  of  limb,  or 
other  physical  impairment  which  does  not  in  fact  incapacitate,  provided  they 
possess  the  business  capacity  necessary  to  discharge  the  duties  of  the  position 
involved:  but  the  proviso  governs  the  operation  of  the  whole  statute.  If 
the  soldier  or  sailor  possesses  the  business  capacity  necessary  to  discharge  the 
duties  of  the  position  involved,  he  has  the  preference.  If  he  is  destitute  of 
such  capacity,  he  is  not  within  the  provisions  of  the  law,  and  can  derive  no 
benefit  therefrom.  Capability  is  the  prerequisite  to  the  reception  of  the 
preference.  It  was  not  the  design  of  the  statute  to  debase  the  public  serv- 
ice hf  requiring  the  appointment  of  incompetent  men  to  discharge  the  duties 
of  public  positions,  or  to  elevate  heroism  above  competency,  independent  of 
other  considerations.  Patriotism  Is  to  be  honored  and  rewarded  in  appropri- 
ate ways,  but  not  by  the  distribution  of  public  office.  Such  being  the  mani- 
fest design  of  the  statute,  its  application  to  this  case  Is  simple  and  easy.  It 
was  the  duty  of  the  almshouse  commissioners  tu  appoint  a  superintendent  of 
the  poor  of  the  city  and  town  of  Newburgh.  It  was  an  Important  office,  and 
required  the  exercise  of  great  care,  discretion,  knowledge,  and  business  ca- 
pacity. The  incumbent  is  required  to  take  charge  of  the  inmates  of  the  alms- 
hoase,  disburse  the  poor  fund  and  keep  the  accounts,  act  as  secretary  and  ex- 
ecatlve  (^cer  of  the  board,  and  purchase  the  supplies.  The  selection  of  a  Qt 
person  to  dtechaige  such  duties  and  fill  the  office  was  intrusted  to  the  t>oard, 
and  it  was  the  peculiar  province  of  that  body  to  make  tlie  selection  of  the  of- 
ficer subject  to  no  judicial  control.  The  pow^r  of  appointment  was  vested  in 
the  oommfsBfonera;  they  were  personally  acquainted  with  the  relator,  and,  in 
their  Judgment,  he  did  not  possess  sufficient  business  capacity,  knowledge, 
and  experience  to  At  bim  for  a  proper  discbarge  of  the  duties  of  this  office, 
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and  they  said  so  f  □  their  affidavit  fn  opposition  to  the  motion,  and  that  fact 
wua  undisputed.  Discretion  and  power  to  determine  the  qualiAcation  of  ap- 
piicants  for  the  office  in  question  being  vested  in  the  commissioners.  It  was 
their  duty  to  exercise  the  power,  and,  if  the  relator  was  found  wanting  and 
unqualified  by  them,  hecnunot  force  bis  appointment.  Having  decided  the 
question  upon  which  they  were  authorized  to  pass*  in  good  faitb,  their dedaloa 
cannot  \»  overruled  by  this  court,  Sabordinate  bodies  and  tribunals  clothed 
with  the  power  to  exercise  judgment  and  discretion  cannot  be  compelled  ^ 
maudamut  to  decide  in  any  particular  way.  People  V.  Trustees  qf  Saro' 
toga,  (Sup.)  7  N.  Y.  Supp.  125;  People  v.  Common  CouncU,  78  N.  Y.  33. 
So  far  the  case  Is  plain  upon  a  consideration  of  the  statute  alone,  but  the  re- 
ported cases  which  have  arisen  under  the  law  have  all  been  decided  in  con- 
sonance with  the  views  here  expressed.  In  the  Caae  of  Bwtdin  (Su;\)  7  K. 
Y.  Snpp.  123.  where  the  writ  of  mwidamm  was  issued,  the  fitness  of  the  re- 
lator for  the  position  he  soaght  was  conceded  and  assumed.  Here  It  was 
denied  by  tlw  defendant.  Bad  not  even  asserted  by  the  relator.  In  the  case 
of  PtopU  V.  Trusieea  <^  Saratoga,  enpra,  it  was  held,  where  two  or  more 
persons  appJy  for  an  office,  one  of  whom  is  an  honorably  discharged  Union 
soldier,  and  all  of  whom  are  equally  qualified,  the  soldier  should  be  preferred ; 
but  the  act  should  not  be  construed  to  requirethe8(ddier's  appointment  where 
be  Is  not  aa  well  qualified  for  the  office  as  one  of  the  othera.  It  was  there, 
also,  further  held  that  the  decision  of  the  trustees  in  that  case  upon  the  ques- 
tion of  fact  respecting  the  relator's  qiiallQcatlon  for  the  office.  If  wrong, 
could  not  be  corrected  in  tliat  proceeding  for  a  mandamus.  The  opinion  In 
that  case,  delivered  by  Judge  PtTTMAH  at  the  special  term,  was  adopted  by 
the  general  term,  and  the  order  denying  the  uioilon  for  a  mandamtu  was  af- 
firmed on  that  opinion^  wliich  is  clear,  full,  and  exhaustive,  and  meets  with 
our  full  approval.  The  principles  enunciated  in  that  opinion  are  applicable 
to  this  case,  and  decisive  of  this  appeal.  The  case  of  Peop^  t.  WendtU,  57 
Hun,  363,  Is  in  accord  with  our  views.  Since  the  preparation  of  the  fore- 
going opinion  the  decision  of  the  court  of  appeals  In  the  case  of  People  v. 
tioetting,  30  M,  E,  Bep.  968,  has  been  received,  and  It  was  there  decided  that 
mandamue  was  not  the  proper  remedy  In  a  case  similar  to  this,  and  in  the 
opinion  it  is  aaid:  "The  office  claimed  Is  filled  by  another  person,  holding  un- 
der color  of  right,  and  the  question  of  the  title  to  the  office  turns  upon  the 
construction  of  statutory  provisioiu.  It  would  be  highly  inappropriate  to 
determine  such  a  question  In  a  mandamiia  proceeding.  The  appropriate 
remedy,  and  an  adequate  one,  la  by  information  In  the  nature  of  guotoarranCo, 
in  which  proceeding  the  incumbent  of  the  office  can  be  heard  in  his  own  be- 
half upon  the  disputed  question." 

In  no  view,  therefore,  can  the  rplntor  maintain  tlils  proceeding,  and  the 
order  should  be  reversed,  with  810  costs  and  disbursements,  and  the  motion 
for  a  writ  of  mandamus  should  be  denied,  with  810  costs. 


SwEiiT  V.  13iritN£TT  et  al. 
(Supreme  Courts  General  Term,  Second  Department.  July  28, 1808.) 

Wills— What  Passbs  uxdbb  Expsbssion  *'Mokbt,  " 

Testatrix  beqaeatbed  certain  legacies,  to  be  paid  out  of  "the  money  of  my  hus- 
band's estat«  now  belongioff  to  me,"  and  then  bequeathed  "the  residue  of  satd 
money  "  to  others.  Testatrix's  husband  bad  died  10  months  before,  leavtnff  all  hln 
property,  real  aod  personal,  to  his  widow.  The  estate  consisted  of  money  in  bwik, 
notes  due  him,  goods  and  chattels,  and  a  farm,  the  personalty  being  in  the  hands 
of  the  husband's  executor.  Beld  that,  as  testatrix  would  have  received  her  hua* 
band's  personalty  as  money,  the  proceeds  of  all  the  persooaltv  passed  under  the  ex- 
pression "  money  *>  to  the  legatees,  but  that  the  real  estate  did  not  pasa  thereander. 

Appeal  from  special  term,  Dutchess  county. 
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AcUon  b7  Geo^a  Sweet,  ezeentor  of  Julia  A.  Bozell.  deceased,  agnliut 
Benrjr  K.  Burnett  and  otbera,  for  tbe  coostrucUon  of  testatrix's  wlU.  From 
■a  judgment  for  plaintiff,  defendant  Henry  E.  Burnett  appeals.  Affirmed. 

Argued  before  Baknard,  F.  J.,  and  Dtkhan  and  Cullen,  JJ. 

L.  B.  SatihtU,  lor  appellant.  MerrUtk  A  Loaey,  for  respondent  Gleorge 
Sweet.  P.  A.  iloftert,  tor  respondents  Maria  Decker  and  Mary  Burnett. 
L.  Akerley,  for  lespoodent  Sarvey  Hicks.  0.  JT.  PhiUipa,  tav  respondent 
Caroline  Gifford.  pTad.  E.  Ashertnant  for  respondent  Jane  Murpliy.  Hvf' 
•vat  ATravia,  forrespondentaObedBuzelland  JosepliineUcElwin.  WiUiam 
Downing,  ttxr  respondent  Wyman  Hozell.  AllUim  Buttt,  tor  respondents 
Stephen  and  Samuel  Bozell.  ffaek^t  eft  Williamt,  for  respondent  ISlizabrtb 
BozeU.  Zewia  Baker,  for  rMpondvnt  Mary  J.  Heermance. 

C0U^,  J.  The  question  presented  f  n  this  case  is,  what  passes  under  the 
term  '^rnoney."  in  the  second  paragraph  of  tbe  testatrix's  will?  Tliat  para- 
graph is  as  f(^ows:  **From  tbe  money  of  my  husband^'s  estate  now  l)elonglng  to 
me,  1  desire  that  all  my  funeral  and  other  expenses  be  paid,  and  out  of  the 
same  I  give  to  Bobert  Klckerson  the  sum  of  one  hundred  dollars;  to  Francis 
STickerson,  the  sum  of  one  hundred  dollars.  The  residue  of  said  mon^  I 
wish  to  have  divided  equally  between  nty  husband's  nieces  and  nephews." 
The  testatrix's  husband  had  died  10  months  prior  to  her  own  decease,  leaving 
«11  hia  propaty,  real  and  personal,  to  his  widow.  The  husband's  estate  oon- 
alsted  of  a  deposit  In  the  savings  bniA.  notes  due  him,  some  artides  of  house- 
hold furniture,  farm  products,  and  tbe  like,  and  a  farm.  At  the  death  of  tbe 
wife  ttie  husband's  personal  estate  was  still  in  ttie  lianda  of  Ids  executor. 
In  Smith  t.  JTureA.  92  N.  Y.  £ffl8,  is  to  be  found  an  extensive  review  of  the 
authorities  on  the  construction  of  the  term  "  money."  Tbe  rule  enunciated  by 
the  court  is  that,  ordinarily,  standing  alone,  tbe  term  means  only  iliat  whl<^ 
passes  current  as  money,  including  l>ank  deposits;  but  when  read  with  the 
context  of  the  will  it  may  be  held  to  include  any  kind  of  personal  property. 
We  think  that  tbe  testatrix  intended  by  the  word  "money,"  in  this  will,  to  ii- 
clude  all  the  proceeds  of  tlie  personal  estate  of  her  htisband.  The  estate  lias  not 
been  settled.  It  was  the  duty  of  tiie  executor  to  convert  the  persomd  prop- 
erty into  money,  and  the  widow  would  receive  it  only  In  that  form  unless  by 
■agreement  with  the  executor  to  the  contrary.  The  sums  in  the  difterentin- 
Testroents  might  vary  before  the  estate  was  transferred  to  her,  from  causes 
entirely  independent  of  tier  sets.  The  executor  might  use  the  moneys  col- 
lected on  thti  notes,  or  those  deposited  In  the  savings  bank,  to  pay  debts  or 
■charges  against  the  estate.  The  testatrix  must  be  assumed  to  have  known 
how  her  own  funds  were  invested,  but  not  necessarily  the  investment  of  her 
husband's  property;  but  tbe  dominant  consideration  with  us  is  that,  in  law, 
ahe  would  receive  the  personal  estate  of  her  husband  as  money,  and  there- 
fore those  proceeds  are  properly  descrit}ed  as  such.  But  we  think  there  Is 
not  SHlUcient  in  the  will  to  show  that  the  testatrix  intended  by  the  use  of  the 
word  "money"  to  pass  the  farm  devised  to  her  by  her  husband,  even  assum- 
ing tiie  word  "money"  could,  under  any  circumstances.  Iw  given  such  acoui- 
jirehensive  meaning.  The  only  authority  justifying  such  an  interpretation  is 
Estate  cff  Miller,  4}i  Cal.  165.  This  case  is  cited  in  the  opinion  delivered  in 
Smith  V.  Burch,  stipra,  but  the  court  of  appeals,  in  its  own  declaration  of 
the  rule  of  construction,  limits  money  to  personal  property. 

Tbe  judgment  appealed  from  should  be  modified  so  as  to  declare  that  the 
farm  of  the  testatrix  does  not  pass  to  the  husband's  nephews  and  nieces,  but 
descended  to  the  testatrix's  brother  and  heir  at  law.  the  defendant  Burnett. 
In  other  respects  tlie  judgment  siiouid  be  aairmed»  without  costs  of  this 
appeal  to  either  party.   All  concur. 
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Leohabd  ft  al.  «.  Losa  Islako  Citt. 
(Suprenu  Court,  Qtaural  Ttrntt  Second  Vepartmmt.  Jnly  98, 1803L) 

I.  Tnui  Vwrjixnatn—PmaaABt  or  Matbsialb— Povns  o»  OomnsnonBa. 

HoM  oarriages  ocws  withia  Laws  ISBO,  o.  SSa,  |  8,  authorlzlDir  tbe  flre  cnmmla- 
aitmera  of  Loag  blasd  City  to  parchaae  steam  flre  eaginea  and  "nose,  implementa, 
and  apparatus  of  any  and  aU  kinds  "  for  the  use  of  the  flre  department, 
a.  Sajik— Want  ov  Fokds. 

The  fact  that  no  fund  waa  provided  for  the  piqrment  of  tbe  price  of  nob  aitlolea 
oonld  not  afteot  tb»  right  of  toe  aeUer  to  reoovor  therofor. 

IL  SaU— AoOBPTAirOH. 

The  city  having  aooqtted  and  uaad  anoh  arttolea,  beoama  UaUe  tberefor  apon  a 
quantum  meruit,  there  being  no  limitation  on  the  power  of  tbe  oommlaakmen  to 
purchase  the  same. 

Section  4  of  Oie  act,  providing  that  tbe  ozpensea  of  the  flre  department  sbonld 
not  «Koeed  $1,400  In  any  one  jaw,  doea  not  apply  to  cxpensea  inaairad  In  punhaa- 
Ing  englnea  and  appsrstos. 

Appeal  from  special  term.  Kings  connty. 

Action  by  CliRrles  H.  Leonard  and  others  agiUnst  Long  Island  City.  From 
an  order  overrollng  a  demurrer  lo  the  complaint,  defendant  appeals.  Af- 
firmed. 

Argaed  before  Babnabb,  P.  J.,  and  Dtkhan,  J. 

fi.  B.  2fobl»,  for  appellant.    €f«o,  L.  OarlUUt  for  respondents. 

Dtkhan,  J.  This  Is  an  appeal  from  an  order,  and  an  Interloentory  Jndg- 
ment  entered  thereon,  overruling  a  demurrer  to  the  complaint  in  this  action. 
The  complaint  is  for  goods  sold  aud  delivered,  and  alleges  in  substance  that, 
under  and  in  pursuance  of  the  authority  of  chapter  2S2  of  the  Laws  of  1890. 
the  boai  d  of  fire  commissioners  of  Long  Island  City,  acting  in  behalf  of  that 
city  as  its  duly-authorized  agent,  and  with  power  to  bind  it,  purchased  and 
received  three  hose  carriages  and  other  merchandise,  for  which  the  board 
promised  to  pay  $2,107.25,  and  that  they  have  been  accepted  by  and  are  in  use 
by  said  board  and  the  defendant.  Tbe  defendant  demurred  to  the  complaint 
on  tbe  ground  that  It  did  not  state  facts  suflBclent  to  constitute  a  cause  of  ac- 
tion against  it.  The  demurrer  waa  overruled,  as  we  have  seen,  and  the  de- 
fendant has  appealed. 

The  property  described  in  the  complaint  was  purchased  by  the  board  of  fire 
commissiuners  of  Long  Island  City  under  the  provisions  of  chapter  232  of  the 
Laws  of  1890.  and  this  action  is  prosecuted  under  that  law.  By  section  S  of 
that  act  the  board  of  fire  commissioners  were  directed  to  "contract  for.  pur- 
chase, and  procure  at  least  three  steam  fire  engines  for  the  use  of  said  fire  de- 
partment, together  with  the  necessary  horses,  hose,  supplies,  tools,  implch 
nients,  and  apparatus  necessary  and  proper  to  be  used  in  extinguishing  fires,** 
and  they  were  thereby  "authorized  and  empowered  to  purchase  and  provide 
at  least  three  steam  flre  engines,  with  the  supplies,  horses,  tools,  hoee,  imple- 
ment, and  apparatus  of  any  and  all  kinds  for  use  of  said  department."  Tbe 
section  thus  clothes  the  board  of  commissioners  with  full  and  ample  power  to 
purchase  the  articles  described  in  the  complaint,  for  they  all  fall  easily  within 
the  term  "implements  and  apparatus**  for  use  of  said  department.  The  fact 
that  no  fund  is  provided  for  the  payment  of  the  articles  which  the  commi»' 
Blonera  were  authorized  to  purchase  is  not  material  to  the  cause  of  action. 
There  is.  moreover,  another  principle  which  imposes  liability  upon  tbis  de- 
fendant forthe  property  furnished.  The  tenth  allegation  of  tbe  compltint  Is, 
"that  all  of  said  merchandise  mentioned  above  and  so  purchased  and  reodved 
were  supplies,  tools,  implements,  and  apparatus  necessvy  and  proper  to  be 
used  in  extinguishing  fires,  and  tiave  been  accepted  by,  and  are  in  use  by,  said 
board  and  this  defendant,  as  plaintiffs  are  iufurmed  and  vtsriiy  believe."  Xbft 
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fictB  SO  chai^^  belog  admitted,  render  the  defendant  liable  upon  a  quantum 
meruit.  The  statute  contains  no  limitation  of  the  powen  of  the  board  to 
make  contracts  for  implements  and  apparatiu  for  the  use  of  the  fire  depart- 
ment. The  power  to  make  the  oontract  for  audi  articles  existed,  and  the 
city  lias  bad  the  benefit  of  the  articles  and  is  liable  for  their  value.  Kram- 
rath  City  of  Albany,  127  N.  T.  581.  28  N.  £.  Bep.  400.  It  does  not  seem 
reasonable  to  attribute  to  the  legislature  the  design  to  include  within  the  an- 
nual estimate  of  expenses  required  hy  section  4  of  the  act.  and  which  was  not 
to  exceed  91.400  in  any  one  year,  tlie  cost  of  the  engines  and  other  apparatus, 
because  the  purchase  price  would  exceed  that  sum.  and  it  could  not  be  included 
in  the  estimate  each  year,  for  it  would  not  be  incurred  after  the  first  year. 
We  think,  therefore,  that  section  refers  only  to  the  annual  estimate  for  tiift 
department  expenses.  Our  conclusion  Is  that  the  order  and  Judgment  aboold 
be  afllrmedt  with  costs. 


Vn.T.TAWtBTOOH  Si.T.  BAHK  V.  TOWH  Of  SOLOX, 
tSuprsme  Court,  General  Term,  Second  Department.  July  SSL  1808.) 

1.  SnFouTiON  roB  Tbial  bt  Jui>ob--Dibeotioh  qw  VaHDioT. 

A  BtlpolBtion  "by  both  parties  to  an  aotlon  that  it  shall  be  tried  before  a  Judge 
without  a  Jury,  and  be  disposed  of  at  the  coDClosioD  of  the  evideaoe  as  thoaeh  a 
Jury  was  present,  and  that  a  verdict  shall  he  directed  by  the  oonrt,  is  equivalent 
toaraq,a«flthybothpartleafioradtrBottonirfaTerdiot.aadoonatltDtes  an  admts- 
aSm  tiiat  only  qnesaons  of  law  are  Involved,  aad  that  thwe  are  no  ooatrovarted 
qnestious  of  fact 

9L  B.BVIKW  on  ApFBAij— MoTioH  ffOB  Kbw  Tbiax^ 

Ad  appeii  to  the  general  term  from  a  judgment  entered  on  a  verdlot,  where 
there  was  no  motion  for  a  new  trial  upon  the  minutest  Involvaa  qnaatioDs  of  law 
only. 

Il  Irtbrsst  Coupox— GoMPoims  Iittbbut. 

An  interest  coupon  detached  from  the  bond  to  which  It  was  originally  attached, 
and  of  the  form:  *H7,M.   The  town  •  •  •  will  pay  to  bearer  *  •  *  on  the 

[date,]  being  six  months*  interest  on  bond  No.  ^.^—bearsintereetfiixnnthetime 

it  is  payable;  anch  oonpou  partaking  largely  of  the  charaoter  of  oommeroial  paper, 
teha^a^nmiM  to  pay  ata  speoifled  time,  and  therefore  negotiable  and  translet^ 

Appeal  from  dreult  court.  Kings  oonnty. 

Action  by  the  WUIiamsburgh  Ijavings  Bank  against  the  town  (tf  Solon. 
From  a  jndgment  entered  after  trial,  under  astipulation,  before  a  Judge  witb> 
out  a  Jury,  who  directed  a  verdict  for  plHintifl.  defendant  appeals.  Afilrmed. 

A^uad  before  Babnaio),  F.     and  Dtkman  and  Gulubh,  JJ. 

Souion  <b  Champlint  (lioufe  MarahaU,  of  counsel,)  for  appellant.  Jfd- 
vnrd  B.  Thomas  and  Howard  D,  UTtuion,  tor  respondent. 

Dtkmah  J.  This  Is  an  aotlon  based  upon  cotaln  coupons  detached  from 
bonds  of  the  town  of  Solon,  made  and  issned  in  obedience  to  the  provisiona 
of  chapter  907  of  the  Lawa  of  186tt.  The  bonds  were  executed  in  aid  of  the 
Utlca,  Chenango  A  Cortland  Ballroad  Company,  and  delivered  to  that  corpo- 
ratton  In  exchange  for  its  stock.  Tliey  were  dated  September  1, 1870;  and 
the  plaintiff  became  the  owner  of  several  of  tbem,  amounting  in  value  to 
•16,000,  in  the  year  1876.  When  the  cause  oame  on  at  the  circuit,  the  coun- 
sel for  Uie  partiee  stipulated  that  the  trial  should  be  bad  before  the  judge 
witlioat  ajnry,  and  be  disposed  of  at  the  conclusion  of  the  evidence  as  though 
a  jury  was  present,  and  that  a  verdict  should  be  directed  by  the  court.  That 
stipulation  was  ecinivalent  to  a  request  by  both  parties  for  a  direction  of  a 
Twdlct.  and,  under  wdl-aettled  prlnoipIeB.  constituted  and  amounted  to  an 
admission  that  only  questions  of  law  were  Involved,  and  that  tliere  were  no 
disputed  or  oontroverted  questions  of  fact  in  the  case.  At  the  close  of  the 
trial  the  court  directed  a  verdict  in  favor  of  the  {daintlft  for  0ii,9&)  for  tlie 
^ntipal  or  £ua  of  the  coupons,  and  #4,244.52  for  Inteceat  thereon,  making. 
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•the  totnl  amount  of  the  verdict  $13,204.62.  From  the  Judgment  entered 
upon  that  verdict  the  defendant  appraled  to  the  genenil  term,  but  there  was 
DO  motion  for  a  new  trial  upon  the  minutee  of  tbe  court,  no  order  denying 
fluch  motion,  and  no  appeal  from  any  such  order.  It  is  thus  rendered  plain 
that  this  appeal  involves  the  examination  of  questions  of  law  only.  Tbe  in- 
terest upon  all  the  bonds  was  paid  from  tbe  time  of  their  issuance  until  the 
year  1877,  and  in  June,  1881,  an  action  in  equity  was  commenced  by  the  town 
■«f  Solon  against  tbe  Williamsbui^b  Savings  Bank  to  procure  the  nulliflca> 
tion  and  cancellation  and  surrender  of  the  bonds  held  by  it.  That  aotion  pro* 
ceeded  upon  substantially  the  same  grounds  as  the  defense  to  this,  and  it  was 
tried  at  the  special  term  and  decided  in  favor  of  the  plaintiff.  From  the 
judgment  entered  upon  that  decision  in  February.  1883,  the  defendant  ap- 
{>ealed  to  the  general  term  in  the  fourth  department,  and  the  judgment  was 
reversed,  and  a  new  trial  was  granted.  The  order  for  that  new  trial  was 
entered  in  January,  1885.  In  tbe  able  and  exhaustive  opinion  of  tbe  court 
upon  that  appeal,  prepared  by  Judge  Follett.  all  the  questions  were  fully 
«xamined,  and  decided  adversely  to  the  contention  of  the  town.  Town  of 
Solon  v.  yruUomahuxgh  Sav.  Bankt  85  Hun,  I.  Then  the  cause  was  rrtrled. 
and  decided  In  favor  <^  tbe  bank,  and  from  that  Judgment  tbe  town  appealed 
to  the  general  term,  where  the  judgment  waa  affirmed  upon  tbe  opinion  of 
Judge  Follett,  delivered  on  tbe  former  appeal.  47  Hun,  632.  Tbe  town 
■appnUed  to  the  court  of  appeals,  where  the  judgment  was  affirmed.  114  K.  T. 
122, 21 TS.  E.  Hep.  168.  There,  again,  the  questions  were  fully  examined,  and 
decided  in  favor  of  the  bank,  and  tbe  opinion  of  the  court,  pr^ared 
Judge  IIba2»:.st,  leaves  nothing  requiring  farther  oonsideration.  and  the  two 
f^iidons  referred  to  are  decisiTe  of  this  appeal.  A  new  examination  could 
-only  proceed  upon  the  same  lines  and  over  the  same  ground,  and  is  therefore 
unnecessary.  The  force  and  effect  of  those  opinions  will  not  be  augmented 
by  the  contolbution  of  our  approval,  but  tbey  have  our  ooncurrenc^  and  w* 
■consider  them  conclusive. 

Tbe  point  respecting  the  Interest  upon  the  conpons  was  not— and  could  not 
be — examined  in  the  fwmer  cases,  and  therefore  requires  our  determination. 
The  question  is  1^  no  means  free  from  embarrassment.  Tbe  conpons  are  alike 
except  In  their  time  of  payment,  and  tliis  Is  their  form:  "•IT.oO.  The  town 
of  Solon  will  pay  to  bearer,  at  tbe  National  Vaik  limxik  of  New  York,  seven- 
teen 50/100  dollars,  on  tbe  flrst  day  of  September,  1889,  being  six  months 

interest  on  bond  Na  It  appears,  therefore,  distinctly,  uponthefaoe 

of  tbe  instruments,  that  they  an  for  tlie  payment  of  intereet,  and  it  to  now 
settled  law  in  this  state  that  compound  interest  can  only  be  recovered  upon, 
some  new  and  indq>endettt  agreement  tor  ito  payment.  Tounff  v.  aiU,  67 
N.  Y.  162.  At  tbe  same  time,  it  to  to  be  conceded  that  these  instruments 
partake  largely  of  tbe  character  ci  oommeroial  paper.  They  ate  promises  to 
pay  money,  at  a  specifled  time  and  place,  to  tbe  bearer,  and  are  tbmftora  ue- 
guttoble  and  transferable  by  delivery.  Such  instruments  have  been  held  to 
he  promissory  notes,  although  detached  from  tlie  bonds  to  which  th^  refer. 
Svartton  T.  Banht  66  N.  Y.  18.  We  have  concluded,  tfaeivfore,  to  affirm 
the  judgment  upon  thto  point,  also,  and  o^ow  the  queeUon  to  be  presented  to 
•tbe  court  of  appieals  for  determination  with  tbe  others. 

The  Judgment  should  he  affirmed,  with  corts.   All  concur. 


Gboss  0.  Pehmsyltania,  p.  a  B.  B.  Co. 
(Supreme  Court,  Oeneml  Tarm,  Second  Department.  July  89, 180&) 
fii.nsvAcno!T  OF  JuDoxBitT— Joint  Tobt  Fiisoss. 

Plaintiff,  an  eoKioeer  on  the  C  R.  R.,  was  injared  by  a  ooUliioa  thereon  with  aa 
engine  of  detenaant,  the  F.  R.  Co.,  which  tbe  C  R.  Co.  allowed  to  enter  on  Ita 
tracks  to  obtain  water.  Plaintiff  recovered  Jndgment  against  defendant  on  the 
gronnd  of  ne^igenoe  of  its  engineer  in  falling  to  flag  his  eagina  Sabsaftuantlx 


DigitizGd  by  Google 


Snp-Ct] 


GBOeB  ff.  PINNSTLTAHIA,  P.  A  B.  B.  00. 


29* 


I^ahitiff  sIbo  reeorered  against  tbe  C.  Co.,  on  t1i«  ground  of  Its  negliRenoe  In  pen- 
mittlDg  the  engine  of  the  other  road  oa  ita  tracks.  The  C  Co.  Bettled  with  plain- 
tifl,  taking  from  him  a  releaae,  and  also  an  assignment  of  the  Judgment  agaiost- 
dafendant  Htid,  that  defdndaut'a  motion  to  cancel  the  judgment  against  itself 
aboold  be  granted,  as  pMntlft'e  cauae  of  action  was  a  joint  tort,  and  a  satisfaction 
hr  one  tort  feasor  waa  a  dlioharge  of  plalntilTa  claim  against  the  other;  and  oni 
Rich  an  arpUcation  the  llatdlitiaa  of  w>  two  oompanlea,  as  between  thrauelvea, 
oonld  not  he  determined. 

Appeal  from  special  tenn,  Orange  county. 

Action  by  Charles  H.  Gross  against  the  Pennsylvania,  Fougfakeepsle  & 
Boston  Railroad  Compaoj.  From  an  order  denying  defendant's  motion  to- 
cancel  the  judgment  entered  againat  It,  defendant  appeals.  Bevereed. 

For  former  report,  see  16  N.  Y.  Supp.  616. 

ArguHl  before  DnuuK  and  Citllbn,  JJ. 

Onene  A  Btddi,  for  aiqtellant.   Jf.  A.  Fwaiert  for  nspcmdent. 

CtrLl.EN.  J.  This  is  an  appeal  from  an  order  denying  defendant's  mo- 
tion to  cancel  tbe  judgment  entered  in  this  action.  The  plaintiff,  an  engi- 
neer on  the  Central  New  England,  etc..  Railroad,  was  injured  by  a  col- 
lision occuring  on  its  road  with  an  engine  of  tbe  defendant  company,  which 
Uie  firsl^named  company  had  allowed  to  enter  upon  its  trncks  to  obtain- 
water.  The  recovery  In  this  action  was  based  upon  tbe  negligence  of  the  de- 
fendant's engineer  in  failing  to  "flag"  bis  engine.  Subsequently  tbe  plaintiff 
brought  an  action  against  his  employer,  the  New  England,  etc..  Company, 
and  recovered  on  the  claim  that  Uiat  company  was  negligent  in  permitting 
the  engine  of  the  other  road  to  run  upon  ita  tradis  at  the  particular  time. 
The  New  England,  etc..  Company  settled  with  the  plaintiff,  and  took  from 
him  a  release,  and  also  an  assignment  of  the  judgment  against  the  defend- 
ant. We  think  tiie  motion  should  lutve  been  granted.  Though  the  negli- 
gence of  the  two  companies  consisted  of  wholly  distinct  acts,  still  the  injury 
and  tort  which  constituted  the  platntifT's  cause  of  action  was  single.  He- 
could  not  have  recovered  part  of  his  damages  from  one  company,  and  part 
from  the  other,  because  the  whole  injury  proceeded  from  tbe  combined  negli- 
gence of  both,  not  part  from  the  negligence  of  each*  It  was  therefore  a  clear  case* 
of  a  joint  tort,  and  a  satisfaction  by  one  tort  feasor  discharged  the  plaintiff's 
claim  against  the  other.  Wooda  v.  PangUim,  75  N.  T.  495;  Wtbater  v. 
BaUroad  Co.,  88  N.  T.  260;  Barrett  v.  Railroad  Co,,  45  N.  T.  628. 

It  ia  claimed  by  the  assignee  of  the  judgment  that,  as  between  it  and  the- 
defendant,  it  was  the  negligence  of  the  latter  that  caused  the  injury,  for  the 
eonditioQ  of  the  permit  "to  flag"  the  engine  waa  notoomplied  with;  and  that 
hence  it  is  not  precluded  from  recovering  Indemnity  or  contribution  from  it»- 
co-tOTt  feasor.  This  may  well  be,  but  has  no  effect  on  this  application.  On 
this  motion  the  Centrul  New  England,  etc.,  Company  has  but  the  same  rights- 
as  its  assignor,  the  plaintiff.  As  the  plaintiff  could  not  collect  anything  from 
the  defendant  after  satisfaction  by  the  other  company,  his  assigns  cannot. 
It  la  not  possible  upon  this  application  to  determine  tbe  liabilities  uf  the  two- 
companies  between  themselves.  It  may  be  that  tbe  defendant,  by  accepting 
the  permission,  impliedly  covenanted  to  use  the  privilege  properly  and  with 
care,  and  must  indemnify  the  New  England  Company  for  any  loss  resulting 
from  default  in  these  res}>ectB.  But  to  enforce  such  liability  an  action  must 
be  brought.  The  defendant  Is  entitled  to  a  trial  of  that  issue.  The  issue 
was  not  and  could  not  liave  been  determined  in  either  of  the  actions  brought 
by  tbe  plaintiff  against  the  two  companies.  The  order  appealed  from  should, 
be  reversed,  with  $10  costa  and  disbursements,  and  tbe  nif^ou  granted«  with* 
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80FBB  0t  ol.  V.  Bbowh  «e  ah 
{Supreme  OcwU  Oeneral  Term;  Seoond  Department.  SvHj  K,  ISBL} 

WnxB--Goir«TBOonoH  o*  LnoTATiox— "Xmvi." 

A  will  divided  testator's  real  estate  lato  fonr  parts,  and  nve  each  part,  respoct- 
Irely,  to  one  of  four  dangbters  for  her  life,  and  at  ber  deatn  to  her  lawful  Issue, " 
and,  "fur  wont  or  in  default  of  suoh  issue,  "then  to  all  testator's  grandchildren 
then  living.  To  a  fifth  daughter,  who  was  axoluded  frooa  any  share  io  the  realty, 
there  wui>  a  bequest  of  a  small  sum  of  monOT,  In  which  she  was  described,  not  as  ■ 
duugbter,  but  as  "L..  the  wife  of  S. "  Held,  that  by  the  word  "issue  "  testator  meant 
"descendants,"  not  "children,  "only;  his  intention  b^ng  to  give  the  share  of  hia 
realtj  whlob  was  apportioned  to  each  daoffhter  for  bar  U»  to  bar  oflspring,  int- 
mediate  or  remote,  and  not  to  the  descendants  of  the  daughter  exoloded. 

Appeal  from  circuit  court,  Kings  coanfy. 

Action  by  Thomas  Poole  Soper  and  George  Washington  Sc^r  ag^nst  Peter 
G.  Bruning,  and  George  W.  Brown,  as  trustee  under  the  will  of  M.  Loalsa 
Brown,  deceased.  From  a  judgment  for  defendante  entered  npoa  ft  trial  at 
circuit,  a  Jury  being  waved,  plaintifb  appeal.  Affirmed. 

Argued  before  Barha^,  P.  J.»  and  Dtkhan,  J. 

Holmea  dt  Adam*,  {ffeorge  H.  Adamt,  of  coansel,)  for  appellants.  Jotiah 
2*.  Marean  and  Qeorge  K.  Brown,  for  lespondento. 

Dtemam  J.  This  Is  an  appeni  from  a  Judgment  In  favor  of  the  defendants, 
entered  upon  a  decision  of  the  court.  The  action  was  brought  to  recover  a 
lot  of  land  In  the  city  of  Brooklyn  which  was  originally  a  part  of  a  farm  be- 
longing to  Thomas  Pool,  who  died  in  1831.  seised  and  possessed  of  the  prem- 
ises, leaving  a  last  will  and  testament,  which  has  been  duly  proved  and  ad- 
mitted to  probate,  by  which  ho  devised  the  farm,  including  the  proper^  in 
question,  to  his  executors,  in  trust  to  permit  hU  daughter  Eliza  to  occupy  the 
same  for  and  during  her  natural  life  in  their  discretion,  or  tu  rent  the  same 
during  the  same  period,  and  take  and  receive  the  rents  and  profits  accruing 
from  the  same,  and  therewith  malie  all  necessary  repairs,  and  pay  all  taxes 
and  other  necessary  charges  and  expenses  In  and  about  the  same,  and,  after 
deducting  such  payments,  to  annually  pay  over  the  residue  of  the  rents  and 
profits  to  Eliza  for  and  during  her  natural  life,  to  her  sole  and  separate  nse 
and  benetit.  Then  follows  the  clause  which  produces  the  contention  In  this 
suit,  in  these  words:  "And,  upon  the  death  of  my  said  daughter  Eliza,  my 
further  will  is  that  the  aforesaid  two  dwelling  bouses  and  piece  or  paro^ 
of  land  and  meadows,  and  piece  or  parcel  of  land  and  woodland  almve  de* 
flcribed,  and  in  this  clause  of  roy  will  devised  for  the  use  and  benefit  of  my 
said  daughter  Eliza,  with  the  Hppurtenances  thereunto  belonging,  shall  goin 
fee  simpk'.  as  tenants  in  common,  to  the  lawful  issue  of  my  said  daughter 
Eliza,  if  mure  than  one,  share  and  share  alike;  and  for  want  or  In  default  of 
such  issue,  then  to  all  my  grandchildren  who  may  then  be  living,  as  tenants 
in  common,  his,  her,  or  their  heirs  or  assigns,  forever.**  Substituting  the 
names  of  the  otlier  three  daughters  respectively,  and  the  descriptions  of  the 
other  parcels  of  real  property,  there  are  three  other  devises  In  the  same  lan- 
guage. The  residuary  clause  of  the  will  provides  for  the  conversion  of  all 
the  personal  property  into  money,  and  for  the  collection  of  all  debts,  so  as  to 
make  one  total  sum;  and  after  the  payment  of  debts,  legacies^  etc.,  the  resi- 
due is  bequeathed  to  the  executors  In  trust  to  invest,  and  pay  and  apply  the 
income  annually  to  Mary,  Eliza,  Margaret,  and  Sarah  in  equal  shares  during 
their  joint  lives,  and  to  tbe  survivors  and  survivor  of  them ;  "and,  after  the 
decease  of  such  survivor,  my  will  is  that  the  said  moneys  so  invested  or 
placed  out  at  interest  as  aforesaid  shall  go  to  and  be  equally  divided  between 
all  my  grandchildren  then  living.**  Thomas  Poole,  the  testator,  left  him  sur- 
viving four  daughters,  to  whom  he  gave  life  estates,  and  at  his  death  Eliza 
had  two  children  living,  both  of  wlium  died  during  her  lifetime  leaving 
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children,  and  Eliza  died  In  1882.  The  plaiotliZs  in  this  action  are  the  clilld- 
ren  of  Letitia  Soper,  wife  of  Enoch  Soper,  who  whs  a  daughter  of  the  testa- 
tor, to  whom  be  gave  a  legacy  of  825.  and  consequently  the  plaintilts  are  two 
of  the  six  grandchildren  of  the  testntor  who  were  living  at  the  death  of  his 
danghter  Eliza.  The  defendants  derived  their  title  from  the  grandchildren 
of  £liza,  and  their  contention  is  that  the  descendants  of  Eliza  succeeded  to 
the  title  under  the  word  "Issue,"  while  the  plaintiffs  ulaim  that  by  the  word 
"issae"  the  testator  meant  "children."  The  determination  of  the  appeal, 
therefore,  depends  upon  the  ascertainment  of  the  intention  of  the  testator  in 
the  Qse  of  the  word  "issue"  where  it  is  employed  in  this  will.  It  is  a  flex- 
ible word,  whose  signiflcatlon  is  sufficiently  broad  tu  include  remote  off- 
spring. It  denotes  "descendants"  much  more  naturally  than  tlie  word  "child- 
ren," and,  if  the  testator  had  Intended  to  give  the  property  to  the  immediate 
tssue  of  bis  daagbter,  he  would  have  used  the  term  "chlUren"  to  manifest 
th^  design. 

One  fuit  remains  yet  unnoticed.  The  second  item  of  the  will  of  Thomas 
Foole  is  this:  "I  give  and  bequeath  unto  Letitia  Soper.  the  wife  of  Enoch 
Soper.  of  Willlamsburgh,  in  the  town  of  Bushwick,  in  the  said  county  of 
Kingfl.  the  sum  of  twenty-five  dollars  as  a  small  memento  of  my  esteem." 
i.etitia  Soper  was  a  daughter  of  the  testator,  as  the  parties  admit,  but  the 
disclosure  of  the  fact  was  studiously  avoided  by  him  in  this  bequest.  The 
third  clause  commences  thus:  "I  give  and  bequeath  unto  my  two  daugh- 
ters, Margaret  and  Sarah,  all  my  household  and  kitchen  furniture."  The 
marked  contrast  between  the  two  bequests  shows  a  careful  and  considerate 
use  of  words.  Then  by  the  next  four  items  of  bis  will  the  testator  divided 
bis  real  property  into  four  parts,  and  gave  a  life  estate  In  each  fourth  to  each 
of  his  four  daughters,  Mary,  Eliza,  Margaret,  and  Sarah,  and  the  fee  to  their 
lawful  issue.  Thus  the  testator  excluded  hisdaughter  Letitia  from  any  share 
of  his  real  property,  and  divided  it  between  his  four  daughters  for  their  use 
and  enjoyment  during  their  respective  lives,  with  a  limitation  over  in  favor  of 
tbeir  isaoe;  and  it  is  a  natural  conclusion  that  he  intended  to  give  the  share 
Apportioned  to  each  daughter  for  life  to  tbeir  ofCspringi  immediate  or  remote, 
and  not  to  the  descendants  of  the  child  excluded.  We  conclude,  after  a  care- 
ful examination  and  consideration  of  the  case,  that  the  testator  designed 
that  the  real  property  which  he  left  in  trust  for  each  of  his  four  daughters 
sbonld  at  their  deaths  respectively  go  to  their  descendants.  We  have  not  ex- 
amined the  question  in  the  light  of  authority,  because  its  solution  depends  so 
much  upon  the  intention  of  the  testator  in  the  use  of  the  word  that  we  can 
derive  but  little  aid  from  adjudicated  cases.  The  judgment  should  be  af- 
Armed,  wltb  costs. 


Paibchild  v.  MoMahoh. 

C9upmn«  Court,  Oeneral  Term,  Second  Department.  July  89,  1899.) 

VSSDOB  AND  PUBOBAaBB — ^FaLSB    SXi-TBUBBT  OW  GO^TSISBBATIOn — FOBBOLOSUBB  OV 

Fdbchask-Uonet  Mortoaob, 

Where  the  porohaaer  of  property  for  97,000  reaerves  the  right  to  Dame  the  ooo- 
sideratioD  thereof  Id  the  conveyance  to  herMlf,  and  accordingly  states  such  con- 
■IderatlOD  thereia  to  have  been  $12,000,  and  a  few  weeks  afterwards,  through  ber 
BgeDte,  in  selling  the  property,  falsely  exaggerates  the  oonaideratlon  paid  by  her, 
such  exaggeration  is  a  good  defense  to  an  action  to  foreclose  a  mortgage  taken  by 
her  on  the  property  so  sold,  for  part  of  the  purchase  price,  and,  where  the  amount 
ct  the  exaggeration  exceeds  the  debt  seoared,  the  mortgage  is  thereby  discbarged. 

Appeal  from  special  term.  Kings  county. 

Action  by  Clara  Fairohild  against  Lucy  Ann  McMabon  to  f oreclote  a  morfc- 
^age  given  by  defendai^  to  secure  a  dlflerenoe  In  plaintlfl's  favor  on  the  az- 
«baoge  of  oertain  premises.  The  defeuae  was  a  fraudulent  representation  by 
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plHintiff  and  lier  Agents  as  to  the  valne  of  her  property  taken  bj defendant  la 
exchange.  From  a  judgment  for  defendant,  plaintiff  appeals.  AJfflrmed. 
The  opinion  of  Mr.  Jnetioe  Gctlleh  at  special  term  was  aa  ftiUows' 
"loinnot  resist  the  conclusion  that.  In  the  exchange  of  properties  on 
whicl)  the  mortgage  In  suit  proceeded,  the  defendant  was  Imposed  upon.  A 
mere  statement  of  value,  though  stated  as  fact  and  made  fraudulently,  does- 
not  give  a  right  of  action.  ElUa  v.  Andretoa,  56  N.  Y.  83.  But  a  state- 
ment of  the  price  paid  by  the  vendor,  as  well  as  statements  of  other  facta  af- 
fecting the  value.  If  false  and  fraudulent,  will  give  a  right  of  action.  Here» 
If  the  facta  be  as  testified  to  by  defendant's  husband,  there  was  a  direct,  posi- 
tive statement  of  the  price  paid  by  the  vendor,  and  her  purchase  was  but  a 
few  weeks  prior  to  the  sale  to  the  defendant.  The  price  paid  at  so  recent  a 
purchase  might  well  affect  the  defendant's  judgment  as  to  value.  But  arti- 
fice wiis  used  to  aid  this  result.  In  the  deed  to  the  representative  of  the  real 
owner  and  vendor-  to  defendant,  the  considerattoD  was  stated  as  S12,000» 
though  but  $7,000  was  the  true  price,  and  the  right  to  dictate  the  considera- 
tion to  be  expressed  in  the  deed  was  expressly  reserved  to  the  vendee  in  the 
contract  of  purchase.  This  could  have  been  done  with  but  one  object. — to 
mislead  subsequent  purchnsers  as  to  the  true  price.  As  to  the  question  of 
fact,  I  Qnd  that  in  favor  of  the  defendant.  Wtiile  defendant's  case  rests  on 
the  testimony  of  her  husband  alone,  and  that  is  contradicted  by  the  agent, 
lienner,  Benner  is  in  conliict  with  several  other  witnesses,  and,  aa  already 
stated,  the  insertion  of  the  exaggerated  consideration  in  the  deed  conflrm? 
the  statement  of  McMalion.  The  vendor  was  liable  for  the  fraud  of  her 
agent.  JTrumm  v.  Beach,  96  N.  Y.  398.  I  find  also  that  the  value  of  the  prop- 
erty did  not  exceed  from  87,000  to  $8,000.  and  tlie  defendant,  relying  upon 
tlie  statement  of  the  agent,  believed  it  to  be  at  least  S12,000,  and  that 
hence  she  was  damaged  in  a  greater  snm  than  that  represented  by  the  mort- 
gage in  suit.  Judgment  for  defendant,  with  costs." 
Argued  before  Babnard,  P,  J.,  and  Dtkman,  J. 

Merrill  cfi  Rogers,  {Q90.  C.  Holt  and  Paysun  SferriUt  of  counsel,)  for  ap- 
pellant.  MeMahon  (ft  Handlq/,  (IT.  J>.  Veeder,  of  ooaosel.)  tor  mpondent. 

Dtkhan,  J.  The  judgment  in  this  action  should  be  atBrmed  on  the 
opinion  of  the  trial  judge  at  the  special  term,  with  costs. 


ITES  v.  Kanqeb  et  aL 
(Supreme  CmtrU  Oejieral  Term,  Second  Department  Joly  29, 1S99.) 

Spscial  Jitrt— Whbn  DcNniD— EvniBitOK. 

PlslDtiff  In  ejectmeot  alaimed  as  heir  at  law,  aod  defendant  olaimed  under  a  wlU 
of  pl^ntllTs  ancestor,  wbloh  plaintlit  attacked  as  havine  been  obtained  by  fraud' 
and  undue  influence.  There  nad  been  a  similar  action  Mtwcen  other  parties.  In 
whlclt  the  jury  failed  to  agree.  The  case  was  of  no  public  importance,  had  excited 
DO  public  interest,  there  was  no  fear  of  any  inability  to  obtain  an  tmparUal  jury, 
and  no  claim  of  unfairness  on  the  former  mal  was  made.  HMt  that  plaiatlira 
motion  for  a  special  jury  was  improperly  granted. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Margaret  S.  Ivea  against  Oustave  Banger  and  others.  From  an 
order  for  a  special  jury,  defendants  appeal.  Beversed. 

Argued  before  Barnard,  F.  J.,  and  Dykmah  and  Cullen,  JJ. 

Charlea  F.  MacLean,  for  appellants.  Bmvut  (ft  Hobinwn^  {Caltin  Fro$t, 
of  counsel,)  for  respondent. 

Bteuan,  J.  This  Is  an  appeal  from  an  order  made  at  the  special  term  for 
a  special  jury  for  the  trial  of  tills  action,  and  the  justification  of  the  order  re- 
quires us  to  determine  from  the  papers  presented  that  a  fair  and  impartial 
trial  cannot  be  had  without  such  a  jury,  and  that  the  importance  and  Intri- 
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acj  of  the  cue  requlie  It.  The,  action  is  ejectment  tor  the  recovery  of  two 
pAreelfl  of  real  propOTty  In  the  town  of  Oreenbargb,  and  the  plaintiff  Is  a 
gnnddaughter  of  Francis  W.  Laaak,  wtio  died  seised  and  poesessed  of  the 
premises.  The  plaintiff  claims  to  recover  \>s  descent  as  one  of  the  heirs  of 
Lasak,  and  piooeeds  upon  the  theory  of  his  intestai^.  The  defendants,  on 
the  contrary,  claim  thai  Lasak  left  a  last  will  and  testament,  which  disposed 
of  this  property  to  the  exclusion  of  the  plaintiff.  There  lias  been  a  trial  of 
another  action  of  ejectment,  brought  by  a  daugliter  ot  Lasak,  which  proceeded 
upon  the  same  lines  with  this,  and  the  jnry  failed  to  agree  upon  a  verdict. 
The  case  is  no  more  important  than  any  other  action  involving  tlie  testamen- 
tary disposition  of  property.  In  such  actions  the  capiicity  of  the  testator, 
and  his  subjection  to  undue  influences,  are  brought  in  question,  to  be  deter- 
mined by  the  jury,  and  that  is  the  only  method  we  liave  for  the  decision  of 
those  questions.  It  is  to  be  noted  here  that  only  private  Interests  are  in- 
volved, and  the  case  asstKoes  no  public  importance.  Tlie  case  lias  excited  no 
public  interest,  there  is  no  fear  manifested  of  any  inability  to  obtain  a  fair 
and  impartial  jury,  and  no  claim  of  any  unfairness  or  partiality  upon  the 
former  trial.  It  may  be  mentioned  that  we  have  now  in  Westchester  county 
a  commissioner  of  jurors  under  a  new  law  of  the  last  legislative  session,  and 
anew  method  of  iu.ikinf{  and  revising  the  jury  list,  whicli  is  an  improve- 
ment upon  the  former  system.  The  beaten  way  of  judicial  procedure  is  pnh 
vided  for  the  administration  of  justice,  and  experience  demonstrates  the 
propriety  of  continuance  therein.  Extraordinary  and  unusual  proceedings 
involve  the  employment  of  new  machinery  and  new  methods,  and  thus 
raise  and  present  new  questions,  and  continue  litigation.  Moreover,  the 
teaching  of  experience  is  in  favor  of  the  jury  summoned  in  Uie  ordinary  man- 
ner. The  most  Important  questions,  involving  life,  liberty,  and  property,  are 
constantly  aubmitted  to  the  ordinary  jury,  with  satisfactory  results,  and  it 
requires  an  extraordioaiycase  to  justify  the  Issuance  of  an  order  for  a  special 
jury.  If  it  is  to  be  assumed  that  a  special  jury  is  to  be  composed  of  extraor- 
dinary memlwrs,  it  is  quite  doubtful  whether  such  men  will  be  as  likely  to 
Bgree  and  produce  results  as  satisfactory  as  the  jury  of  conservative  men, 
such  as  are  ordinarily  found  upon  juries.  AVe  Qnd  nothing  in  the  circum- 
ataoces  of  this  case  which  requires  a  departure  from  the  ordinary  mode  of 
procedure,  and  we  think  the  order  should  be  reversed,  with  SIO  costs  and  dis- 
bmsements.  aud  the  motion  dented,  with  910  costs.   All  concur. 


JOUBOBMSBH  «.  FUAIXBL  tt  ol. 
(Suprsme  Court,  OenertU  Trnm,  Second  Department.  July  S8,  UN.) 

1.  Lasaa— MsvoKAKtnm  AeaiswraT— Posssssios. 

April  Sd  plaintiff  agreed  to  lease  defendanta  tbe  top  floor  of  a  certain  bnOdinff 
for  five  yeuB.  A  memoraoduin  of  the  agreement  was  signed,  by  whiob  a  formal 
lease  waa  to  be  executed  and  delivered  before  May  1st,  bat  this  waa  never  done. 
Tho  top  floor  Intended  was  not  In  existence  April  8£  but  was  to  be  made  hy  raising 
the  baud  in  gs.  and  waa  to  be  finished  about  Hay  15th.  In  fact,  It  was  not  ready  for 
oocupsncj  till  abont  Jane  IsL  In  the  interral  between  May  l8t.andtheoompletion 
of  tne  preinlaea,  defeodaots'  macbinerr  waa  atorad  in  the  tiien  top  flow  of  the 
bvUding.  Defradanta  weio  nearlr  all  of  June  in  fitting  their  maiAineiT,  having 
taken  poaaeaaion  June  Sd.  Held,  that  defendants  were  liable  fOr  rent  nvm  Mar 
let,  there  being  soflloient  evidence  to  support  a  finding  that  the  lease  was  to  oom- 
■Mooe  at  that  time. 

1  I^ASx  OT  Town— Loss  bt  TausmaaioK. 

A  toaae  of  pranlaea  which  incudes  the  fomisUng  by  the  lessor  ot  "four  borae 
power  nUleyteoe'*nieana  four  horse  power  at  the  leaaee'a  puller  t  snoh  lesaee  not 
Ming  tautrgoaUa  with  the  loas  of  power  Id  transmtiriou  from  the  leasor'a  puller- 
Appeal  from  judgment  on  report  of  referee. 

Action  by  Christian  Jourgensen  against  Benjamin  D.  Fraitel  and  others. 
Tmm  a  judgment  for  plaintiff,  defendants  appeal.  Bevened. 
v.20H.Y.8.no.l— 8 
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Aisued  before  Barnard,  P.  J.,  and  Otrixxv,  J. 

BUtiTt  Sudd  A  8tmi8f  for  appellants.  Semum  Freenk,  for  rcttpODdent. 

Barkabd,  p.  J.  On  the  8d  of  April,  1884,  the  plalntUT  agreed  to  lease  to 
the  defendants  the  top  floor  In  Noe.  96  and  98  Maiden  Lane,  New  Toi^  A 
memorandum  of  the  i^reement  was  signed,  and  a  ftmnal  lease  was  to  be  axe- 
cuted,  which  was  never  done.  The  tease  was  to  be  for  fire  years.  The  prem- 
ises called  the  "top  floor"  were  not  in  existence  when  the  memorandum  was 
signed,  but  were  to  be  made  by  raising  the  buildings  on  the  lots.  The  lease 
was  to  be  delivered  before  May  1, 1884,  and  the  work  was  to  be  finished  on  or 
about  May  15.  1884.  The  rent  waa  to  be  91,200  per  year,  payable  monthly, 
and  the  leasing  included  the  furnishing  "four  horse  power  pulley  fitce. "  The 
premises  were  not  completed  until  early  in  June,  1^.  lii  the  interTal  be- 
tween the  Ist  of  May,  1884,  and  the  completion  ot  the  premises,  the  defend- 
ants' mRChinery  was  stored  in  the  then  top  floor  of  the  buildings,  or  one  of 
them.  When  the  power  was  tested  by  actual  experience,  It  was  found  insof- 
flident  to  run  the  maobinery;  and  the  parties  differed  as  to  the  fact  of  four 
horse  power  pulley  face  being  given.  The  defendants,  at  all  events,  required 
more  power,  and  promised  to  pay  for  all  furnished  over  four  horse  power  in 
addition  to  the  rent^  The  defendants  were  nearly  or  quite  all  of  June  in  fit- 
ting their  machinery,  and  have  paid  the  rent  after  the  let  of  July.  1884.  reg- 
ularly. The  plaintiff  seeks  to  recover  rent  for  the  months  of  May  and  June, 
1884,  and  also  for  additional  power  furnished  under  the  agreement.  As 
to  the  month  of  June,  1890,  there  can  be  no  question  of  the  right  of  the  plain- 
tiff  to  the  rent.  The  premises  were  ready  for  occupancy  on  or  about  the  1st 
of  June,  1884,  and  on  the  2d  the  defendants  took  possession.  The  defendants 
tesiAty  that  plaintiff  agreed  to  charge  no  rent  until  the  defendants  could  get 
into  the  premises  and  work.  The  plaintiff  denies  this  emphatically:  "I 
never  in  any  of  these  conversations  released  ibem  from  the  payment  of  the 
two  months*  rent."  The  memorandum  necessarily  implies  that  the  lease  was 
to  commence  May  1,  1884.  for  it  calls  for  the  delivery  of  the  formal  lease  be- 
fore that  time.  The  formal  lease  proposed  also  stated  such  to  be  the  con- 
tract. Upon  one  of  the  lenses  the  defendant  made  his  objection  to^the  terms 
of  the  lease  In  some  respects,  but  no  suggestion  was  made  that  the  lease  waa 
not  to  commence  May  1,  1884,  and  that  the  rent  was  to  be  monthly  from  that 
time.  The  memorandum  gave  the  plaintiff  until  on  or  about  the  15th  of 
May,  1884.  to  finish  the  premises.  The  defendants  actually  bad  their  prem- 
ises upon  the  top  floor  of  the  building  as  it  was  before  the  repairs  were  com- 
pleted. I  think  the  Bnding  that  the  agreement  was  that  the  lease  was  to  com- 
mence May  1,  1884,  is  supported  by  the  evidence. 

The  question  of  fact  whether  more  than  four  horse  power  was  furnished, 
was  the  subject  of  very  cuntradictory  evidence.  The  plaintiff  testifies  that 
the  larger  pulley  which  was  put  on  to  obtain  more  power  will  give  from  six 
to  eight  horse  power,  and  that  he  knew  the  facts,  and  that,  at  the  speed  at 
which  the  plaintiff's  shaft  revolved  during  the  defendants' occupancy,  the 
minimum  pow^  rendered  to  defendants  was  over  five  horse  power,  and  that 
the  market  price  of  power  was  two  dollara  per  week."  The  witness  Pierce,  a 
machinist,  testifies  that  the  first  pulley  would  carry  four  horse  power  pulley 
face,  and,  with  tiie  larger  one  put  on,  that  it  would  take  six  borse  power  to  run 
the  defendants'  machinery.  The  defendants  produced  evidence  tending  to 
show  that  no  more  than  four  borse  power  waa  furnished,  and  the  referee  bas 
found  that  one  additional  horse  power  was  used,  worth  two  dollars  per  week. 
The  caue  Is  not  clear  whether  or  not  the  referee  found  that  the  five  horse 
power  used  by  defendants  was  based  upon  the  power  at  the  plaintiff's  pulley 
or  at  the  defendants'  pulley.  I  think  the  agreement  was  intended  to  give  the 
defendants  four  horse  power  for  their  use,  and  that  it  was  not  enough  to  give 
that  power  at  the  plaintiff's  pulley  witliout  allowing  for  the  loss  uf  power  i<Mr 
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In  tnuifliniBsioa  to  the  defendants*  poUey.  The  flrat  lease  made  oot  bj  plain- 
tiff rente  *'four  liOTse  steam  power,"  the  amount  of  power  actuallj  used  to 
be  determined  by  meohanical  device.  The  second  lease  refers  to  the  power 
"on  premises  of  G.  Jourgensen  on  store  floor.  "  Neither  of  these  leases  were 
signed,  as  has  been  stated.  The  Qndings  do  not  show  whether  the  power 
was  calculated  at  plaintiff's  or  defendttnts*  pulley.  There  Is  one  exception, 
whldi  seems  to  show  that  the  calculation  was  made  at  the  plaintiff's  pull^. 
The  plaintiff,  at  folio  176  of  the  case,  is  asked  whether  power  would  be  lost 
in  transmission  from  the  pulley  of  plaintiff  to  that  of  defendants.  The 
gDestion  was  excluded,  on  the  ground  that  plaintiff  had  testlQed  to  power 
as  giren  at  one  place,  and  that  the  qoestion  asked  for  amount  of  power  at 
another  place.  From  this  ruling  It  seems  that  the  referee  based  his  report 
opon  the  amount  of  power  given  at  plaintifTs  pulley,  and  that  upon  ttw 
power  actually  used  by  defendants. 

The  judgment  shoold  therefore  be  reversed,  and  a  new  tiial  granted,  costs 
to  abide  event,  unless  the  plaintiff  remits  the  amount  found  due  for  extra 
power,  in  which  caae  the  Judgment  is  affirmed  for  Uie  balance,  without  eosti 
to  ettbn  paitgr  upon  t^peiU. 


KATI02TAI.  Bank  op  Oranoe  Countt  e.  Van  Stkknbitboh. 

(Supreme  Court,  aeneral  Term,  Second  Department.  JTolj  92, 1693.) 

FwAVDVixjct  CoHTSTAMCsa— AonoN  TO  8bt  Asms— SurFtasNCT  OT  CoKFianiT. 

nalDtlfl,  •  bank,  alleged  that  It  dlsoounted  a  note  with  defendant  as  indorser; 
that  it  recovered  judgment  thereon ;  that  defendant  executed  a  new  note  to  pl^n. 
till,  which  it  accepted  in  tatlsfaotlon  of  the  Judgment;  that  it  recovered  judgment 
on  such  new  note,  and  issued  execution  thereon,  which  was  returned  unsatufled, 
and  that  prlcvlo  the  execution  of  any  of  these  noteadefendant  liadfomlShed  money 
to  his  brother  J.  with  which  to  pnrbbaae  a  tract  of  land,  title  to  which  ha  took  In 
trust  ior  defendant,  with  intent  to  aid  him  in  defraodinK  hla  creditors;  that  J. 
had  executed  a  mortgage  on  the  land  at  the  request  of  defendant  to  secore  a  loan 
to  defendant;  that  J.  had  executed  to  defendant  a  declaration  of  trust  in  the  land ; 
and  that  J.,  at  the  request  of  defendant,  had  exeonted  a  oonvejanoe  of  the  premises 
in  blank,  and  delivered  the  same  to  defendant,  who  wrote  the  name  of  Ua  wife  in 
the  blank,  but  that  J.'swife  did  not  Join  thereitL  Plalatifl  ohai«ed  ail  these  traas- 
actions  to  be  fraudulent,  and  prajea  tbat  tbe  land  he  subjected  to  its  Judgment, 
field,  that  the  complaint  snfltcienUy  stated  a  cause  of  acuon,  both  as  showing  a 
f camDlent  aad  void  transaction,  ana  setting  oat  dronmstanoes  from  which  a  trast 
in  J.  aroee  in  tagmr  of  defendant's  creditors. 

Appeal  from  special  term.  Orange  county. 

Action  by  the  National  Bank  of  Orange  County  wainst  Borhans  van  Steen* 
bnrgh  andothers.  From  a  judgment  for  {dnintlfl,  defendant  Yan  Steenbuigb 
appeate.  Athrmed. 

Argued  before  Babnabd,  F.  J.,  and  Dtkhan  and  Culuen,  JJ. 

Herbert  Bedney,  for  appellant.   Saoon  tft  Merritt,  for  respondent. 

Dtcman,  J.  This  Is  an  appeal  from  an  order  overruling  a  demurrer  to  the 
complaint,  on  tbe  ground  of  insufflciency,  and  from  tbe  interlocutory  judg- 
ment entered  upon  such  order.  It  is  the  object  of  the  action  to  reach  certain 
real  property,  and  procure  the  pajonent  of  a  judgment  therefrom,  and  the  fol- 
lowing is  a  brief  statement  of  the  material  allegations  of  the  complaint.  It 
alli'gea  the  conization  of  tbe  bank  under  the  law  of  congress,  and  thti  dls- 
countiDg  <tf  a  promissory  note  for  the  demurring  defendant.  Burhans  van 
Steenbergh.  for  $8,000,  the  proceeds  of  which  were  received  by  him.  That 
note  was  Indorsed  liy  Aaron  Innis,  tbe  payee,  by  the  Goehen  Foundry  Sc  Gus 
Machinery  Company,  and  Burhans  van  Steenburgh.  When  that  note  became 
doe  it  was  {wotestedfor  nonpayment,  and  an  action  was  commenced  thereon 
f^ainst  BarhaTM  trh  Bteenburgh  and  the  Goshen  JToundiy  A  Gaa  Machinery 
Gomfiany,  and  a  judgment  was  entered  against  the  defendants  In  favor  oC  the 
plaintiff  for  $3,321.60.  on  tbe  17tb  day  of  April,  1888.   About  ttae  28d  day 
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of  January.  1889»  the  defendant  Biirhaiu  van  Stpenburgh  presented  to  the 
I^ntlff  a  promissory  note,  signed  by  hinutif  as  maker,  payable  to  the  order 
of  William  T.  Uussell.  and  Indorsed  by  bim,  for  fSi^OO,  payable  in  four 
months  after  date,  and  requested  the  pUinUff  to  take  the  same  in  the  place  of 
the  judgment  so  obtained  as  stated  above,  and  the  same  was  so  acc^ted,  and 
the  judgment  was  satisfied  of  record.  That  laat  note  was  renewed  several 
times,  the  last  renewal  being  August  13,  1889.  In  August,  1890,  the  plain- 
tiff commenced  an  actl<ni  upon  that  note  against  the  maker  and  Indorser.  but 
the  maker  alone  was  served  with  the  summons  and  complaint  on  the  27tb 
day  of  August.  1890,  and  judgment  was  entered  against  him  in  the  action, 
August  10, 1891,  for  •8,600.93.  There  was  an  attachment  issued  In  that  ac- 
tion under  wliicfa  the  real  property  described  in  the  onnplaint  was  aelzed.  On 
the  16th  day  of  September.  1891,  an  exwsuUon  upon  the  said  judgment  was 
Issued  against  the  property  of  Burhans  van  Steenburgb  to  the  slierifl  of 
Orange  county,  wliere  van  Steenburgb  resided,  and  that  execution  whs  re- 
turned wholly  unsatisfied,  and  the  judgment  stands  unpaid.  On  the  23d  day 
ot  January,  1885,  the  defendant  James  H.  van  Steenburgb,  at  the  request  of 
Burhans  van  Steenburgh,  who  furnished  the  moneiy  to  pay  for  the  same,  pur^ 
chased  the  land  and  premises  described  in  the  complaint,  and  tbe  deed  of  co»- 
veyanoe  for  the  same  was  taken  in  the  name  of  James  H.  van  Steenburgh  in 
trust  for  Burhans  van  Steenburgh.  James  H.  van  Steenburgh  paid  no  pu*t  of 
the  consideration  for  ttie  land,  and  the  complaint  charges  that  he  took  and 
h^  the  same  In  trust  for  his  brother  Burhans  van  Steenburgh,  for  the  pnr> 
pose  of  aiding  him  in  his  unlawful  design  of  cheating  and  detoiuding  his 
creditors.  About  the  12th  day  of  September,  1888,  James  H.  van  Steenburgh. 
at  the  request  of  Burhans,  executed  and  delivered  to  the  defendant  Alexander 
Goldsmith  a  mortgage  upon  a  portion  of  the  land  for  46,000,  which  was  re- 
ceived by  Burhans.  The  complaint  further  charges  that  James  H.  has  ex- 
ecuted and  delivered  to  Burhans  an  instrument  in  some  form,  either  declar- 
ing the  trust  ujion  which  be  held  the  property  or  conveying  thesamein  blank. 
In  Septeml>er,  18B8,  James  H.,  at  tbe  request  of  Burhans,  and  without  any 
consideration,  executed  another  conveynnce  in  blank  for  the  premises,  and 
delivered  the  same  to  Burhiins,  who  subsequently  wrote  the  name  of  Ida  D. 
van  Steenburgh,  his  wife,  in  the  deed  an  grantee,  without  any  consideration. 
That  deed  has  not  been  delivered  to  her.  but  she  is  fully  informed  of  tbe 
fraudulent  character  and  purpose  of  the  conveyance.  The  defendant  Annie 
van  Steenburgb  is  the  wife  of  JamL*s  H.,  but  she  did  not  join  in  tbe  deed  to 
Ida. 

This  lengthy  recitation  has  been  made  to  show  how  full  and  complete  the 
complaint  is,  and  how  well  it  justifies  the  prayer  for  relief  which  it  contains. 
The  basal  fact  is  that  the  plaintiff  became  tbe  creditor  of  Burhans  van  Steen- 
burgh on  the  11th  day  of  December,  1888,  and  has  continued  to  be  such  cred- 
itor  from  that  time.  The  debt  has  never  been  paid.  The  acceptance  of  the 
note  in  place  of  the  judgment  did  not  pay  the  debt.  It  was  but  the  substitu- 
tion of  a  new  security  for  It,  There  was  no  new  consideration  for  that  note, 
and  it  was  given  for  the  antecedent  debt.  Under  those  circumstances,  th» 
land  conveyed  to  James  H..  and  paid  for  by  Burhans,  was  impressed  with  a 
trust  in  favor  of  the  plaintiff  as  an  existing  creditor  of  Burhans,  which  it  can 
enforce  in  this  action  by  virtue  of  tbe  statute.  (1  Bev.  St.  p.  728,  §  510  and  that 
trust  in  favor  of  the  i^ntiff  will  prevail  over  tbe  title  of  James  H.,  because 
he  paid  no  consideration  for  his  conveyance.  ( Wood  v.  Robinsout  22  N.  Y. 
564.)  Moreover,  tbe  facts  alleged  are  amply  suIBcient  to  enable  the  plaintiff 
to  maintain  this  action  to  have  tbe  conveyances  declared  fraudulent  and  void, 
and  have  its  judgment  paid  by  a  sale  of  the  land  under  the  direction  of  the- 
oourt.  The  order  and  Judgment  should  be  affirmed,  with  ootts.  All  oononr. 
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BbASBB  v.  OOHMERCIAL  UNION  AB8TTB.  CO.*  Limited. 
(Supreme  Court,  Oeneral  Ttrm,  Seeemd  Deportment.  Joly  98, 1898.) 

Warn  Iiceu&Aiios— Ikjobt  bt  LiGHrmso— PRornras  ov  Jdbt. 

In  an  action  on  a  policy  of  Are  insurance,  which  covered  dlreot  loss  by  Ughtnlnff 
and  excloded  loes  1>t  wlndstomiB,  it  appeared  that  plaintilTB  barn  was  prostrataa 
in  a  windstorm  aooompanied  by  llghtnfnK,  and,  while  there  was  no  ignition,  thete 
were  eridences  of  the  presence  of  heat  and  Injury  by  lightntnff,  and  the  Jurr 
awarded  plaintiff  8100.  Heldt  that  the  qnestion  how  muoh  of  the  Injury  was  oaneed 
Iw  ttM  wud,  and  bow  mnoh  ^  the  llgbtDlng,  wa»  peoaUarly  for  the  juiy,  and  (bat 
tfie  verdict  should  not  be  set  aside  as  Inadegoate. 

Appeal  from  eirenit  court.  Onuige  coantj. 

Acti<»i  by  Henry  L*  Beakes  agaiDst  the  Gommeidal  TTnioa  ABSonuioe  Oom- 
|iuiy.  Limited,  of  London,  Eng.  From  an  order  refosing  to  set  aside  a 
terdict  in  bis  faror  as  inadequate,  plaintiff  appeals.  Afflrmed. 

Argned  before  Dykhan  and  Cullbn,  JJ. 

W,  F.  iXNeiUt  for  appellant.  ButUr,  SWlman  A  Hubbard,  {John  IToU 
nan,  of  oouDsel,)  for  respondent. 

Dtkman,  J.  This  is  an  action  open  a  policy  of  fire  insnrance,  which 
corered  direct  loss  and  damage  caused  by  lightning,  and  excluded  loss  and 
damage  by  cyclone,  tornado,  and  windstorm.  The  Insnrance  was  upon  sev- 
eral  buildings  and  considerable  personal  property,  and  the  plainUfl  claimed 
that  two  bams  Included  In  the  policy  were  destroyed  by  lightning.  The  de- 
fenae  was  Uiat  the  bams  were  destroyed  by  a  toraado.  The  proof  was  that 
the  barns  were  destroyed  during  a  ralnstormt  accompanied  by  lightning, 
thander,  and  a  hurricane.  There  was  no  ignition  and  no  flre,  but  there  were 
eridences  at  the  presence  of  heat,  and  of  the  exertion  of  great  force.  There 
were  also  evidences  of  injury  by  the  wind,  for  the  buildings  were  prostrated. 
The  damage  was  large,  and  the  amount  claimed  la  this  arts  on  was  •2.747.50. 
The  case  went  to  the  jury  upon  a  charge  that  the  plalntifl  could  recover  for 
the  damage  caused  by  the  lightning,  but  not  fbr  the  destruction  resulting  nom 
Uie  force  of  the  wind.  The  Jury  rendered  a  verdict  in  favor  of  the  plaintiff 
for  SIOO.  The  plaintiff  moved  for  a  new  trial,  and  to  set  aside  the  verdict 
for  inadequacy,  and  the  motion  was  denied,  aiul  he  has  a[^>ealed  to  the  gen- 
eral term  for  a  new  triaL  Uur  difficulty  Is  that  we  cannot  certainly  say  the 
verdict  Is  inadequate,  because  we  cannot  say  how  much  of  the  plaintiff's 
damage  resulted  from  lightning.  That  question  was  within  the  peculiar 
province  of  the  jury,  and  was  left  to  that  body  for  determination.  The  proof 
at  the  action  of  lightning  upon  tlte  buildings  was  only  Inferential,  and  drawn 
from  the  evidence  of  the  ap{)earance  of  the  effect  of  heat  around  the  s<dder- 
iiig  of  tlie  tin  sheets  which  covered  the  cupolas.  Some  of  the  foundiatlon 
stones  were  thrown  out  of  place,  and  their  removal  from  their  position  was 
by  the  plaintiff  attributed  to  the  action  of  electricity.  So  the  amount  of 
damage  which  can  be  nttributed  to  the  action  of  the  lightning  is  not  so  cer^ 
tain  that  we  can  astimate  it,  and  decide  that  the  amount  allowed  for  it  by 
the  jury  was  insolScient.  Xt  will  be  seen  that  the  policy  covers  only  direct 
loss  and  damage  caused  by  lightning,  and  that  language  is  quite  restrictive. 
A  rainstorm  In  the  summer  months  in  this  lutltude,  necompanied  with  light- 
ning and  thunder,  is  usually  brouglit  np  and  attended  with  lilgh  wind;  and 
where  a  current  of  electricity  passes  through  a  building  during  such  a  com* 
motion  of  the  elements,  without  causing  a  fire,  and  the  structure  is  thrown 
down  at  the  same  time,  it  la  plainly  dithcult  to  determine  the  damage  to  be 
attributed  to  the  lightning  alone.  In  such  a  state  of  uncertainty,  an  appel- 
late tribunal  would  not  feel  at  liberty  to  interfere  with  the  verdict  of  a  jury 
which  settled  the  question.  The  judgment  and  order  denying  the  DK»tlon 
for  a  new  trial  should  be  affirmed. 
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KsasAX  et  al.  c.  Qantbet. 

(Sttpremc  Cov/rt,  General  Term,  Second  Department   July  23, 1899.) 

!•  ACTIOK  BT  AMIONOB— AKBNDlfBBT— EfVIOT  OW  StIPUUTION. 

When,  defendant  aiseDts  to  ■  stlpulAtion  that  an  assignee  of  a  Teodor'a  Hen 
•ball  be  joined  aa  a  partj  plalnUfl  in  an  action  to  enforce  the  Uon,  he  oannot  ob- 

Sit  on  appeal  that  toe  aengnmeitt  was  mode  before  ttlBl,  and  that  tbe  Mtloa  ww 
properly  brought  in  tbe  name  of  the  auignor. 

%  SaMB— HAMtLBBB  ErROB. 

Besidea,  tbe  ameodment  wae  for  tbe  benefit  of  defendant,  could  not  bare  afflaeted 
blm  iajniiooBly,  and  tbe  irr^:ul«riti]r,  if  any,  wm,  for  tbaA  reason,  without  pv^u- 
dice. 

Appeal  from  special  term,  Kings  county. 

Action  by  Hugh  J.  Eeenan  and  another  against  Paul  Gantert.   From  a 
Judgment  for  plidnlifb,  defendant  appeals.  Affirmed. 
Argued  before  Baknard,  P.  J.,  and  I>tebian,  J. 

Harrinon  A  Langdon,  {Abner  C.  Thomas,  of  counsel,)  for  appellant.  J. 
Hubert  Watson,  (Horace  Graves,  of  counsei,)  for  respondents. 

Dtxuan,  J.  It  was  the  object  of  this  action  to  charge  certain  real  property 
in  the  city  of  Brooklyn  with  a  vendor's  lien,  but  the  question  chiefly  litigated 
upon  the  trial  had  reference  to  the  amount  due  from  the  defendant  to  the 
plaintiffs.  The  testimony  was  quite  contradictory  upon  that  subject,  and  tbe 
Judge  has  found  the  amount  upon  evidence  entirely  suflBcient  to  sustain  bis 
finding.  The  appellant  has  no  expectation  of  reversing  the  judgment  upon 
the  fa^,  but  he  insists  that  fatal  errors  were  committed  upon  tbe  trial.  The 
action  was  commenced  in  the  name  of  Ilugh  J.  Keenan.  but  it  transpired 
upon  the  trial  that  before  he  brought  the  suit  he  bad  assigned  the  claim  to 
Hans  S.  Christian,  and  thereupon  the  trial  judge,  upon  what  he  deemed  to 
be  sufficient  consent  of  all  tbe  counsel,  directed  Christian  to  be  made  a  party 
plaintiff  with  Keenan.  That  direction  is  now  assigned  as  error  by  the  de- 
fendant, upon  which  he  fwka  a  reversal  of  the  judgment.  The  difficulty  with 
the  defendant  is  that  he  assented  to  the  stipulation  that  Christian  should  be 
joined  as  a  party  plaintiff,  and  his  assent  is  recited  in  the  judgment.  He  thus 
waived  all  irregularity,  if  any  there  was,  and  is  concluded  by  tbe  stipulation. 
Moreover,  the  amendment  was  for  the  benedl  of  the  d^endaofc*  and  he  cannot 
be  affected  injuriously  by  it  in  any  way. 

The  judgment  should  be  affirmed,  with  costs. 


Allen  t>.  Heine  et  al, 
(Supreme  Court,  Oeneral  Term,  Seoond  Department.  Jaly  22, 18B2.) 

yjUBiTT  or  CsATTBi.  HoRTOi«R— Aktbobdbkt  Dbbts — Crbditobb  avd  Fobohasbbs. 
A  person  claiming  title  to  chattels  mortgaged  by  a  third  person  without  title  to 
seoare  a  loan,  being  neither  a  creditor  nor  pnrohaser,  oannot  object  that  tbe  mort> 
was  invalid  because  given  to  seonre  an  anteoedent  debt. 

Appeal  from  city  court  of  Yonkers. 

Action  by  Abigail  Allen  against  Albert  Heine  and  David  £.  Allen.  From 
a  judgment  for  defendants,  plaintiff  appeals.  Affirmed. 

Argued  before  Babnabd.  P.  J.,  and  Dykuah  and  Cuixen.  JJ. 

WiUiam  Riley,  for  appellant.  E.  A  A.  J,  Privu  A  Bunu,  {Bdlph 
Sari  Prime,  Jr.,  of  counsel.)  for  respondents. 

Dtkhan,  J.  This  is  an  appeal  from  a  judgment  fit  the  city  oourt  of  Yon- 
kers in  lavor  of  the  defendants  against  tbe  plaintiff.  The  action  was  for  the 
recovery  of  a  steam  engine,  boiler,  shafting,  pulleys,  and  hangers.  Tbe  plain- 
Uir  chdmed  tttle  to  the  pn^rty  under  a  chattel  m<ntgage  eieented  to  Im 
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bj  James  AU«q  and  David  £.  Allan,  who  were  copartners  In  boalnew  In 
Yonken  under  the  name  ot  Allen  &  Son.  The  plaintiff  Is  the  wife  of  Jamet 
and  the  mother  of  David.  The  defendant  Heine  claimed  title  to  the  property 
by  purchase  from  Marvin  Briggs,  in  New  Torlc  city,  and  it  was  bought  from 
Brigga;  but  tbe  great  question  upon  the  trial  was  whetlier  the  purchase  was 
made  by  Allen  &  Son,  as  tbe  plaintiff  claims,  or  whether  it  was  made  by 
Heine,  as  tbe  defendants  olaim.  The  chattel  mortgage  to  tbe  plaintiff  was 
ftneolosed,  and  she  became  the  purchaser  of  the  property  at  the  sale,  and  tbe 
defaidanto  remoTsd  it  all  from  the  former  place  of  boslnees  of  Allen  &  Son, 
where  ft  had  been  in  use  previous  to  the  sale,  and  where  it  was  left  after  the 
sale.  There  was  some  cUdm  thattlie  mortgnge  of  the  plaintifTwas  invalid 
because  It  was  given  to  secure  an  antecedent  debt,  bat  tbe  defendant  Heine 
Is  not  in  •  pcsltimi  to  derive  any  benefit  from  its  invalidity,  because  be  is 
neitlier  a  creditor  nor  a  purchaser.  He  must  therefore  stand  upon  his  own 
title  as  a  pnrcliaser  from  Slarvin  Brigfis. 

The  t»et»  rolling  to  the  purchase  are  curious,  and  quite  complicated.  Al- 
len A  Son  desired  to  procure  an  engine,  and  Heine  directed  them  to  Brlggs, 
who  had  this  engine  in  question,  and  James  went  to  Kew  York,  and  exam- 
ined it,  but  thought  it  was  too  small,  and  did  not  buy  it.  He  reported  his  tears 
to  Heine,  who  insisted  it  would  perform  tbe  work,  and  was  sufflcienily  large 
and  powerful,  and  offered  to  put  it  in  himself,  and  remove  it  if  it  proved 
upon  trial  to  be  insufficient.  That  propwition  was  accepted,  and  Heine  uu- 
thorlzed  David  to  use  his  name  la  ordering  the  eaglae,  and  it  was  ordered 
Uy  David,  as  we  infer  from  the  testimony.  It  was  shipped  to  Tonkers  In  the 
name  of.Heine»  and  he  directed  the  carrier  to  deliver  it  to  Allen,  and  It  was 
so  delivered  and  s^  up  by  tliem,  and  used  tor  some  time,  and  until  their 
failure  In  business.  It  was  during  the  time  of  such  use  that  the  plaintiff  took 
her  chattel  mortgage.  Tlie  cliarge  on  the  books  of  Briggs  for  the  engine  and 
Uriler  was  made  against  Allen  &  Son,  but  tbe  bookkeeper  says  lie  made  the 
chane  against  them  because  Uriggs  told  him  the  sale  was  made  to  them,  and 
that  ne  afterwards  wrote  the  name  of  Heine  in  pencil  over  their  name  upon 
tbe  book.  A  bill  was  sent  to  Allen  &8on  at  Yonkers  fbr  tbe  engine,  and 
thereupon  Heine  Informed  James  Allen  tliat  the  bill  was  a  mistake,  and  went 
to  Xew  York,  and  got  a  bill  in  bis  own  name  for  tbe  engine.  Heine  either 
then  or  afterwards  paid  $25  to  Briggs  on  account  of  the  purchase.  Tbe 
city  judge  before  wliom  tbe  cause  was  tried  found  all  the  facts  in  favor  of 
tbe  defendants,  and  found  that  the  purctmse  was  made  by  Heine.  Although 
there  is  some  obscurity  about  the  facts,  yet  the  evidence  preponderates  in 
TOT  of  the  theory  of  the  ilefendant^  to  an  extent  which  forbids  us  to  Interfere 
with  tbe  finding  of  the.trial  court.  There  is  some  uncertainty  in  the  testi- 
mony respecting  the  ownership  of  the  sliafting,  liangers,  and  pulleys,  but  no 
point  was  made  respecting  those  articles,  either  upon  tbe  trial  or  npon  this 
appeal,  and  we  assume  that  all  gueatlons  relating  to  those  articles  were  wiUred. 

Tbe  judgment  should  be  affirmed,  with  costs.  Ail  cmcur. 


Peceham  et  ah  v.  Dutchess  County  B.  Co, 

(Supreme  Court,  General  Term,  Second  DeptirtmenL  July  23, 1S92.) 

Ba£lsou>  Companiib— Fences— Fabm  Cbossixob. 

Laws  N.  Y.  1850  provide  that  ivilroad  companies  "shall  erect  sad  malataia  fen- 
ce* on  tbo  sides  of  their  roads,  •  *  •  with  openings  or  ^tes  or  bars  therein, 
and  farm  croesings  of  the  rosd,  for  the  use  of  the  proprietors. "  Laws  1854,  o.  383, 
omits  the  express  reqalremeot  that  there  shall  be  farm  urossiogs,  hot  proTides 
that  openlnn  shall  be  placed  at  "form  crusalngs;"  and  Laws  1890,  c.  SOS,  a  compila- 
tloo  of  exisuDg  laws  on  tbe  same  subject,  oootaioed  sobstaatiaUjr  the  same  provt- 
rion.  Held,  that  the  prorislon  for  crossioffB  was  not  repealed  Dy  sooh  onussion, 
and  that  raUroads  are  boand  to  maintain  farm  orossings. 

Appeal  ftom  special  term,  Dutchess  county. 
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Action  bj  Mary  A.  Peckham  and  another  against  the  Batcheaa  County 
Bnilroad  Company.  From  ajudgmentforplalntiffs.  defendant  appeals.  Af- 
firmed. 

M.  J..  Fouler,  for  appellant,   Herriek  A  £os«y,  for  respondents. 

CuixEK.  J.  This  action  Is  brought  to  compel  the  defendant  to  conatruet  a 
farm  crossing  over  its  road.  The  court  at  spedal  term  decreed  the  oonstmo- 
tlon  of  the  crossing  aalced  for.  The  testimony  given  on  the  trial  Is  not  pre. 
seated  on  this  appwl,  and  the  saie  question  before  us  is  that  of  the  power  un- 
der the  preflipnt  law  tu  grant  the  relief  sought.  It  is  settled  by  authority  that, 
under  section  44  of  the  general  railroHd  act  of  1850.  it  was  the  duty  at  a  rail- 
road company  to  construct  proper  crossings,  and  that  audi  duty  oonld  be  en- 
forced by  an  equituble  action.  Wademan  v.  Railroad  Co.,  61  K.  T.  568; 
JoruM  T.  SeUgman,  81  N.  T.  190.  Bat  in  1890  the  railroad  laws  were  codi- 
fied, and  the  defendant  condemned  its  right  of  way  over  the  plaintlflh'  land 
subsequent  to  the  period  when  the  lawof  1890  took  effect.  The  claim  is  now 
made  that,  by  the  statute  ot  1890,  railroad  companies  are  under  no  obligation 
tu  give  tlie  owners  of  farms  intersected  by  their  road  any  crossing.  Section 
44  of  the  act  of  1850  reads:  "Every  corpuratlon  formed  under  thb  act  shall 
erect  and  maintain  fences  on  the  sides  of  their  roadSt  of  the  height  and 
strength  of  a  division  fence  required  by  law,  with  openings  or  gates  or  bars 
therein,  and  farm  crossings  of  the  road  for  tbe  use  of  the  proprietors  of  the 
lands  adjoining  such  railroads."  By  section  32  of  the  act  of  1890,  "every 
railroad  corporation  *  •  *  shall  maintain  fences  «  «  «  with  open- 
ings or  gat«  or  bars  therein  at  the  farm  crossings  for  tbe  use  of  tlte  owners 
and  occupants  of  the  adjoining  lands. "  It  is  claimed  that  this  change  of  lan- 
guage must  be  interpreted  to  worlc  a  change  In  the  law,  and  that,  by  the  sec- 
tion ad  It  now  stands,  no  duty  is  Imposed  to  maintain  crossings,  but  only  to 
maintain  openings,  whereby,  by  consent  or  privilege  of  the  company,  cross- 
ings may  be  permitted.  We  think  not.  The  language  used  in  the  present 
act  Is  nut  new.  In  section  8,  c.  282.  Laws  1854,  subatantiHily  the  same  pro- 
vision 88  to  fencing  at  farm  crossings  is  round.  Thus,  previous  to  the  Re- 
vision of  1890,  there  were  two  enactments  on  the  same  subject, — that  of 
1850  and  tliat  of  1854.  In  compiling  the  statutes  on  the  subject,  these  sepa- 
rate provisions  were  consolidated,  and  the  language  of  the  later  act  used. 
We  think,  therefore,  that  no  argument  can  be  drawn  from  the  change  of 
pliraseoiogy.  Apart  from  this  consideration,  we  think  it  plain  that  the  stat- 
ute, by  directing  openings  to  be  placed  at  farm  crossings,  recognizes  and 
grants  the  right  to  such  crossinga  to  the  same  extent  as  if  In  express  terms 
it  had  ordered  their  construction.  From  the  earliesttlme  of  railroads  In  this 
state  such  crossings  have  been  made.  Even  in  the  case  of  a  private  grant, 
if  there  be  no  other  way  for  the  grantor  to  obtain  access  to  bis  remaining 
lands,  the  reservation  of  a  way  uf  necessity  will  be  presumed.  But  such 
severance  of  lands  in  ordinary  sales  are  rare.  But  railroads  for  the  greater 
part  of  their  route  sever  furms  and  tracts  over  which  they  pass,  leaving  no 
access  to  the  severed  portions,  save  across  the  railroads.  To  bold  that  there 
was  no  right  of  crossings  in  such  cases  would  reniler  the  severed  land  oftMi 
valueless,  and  compel  the  railroad  company  to  pay  excessive  and  unnecessary 
damages.  Xoevll  has  occurred  in  practice  from  the  existence  of  these  cross- 
ings. To  attribute  to  the  legislature  an  intent  to  reverse  the  whole  policy  of 
the  state  on  this  subject,  and  in  the  future  to  prevent  such  crossings,  and 
cumpel  large  tracts  of  land  to  remain  comparatively  useless,  would  be  un- 
warrantable.  We  think  that  there  Is  nothing  in  the  statutes  that  forces  lu 
to  such  a  conclusion. 

The  judgment  appealed  from  should  be  al&rmed,  with  costa. 
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Olotxb  d.  Gloteb. 


(Supreme  Court,  Qmaral  Term,  SMond  Deipartmant  Jnly  83.  U88u) 

ITnu— OcHmnuonox— OsNKBU.  ob  SpMnno  iMAoaa. 

A  list  of  legKdes  gtven  in  a  will,  among  which  was  one  to  plaintiff,  was  pre^ 
ceded  by  a  statement  that  testator  had  "at  present"  certain  securities  mentioned, 
•moantuiK  to  »  certain  snm,  which  snm  he  thereby  gave  and  disposed  of,  and  was 
followed  by  a  gUt  of  all  tbe  reoidne  of  hts  personal  estate,  "as  shown  In  fore-, 
going  statement,*  to  his  wife.  The  will  ttieu  mentioned  a  farther  snm  due  tes- 
tstor  from  a  speciflo  source,  wlilcli,  "when  this  is  coUected, "  he  disposed  of  In 
legacies,  one  oi  them  to  plaintiff,  and  tbe  remainder  of  all  his  persoual  estate  was 
then  RiTon  to  his  wife.  Held,  that  the  legacies  to  plaintiff  were  general,  and  not 


Exceptions  from  circuit  coart,  Kings  connty. 

Action  b7  George  B.  Glover  against  Lucy  H.  Glover,  Individually  and  aa 
executrix  of  tbe  last  will  and  testament  of  George  B.  Glover,  deceased,  to  re- 
cover  two  l^acles  of  9500  and  9100.  respectively,  under  testator's  will. 
Judgment  was  directed  for  plaintiff,  and  defendant  moves  tor  a  new  trial  on 
exceptions  directed  to  bfl  heard  in  the  drst  instance  at  general  term.  Excep- 
tions overmled. 

Argued  before  Babnard,  P.  J.,  and  Dykman,  J. 

Jay  A  Candler,  {Flamen  B.  CancUett  of  counsel,)  for  plaintilt  Lord, 
hay  i  Lordt  {Brawtlin  B.  Lord,  of  counsel,)  foi  d^endant. 

Babsabd.  p.  J.  George  B.  Glover,  defendant's  husband,  died  In  China  In 
October.  1885.  On  the  9th  of  July,  1879,  he  executed  a  last  will  and  teata- 
luent  in  the  city  of  Brooklyn,  and  un  the  19th  of  June,  1885.  be  executed  an 
another  will  at  Shanghai,  China.  By  bis  last  will,  made  In  China,  he  revotces 
«11  wilts  "heretofore  made  by  me,  save  and  except  so  much  of  the  will  made 
by  me  in  the  United  States,  in  or  about  tbe  year  one  thousand  eight  hundred 
and  seventy,  shortly  after  my  mariiage  to  my  said  wife,  as  Is  not  inconsistent 
with  the  present  will;  it  l;eing  my  desire  and  intention  that,  subject  to  the 
provisions  of  this  present  will,  being  In  the  first  instance  fully  ol)served  and 
curried  out,  my  said  previous  will  shall  still  remain  in  full  force."  Both  wills 
Wf  re  proven  as  one  instrument.  By  the  first  will  the  teatiUor  gave  8500  to 
George  B.  Glover,  the  plaintiff,  and  as  to  this  sum  the  only  question  is  whether 
tbe  l^^cy  is  a  general  legacy,  or  is  payable  out  of  certain  specific  securities. 
The  tvatutor  prefaces  a  list  of  legacies  by  a  statement  that  he  has  "at  present" 
certain  securities  which  are  stated  in  the  will,  showing  a  net  sum  of  $o0,214. 
The  will  then  states  as  follows:  "This  sum  I  give,  bequeath,  and  dispose  of 
as  follows,  to-wit."  The  legacies  are  then  bestowed,  and  "all  the  rest,  residue, 
and  remainder  of  my  personal  estate,  as  shown  in  the  foregoing  statement,  to 
mr  beloved  wife,  Lucy."  The  testator  then  mentions  that  lie  has  a  further 
Slim  due  him  from  the  Ciiinese  government,  and  "when  this  is  collected"  he 
bequpaths  and  disposes  of  the  amount  as  specified  in  the  will.  The  legatees 
art<  then  named,  anJ  among  ttiem  the  plaintiff  is  given  8100.  The  remainder 
of  ail  testator's  personal  estate  is  then  given  to  his  wife.  By  this  will  the 
plaintiff  toul£  a  general  legacy  as  to  the  $o00.  The  testator  Intended  to  dis- 
pose of  all  his  property,  aud  the  enumeration  of  it  in  the  will  did  not  make 
ihe  legacy  specific.  Plaintiff  got  no  interest  in  any  of  tbe  securities  named. 
The  case  is  very  similar  to  Qiddinga  v.  Seward,  16  Y.  365.  In  that  case 
a  bequest  of  81,100,  and  Interest  upon  it,  contained  in  a  bond  and  mortgage 
tlescril>ed  in  the  will,  is  held  a  general  legacy,  and  not  subject  to  ademption 
by  the  extinction  of  the  bond  and  mortgage  in  testator's  lifetime.  So  in  Ttfft 
V.  Porter,  8  X.  Y.  516,  a  gift  of  bank  stock  in  different  proportions  to  two 
legatees  was  held  general,  without  a  statement  that  the  shares  were  to  be 
taken  from  those  owned  at  bis  death.  The  proof  established  that  the  debt 
due  the  testator  from  the  Chinese  government  was  paid  to  blm  in  his  lifetime. 
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It  was  also  proven  that  the  ezecatrix  had  received  and  there  was  fn  her  bands 
enough  to  pay  both  legacies  to  the  plaintiff.  There  is  no  good  ground  to- 
question  the  appropriation  of  the  estate  by  defendant  individually.  She  de- 
nies that  there  are  any  legacies  due  to  the  plaintiff,  and  avm  that  ahe  has 
not  appropriated  the  estate,  except  so  far  as  the  same  has  been  beqtie^hed  by 
her.  She  claims  the  estate  to  have  been  given  to  her  bj  a  gift  of  Ube  Mcaii- 
Ues  named  in  the  first  will. '  Code,  g  1B19. 
Jadgment  sboald  thereton  be  affirmed,  with  oosti. 


Knafp  «.  Hazx. 
(Supreme  Court,  Special  Term,  Monroe  Counti/-  August  33, 18HL) 

1.  Vanwrn  Aim  Forchasse— RuTRionom— Obu.  ABPSBsaii'TATioKB. 

A  plat  owner  sold  lots  to  suodry  graatees  on  oral  representatloiit  that  sH  the  tota- 
ls the  plat  should  he  sold  snbjeot  to  certain  restriotions  as  to  building  and  nses, 
ivhicb  restrlotlons  were  set  forth  In  the  oontraeta  and  deads  for  each  lot  sold. 
Kdd,  that  a  Babpnrobaser,  whose  deed  contained  these  restrlotlooi,  and  who 
was  repeatedly  told  by  the  ^at  owneB<s  agant  that  the  restrlotlons  covered  the 
whole  tract,  nrast  be  tolcen  to  have  pnrohased  in  reliaDoe  on  such  representations. 

9.  Samb— NoTica  OF  Rbstbiotioms. 

The  plat  owner  had  reserved  two  lota,  bat  dldnotdlstlnatlystatethalrezemptlon 
from  such  restrictions,  and  his  agent  continued  to  state,  on  one  occasion  in  hla  pres- 
ence, thct  the  restrictiona  oovered  the  whole  tract.  Held,  that  a  subsequent  pur- 
chaser of  these  two  lots,  on  thaplat  owner's  assurance  that  they  were  unaffected 
by  these  restrictions,  who  had  actual  knowledge  that  every  other  lot  had  been  sold 
subject  to  them,  as  also  was  patent  to  his  observation,  and  made  some  inqatries, 
hot  not  of  parties  who  knew  the  precise  facts,  e.  g.,  the  owners  of  other  lots,  pre- 
ferring to  rely  on  assurances  of  his  grantor's  liability  for  any  violation  of  the  agree- 
ment as  to  restrictions,  took  with  notice  of  the  existence  of  such  equities. 

Action  by  Homer  Knapp  against  Leo  J.  Hall  to  restrain  defcnilant  from' 
proceeding  with  the  erection  of  a  building.   Judgment  for  plaintiff. 

In  August,  1887,  Fred.  S.  Minges  and  Cass  Williams  were  tlie  owners  of  a 
tract  <tf  land  in  the  city  of  Bocheater,  lying  between  Hayward  and  Schanck 
avenues,  known  as  the  '*Beechwood  Tract,"  and  which  they  subdivided  into- 
117  city  lots.  A  ma;p  or  plan  such  tract,  as  thns  subdivided,  was  subse- 
quently made  and  filed  In  the  clerk's  office  of  Monroe  county,  an^  the  lots  were 
then  placed  upon  the  market;  the  firm  of  Culver  &  Orane,  real-estate  agents, 
,being  employed  to  conduct  the  sale  thereof.  In  order  to  induce  parties  to 
purchase  the  lots  in  this  tract,  and  to  enhance  the  value  ot  the  same.  It  was 
stated  that  said  lots  were  sold  subject  to  certain  conditions  and  restrictions, 
one  of  which  waa  that  the  houses  to  be  erected  thereon  should  stand  not  leaa- 
than  15  feet  from  the  front  Une  of  each  lot,  and  another  was  that  no  liquors 
of  any  kind  were  to  be  sold  upon  any  of  the  lots  within  the  tract  for  the  period 
of  50  years.  On  the  5th  day  of  October,  1888,  one  James  Mnrden  purchased 
four  of  these  lots,  including  lot  Ko.  76,  which  iiut-mentloned  lot  he  conv^ed 
to  the  plaintiff  on  the  18tb  December,  1890.  When  any  ot  these  lots  were 
sold  the  conditions  and  restrictions  above  specified  were  set  forth  Id  the  con- 
tracts and  deeds,  and  the  same  were  contained  in  the  deed  of  lot  76.  on  the 
10th  day  of  April,  1891,  the  defendant  purchased  lots  77  and  78  adjoining  the 
plaintiff's  lot.  and  lying  west  of  Chamberlain  street,  all  the  other  lots  west  of 
that  street  having  been  llieretofore  soM.  The  defendant's  deed  contelned  no- 
conditions  or  restrictions  such  as  were  contained  in  the  deeds  of  the  other 
lots,  and  he  was  Lold  by  Minges  at  the  timed!  making  the  purchase  that  these 
particular  lots  were  relieved  from  such  conditions.  Shortly  after  obtaining 
title,  defendant  prooeeded  to  erect  a  building  upon  lot  78,  and  caused  the- 
front  wall  thereof  to  be  placed  within  seven  feet  of  the  line  of  East  Main 
street,  which  was  formerly  ScbandE  avenue.  This  action  is  brought  to  re- 
strain defendant  from  proceeding  with  the  construction  of  his  bnltding  upon- 
any  plan  which  ahall  bring  the  front  vail  therectf  nearer  than  15  feet  to  ti»- 
street  line. 
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/•An  F.  Dorthy,  for  plalntifl.  Theodon  Baoon,  for  defendant 

AdahSj  J>  The  principal  questtoiu  which  are  presented  upon  the  trial  of 
tUa  acttfMi  have  been  pasaed  upon  the  general  term  in  considering  an  ap- 
pMl  from  an  order  denjing  d^endant'a  motion  to  vacate  a  temporary  in- 
jaaxXkfa,  and  the  rule  law  which  muat  control  in  ncilons  of  thla  character 
ii  veiy  clnrlj  atated  fai  the  opinion  of  Mr.  Justice  Lewis.  17  T.  Suppb 
4S7.  While  conceding  that,  as  a  general  proposition*  it  m«7  be  assumed  that 
the  owner  of  lani^  may  impress  upon  them  any  aervitude  or  easement  he 
ouif  deem  proper;  that,  haviDg  cUme  this,  he  may  eonri^  them  to  others 
charged  therewith;  and  that  a  purchaser  with  notice  of  the  existing  equity 
takes  subject  thereto,  not  withstanding,  hia  1^1  title  may  be  unaffected  and 
absolute, — the  learned  court  noT^helesa  takes  occasion  to  aay  that,  as  bc^ 
tween  ^ese  parties*  it  should  be  made  clearly  to  appear— fint,  that  the 
plaintiff  made  his  purchase  in  reliance  upon  the  restrictions  and  conditions 
allied;  and,  MsoncUy.  tlmt  the  defendant  took  his  Utie  with  notice,  either 
expraased  or  ooostructlTek  of  the  existence  of  such  equiUes;  and  furthermore, 
that  the  d^ermin^on  of  these  two  vital  points  should  be  made  to  rest  upon 
STidenee  which  ia  substantial  and  satisfactory,  and  not  upun  such  as  ia 
"shadowy  and  uncertain."  With  these  controlling  principles  clearly  in  view, 
it  beoomes,  therefore,  the  duty  of  this  court  to  ascertain  wherein,  if  at  all* 
the  evidence  taken  upon  the  trial  varien  from  that  which  was  furnished  by  the 
papem  and  upon  the  motion  above  referred  to. 

In  respect  to  the  Qrst  proposition,  it  may  tie  stated  as  a  fact  in  the  case, 
which  is  now  nndiaputed,  that  not  only  did  the  plaintifl  and  Marden  purchase 
lotXo.  76  subject  to  the  restriction  as  to  the  building  line,  but  that  all  the 
other  lots  In  the  tract  sold  prior  to  defendaot^s  purchase  were  Impressed  with 
a  like  servitude;  and  this  alone  would,  I  think,  create  a  presumption  that 
plaintiff  and  his  grantor  took  title  to  the  lot  in  question,  relying  upon  the  as* 
sutanee  that  this  equity  was  one  which  attached  to  ail  the  land  witliin  the 
tract,  and  would  be  enforced  agtUnst  each  lot  sold.  But  in  addition  to  thla 
factit^peara  that  Culver  &  Crane  represented  to  the  purchasers  of  these 
lots  that  they  were  all  to  be  sold  subject  to  covenants  as  to  building  and 
Uqoor  selling,  and  plaintifl  testilies  that  Culver  stated  to  him  repeatedly  that 
the  xestiictions  covered  the  entire  tract,  and  that  it  was  upon  the  faith  of 
these  r^resentations  he  was  induced  to  purchase  and  build  a  reeidenoe  upon 
lot  76.  This  evidenee  is  not  without  substHnUal  corroboration,  and,  as  It 
is  not  contradicted,  it  may  now  be  safely  assnmed  that  the  first  proposi- 
tlcm,  viz.,  that  plaintiff  made  his  purchase  in  reliance  upon  the  restrictions 
and  eonditions  allied,  la  clearly  and  satisfactorily  established. 

Tbe  remaining  question  Is  possibly  involved  in  more  doubt,  but,  neverthe- 
leaa,  I  am  irresistibly  led  to  the  conclnsion  that  when  the  defendant  became 
the  owner  of  lots  77  and  78  he  knew,  or  liad  reasonable  cause  to  believe,  that 
they  were  Impressed  with  the  same  servitude  or  equity  as  attached  to  the 
otlKr  lots  of  this  tract.  It  is  true  that  tbe  witness  Minges  swears  that,  after 
placing  tbe  tract  with  Culver  &  Crane  for  them  to  dispose  of  tbe  lots,  be 
reserved  these  two  lots,  and  gave  directions  that  for  the  present,  at  least, 
tbC7  were  not  to  be  sold;  and  it  likewise  appears  that  he  assured  defendant, 
wben  he  mode  the  purcbaw,  that  they  were  unaffected  by  the  restrictions 
which  apftlled  to  the  other  lots;  but  it  does  not  aj^ear,  at  least  by  satisfac- 
tory evidence,  that  wben  they  were  reserved  upon  the  map  anything  was 
said  as  to  their  exemption  from  such  reetricUons;  and  it  seems  that  Culver 
k  Crane  continued  thereafter  to  assure  purchasers,  and  in  one  Instance,  at 
least,  in  Mr.  Minges'  presence,  ttiat  these  restrictions  covered  the  entire 
tract.  But  the  most  conclusive  evidence  upon  this  point  is  defendant's  own 
admission,  upon  his  oniss-examination,  that  when  he  purchased  lots  77  and  7& 
he  knew  Uiat  all  the  other  lots  hod  been  sold  subject  to  restrictions.  With 
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this  Informfttlon  Id  bis  poaspssion,  the  duty  was  certainly  Imposed  upon 
defendant  of  aacertalnlDg  whether  or  not  tlie  restrictions  which  applied  to 
the  other  lots  In  any  manner  affected  those  he  was  negotiating  for,  and  this 
notwithstanding  the  Hssurances  he  had  received  from  Minges.  Ha  saya  be  did 
Inquire  of  a  person  by  the  name  of  Agrain,  and  also  of  Williams,  but  he  ap- 
pears to  have  scrupulously  avoided  making  any  inquiries  of  parties  who 
were  in  a  position  to  know  the  precise  situation  of  affflirs.  Had  he  spt^en  to 
the  owners  of  adjoining  lots,  he  might  easily  and  speedily  have  ascertained 
that  they  had  made  their  purchase  upon  assurance  that  all  the  lots  were  to 
be  restricted  alike,  and  his  omission  of  this  plain  duty.  It  seems  to  me,  estab- 
lishes such  negligence  on  his  part  as  cannot  be  attributed  to  an  ordinarily  pru- 
dent man,  and  consequently  charges  him  with  the  knowledge  be  ought  to 
have  possessed.  Williamson  v.  Brown,  15  K.  Y.  354;  Baker  v.  Bliss,  39  N. 
Y.  70;  Bank  v.  Delano,  48  N.  Y,  326;  Ellis  v.  Horrman,  90  N,  Y.  466. 

But,  in  my  view  of  the  case,  it  is  unnecessary  to  resort  to  the  rule  of  law 
which,  under  circumstances  such  as  are  here  made  to  appear,  creates  a  pre- 
sumption of  knowledge,  for  It  is  impossible  to  resist  the  conclusion  that 
defendant  bought  with  actual  knowledge  of  the  situation.  As  has  bnen 
stated,  he  knew  that  every  other  lot  in  the  tract  had  been  sold  subject  to  cer- 
tain restrictions.  He  saw  that  all  the  houses  which  had  been  erected  were  at 
least  15  feet  from  the  line  of  the  street,  and  to  an  ordinarily  intelligent  p^- 
son  it  must  have  occurred  that  a  restrictiou  as  to  the  building  line  or  the 
selling  of  liquor  would  not  be  much  of  an  inducement  to  the  purchaser  of  lot 
76,  or  of  any  other  lot  In  the  tract.  If  such  restrictions  were  not  comraoD  to 
all  lot  owners,  or  if  the  owner  of  lota  77  and  78  was  to  be  permitted  to  erect 
a  saloon  fiush  with  the  street  line.  It  may  be  claimed  that  tliese  are  mere 
circumstances  which  may  or  may  not  tend  to  prove  actual  knowledge,  but 
additional,  and  perhaps  more  satisfactory,  proof  Is  furnished  by  the  defend- 
ant's own  declarations.  When  the  deeds  of  his  lota  were  being  drawn  by  the 
witness  Widener,  he  asked  him  if  he  would  get  himself  into  trouble  by  taking 
these  lots  without  restrictions,  knowing  that  all  the  others  had  been  sold  with 
restrictions,  and  bis  disturbed  state  of  mind  was  not  set  at  rest  until  he  re- 
ceived assurances  that  his  grantors  would  be  liable  for  any  violation  of  the 
agreement  In  respect  to  restrictions.  Again,  in  April  and  immediately  fol- 
lowing his  purchase,  defendant  stated  to  plaintiff  that  he  knew  of  the  restric- 
tions upon  the  Beechwood  tract  before  he  purchased,  but  that  he  bad  paid  a 
big  price  for  his  lots,  and  he  proposed  to  utilize  them  as  he  saw  fit.  Other 
evidence  might  be  referred  to  which  tends  to  strengthen  plalntiff^s  contention, 
but  I  think  it  lias  already  been  made  to  appear  that  the  case  varies  in  sereral 
essential  particulars  from  the  one  passed  upon  by  the  general  term,  and  that 
the  whole  evidence  very  clearly  establishes  both  the  propositions  which  that 
court  says  must  be  established  before  plaintiff  is  entitled  to  the  relief  sought. 
If  this  be  so,  it  follows,  within  well- recognized  authorities,  that  plaintiff  may 
invoke  in  his  behalf  the  rule  of  law  which  holds  that  a  purchaser  of  land  un- 
der a  deed  containing  no  conditions  may  nevertheless  take  subject  to  certain 
parol  restrictions  made  to  others  by  his  grantor,  where  he  had  knowledge  or 
the  opportunity  to  know  of  such  reslrictions  before  makini^  his  purchase. 
Tulk  V.  Moxhay,  11  Beav.  571;  mUs  v.  Miller,  8  Paige,  254;  Barrow  r. 
Richard,  8  Paige  351;  Tallmadge\.  Bank,  26  N.  Y.  105;  Trustees  v.  LyncTi, 
70  K.  Y.  440.  It  results  from  these  observations  that  pladntifl  is  entitled  to 
judgment  restraining  defendant  from  proceeding  with  the  ereoUon  of  his 
building,  and  judgment  tlierefor,  with  the  costs  of  the  action*  Is  therefore 
directed. 
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Sawtsr  e.  Benhbit  tt  al. 

(Supreme  CoxtrU  Special  Term,  New  Tbric  Countv-  Jma,  1889^) 

1.  IiXBSZ.— PlBADIITO  JoSTITIOATION— DmtTRBBB. 

In  aa  aotioa  tor  libel,  ao  answer  which  pleads  in JaeUflcttUon  the  trath  of  tha  al- 
iMrad  libel  oout^na  new  matter  within  Code  Civil  Froa  1 494^  provldioff  that  plain- 
tiff may  demur  to  a  defense  consistlnir  of  new  matter. 
9>  Bake — Pahtial  Dbfbxsb. 

Where  defendant  in  an  action  for  libel  pleads  tbe  truth  of  parts  only  of  the  al- 
Iwod  libetons  pnblloaUon,  it  is  lnsiiffi<dent  as  a  defense,  when  not  pleaded  apeclflo- 
«1&  aa  a  partis  dMense  or  in  mitigation  of  damanes. 

Action  b7  Lucius  Willard  Sawjer  against  James  Gordon  Bennett  and  others 
for  libel.   Plaintiff  demurred  to  the  answer.  Sustained. 

For  appeal  from  order  nying  motidh  for  bill  of  particulars,  see  18  K.  Y. 
S-jpp.  24.   See.  also.  Id.  93S. 

kugene  Frayer  and  Waimer  A  Prayett  for  plaintiff.  John  Towwlwnd,  for 
defendants. 

Bkach,  J.  The  action  fs  for  libel.  The  answer,  by  Its  second  and  third 
defenses*  pleads  in  Justification  tlie  truth  certain  portions  of  the  articles 
alleged  to  be  libelous.  The  plaintiff  demurs  upon  the  ground  that  the  de- 
fenses are  insufficient  In  law  upon  the  face  thereof.  It  is  provided  hj  section 
494,  Code  of  Civil  Procednre.  tliat  plaintiff  may  deroar  to  a  defense  consisting 
of  new  matter  contained  in  the  answer,  on  the  ground  above  specified.  The 
objection  that  the  plaintiff  has  mistaken  tlie  remedy  cannot  be  sustidncd. 
The  plea  of  truth  in  defense  Is  new  matter  within  the  statute  meaning.  The 
reason  Is  that  it  is  wholly  outside  and  distinct  from  the  alleged  cause  of  ac- 
tion, and  must  be  affirmatively  pleaded  by  the  defendant  and  so  proven  npon 
the  trial. 

1  am  of  opinion^  too.  that  the  demurrer  Is  well  taken.  The  Justlflcatian 
fails  as  a  complete  defense,  because  it  relates  but  to  parts  of  (he  publication 
alleged  libelous.  It  must  be  8o  weighed,  not  being  pleaded  specifically  as  a 
partial  defense  or  in  mitigation  of  damages.  Thompson  v.  Halbtrt,  109  K. 
Y.  329,  16  E.  Kep.  67&.  That  the  Justification  aa  pleaded  is  not  a  com- 
plete d^ense  is  hardly  debatable.  To  be  so,  the  Justlflcation  must  be  as 
broad  as  the  charge,  andof  che  verychai^  attempted  to  be  Justified.  Townsh. 
iUand.  &L.  (3d  Ed.)  §212.  and  cases  there  died;  Bkirmerv.  Powert,  IWend. 
461 ;  Fero  v.  Riuooe,  4  N.  Y.  162.  The  averments  of  verity  In  the  defense 
will  be  found,  npon  examination,  limited  to  speeifled  facts  contained  In  the 
pnblicationt  the  llbeloua  character  whereof  may  beaeriously  questioned.  The 
other  charges  against  the  plaintiff  are  omitted.  That  the  Justification  falls 
tax  short  of  the  ehargea  seems  apparent.  Judgment  ordered  for  plaintiff  on 
daDorrer  to  answer,  with  ousts.   Leave  to  amend  on  payment  (tf  costa. 


Gadt  0t  oI  e.  Cain  et  oL 

(Acprnna  Cmat,  Special  Term,  New  Tbrife  Oounlv.  July.  1899.) 

1.  BapLEvnr— ErntcT  or— Jitdoxsnt  tor  Fossbssioit. 

Where  plaintiff  in  replevin  takes  judgment  for  the  reoovery  of  the  proi>erty  Mdy. 
with  no  altemBtive  Judgment  for  its  v&lae,  defendant  obtains  no  title  thereto. 
S.  Maitdatobx  iKicrTcnoii— To  Dkutbb  Propirtt  Rboovbrbd  ik  Rbplbtin. 

Where  plaintiffs  recovered  Judgment  in  replevin  for  the  poeeeseion  only  of  a 
■peoiflc  obattel,  and  execution  was  issued  and  returned  without  obtaining  such 
poesesslon.  tbey  are  entitled  to  a  mandatory  in  junctton,  dlreotlng  defendant  to  de- 
Uvar  mch  property  to  them  or  to  tbe  sheriff. 

Action  by  Michael  Cain  and  Patrick  Rooney,  as  executors  of  Peter  Cain, 
deceased,  against  Sarah  Oain  and  Hosa  Flood,  to  obtain  a  mandatory  injunc- 
tlon  to  compel  d^endaots  to  surrender  to  plaintiffs  a  diamond  ring.  Judgment 


Digitized  by  Google 


46 


KXW  YORK  BUPFTJEHXMT,  VoL.  20. 


[Sup-Ot. 


for  plalnti£h.  Ad  execution  had  been  issued  on  a  judgment  in  replevin  In 
faTor  of  plaintiffs  and  against  defendants,  bat  the  sherlfF  failed  to  obtain 
the  property,  and  It  remained  In  the  possession  of  the  defendant  Oain. 

Sates,  Barnard  A  Tiffany,  for  plaintiffs.  Javut  O'Neill,  for  defendant 
Sarah  C^ln.   Hamilton  B.  Tomp1tin$,  tot  defendant  Rosa  Flood. 

iNaRAHAH,  J.  Plaintiffs*  testator  was  the  owner  of  a  diamond  ring,  de- 
scribed 1q  the  complaint,  and,  upon  bis  death,  the  title  to  that  ring  vested  in 
the  plaintiffs  as  bis  executors.  The  act  of  the  defendant  In  refusing  to  de- 
liver the  ring  to  plaintiffs  was  without  right,  and  plaintifb  were  entitled  to 
take  such  proceedings  as  were  proper  to  recover  possession  of  the  ring.  To 
enforce  tliat  right  they  commenced  the  action  of  replevin,  which  is  a  mere 
possessory  action,  claiming  title  to,  aad  a  right  of  possession  of,  the  property 
sought  to  be  recovered,  and  the  judgment  in  such  action,  adjudging  thi^ 
plaintiffs  were  entitled  to  the  possession  of  the  property,  was  an  adjudicaUon 
to  that  effect.  The  provision  of  law  allowing  a  plaintiff  in  an  action  to  re- 
cover the  p<»ses8ion  of  a  chattel  which  allows  a  money  judgment  for  the  value 
of  the  chattel.  In  case  the  possession  of  the  same  should  not  be  obtained  upon 
the  execution  issued  upon  such  judgment,  is  for  the  benefit  of  the  plaintiff, 
and  can  be  waived  by  him;  and  the  mere  entry  of  a  judgment  adjndgingtbat 
the  plaintiff  la  entitled  to  the  possession  of  the  said  chattel,  and  dired^ng  exe- 
cution to  enforce  such  right  of  possession,  does  not  of  ibwlf  vest  the  title  In 
the  defendant  as  a  judgment  in  an  action  for  trover,  unless  them  Is  also  con- 
tained in  the  judgment  a  proviaion  for  the  recovery  of  the  valueof  tfae<Aattel 
in  ease  possession  is  not  obtained,  and  the  payment  of  theamoontof  such 
judgment.  The  ring  in  question  was  the  property  of  the  testator.  It  was 
his  express  Intention  that  the  same  should  bo  delivered  to  the  defendant  Rosa 
Flood,  and  there  is  no  reason  why  this  intention  should  not  be  carried  Into 
effect,  or  that  the  court  staoald  not  enforce  it.  The  case  comes  within  the 
rale  stated  In  ffammond  v.  Morgan,  101  N.  T.  179.  4  X.  E.  Bep.  328,  and 
plaintiff  la  therefore  entitled  to  judgment,  with  costa  against  the  defendant 
Sarah  Gain. 


EiNesLBY  et  al.  t).  Jaoobt, 
{Supreme  Court,  SpetAal  Term,  New  York  County.  Jane,  18>Sl> 

'nuDa  Nahbs — Unauthobizbd  Use — In/uhcttoh. 

The  use  by  defendant  of  tbe  aame  of  plalntifls'  hotel  ae  a  tradMiMrk  for  Us  ot- 
gan  will  be  anJoiBed,  thoogb,  at  the  Ume  of  the  re^istrattoa  of  sueli  trada-marl^ 
plalntUtt  had  not  opened  the  hotel  for  buBiaess,  but  bad  it  ia  prooess  of  couBtroo- 
tlon,  where  it  appears  that  the  hotel  was  well  Iidowd  hy  the  name  in  qnestioD. 

Action  by  Herbert  M.  Kingsley  and  anothw.  partners  as  H.  M.  Kingsley 
Al  Bauman,  against  Herman  Jaeoby,  to  restrain  the  use  of  the  name  of  plain- 
tiffs' hotel  as  a  trade*mark  for  defendant's  cigars.  A  preliminary  injunction 
was  granted,  and  plaintiffs  move  to  continue  the  same.   Motion  granted. 

Carter,  Pinney  A  Kellogg,  for  plaintiffs.    C      0.  Wahle,  for  defendant. 

Tbvax,  J.  There  is  no  doubt  that  the  defendant  Intended  to  represent  to 
tbe  public  that  his  olgara  were  in  some  way  connected  with  the  hotel  known 
as  "Holtond  House, "  in  this  dly;  and  that  the  suggestion  that  the  dgara 
were  called  **HolIimd  House  Bouquets,"  because  someof  the  tobacco  of  whidti 
th^  were  made  was  purchased  from  Holland  houses  engaged  in  the  tobacco 
busineaa,  is  a  disingenuous  afteitliought.  In  fact,  in  the  defendant's  letter 
to  the  plaintiffs  written  in  February,  1B92,  he  said  that  "tbe  well-known  and 
juacly-deaerved  popularity  of  your  hotel  has  served  as  an  Inducement  for  me 
to  apply  its  name,  ao  widely  known,  to  one  of  my  new  and  best  brands  of 
<dgars."  At  the  time  the  defendant  registered  "the  Holland  House  Bou- 
quets" plaintiffs  bad  not  opened  the  "HoIUnd  House"  for  business,  but  at 
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that  time  tbsbalUlng  wm  in  ptooeis  of  conrtrueticHi,  and  it  ma  well  known 
in  tba  city  of  New  l^k  aa  "EtoUand  Honae." 

In  DHm  r.  £amb,  6  Bob.  (N.  Y.)  687.  the  plalnUff,  who  was  tbe  proprietor 
nttbrn  **Fmeott  Hooae**  in  New  rork  dtj,  moTed  for  an  injnnctitm  to  re- 
gain the  defendant  from  placing  the  words  "FresooUHoase"  on  Useoacbes. 
KoNEix,  in  granting  moUont  after  citing  Hotoard  t.  Henriquegt  S  Sandt. 
725.  and  JTarrA  v.  SUUngt,  7  Gush.  822, and  otberoases,  saTs,  in  hte  opinion, 
at  pages  589  and  540:  "And  in  ffowani  t.  Btmiqueat  ander  an  anal<^(ous 
atata  of  facta,  thto  court  restrained.  1^  injanotlon,  tbe  defendant  from  using 
tbm  words  'Irring  House*  upon  bis  coaches  imd  badges  of  his  serTsnts. 
*  •  *  Tbeoaaca  to  wbioh  I  have  referred,  as  well  as  Chrtaty  t.  Mvrphg, 
12  How.  Fr.  77,  are  an  answer  to  tbe  proposition  of  the  defendant's  oonnsel 
that  the  plaintiff  most  establish  In  a  oonrt  of  law  that  he  has  sustained  in- 
jury, before  be  can  invoke  ttie  aid  or  iH«tection  of  a  oonrfc  of  equi^.  In  this 
atota^  courts  of  equl^  will  alwi^  interfere  to  prevent  wrongs,  while  oonrta 
«f  law  can  mily  give  tedresa  after  the  wrongs  have  been  oommitted." 

In  Boward  v.  Hamtquaih  8  Sandf .  725,  where  the  plainUfl  was  the  proprietor 
of  an  hotel  In  New  York  ctly.  known  as  "Irving  House"  and  aa  "IrriDg 
Hotel.  **  it  was  lield  that  he  had  a  right  to  use  those  names,  to  the  exclusion  (tf 
otbw  persons  in  the  same  dtj  or  town;  and  accoiQingly  ttM  defendant  was 
restrained,  by  injunction,  from  asi  og  the  name  "Irving  Hotel. "  It  was  urged, 
araoiwother  things,  on  twlulf  of  tlie  defendant,  that  the  names  "Irving  House" 
and**Irving  Hotel"  werenottbasubjeotofapproprliMonasHpplledtoanhotel; 
tlMt  the  principle  upon  which  trade-marks  and  other  similar  rights  had  Iwen 
protected  was  applicable  alone  to  personal  property,  to  manufactured  articles, 
to  auch  things  as  were  oeceasarily  movable,  and  in  reference  to  which  frauds 
4»uld  be  practiced  without  twlng  easily  detected.  Judge  Caupbbll.  in  dis- 
posing of  this  objection,  says,  at  pages  727  and  728:  "  Upon  the  second  objec- 
tion of  tbe  defendant,  I.  at  first,  had  aome  doubt,  which,  by  a  more  careful 
consideration  and  by  conference  with  my  associates,  has  been  removed.  We 
think  that  tbe  principle  of  tba  rule  la  the  same,  to  whatever  subject  it  may  be 
applied,  and  that  a  party  will  be  protected  in  the  use  of  a  name  which  he  lias 
approfwiated,  and  his  skill  rendered  valuable,  whether  the  same  is  upon 
articles  of  personal  property  wldch  he  may  man  ufacture,  or  applied  to  an  hotel 
where  he  has  built  up  a  prosperous  business.  We  are  not  disposed  to  inter- 
fen  with  tbe  lawful  parsuits  of  any  one.  Every  man  may  and  ought  to  be 
permitted  to  pursue  a  lawful  calling  in  his  own  way,  provided  he  does  not 
eocroacb  upon  the  rights  of  hts  n^ghbor  or  tbe  public  good.  But  he  must 
not.  hy  any  deceitful  w  other  practice,  impose  upon  the  pubttc,  and  must  not, 
by  drosing  himself  in  another  man's  garmenta,  and  by  assuming  another 
man's  name,  endeavor  to  deprive  that  man  of  his  own  individuality,  and  thus 
despc^  him  of  the  gains  to  which,  by  hia  industry  and  akill.  he  is  fairly  enti- 
tled. To  make  the  application:  If  one  man  has,  by  superior  knowledge, 
made  his  hotel  desirable  for  the  traveler,  and  caused  its  name  to  become  pop- 
ular throughout  tbe  land,  another  man  ought  not  to  be  permitted  to  assume 
tbe  same  name  In  the  same  town,  and  thus  deprive  him  wno  Qrat  appropri- 
ated the  name  of  some  portion  of  the  fruits  of  that  good-will  which  honestly 
belong  to  him  alone.  It  can  hardly  require  argument  to  show  that  the  use  by 
the  defendants  of  the  same  name  for  their  hotel  interferes  with  the  plalntilT's 
business,  and  the  fact  is  fully  established  by  the  affldavlte.  Such  a  result, 
under  the  circumstances,  would  seem  to  be  inevitable.  If  the  defendants 
may  use  the  name,  others  may  do  the  same,  and  tbe  public  would  be  incon- 
venienced by  the  confusion  which  would  necessarily  arise.  There  is  no  hard- 
ship In  enforcing  the  rule  against  these  defendants.  There  is  an  abundance 
of  names  by  which  they  can  designate  their  hotel,  and  if  they  can,  by  their 
own  efforts,  by  their  skill  and  careful  attention  in  building  up  a  profitable 
business*  succeed  in  causing  their  hotel  to  Iwcome  known  and  popular  through- 
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out  the  land,  they  will  in  turn  be  entitled  to  protection  sgainst  those  who  nay 
seek  to  deprive  tliem  of  the  advantages  which  they  may  thus  honestly  acquire. 
The  three  of  my  associates,  the  chief  justice  aod  Justices  Ddeb  and  Mabon, 
who  were  present  at  the  argument  t(^ther  with  Justice  Sandfobd»  who 
granted  the  Injunction,  concur  with  me  in  the  opinion  that  the  injunction 
must  stand." 

In  Marsh  v.  Billtngs  7  Gush.  322.  the  plaintiffs  wpre  licensed  by  the  pro- 
prietor of  the  "Eevere  House,"  in  the  city  of  Boston,  to  put  upon  their 
coaches  and  tlie  caps  of  their  drivers  the  words  "Bevere  House."  A  similar 
license  had  previously  been  given  by  tlie  proprietor  of  the  house  to  the  defend- 
ants, but  had  been  terminated  by  mutual  coneent.  The  defendants,  however, 
continued  to  use  the  words  "Revere  House"  on  their  coaches  and  the  caps  of 
their  drivers.  In  an  action  on  the  case  brought  by  the  plaintiffs  against  tlie 
defendants  for  using  said  words,  it  was  held  by  the  supreme  court  of  Massar- 
cliusetts  that  the  plaintiffs  had  an  exclusive  riglit  to  use  the  words  ''Revere 
House"  for  the  purpose  of  indicating  that  they  bad  the  patronage  of  that  house 
for  ttie  conveyance  of  passengers.  Flbtcheb,  J.,  delivering  the  opinion  of 
tlie  court,  says,  page  330-t}32:  "This  is  an  action  on  the  case  sounding  in 
tort.  The  principle  involved  in  the  merits  of  the  case  is  one  at  much  impor- 
tance, not  only  to  persons  situated  as  the  plaintiffs  are,  but  to  the  public.  But 
this  principle  is  by  no  means  novel  in  its  character,  or  In  its  application  to  a 
case  like  the  present.  It  is  substantially  the  same  principle  w!iich  has  been 
repeatedly  recognized  and  acted  on  by  courts,  in  reference  to  th  ■  fraudulent  use 
of  trade-marks,  and  regarded  as  one  of  much  importance  in  a  mercantile  com- 
munity. YastnumlMrs,  no  doubt,  of  the  strangers  who  are  continually  arriv- 
ing at  the  stations  of  the  various  railroads  in  the  city  have  a  knowledge  of 
the  reputation  and  character  of  the  principal  hotels,  and  would  at  once  trust 
themselves  and  their  luggage  to  coachmen  supposed  to  have  the  patronage 
and  confidence  of  these  establishments.  Not  only  much  wrong  might  be  done 
to  individuals  situated  like  the  plaintiffs,  but  great  fraud  and  imposition  might 
be  practiced  upon  strangers,  if  coachmen  were  permitted  to  hold  themselves 
out,  falsely,  as  being  In  the  employment,  or  as  having  the  patronage  and 
countenance,  of  the  keepers  of  well-known  and  respectable  publlo  houses. 
*  *  *  The  defendants,  no  doubt,  had  a  perfect  right  to  carry  passengers 
from  the  station  to  the  Revere  House,  and  they  might,  perhaps,  use  the  words 
■Revere  House,'  provided  they  did  not  use  them  under  such  circumstances 
and  in  such  manner  as  to  effect  a  fraud  upon  others.  The  defendants  have 
a  perfect  right  to  carry  on  as  active  and  as  energetic  a  competition  as  they 
please  in  the  conveyance  of  passengers  to  the  Revere  House  or  any  other 
house.  The  employment  is  open  to  them  as  fully  and  freely  as  to  the  plain- 
tiffs. They  may  obtain  the  public  patronage  by  the  excellence  of  their  car- 
riages, the  civility  and  attention  of  their  drivers,  or  any  other  lawful  means. 
But  they  may  not,  by  falsehood  and  fraud,  violate  the  rights  of  others.  The 
business  is  fully  open  to  them,  but  they  must  not  dress  themselves  in  oolors 
and  adopt  and  wear  the  symbols  which  belong  to  others."  And  it  was  fur- 
ther held  in  this  case  that  the  action  would  lie  "without  proof  of  actual  or 
speciflc  damage."  Page  332.  MoUon  to  continue  injunction  granted,  with 
taO  oosti  to  ankle  event 
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Fhillifs  o.  WmNB  el  a{. 
(Sv^treme  Court.  tf«n«ral  Zlsmi,  Sasond  Department.  Jn^  99,  ISM.) 

BnOfOHfl — SCBSnTUTBD  Sbkticb— EviDnfOB. 

The  BberifPs  return  to  a  summons  showed  that  be  had  repeatedly  called  &t  de- 
feadant's  residence,  where  he  was  told  each  time  that  she  was  not  In,  and  that  he  was 
DOtabletOBerreherperaoDaUy.  Flaiotlfl's  attorney  then  went  to  defendant's  resi- 
denoe  and  was  unable  to  find  her,  the  person  present  stating  that  defendant  had 
been  away,  bnt  had  returned  for  a  few  hours,  and  gone  away  again  to  stay  for  some 
time;  tbat  she  did  not  care  to  say  where  defendant  was,  or  when  she  would  return, 
and  that  defendant  reortred  all  mail  matter  preriouuy  sent,  and  would  reotive 
Mcb  matter  thereafter,  field,  that  the  faota  aaUUishea  "Uiat  pnnwr  and  dlUgoDfc 
«flt«t  bad  been  made  to  sem  tbe  amnmona  upon  defendant^  and  tbat  the  plaoe  of 
her  BojoBin  could  not  be  aaoertabwd,"  under  Code  CItU  Proa  |  485,  proTiding  for 
nbatltnted  service  In  saeh  case. 

Appeal  from  special  term,  Westchester  eoanfy. 

Action  hy  Frederick  A.  Fbillips.  Jr.,  against  Maria  N.  Winne  and  otheni. 
From  an  order  denying  a  motion  to  vacate  an  order  for  Bubatitated  wrrJce  of 
a  summons,  defendant  Winne  appeals.  Affirmed. 

Argued  before  Baknard,  F.  J.,  and  Dteuan,  J. 

Jfoonsy  Shipmant  {Bdmund  Luis  Mooitey  and  Andrew  J.  Bhipmant  of 
oonnad*)  for  appellant.  Frank  S.  Gray,  for  respondent. 

Babkabd,  p.  J.  This  action  was  brought  to  foreclose  a  mortgage.  The 
defendant  Winne  resides  at  226  First  street,  Aibaoy,  T.  An  order  for 
substituted  service  upon-  her  of  tbe  summons  was  made,  and  an  order  was 
granted  at  special  term  denying  a  motion  to  set  aside  the. order  for  sub- 
sUtuted  service.  The  order  was  properly  granted  under  section  485.  CoAb 
CItII  Proc  The  defendant  Winne  resided  within  the  state.  The  return  of 
tbe  sherlft  shows  that  he  repeatedly  called  at  her  residence,  and  was  not  able 
to  find  her;  Uiat  he  was  told  on  each  occasion  tbat  she  was  not  in,  and  that 
be  was  not  able  to  sfrve  the  summons  personally  upon  her.  The  plaintiffs 
attorney  then  went  with  the  summons  to  her  residence,  and  was  unable  to 
find  tbe  defendant;  tbat  the  person  who  answered  his  call  stated  that  the  de- 
fendant bad  been  to  Sclienectady;  had  returned  and  stayed  a  few  hours,  and 
had  i^;ain.gime  away,  to  be  gone  for  some  time;  tbat  she  did  not  care  to  say 
where  she  had  gone,  or  when  she  would  return;  that  the  defendant  had  re- 
odved  all  mail  matter  preriously  sent  to  her,  and  would  receive  such  matter 
thereafter.  The  facts  f nlly  establislied  that  a  proper  and  diligent  effort  had 
been  made  to  serve  the  summ(»ui  upon  defendant,  and  that  the  plaoe  of 
ber  sojourn  could  not  be  ascertained.  The  order  ahoold  thereCors  be  afitrmed, 
with  ooats  and  disbursements. 


Gapbl  et  oL  v.  Lyons  et  aU 
(Oitu  Court  of  NeiD  Tork,  Oeneral  Term.  July  5^  1801) 

1.  TaaBPASS—Wso  abb  Tbbspassbbs. 

By  exceeding  the  coDditioas  of  a  oontraot  pennitUng  defsndaatB,  vrtiQe  engaged 
in  ereeting  a  bnildiog  on  an  adjoining  lot,  to  enter  plalntifls*  premises  to  alum 
them  up,  defendanta  thereby  became  trespassers. 

flL  auiB— Dah Aoaa. 

The  damage*  in  sach  case  Indnde  lose  of  profit!  sustained  oo  aoooQQt  of  plain- 
tUEs*  loablUty,  by  reason  of  defendants*  unlawful  aots.  to  perform  their  oontraota. 

Appeal  from  trial  term.  s 

Action  by  Henry  A.  Cape)  and  others  against  Jeremiah  0.  Lytms  and 
oUiers  for  dami^es  for  trespass  and  breach  of  contract.  From  a  Jadgment 
entered  on  a  verdict  for  plaintiffs,  defendants  appeal  Affirmed. 

Chofiee  B,  Southert  for  appellants.  J>.  Zet^neoa,  for  reqpondentt. 
v.20n.t.s.do.1.^ 
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FrrzsixONS,  J.  The  defeodanti  are  balldlng  oontracton,  and  owned  prom- 
fs«B  adjoining  plaintiffs*  premlsea.  Whlto  engaged  in  the  erectton  of  a  balld- 
ing  on  their  lot.  next  door  to  the  building  where  pUintfffs  were  carrying  on 
their  baeineaB.  thej  found  it  necessary  to  shore  up  the  plalntiffa'  bailding, 
and  requested  permisaion  to  do  so.  which  request  was  grantedi  upon  condition 
Uiat  the  needlea  should  enter  buildinj;  to  the  extent  of  one  foot,  and  put 
up  a  temporary  partition  against  ttie  inside  of  anch  needles,  and  replMse  certain 
drying  apparatus.  It  appears  that  the  needles  were  ran  in  plaintliZs'  prem- 
ises to  the  extent  of  about  eight  or  nine  feet,  no  partition  was  built,  and  the 
steam  Hpparatna  was  not  replaced;  and,  as  a  consequence  of  their  wrongful 
acta,  plaintiCb  claim  that  certain  orders  which  they  had  could  not  be  carried 
oat.  and  that  they  snftered  damage.  The  jury  rendered  a  rerdlet  forplatn- 
tiffg  fur  CdTO.SO.  Evidently  the  jary  beliered  the  plaintiffs*  version  of  the 
contnut  made  between  plaintiffs  and  defendants.  Therefore  the  defendanta. 
under  snoh  contract,  htul  the  right  only  to  enter  plaintiffs'  premlsea  within 
the  terms  of  anoh  contract,  and  their  entry  to  any  greater  or  larger  extent 
madA  them  trespassers  and  tort  fewors,  and  liable  for  any  conseqosntial 
damages  permitted  by  law.  The  dami^ea  austained  by  plai^flb  becanaa  of 
their  inabiUty  to  carry  out  their  deQnite  contracts,  and  consequent  loas  of 
profits  under  the  same  with  their  ouatomers,  which  &Ilnre  was  brought  about 
defendants*  wrongful  acts,  are  properly  provable,  ABAila  v.  BrolAahuM, 
N.  Y.  614.  Such  damages,  the  jury  believed,  amounted  to  $650.  The 
fiiilure  oi  defendants  to  replace  the  steam-drying  apparatus  was  alao  a  matter 
for  which  tiiey  were  liable,  and  the  damages  assessed  by  the  Jury,  $20.80, 
seem  to  be  proved.  We  find  no  errors. 
Judgnwnt  must  be  affirmed,  with  costs.   All  cononr. 


TOPLZIS  v.  Ullhan. 
(Ottv  CMirt  <if  New  York,  Geruroi  Term.  Jaae  U,  ISOi^ 

ICaSTIB  AXD  8KBVA.NT — AonOK  rOB  WBOItOrUL  DlBCHlRBB. 

In  an  aotioa  by  an  employe  for  a  wron^al  discharge,  where  pl&iotlff  obtains  em- 
ployment after  nU  diacnaroe,  defendant  la  entitled  to  a  credit  of  the  amoiiiit  ao 
eanied,  but  not  of  the  actual  value  of  tiia  aarrloas. 

Appeal  from  trial  term. 

Action  by  Samaon  Toplltz  Hgainst  Zjcopold  Ullman  for  damages  for  wnmg- 
ful  dismiual.  From  a  judgment  entered  on  a  verdict  for  plaintiff,  defend- 
ant {4>peal8.  Affirmed. 

Argued  before  £hblioh,  G.  J.,  and  Van  Wtck  and  Fitsbueoms,  JJ. 

HortaUs  <&  Herahfield,  for  appellant.   M.  H.  Opp^nheim,  for  respondent. 

Ehbuch,  C.  J.  The  action  is  for  wrongful  discharge,  and,  presumptively, 
the  plaintiff  Is  entitled  to  whatever  sum  became  due  by  the  contract  of  em- 
ployment. Costigan  v.  Railroad  Co.,  2  Denio,  609.  The  plaintiff  endeav- 
oreJ,  but  failed,  to  obtain  aimilar  employment  elsewliere,  and  earned  only 
$^)0  during  the  contract,  which  was  applied  in  mitigating  the  damages.  It 
is  claimed,  tiowever,  that  t>ecaude  the  plaintiff,  after  his  discbarge,  entert^ 
into  a  partnership  arrangement  with  one  Bavis,  the  defendant  is  entitled  to 
deduct  from  the  damages  claimed,  not  only  what  the  plaintiff  earned  in  stuch 
copartnership,  but  the  actual  value  of  the  services  rendered  therein,  without 
regard  to  their  pecuniary  result.  We  cannot  assent  to  this  view.  The  plain- 
tiff credited  the  defendant  with  all  he  earned  and  received,  and  this  is  all  he 
was  required  to  do.  The  doctrine  laid  down  In  Huntington  y.  Railraati 
Co.,  3S  (low.  Pr.  4>16i  does  not  conQict  with  this  view,  and  the  dieta  relied 
on  by  the  defendant  has  no  application  to  a  case  like  the  present,  where  the 
services  rendered  to  the  second  employer  have  been  performed  and  ochb- 
pletedi  and  the  exact  earnings  of  the  servant  ascertained  and  adjusted.  Tha 
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dicta  AffiieB  where  the  earnings  of  the  discha^ed  emplane  have  not  been  as- 
certaiaed,  in  which  case  it  would  be  implied  thab  each  servtoeB  of  tiie  em- 
ploye would  realize  their  reasonable  value,  aad.  is  the  absence  of  a  more  cer- 
tain basis  for  calculation,  this  would  be  adopted  as  the  correct  measure  uf  the 
earned,  bot  anadjnsted,  compensation.  But  that  case  goes  no  further.  It 
adheres  to  the  rule  "that  the  party  who  sustains  a  loss  by  the  willful  vloli^cm 
of  a  contract  by  the  other  Is  justly  entitled  *  *  *  for  liberal  and  com- 
plete indemnity  for  the  failure  of  snch  other,"  and  that  ttie  damages  result- 
ing frfwi  the  breach  are  to  be  regulated  by  the  "actual  loss."  A  discharged 
empl<^e  is  bound  to  make  reasonable  efforts  to  keep  down  the  damages,  and 
if,  after  every  exertion  on  bis  past,  he  credits  the  result  of  his  If^rs,  he  does 
all  the  law  requires  bim  to  do.  To  permit  the  employer  to  deduct  from  the 
damages,  not  only  what  tlw  employeeamed  after  his  discharge,  but  what  the 
efforts  of  the  empk>ye  ought  to  have  produced,  would  be  awarding  a  wrong- 
doer an  advantage  not  secured  by  tiie  person  free  from  fonlt,  nor  sauctloned 
by  any  rale  of  morality  or  law.  Such  a  princii^e  has  not  as  yet  found  its 
way  into  our  system  of  jurisprudeDee,  and  probably  never  will.  We  have  ex- 
amined th(»  briefs  of  connsel,  and  carefally  oonaidered  the  exceptions  takeu, 
bat  hare  fkiled  to  discover  any  error  that  has  operated  to  the  injuij  of  the 
defendant.  Tlie  Judgment  is  rigtat,  and  must  be  afflrmed»  with  costs. 
All  ooncnr. 


Feofu  m  nL  Cbubobtiap  «.  Boabd  of  Gounoxucxn  or        of  Bur- 

FALO. 

Fboflb  00}  r«f.  lujo  *.  Sahb. 

latiptrior  Court  of  Bujfalo,  OenanU  Xmn.  Angost  8;  isMl) 

Crrr  OaDxiTAiroB— Veto  Powkk  or  Matob— Ahskdmbiit  ov  CsAmTiR. 

Under  Act  AprU  27. 1893,  (Laws  1802,  o.  879,)  amending  the  obarter  of  ^e  otty  of 
Baffalo  so  aa  to  provide  that**commiB8loaer8  of  poUoe  shall  receive  snota  aaaaM 
8alai7  u  may  be  flxed  tnr  the  oomiaon  oooneil  at  m  joint  seuton  thereof. "  and  that 
■'saideoniiDonoDnncUsnalliminediately  •  •  •  determiae  the  amount  of  ludi 
a^azy, "  the  m^or  oaanot  veto  a  resolution  so  flztoff  the  same,  notwithstandlnff 
that  Act  Ma^h  87, 1891,  (the  revised  charter  of  said  city,)  provides  (section  18) 
tbat  "every  ordinance  and  resolntion  of  the  ctnnmon  oouaou, "  with  immatarlol  tx- 
oeptlooa,  ■'shall  be  presented  to  the  mayor  before  it  ^all  be  of  force, "  and  thai,  it 
he  doee  not  approve  it,  but  retams  it  with  Ms  objeottons  to  tbe  board  of  aldermen, 
that  board  and  tbe  board  of  oonndlmen  shall  pass  It  by  the  votes  of  two  thirds  d 
all  the  members  elected  before  it  shall  be  of  foroe.  Titos,  0.  J.,  dissentlnff. 

Appeal  from  special  term. 

Handamm  on  the  relation  of  William  E.  Churchyard  against  the  b(nrd  of 
Gouncilmen  of  Uie  city  of  Buffalo  to  compel  respondent  to  approve  certain 
warranto  drawn  in  favor  ot  relator  and  Fred  J.  lUig  in  paymentof  their  sala- 
ries aa  police  ocnnmissloners  of  said  city»  and  also  on  the  relation  of  Fred  J. 
Ulig  for  the  same  purpose.  From  orders  directing  the  issuance  of  peremptory 
writs,  respondent  appeals.  Affirmed. 

Argued  before  Trrus,  C.  J.,  and  Hatch,  J. 

Philip  A.  Zaing,  for  appellant.   Frank  C.  Laughlin,  for  respondent. 

Hatch,  J.  The  relator  is  one  of  tbe  police  commissioners  of  the  city  of 
Buffalo.  His  salary  was  fixed  under  and  in  pursuance  of  chapter  379,  Laws 
1892,  adopted  by  the  legislature  and  approved  by  the  governor  of  the  state 
April  27,  1882.  This  act  provides  that  "the  commlssionen  of  police  shall  re- 
ceive such  annual  salaiy  as  may  be  fixed  by  the  common  council  at  a  joint 
session  t'tietv>U  and  the  said  common  council  shall  immediately  upcm  tbe  pas- 
saga  of  this  act  determine  tin  amount  of  such  salary.  **  This  act  is  an  amend- 
HMMt  Of  seoUon  184»  Iaw»  U&l,  approved  Igr  ths  govtmor  Usroh  27t  1891, 
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oommonly  known  u  "The  BerlBed  Ofaarter  of  the  City  of  Buffalo.**  The 
councfl  met  In  jMnt  seulon.  and  determined  that  the  salaries  of  the  oommis- 
sloners  bo  fixed  at  the  rate  of  SS^OOO  per  annum,  beginning  May  6. 1892,  the 
date  of  the  Joint  session.   After  its  action  said  determination  was  presented 
to  the  mayor  of  Uie  dty  for  his  approval,  and  waa  by  him  returned  to  the 
board  of  aldermen  without  approval,  accompanied  by  a  veto  message,  reoit- 
ing  his  objections  thereto.   The  board  of  aldermen  dedfned  to  take  action 
thereon,  and  adopted  a  resolution  directing  that  a  warrant  for  the  payment  of 
relator's  salary  be  drawn  in  accordanoe  with  the  determination  of  the  joint 
session.   When  this  action  was  reported  to  defendant  it  adopted  a  resolution 
disapproving  of  said  action,  and  refused  assent  to  the  warrants  so  drawn. 
This  refusal  led  to  the  making  of  the  order  appealed  from .  By  stipulation  the 
questions  presented  by  this  appeal  are  limited  to  three.   The  (pinion  deliv- 
ered by  the  learned  judge  at  special  term,  to  my  mind.  satUfttctoriiy  answers 
all  the  objections  raised,  and  ordlaarily  further  discussion  would  be  deemed 
nnneeessary,  but,  as  one  question  Is  pertinadoiuly  and  confidently  argued  on 
this  appeal,  a  further  discnssim  of  It  is  notdeemed  out  <tf  place.   It  Is  formu- 
lated in  these  words:  "That  the  action  of  the  joint  session  of  the  oommon 
council  in  fixing  the  salaries  In  question  was  subjert  to  the  veto  power  of  the 
mayor.  **   In  disposing  of  this  questicm  a  conslderatlMi  of  the  veto  power,  its 
history,  purpose,  and  growth,  may  aid  us  In  arriving  at  a  correct  solution. 
The  word  "veto**  is  of  Latin  extrHOtlon,  and,  litenuly  translated,  reads,  "I 
forbid."  or  **I  deny."   These  words  have  a  singularly  ominous  sound  when 
thoy  are  applied  In  a  democratic  government,  and  at  once  call  attention  lo 
the  fact,  and  challenge  the  authority.   There  are.  In  constitutional  govern- 
ments, two  fundamental  theories  upon  which  the  grant  of  the  power  of  veto 
rests:  First,  to  preserve  the  integrity  of  that  branch  of  government  In  which 
the  vetoing  power  is  vested,  and  thus  maintain  an  e>]uilibriutD  of  govern- 
mental powers;  seoond,  to  act  as  a  check  upon  corrupt  or  hasly  and  ill-con- 
sidered l^lslation.   These  theories  have  entered  into  all  debates  touching  the 
power.    The  right,  when  given  at  all.  is  usually  lodged  in  the  executive 
branch  of  government.    Rome  vested  It  In  the  tribunes,  and  the  salutation 
**I  forbid,"  prouounced  by  a  tribune,  stationed  at  the  door  of  the  Roman 
senato,  meeting  a  bill,  nullified  It.   The  crown,  in  England,  possesses  the 
same  power.   French  philosophers  exhausted  their  learning  and  ingenuity 
upon  the  constitution  of  1791,  and  saw  it  ftdl  apart  for  the  reason,  Hcuoiig 
others,  that  the  king  possessed  the  power  of  suspension  of  legislation,  unless 
adopted  by  three  successive  Hssemblies.    The  Spanish  king  might  twice  re- 
fuse bis  sanction  to  the  action  of  the  cortes  before  it  could  find  a  place  in  the 
law,  under  the  constitntlon  of  1812;  and  the  Norwegian  constitution  of  1814 
was  like  it  in  this  respect.   The  early  colonial  legislatures  felt  the  same  power 
both  from  crown  and  governor,  for  it  was  the  practice  of  the  latter  to  have 
money  orders  in  his  favor  Injected  Into  or  accompanying  bills  to  be  signed* 
so  that  he  might  receive  the  former  at  the  time  or  before  he  signed  the  latter, 
which  accompaniment  was  much  preferred;  while  the  grievance  against  the 
crown  found  expression  In  the  declaration:  "He  has  refused  hfs  assent  to  laws 
the  most  wholesome  and  necessary  for  the  public  good."   It  waa  thought  by 
Blackstone  that  this  absolute  power  of  veto  whs  needful  for  equilibrium,  and  ao 
he  wrote:  "Here,  then,  is  lodged  tlie  sovereignty  of  the  British  constitution, 
and  lodged  as  tKneSciallyas  Is  possible  for  society;  for  in  no  other  shape  could 
we  be  BO  certain  of  finding  the  thi-ee  great  qualities  of  government  so  well 
and  30  happily  united.   If  the  supreme  power  were  lodged  In  any  one  of  tt)«» 
three  branches  separately,  we  must  be  exposed  to  the  inconveniences  of  either 
absolute  monarchy,  aristocracy,  or  democracy,  and  so  want  two  of  the  three 
principal  ingredients  of  good  polity, — ^tlier  virtue,  wisdom,  or  power.   If  it 
were  lodged  io  uaj  two  of  the  branche8,-^or  Instance,  in  the  kli^  and  houso 


Digitized  by  Google 


Saper.Ct.Bof.]    nopLS  v.  boabd  or  ooqncelkbn, 


68 


<tf  lords, — oar  lawi  might  be  proTldoitly  made  and  well  execated,  bat  tbej 
might  not  alw^ra  have  the  good  of  the  people  tn  view;  if  lodged  In  the  king 
and  eommonBt  we  ahould  want  that  eircamspection  and  mediatory  oauiion 
which  the  wisdom  of  the  peers  Is  to  aiford;  If  the  supreme  rights  of  leglslap 
tun  were  lodged  in  the  two  houses  only,  uid  the  king  had  do  negative  upon 
their  proeeedlngs*  th^  might  be  tempted  to  encroach  upon  the  royal  prerc^- 
tive,  or  perhaps  to  ab^ish  the  kingly  office,  and  thereby  weaken  tit  not  totally 
destroy)  the  strength  of  the  execatlve  power.  But  tiie  eonetitauonal  govern- 
ment <rf  this  ialand  Is  so  BdmiraUy  tempered  and  compounded  tlurt  nothing 
can  endanger  or  hurt  it  bat  destn^ng  the  equillbriam  of  power  between  one 
branch  of  the  legislature  and  the  rest."  Bl.  Comm.  (Chase.)  17.  It  is  to  be 
noticed  in  tMs  eonaeetion  that  the  British  oonstitatlon  makes  the  crown  a 
emstitaent  part  d  the  legialatnre  which  does  not  fiad  place  in  this  govern- 
ment  Ths  truth  of  the  statement  thai  one  generathm  Ihu  not  foresight  sitf- 
lidmt  tolegialate  fOr  the  next  finds  vivid  confirmation  from  this  qaotatlon, 
for  it  remains  m  the  fact  that  since  1692  the  right  of  veto  by  the  crown  baa 
not  been  exercised,  and  it  Is  asserted  tj  some  writers  that  its  exercise  at  this 
day  woald  lead  to  a  revolation.  The  veto  power  was  regarded  with  great 
distrust  and  disfavor  by  the  framers  of  our  government,  both  state  anj  na- 
tional, and  ita  right  of  exercise  is  by  no  means  anlversal  now.  Only  one  of 
tbe  original  state  constitutions — Massacfaasetts-— gave  even  a  qanlitted  veto, 
while  tbe  articles  of  confederation  withheld  tt  entii-ely,  reaching  the  other  ex- 
treme of  reqairing  the  assent  of  nine  statee  to  Important  acta  of  legislation; 
tfans  ^ring  to  a  minority  of  five  atates  an  absolute  right  of  veto.  The  bappy 
solution  of  tills  question  by  the  framers  of  the  federal  conatitutlon  had  for  ito 
bans  the  Integrity  uf  tbe  execative  branch  of  tbe  goTernment,  and  very  little 
coDaideratioD  was  given  to  the  theory  of  a  check  upon  Ill-considered  and  liaaty 
legislation.  As  late  as  18S4,  and,  so  far  as  X  possess  information,  at  this  date, 
Delaware,  North  Oirolina,  Ohio,  and  Bhode  Island  still  withhold  the  veto 
power  from  tbe  executive;  while  in  eight  others  a  majority  vote  of  tbe  whole 
number  of  members  elected  to  the  legislature  constitutes  all  that  is  required 
to  override  a  veto.  By  the  conatitutlon  of  1871  the  Qerman  empire  vests  its 
li^slative  power  in  the  federal  council  and  the  imperial  diet.  No  mention 
is  made  of  the  emperor,  but  in  certain  speciSed  bills  concerning  the  army, 
taxes,  etc..  the  proposal  of  the  federal  council  only  is  accepted,  and  this  gives 
to  the  emperor,  as  king  of  Prussia,  tbe  right  of  veto  against  its  action.  The 
Swiss  federal  constitution  gives  tbe  president  no  veto  power,  but  in  certain 
etntona  the  right  rests  with  tbe  voters.  In  the  kingdom  of  Poland  the  ob- 
jet^OQ  of  a  single  deputy  was  suffldenl  to  nnllify  the  bill. 

This  history,  and  these  Illustrations,  serve  to  show  that  the  people  <tf  all 
eonstituUonal  govemmente  are  extremely  solicitous  and  jealous  of  thia  power, 
aod  have  at  all  times  hedged  it  about  by  carefolly  expressed  limitations.  Con- 
sequently It  follows  that  tbe  right  of  Ita  exercise  by  an  executive  m  uat  always 
be  siippwted  by  plain  and  undoubted  authority,  it  has  of  recent  date  been 
the  gradual  and  growing  tielief  that  this  power  is  wisely  placed  in  the  exeou- 
tire  bead  of  municipal  authority,  not  as  essential  to  preserve  an  equilibrium 
of  governmental  power,  but  for  almost  tbe  sole  purpose  of  a  check  upon  cor- 
rupt and  hasty  action  and  Ill-considered  legislation.  This  is  not  a  new  idea, 
^ot  it  was  not  accepted  until  experience  has  shown  It  to  be.  uaually,  for  the 
best  interests  of  the  people  In  the  government  of  cities.  Franklin  long  ago 
suted  one  reason  for  the  lodgment  of  this  puwer  in  an  executive.  "A  single 
itian  may  be  afraid  or  ashamed  of  doing  injustice;  a  body  la  never  elthei-  one 
m  the  otiier.  if  it  is  strong  enoagh.  It  cannot  apprehend  assassination,  and, 
uy  dividing  the  shame  among  them,  it  is  so  little  a  piece  that  no  one  minds 
■I.*  While,  for  these  and  oUier  reasons,  it  is  doubtless  the  tendency  of  mod* 
rm  legislatlra  to  bestow  this  power  apon  the  executive  head  of  municipal 
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government  with  much  liberality,  jet  it  la  equally  trae>  and  always  to  be 
borne  in  mind,  that  the  power  must  be  expms  or  neceesarily  im[^ied,  and 
without  It,  it  does  not  exist.  Dill.  Mun.  Corp.,  (4th  Ed.)  §§  208-^1;  Mar- 
tindale  r.  Palmer,  52  Ind.  413;  National  Bank  y.  Totcn  nfSrenadOt  41  Fed. 
Rep.  91;  MaaKenzie  t.  Woolay,  39  La.  Ann.  949.  3  South.  Bep.  12& 

This  brings  ua  to  an  examination  of  the  statute  under  which  the  power 
here  exercised  Is  claimed  to  exist  The  charter  of  Buffalo  is  an  entire  scheme 
for  the  gOTernment  of  this  city.  It  was  carefully  digested,  and  ita  authors 
conceived  and  carried  out,  so  far  as  they  possessed  the  ability,  a  complete 
and  oonnected  scheme.  The  legislative  power  is  vested  in  a  common  council, 
consisting  Ot  two  branches.  The  mayor  Is  not  a  constituent  part  of  such 
legislature.  In  nearly  all  matters  this  council  acts  as  separate  bodies.  They 
act  jointly  In  certain  specified  cases.  Before  the  amendment  which  is  the 
subject  of  examination  here,  there  were  two  cases  which  called  for  joint  ses- 
sions,— one  for  tbe  election  of  a  city  clerk,  (section  33, )  the  other  to  fill  vacan- 
cies in  certain  electire  offices,  (section  374;)  but  in  neither  case  had  the  mayor 
any  control  over  its  action;  the  action  was  final.  So  far  as  the  present 
amendment  is  concerned,  there  is  nothing  expressed  therein  which  gives  tbe 
power  of  veto  to  the  mayor  In  terms.  It  must  therefore  rest,  if  at  all,  in  im- 
plication. It  seems  quite  clear  that  the  scheme  contemplated  by  this  charter 
was  that  original  action  should  be  taken  by  the  board  of  aldermen,  and  then 
be  passed  upon  by  the  board  of  councilmen,  which  action  was  to  be  subject 
to  review  by  the  mayor,  and  the  scheme  therefore  provides  for  fbis,  and  noth- 
ing more.  Where  acts  are  passed  upon  by  the  mayor  following  thU  course, 
definite  and  precise  provisions  provide  to  whom  such  action  shalt  go,  and,  if 
adverse  to  the  council's  action,  how  the  objection  shall  be  spedfled,  and  what 
action  they  shall  proceed  to  take,  and  what  vote  Is  essential  to  override  the 
veto.  It  is  conceded  that  there  is  no  provision  of  law  which  in  terms  pro- 
vides for  a  review  of  a  joint  action.  But  two  claims  are  urged  by  appellant 
in  answer  to  this  defect:  First.  That  the  amendment  is  to  be  treated  as  an 
original  act,  and  must  be  construed  in  view  of  the  original  statute;  that  as 
the  amendment  does  not  in  terms  take  away  the  right  of  veto,  and  as  It  ex- 
isted before  the  mayor  had  such  right,  therefore  he  possesses  it  now.  Sec- 
ond. That  even  though  there  be  no  specific  provision  for  the  review  of  the 
veto,  yet  the  power  is  not  for  that  reason  taken  away.  I  am  of  opinion  that 
the  first  view  is  not  tenable;  that  It  places  a  much  too  limited  significance 
upon  the  word  "determine."  This  amendment  Is  mandatory.  It  reads, 
^''ahall  immediately  determine  the  amount  of  such  salary."  They  could  be 
compelled  by  mandamtu  to  assemble  and  act.  and  no  provision  is  made,  so 
ftu-  as  I  can  find,  for  a  review.  On  the  contrary,  I  think  the  construction 
most  be  tliat  It  la  alone  the  determination  of  the  joint  session  which  is  con- 
templated and  commanded;  that  as  the  charter  providea,  as  we  have  seen, 
for  a  review  of  separate  action,  and  none  for  a  joint  action  before  this  amend- 
ment; that  when  the  amendment  was  made  the  legislature  contemplated  a 
change  of  the  system  In  fixing  these  salaiies  so  as  to  conform  to  the  theory  of 
Joint  sessions  as  then  existing  in  the  cluster,  and,  as  no  provision  was  made 
or  contemplated  for  a  review  of  Joint  action,  and  as  the  amendment  does  not 
provide  for  It,  therefore  it  does  not  exist.  Under  tbe  oondltluus  bere  ad- 
verted to  I  think  the  cwrect  oonstraction  to  be  that  "when  a  general  inten- 
tion is  expressed,  and  also  a  particular  IntonUon  inoompatible  with  the 
general  intention,  the  partlculu  intention  ia  to  be  considered  in  the  na- 
ture of  an  exeeptlon,"  (Hoeg  v.  GOrop,  129  N.  Y.  188.  29  N.  E.  Bep.  85; 
Bork  V.  Ctttf  Buffalo,  127  N.  Y.  64, 27  K.  £.  Bep.  356;)  and  that  sach 
rale  !■  to  be  applied  here.  These  salaries  ean  be  fixed  without  the  affirma- 
tive vote  (rf  a  single  councilman.  Whitetld»  ▼.  P«qpi«,  26  Wend.  634;  Cush. 
Pari.  Law,  )}§  412-414.  if  tbe  construction  fontendml  for  is  to  obtain,  it 
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woald  not  be  poaaible  witb  a  veto  to  work  such  a  result.  I  am  also  of  opin- 
ioo  that  the  second  objection  is  equally  unsouad,  for  if  there  be  still  left  the 
power  of  veto,  and  do  power  of  review,  it  follows  that  the  veto  is  absolute. 
&nd  the  action  is  nullified.  This  result  carries  us  far  beyond  any  veto  power 
gr&nted  by  the  charter  to  the  mayor  upon  any  act  of  the  council,  for  at  the 
moat  he  has  only  a  suspensory  power,  whicb  may  be  overridden.  If  now  we 
•ay  that  the  power  is  imposed  by  reason  of  a  prior  grant  of  it,  we  find  our- 
selves confronted  witb  tlie  condition  tliat,  while  the  actual  grant  is  limited, 
the  implied  power  Is  absolute.  It  is  needless  to  add  tliat  such  implication 
ought  never  to  be  reached  by  any  proper  construction  of  power,  .1  am  there- 
fore led  to  the  conclusion  that  the  mayor  possessed  no  power  of  veto  of  this 
action,  and  that  the  order  appealed  from  moat  be  i^med»  with  oosta. 
Like  order  in  the  case  of  lUig. 

Tmrs,  C.  J.,  {dissenting.)  The  questions  here  raised  are  brought  before 
this  court  by  an  appeal  from  an  order  of  the  special  term  granting  a  peremp- 
tory writ  of  inotuiarmu,  directed  to  the  board  of  councilmen  of  the  city  of 
Buffalo,  requiring  said  boaril  to  approve  of  a  certain  resolution  adopted  by 
the  board  of  aldermen  on  the  23d  day  of  May,  1892,  directing  warrants  drawu 
in  favor  of  the  relator  and  Frank  J.  IlUg  for  their  services  as  police  commis- 
aionera  of  this  city,  at  the  rate  of  SS.OOO  per  annum.  By  chapter  105  of  the 
Laws  of  1891  the  legislature  enacted  a  new  charter  for  this  city.  It  became 
a  law  on  the  27th  day  of  March,  1891.  The  provisions  making  a  general 
change  In  the  city  government  did  not  take  effect  until  the  first  Monday  of 
January*  1892,  but  titles  7  and  8  of  the  HCt  took  effect  and  became  operative 
at  once.  These  titles,  relating  to  the  department  of  police,  are  substautially 
a  re-enactment  of  chapter  634  of  the  Laws  of  1880,  as  amended  by  chapter  359 
of  the  Laws  of  1883.  establishing  a  police  department  for  this  city.  The 
salary  of  the  police  commissioners  was  fixed  by  section  36  of  the  act  of  1880, 
HS  amended  by  section  8  of  the  I^ws  of  1883,  at  C1.500  a  year,  and  was  the 
salary  they  were  entitled  to  receive  at  the  time  the  present  charter  went  into 
effect.  No  sum  was  named  which  they  should  receive  under  the  new  char- 
ter, but  section  474  provides  that  all  appointive  officers  having  a  fixed  and 
limited  term  of  service,  and  holding  office  when  this  act  talies  effect,  shall, 
daring  the  terms  for  which  they  were ap{>ointed,  receive  the  salary  they  were 
entitled  to  receive  when  the  charter  takes  effect;  so  that  the  police  commis- 
sioners were  entitled  to  receive  01,500  a  year  as  their  lawful  salary,  because 
tliat  was  the  amount  they  were  receiving  at  the  time  the  act  took  effect.  By 
section  184  of  the  charter  it  is  provided  that  the  commissioners  of  police  shall 
receive  such  annual  salary  as  may  be  fixed  by  the  common  council  by  ordi- 
nauoe.  It  was  evidently  intended  to  make  provision  for  fixing  salaries  by 
the  city  when  by  expiration  of  ttie  term  of  office  of  the  present  commission- 
ers such  action  would  became  necessary,  as  the  provision  of  section  474.  fix* 
ing  salaries,  is  a  temporary  one.  By  section  17  it  is  provided  that  no  change 
sliati  be  made  in  the  salary  or  compensation  of  any  officer  or  employe  during 
his  term  of  service.  Tttis  provision  is  found  in  the  section  conferring  power 
upon  the  common  council  to  enact  ordinances,  so  it  would  seem  from  the 
plain  reading  of  the  charter  that  the  police  commissioners  were  to  receive 
•1,500  a  year  salary,  and  no  more;  that  the  common  council  bad  the  power 
by  ordinance  to  Qx  the  salary  of  the  commissioners  whenever  the  terms  of 
the  present  oommissioneia  sliould  expirei  but  could  not  change  the  salary  of 
the  present  oommlsslonera,  either  to  Increase  or  diminish,  and  consequently 
was  limited  to  the  amount  they  were  receiving  it  the  time  the  charter  took 
effect.  It  appears  that  the  common  council,  by  ordinance,  passed  and  ap- 
proved by  the  isukyar  on  the  8Ui  day  of  Febroary.  1892,  as  provided  by  seo- 
tioB  IM  of  Um  charter,  fixed  the  salary  of  the  police  oommlsaloners  at  f  1.500 
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a  year.  Tbte  was  the  situation  when,  on  April  27.  1892,  the  legialatura 
piiBsed  an  act  amending  section  184  of  the  charter  so  as  to  read  as  follows: 
"The  commissioners  of  police  shall  receive  such  salary  bs  may  be  fixed  by 
the  common  counsel  at  a  Joint  session  tfiereof,  and  the  said  common  oouneil 
shall,  immediately  upon  the  passage  of  this  aot,  determine  the  amount  of 
such  salary.**  The  amendment  is  Imlicated  by  italics,  and  consists  in  the 
addition  of  that  clause  to  the  section.  Before  the  amendment  the  common 
council  were  empowered  to  fix  the  salary  of  the  police  commissioners  by  ordi- 
nance. The  amendment  still  left  it  with  the  common  council  to  fix  the  sal- 
ary, but  it  was  to  meet  in  joint  session  at  once,  and  do  what  it  was  already 
authorized  to  do  by  the  board  of  councilmen  and  the  board  of  aldermen  act> 
ing  separately.  The  amendment  does  not  in  terms  authorize  the  common 
council  to  increase  the  salary  of  the  police  commissioners,  and  makes  no 
change  in  tlie  section  other  llian  to  authorize  the  common  council  to  act  in 
joint  session,  instead  of  in  the  usual  way  by  separate  action  of  the  board 
of  councilmen  and  the  board  of  aldermen.  It  may  well  be  questioned  whether 
the  amendment  conferred  any  additional  power  upon  the  common  council, 
and  whether  it  was  not  intended  simply  to  change  the  mode  of  the  exercise 
of  the  power  which  that  body  already  possessed,  in  view  of  the  express  prohi- 
bition contained  in  section  17  of  the  cliarter,  and  in  the  absence  of  express 
authority  in  tlie  amendment.  However  that  may  be,  I  do  not  think  it  neces- 
sary to  pass  upon  that  question.  The  view  which  I  have  taken  of  the  case 
leads  me  to  the  conclusion  that  the  ordinance  or  resolution  passed  by  the 
joint  session,  axing  the  salary  at  $3,000  a  year,  la  of  no  force  wltliouC  the 
approval  of  the  mayor,  and  that  the  amendment  did  not  have  the  eSet^  to 
repeal  the  provisions  of  the  charter  requiring  such  approval. 

It  is  claimed  that  the  legislature  intended  to  authorize  the  common  council 
to  fix  the  siilary  independent  of  the  mayor,  and  that  it  is  the  duty  of  the  court 
to  give  effect  to  such  intention.  While  that  is  true,  it  is  clearly  the  law  that 
the  court  cannot  go  outside  of  the  act,  and  ask  opinion  of  the  individual  mem- 
bers of  the  legislature,  for  the  purpose  of  ascertaining  the  legislative  intent. 
Peopls  V,  Potter,  47  N.  Y.  375.  Such  intent  must  be  gathered  from  the  Mt 
itself,  taking  into  consideration  what  evil  was  sought  to  be  remedied.  It 
cannot  be  supposed  that  the  legislature,  in  view  of  the  fact  that  tlie  charter 
represented  the  best  sentiment  of  the  people  of  this  city,  clearly  expressed 
after  months  of  deliberaUon  by  some  of  the  most  learned  and  patriotio  of  our 
oitizens.  Intended  to  take  from  the  mayor  a  power  so  wisely  and  safely  be- 
stowed upon  him.  The  evil  sought  to  be  remedied  Is  apparent  from  the  cfaar> 
ter  Itself.  Too  much  power  was  vested  In  tiie  common  council  and  too  UtUe 
in  the  mayor.  It  was  thought  to  correct  supposed  abuses  existing  under  the 
old  charter,  by  conferring  more  aathority  upon  the  executive  branch  of  the 
city  government;  and  this,  in  a  great  measure,  was  accomplished  by  the  new 
charter.  It  cannot  be  said  tliat  the  Jegidatnre,  in  the  absence  of  express  lan- 
guage, intended  to  undo,  even  in  part,  what  had  required  so  much  labor  and 
trouble  to  bring  about.  The  teglsUUve  power  of  the  city  is  vested  in  the 
common  council,  consisting  of  a  board  of  oouncllmui  and  a  boud  of  alder, 
men.  Section  4.  But  by  section  18  "every  ordinance  and  resolution  of  the 
common  council,  except  resolutions  making  or  approving  appointments  to  of- 
fice or  place,  designating  the  official  paper,  canvassing  votes,  adopting  or  al- 
tering comptroller's  estimates  under  section  seventy  of  this  act,  shall  be  pre- 
sented to  the  niayor  before  it  shall  be  of  force.  If  he  Approves  it  he  shall  sign 
it.  but.  if  not.  he  shall  return  it,  with  his  objections,  to  tiie  city  clerk,  who 
shall  lay  the  same  before  the  board  of  aldermen  at  its  next  rwular  meeting 
thereafter;"  and  the  hoard  shall  proceed  to  reconsider  It,  and.  if  passed  by  the 
votes  of  two  thirds  of  all  the  members  elected,  and  the  board  A  coundlm«L 
by  a  like  vote  pass  It,  such  resolution  will  be  of  force  notwithstanding  the  ob- 
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Jections  of  the  mayor.  Wbile  the  mayor,  Independent  of  the  atatute,  pos- 
Kesses  no  power  to  Teto,  neither  does  the  common  oounoll  poBSess  any  power 
to  enact  ordinances  and  resolutions  otherwise  than  is  expressly  conferred  by 
statute  or  is  necessarily  and  logically  deducible  therefrom.  Both  derive  their 
power  from  the  statute,  the  one  as  much  as  the  other;  and  they  are  limited 
in  the  exercise  of  such  power  to  such  acts  as  are  by  statute  conferred  upon 
them.  The  common  council  possessed  the  power  to  fix  salaries,  and  this 
amendment  does  not  enlarge  the  powers  of  that  body.  It  changed  the  pro* 
<;ediire  by  which  the  salary- of  the  police  commissioners  was  fixed.  Instead 
of  the  common  council  acting  by  its  two  boards,  one  concurring  in  the  action 
of  the  other,  it  requires  that  the  power  shall  be  exercised  immediately  in  joint 
session.  The  language  of  the  amendment  is  clear,  precise,  and  not  ambigu- 
ous, and  we  are  not  called  upon  to  ascertain  what  tt  means,  but  to  determine 
what  effect  the  last  dedaration  of  the  legislature  has  upon  the  act  amended. 
It  is  andoubtedly  competent  for  the  legislature  to  authorize  the  common 
council,  either  with  or  without  the  approval  of  the  mayor,  tcf  fix  the  salary  of 
the  police  commissioners,  either  in  joint  session  or  by  the  boards  composing 
that  body  acting  separately.  Has  this  been  done  by  thia  amendment?  It 
liaa  been  seen  that  section  18  of  the  charter  requires  the  approval  of  the  mayor 
to  the  validity  of  a  resolution  of  the  character  of  the  one  passed  by  the  com- 
nioc  council  in  joint  session.  It  la  a  well-known  principle  of  construction  of 
statutes  that  amendments  must  be  read  in  connection  with  the  whole  instru- 
ment, and  do  not  supersede  any  provision  to  which  they  are  not  absolutely 
rapngnant,  {In  n  GUbert  El.  R.  Co.,  7U  N.  Y.  861;  t.  AgUa,6  Daly, 

IV,  alBrmed  62  N.  T.  623;)  and  that  one  statute  does  not  affect  the  repeal  of 
another*  unless  tiietwo  are  repugnant  and  Inconsistent,  {ffankim  v.  Mayor, 
64  N.  Y.  18.)  This  amendment  must  be  construed  with  the  charter,  as  a  part 
of  It,  and  if  it  ia  not  repugnant  to  or  tnconsistent  with  the  other  provisions 
of  that  act  they  must  stand  together.  From  what  has  been  said  It  is  not  clear 
in  what  particular  tt  Is  inconsistent  with  the  other  provisions  of  the  charter, 
and  the  fact  that  It  was  passed  as  an  amendment,  and  not  with  the  original 
charter,  does  not,  it  seems  to  me,  change  the  construction  which  1  have  given 
to  it,  If  it  had  been  a  part  of  the  original  charter,  it  would  not  have  seemed 
absurd  or  innonsistent  with  the  provision  requiring  the  mayor  to  ai^rove  be- 
fore the  action  of  ttie  common  coundl  Is  effectual;  and  it  is  not  apparent  how 
the  fact  that  it  Is  an  amendment  changes  its  force  or  effect  in  that  regard,  or 
requires  a  different  construction.  Possibly  the  legislature  intended  to  do 
what  the  relator  claims  waa  acoomidlshed  by  the  amendment.  I  do  not 
think,  however,  that  It  can  be  fairly  said  that  sueh  a  result  was  anticipated 
or  intended.  If  It  was,  then  there  was  a  failure  to  state  that  intention,  either 
in  express  language  or  by  necessaiy  Impltcallon.  If  the  views  here  express^ 
lire  correct  It  follown  that  the  writ  should  not  have  been  granted,  and  that 
the  order  appealed  from  should  be  reversed,  with  costs. 

As  the  same  question  is  Involved  In  the  case  of  People  ex  rti,  Illlg*  now  • 
pending  before  us,  a  like  order  should  be  made  in  that  ease. 

Whit^  J.,  did  not  ait. 
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Tn  tt  Ehublet  «t  al.   In  r«  Foote.   In  n  Lbatitt'b  Ebeatb. 
(Surrogate*!  Court,  Nme  York  CoutUv-  June,  18Ul) 

Dun  or  Paktnhb — Powira  of  Subtttcu  as  Bxbodtob  to  Ckntmrm  Bnazraas. 

The  two  memben  of  •  flrm  a«rro«d  In  tbeir  partitenhlp  articles  tbat,  in  oue  of 
the  death  of  either,  the  baslneu  shonld  be  setued  up  as  bood  aa  the  survivor  and 
the  legal  representatives  of  tbe  deceased  partner  should  deem  expedient,  and  that 
the  business  should  be  oontinued,  or  sold,  as  might  be  agreed.  One  of  the  partaera- 
died,  and  tbe  only  one  of  his  executors  who  qualified  was  tba  snrriTing  partner. 
Held,  that  he  oould  not,  aa  exeontor,  agree  with  hims^  as  surrlving  partner,  aa- 
to  the  matters  referred  to  In  tbe  partoersbip  articles. 

Fetition  by  Josephine  A.  Ennbley  and  Margaret  Robert  Leavltt  for  revoea- 
tton  ot  the  letters  testamentary  of  John  Howard  Foote,  exeentor  and  tnistee 
Qt  Henry  M.  Leavitt.   Decree  that  the  exeoutor  give  bond. 

For  proceeding!  to  settle  the  acoounts  of  tbe  exeeutor,  see  17  N.  Y.  Snpp. 

Bobinson,  SMdle  <ft  Ward,  for  petitioners.  Miron  WinsUm^  for  executor.. 

Rakbox*  S.  Application  to  revcAe  letters  and  to  remove  testamentary  trus- 
tee; The  ground  for  the  application  nlatee  to  the  disposition  of  a  fund  of 
S80.000,- wbtob  leiweBentB  the  interest  ctf  decedent  in  a  firm  of  which  Uie  re- 
spondent Is  s(de  surviving  partner.  It  remains  (Uie  larger  part)  still  Invested 
in  the  business  at  6  per  cent,  interest.  The  utteles  of  copartnership  pro- 
vided that  "in  ease  of  death  al  either  party  the  business  shall  be  settled  ap  as- 
soon  thereafter  as  may  be  deemed  expedient  by  consent  of  Uie  survivor  and 
the  legfU  represmtatives  tA  tbe  party  so  dying,  and  the  Interest  of  each  aball 
be  determined  and  the  business  oontinaed  or  sold  as  may  be  mutually  agre^l 
upon,**  But  one  of  tbe  encutors  qualifledt — the  surviving  partner, — and  it 
seems  dear  that  under  ttie  drcunutances  be  conid  not  agree  (as  executor)- 
with  himself  (as  surviving  partoer)  as  to  the  matters  r^erred  to  In  tbe  co- 
partnership articles.  There  would  bean  absolute  disqualiflcatioa  on  his  part. 
The  respondent  shows  that,  shortly  after  testator's  death,  the  widow  and  one 
of  the  petitioners  herein  wrote  the  respondent  that  the  interest  of  testator  in 
tbe  business  might  be  continued  until  such  time  as  respondent  oould  conven- 
iently arrange  to  dose  it  without  embarrassment  or  loss  to  him,  or  any  inter- 
mption  to  tbe  success  of  tbe  business.  It  is  certain  that  up  to  the  present 
time  no  complaint  has  been  made  of  tbe  conduct  of  the  exeoutor  on  this  scene. 
It  is  equally  plain  that  tbe  exeoutor  fears  a  possible  embarrassment  of  his 
business  may  be  caused  fay  the  withdrawal  of  this  laige  sum  from  the  capital 
of  his  concern.  The  petitionerB  allege,  butcannot  besald  to  have  establiataed, 
the  financial  irresponsibility  of  the  respondent.  On  the  acconnting  of  tbe 
executor  there  was  a  contest  as  to  the  amount  due  to  the  estate  from  the  firm. 
The  referee  allowed  certain  deductions,  but  was  overruled  by  the  surrogate* 
whose  decision  was  aflBrmed  at  general  term.  17  K.  T.Supp.  44.  Anappeal 
is  now  pending  to  tbe  court  of  appeals.  The  prosecution  of  this  appeal 
this  respondent  will  not  be  prejudiced  by  tbe  determination  of  tbia  applica- 
tion in  favor  of  petitioners,  as  the  judgment  agninst  respondent  is  personal 
as  well  as  official,  and  he  can  persoiiuUy  prosecute  the  appeal,  notwithstand- 
ing 1)13  letters  may  have  been  revolied.  The  suggestion  of  respondent  that 
the  estate  may  suCfer,  If  there  is  an  immediate  llijuidatioa  of  tbe  bnsloesa 
forced  by  the  necessity  of  paying  the  estate  tbe  balance  due  from  the  firm,  is 
not  reconcilable  with  his  other  statements,  where  he  seeks  to  impress  the 
court  with  his  undoubted  financial  responsibility.  Tbe  fund  is  earning  6  per 
cent,  interest  in  the  executor's  hands,  which  is  considerably  in  excess  of  the 
Income  usually  derived  from  the  investment  of  trust  funds.  But  the  tnvest- 
ment  is  not  sanctioned  by  the  law,  and  it  may  be  that  the  estate  would  bave- 
the  right  to  hold  the  exeoutor  to  account  tor  a  sum  in  excess  of  6  per  co&L^ 
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If  b7  Its  illegal  inveBtmeDt  in  respondMit's  baalaass  It  has  earned  a  greater 
nte  <rf  proQt.  Section  2685,  aubd.  2,  makea  an  Inveatment  in  secarltWB  un- 
authorized by  law  ground  for  levocation  of  lettei-a.  Under  section  2687* 
sabd.  3,  the  surrogate  may  direct  the  executor  to  givea  bond  within  five  days* 
where  the  circamatancea  of  the  encutw  are  such  that  they  do  not  afford  ade- 
quate BeooTity  to  peraons  Intereeted.  I  think  that,  under  the  circumatancea. 
UUa  latter  pioTttion  should  be  required.  The  respondent  must  give  a  bond 
as  provided  in  aectioa  2687.  aubd.    for  the  funds  retained  biy  him  as  execu- 

UE. 


In  r»  Conkun's  Estatb. 

/«  rs  liEDDY* 

09urTOffnt«'»  Court,  2feu?  Fork  Counltf.  January*  189IX) 

1.  Xksootom  aitd  ADi[iiTnTBi.TOBs—Aooouimira— Trust  vo  Pat  Foiraux.  Xsramaa 
— Vaiiditt. 

Where  a  peraon  give*  a  olieok  to  aoother  for  a  certain  sum,  with  dlrectloo*  and 
mder  an  agreemeDt  that  aftei"  ber  death  bo  muota  of  the  ■am  as  may  be  necessary 
ahAU  be  expended  for  funeral  ezpenaes,  incloeing  a  bnrlal  plot,  and  a  suitable  heao- 
BtODo,  a  Talid  trost  is  created,  and  the  exeootrix  of  the  estate  of  aaoh  peraoa  la  not 
eliargeabla  with  the  snma  ao  otzpended  by  the  trustee,  but  she  Is  Ualm  fOr  the  nn- 
axpraded  baianca  towhioh  the  trustee  makes  no  olalm,  and  which  he  la  wlUIng  to 
pay  over  to  the  estate. 

t.  BaJU— CoiUnBBIONftAXD  COSTB. 

Where  an  ezecotriz  Is  grossly  deUnqoent  In  the  admlolatration  of  the  estate^  and 
tlMie  la  no  pretense  of  oompiiaaoe  with  tlie  plainest  xeQultenisnts  of  the  statute, 
ahe  ia  not  entitled  to  any  commiBsions,  and  is  personally  chargeable  with  the  costs 
of  the  proceedings  in  settlement  of  her  account. 

Proceeding  for  the  judicial  settlement  of  the  account  of  Mary  Leddy.  exeo- 
utiix  of  the  estate  of  £Uen  Conklin,  deceased. 

Robert  0*ByrM,  for  executrix.  Booraem,  ffamilUm  <ft  Beekett,  for  oon- 
teetant,  Mary  A.  Walsh. 

Bansoh,  S.  The  report  of  tlie  referee  is  confirmed,  ffiroept  as  aiqiears  to  ' 
tbe  contrary,  in  the  following:  In  May.  1888,  the  decedent,  upon  the  suf^es- 
tion  of  her  huabHnd  and  Monsignor  Farley,  gave  the  latter  an  order  on  the 
aavings  bank  for  $1,000,  to  be  expended  by  him  to  meet  the  expenses  attend- 
ing her  death,  to  pay  funeral  expenses,  and  for  Inclosing  her  burial  plot,  and 
ior  a  8nltirt>le  headstone.  In  pursuance  of  this  direction,  the  sum  of  $1,000 
waa  drawn  from  tbe  baok,  and  subsequently  tbe  inteiest  on  that  amount, 
017.50.  The  decedent  told  Monsignor  Farley  that  If  any  balance  remained  he 
could  do  with  it  as  he  pleased.  Forty-five  dollars  was  expended  by  blm  be- 
fore her  death,  and  the  following  payments  made  by  him  thereafter:  For 
f  uD«-al  expenses,  $10;  to  Rohan  Bros,  for  tablet  and  lettering,  and  inclosing 
plot  and  sodding  same,  $664.44;  to  Thomas  BoylstoD.  funeral  expenaes, 
$214.50;  and  $10  to  a  clergyman  to  say  masses.  The  executrix  admits  tliat 
atae  never  made  any  effort  to  collect  this  part  of  tbe  estate,  and  that  ahe  did 
not  authorize  the  expenditures.  Tbe  referee  has  charged  the  account  of  the 
axocutilx  with  the  sums  paid  out  by  Monsignor  Farley  sincedecedent's  death. 
Thia  is  error.  The  trust  created  in  the  llfecioieuf  thedecedent  was  undoubt- 
edly valid.  As  was  said  In  GUman  v.  McArdle,  99  N.  Y.  460.  2  N.  E.  Rep. 
464.  "there  certainly  can  be  no  legal  objection  to  a  person  contracting  in  hia 
lifetime  for  his  funeral,  his  coffin,  and  his  monument,  *  •  *  and  paying- 
tor  them  in  advance;  and,  if  bo.  what  reason  can  there  be  for  denying  him  the 
powco-  for  payhdg  a  sum  of  money  to  a  third  person  on  his  agreement  to  pro- 
cure those  things?"  In  the  case  at  bar  the  intention  of  tbe  testatrix  was 
that,  upon  the  agreement  of  Monsignor  Farley  to  carry  out  her  wiabea  re- 
gaidlns  ber  fanwat  andburitfl  ph>l,  be  should  rec^ve  $1,000.  and  ex- 
pend toe  entire  aum  U  noceoaary.  If  this  had  not  been  ho:  intention,  she 
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would  not  have  said  that  he  coold  do  what  he  pleased  with  any  balance  there 
might  be,  but,  on  the  contrary,  would  have  restricted  the  expenditures,  and 
directed  hlra  to  draw  a  lesser  sum  from  the  baak.  It  is  evidenc  she  contena- 
plated  the  application  of  the  entire  amounts  if  necessary,  in  the  trustee's  dis- 
cretion. In  view  of  the  fact  that  Honsignor  Farley  lays  no  claim  to  the  un- 
expended balance,  and  is  willing  to  tnrn  it  over,  I  thinlc  It  is  the  duty  of  the 
executrix  to  make  it  an  asset  of  the  estate,  and  her  account  shbuld  be  charged 
with  the  amount.  The  executrix  should  be  charged  wltli  the  amount  received 
by  her  as  executrix,  but  credited,  however,  with  the  amount  of  the  legacies 
paid  by  her,  as  the  same  must  be  abated  in  consequence  of  the  insufficiency 
of  the  estate  to  pay  the  same  in  full.  The  conduct  of  the  executrix  is  repre- 
hensible. The  language  used  by  the  surrogate  In  Re  Harnett,  15  N.  Y.  St. 
Kep.  725,  is  applicable  to  this  case,  and  will  be  incorporated  and  become  a 
part  of  the  decision:  "The  executrix  has  been  grossly  delinquent  in  her  ad- 
miuistration  of  this  estate.  There  has  been  no  pretense  on  her  part  or  behalf 
of  compliance  with  the  plainest  requirements  of  the  statute.  *  *  *  It  is 
clear,  on  the  evidence,  ttiat  she  is  an  Ignorant  woman,  and  has  been  absolutely 
dependent  upon  her  attorney  for  advice  and  direction  in  regard  to  the  most 
simple  details  of  her  duties  as  executrix.  *  *  *  In  cases  such  as  this  it 
is  the  duty  of  the  court  to  vigorously  condemn  such  palpable  negligence,  and 
to  visit  upon  the  delinquent  such  reproof  and  penalty  aa  the  wholesome  ad- 
ministration of  justice  and  the  rights  of  those  to  whom  the  estate  belongs 
demands."  In  this  case  the  executrix  ought  not  to  be  allowed  any  oommta- 
sions,  and  the  entire  costs  of  this  proceeding  should  be  charged  against  her 
personally. 


Tn  r»  Boarduan's  Will. 
(Siarogate't  Court,  Ctutarauf/tia  County.  December  29, 1801.) 
1.  Wbu— Pbobai>— CoHvnuonoK— Vauditt. 

A  witness  to  a  wIU  offered  for  probate,  whloh  had  been  exeoated  10  years  before, 
had  bat  a  vague  reooUection  of  the  oiroumstaooeB  attendlofi  the  exeoution,  but  waa 
of  the  impression  that  It  was  not  siKned  by  the  testator  in  the  presence  of  himself 
and  the  other  witnesses,  and  that  he  did  not  observe  the  signature.  It  appeared 
that  this  witness  had  written  the  date  immediately  above  the  plaoe  for  testator's 
signature,  and  could  not  have  failed  to  observe  its  absence  at  the  time.  The  other 
witness  testified  ezpiitd^  that  the  testator  signed  the  wlU  in  the  presenoa  of  both 
of  them  as  witnesees.  Held,  that  probate  of  the  wUl  would  be  allowed. 
S.  Sahb— pBorisioN  roB  Monohent— Validitt. 

A  provision  in  a  will  that  all  of  testator's  property  remaining  ifter  paying  hia 
debt«  should  be  expended  for  a  monnmeat  at  nis  grave  Is  not  void  on  the  gronnd 
that  there  Is  no  ascertained  beneficiary. 

8.  BaMB— CONSTKrCTION. 

Suob  a  provision  is  to  be  construed  with  refereooe  to  the  dronmstanoes  and  stm- 
tion  In  life  of  testator,  and  only  a  reasonable  portloB  of  hie  estate  should  be  mxr 
pended  thereuoder. 

4.  Same— Probate— iNBPBonoH. 

In  controversies  as  to  dne  execution  of  a  wtU,  it  la  Tpropm  to  make  aa  inspectioB 

of  the  document  itaelf. 

Proceeding  for  the  probate  of  the  will  of  Levi  W.  Boardman,  deceased. 
Will  admiitHil  to  probate,  and  certain  provisions  construed. 

Ifaith  di  Willson  and  W.  8,  Thraafier,  for  proponents,  JO,  S,  Potoell  and 
William  Woodburjf,  for  contestants. 

Spring,  S.  The  testator  sent  for  the  snbscrlbing  witnesses  to  oorae  to  his 
house  In  the  night,  to  witness  the  exeoution  of  bis  will.  It  had  been  previ- 
ously drawn,  and  he  personally  supervised  Its  execution.  He  was  explicit  in 
his  declaration  that  It  was  his  will,  and  in  bis  request  to  tbnn  to  Bobsorlbs  It 
as  witnesses.  One  of  the  witnesses  is  explicit  in  testifying  testator  signed 
the  will  in  their  presence,  while  the  other  has  no  definite  recoUecUon.  but  an 
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impnttfon  It  was  not  signed  by  tfte  testator  U  the!  r  presence,  and  that  be  did 
not  observe  liis  signature.  Ten  years  have  elapsed  since  its  exeoitlon,  and 
Mr.  Hunton  has  evideatly  forgotten  the  details  of  the  occarrence.  He  wrote 
tiM  data  of  the  will  Immediately  preceding  the  signattize  of  the  testator,  and 
so  Importftnt  an  omission  as  the  absence  of  the  name  of  the  testator  woald 
hsn  atsraeted  bis  attention.  There  is  more  doubt  as  to  the  codicil.  That 
instrument,  howeTer.  does  nothing  but  appoint  an  executor,  and  1  think  there 
vsa  in  ita  execution  a  substantial  compliance  with  Uie  statute.  He  took  the 
will  and  codicil  to  the  store  personally,  and,  while  this  ooJicll  was  not  a  bolo* 
gnph  Instrument,  it  was  prepared  for  him  before  be  went  to  have  It  executed, 
ft  was  drawn  on  the  bnc^  of  the  original  will,  and  testator  was  evidenUy 
Jtoiiiar  with  the  formalities  Incident  to  tiie  execution  of  wills,  sm  Is  shown 
t^tlie  clearness  of  his  directions  when  the  original  will  was  drawn.  Both 
witaeflses  agree  that  he  said  it  was  a  codicil  to  his  will,  and  asked  them  to 
subscribe  as  witnesses,  which  tliey  then  did  in  his  presence.  In  controversies 
of  this  kbid  it  is  proper  to  make  an  inspection  of  the  document  Itself.  See 
Inn  WOoox,  (Sup.)  14  X .  Y.  Supp.  109.  And  an  examination  of  the  slg- 
oaturea  convinces  me  they  were  all  written  with  the  same  ink,  and  appar- 
ently at  the  same  time.  Both  the  will  and  codicil  should  be  admitted  to 
pn^tr. 

The  will  was  as  follows:  "Ftrat.  I  gave  and  bequeath  to  the  heirs  of  my 
daughter  Mariah  Theresa  Eddy  now  diseased  the  sum  of  five  hundred  (500) 
doilars  sliair  and  sbair  nlike.  Second.  ThHt  after  paying  all  my  debts  after 
my  death  It  is  my  will  and  direction  that  the  ballance  and  remainder  of  atl 
my  property,  boatb  real  and  personal,  sluU  be  expended  in  the  building  and 
erecting  a  monument  at  the  head  of  my  grave  togather  with  sntibie  fense 
and  fixtures." 

The  construction  of  the  second  clause  of  the  will  is  put  in  issue  by  the  ob- 
jections Qled.  The  counsel  for  the  contestants,  in  a  very  elaborate  brier, 
argue  with  much  ingenuity  that  there  is  no  ascertained  beneficiary,  and  hence 
tti^  the  will  is  void  for  uncertainty,  ant)  cites  a  number  of  authorities,  of 
which  HoUand  v.  Alcot-.h,  108  K.  Y.  »I2.  16  N.  £.  Rep.  305.  and  Read  v. 
Waiiams,  125  N.  T.  56U.  26  N.  E.  Rep.  7tiO,  are  8am[)Ies.  I  do  not  think 
those  cases  are  applicable.  Had  the  testator  directed  in  plain,  unequivocal 
terms  that  his  executors  expend  a  reasonable  sum  in  the  purchase  of  a  monu- 
ment to  be  erected  at  his  grave,  no  one  would  have  questioned  the  validity  of 
the  direction.  The  erection  of  a  monument  is  one  of  the  incidents  to  the 
administration  of  an  estate  of  a  decedent,  of  the  same  class  as  funeral  ex- 
panses. Wood  V.  Vandenimrgh,  6  Paige.  277-285.  And  such  a  provision  is 
one  that  a  testator  has  the  right  to  make,  even  to  the  extent  of  all  of  bis  prop- 
erty. P/aler  v.  Raberg,  3  Dem.  Sur.  S60;  In  re  Frazer,  92  N.  Y.  239-249; 
Bmana  v.  Hickman,  12  Hun.  425.  But  a  fair  interpretation  of  this  clause 
18  no  more  than  a  direction  to  hia  executors  to  set  apart  a  reasonabie  portion 
of  bis  estate  for  the  purposes  stated.  He  was  a  farmer  who  had  Hcquired  u 
small  competence  by  dint  of  the  frugality  and  self-denial  which  the  life  of  a 
small  farmer  impliea.  He  had  reared  h  large  family,  who  bad  remained  Willi 
him  until  they  severally  attained  majority.  He  lived  at  a  distance  even 
from  a  small  village,  and  a  man  of  bis  stamp  would  hardly  desire  that  the 
entire  savings  of  his  provident  life  should  be  devoted  to  the  erection  of  a 
tombstone  in  a  country  graveyard,  soon  to  be  covered  over  with  the  weeds 
and  vinee  which  are  the  usual  adornments  of  such  a  place.  He  provided  for 
a  saitable  fence  and  fixtures,  and  evidently  had  in  mind  a  corresponding  fit- 
ness in  the  purchaseof  hia  monument.  But  he  preferred  to  trust  to  the  wis- 
dom tA.  his  executors  in  making  this  outlay  than  to  bis  children,  wlio  had  left 
home  and  become  scattered  In  Bmane  v.  Hickman,  12  Hun,  425,  fupra.  a 
similar  direction  was  construed  to  mean  an  expenditure  suitable  to  hisslatior 
m  Ufa.    While  a  literal  interpretation  of  the  language  employed  would  seeu' 
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to  imply  testator  Intended  to  have  all  his  nMnaiy  estate  need  in  the  ereoUon 
of  this  monument  and  the  adornment  of  bis  burial  lot,  yet.  In  arriving  at  hia 
real  Intent,  we  mast  look  at  all  the  drcumstaacss  anrrounding  hia  life,  akd 
they  would  not  uphold  so  extravagant  an  ontlaj.  Certainly  this  inter- 
pretation does  no  greater  violence  to  the  lai^age  nsed  than  in  the  case 
oiC«d.  The  testator  provided  In  this  clause  that  all  of  his  proper^  remaining 
after  the  payment  of  his  debta  should  be  expended  for  the  purposes  slated. 
A  literal  construction  of  this  hinguage  would  lead  to  the  exclosion  of  the  b»- 
quest  in  the  flrst  clause,  aad  such,  assuredly,  was  not  his  intention,  for  he 
designed  the  monument  clause  to  be  subsidiary  to  the  |»revlouB  bequest. 
Wherefore  a  fair  Interpretation  of  his  will  leads  to  about  the  following  re- 
sults: First.  The  payment  of  the  expenses  of  this  proceeding  and  of  admin* 
Istration.  Second.  The  payment  of  his  debts  and  ordinary  funeral  expenses. 
Third.  The  payment  of  the  first  bequest.  Fourth.  The  purchase  at  a  motiu- 
ment  and  the  adornment  of  his  burial  lot,  for  which  no  more  than  $500 
should  be  expended.  F%fth.  The  balance  to  his  heirs  at  law  and  next  of  kla, 
in  aooordanoe  with  the  laws  ot  descent  and  distribution. 


In  n  Essex's  Bstatk 
r»  re  Obosby. 
(Swrrogat^t  Courts  CattaroMgtu  Countv.  ITovomtwr  10, 1891.) 

1.  Oirr  Oadsa  Mortis— DaurBBT—SnrFKHEHor. 

Where  a  donor  during  his  last  Illness  takes  a  security  in  his  hands,  and  detlvers 
Ittohis  attendant  with  speoiBc  direotioos  to  retain  it  during  his  lifetime,  ittsa 
aoffiolent  delivery  to  validate  a  gift  causa  mortis,  when  the  intenUoo  to  make  the 
gift  and  have  the  security  pass  to  the  donee  on  hia  death  is  established  by  olear, 
uaeqntvooal  testimony, 
ft  BxwnncoB— LuBiuTT  tob  Jwnxm, 

An  executor  is  Uahle  for  Interest  on  the  funds  of  an  estate  In  his  bands  when  he 
mlnglea  them  with  his  own,  and  uses  them  for  his  own  ben^t 

Proceeding  for  Jndldal  settlement  of  the  acoodnt  of  Christopher  C  Crosl^. 
«xecntor  of  the  will  ot  Walter  Essex,  deceased. 

O.  D.  Van  Aemam,  for  executor.   JIT.  M.  Allen,  for  contestants. 

Sfbino,  S.  The  testator  lield  a  note  of  f 1,000  against  the  executor  which 
he  Lad  owned  since  1876.  The  executor  claims  this  note  as  a  gift  from  Mr. 
Essex,  and  asserts  his  title  thereto  in  the  inventory  filed,  and  does  not  include 
it  among  the  aaseta  of  deeedent  in  his  account  rendered  in  this  proceeding. 
Objections  are  presented  to  the  account  by  the  legHtees  for  this  omission,  and 
the  validity  of  the  alleged  gift  is  thus  brought  in  controvetey.  The  testator 
at  the  time  of  his  death  was  well  along  in  life,  without  wife  or  children,  and 
an  intimate  friend  of  the  executor,  his  alleged  donee.  His  niece,  who  was 
the  only  witness  as  to  the  alleged  present,  had  t>een  his  housekeeper  for  sev- 
eral years,  and  evidently  was  trusted  and  appreciated  by  him,  fur  he  made 
her  his  beneficiary  to  the  amount  of  tl.OOO.  Mr.  Essex  wns  taken  with  hem- 
■orrhage  of  the  lungs  in  the  village  of  Frank linvi lie,  whs  removed  to  an 
hotel,  and  remained  there  oontinuously  until  his  death,  which  occurred  In 
about  two  months  after  the  first  attack.  He  realized  from  the  first  that  his 
recovery  was  impossible.  He  had  a  farm  and  three  or  four  thousand  dollars 
in  securities.  A  day  or  two  after  his  affliction  he  directed  his  niece  to  bring 
his  papers  from  the  farm,  wlilch  she  did,  and  kept  them,  including  this  note, 
in  her  possession  until  after  his  death.  Early  in  his  sickness  be  requested 
her  to  get  this  note  against  Croshy,  and  when  brouglit  to  him  to(dc  it  in  his 
bands,  and  then  handed  it  back  to  her.  telling  her  he  bad  given  this  noto  to 
Christopher  Croeby;  that  she  was  to  rememl^r  this;  that  he  did  not  wish  bis 
heirs  or  any  one  else  to  know  of  this  gift;  that  Crosby  knew  about  It,  and 
■that  she  was  to  take  it  and  keep  it,  evidently  meaning  until  his  death.  He 
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vritsnted  to  her  s  ttw  da^  tefon  Ills  dmXh  fho  Btatement  of  thli  pnsent* 
nnd  ag»ln  enjoined  upon  ber  to  nmenber  It  ud  alio  to  keep  It  secret.  Two 
of  the  flssentiiilB  neccosary  to  a  valid  gift  of  this  kind  are  uomlstakably  pres- 
ent: (1)  That  it  was  given  In  view  of  the  donor's  death;  and  (2)  that  he 
^fld  of  tiw  ailment  with  which  be  was  afflleted  at  the  Ume  the  present  was 
mado.  Was  tboe  a  sufficient  delivoiy  of  the  notoV  In  caso  oi  gifts  cavto 
mortit  pbyileal  posBsssion  of  the  isoperty  is  not  necessarily  parted  with  by 
Um  donor.  The  right  of  revoeatlon  Inlieres  In  the  dmor  in  case  d  reooTery* 
aad  that  Is  the  chanuteristto  distingidsbing  gifts  ctf  this  kind  from  these  fofar 
vfms.  wmiama  t.  &u<te,  1X7  nTt.  843-348. 22  K.  E.  Rep.  1071.  Tbe  noto 
in  controversy  was  «speclally  designated  by  tiie  donor.  His  intooUon  tomakc 
the  gift  is  estaUtshed  by  dear,  nncqnlvo^  testimony,  and  tils  direction  to 
bis  attendant  to  retain  tbe  custody  of  tbe  noto  during  bis  lifetime,  and  his 
evident  oaza  teat  his  executor,  the  donee,  should  be  assnred  in  Ita  possession 
upon  his  death,  an  amply  adequate  to  make  a  snflleiwt  ddlvery,  and  oonstlr 
tote  ttai  custodian  of  the  noto  bla  agent  to  render  elbetual  the  doni^ion. 
€rymM  ▼.  Aim*.  48  K.  T.  17;  WUUanu  y.  GuiU,  117  N.  T.  848,  28  K.  X. 
Bop.  1071;  Bathawat  V.  Pa$tu,  84  K.  T.  92.  In  tbe  first  case  cUed  the 
doncw  made  a  writtM  assignaient  of  20  sharas-of  stock  to  a  jpsnddaugbter, 
and  gave  the  assignment  to  his  wife  to  give  to  the  don«e  upon  bis  dealb. 
Tbe  eonrt.  In  sustaining  this  as  a  valid  gift  oaura  mortlf,  held  that  tbe  wife 
was  tha  agent  <rf  tbe  donor  to  effeotuato  the  donation.  Testatw  was  desirous 
that  the  fact  of  this  gift  should  not  be  divulged  to  bla  legatees.  Bvldently 
be  tlwught  to  aDoonpHsh  tbis  by  making  bis  donee  his  executor.  He  told  his 
boosekeapar  tbat  Crosby  knew  ot  this  gUt,  and  it  is  fairly  inferential  that  the 
old  gentleman  expected  In  this  way  to  work  out  toe  formal  delivery  of  the 
noto  without  any  publicity;  tbat  when  Crosby  obtained  the  securities  lie 
wosfld  destroy  this  note.  In  no  other  way  oan  we  spelt  out  bis  extreme  can- 
tton.  and  bis  dertgnation  of  Crosby  as  his  executor  adds  significant  force  to 
this  infeienca.  <£oaby,  however,  recrtved  this  noto  subject  to  the  oollBtend 
inberltaaco  tax.  Chapter  713,  Laws  1887,  §  1.  The  executor  received  tbe 
avails  ot  the  estate,  and  commingled  them  with  bis  own  funds,  and  used  them 
for  U»  panonai  beaefit.  and  is  tiMcefore  chargeable  with  Interest,  which  I 
baw  adQusted  la  the  statMuent  of  the  aocount  embodied  in  tbe  findings  herein. 


In  n  Watts*  Estats. 
In  n  Oatlob. 
tSnrrogaUfw  Court,  WmuAuter  Countv.  Navanber,  UQOl) 
BxKcuTOB*— AooonHTnre—OpBHiiia  DwiBm. 

Whetv  an  esecQtor  (dmrgea  hlmnlf ,  on  tbe  aetUement  of  Us  aooonata,  with  a 
■nm  which  be  knew  did  not  belong  to  the  estate  as  uaets,  but  was  b  gratQlty,  to 
which  the  widow  and  ohUdren  were  entitled  on  teatator'B  death  by  virtue  of  Dia 
memberahlp  In  a  produce  ezobanga,  he  cannot  afterwards  have  the  decree  adopting 
•noh  aooount  modiUed  by  dednoung  aooh  anm,  under  Code  Glvll  Proa  I  9481, 
which  authoriies  the  surrogate  to  open  a  decree  for  "newly-diBcovered  evidenoe, 
clerical  error,  or  other  soiDclent  cause. " 

Motton  fay  Edward  V.  Gaylor,  aecutor  ot  tbe  last  will  <tf  Simon  Watts,  de- 
ceased, for  an  wder  opening  and  modifying  a  decree  of  the  surrogate.  De- 
nied. 

For  former  report,  see  16  K.  T.  Supp.  879,  mem. 

A.  /.  Adams,  for  tbe  motion.    Wm.  if.  Robertson,  opposed. 

Coffin.  S.  It  is  now  made  to  appear  that  the  amount  which  the  executor 
se^s  to  have  deducted  from  ttie  balance  in  his  hamla,  as  fixed  by  the  decree, 
vras  a  sum  given  to  the  widow  and  children  of  the  deceased  by  what  Is  known 
as  the  **Frodnce  Exchange, "  in  the  city  of  New  York,  through  the  trustees 
of  what  is  called  tbe  **Ontuity  Fund."   Section  4  of  the  rules  and  by-lawa 
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thereof  reads  as  follows:  "XothlDg  herein  contained  shall  be  oonstraed  as 
constituting  an^  estate  in  «8*9  which  can  be  mortgaged  or  pledged  for  the  pay- 
ment of  any  debts,  but  it  shall  be  construed  as  the  solemn  agreement  of  every 
subscribing  member  of  the  New  York  Produce  Exchange  to  make  a  gift  to 
the  family  of  each  deceased  member,  and  of  the  exchange  to  collect  and  pay 
OTer  to  such  family  the  said  gift."  This  is  the  only  provision  to  which  the 
attention  of  the  court  Is  called.  It  would  seem  tbat  the  trustees  of  the  fund 
gave  checks  for  the  sum  to  which  the  widow  and  children  were  each  entitled, 
and  that  the  executor  procured  their  Indorsement  thereof,  obtained  the  moncfy* 
and  used  it  for  his  own  purposes,  whether  with  or  without  the  consent 
knowledge  of  the  payees  is  deemed  immaterial.  He  fully  knew  the  source 
from  which  the  money  was  derived,  and  that  it  did  not  belong  to  the  estate 
as  assets.  And  yet  he  included  the  amount  in  the  inventory  of  the  assets  he 
caused  to  be  filed,  and  charged  himself  with  the  same  in  the  account  of  his 
proceedings  which  he  rendered.  There  was  a  contest  regarding  some  items 
of  the  account*  but  none  whatever  concerning  this.  The  court  was  in  igno* 
ranee  as  to  the  derivation  of  this  fund,  and  was  bound  to  regard  itaa  a  proper 
legal  charge  made  by  the  executor  against  himself.  The  contest  resulted 
in  the  account  being  adopted  as  rendered,  and  a  decree  was  entered  accord- 
ingly. On  the  facts  before  it.  this  oourt  clearly  had  jurisdiction  in  so  far  as 
this  sum  Is  concerned.  The  learned  counsel  for  the  executor  claims  that  it 
had  not,  and  cites  In  re  Srooks,  5  Dein.  Sur.  326;  ffreenoy,  Cfreeno,  23  Han, 
478;  Bovm  v.  Aaaooiation,  33  Hun,  263;  and  Heltmberff  v.  B'Ifai  Berith, 
94  K.  T.  680,  in  support  of  his  position.  But  in  these  oases  the  point  was 
not  made,  and  they  were  arrested  by  tlie  question  at  a  stage  of  the  proceeding 
where  it  could  be  property  considered,  while  this  case  has  entirety  passed  be- 
yond such  stage.  Had  the  executor  failed  to  charge  himself  with  it,  and 
the  contestants  insisted  that  he  should,  then  the  matter  would  have  been 
open  for  consideration,  the  court  would  have  had  jurisdiction  to  determine  it, 
and  would  doubtless  have  held  that  It  was  not  properly  ctiargeable  against 
the  executor  as  such.  But  he  here  seeks  to  set  aside  ii  decree  because  It 
charges  him  with  a  sum  he  confessed  In  his  account,  with  a  full  knowledge 
of  alt  the  facts,  to  belong  to  the  estate.  But  this  court  does  not  seem  to  be 
authorized  by  section  2^1  of  the  Code  to  open  the  decreeon  the  ground  urged. 
No  fraud,  newly-discovered  evidence,  clerical  error,  or  ocher  like  sufficient 
cause  is  alleged.  See  Olmsted  t.  Long,  4  Dem.  Sur.  44.  The  executor  kuew 
all  the  facts  when  he  filed  his  account.  The  error,  if  any.  was  one  purely  of 
law,  and  that  has  been  held  not  to  be  a  sufficient  cause.  In  re  Dey  Brmand, 
24  Hun,  1.  There  is  less  reluctance  in  denying  this  motion,  for  the  reason 
that  the  only  difference  It  can  make  to  the  executor  is  the  mode  of  enforcing 
payment.    In  any  event,  his  llabiUtgr  for  the  amount  oontlaaflB.  UoUon 
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(Supreme  Court,  Special  Tii-nt,  ^U>anv  Covmty.   Jolgr  11.  1898.) 

1.  Faktrbhshif^Diatb  or  Hsmbbk— RteRvs  ot  Sdrtivobs. 

Tbe  survivioff  members  of  a  oopartnenhip  have  the  legal  title  to  the  Jlrm  prm- 
erty,  a&d'tbe  right  to  dUpose'of  Its  assets,  only  for  the  purpose  of  dosing  the  irau- 
nesa  ap,''n<tt«o  cdntiaue  It. 

SAvns^APPoiltTinMT  of  RsoBintL 

Where  it  appears  that  tbe  sarTiTtDg  members  are  oondaotlng  tte  bntlnoss  for 
tbe  pnrposp  m  enlarging  and  cootinutng  it,  and  not  to  close  it  ap.  the  ecraTtm«y 
appomt  a  reoeirerfor  that  purpose  on  an  application  by  the  legal  representaUTes 
eix  tbe  deceased  member. 

Application  hy  Annie  I.Dawson  for  tho  appointment  of  a  receirer  of  Ue 
Ann  of  Weed,  Davson  &  Co.  Granted. 

JB.  J.  Meegan  and  /.  Clute,  for  pluintlffs.  JT.  C.  Mot^,  for  defendant 
Parsons.  Hamilton  HarrUt  tor  NaiM^  tf.  DKWSon.  JanuB  J*,  Otoopw,  iter 
Caroline  £.  Ten  £yck. 

Hekbick,  jr.  Heretofore  -there  existed  in  the  dty  of  Albemy  a  eopartner- 
ehip  doing -basineBB  under  the  firm  name-of  Weed,  E^rsons  &  Go.,  ponsfatlng 
of  Thorlow  Weed,  Philip  Ten  Eyek,  Qeorge  Dawson,  and  John  D.  Parsons. 
Apart  from  the  real  estate,  said  partnership  was  divided  into  40  sttares  or 
puts,  of  wtiioh  Thurlow  Weed  owned  6  shares,  Onorge  Dawson  14  shares, 
Philip  Ten  £jok  7  shares,  and  the  defendant  John  D.  Parsons  14  shares. 
Tbe  proBts  and  losses  of  tbe  said  copartinership  were  to  be  divided  and  borne 
in  the  propottion  of  the  respective  shares  orparts.  In  March,  1878,  Thurlow 
Weed  sold  and  transferred  his  interest  to  Thurlow  Weed  Barnes.  In  Feb- 
roary,  1883,  George  Dawson  died  intestate,  leaving,  him  survivinf;,  the  plain- 
tiff, bis  widow.  Nancy  M.  Dawson,  and  his  son,  Biirret  S.  Dawson,  bis  only 
next  of  kin  and  heirs  at  law.  Letters  of  adniinistraiion  upon  the  estate  of 
George  Dawson  were  duly  issued  to  t!Moy  M.  Dawson,  adminlBtratrlx,  and 
Hamilton  Harris  as  adininistnitor.  In  June,  1883,  the  said  administratrix 
and  administrator  presented  their  ftnal  account  to  the  surrogate  of  Albany 
coonty.  which  was  passed  and  allowed,  and  a  decree  to  that  effect  entered  in 
the  somite's  court.  In  and  by  that  decree  it  was  adjudged  that  tbe  interest 
of  the  said  George  Dawson  in  the  ct^rtnenihip  of  Weed,  Parsons  ft  Co.  be 
divided  between  Bnrret  IS.  Dawson,  bis  son,  and  Nanoy  M.  Dawson,  his 
widow,  by  giving  nine  and  one  third  fortieths  interest  of  said  copartnership 
property -to  Bwret  S.  Dawson,  and  four  and  two  third  fortieths  to  Nancy  M. 
Dawson;  and  such  laterests  were  transferred  to  them  accordingly.  Such 
proceedings  were  afterwards  had  that  tbe  interest  of  Bnrret  S.  Dawson  in 
said  oopartnersbip  and -real  estate  was  transferred  to  the  plaintiff  as  trustee. 
That  In  NoTemt>er,  1886,  the  interest  of  said  Thorlow  Weed  'Barnes  In  said 
o(q>artnership  was  negotiated  for  by  tbe  defendant  Parsons,  and  purchased, 
as  is  stated,  for  the  beneflt  of  those  interested  in  said  concern.  Kotes  were 
^Ten  in  tbe  name  of  Weed.  Parsom  &  Co.  for  the  interest  of  said  Thurlow 
Weed  Barnes,  to  the  amount  of  920,000,  which  notes  have  been  paid  from 
time  to'time,  until  now  there  neuiiUn  but  two  outstanding,  one  tor  the  sum 
of  •l.SOO  and  one  for  the  sum  of  «2,O0U.  On  the  23d  day  of  March,  1891. 
PhiUp  Ten  S^ck  died,  leaving  a  last  will  and  testament,  wherein  Caroline  £. 
Ten  Eyck  was  named  exeoutrix  of  his  estate,  which  will  has  been  duty  ad< 
iDitted  to  probate  by  tbe  surrogate  of  Albany  county.  The  defendant  John 
jy.  Parsons  seems  for  many  yean  to  have  been  the  managing  man  of  the  said 
eopttrtnerahlp,  and  to  bare  received  a  salary  for  his  services,  in  addition  to 
Ilia  share  of  the  profits;  such  salary  from  1871  to  tbe  year  l%i4  being  the  sum 
of  soBe  48*<)00  per  year.  In  1884  tbe  defendant  Patvons  claims  that  an  ar- 
rangement was  entered  Into  between  himself  and  those  Interested  in  the 
v.20N.Y.s.no.2 — 5 
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copartnerahlp  bn^ess,  hy  wblcb  be  was  to  reedve  $7,000  per  jimr  tor  his 
services,  and  be  bus  si  dob  been  drawing  that  salarj.  The  plaintiff  alleges 
that  she  never  authorized  or  consented  to  anj  such  agreement.  The  son  of 
the  defendant  Jcdin  D.  Parsons  Is  also  employed  at  a  salary  of  about  $3,000 
per  year,  and  a  son-in-law  at  a  salary  ranjlng  from  610  a  week  In  Hay,  1891, 
when  be  entered  sach  employment,  to  $20  a  we^  since  March,  1892.  The 
business  of  said  copartnership  was,  and  continues  to  bc^  great  In  value  and 
very  large  in  amount,  neoeasltatlng  thn  nae  of  a  large  pUmt'  and  the  employ- 
ment  of  much  capitaL  Since  the  death  of  George  uiwson  it  does  not  appear 
that  any  elftnt  bos  been  nuule  to  dose  op  the  business,  bat  rathwtoeontinne 
and  expand  It.  Kew  presses  have  bwa  bought  at  large  expense,  and,  as  be- 
fore stated,  the  Interest  of  Barnes  puroliased  for  the  benefit  of  the  remaining 
persons  in  Interest.  In  1871  the  building  and  plant  of  the  Ann  were  practi- 
cally destroyed  by  fire,  and  to  rehabilitate  the  concern  about  tieO.OOO  was 
borrowed,  some  $60,000  being  advanced  by  Individual  members  of  the  firm, 
$15,000  thereof  by  the  defendant  yancy  M.  Dawson.  $104,000  of  that  amount 
was  still  due  at  the  time  of  the  death  of  George  Dawson.  Since  bis  death 
over  $87,000  of  such  indebtedness  has  been  paid  to  Nancy  Dawson.  Annie  I. 
Dawson,  Philip  Ten  £yck  and  bis  execatws,  Thurlow  Weed  and  his  trans- 
feree, and  John  D.  Parsons,  in  addition  to  the  interest  upon  the  respe^ve 
loans  to  the  Arm.  Nothing  has  been  paid  to  any  of  the  partners,  or  persons 
bidding  the  interest  of  pHrtoers,  on  account  of  the  earnings  or  proflbs  of  said 
firm  since  the  death  of  Qeorge  Dawson,  except  a  weekly  allowance  that  was 
paid  for  a  time  to  the  plaintiff,  and  which  has  amounted  in  the  agf^regate  to 
some  $6,200.  Such  weekly  payments  ceased  some  time  since.  The  copart- 
ners, in  addition  to  the  personal  property  of  the  Brm,  owned  real  estate  w  hldi 
is  claimed  by  the  plaintiff  to  be  of  the  assessed  value  of  over  $100,000  and 
its  actual  value  much  larger,  in  which  real  estate  she  is  entitled  toa  two^flfth 
interest.  The  valoe  of  the  real  estate  as  claimed  by  the  plaintiff  is  denied  by 
the  defendants.  But  the  defendants  do  not  assert  what  its  real  value  is.  In 
some  respects  the  business  of  the  concern  has  been  conducted  since  the  death 
of  Oeo^e  Dawson  and  since  the  death  of  Philip  Ten  £yck  as  if  the  partner- 
ship still  continued,  the  personal  representatives  of  sucli  deceased  copartners 
taking  their  place  in  the  oupartnership.  The  business  has  been  carried  on  in 
the  old  firm  name,  and  suits  have  l>een  brought  against  debtors  of  the  concern, 
wherein  Thurlow  Weed  Barnes,  Nancy  M.  Dawson,  and  Burret  S.  Dawson 
were  joined  with  Parsons  and  Ten  £yck  as  parties  plaintiff;  and  it  Is  clamed 
and  alleged,  and  not  denied  by  the  defendants,  that  mucb  new  bosineea  has 
been  secured,  and  new  contracts  entered  into,  and  ttiat  none  of  the  business 
now  being  done  was  on  band,  and  none  of  the  contracts  for  business  now 
existing  were  in  existence  or  executed,  prlur  to  the  death  of  George  Dawson. 
The  plaintiff  claims  and  alleges  that  the  defendant  John  D.  Parsons  is  con- 
tinuing and  managing  and  controlling  said  business  for  his  own  benefit  and 
that  of  his  family;  that  the  property  of  the  firm  has  greatly  depreciated  and 
is  still  depreciating  in  value;  that  she  is  not,  and  has  not  been  for  a  long  Ume 
past  been,  receiving  anything  from  the  business,  and  that  she  can  obtain 
nothing  from  the  defendant;  and  she  asks  for  an  accounting  and  the  appoint- 
ment of  a  receiver,  and  that  the  business  of  the  late  oopartnwship  be  wound 
up.  The  defendants  Nancy  M.  Dawson  and  Caroline  E.  Ten  Eyck  also  ask 
forao  accounting,  but,  together  with  the  defendant  Parsons,  protest  against 
the  appointment  of  a  receiver,  olairaing  that  it  will  be  ruinous  to  the  interests 
of  the  concern.  The  defendant  Parsons  claims  that  he  Is  entitled  to  the  legal 
custody  and  control  of  the  business  and  property  of  the  late  firm  as  surviving 
partner,  and  that  be  be  permitted  to  dose  up  said  business  wlthont  any  Inter- 
ference upon  the  part  of  the  court. 

Various  matters  have  been  discassed  upon  this  motion  which  I  deem  un- 
necessary for  me  to  touch  upon,  or  express  any  opinion  in  regard  to,  at  thi» 
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time,  u  thej  will  be  passed  apon  on  the  trial  of  the  ease.  There  can  be  no 
question  but  that  upon  the  death  of  one  member  of  a  copartnership  the  sur- 
TiTing  members  become  the  legal  owners  of  the  assets,  and  have  the  exclu- 
sive right  to  manage  and  dispose  of  tliem  in  closing  up  the  affain  of  the  co- 
partnership. WilliafM  V.  Whedon.  109  K.  Y.  333,  16  N.  B.  Kep.  365; 
J>ttrant  v.  Piergon,  124  K.  Y.  444.  26  N.  £.  Rep.  1095.  While  the  surviv- 
ing owners  of  a  copartnership  hav^  the  legal  title  to  copartnership  property, 
and  the  right  to  dispose  of  Its  assets,  they  only  have  the  title  and  right  of 
disp(»ition  for  the  purpose  of  closin;;  up  the  copartnership  business,  not  for 
the  purpose  of  continuing  the  business.  They  cannot  keep  possession  of  Uie 
property  IndeQnitely.  The  legal  representatives  oC  the  deceased  copartoera 
faave  a  riglit  to  an  accounting  by  the  survivors,  and  payment  over  to  tiiem 
of  their  proportionate  share  of  the  assets  after  payment  of  the  firm  debts. 
However  strong  may  be  the  desire  of  the  surviving  partners  to  continue  the 
business,  the  legal  representatives  of  the  deceased  partner  have  aright  to  have 
the  basinet  closed  up  within  a  reasonable  time,  and  tlie  capital  belonging  to 
them  cannot  be  continued  in  the  buslneea  togmtifythe  desire  or  promote  the 
interests  of  the  surviving  meml)ers;  and  while,  under  ordinary  circumstances, 
the  court  will  not  interfere  with  the  control  of  the  copartnership  property  by 
its  surviving  members,  or  with  their  management  of  the  firm  assets,  yet  It 
seems  to  me  that  it  must  be  self-evident  that  there  must  be  power  in  the 
court  at  some  time  to  Interfere  and  cause  a  final  settlement  of  the  copartner- 
ship business;  and  when  it  is  apparent  that  the  surviving  member  or  mem- 
bers of  a  copartnership  are  conducting  the  business,  not  tor  the  purpose  of 
closing  It  up,  but  to  expand,  enlarge,  and  continue  It,  tiiat  it  then  tiecomes 
proper  fur  the  court  to  interfere.  It  is  now  over  nine  years  since  the  copart- 
nership of  Weed.  Parsons  ^  Co.  was  dissolved  by  the  death  of  George  Daw- 
son, and  over  a  year  since  the  death  of  Philip  Ten  Eyek,  and  the  papers  used  on 
this  motion  on  behalf  of  the  defendants  disclose  no  efforts  to  close  up  the  busi- 
ness, but,  on  the  contrary,  efforts  to  continue  and  increuse  it,  and  the  expendi- 
ture of  money  and  the  incurring  of  obligations  for  that  purpose.  The  argu- 
ments by  counsel  before  me  against  the  appointment  of  a  receiver  have  been 
largely  upon  the  ground  that  such  action  would  injure  the  business  of  the  con- 
cern, and  proceeded  upon  the  assumption  that  the  business  was  to  be,  and 
should  be,  continued  Indefinitely.  It  may  be  that  it  would  be  t>etter  for  all  con- 
cerned that  the  business  should  be  continued,  but  neither  the  defendants  nor 
the  court  can  coerce  the  plaintiff  into  leaving  the  property  of  which  she  is 
the  trustee  remaining  in  the  business  to  take  all  its  rialis  and  hazards.  And 
when,  as  in  this  case,  there  are  charges,  which  cannot  be  determined  on  a 
motion,  of  mismanagement,  of  depreciation  in  the  value  of  the  property,  and 
when  the  survivor  is  deriving  a  large  income  from  the  business,  and  the 
Wgal  representatives  of  the  deceased  partner  none,  I  do  not  think  the  court 
would  be  justified  in  withholding  its  aid  in  bringing  about  a  speedy  settle- 
ment of  the  copartnership  business.  If  by  the  manner  in  which  the  business 
baa  been  conducted  the  plaintiff  has  in  fact  become  a  partner  with  the  de- 
fendants, still  she  is  entitled  to  have  sued  partnership  terminated,  is  entitled 
to  an  accounting,  and,  for  the  purpose  of  having  the  business  closed  up,  to 
tbe  appointment  of  a  receiver  for  that  purpose.  If  the  defendants  desire  the 
business  to  be  oontinued,  provision  may  be  m»de  for  that  purpose.  Let, 
therefore,  an  order  be  entered  appointing  a  receiver  of  th«4  property  and  ef- 
fects of  the  late  Brm  of  Weed,  Parsons  &  Co.,  as  asked  fur  by  the  plaintiff, 
and  restraioing  the  defendant  John  D.  Parsons  from  further  conducting  or 
interfering  with  the  business  or  property  of  said  copartnership,  unless  on  or 
before  the  19th  day  of  July,  1892,  he  ex'-cute  a  bond  in  the  sum  of  ^0.000, 
with  two  or  more  sureties,  to  l>e  approved  by  a  justice  of  this  court,  condi- 
tioned to  pay  ttie  plaintifl  any  sum  tunud  to  be  due  her  upon  the  trial  and 
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MCOttnting  to  be  twd  In  this  a^on.  CostB  of  ttils  moUon  to  ftbide  tlM  oveafc 
of  the  action. 

The  order  is  granted  wlthont  {it^adlee  to  the  right  of  the  plaintiff  in  ttw 
future  to  Kpply  for  the  appointment  of  a  reeeirer  abK^utelx* 


Pkofi^  ex  nl.  Etebson  d.  Lorillard  *t  aL 
(Suvrtme  Comt,  General  Term,  F(rA  Departnunt.  Jtma  1,  UBH) 
Btatdtbb — Am  BKMreNTB  — Oi  1  'I  I  MO  OOT  AMBifUlu  PownoHS. 

Jjaw*  1890,  a  249, 1,  9,  provldlnf^  that  prooeedingii  for  the  aoqulilUon,  by  tba  citr 
of  Xew  York,  of  reu  estate  for  publio  use,  shall  be  in  accordaooe  with  the  provi- 
sions of  Laws  18S8,  o.  490,  and  all  payments  for  said  property,  and  for  expense  of 
.  kcqulrlDff  the  Same,  aball  be  made  In  themasner  and  out  of  the  money  prorided  la 
s«id  last-mentioned  aot,  is  not  in  oonflict  with  Const,  art  8, 1 17,  deolariDg  that  no 
act  shall  be  passed  making  aoy  existing  law  a  part  of  said  act,  or  be  applioatole  an- 
der  it,  except  by  Inserting  it  ui  auoh  aot  In  re  LorUlard,  (anp.)  18  N.  Y.  Supp. 
88,  followed. 

Application  by  Duane  S-  EverBOn  for  mandatmu  ngainat  Jacob  Ijoriilard 
and  another.    Writ  was  granted.   Defendants  appeal.  Afflrmed. 
Argued  before  Van  Brunt.  P.  J.,  and  O'Brien  and  Barrett,  JJ. 
Dasid  J.  Dsan,  for  appellants,   ff.  D.  Hotehhtat,  for  reepondent. 

Per  Curiah.  The  order  appealed  from  provides  "that  a  peremptory  writ 
of  mandamua  Iw  issued,  •  *  •  directed  tu  the  counsel  to  the  corporation, 
requiring  lilm  to  take  charge  of  and  conduct  *  •  *  any  and  all  proceed- 
ings tliat  may  be  authorized  by  law  for  the  appointment  uf  three  disinterested 
persons  *  *  *  as  commissioners  of  appmiaal  to  ascertain  and  appraise 
the  compensation  to  be  made  to  the  owners"  of  property  to  be  taken  adjacent 
to  the  Washington  bridge  over  the  Harlem  river,  pursuant  to  chapter  249  of 
the  liaws  of  1890.  The  sole  question  presented  upon  tjils  appeal  Is  as  to  the 
constitutionality  of  the  act.  Upon  the  former  appeal  this  was  directly  passe.! 
upon  by  the  general  term  of  this  court,  Mr.  Justice  Danieu  having  written 
an  opinion  which  was  concorred  in  by  all  the  Judges.  In  »  LorUlard, 
(Sup.)  13  N.  T.  Supp.  83.  The  ounclusion  reached,  which  was  favorable  to 
the  constitutionality  of  the  act,  is  a  controlling  and  binding  authorit|y  upon 
us.  The  order  appealed  from  should  therefore  be  affirmed,  with  $10oostaand 
diBbor&ements. 


Fn  re  Habrk*  EffFAn. 

iButrogat^e  Covert,  Orange  Covnty-  Fobmarx,  188B.) 

DlSTBiBunVB  HuitB  or  Hdsbahi>— Davtsa  ih  Libd. 

Laws  1887,  o.  OSO,  1 18,  provides  that  when  a  married  woman  shall  die,  leaving,  her 
nrviviDg,  a  husband,  the  same  articles  and  personal  property  ataall  be  set  apart  by 
the  sfipralsers  for  his  benefit  as  Is  now  provided  by  law  la  the  case  of  a  man  dying 
leaving  a  widow.  Held,  that  a  provision  of  the  will  of  a  deceased  wife  In  favor  of 
her  husband,  giving  him  the  ns?  of  the  farm  "for  and  during  the  term  of  his  nat~ 
oral  Ufa, "  was  not  in  lieu  of  the  personal  property  to  which  be  was  entitled  uikler 
tiie  statute,  when  not  so  expresaly  dadarsd  in  the  wlU,  and  the  apprataers  should 
set  apart  suoh  property  to  him. 

Proceeding  for  the  appraisement  of  the  estate  of  Carrie  W.  Harris,  deceased. 
Frauds  Harris,  the  husband  of  decedent,  moves  to  compel  the  appraisers  to 
set  apart  to  him  personal  propwty  to  whleb  he  ohUma  to  be  entitled  under  the 
statute.   Motion  granted. 

For  deaision  rejecting  a  money  claim  of  petitioner  agalnlt  tbe  estate, 
14  N.  T.  Snpp.  910. 

jr.  /.  Donovan^  tor  petitioner.  N.  Van  Amm,  tar  ezeeutors. 

CoiiEMAN,  8.  The  testatrix  by  her  will  gave  to  her  sister,  Addle  N.  Robins, 
all  her  household  goods  and  furniture.   Her  only  provision  in  the  will  In  f^ 
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Tor  of  ber  hufbimd  t9  tbe  (oUowtog:  "X  give  nnd  devin  to  my  hasband^ 
Fnncla  Harrlg,  tj^e  094  for  and  during  tha  term  of  his  natural  life  of  the  s^id 
l^nn  owned  by  iq&"  Meb.  Harris  died  December  15. 1888.  leaving  ber  hus- 
band sarviviag  ber,  but  qo  children.  At  tbe  tafcing  of  tbe  inventory,  tbe 
basband  requested  the  executor  to  have  the  appraiser  set  ^.part  to  bim  the 
property  which  would  have  been  set  apart  to  a  widow  in  tbe  case  of  a  man 
dying  leaving  a  widow.  This  the  executors  refused  to  do.  'This  motion  is 
made  to  compel  the  executors  wid  appraisers  so  to  do.  By  chapter  630  of  the 
Laws  of  1887  It  is  provided,  (section  13:)  **  When  a  married  woman  or  widow 
stiall  di^  leaving,  ber  snrrl  ving,  a  husband  or  a  minor  child  or  children,  the  same 
articles  and  personal  property  shall  be  set  apart  by  tbe  appiraisers  for  the 
benefit  of  such  husband  or  minor  child  or  children  as  is  now  provided  ty  lav 
in  the  case  of  a  man  dying  ami  leaving  a  widow  or  minor  children. " 

I  find  no  adjudication  direptly  upon  this  statute,  but  it  would  seem  that  the 
same  rules  of  law  are  applicable  as  have  been  applied  to  tbe  provisions  in  fa- 
vor of  widows.  The  provision  for  the  husband  In  this  will  is  nqt  ntade.  in 
termSf  in  Ueu  of  any  statutory  rights  be  may  have,  and  "it  is  an  established 
principle  that  a  provision  in  %  ^itl  of  a  husban^  in  favor  of  the  wife  will 
never  be  construed  by  impllcatian  to  be  la  lieu  of  dower  or  any  other  interest 
in  bis  estate  given  by  law."  SJ^eldon,  v,  Sli^,  8  N.  T.  81,  35.  So.  too.  It 
has  been  held  that  this  cluss  of  property  forms  no  part  of  the  estate  as  a  sub- 
ject of  bequest.  The  testator  could  no  more  divest  bis  widow  of  it  by  will 
than  he  could  her  dower  in  real  estate.  Vedder  v.  Saxton,  46  Barb.  188 ; 
Sliddon  v.  BlUtt  4ifpr4.  By  tha  statutes  qiaking  provision  for  widows  and 
minora,  tlu)  language  in  each  case  is,  "where  a  man  leaving  a  family  ah^U 
die."  I9  such  Giiae  it  Is  therefore  necessary  to  determine  in  every  case 
whether  there  was  a  family.  It  has  been  held  that  a  widow  and  a  female  rel- 
ative living  with  tlie  deceased  at  the  time  of  his  death  constituted  a  family. 
By  ttte  statute  of  1887,  however,  the  words  "leaving  a  family"  are  not  used. 
It  is  therefore  unnecessary  to  ascertain  whether  the  husband  alone  could  con- 
stitute a  family.  I  am  of  opinion,  therefore,  that  there  is  nothing  in  the  will 
which  deprives  tbe  husband  of  the  rights  given  him  by  the  statute  of  1887. 
and  that  tbe  appraf^rs  should  set  apart  for  him  tlie  property  mentioned  in 
chapter  470  «f  tbe  Lavs  of  1874, 4nd  by  section  2  of  chapter  157  of  tha  Laws 
of  1842. 


In  re  Mafbs*  Estattb. 

(Surra(rat«*«  Court,  Orangt  County.  Ua^,  ISM;) 

CuuwimuwiMMi  at  Wiu.— ComzHOBN*  EsiuiiniBR. 

Testator  beaceathed  to  Us  spn  tbe  use  of  $4,000  for  llf^  and  dlraotsd  the  prin- 
cipal, after  toe  son's  death,  to  be  paid  to  his  chUdreo.  The  will  thea  gave  to  tes- 
tator's daughter  "all  the  rest,  reslaue,  and  remainder  of  the  estate,"  and  "any 
legacies  herein  given  which  may  for  any  causa  lapse.  *'  Held,  that  the  daoghtar, 
as  the  death  of  testator,  took  a  oontlngaat  remainder  In  the  11,000  legacy,  wblm  be- 
came  absolute  on  the  death  of  the  son  withoat  Issue,  though  he  survived  the 
daoghter,  in  which  case  the  legacy  was  payable  to  her  personu  representatives. 

Proceeding  for  the  accounting  of  the  executors  of  the  will  of  George  H. 
Mapes.  deceased. 

B.  R,  Champion,  for  executor  of  Sarah  J.  Mapes.  W»  J.  Mills,  for  ex- 
ecutor of  John  S.  Mapes. 

OouM AHi  S.  The  testamentarj  purpose  of  ttie  tastator  is  plain.  Ha  had 
onix  two  persons  to  nrovlde  for, — a  son  and  a  daughter.  First*  he  made  cer- 
taio  provision*  for  the  son.  including  the  giftof  tb|B  use  of  tbe  $4,000.  7hen 
be  gave  tho  rest  of  the  estate  to  his  daughter.  Evidently  he  eonsidwed  the 
9^,000  a  part  of  his  son's  share,  for,  altfaongh  he  was  only  given  ths  use  of 
it,  the  toMator  provided  th^  It  should  go  at  the  son's  death  to  tbe  children. 
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But  he  alao  evIdenUy  Intended  whatever  of  his  estate  was  not  received  br  his 
son,  or  his  son's  children,  should  be  received  by  his  daughter.  This  inten- 
tion, I  think,  appears  from  the  fact  that  he  not  only  gave  her  "all  the  rest, 
residue,  and  remainder,"  but  "as  well,  any  legacies  herein  given  which  may 
for  any  cause  lapse. "  The  testator  certainly  did  not  intend  to  die  intestate  as 
to  any  part  oC  liis  estate,  and  this  should  have  its  proper  influence  in  deter- 
mining the  construction  of  the  will.  It  has  happened  that  the  testator's  son, 
John,  has  died  without  leaving  children  surviving  him  to  take  the  principal 
of  the  $4,000  given  them.  No  mention  Is  made  in  the  will  what  shall  become 
of  the  (4,000  In  this  event,  unless  we  can  find  it  in  the  latter  clause,  where 
all  the  rest,  etc.,  is  given  the  daughter;  and  I  think  it  is  proper  to  so  con- 
clude, for  the  testator  there  says,  "as  well,  any  legacies  herein  given  which 
may  for  any  cause  lapse,"  and  this  is  the  only  case  wherf^a  lapse  could  have 
happened,  except  only  one  other. — the  death  of  the  son  before  the  testator, — 
which  It  is  not  probable  he  contemplated.  This  being  so,  it  results  that  Che 
daughter  or  her  representatives  are  entitled  to  the  C4.000,  unless  we  find  in 
the  will  that  the  testator  intended  that  his  daugtiter  should  only  take  if  she 
herself  survived  her  brother.  If  this  was  his  intontion,  then  this  legacy  does 
not  para  under  her  will,  but  goes  to  the  next  of  kin  of  the  testirtor  by  statute, 
he  having  failed  by  his  will  to  provide  what  shonld  be  done  with  It  on  the 
happening  of  this  event. 

I  have  said  that  the  daughter  or  her  representatives  take  unless  we  floct  in 
the  will  that  the  daughter  must  survive  her  brother;  that  is.  the  will  may 
say  so  In  so  many  words,  or  the  will  may  say  so  by  force  of  the  construction 
given  by  the  courts  to  the  words  used,  they  not  being  sufficiently  plain  ot 
themselves.  If.  however,  the  will  itself  showaaclearintentiontbatthe legatee 
shall  take  absolutely  on  the  happening  of  the  contingency,  whether  he  eur- 
Tlve  the  contingency  or  not.  there  is  no  principle  of  law  which  wUl  prevent 
the  taking.  In  those  cases  where  the  courts  have  held  that  the  legatee  must 
survive  the  contingency  upon  which  the  lega^  dq>ended,  the  decisions  rest 
upon  a  rule  of  construction,  and  not  upon  a  statute  or  principle  of  law.  It 
may  be  said  that  it  is  more  natural  to  suppose  that  the  testator  would  prefer 
to  have  his  collaterals  receive  it  under  the  statute,  his  descendants  having 
failed  to  live  to  receive  It.  rather  than  have  it  go  to  strangers  under  his 
daughter's  will.  It  is,  however,  evident  that  he  did  not  ooncern  hirasetf  in 
bii  will  about  what  should  ultimately  become  of  any  of  the  property  given 
by  him  to  her,  for  no  mention  is  made  by  him  what  direction  any  of  it  is  to 
take  at  her  death.  His  gifts  to  her  were  cliaurly  intended  to  be  absolute,  and 
nncoopled  with  any  condition,  except  the  single  one,  regarding  ihe  •4,000, 
that  her  brother  die  without  leaving  children  him  surviving.  I  therefore 
conclude  that  Sarah  Jane  Mapes,  at  the  death  <rf  the  testator,  took  a  con- 
tingent remainder  In  the  $4,000  Icigacgr,  which  then  vested  in  her  as  a  right, 
according  to  Its  character,  and  became  alnolute  at  the  death  of  John  S. 
Mapes.  The  decree  shonld  direct  that  the  executors  of  Oeorge  Mapea,  de- 
ceased, pay  over  the  fund  to  the  executors  of  Sarah  J.  Ifapes.  deceased. 


in  rs  Baitt's  Estate. 
{Smrogat^s  Cmtrt,  We»tchegter  County.   January,  1891.) 

AncnnsTBATOBs— AoconiTTiKO— Applioition  to  Set  Astds. 

Iq  a  prooeediag  by  tbe  wife  and  guardian  of  a  lanatlo  to  Mt  aside  aa  aeeoimtliig 
of  administrators  with  the  will  annexed.  It  appeared  that,  prior  to  tbe  ^poinv 
ment  of  such  admloistrBtors.  the  interest  of  the  ward,  who  was  a  devisee  of  the 
will,  was  sold  on  executions  agalnat  him,  and  porchased  by  one  of  tbe  administra- 
tors; that  snub  devlaee  afterwards  became  Insane;  that  these  facts  were  set  forth 
In  toe  petition  fw  aooounting,  and  recited  In  the  decree;  and  that  ttte  lunatio  waa 
iq^resented  la  the  acooanUng  hy  a  spedal  guardian.  Hisld.  tiiat  the  appUoation 
on  the  gioand  that  there  was  no  proof  produced  showing  ilMjadhdal  sale,  and  that 
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tiw  tdmlnlsUmton  wttbbeld  Important  facta  toiuAiDS  the  riglite  of  the  lonatlci  akd 
■Ida  nnlawfiil  tdafma,  will  be  danled  when  the  petition  doet  not  deny  the  sale  and 
ponhaaeb  or  dlHloae  what  &ots  wera  withheld  and  «aUwfnl  claims  were  made. 

Application  by  Maria  Baity,  wife  of  John  H.>BaUj,  a  lunatic,  to  set  aaida 
la  acoOQQtlng  of  £liza  Gott  nnd  John  H.  Moran,  as  administrators  with  tha 
will  annexed  of  the  estate  of  William  Baitj,  deceased.    Application  denied. 

JtAn  B.  Baity  was  a  devisee  of  the  will  of  decedent,  and  was  adjudged  in- 
siaeitt  Aagiist.  1880.  Prior  thereto  his  entire  interest  In  the  estate  of  de* 
cedrnt  was  sold  on  judgments  against  him,  and  purchased  by  Eliza  Gott,  In 
1887  she  and  Moran  were  appointed  as  administrators  of  the  estate  with  the 
win  annexed,  and  In  March,  1888.  they  rendered  an  account,  in  which  the 
judidai  sale  to  Eliza  Gott  was  set  forth.  A  decree  was  entered  reciting  the 
■lie.  and  awarding  her  the  residue  of  the  estate,  except  a  fund  held  in  trust. 
The  petition  to  set  aside  the  decree  alleges  that  no  proof  of  the  sale  to  Eliza 
Gott  wit  offered;  that  the  administialoni,  in  their  accounting,  withheld  im- 
portant facta  and  statementa  touching  the  rights  and  fntereata  of  said  lunatic, 
and  made  nnlawfol  claims. 

A.  B.  Tappen,  tot  the  motion.   Otvide  Duprtt  opposed. 

Coffin,  S.  Although  not  distinctly  alleged  in  the  petition,  it  may  be  gath- 
ered from  ibe  facts  stated  therein  that  it  is  sought  to  set  asidt?  the  decree 
upm  the  ground  of  fraud.  There  can  be  no  doubt  that  the  lunatic  was  duly 
cited  to  attend  the  accounting,  and  that  he  was  duly  represented  by  special 
gurdian.  Indeed,  the  fact  is  admitted.  The  petitioner's  whole  case  seems 
toiest  chl^y  on  the  fact  that  no  proof  was  produced  to  tlie  court  showing 
tbe  judicial  sale  of  John  K.  Balty's  interest,  and  the  pnrehase  thereof  by  Mrs. 
Gott.  It  will  be  observed  that  the  petitioner  nowhere  denies  such  sale  and 
pnrdiase,  and  does  not,  therefore,  attempt  to  establish  any  fraud  in  that  re* 
qiKt.  Kor  does  she  all^  any  newly-disooTered  eridence,  or  clerical  error 
in  the  (ffoeeedlng.  It  Is  true  that  the  petition  allpgea  that  onfthe  acoounting 
the  administratora  withli^  from  the  court  Important  facts  and  statementa 
tooehiog  the  rights  and  Interests  of  the  lunatic,  and  made  unlawful  claims. 
What  facts  and  statements  were  withheld?  What  were  the  unlawful  claims 
Diade  by  tbem?  The  petition  falls  to  diaelose  them, — to  tell  us  what  those 
facte  wwe.  or  to  show  how  any  clalnm  made  were  unlawful.  Had  It  been 
shown  that  tbe  lunatic's  Internt,  claimed  to  have  been  sold  under  judgments 
sod  patebased  by  Mrs.  Gott  six  years  before  he  was  adjudged  Insane,  and 
long  before  she  became  administratrix,  had  never  been  so  sold  or  parchased, 
s  diffnvnt  question  would  have  been  presented.  Then  the  decree  eoold  hare 
been  challenged  as  fraudulent.  If  it  were  true  that  there  was  no  proof,  or 
insnffldent  |noof,  of  the  claim  of  Mrs.  Gott  to  tbe  share  of  the  lunatic,  that 
fact  would  not  render  the  proceeding  obnoxious  to  the  charge  of  fraud,  clerl- 
Cil  error,  or  other  like  cause,  for  which  the  surrogate,  under  the  provisions  <tf 
subdivision  6  oi  sei^on  9481  of  the  Code,  is  authorized  to  open  or  set  aside 
tbe  decree.  The  only  remedy  would  bis  an  appeiU.  Singer  v.  Bateley,  8 
Dem.  Sot.  571,  afttrmed  by  court  of  appeals,  100  N.  T.  206,  8  K.  E.  Bap.  68. 
But  there  was  proof;  whether  sufficient  or  not  to  warrant  the  decree  is  im- 
BUtteiial.  The  sale  of  John  B.  Balty*s  interest  under  legal  proceedings,  and 
tbe  purchase  Uiereof,  wen  lUleged  and  set  fortli,  both  In  the  verifled  petition 
and  also  In  the  verifled  account,  and  to  which,  thus  challenged,  no  objection 
was  interposed  by  the  special  guardian,  or  by  any  other  person.  This  state* 
isoit  was  properly  made  in  the  account,  and,  uncontradicted,  was  sufficient 
eridoice  on  which  to  base  the  decree.  Dayton  says,  (Practice,  S08:)  "Tbe 
Bieeator  or  administrator  may  also  include  in  the  account  such  statements  of 
my  facta  CUT  drououtances  which  may  have  attended  tbe  administration  aa 
be  m^y  deem  important  to  a  correct  understanding  of  the  manner  in  which 
be  m^y  have  peitormed  the  duties  of  his  trust,  or  to  a  just  settlement  of  the 
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aftlin  of  the  estate."  See,  also,  Sedf.  Fr.  759,  760.  The  peUtloa  and  ac- 
coujit  of  proceedings  are  in  the  nature  of  pleadings,  and,  when  properl;  veri- 
fled,  are,  in  general,  as  to  the  facts  atated,  unless  questioned,  to  be  re^rded 
as  true.  Tlie  petitioner  heretu,  the  wife  of  the  lunatic,  appeara  to  have  no 
legal  interest  iu  theostote  which  would  render  her  a  proper  partj  to  the  pp»> 
ceeding.  Whether  validity  is  rendered  to  the  application  by  the  fact  that  the 
speetal  guardian  joins  in  it  has  not  received  nucb  conshlMwtioa.  It  hae  been 
deemed  best  to  decide  the  matter  upon  its  mwlts.  An  ontw  will  b»  Mtered 
denying  the  application. 


In  re  Lattin  «<  ol. 
(AcTTOfrafie's  Cowt^  Weatt^ester  County,  Nnrembar,  188i.) 

Lm  Bbtjltbs— CiosT  or  iHPBovsiiB^m— Rbhaindbb. 

The  coefe  of  replumblng  a  bouse  left  to  one  for  life  Bbonld,  as  a  psrmaaent  luprore- 
isent,  ooloulatea  to  b«Q«flfe  tbe  remaiader-mea  as  well  as  ibfi  life  tenaatk  be  agpoih 
tioned  between  the  two  in  such  ra^  as  the  value  of  the  life  estate  beats  ta  tbM  of 
the  reversionary  estate. 

'  Proceeding  for  the  Judicial  settlement  of  the  accounts  of  William  Laytin 
and  others  as  trnstees  under  the  will  of  William  Laytin,  deceased. 

D.  B,  Meeker*  for  trustees.  D.  T.  Walden,  for  goiaral  guardian  of  Edith 
and  Mary  DavtdBOD,  minon. 

Coynw,  8.  The  testator,  by  bis  will,  devised  a  house  and  lot  In  Uw  dty  of 
STew  York  to  his  wife  for  life,  and  bequeathed  to  her  an  annajty  of  AT.OOO.  The 
trustees  now  claim  a  credit,  as  against  the  corpus  of  the  estate,  of  upwards  of 
•1»000  for  moneys  expended  by  them  in  replumblng  the  said  house.  No  evi- 
dence has  been  given  In  the  case,  and  the  facto  rest  whtdly  in  the  statemuUs 
madehy  ooonsel:  they  appearing  to  assume  that  this  eoart  has  snflteieat 
knowledge  on  the  subject  to  enable  it  to  determine  the  question  intelligently. 
In  this  respect,  It  must  be  admitted,  they  are  laboring  under  a  mistake. 

It  Is  Btated  that  the  old  plumbing  had  become  so  defective  or  out  of  repair 
that  the  water  ran  down  and  injured  the  luside  walls  of  the  hOMse,  and  that 
the  bouse  had  become  almost  untenantable,  and  dangerous  to  health,  in  con- 
sequence of  foul  odots  en^ndered;  and  that,  to  the  judgment  oi  the  tcusteea, 
it  became  necessary  to  take  out  the  old  and  zeplacs  it  by  new,  and  on  an  im- 
proved ^tem  of,  plumbing.  How  long  the  new  plumbing  shall  answer  its 
purpose,  the  court,  in  the  atuenoe  of  the  testimony  of  those  skilled  in  such  mi^ 
ten,  has  no  means  cf  knowing,  but,  for  the  purposes  of  this  matter,  will  as- 
sume tliat  it  is  a  permanent  improvement,  and  calculated  to  bo  of  benefit 
to  the  remainder-men.  It  is  not  of  the  character  of  an  ordlmuy  repair,  like 
that  of  a  burst  pipe,  which  the  life  tenant  is  bound  to  make.  If  this  be  ao, 
it  Is  also  a  grsf^  benefit  to  the  life  tenant,  and  the  expense  must  be  appor- 
tioned between  them.  There  being  no  evidence  of  t^B  value  of  the  house  and 
lot,  or  of  the  age  of  the  life  tenant,  this  apportionment  cannot  here  be  made, 
but  mi^  be  done  on  settling  the  decree.  The  present  value  of  the  life  estate, 
as  ascertained,  will  be  deducted  from  the  whole  value  of  the  property,  and  tbe 
remainder  will  be  the  value  of  the  reversionary  interest,  and  the  expense  will 
be  apportioned  pro  rata  as  between  those  several  amounts. 

The  eounsd  for  MelvlUe  Boyd,  the  general  guardian  of  Edith  and  Mary 
Davidson,  although  he  filed  objections  to  other  items  in  the  account,  has,  in 
bis  brief  submitted,  confined  himself  exclusively  to  the  charge  for  plumbing. 
It  is  fair  to  infer  that  be  has  abandoned  all  othw  objections,  and  tli^y  have 
not  been  oriUcally  considered.  It  may  bs  remarked,  however,  that  on  aouzMKy 
^anoe  thay  do  not  appear  to  be  tenable. 


DigitizGd  by  Google 


SQiiCl.Westch'r.3       in  n  HAiOfixoN^  WU^ 


7« 


In  »  Haxuutqh**  'WiMi,. 

(Surrogate's  Court,  l^Mtehefter  OOtmtii.  MbnuwR  18Mk) 

1,  Wnx— FsOB^n — FR0CBKDIX08  TO  8n  Asnn. 

Code  Ciril  Proo.  i  3481,  BUbd.  <K  prorldu  that  a,  snrrogato  bM.povsr  to  open,  t»> 
oate,  or  aet  aaite  a  decree  or  former  oqdRr  of  hU  oonrt)  im  fraq^,  newlj-dlscovered 
evidence,  or  other  so&cteot  cause,  and  that  tliU  pover  must  be  ezerctsed  oolr  in  a 
n»  ease,  and  In  the  same  maimer,  as  a  court  oi  general  Jurtsdiotioo  exercises  the 
same  power,  field,  titmt  an  appUoation  to  set  aside-  a  daoree  probating  a  wiU  ot 
■^raonal  and  roalpropTtar'*  must  he  madttiQiider  said  ■ectlon,  and  not  under  eeo- 
tton  asi7,  whioh  proTidea  zor  setting  aside  a  deoiea  pzohatlag  m  will  o£  "personal 
prapeny.** 

1  SjuiK— W>Bx  or  PBOcnnDiVGft— FsAonoE. 

In  apoh  case  the  appUoatton  la  made  «n  aJBtarita  ^^Ingforsft  oader  ttiat  the 
dei»ee  be  Taoated,  aoA  that  all  persona  IntaaasteA  MV  ba  mad.  to  show  caoaawhy 
SDoh  order  should  not  b«  made, 
ft,  Sam— CiTATioii— To  Vn»x  Diwonoh 

Tb0  (dtatlon  In. sneh proceeding  should  be  direotedto  the  heirs  at  law  and  neixt  of 
Un.  who  were  cited  to  attend  Uie  probate,  and  the  legatees,  if  any,  who  do  not  bdong 
to  either  class,  and  were  not  required  to  b»  cited. 
4  Sun — Ohdbr. 

Wh«e,tn  swhoaaa,  tbeap^ioatlpnia  made  (a  the  ground. that  alater  will  haa 
baen  dlaccmMdiand.the  &ota  estahUahed  are  deemed  snffldent  to  Juatltr  It,  an  or>- 
der  should  he  made  setting  aside  the  decree,  prorlded  the  later  wtu  la  admitted  to 

foob^e. 

Ik  fituf    FaooT  or  Xans  Wnx. 

Where  snoh  order  la  mad^  ttia  unwl  proooodtnga  ahpuld  aabaaqfieitflf  be  had  to 
prove  thei«t«r  will. 
C  aun. 

U.  in  snob  caa^  the  later  wUl  Ia  not  admitted  to  probata  the  orlgfBal  deoree  re> 
malaa  In  full  force. 

Proceeding  toset  aside  the  decree  probating  a  wltl  of  rent  and  personal  prop* 
ert7  of  Alexander  Haroilton,  deceaaed.  After  the  decree  was  entered,  a  will 
bearing  a  later  date  than  the  one  probated  was  discovered  among  the  papers 
id  the  deceased,  which  contained  a  clause  revoking tlie  will  and  cudicU  admit- 
ted to  probate. 

Ogden,  Se$kman    Ogdm,  for  petitioners. 

Comw,  8<  Before  the  enactment  of  the  present  Oode.  ft  had  been  held 
that  thesam^te  bad*  among  his  incidental  powers,  that  of  setting  aside  and 
vacating  a  deoee  admitting  a  will  to  probate,  on  the  discovery  oC  a  will  of 
later  dtfe;  hut  the  mode  of  procedure  to  reach  such  a  result  was  not  then,  nor 
is  It  under  Uie  present  Code,  very  distinct,  nor  am  I  aware  of  any  settled  pmc- 
tice  apon  the  subject  now  subsisting.  It  would  seem,  however,  that  an  a[v 
plication  dioald  be  made  upon  proper  afiSdaTits,  under  subdivision  6  of  sec- 
tion 2481  of  the  Owle,'  whichauthorizes  the  surrogate  to  open,  vacate,  modify, 
or  set  Rsidfl,  In  certain  cases,  a  decree  of  lils  court,  praying  for  an  order  that 
the  decree  be  vacated,  and  that  all  persons  interested  might  be  cited  to  show 
<«u!H>  why  such  order  should  not  be  made.  The  citation  should  be  directed 
ontjr  to  tlie  heirs  at  law  and  next  of  kin  who  were  cited  to  attend  the  pro- 
bate, bnt  also  the  l^tees*  if  any,  who  did  not  belong  to  either  class,  and  were 
not  required  to  be  cited.  By  the  admission  of  the  will  to  probate,  such  lega- 
tees at  once  became  parties  in  Interest,  whose  rights  could  not  tw  nflecied  ex- 
cept Qpon  notice.  The  later  will  may  not  have  made  them  legatees  at  all, 
and  it  may  hare  materially  affected  tlie  rights  of  the  heirs  at  law  and  next  of 

■Code  Civil  Proo.  %  2481,  provides  as  follows :  **A  surrogate,  in  oonrt  or  out  of  court, 
aatbedaaareqnirea,  baapoww:  •  •  •  (ft)  To  open,  vaoatet  modUy^  or  act  aside,  or 
tecstaraaof  aforBettlme,  adecreawograapol  hlscoiul^oc  to^atttanawtrlaLor  a 
new  haari^  ftir  fiwdt  aewly-disoovered  evidence,  cleilcu  error;  or  other  sufficient 
canaeL  The  powers  conferred  by  tills  sulidivisioQ  must  be  exercised  only  in  a  like  case, 
aod  in  the  same  nmnmr,  as  a  oonrt  of  record  and  of  general  JofiadlotlOB  exerdaea  the 
Mmapewava.  •  •  • 
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kin  as  fixed  by  tbe  prior  one.  On  the  return  daj  of  the  citation,  if  there 
were  no  opposition,  or  if  there  were»  and  the  proper  facts  stated  Id  the  peti- 
tion and  affidavits  were  established  and  deemed  sutHclent  to  justify  it,  an  or- 
der woulil  be  made  setting  aside  tbe  decree,  provided  the  later  will  should  be 
sufficiently  established  to  wnrrant  its  admissioD  to  probate.  Then,  in  case  it 
would  not  be,  tlie  original  decree  would  stand.  If  the  order  prayed  for  were 
granted  as  suggested,  then  the  usual  proceedings  would  be  bad  to  prove  the 
later  will.  If  successful,  it  would,  as  above  stated,  operate  to  make  the  order 
of  revocation  final.  If,  on  ttie  contrary,  it  failed,  the  original  decree  would 
remain  of  full  force. 

It  is  Insisted,  however,  by  the  counsel  for  the  executors,  that  a  proceeding' 
for  the  revocation  of  probate  may  be  instituted  under  article  2,  c.  18,  Code, 
(section  2647.)  The  bistory  of  that  article  seems  to  be  as  follows:  Under  2 
Bev.  St.  61.  85  30,  SI.  etc.,  and  under  Laws  ISS7,  c.  380,  as  embodied  in  3 
Bev.  St  142,  §24,  etc.,  (5th  Ed..)  a  proceeding  of  that  character  was  confined 
exclusively  to  tlie  revocation  of  wills  of  personal  property;  but  it  was  held, 
in  Be  Kellum,  50  N.  Y.  298,  that  where  the  probate  related  to  a  will  of  both 
real  and  personal  estate  the  surrogate  had  power  to  revoke  it  as  to  the  per- 
sonal estate  only,  while  it  would  stand  as  a  will  of  real  estate.  The  section 
of  the  Code  referred  to,  as  originally  reported  by  tbe  commissioners,  provided 
for  proceedings  for  the  revocation  of  probate,  without  confining  it  to  a  will 
of  personal  estate  only,  thus  seeking  to  avoid  the  ruling  in  Re  JCellum,  mpra, 
but  the  legislature  saw  fit  to  add  the  words  "of  personal  property"  after  the 
word  "will,"  and  so,  in  that  respect,  leaving  it  us  it  stood  under  the  act  of 
1837.  and  the  decision  above  referred  ta  As  this  will  relates  to  both  reat 
and  personal  estate,  the  desired  result  cannot,  therefore,  be  attained  under  a 
proceeding  of  that  character,  and  tbe  only  remedy  is  to  be  found  under  sec- 
tion 2481.   The  course  indicated  should  be  pursued  in  this  instance. 


In  re  Lasak's  Estatb. 

(Surrooat^B  Court,  Weattiheiter  County.  September,  1890.) 

TBUBTa — Ri,Ta  or  Intbbbst  on  Trdbt  Fdnd. 

Tefttator  directed  ttaat  a  Kpectfled  ■am  be  invested  In  certain  secariUes.  and  thaV 
tbe  income  be  paid  to  bis  daughter  for  her  support  during  life.  Held  that,  Uioagh 
the  fond  was  not  invested  as  alreeted,  the  daufftatar  is  eatlttod  to  noein  from  t&e- 
tnutee  the  amount  which  the  fund.  If  laveated  as  directed,  would  bare  produced. 

Application  by  Antoinette  Lasak  Schermerhorn  to  compel  the  STew  York  Life 
Bisarance  &  Trust  Company,  administrator  with  the  will  annexed  of  Francis 
Vf,  Lassk,  deceased,  to  pay  applicant  ^50  as  interest  due  Angost  13, 1890,  on  a 
lega<^  of  $30,000  held  in  trust  for  her  by  the  administrator.  The  admlnis- 
Irator  refusing  to  comply  with  the  order,  It  was  cited  to  show  cause. 

Francis  W.  Lasak  by  his  will  gave  to  his  executor  $30,000  in  trust 
to  invest  only  in  United  States,  state,  or  city  bonds,  or  in  bunds  and  mort- 
gages  on  real  estate  In  New  York  or  Brooklyn,  or  Westchester  county, 
and  to  pay  the  interest  thereon  to  his  daughter  Antoinette  L.  Lasak.  now 
Schermerhoro,  in  quarterly  payments  during  her  natural  life,  with  remainder 
to  her  issue.  Testator  died  in  February,  1888,  and  his  will  was  admitted  in 
July,  1889.  Tbe  sole  executor  named  in  the  will  renounced  the  office,  and  the 
Kew  York  Life  Insnrance  A  Trust  Company  was  appointed  administrator 
with  the  will  annexed,  The  administrator  has  in  hand  about  9270.000  of 
assets  of  the  estate,  of  which  about  $40,000  is  invested  in  United  Slates  4  per 
cent,  bonds,  and  abiaut  |^i3Q.(K)0  in  stocks  and  railroad  bonds.  After  the  will 
was  admitted  to  probate  an  application  was  made  (or  an  order  directing  the- 
administrator  to  pay  Mrs.  Schermerhorn  interest  on  tbe  fund  from  testator's 
death  for  the  first  quarter,  which  applicaUon  was  denied,  on  the  ground  that 
the  legatee  not  being  a  minor,  and  the  bequest  not  being  made  tor  her  sup- 
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port,  aha  was  not  entitled  to  It.  This  decision  was  reversed  on  appeat*  (8  X. 
Y.  Supp.  775.)  and  since  then  the  surrogate  has  made  several  orders,  each  di- 
recting the  administrator  to  pay  Mrs.  Scbennerhora  $450,  which  was  inter- 
est for  each  quarter  at  6  per  cent,  on  the  $30,000  fund;  the  last  of  these  or- 
ders being  the  one  here  under  consideration.  The  answer  of  the  administra- 
tor to  the  citation  to  show  cause  alleged  that,  for  the  six  months  following 
the  expiration  of  the  year  from  the  testator's  death.  It  has  paid  to  Mrs.  Scher- 
merhorn  $600,  leaving  due  to  her  of  interest  actually  euned  only  #13.30,  in- 
stead of  the  $450  ordered  to  be  paid. 

For  former  reports,  see  7  K.  7.  Supp.  2;  8  IS.  T.  Supp.  740, 776;  10  N.  r. 
Sapp.  80,  844. 

Aaron  JToAn,  for  petitioner.  Smm§t  <ft  Bobtnuon,  for  respondent. 

Coffin.  S.  In  regard  to  interest  on  legacies,  these  rules,  seem  to  have 
been  settled;  If  a  general  legacy  be  given,  with  no  time  of  payment  fixed.  It 
begins  to  draw  Interest  one  year  from  the  date  of  the  letters.when  it  becomes 
due.  rAomv.ffamer.lISN.  Y.197.2IN.E.Kep.l49.  If  a  legacy  Is  given 
for  life,  with  remainder  over,  no  interest  is  due  until  the  end  u£  two  years. 
-Per  Lord  Eldon,  in  Gibson  v.  Bott,  7  Ves.  96;  Sullivan  v.  Winthrop,  1  Sum. 
13.  But,  where  It  is  given  for  support,  it  will  draw  interest  from  testator's 
death,  (Cooftev.  Meeker,^^.  T,  lh\ Kinm&nthy.  £r£;7iam.  5  Allen,270;)  and 
so  in  respect  to  the  bequest  of  a  residue  of  personal  estate  for  life,  with  remain- 
der over,  the  general  rule  (called  the  rule  in  Howe  v.  Lord  Dartmouth,  7 
Vea.  138a)  is  that  where  a  residue  of  personal  property  is  bequeathed  for  life, 
with  remainder  over,  and  not  speciBcally,  it  is  to  be  converted  into  the  3  per 
cents.  (Having  no  such  3  per  cents,  the  only  rule  recO}{nized  Id  Massachu- 
setts as  obligatory  upon  a  trustee  in  making  investments  is  that  he  shall  act 
with  good  faith  In  the  exercise  of  sound  discretion.  Harvard  v.  Amory,  9 
Pick.  446.)  The  tenant  for  lite  of  a  bequest  of  the  residuum  is  to  be  allowed, 
as  from  the  death  of  the  testator,  the  income  of  such  parts  of  the  personal 
estate  as  were  at  his  death,  and  have  remained,  in  a  &tate  of  investment 
which  ought  to  be  recognized  and  allowed  to  be  continued  by  a  court  of  equity. 
Bat  that  with  regard  to  those  parts  which  were  not  at  bis  death,  nor  have 
been  ^nce  In  Buch  a  state  of  investment  as  can  be  so  recognized,  they  must  be 
80  valued  as  at  a  period  of  one  year  after  his  death,  and  interest  from  his 
death  on  the  value  so  taken,  nek  exceeding  4  per  cent.,  must  be  paid  to  the 
tenant  for  Ufe.  2  Williams.  Ex'rs.  (6th  Amer.  Ed.)  149B.  1499.  Ifthereitfa 
positive  direction  in  a  will  that  the  trustee  shall  convert  the  personal  estate 
into  government  or  real  seoorities,  and  hold  them  In  trust  for  one  for  life  and 
remainder  over,  the  onlxU  qua  tnut  for  life  Is  mtitled  to  receive  only  so 
mach  income  as  would  have  arisen  from  the  personal  estate.  If  converted  and 
invested  within  a  year  after  the  testator's  deatii.  Trustees  are  ordinarily 
lUlowed  one  year  to  convert  the  Mtate  into  the  securities  directed  by  the  will. 
Peny,  Trusts,  (2d  £d.)  g  548,  and  oases  cited.  And  if  there  be  an  uncon- 
verted security  bearing  a  much  higher  rate  of  Interest,  they  cannot  pay  the 
whole  interest  m  arising  to  th»  tenant  for  life;  if  they  do  they  will  be  liable 
to  make  good  the  remainder,  and  the  difference  between  what  should  have 
been  paid  under  the  aboTe  rule  and  tlie  sum  actually  paid.  Id.,  citing  Dimes 
T.  Soottt  4  Boss.  19fi;  2  Jarm.  Wills,  202  (5tb  Amer.  Ed.) 

Appling  Uiese  rules,  so  far  as  pertinent,  to  the  f&cts  as  presented,  it  hav- 
in«  been  di^ermined  in  this  case  by  the  supreme  court,  apparently  in  conflict 
with  the  dietam  In  Thom  v.  Qamar,  cupra,  that  the  legacy,  although  not 
given  out  of  tiie  resldtte.  Is  given  for  the  support  of  Mi8>  Schermerhom, 
who  was  an  adnlt  married  woman,  she  Is  entitled  to  such  interest  from  the 
death  of  the  testator  as  the  fund,  if  invested  as  he  dtreeted.  would  have  pro- 
duoed.  Ho  qnestim,  however,  as  to  past  payments.  Is  here  involved;  the 
only  one  to  be  considered  being  the  amount  which  should  be  paid  to  her 
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the  qoarfcer  mdlBg  August  18th  lut.  Of  the  whole  amount  in  the  hands 
of  the  administrator,  950,^8  he  left  in  cash  hqa  been  invested  in  tfae  United 
States  4  per  cent,  consols  of  the  face  Talae  of  ft4(),400,  which,  therefore,  cost 
124  |>er  cent.,  yielding  an  annual  interest  of  $1,616,  or  aliout  3-21  per  cent, 
on  the  amount  so  Invested.  The  balance  of  the  fund  on  hand  still  remains 
in  the  securities  in  which  it  was  invested  by  the  testator,  which  are  of  a  char- 
acter not  recognized  by  the  courts,  amouBting  at  par  to  C?19,000,  (estimated 
present  value  9^3,124.)  This  sum.  at  4  per  cent.,  would  produce  an  in- 
come of  88,760.  but  it  actually  yielded  »10.410;  but  a  portion  of  it  (C140»00U) 
was  subject  to  taxation,  and  the  administrator  paid  on  ticcount  thereof  the  sum 
of  82,800;  thus  malcing  the  net  income  $7,610,  or  $1,150  less  than  the  4  per 
cent,  rate  would  have  made.  Let  us  now  see  wliat  interest  would  have  been 
earned  for  the  beneRciary  if  the  securities  had  been  converted  into  iwnds  and 
mortgages.  The  affidavits  are  somewhat  condictingas  to  current  rates  of  in- 
torest  on  investments  of  that  description.  It  seems  doubtful  if  they  would 
exceed  b  per  cent,  but  giving  to  the  beneficiary  the  l^eueQt  of  the  doubt,  and 
fixing  the  average  rate  at  about  b^,  the  principal  would  be  subject  to  a  tax  of 
about  2  per  cent.,  and  thus  it  would  net  only  3}  per  cent.,  or  87,665,  on  the 
$219,000.  Thus  if  the  fund  for  the  benefit  of  Ibis  legatee  had  been  invested 
in  either  of  the  modes  mentioned,  and  as  directed  by  ttae  testator,  the  net  in- 
terest to  which  she  would  be  entitled,  to  wit,  3.21  on  the  cost  of  the  govern- 
ment bonds,  and  3^  on  mortgages,  could  not  exceed  3}  per  cent.,  alMut  the  rate 
actually  earned  on  the  whole.  As  to  the  producing  character  of  the  alters 
native  investments  of  city  bonds  and  state  stoclts,  no  evidence  is  furnished, 
l}ut  it  is  fair  to  assume  that  they  would  have  yielded  no  greater  rate  of  in- 
terest. 

It  does  not  seem  to  be  necessary  here  to  go  into  the  question  determined  by 
Fanoell  v.  Tweddle,  10  Abb.  N.  C.  94,  where  it  was  held  that  a  trustee,  in- 
vesting in  government  bonds  at  a  premium,  should  rtftaiu  a  oertaiu  portion 
-of  tfae  interest  to  malce  op  the  difference  between  the  costand  the  amount  re- 
ceived at  maturity.  Here  no  portion  of  ttie  fund  or  securities  held  has  been 
set  apart  for  any  of  the  beneAciaries,  and  no  conversion  of  the  securities  held 
by  the  testator  in  his  lifetime  has  been  made,  doubtless  because  of  the  con- 
test pending  in  relation  to  the  validity  of  the  will.  Had  they  been  converted 
and  invested,  and  the  fund  for  the  benefit  of  Mrs.  Scbermerlwrn  been  set 
apart  in  government  Iwnds,  the  question  above  disposed  of  might  have  been 
properly  raised;  but,  as  it  stands,  she  has  no  more  interest  in  that  investment 
than  any  other  beneficiary.  And  still  it  is,  to  a  cerlain  extent,  a  proper  sul> 
ject  for  consideration.  The  conclusion  is  that  the  administrator  was  justified 
in  declining  to  comply  with  the  order  directing  the  payment  of  $450,  and  that 
such  order  should  have  direoted  tbe  payment  of  $2t>2.50,  only  for  the  quarter 
covered  by  that  order,  which  is,  in  effect,  allowing  tier  Intesest  on  the  fund 
at  the  rate  of  3^  per  cent.   Tbe  order  should  be  modified  according^. 


In  re  SouBRyiLLBTs  Eotatb. 

In  n  Edwards. 

(Surrogates  Court,  WestOiester  Countu.  Novaniber,  18S9.) 

1.  Cunc  iQAiKST  DEcsnsNT — Dbvisb  in  Patmbnt. 

Where  a  devise  ol  a  life  estate  in  the  property-  of  testatrix,  as  oompeDSiMon  for 
servloas  readersd  and  board  f  umishad  ur  by  the  devisee,  Sftuala  or  axoeeds  the 
amount  of  devisee's  claim,  suoh  claim  is  extinguisbed. 

-%  Girre  OxvaA  Uobtis— Dblivbbt  or  Kbts. 

The  fact  that  testatrix,  during  bar  last  illness,  gave  devisee  some  Iceya,  and  told 
htm  "everything  was  to  be  hia,^  does  not  establish  his  claim  of  a  "present  gift"  of 
the  household  goods,  nor,  in  the  absenoe  of  proof,  will  the  ksys  ee  preanaed  to 
give  access  to  the  goods. 
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Fnertdlngs  for  the  JdAMbI  aettlbintet<tf  tfaeabooaBtsof  Jolin  BdTatds, 
IB  neentor  of  tin  will  of  Hftlm  E.  tJonnrrUIe*  deeeand. 

W.  M.  Shinrter,  for  ttCMOtor.   /oAn  C.  Smon,  tot  John  W.  EdwiinSB,  «• 
restdnary  beiiefieiitry.    eabrii  Ben^t  for  WiUiwn  K.  Dftvlson  and  Lfale  Ed- 
wards,  reaiduaiy  bene&clarles. 

Conrir.  8.  The  taaaaUa  daims,  and  haa  endeavored  to  show,  that  It  was 
vnlenitood  between  himself  and  the  deraased  that  he  was  to  be  compensated 
for  the  board  famished  and  the  serrices  rendered  bj  him,  not  a  mete  pro- 
Tbiao  In  the  will  <tf  the  testatrix,  bnt  by  the  entire  devise  and  bequwt  of  all 
of  her  ptopo^;  and  that  her  honsebold  furniture  and  ottiar  movables  in  her 
lionn  were  actually  given  to  him  by  her  In  her  lifetime;  that  be  has  not,  by 
her  will,  reeeived  the  promised  compensation,  and  hence  seeks  to  recover  his 
tMm  out  of  the  estate.  There  Is  no  direct  evidence  as  to  the  valne  of  the 
hmse  and  lot,  but  It  is  stated  to  rent  for  9250  per  annum.  It  is  admitted 
thst  the  valne  of  the  personal  estate  was  about  1^2,300,  exclusive  of  furniture, 
cte.  The  petition  to  prove  the  will  represeuts  the  whole  value  of  the  estate 
n  not  exceeding  |^7.00U.  The  approximate  valne  of  the  real  estate,  then,  niay 
be  ttsnmed  to  ^  about  $4,700.  In  reference  to  the  mode  and  measure  of 
onaprasation,  Sarah  £.  Edwards,  a  daughter  of  the  executor,  teatlfleB  that 
on  me  oeeaalon  the  deceased  said  to  the  executor  that  she  would  give  him 
eve^hlng  after  sl>e  was  through  with  it,  nnd  on  another  occasion  th»t  there 
vas  no  necessity  for  bis  furnishing  a  bill  for  his  services  in  planning  the 
boose  she  bnilt;  that  he  should  have  it  when  she  was  through  with  it;  she 
woald  leave  everything  to  him.  The  house  was  built  In  1884;  the  will  whs 
madetn  1886.  There  is  do  proof  as  to  the  time  whm  these  two  declarations 
were  made,  except  that  it  maybe  inferred  that  tlieune  relating  to  a  bill  for  the 
plans  of  the  house  occurred  after  these  plans  were  prepared  by  the  executor, 
the  daim  presented  by  him  embracing  a  charge  tot  those  plans,  and  the  will 
was  made  gubsequentty,  in  and  by  which  she  did  leave  everything  to  him  for 
life  instead  of  absolutely.  Considering  the  facts  that  the  witness  gives  what 
purports  to  be  a  declaration  made  by  the  deceased;  that  she  is  a  daughter  of 
the  executor,  testifying  in  his  behalf;  and  the  pusaibility  of  a  mistalce  by  her 
in  defadling  the  language  used, —in  connection  with  the  fact  that  the  will,  made- 
niA  long  thereafter,  does  give  e^-erythlng  to  him  for  life.— the  strong  prob- 
abiiity  is  that  in  so  doing  she  did  what  she  Inid  previously  expressed  an  In- 
tention to  do.  The  testimony  of  the  witness  Ruxton,  if  admlsaibte,  does  not 
materially  alter  this  view.  There  can  be  no  doubt  that  the  proviaiuna  ot  the 
will,  in  that  respect,  were  intended  as  a  compensation  to  her  brother  for  all 
he  had  done  for  her  in  the  way  of  board  furnished  and  services  rendered.  The 
role  is  that,  where  such  an  understanding  exists  between  the  parties,  if  she 
bad  foiled  wholly  to  make  such  a  provision,  then  the  executor  would  have 
been  left  to  enforce  the  whole  amount  of  his  claim;  thut.  if  the  pruviaiua 
were  sufficient  to  cover  a  part  only  of  the  claim,  hecould  recover  the  balauce; 
but,  where  it  equals  or  exceeds  the  Just  amount  of  it.  the  claim  is  extin- 
gnbhed.  Jacc^aon  v.  Lb  Orange,  S  Johns.  199;  Baton  v.  Benton,  2  Hill, 
578;  Kobimon  v.  Raynor,  28  N.  Y.  494;  Reynolda  v.  Robinson.  64  N.  Y.  589;. 
McRm  v.  MeR<u,  8  Bradf.  Sur.  199.  Even  if  it  were  true  that  the  testatrix 
bad  promised,  in  consideration  of  the  board  furnished  and  services  rendered, 
to  give  the  whole  estute  to  her  brother  absolutely,  and  has  failed  to  do  so, 
his  measure  of  compensation  would  not  be  the  value  of  the  whole  estate,  but 
what  he  conld  show  they  were  worth,  and  so  now,  in  this  case,  be  can  re- 
cover ootlring.  If  the  provision  made  for  him  is  equal  in  value  to  the  amount 
of  his  dalm. 

In  the  view  taken.  It  is  deemed  unnecessary  to  determine  what  Is  the  just 
■mount  of  the  claim  presented,  although  it  is  open  to  criticism,  for  the  reiison 
that  the  provisiotis  ot  the  will  seem  to  make  adequate  oonipeusation  for  all 
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that  is  claimed.  It  was  stated  that  the  house  and  lot  rented  for  1^50  p«r  an- 
num, and  the  annunl  interest  on  the  personal  estate,  estimated  at  92.000,  at  5 
per  cent,  would  be  9100.  The  testatrix  died  in  May,  1888.  and  the  life  benefi- 
ciary has  thus  enjoyed  the  use  of  the  property  for  ayear  and  a  half.  Deduct- 
ing for  taxes,  etc..  It  is  estimated  he  has  already  received  about  9400.  There 
is  no  evidence  as  to  bis  age*  but,  assuming  it  to  have  been  70  at  the  time  of 
the  deatlt  of  the  testatrix,  the  gross  value  of  his  life  estate  in  the  property, 
stated  to  be  worth  97,000.  would  be  upwards  of  92,000.  This,  of  coarse,  ex- 
ceeds tlie  amount  be  claims,  and  deprives  him  of  any  right  of  recovery. 

The  claim  that  the  household  furniture,  etc.,  was  given  to  the  executor  by 
the  deceased*  cannot  be  sustained.  The  evidence  does  not  indicate  a  present 
^t. — a  divesting  herself  of  the  title  and  conferring  it  upon  him.  Catherine 
Williams,  who  was  the  nurse  employed  during  the  last  illness,  saw  deceased 
take  some  keys  fiom  under  her  pillow,  and  heard  bar  say,  **Take  those  keys.** 
He  took  them,  and  "  unlocked  a  closet  oft  of  the  room,  and  1  think  he  unlocked 
a  trunk  or  something,  and  at  one  time,  I  think,  took  out  papers,  or  a  box.  or 
something.  **  Surely,  this,  of  itself,  is  altogether  ineulficient  evidence  of  the 
gift  of  anything.  Other  evidence  was  given  by  the  executor's  daughter. 
Sarah  £.  Edwards,  in  regard  tothedelivery  of  the  keys.  She  says  "She  gave 
him  the  keys,  and  told  him  that  everything  was  to  be  bis."  This  proves  no 
present  gift,  but  rather  has  reference  to  the  future.  Besides,  there  is  no  evi- 
dence as  to  what  keys  they  were  of  wblch  the  last  witness  speaks.  We  can- 
not, in  the  absence  of  proof,  assume  that  they  were  keys,  the  possession  of 
which  gave  access  to  the  honseliold  goods  of  the  deceased.  The  testimony 
in  regard  to  the  value  of  the  personal  effects,  so  claimed  to  have  been  given, 
is  conflicting,  ranging  from  9100,  as  stated  by  the  executor,  to  9475,  as  esti- 
mated by  his  son.  a  contestant.  It  may  be  fairly  fixed  at  9200,  and  must  be  ac- 
counted for  accordingly. 

Other  objections  to  the  account  are  overruled.  As  the  executor  has  failed 
in  his  contention,  he  can  be  allowed  costs  out  of  the  estate  only,  as  in  case  of 
no  contest.  Itae  contestants  are  allowed  their  costs  out  of  the  estate,  to  be 
taxed. 


In  n  Lane's  Estatg. 
In  re  Hbb  tt  al, 
(Samrogai^t  Court,  Watohnter  County.  Harob,  ISOOl) 

1.  Exboutobb  aitd  ADmNisTBATOits— 'Dacan  ov  Disthibution. 

Where  tt  appears,  on  s  settlement  of  an  administrator's  account,  that  there  la  a 
•am  to  be  distribated  to  on  estate  of  which  no  admlDistrabor  has  tieeo  appointed, 
thera  is  no  person  to  whom  the  share  can  be  decreed  to  be  paid,  and  no  direcUoa  as 
to  Its  payment  can  be  made,  under  Code  Civil  Proc.  S  8713,  providing  that  when  the 
account  of  an  administrator  has  been  judicially  settled,  and  there  remains  a  sum  to 
be  distributed  to  the  next  of  kin,  the  decree  most  direct  the  payment  and  distrllra- 
tion  thereof  to  the  persons  so  entitled. 

S.  Bun— Fatmsht  to  Cocktt  Tbbasorik. 

Code,  i  2748,  relating  to  the  settlement  of  accounts,  provides  that  the  decree  must 
direct  the  administrator  to  pay  to  the  county  treasnrer  a  distributive  share  which 
is  not  paid  to  the  person  entiUed  thereto,  as  fixed  by  tbe  decree,  at  the  expiration 
of  two  years  from  the  time  when  the  decree  Is  made  or  the  share  Is  payable  by  the 
terms  of  tbe  decree.  Hetd  that,  where  It  appeared,  on  an  acoountioff,  that  there 
was  in  existence  no  legal  representative  of  a  deceased  person  whose  estate  was  em- 
tiUed  to  a  distributive  share,  to  whom  the  share  oan  he  decreed  to  be  paid,  there 
can  be  no  direction  made  for  its  payment  to  the  ooanty  treasurer. 

It  Bamb— Pathxnt  to  Statb  Tbbabubbr. 

Nor  ia  the  distributee  In  such  case  ■*  unknown, "  within  Code  ClvU  Froa  1 2747,  pro- 
viding for  the  payment  to  the  state  treaaursr  of  a  dlstrlbntlve  share,  where  the  par- 
son entitled  tbexeto  Is  unknown. 

4.  8a3I8— DUTTOr  AnHIIfTBTRATOK. 

In  such  case  the  administrator  must  hold  the  share  until  some  one  entiUed  to 
ceive  it  ahall  appear,  when  it  will  be  the  subject  of  farther  accoantlng. 
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Froceedlog  for  the  jndlefal  arttlament  of  the  AoooanU  of  James  F.  Kee 
and  WiUlam  T.  Lane,  aa  adoinistiatoca  of  the  estate  of  Mlohael  Lane,  de- 
ceased. 

Jouph  B.  OwetUt  tor  admlniBtratora. 

Oormr*  8.  The  intestate  died,  leaving  as  his  next  of  kin,  among  others, 
Margaret  I^ns*  a  married  slater,  residing  with  her  husband  and  children  in 
London.  Eiw.  Since  then  Mrs.  I^ons  has  died,  leaving  her  husband  and  chil- 
dren surTivug.  She  is  said  to  have  died  Intestate,  and  no  one  has  been  ap- 
pointed to  administer  her  estate.  The  administrators  of  I^aue  have,  among 
(^ers,  cited  the  husband  and  children  to  attend  tbeir  accounting,  none  of 
whom  appeared,  except'a  special  guardian  appointed  for  the  minors.  Ko  ob- 
jection was  made  to  the  account.  A  decree  is  presented  for  signature,  and 
the  only  question  is,  what  dispoaitiou  shall  be  made  of  the  share  of  the  late 
Mrs.  Lyons,  whiob  amounts  to  about  $334?  The  proposed  decree  provides 
that  it  shall  be  paid  to  her  administrator  when  appointed,  and,  in  the  event 
that  it  shall  not  be  so  paid  at  the  expiration  of  two  years  from  the  date  of  tbe 
decree,  it  be  paid  to  the  treasurer  of  Westchester  county.  Section  of 
the  Code  provides  that  when  the  account  has  been  judicially  settled,  and  there 
remains  a  sum  to  be  distributed  to  the  creditors,  next  of  kin,  etc.,  the  decree 
must  direct  tbe  payment  and  distribution  thereof  to  the  persons  bo  entitled.  Of 
course,  the  decree  cannot  direct  payment  except  to  some  person,  and  it  cannot 
direct  payment  of  the  share  in  question  to  the  husband  and  children,  because 
U  bdongs  to  the  estate  of  the  deceased  wife,  and  that  must  be  administered  In  a 
proceeding  by  itself.  If  there  werean  executor  or  administratorof  her  estate, 
the  decree  should  direct  it  to  be  paid  to  him  as  a  person  entitled  to  receive  it 
as  A  part  of  tbe  estate  he  would  represenL  At  present,  then,  there  is  no  per- 
son to  whom  the  share  can  be  decreed  to  be  paid.  Section  2748,  following  up 
the  idea  of  distributing  the  estate  as  above  directed,  enacts  that  the  decree 
must  direct  the  administrator  to  pay  to  the  county  treasurer  a  distributive 
abare,  which  Is  not  paid  to  the  person  entitled  thereto,  aa  tlxed  by  the  decree 
at  the  expiration  of  two  years  from  the  time  when  the  decree  is  made,  or  the 
share  la  payable  by  tbe  terms  of  the  decree.  A»  there  is  no  person  or  legal 
representative  in  existence  to  whom  this  share  can  be  decreed  to  be  paid, 
there  can  be  no  provision  made  for  its  payment  to  tbe  county  treasurer.  Xor 
can  it  be  paid  to  the  state  treasurer  under  the  provisions  of  section  2747,  which 
enacts  that  it  shall  be  so  paid  when  tbe  person  entitled  to  it  is  unknown. 
Tbe  latter  word  itself  presupposes  the  existence  of  such  a  person,  while,  as 
haa  been  shown,  ttiere  is  none.  If  a  legacy  were  directed  to  be  paid  to  issue 
of  a  person  named,  and  such  issue  existed,  but  were  unlinown,  then  tbia  sec- 
tion would  have  application.  This  would  seem  to  be  a  caatta  omisam.  There 
can  be  discovered  no  other  course  open  than  to  direct  the  administrators  to 
bold  this  share  until  some  one  entitled  to  receive  it  shall  appear,  and  then  it 
must  be  the  lubjeot  of  a  further  accounting  by  tlie  administrators* 


In  r$  Hesdra's  Estate. 
tSurrogtUe^a  CourU  Rockland  County.  Febnuty,  189L) 

1.  AmoHisnuTioii— Bfcuu  uiroaB  Obdsb  ov  Codbt. 

A  provialon  in  a  will  devialns  oertain  land,  after  tbe  payipent  of  debts,  ts  snoh 
raMpress  charge  on  the  land  as  to  become  efleotaal,  under  Code  Civil  Froc.  | 
SntO,  in  the  absaoos  of  any  sbowing  of  exhaiution  of  the  oreditor'a  remedies  there- 
under, to  prevent  a  deeres  tor  the  diqMwltion  of  tbe  land  tor  the  payment  of  snoh 
debts. 

a,  &ufs. 

A  provlsIOQ  that,  after  the  paTment  of  certain  debts  and  legacies,  the  real  and 
personal  proper^  at  an  estate  may  *'be  disposed  of  as  deemed  best"  by  the  execator, 
b  as  effeotoal  for  the  sale  of  the  property  for  the  payment  of  debts,  under  Uode 
Civil  Froo.  S  876^  forbidding  a  decree  therefor  where  the  propeiv  has  been  do* 


DigitizGd  by  Google 


80 


ITBW  TOBC  suFPLBiiEBT,  vd.  20.  [Snr.Ct.RocklancL 


TlBod  "cntpresdT  cfUarKea*"frttli  tbe  pflyment  of  debts,  anfl  aabjeet  to  »  "Yrild* 
power,  Mthoaaihttwpowar  ted  beu«K|MH.  •Jh  ft  Feot,»  S.  Y.  OO^dtotlft- 

gaiahoA. 

Application  for  a  decree  directing  the  disposition  'of  the  real  estate  <tf 
Edward  D.  Hesdra,  deceased.  Dismissed. 
For  former  report,  see  2  N.  T.  Supp.  88. 

Charles  A.  Ihmhamt  for  petitioner,  tilamt  T.  Snider,  tor  «raento. 
JatMs  Sendenon,  f6r  Pbebe  Henderson,  »  creditor.  3fyen  ff.  Tfaaett  L, 
IfapoleoH  Levy,  Oeo.  A.  Vfyn,  Arthur  B*  Tompktm,  and  IT.  C.  De  Witt,  for 
legatees. 

Wexakt,  S.  This  proceeding  Is  broaglit  by  Laden  B.  Dunham,  a  creditor 
of  EdirardD.  Besdra,  deueiised.to  have  tbe  iandsof  said  decedent  sold,  mort- 
gaged, or  leased  f  dr  the  payment  of  ttie  debts  of  tbe  deceased.  The  petition 
was  filed  Janaary  2, 1891.   A  citation  was  thereupon  issued  to  the  proper 

Srtlefl.  Upon  the  return  of  such  citation  and  subsequently,  devisees  and 
jatf^  interposed  and  filed  answers  to  such  petition.  Thereiifter  proofe 
were  taken  on  behalf  of  the  petitioner,  and  on  Februarys.  1891,  the  peti- 
tioner resteil  his  case.  Thereupon  tbe  contestants  moved  to  dismiss  the  pnv 
ceedings  on  the  ground,  among  others,  that  the  petitioner  had  not  establftffaed, 
as  required  by  section  2759  of  the  Code  of  Civil  Procedure,  that  the  debts  to 
the  payment  of  which  the  decree  is  sought  are  not  expressly  charged  hy  tbe 
will  of  said  deceased  upon  his  real  properly,  or,  if  so  charged,  that  the  rem- 
edies of  the  creditor,  by  virtue  of  thnt  charge,  have  been  exhausted;  that  tbe 
property  to  be  disposed  of  was  not  effectually  devised,  expressly  charged  with 
tbe  payineiit  of  debts,  and  is  not  subject  to  a  valid  "power  of  B:ile  for  the  pay- 
ment thereof;  or,  if  so  devised  or  subject,  that  it  is  not  practicable  to  enforce 
the  charge  or  to  execute  the  power,  and  that  the  creditor  has  t^ectually  relin- 
quished the  same;  and  that  the  personal  property  of  the  deceased,  which 
could  have  been  applied  to  the  payment  of  tAs  debts,  has  been  so  applied,  and 
that  it  Is  insufficient  for  thepaymeut  of  the  same.  It  is  this  motion  that  I 
am  now  called  upon  to  decide. 

The  only  pra>of  touclilng^the  matters  set  forth  In  the  first  two  grounds  fbr 
dismissal  is  funnd  in  the  will  of  the  deceased.  That  document  Was  put  in 
evidence,  and  no  proof  whatever  was  adduced  as  to  the  remedies  of  tbe  cred- 
itor having  been  exhausted.  If  auy,  or  that  It  is  not  practicalbte  to  enforce  tbe 
cliarge  or  to  execilte  the  power,  if  such  there  be,  under  said  will,  or  that  the 
creditor  baa  efifectnally  reiitiquished  the  same.  Such  being  the  ctafu^  of  tbe 
proceeding,  my  conclusion  is  that  tbe  dismissal  must  be  granted.  Section 
2759  of  the  Code  provides  that  "a  decree  directingtbe  dispositlcfn  of  real  prop- 
erty, or  of  an  interest  In  real  property,  can  be  made  only  where,  after  due  ex- 
amination, the  followin^f  facts  have  been  established  to  the  Batisfiictlon  of 
tbe  surrogate;"  then  fdllow,  In  subdivistona  3,  4,  and  5  of  Buch  section,  tbe 
requirements  above  cited  as  the  grounds  for  the  motion  to  diemtss.  Tlie  will 
of  the  deceased  provides,  "First,  after  my  lawful  debts  are  paid,  I  give.  *'  etc., 
to  H  number  of  legatees  specific  sums,  aggi*egating  upwards  of  840.000.  He 
then  ordered  that  his  "  wife's  grave  be  cleared  up,  the  lot  properly  fenced,  and 
a  suitable  stone  erected  to  her  memory,  the  cost  to  'be  paid  out  of  my 
estate,  the  bequests  to  be  paid  in  proportion  whene\'er  there  shall  be  fQ  the 
hands  of  my  executor  $15,000;  the  real  and  personal  estate,  wherever 'found, 
shall  be  disposed  of  as  deemed  best  by  my  executor;  the  rest  and  resMoe  of 
my  estate,  if  any  there  shall  be,  shall  be  equally  divided  betw^  HlWa 
Eesdra,  Amanda  Tordoff,  Edgar  Tordoff,  and  Mary  Emma  Tordoff." 

The  first  point  urged  is  that  tbe  words,  "after  my  lawful  debts  are  patd  I 
give,"  etc.,  are  sufflcieut  to  constitute  an«xprees  cbarg«.  within  the  meaaing 
of  the  statute,  upon  the  decedent's  real  property,  under  subdivision  S  of  sec- 
tion 2759,  above  cited.   This,  under  the  authorities,  woold  "seem  to  be  so. 
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HltUougb  I  hflTe  some  doubt  about  It.  In  Re  Fox,  52  T.  530,  It  was  beld 
that  the  words,  "after  pilyment  of  debts."  conBtltuted  a  ctaarire  of  the  debts 
upon  the  lands  devised;  citing  Lupton  v.  Luptan,  2  Johns.  Ch.  614.  The 
same  was  held  In  Re  Smith,  6  Dem.  8iir.  45,  in  a  proceeding  similar  to  tlifs. 
and  the  proceeding  dismissed,  t^o.  also,  tn  Re  Roaenfleld,  5  Dem.  Sur.  251. 
Reyiioltls  V.  Reynolds,  16  K.  Y.  2'ol,  and  cases  there  cited.  Thin  point  would 
not  necessarily  be  fatal  to  the  proceeding  had  the  petitioner  establfslied.  aa 
provided  in  such  subdivision  3.  "that  tlie  remedies  of  the  creditor  bj  virtue 
of  that  charge  have  been  exhausted."  Of  tlmt,  however,  no  proof  was  ant>< 
mitted,  and  the  matter  stands  as  one  where  the  express  charge  Is  establtolied 
and  the  remedi(>B  of  the  creditor  unexhausted.  One  of  which  remedlfB,  it 
would  seem,  considering  the  rights  of  the  creditor  without  reference  to  any 
power  of  disposition  under  the  wilt,  would  be  in  equity.  In  re  Fox,  tupra, 
580-687.   This  objection,  tlierefore.  seems  well  taken. 

But,  if  It  be  assumed  that  there  is  no  express  charge  of  the  debts  upon  the 
realty*  I  am  of  the  opinion  that  tlie  objections  based  npon  subdivision  4  ate 
well  founded.  Aa  we  have  seen,  the  property  sought  to  be  disposed  of  is  ef- 
fectuHlly  dfvised,  either  expressly  x>r  impliedly  ctutrged  witb  the  payment  of 
the  debts  of  the  testator.  If,  then,  the  same  is  subject  to  a  valid  power  of 
sale  for  the  payment  ttiereof,  then  the  petitioner  has  failed  to  eatabliah  what 
is  required  by  this  subdivision  to  entitle  him  to  a  decree,  for.  as  stated  above, 
no  procX  has  been  aildueed  that  *'it  is  not  practicable  to  enforce  tlie  charge  or 
to  execute  the  power,  and  that  the  creditor  has  eifectually  relinquished  the 
same."  Is  this  real  pn^rty,  then,  subject  to  a  valid  power  of  sale  under 
the  vrlli  of  the  testator?  It  was  held  In  Re  Foxt  supra,  tliat  a  powerin  exec- 
utors to  sell  lands  will  not  be  Implied  from  the  fact  alone  that  the  lands 
are  charged  witii  the  payment  of  debts.  An  inspection  of  that  case,  however, 
shows  that  no  power  of  disposition  whatever  of  the  real  estate  was  f^iven  by 
the  will,  and  it  is  very  clear  that  the  court  did  not  intend  holding  that,  where 
a  power  of  disposition  was  given  for  the  purpose  of  carrying  out  the  provi- 
sions of  the  will,  one  of  which  it  the  payment  of  debts  of  the  testator,  such 
power  would  not  authorise  a  dispoaltlon  to  pay  det>ts. 

An  exHminatlon  of  the  provisions  of  tlie  will  in  tills  matter.  It  seems  to  me, 
elearly  discloses  a  purtKue  on  the  part  of  the  testator  to  confer  upon  his  exec- 
utor the  power  to  dispose  of  this  property,  vt  ai  and  personal,  for  the  pur- 
pose of  eflectuating  every  provision  of  his  will,  including  that  of  the  pay- 
ment of  his  debts.  His  pr^rty  was  quite  all  real  estate,  and  the  provisions 
of  tlie  will  cannot  be  made  effecttial,  except  by  a  disposition  of  the  real  estate 
and  a  conveision  of  it  into  personalty.  But,  asidefrora  such  a  necessaryeon- 
struction  in  order  to  carry  out  his  directions  and  bequests,  the  Instrument, 
as  a  whole,  shows  the  purpose  of  the  testator  to  have  his  property  disposed  of 
to  create  a  fund  to  enable  his  executor  to  comply  with  every  provisloa  of  his 
will.  'She  words  "shall  be  disposed  of"  are  equivalent,  as  used  by  the  testa- 
tor, to  "atiall  be  sold;"  that  being  must  probably,  in  view  of  the  terms  of  the 
will,  the  dispoaition  that  the  testatur  contemplated.  Simitar  provisions  in 
other  wills,  as  to  powers  of  disposition,  have  received  a  like  construction  by 
the  courts.  In  re  Hoaenfleld,  5  Dem.  Sur.  251;  In  re  Davidx,  Id.  14;  In 
re  Smith,  6  Dem.  Sur.  45.  In  Coogan  v.  Ocherahauee^i,  55  N.  Y.  tjuper. 
Ct.  286.  it  was  held  by  the  general  term  of  the  superior  court  of  New 
York  city  that,  where  a  testator  provided  by  his  will  as  follows:  **I  direct  all 
my  just  debts  and  funeral  expenses  to  be  paid  as  soon  as  practicable  after  my 
decease;"  all  "the  rest,  residue,  and  remainder  of  his  estate"  he  devised  to 
his  executor  In  trust,  etc., — the  win,  by  the  l-'gal  effect  of  Its  provisions, 
made  tbe  payment  of  the  debts  a  charge  upon  the  land,  and  tliat,  although 
the  charge  was  an  implied  one,  the  executor,  being  a  devisee  in  trust,  bad  an 
Implied  power  of  sale  for  tbe  purpose  of  paying  the  debts.  The  court  further 
says  that  "the  will  made  the  payment  of  the  testator's  debts  a  ctwrge  upon 
v.20K.y.s.uo.2~6 
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hiB  real  estate,  and,  to  carry  out  the  provisions  of  the  will  directing  the  pay- 
ment of  the  testator's  debts,  the  executor  of  the  will  had  an  Implied  power  of 
sale  for  the  purpose  of  paying  the  debts."  Chief  Judge  S&dowiok  says  in 
bis  opinion,  in  speaking  of  the  right  of  a  creditor  to  maintain  these  proceed- 
ings: "But  before  the  surrogate  can  make  a  decree  of  sale,  he  must  find  (seo- 
tlon  2759)  that  the  property  Is  not  subject  to  a  valid  power  of  sale  for  the  pay- 
ment of  the  debts,  with  a  limitation  that  will  be  noticed.  The  statute  does 
not  refer  to  an  express  power.  If  there  be  an  actual  and  Talld»  altboogb  an 
implied,  power,  the  surrogHte  cannot  make  the  decree." 

X  am  also  inclined  to  such  a  construction  of  subdivision  4.  The  two  re- 
quirements seem  to  be  sepHrate  and  distinct,  that  the  property  is  not  "effectu- 
ally devised  expressly  charged  with  the  payment  of  debts,"  and  "is  not  sub- 
ject to  a  valid  power  of  sale  for  the  payment  thereof."  It  Is  not  provided 
tliat  this  power  shall  be  "express,"  but  the  clmrge.  Hut  under  this  subdivi- 
sion 4  of  section  2759,  as  we  noticed  above  under  subdivision  S,  there  Is  a 
saving  provision  to  the  creditor,  that  such  express  charge  or  valid  power  of 
sale  will  not  defeat  the  proceeding  of  the  creditor  if  he  establtslies  that,  if  the 
property  be  so  devised  or  subject,  it  is  nqt  practicable  to  enforce  the  charge 
or  to  execute  the  power,  and  that  the  creditor  has  eCCectually  relinquished  the 
same.  This  Is  the  "limitation"  above  mentioned  in  the  words  quoted  from 
the  opinion  of  Mr.  Justice  Skdowice.  This  saving  provision,  however,  has 
no  application  upon  the  proofs  to  this  proceeding,  as  no  claim  is  made  that, 
if  there  be  such  a  charge  or  power  of  sale,  it  is  not  practicable  to  enforce  the 
charge  or  to  execute  the  power,  or  that  the  creditor  has  In  any  waj  roUn- 
quished  the  same,  nor  Is  there  any  proof  thereof. 

My  conclusions  thus  reached  are  fatal  to  this  proceeding.  This  renders  it 
unnecessary  for  me  to  consider  and  determine  the  grounds  for  dismissal 
based  tipon  the  dfth  subdivision  of  section  2759  as  to  the  insufficiency  of  the 
personal  esta^  to  pay  the  debts.  The  will  clearly  contemplates  a  converaion 
of  all  the  property,  real  and  personal,  of  the  tt-stator  Into  one  general  fund, 
to  enable  the  executor  to  carry  out  Its  provisions  and  bis  purposes.  Power 
V.  Casaidj/,  79  K.  Y.  602.  And  while  I  am  inclined  to  the  opinion  that  the 
words  "personal  properly,"  as  used  In  the  statute  in  this  subdivision,  sig- 
nify personal  property,  generally  known  as  snoli,  and  as  distinguished  from 
realty  or  the  proceeds  thereof,  still,  for  the  practical  purposes  of  tlie  payment 
of  the  debts  of  the  decedent,  it  seems  to  me  that  tt  resolves  itself  into  simply 
a  matter  of  methods  of  reacliing  and  applying  the  proceeds  of  the  real^. 
Glaciim  V.  Fogel,S8'N.  Y.  434.  The  proceeding  is  accordingly  dismlBsed, 
and  8  decree  may  be  presented  for  signature  so  disposing  of  the  same. 


In  re  Monhoe*s  Will*  ^ 
In  re  Gbsnneix. 
i9wmgaM»  Court,  New  York  Cftunty.  September,  1890,) 

1.  Wills — Pbocurbhbkt  bt  ITin>nB  Influbscb. 

Testator,  when  more  than  7S  years  old  and  very  feeble,  executed  a  will  of  all  his 
property  in  favor  of  propoaeat,  a  stranger  la  blood.  Four  years  previously  testa- 
tor showed  such  mental  weakaeBS  as  disoualifled  him  as  a  witness  in  a  legal  pro- 
ceeding. Testator  had  formerly  made  a  will  in  favor  of  his  wife,  for  whom  he  nad 
always  shown  great  affflctioo,  and  his  niece.  He  bad  never  disagreed  with  either 
of  them,  aud  no  cause  for  changing  his  will  appeared,  nor  had  he  expressed  any  In- 
tention of  otiaDging  it.  The  execution  of  the  will  in  favor  of  propOQeat  was  anper- 
iDtended  by  proponent,  who  ocoupied  very  close  oenfldential  relations  to  testator, 
and  it  recited  that  it  was  to  reward  proponent  for  hla  services,  but  there  waa  no 
proof  of  any  servloes.   Held,  that  auoh  will  was  procured  by  nnane  Inflnence. 

%  PHTVILBOBD  COUUQITIOATIOKS— ATT0R:«KT  AtHi  ClIBSIT. 

Advice  given  by  an  attorney  for  which  no  compensation  Is  asked  or  expected,  and 
none  given,  is  not  a  privileged  communlcatioa. 
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AppUeatlon  by  G«org©  G.  tfrennell  for  the  probate  of  the  alleged  wIU  ot 
ThoDuu  J.  Monroe,  deceased.   Probate  denied. 

Srattat  F,  Brownt  for  propoaent.  Booravmt  Hamilton  A  Seekett^  for 
flonteitant  Soaie  M.  Page.  CAarle*  A,  Ptammer,  for  conteatanta  Charles  G. 
Jlooioe  and  otboa.  Knawdf  A  Ferrjf,  tor  Edward  W.  Knevals.  tempoxazy 
administrate. 

Rasbox,  S.   It  la  impossible  for  me  to  take  the  time  from  other  equally  im- 
porUnt  official  work  that  wooid  be  necessary  to  write  my  review  of  the  testi- 
mwiy  taken  in  this  case  by  an  assistant  to  the  surrogate.   The  record  is  enor- 
mous, and  the  printed  briefs  and  supplements  thereto  handed  up  contain 
nearly  a  thousand  pages.   The  oml  argument  consumed  seven  entire  days, 
lod  was  followed  by  me  with  great  care  and  the  taking  of  copious  notes. 
Tlie  industry  and  ability  of  contestants*  counsel  have  been  extraordinary. 
They  have  aignally  aided  me  in  my  efforts  to  rightly  decide  the  questions  In- 
volved.  The  proponent's  counsel  has  labored  indefatlgably,  and  has  dis- 
played a  determination  to  leave  nothing  unsaid  or  undone  wliich  might,  in 
bis  view,  properly  aid  his  cause.   He  was  bis  client's  chief  witness,  and  his 
testimony  ia  saturated  with  the  bias,  prejudice,  and  zeal  in  his  client's  be* 
half,  justiOable  in  counsel,  but  unworthy  in  a  witness.   I  have  reviewed  the 
ease  since  the  argument  with  care,  and  have  given  close  study  of  the  briefs. 
The  objectiODS  to  probate  of  the  paper  in  contest  are  all  those  usually  made  to 
putin  issuethe/aefumof  a  will.   The  allegation  of  Susie  Monroe  Page,  by 
iier  special  guardian  and  leading  counsel  for  tlie  contestants,  that  the  paper 
in  contest  "was  obtained,  and  the  execution,  re-executlon,  or  republication 
thereof  procured  and  secured,  by  fraud,  circumvention,  and  undue  influence 
pmctieed  upon  decedent  by  one  George  Grennell,  the  sole  surviving  legatee 
and  devisee,  executor,  trustee,  and  sole  beneficiary  under  said  alleged  last 
will  and  testament,  or  some  other  person  or  persons  assoclutod  with  said 
Grennell  or  otherwise,  whose  names  are  at  present  unknown  to  this  contest- 
ant," presents  the  question  which  seemed  to  counsel  on  both  sides  to  be  the 
only  one  in  the  case,  and  I  agree.   The  formalities  required  by  law  for  the  due 
e;[ecation  of  wills  were  observed.   For  several  years  before  the  execution  of 
tite  paper  in  conteat  the  decedent,  an  old  man,  had  been  in  falling  health,  and 
for  aome  months  immediately  preceding  the  execution  of  the  paper  he  was 
broken  down,  could  not  wait  upon  himself,  could  not  dress  himself  mornings, 
could  not  prepare  his  food  at  the  table,  and  was  so  feeble  that  he  could  not  go 
itpstaira  unless  a  person  went  up  behind  him.   He  was  not  allowed  to  go 
duwn  cellar,  because  his  attendant  was  afraid  he  would  fall.   His  attendant,  a 
woaian.  after  August,  1886,  stayed  and  put  him  to  bed  every  night,  and  some- 
times stayed  as  l»te  as  2  o'clock  in  the  morning.   These  duties  were  performed 
tiy  tbis  serving  woman  until  be  died,  January  15, 1889,  in  his  seventy-fourth 
>ear.   Credible  evidence  was  given  that  as  far  hack  as  1884  the  decedent  be- 
trayed such  mental  weakness  and  decay  as  to  unfit  him  for  use  us  a  witnewi 
in  a  l^[al  proceeding.   He  was  married,  and  outlived  his  wife  but  a  few 
ffiuntlis,  who  was  at  the  time  be  executed  the  paper  in  question  seriously  111 
Hud  very  near  to  death,  as  he  and  his  friend,  the  proponent,  knew,  and  she 
died  July  20,  1888,  but  a  few  weeks  after  the  pretended  re-exeoution  by  him 
uftbe  paper  in  question.   She  had  been  living  apart  from  blm  forsome  months 
vitli  ber  niece  in  Williamsburg,  with  his  consent;  her  absence  being  due 
tolely  to  an  attack  of  sickness  while  on  a  visit  to  this  niece,  which  alone  pre- 
vented her  return,  and  such  sickness  resulted  in  her  death.    During  all  this 
time  her  hasband  displayed  his  love  for  her  in  the  natural  way  of  solicitude 
and  providing  support  and  maintenance.    His  own  poor  health  prevented  him 
from  visiting  ber.   In  1873  he  made  a  wilt  in  favor  of  his  wife  and  his  aiece. 
Ibis  will  was  made  in  tripUcate*  and  one  pai-t  was  given  by  bim  to  this  niece. 
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iin.  Blalsdell.  This  trill  was  consistent  with  his  nffections  and  Inclinations,, 
and  was  pleasing  to  his  wife,  and  he  never  diseltMed  to  either  of  them  anj 
Intention  to  change  It,  nor  did  ttiere  ever  arise  sabseqaent  to  its  execution 
any  controversy  between  him  and  tliem.  His  lore  for  his  wife  lasted  through 
life,  and  in  his  last  days  he  expressed  the  wish  to  be  buried  by  her  side.  No 
satisfactOTy  reason  has  been  given  for  bis  change  of  testamentary  intent. 
The  expressions  In  the  paper  in  contwt»  to  the  effect  that  the  entire  estate 
should  go  to  proponent  as  a  reward  for  his  services  to  decedent,  are  not  sus- 
tained by  proof  of  such  services.  The  proponent  Is  a  stranger  to  the  blood  of 
the  decedent,  and  it  is  not  natural  that  he  should  have  been  selected  by  him  as 
the  person  to  receive  his  large  fortune.  The  ties  of  blood  are  not  usuitlly  dls* 
regarded,  and  whenever  they  are  the  act  Is  deemed  unnatural,  and  a  suspicion 
is  cast  upon  the  favored  stranger.  The  paper  in  contest  whs  practically 
drawn  by  the  proponent  himself,  and  its  execution  was  superintended  by  biin 
at  a  time  when  he  hail  obtained  complete  dominion  over  tlie  decedent,  and 
sustained  to  him  the  closest  of  conQdential  relations,  and  was.  in  legal  mean- 
ing, holding  a  fldnciary  relation  to  him.  The  preparation  of  ihe  contested 
paper  by  proponent's  attorney  and  witness,  at  his  request,  Trom  a  "memo- 
randum" or  "draft"  furnished  by  him,  is  fairly  established.  Tlie  attorney 
swears  that  he  returned  this  "memo"  or  "draft"  to  his  client,  and  the  client 
swears  that  he  did  not  do  so.  Between  them  this  important  paper  has  disap- 
peared, and  no  satisfactory  account  of  it  has  been  given,  although  on  the  ar- 
gument proponent's  attorney  affirmed  that  the  proponent,  who  was  then  pres- 
entin  court,  could  answer  fully  in  regard  to  it  1  gave  proponent  the  oppor- 
tunity to  go  upon  the  stand  then  and  testify  to  me  on  the  subject,  but  he  did 
not  embrace  it.  The  charge  made  against  the  proponent  is  very  serious,  and 
one  would  expect  him  to  meet  it  square  in  the  face.  In  such  a  case  the  fullest 
investigation  should  be  courted,  and  all  technical  rules  of  evidence  might  well 
be  waived.  Any  other  course,  by  a  person  charged  with  having  defrauded  & 
feeble  old  man  ot  bis  free  will  to  his  own  enormous  advantage,  rightly  casts 
suspicion  upon  him,  and  strengthens  the  legal  presumption  that  he  is  guilty. 
The  professional  obligation  of  an  attorney  to  keep  his  client's  confidence  is 
grounded  on  public  policy  and  good  morals,  and  Is  made  imperative  by  stat- 
ute; but  In  a  case  of  tliis  kind  the  statute  should  be  construed  with  liberality. 
I  am  not  at  all  satisfied  that  tlie  learned  assistant  to  the  surrogate.  In  some  of 
his  rulings,  was  frf«  from  legal  error  in  sustaining  the  objections  made  on 
belialf  of  proponent,  who  was  personally  present,  to  the  evidence  of  the  wit- 
ness who  claimed  to  be  his  attorney  because  he  had  been  consulted  by  him  on 
the  street  and  at  the  lunch  table  about  drawing  a  will  for  decedent.  Sidewalk 
advice  from  attorneys  upon  legal  questions,  for  which  no  compensation  is 
asked  or  expected,  and  none  given  except  a  luncheon,  should  not  be  regarded 
as  a  privileged  communication. 

Whatever  may  be  thought  by  others  on  the  subject,  It  seems  to  me  that  in 
a  case  like  this  there  is  a  higher  law  that  sliould  have  compelled  the  pro- 
ponent to  promptly  waive  any  privilege,  Hud  thus  let  the  whole  truth  be  known. 
Any  other  course  on  his  part  invites  and  jiistilies  unfavorable  comment.  At 
this  place  I  remark  that  proponent  earnestly  charged  this  attorney  not  to  be- 
tray him  to  decedent.  If  all  was  frank  and  fair,  why  do  this?  This  attor- 
ney had  l>een  for  more  than  a  generation  the  trusted  counselor  of  decedent, 
and  he  drew  his  will  of  1B73.  He  had  also  been  the  attorney  of  proponent 
for  many  years.  If  all  was  open  and  above  board  in  regard  to  this  pretended 
will,  why  was  he,  apparently,  excluded  from  decedent's  counsels,  itnd  a  com- 
parative stranger  employed  by  proponent  at  his  own  expense?  When  a 
cliarge  such  as  that  made  against  tliis  proponent  is  under  impartial  investi- 
gation, the  proponent  shonld,  it  seems  to  me,  display  the  utmost  frankness. 
In  this  case  such  has  not  been  his  conduct.   The  evidence  oonvlnoes  me  tbafc- 
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he  torooed  the  purpose  of  procuring  from  decedent  a  will  in  his  own  ta- 
vor,  and  to  accomplish  his  design  he  bent  every  energy,  resorted  to  artifice 
and  cunning,  conspiracy  and  fraud.  For  such  purpose  he  traded  upon  the 
weaknesses,  both  mental  and  physical,  of  the  decedent,  and  insidiously  in- 
truded his  own  will  into  his  enfeebled  mind,  flattered  his  more  than  childish 
vanity  and  humored  his  caprices  and  eccentricities,  and  thus  accomplished 
his  object.  The  kind  of  undue  influence  which  the  proponent  exercised  over 
ILts  decedent  is  aptly  described  by  the  court  of  appeals  in  Marx  v.  MoQlunn, 
«8  N.  Y.  357-  "That  Is,  where  the  mind  and  the  will  of  the  tesUtor  have 
been  overpowered  and  subjected  to  the  will  of  another,  so  that  while  the  tes- 
tator willingly  and  intelligently  executed  a  will,  yet  it  really  was  the  will  of 
anottier,  induced  by  the  overpowering  Influence  exercised  ui>on  a  weak  or 
impaired  mind.  Such  a  will  may  be  procbred  by  woricing  upon  the  fears  or 
the  hopes  of  a  weak-minded  person;  by  artful  and  cunning  contrivances;  by 
cintstant  pressure,  persuasion,  and  effort,  so  that  the  mind  of  the  testatcv  u 
not  left  free  to  act  intelligently  and  anderafcandingly."  In  a  case  Uke  this 
the  law  presumes  that  undue  Influence  has  been  used,  and  It  is  Incumbent 
upon  the  person  charged  with  using  It  to  satisfy  the  court  that  he  did  not. 
^la  rule  of  decision  commends  itself  to  ooe^s  notions  of  natural  justice,  and 
to  the  lay  mind  it  is  wholesome  doctrine.  The  books  abound  in  cases  af- 
firming this  rule,  and  on  several  occasions  I  hare  called  attention  to  them  by 
name.  It  does  not  seem  necessary  to  do  so  again.  It  is  needless  to  say  th^ 
the  pR^nent  has  failed  to  satisfy  me  that  the  paper  in  contest  la  not  really 
his  own  will,  procured  by  his  undue  influence  over  the  decedent.  The  paper 
propounded  must  be  rejected.  The  costs  of  the  proceeding  are  charged 
against  the  pr(^nent  personally. 


In  n  Van  Kleeoe's  Estatb. 

In  n  Hilton.  ^ 
iSitrrogat&a  Court,  Sew  York  Counby.  April,  ISSB.) 

SzsotnoBS  Aim  AmiinisTBXTOaB— AooouKTmo— "Aotcal  Exrairsas." 

CMe  CtvU  Froc  1 2567.  provldei  that  tbe  sorrogvte  cannot  aUow  oosts,  *  other 
than  actual  expenses, "  out  of  an  estate  or  fund  of  Ibm  than  $1,000  Id  amoiiDt  or 
Talne.  Section  2569  autboriies  the  sarrogate  to  allow  an  sdminlstrator,  on  a  judi- 
cial settlement  of  his  account,  such  a  warn  as  the  surrogate  deems  reasonable  for 
Us  ''counsel  fees  and  other  e^iMnses,  not  exceedlnff  tlO  for  each  day  occupied  In 
the  trial,  and  necessarily  oooupied  In  preparing  hu  aooouat  for  settlement  and 
otherwise  preparing  for  triaL  **  HeUi^  that  an  sdmiDistrator  was  entitled  to  an  al- 
lowance for  the  time  occui^  in  the  telal,  sta,  as  for  *'aotuai  expenses, "  within 
■ecti0Q26B7. 

Proceeding  f<n-  the  Judicial  settlement  of  the  accounts  of  Arthur  T.  Hilton 
as  administrator  of  Thomas  F.  Van  Kleeck,  deceased. 

W,  R.  Spoonen  for  administrator.  Relltf  <6  MoRcui,  tor  Ellzalieth  Mcln- 
ijn,  a  legatee.   Donald  McLean,  special  guardian  of  Lulu  Van  Kleeck. 

Uansou,  S.  The  estate  or  fund  for  which  the  administrator  is  accounting 
Is  less  than  $1,000  in  amount  or  value.  Objections  were  interposed  tu  his  ac- 
count, and  the  issues  raised  thereby  have  been  disposed  of  by  the  referee  to 
whom  the  same  was  referred,  and  h  decree  Is  about  to  be  entered  confirming 
Ilia  report  and  directing  distribution  of  tlie  estate.  Applictition  Is  made  by 
tlie  administrator  for  an  allowance  of  sucli  sum  as  may  be  awarded  under  sec- 
tion 2562  of  the  Code  of  Civil  Procedure  I'or  the  days  occupied  in  the  trini,  in 
thtf  preparation  of  the  account,  and  in  the  preparation  for  trial.  A  question 
arises  wliether,  in  view  of  tlie  limitiition  of  power  of  the  surrogate  to  award 
costs  contiiined  in  section  2557,  any  allowance  can  be  made  for  the  services 
respecting  which  claim  Is  made  by  the  administrator.   The  precise  question 
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seems  never  to  faave  been  decided.  So  mach  of  section  2557  as  has  anj  rele- 
vancj  to  the  question  declares;  **C08ta*  other  than  actual  expenses*  cannot 
be  paid  out  of  an  estate  or  fund  which  is  less  than  one  thousand  dollars  in 
amount  or  value. "  Sections  2560  and  2561  relate  to  awards  made  solely  and 
strictlj  as  costs.  Section  2562  provides:  "In  addition  to  the  siiins  specified 
in  tiifj  last  two  sections*  the  surrogate  may,  in  his  discretion,  allow  an  admin- 
istrator, «  *  •  upon  a  Judicial  settlement  of  his  account,  such  a  sum  as 
the  surrogate  deems  reasonable  for  his  counsel  fees  and  other  expenses,  not 
exceeding  ten  dollars  for  each  day  occupied  in  the  trial,  and  necess»rlly  occu- 
pied in  preparing  his  account  for  settlement,  and  otherwise  preparing  for 
trial"  Section  2557  plainly  recognizes  the  authority  of  the  surrogate  to  al- 
low actual  expenses,  where  the  estate  amounts  to  less  than  91,000  in  value. 
Section  2562  empowers  the  surrogate  to  make  the  allowances  therein  men- 
tioned to  a  party  "for  hfs  counsel  Tpea  and  otlier  expenses."  Comparison  of 
these  two  sections  shows  that  such  counsel  fees,  as  well  as  such  other  ex- 
penses as  may  be  properly  incurred  in  the  rendition  of  the  services  referred 
to  in  section  2562,  are  actual  expenses,  within  the  meaning  of  section  2557, 
which  the  surrogate  can  allow,  although  the  estate  out  of  which  they  are  di- 
rected to  be  paid  does  not  exceed  in  amount  or  value  $1,000.  I  have  indi* 
cated  on  the  adminlBtrator's  cost  bill  the  amount  which  I  have  alloired  fcbe 
administrator. 


In  rt  Wbiqbt, 

(SutTogttte'M  Court,  New  York  County.  December,  188J.) 

1.  QnutDiAir  AHD  Wabu — Discharoe  of  Guardiah— AooouimNe. 

Under  Code  Civil  Proo.  S  2887,  providing  that,  where  a  guardian  Isdlscbarged  on 
hU  own  application  for  a  settlement  of  accounts  and  for  a  decree  of  dtsoharge,  his 
successor  or  ward  may  compel  aaotber  Jadlcial  settlement  of  bis  account  as  thongfa 
no  decree  had  been  made.  Proceedings  to  settle  the  aooonnte  of  aretiring  niardian 
are  tentative,  and  the  decrae  should  merely  asosrtain  the  balaaoe  doe^  witooat  a&y 
direction  as  to  its  pi^menl 

9.  Bahb— Costs. 

Where  it  appears  that  the  desire  for  the  substitution  of  another  guardian  la  mu- 
tual, and  tbat  the  interests  of  the  ward  will  be  promoted  hysodolng,  the  oourt  will 
apportion  the  oosts  of  proceedings  to  that  effect  betweu  we  guardian  and  wud. 

Application  1^  Cliarlea  8.  Wright  for  a  Judicial  aettlement  of  hie  acoounta, 
and  a  decree  revoking  hia  letten  of  guardianship  as  guardian  of  Florence 
Wright,  infant. 

For  former  report,  see  4  K.  Y.  Supp.  343,  and  6  K.  Y.  Supp.  773. 

IT.  D.  DitmarSf  for  petitioner.   Benjamin  B.  Foster,  for  special  guardian. 

Banso».  S.  The  guardian  herein,  on  October  80,  1889,  died  a  petition 
praying  for  the  judicial  aettlement  of  his  accounts,  and  a  decree  revoking  his 
letters  of  guardianship.  One  of  the  grounds  on  which  he  bases  his  ap^lca- 
tion  for  the  revocation  of  bis  letters  is  that  disputes  and  disagreements  as  to 
the  Income  of  the  trust  wtate  have  arisen  between  him  and  the  trustee, 
which  have  been  the  cause  of  applications  to  the  court.  Involving  expense. 
He  believes  that  the  trastee  is  unfriendly  to  him»  that  the  interests  of  the 
minor  would  be  promoted  if  another  guardian  were  appointed,  and  tliat  titat 
would  be  mora  In  accordance  with  the  ward's  wishes.  Healso  alleges  that  the 
mhior  desires  that  some  other  person  than  himself  be  appointed  for  a  general 
guardian.  Tiie  ward  Is  the  only  daughter  of  the  gnardian.  The  accounts 
were  Bled,  and  a  conslderalde  sum  in  excess  of  income  was  allowed  upon  the 
accounting  to  the  guardian,  he  having  established  to  the  satistaclion  of  the 
surrogate  his  inability  to  support  tlie  infant  out  of  bis  own  earnings,  thereby 
Justifying  application  of  the  ward's  estate  to  h«r  support.   The  decree  upon 
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the  accounting  Is  now  presented  for  Bettletnent.  and  the  question  arises  as  to 
the  propriety  of  directing  a  Judgment  In  favor  of  the  guardian  agalust  the 
ward,  and  of  the  manner  In  wliieh  the  costs  of  the  proceeding  are  to  be  paid. 
An  Important  consideration  in  determining  this  point  is  the  fact  ttiat  under 
section  2837  of  the  Code,  notwithstanding  the  discbarge  of  the  guardian  in 
this  proceeding,  his  successor  or  the  ward  maj  compel  anottier  judicial  set- 
ttementof  his  account,  in  the  same  manner  and  with  the  like  efTect  as  if  this 
decree  had  not  been  made,  and  his  sureties  continue  to  be  Ihtble  until  bis  ac- 
count is  judloially  settled  In  accurdancc  with  this  section.  The  present  pro- 
ceedings are  therefore  necessarily  tentative.  I  tliink  that  this  consideration 
alone  would  control,  so  far  as  decree  against  the  infant  is  concerned.  The 
decree  should  judicially  settle  and  state  the  account  as  between  the  guardian 
and  ward,  eliowing  the  balance  in  favor  of  the  guardian,  withoat  any  direc- 
tion whatever  as  to  Its  payment.  Upon  the  question  of  costs,  I  consider  the 
decision  in  Be  JotM,  4  Sandf.  Oh.  615,  influential.  In  that  case  it  was  lield 
that  on  a  trustee  applying  to  be  discharged  from  bis  trust,  there  being  no  cause 
for  it  other  than  his  wish  to  be  relieved  from  Its  duty,  the  court  will  Im- 
poee,  as  terms  of  discharging  him,  that  he  bear  the  costs  of  the  petition  and 
the  appointment  of  a  new  trustee,  and  that  he  be  not  allowed  any  commis- 
sions on  the  capital  of  the  trust  funds.  The  consideration  of  commissions 
to  the  guardian  herein  is  disposed  of  by  bis  stipulntion  waiving  the  same. 
The  principle  enunciated  in  Re  Jones,  ftupra,  lias  been  followed  In  Brautigam 
v.  EseheTf  2  Dem.  Sur.  269,  where  lb  was  held  that  the  testamentary  trustee 
retiring  from  office  for  his  own  convenience  could  not  receive  out  of  the  trust 
fund  an  allowance  to  defray  the  expense  of  the  proceedings  to  procure  his 
discbarge.  In  Re  Allen,  29  Hun,  j,tlie  principle  was  applied  so  far  as  to 
disallow  a  trustee,  retiring  under  such  circumstances,  commissions  on  the 
capital  of  the  estate.  The  principle  of  law  followed  in  the  cases  aliuve  cited 
is  recognized  In  Phillips  v.  Lockwood,  4  Dem.  Sur.  299,  d^ci<]ed  in  18ti6  by 
Snrr<^ate  Rollins.  In  the  case  at  bar  it  will  be  notti.'ed  thut  tlie  de»lre  for 
the  substitution  of  another  guardian  Is  muttial.  and  the  history  of  the  pro- 
oeedings  shows  that  unfriendliness,  if  not  animosity,  exists  b--tween  father 
and  daughter,  and  the  relations  between  the  trustee  of  the  estate  through 
which  the  ward  derives  her  property  and  the  father  are  inimical.  My  opin- 
ion is  that  the  costs  should  lie  apportioned  in  the  following  manner:  The  in- 
fant should  bear  all  the  allowance  awarded  to  the  special  guardian.  The  ac- 
counting party  should  be  disallowed  all  cost.s,  b.'yond  the  ordinary  costs  of  an 
accounting,  without  contest.  In  aildition  to  the  fact  that  bis  retirement  from 
the  office  <Kf  guardian  Is  to  a  large  extent  fur  his  own  convenience,  some 
weight  sliuuld  be  given  to  the  fact  that  the  rpference  was  made  necessary  by, 
and  the  contest  related  solely  to,  the  allowance  to  the  guardian  of  expendi- 
tures mede  prior  to  his  appointment  as  such  as  well  as  after,  which  were  al- 
lowed to  blm  on  the  principle  that  had  he  made  application  to  the  court  in 
pro()er  time,  it  would  have  been  grunted  to  him.  Had  he  procured  his  ap- 
pointment and  made  application  at  the  proper  time,  the  necessity  for  tlils 
contest  would  have  been  avoided.  The  accounting  and  the  contest  turoaa 
purely  and  simply  out  of  his  neglect  to  malte  this  application  in  proper  time. 
I  think  the  court  was  suifldenlly  considerate  when  it  allowed  to  him  expenses 
before  his  appointment  as  guardian,  and  taxed  tlw  ward's  estate  for  the  ex- 
eeu  of  his  disbarsements  in  her  behalf  after  his  appointment. 
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lit  n  MEIKT,B'8  EffTATX. 
(SurroffoM^s  Court,  Wcw  Tbr*  Counti/.  Ootober,  1889.) 

1.  KxscoTOiw— Settlbmbst  of  AcooDifTs— Rb:tt  op  Rauvrr. 

The  widow  aod  ezeoatrix,  afMr  testator.'*  daatb,  oontiaiMd  to  oocupy  tb*  SMiw 
apartments,  in  a  taoemont  belooffing  ko  tba  estats,  UwC  wers  proviousij  oooopled 
by  the  f  amiljr,  under  an  usraemeat  with  the  executors  that  she  miffht  do  so  f  raa  oil 
rent,  and  perform  the  servtoes  of  housekeeper  and  janitor  of  the  premises  in  con- 
sideration thereof.  It  appeared  that  suob  sarrioes  were  nscessarj,  and  it  was  tha 
oastom  ftr  the  hoasekeaper  to  ooeupy  an  apartment  free,  in  addition  to  wagaa. 
field,  that  th«  axecmtors  wero  not  oharfcaabla  in  tba  aoooantlag  witb  rant  for  tha 
aparunenta  oconpled  by  the  widow. 

2.  Will— CoKBTRDCTioN— Vbbted  REMAiyDsa. 

Testator  give  bis  wife  certain  property,  and  the  restdne  of  the  estate  to  executors 
In  trust,  to  pay  his  wife  one  third  oC  the  net  Income  quarterly,  to  pay  $1,000  on  a 
oenaln  mortgaga  each  year,  and- "to  pay  over,  distribata,  and  divide  aUtberest 
and  residne  of  the  said  Inooma  to  and  amoag  my  ohlldren,  share  and  share  alU^  in 
equal  quarterly  payments:  aad,  in  case  of  the  death  of  any  of  my  children  leaTlng 
issue,  I  direct  that  the  said  issue  shall  take  and  receive  the  share  the  parent  would 
have  received  If  living;"  and,  on  the  youngest  child  attaining  the  age  of  aKyeara, 
If  said  wife  shall  not  then  be  living,  aad,  if  living,  then  on  her  death,  *'to  sell  wid 
convert  my  said  estate  into  cash,  and  pay  oirer  aad  distribute  and  divide  the  pro- 
ceeds thereof  to  and  among  my  children,  snare  and  share  alike:  the  issue  of  any 
deceased  child  to  take  the  share  the  parent  would  have  taken  it  Uvlog. "  Gto  also 
directed  that,  in  case  bis  son  should  desire  to  go  into  business  before  beooming 
years  of  age,  his  executors  might  in  their  discretion  advance  to  him.  "upon  hia 
share  in  my  estate, "  such  sum  as  bo  them  seemed  prooer.  After  testator's  death  a 
married  daughter  died,  leaving  a  child,  who  afternrards  died,  leaving  bis  faUier 
aa  bis  only  heir  and  next  of  kin.  HHd,  that  the  share  of  eadi  ohUd  vested  on  tea- 
tator's  death,  and  the  husband  of  the  daughter,  on  the  deatii  of  hia  wife  and  diild. 
was  antttled  to  future  Income,  and  to  share  in  the  residuary  estate  at  the  expira- 
tion of  the  trust. 

8.  SiZBCDTORS— InTKRBST  OTt  BSUTB  FUXDS— RlTES. 

Where  it  Is  agreed  by  executors  and  an  objeotant  to  their  aoooaat  'tiiat  ttaa  «»• 
Motors  sball  be  otaarged  with  Interest  on  all  unexpended  balanoes,"  the  interest  Is 
ebargeable  at  the  legal  rate,  though  the  executors  may  have  the  numey  depoaited 
at  a  lower  ratai 

Proceeding  for  tbe  judicial  aettlement  of  the  aecouDli  oC  AgD«e  MeiUa.  ez- 
oentrix.  and  John  S.  Gilinore  and  WiUiara  S.  Ford,  execntora,  <^  the  will  of 
WlUlam  Meikle.  decearad. 

Maalay  A  Pom$t,  for  executrix  and  executors.  FranaU  W.  Iudg»»  Jr.. 
ttst  Delia  Malcolm,  contestant.  Qeo.  W.  Carr,  tot  Thomas  A.  UoBwen,  oon- 
testant. 

Bamsou,  S*  The  first  question  raised  by  the  exceptions  to  thf  refene*s 
report  arises  upon  the  ftdlowiiig  state  of  facts:  Prinr  to  his  death  the  decedent 
occupied  apHrlments  in  one  of  the  tenement  houst^  or  which  he  was  the  owner, 
together  with  his  wife  and  other  members  of  his  family.  The  members  of 
bts  household  diacliargeU  tlie  duties  of  jaiilLur  and  housekeeper  on  tbe  prem- 
ises. After  his  Ueiith  his  widow,  who  was  one  of  the  aooountlng  parties, 
continued  to  occupy  the  same  apartments,  and  performed  the  duties  of  house- 
keeper and  janitor.  Objection  was  made  to  the  accounts  liecause  the  executors 
and  executrix  failed  to  chargti  themselves  with  the  rental  of  the  preraia(*8  so 
uccnpied  by  the  widow,  whu  is  likewise  executrix.  The  referee  finds  that  it 
was  necessary  in  prupertyof  this  character  to  have  a  resident  Jiuitor  and 
housekeeper  to  care  for  the  property,  and  thnt  it  was  customary  to  permit 
such  housekofiter  to  occupy  an  apiirtment  free  of  rent,  in  ad  iition  to  paying 
wages  at  the  rate  of  ft^J  a  moaiti.  Within  tlirue  months  after  the  death  of 
the  lestatur  the  executrix  (tbe  widow)  and  the  executors  agreed  tliat  the 
former  should  perform  ttie  duties  of  housekeeper  and  janitor  without  compen- 
sation, but  wiih  tlie  right  to  occupy  the  apartments  free  of  rent.  This  ex- 
ception is  overruled. 


DigitizGd  by  Google 


Snr.  CtN.Y.  Co.]        in  he  ubikle'b  estate. 


89 


The  important  qaestlon  Is  as  to  the  ooiutractlon  of  the  will  of  the  tetbitor. 
After  giving  to  bis  wife  certain  speciSed  property,  he  givea  all  the  residue  of 
bis  eetate.  both  roal  and  personal, to  his  executors  and  executrix  In  trust,  "to 
pay  over  to  my  said  wife  the  one  third  part  of  the  net  income  arising  there- 
from In  equal  quarterly  payments;  to  pay  out  of  the  remaining  Income  in  each 
and  every  year,  upon  the  mortgage  now  on  my  Forty-First  street  pruperly, 
the  sum  of  SlfOOO,  or  so  much  thereof  aa,  in  the  opinion  of  my  said  executrix 
and  executors,  or  the  majority  of  them,  my  estate  can  afford;  to  pay  over* 
distribute,  and  divide  all  the  rest  and  residue  of  the  said  income  to  and  among 
my  children,  share  and  share  alike,  in  equal  quarterly  payments;  and.  in  case 
of  the  death  of  any  of  my  children  leaving  Issue,  I  direct  that  the  said  issue 
shall  take  and  receive  the  share  the  parent  wonid  bave  received  if  living.  On 
my  youngest  child  attaiuing  the  age  of  25  years,  if  my  said  wife  shall  not 
then  be  living,  and  in  case  my  said  wife  Is  living  at  that  time,  then  upon  her 
death,  to  sell  and  convert  my  said  estate  into  cash,  and  to  pay  over  and  dis- 
tribute and  divide  the  proceeds  thereof  to  and  among  my  children,  share  and 
share  alike,  the  issue  of  any  deceased  child  to  take  the  share  the  parent  would 
have  taicen  if  living.  In  case  my  son  shall  desire  to  go  into  business  before 
attaining  25  years  of  age,  my  executrix  and  executors  may,  In  their  discre- 
tion, advance  to  him,  upon  Ms  share  in  my  estate,  such  sum  as  to  them  may 
seem  meet  and  proper."  SulMequent  to  the  death  of  the  testator,  one  of  his 
children.  Mary  McFwen,  who  had  married  during  his  lifetime,  died,  leaving, 
her  surviving,  a  child,  who  has  since  died  in  this  state.  leaving,  as  his  only 
heir  and  next  of  kin,  bis  father.  It  Is  not  disputed  but  that  Thomas  A.  Mc- 
Ewen,  the  husband  of  the  deceased  daughter,  as  the  administrator  of  bis 
wife,  is  entitled  to  receive  whatever  income  becape  due  and  payable  to  her 
before  her  death,  or  that  he  is  not  entitled  to  whatever  income  became  due 
and  payable  lo  his  son  before  the  latter's  death.  The  question  to  be  deter- 
mined is  as  to  the  rights  of  Mr.  McEwen  to  future  income,  and  whether  or 
not  he  became  entitled  on  the  death  of  his  wife  and  son  to  their  share  in  the 
residuary  estate  of  the  testator.  If  each  child,  ortheiasueof  a  deceased  child, 
took  on  the  testator's  death  a  vested  estate  in  an  undivided  one  fourth  part  of 
his  pro[>erty,  descendible  on  the  death  of  any  cliilU  to  Its  heirs  or  next  of  kin, 
then  Mr.  McEwen  is  entitled  to  future  income,  and  to  share  in  the  residuary 
estate  at  the  expiration  of  the  trust.  If,  on  the  utiier  hand,  the  gift  of  tlie 
testator's  estate  was  to  bis  children,  or  tlie  issue  of  any  deceased  child  who 
survived  the  trust  term, — that  is  to  say,  If  Mie  gift  was  future  and  contingent, 
— then  the  report  of  tlie  referee  is  correct.  A  very  learned  note  on  tlie  sub- 
ject of  the  vesting  of  estates  will  be  found  appended  to  the  report  of  the  case 
of  Delafleld  v.  Hhipman,  9  K.  E.  Hep.  184.  I  deem  the  recent  decision  in 
(Joebtl  v.  Wolf,  113  N.  Y.  405,  21  N.  E.  Rep.  388,  (decided  in  April,  1889.) 
as  controlling  in  this  case.  That  was  an  action  for  the  construction  of  the 
will  of  decedent,  who  died  leavinf;  a  widow  and  four  children,  one  of  whom 
had  since  died,  surviving  liim.  The  question  arose  upon  the  residuary  clause 
of  the  will,  which  devised  the  residuary  estate  to  trustees,  who  were  to  collect 
the  income  and  pay  all  cliarges;  to  pay  one  half  of  the  net  income  to  his  wife 
for  the  support  of  herself  and  minor  cliildren;  to  apply  the  other  half  to  mort- 
gages, and  other  liens  upon  real  estiite;  after  the  mortgages  were  discharged, 
tiiiit  one  half  was  to  be  Invested  in  i-eal  estate  for  the  benefit  of  the  children ; 
to  carry  on  business  until  his  youngest  child  arrived  at  majority,  with  certain 
conditions:  to  Invest  the  netproflts  of  said  business,  after  deducting  compen- 
sation to  the  trustees  for  theirservices  upon  real  estate,  etc..  all  other  personal 
property  to  be  invrated  for  the  children;  to  pay  each  of  the  children  as  they 
arrived  at  majority  or  marry  48,0(H>;  upon  the  arrival  of  the  yuunfieitt  child 
at  21  years  uf  age,  in  case  the  wife  was  not  then  living,  to  divide  all  the 
estate  and  accumulations  among  his  children  "share  and  share  alike,  after 
dedacting  all  advances  made,  as  above  provided,  to  any  of  my  children,  so 
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that  each  of  mj  cbfldrea  shall  have  and  receiva  an  equal  share  of  my  estate. 
Should  my  wife  be  living  at  the  time  my  yoangest  child  arrives  at  the  age  of 
21  years,  that  it  is  my  wish  and  pleasure  that  no  division  of  my  eatHte  shall 
be  made  until  after  the  death  of  my  said  wife."  It  was  held  that  each  child 
took  a  rested  remainder  in  one  fourth  of  the  residuary  estate,  dependent  upon 
the  termination  of  the  trust,  and  the  share  of  the  one  who  died  descended  to 
hia  heirs  or  next  of  kin,  according  to  the  nature  of  the  property,  and  tliat 
sucli  descendants  were  entitled  to  any  income  that,  may  hereafter  accrue 
during  the  trust  period.  The  features  in  which  that  case  resembles  the  one  at 
bar  are  apfiarent. 

As  I  read  the  will  in  the  case  at  bar,  the  intentions  of  the  testator  are  well 
defined.  His  first  desire  was  to  provide  for  his  widow  during  her  life  out  of 
income,  then  for  the  discbarge  of  the  mortgage  out  of  income.  If  it  could  be 
done,  and  then  all  the  residue  of  income  for  his  children  equally.  But  the 
principal  was  not  to  be  divided  and  distributed  until  his  youngest  child,  the 
only  male,  had  reached  the  age  of  25  years.  If  bis  widow  was  tlien  dend,  or  at 
her  death.  He  desired,  however,  that  this  restriction  should  not  prevent  his 
son's  entering  into  business  life  berore  that  time,  and  he  therefore  provided 
that  the  executors  might  make  advances  to  htm  for  that  purpose  "upon  his 
share  In  my  estate,  such  sum  as  to  tbem  may  seem  meet  and  proper."  "It  is 
a  general  rule  that  a  postponement  of  the  time  of  payment  will  not,  of  itself, 
make  a  legacy  (»ntingent,  unless  it  be  annexed  to  the  substance  of  the  gift; 
or,  as  it  is  sometimes  put,  unless  it  be  upon  an  event  of  such  a  nature  that  it  is 
to  be  presumed  that  the  testator  meant  to  make  do  gift  unless  that  event  bap- 
l>ened."  Loder  v.  Hatfield,  71  K.  Y.  98.  No  such  presumption  could  arise 
here,  for  the  event  was  certain  to  happen,  and  such  a  presumption  is  conclu- 
sively negatived  by  the  provision  for  an  advancement  to  the  son.  This  last 
provision  is  significant.  The  fact  that  an  advancement  waa  authorized  to  be 
made  to  a  beneficiary  before  the  period  fixed  for  the  division  has  been  con- 
sidered as  proof  of  an  intent  by  the  testator  that  the  shares  should  vest  in  the 
benefidaries  at  his  death.  Qoebel  v.  Wolf,  nupra;  Eoeritt  v.  Mveritt,  29 
K.  Y.  69. 

It  seems  clear  that  the  testator  intended  that  each  Of  his  children  should 
have  a  share  in  his  estate,  payable  at  a  future  time,  but  in  the  interim,  for  the 
trust  term,  income  or  interest  should  be  i>aid  to  tbem  quarterly.  This  has 
been  held  to  be  "Indtoitive  of  the  intent  of  the  testator  that  the  leiEatee  shall 
at  all  events  have  the  principal,  and  is  to  wait  only  for  payment  until  the  d^ 
tixed."  Warner  ▼.  DwanU  76  X.  Y.  133;  8mUh  v.  Sdtoards,  88  N.  Y.  92; 
JUanlee  v.  Jfantoe,  43  N.  Y.  369.  Much  stress  is  laid  upon  the  principle  that 
in  a  controversy  between  the  heir  and  a  stranger  the  claim  of  the  heir  has 
the  advantage.  If  there  be  two  equally  probable  interpretations  of  the  will, 
the  one  should  be  adopted  which  prefeis  tlie  blood  of  the  testator.  Qutnn  t. 
Hardenbrook,  54  "S.  Y.  83,  and  other  authorities  eited  on  the  briefs  of  the 
learned  counsel  for  the  executors  and  for  Bella  Malcolm.  Such  is  tlie  law. 
but  I  am  unable  to  perceive  its  application  here.  To  my  mind,  we  are  not 
driven  to  the  consideration  of  prulmble  interpretation.  We  have  a  perfect 
certHinty  of  the  meaning  and  Intent  uf  the  testator. 

There  is  also  another  well-settled  principle  which  may  be  appropriately  re- 
sorted to  in  this  case,  and  which.  It  seems  to  me,  fully  justifies  the  Interpre- 
tation I  have  given  to  Uits  will,  viz.,  a  oonstructton  which  leans  to  the  vesting 
of  legacies  must  always  be  encouraged,  and  we  must  seek  diligently  for  evi- 
dences of  such  purpose  and  intention,  and  we  must  not  make  the  will  "over 
to  suit  our  own  notions  of  what  might  have  been  wtoest. "  (Judge  Finoh,  in 
Smith  v.  Edioards,  88  N.  Y.  109.)  I  have  thus  reached  a  conclusion  adverse 
to  that  of  the  learned  referee,  and  must  therefore  sustain  the  exceptions  to 
his  «>nolU8iuns  of  law  as  to  the  rights  of  Mr.  McEwen, 

Another  question  must  be  disposed  of  which  it  seems  to  me  ought  not  to  bo 
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ben.  The  record  ftfaows  »  aUptilaHon  In  open  oourt  before  the  refeteob  br 
eoQDBd  repreaentlBg  the  executors  and  the  objeotsnt,  that  the  wecator  shall 
beiHia^ted  With  interest  on  all  anexpended  balances,"  to  be  charged  quarterly. 
On  this  aUpnlaUon,  the  learned  referee  charged  per  cent  This  was  error. 
The  plain  meaning  of  the  stipalaUon  is  that  such  interest  should  be  at  tho 
rate.  The  fact  Uiat  the  executois  deposited  the  monoys  of  the  estate  in 
a  aaTlaga  bank  which  allowed  them  but  3|  per  cent,  does  not  necessarily  re- 
UeTe  them  from  liability  for  interest  at  the  legal  rat&  The  objectant  should 
hsTean  opportonity  to  introduce  proof  on  tlie  point,  which  of  course  may  be 
met  by  the  executors.  To  the  extent  of  per  cent. ,  at  least*  they  are  clearly 
liable  to  be  reckoned  at  quarterly  perio(to.  Upon  this  question  alone,  tbla 
proceeding  must  go  back  to  the  referee. 

In  all  respects*  excepi  as  herein  indicated,  the  repent  of  the  rsteree  ia  ood- 
firmed* 


In  n  Bbed's  Will. 
(Surrogate's  Court,  Now  Fork  Cmmty.  SeptMnber,  ISM) 

L  Wnu— Uhdus  iKnuzNOB— Wnx  Wbittbn  bt  LEaxTBs. 

An  habitual  drunkard,  who  bad  been  bo  found  by  a  Jury  and  twice  oonfioed  In  • 
state  asylum  for  the  Insane  on  that  acoount,  made  htg  wul  in  faror  of  a  nephew, 
vbo  was  a  lawyer,  and  who,  at  testator's  requeBt^  drew  it  for  him.  lAter  he  made 
a  second  wiU,  in  favor  of  other  members  of  nls  family  who  had  made  a  home  for 
lilm,bnt,  becoming  impatient  of  home  restraint,  he  left  them  to  resume  his  drunken 
habits,  which  resulted  in  his  detention  In  a  workhouse.  On  discharge  he  went  to 
Us  nephew's,  who  took  bim  In,  and  the  following  day  he  duly  executed  Ms  will, 
drafted  as  before,  by  the  uphew,  makliuc  him  aole  lORatee.  The  witnesses  to 
the  will  deposed  to  t^tator  being  sober  and  rational  at  tne  time,  and,  although  It 
was  not  read  over  to  him,  the  evidence  snffloiently  justified  the  belief  that  he  knew 
Its  contents,  and  till  his  death,  years  later,  testator's  declarations  showed  that 
Itconfonned  to  his  wishes,  mA  his  gratitude  for  his  nephew's  kindness.  Held, 
that  tba  presumptkm  of  undue  Influence,  by  reason  of  the  nephew's  drafting  thli 
last  will,  was  removed. 
L  Same  — C jlPa ciTT  to  Makb — Habitual  Drokkako.  ' 

A  drunkard,  even  if  at  the  time  under  the  Inflneuoe  of  liquor,  may  make  a  valid 
wtU,  if  be  oomprebeods  the  nature,  extent,  and  disposition  of  his  estate,  bis  rela- 
tions to  thoae  who  bare  or  might  have  a  claim  on  bis  bounty,  and  ia  free  from  un- 
due inflaenoe,  f  raod,  or  coercion. 

Application  for  probate  of  a  paper  purporting  to  be  the  last  will  of  William 
A.  Keed,  deceased.  John  O.  S.  Reed  and  another  opposed  the  application. 
Probate  decree  granted. 

Alfnd  W.  Middle,  for  proponent.  William  P,  Wilton,  for  contestants.  JU' 
Itiu  Jr.  May9r,  for  legatee.   B.  J.  Knausr,  special  guardian. 

Baksom ,  S.  The  paper  propounded  as  the  will  was  executed  June  16, 1887. 
By  it  the  decedent  bequeaths  his  estate  to  a  nephew,  T.  Eugene  Smith.  Ob- 
jections were  filed  by  John  O.  S.  Beed,  a  nephew,  and  by  the  special  guard- 
ian of  Margaret  £.  ileed,  a  niece,  who  are  named  ae  legatees  under  h  will  ex- 
ecuted on  the  22d  of  March,  1887,  less  than  three  months  before.  The  objeo- 
tions  alleged  are  nonexecutlon,  mental  incompetency,  circumvention,  undue  in- 
fluence, constraint,  and  coercion .  The  instrument  was  property  executed .  Each 
subscribing  witness  testifies  to  facts  essential  to  the  execution,  tliough  there- 
are  slight  differences  of  statement  as  to  the  man  ner  in  which  the  declarati  on  was 
made.  While  Salmon,  one  of  the  witnesses,  first  swore  that  the  word  **  will" 
vas  not  used  at  the  time,  he  afterwards  recollected  that  it  was.  It  does  not 
i4>pear  that  the  paper  was  read  to  or  by  the  decedent  at  the  time,  but  there  is- 
sufficient  evidence  in  the  case  to  justify  the  belief  that  he  knew  its  contents. 
The  allegation  of  mental  incompetency  is  based  upon  the  fact  that  the  dece- 
dent was  addicted  to  the  excessive  use  of  intoxicating  liquors,  of  which  there 
is  abaodant  proof,  his  appetite  being  so  strong  that  at  times  he  was  power- 


Digitized  by  Google 


-92 


mr  TomK.  tasvLaaaan,  tgI.  20.   [Sur.Gt.  N.Y.Co. 


iMfl  to  resist  It,  and  at  different  perlodt  in  the  latter  i^rt  of  his  life,  by  rea- 
son of  his  weakness,  he  was  arrestad  and  oommitted  to  publte  institutions. 
He  died  December  28. 1889. 

A  drunkard  may  make  a  valid  will,  even  if  at  the  time  of  the  execation  of 
the  Instrument  he  Is  under  the  Inflnenoe  of  liquor,  provided  be  comprehends 
the  nature,  extent,  and  the  disposition  of  bis  estate,  his  relations  to  those 
wbo  have  or  might  bave  a  claim  upon  his  bounty,  and  is  free  from  undue  in- 
fluence, fraud,  or  coercion.  Peoft  v.  Canr,  27  N.  T.  9;  Gardner  v.  &ardner, 
22  Wend.  526;  Van  Wyah  v.  BrtufteTt  Ul  K.  T.  260.  The  testimony  of  the 
subscribing  witness  Salmon  is  that  the  testator  was,  at  the  time  the  will  was 
■executed,  quietly  and  neatly  attired,  presented  a  good  appearance,  seemed 
perfectly  rational,  and  he  discovered  no  odor  of  liquor  about  him,  and  saw 
nothing  to  lead  him  to  doubt  that  he  was  perfectly  sober.  The  witness  was 
a  atiident  in  the  law  office  of  Bmith  &  Vosburgh,  of  which  Arm  the  sole  leg- 
atee was  a  member.  He  had  seen  the  decedent  previously,  but  he  had  no 
acquaintance  with  him.  BpiUane,  the  other  witness,  was  a  notary  public, 
having  an  office  In  the  same  building,  and  he  had  known  the  deciadent  by 
sight,  having  often  seen  him  going  upanddown  in  the  elevator,  and  be  states 
that  he  appeared  to  be  "perfectly  rational,  a  decent  and  raspfctable  looking 
man,  and  a  gentleman.  **  The  facts  that  transpired  on  the  occasion  of  the  ex- 
■ecution  are  consistent  with  the  inferences  of  the  two  witnesses.  It  Is  certain 
that  for  about  three  weeks  previously  he  had  had  no  opportunity  to  indulge 
in  liquor,  as  he  was  confined  in  an  institution  until  the  day  before  the  paper 
was  executed. 

But  the  question  of  his  habits  of  drinking  has  an  luiportant  bearing  in 
-considering  the  allegation  of  undue  Influence  in  the  procurement  of  the  will, 
and  In  this  aspect  I  must  consider  the  extent  to  which  he  was  addicted  to  the 
vice.  In  July,  1884.  he  took  up  his  residence  at  El  Mora,  N.  J.,  with  Urs. 
Beed,  the  widow  of  his  brother,  and  be  remained  there  much  of  the  time  until 
the  early  part  of  May.  1887.  Mrs.  Beed  testi  Qes  that  he  would  go  on  protracted 
sprees.  In  .July,  1885,  a  judicial  inquiry  was  had  in  respect  to  bis  habits, 
and  on  August  14th  of  that  year  a  jury  found  him  to  be  an  habitual  drunk- 
ard, and  incapable  of  controlling  and  managing  himself,  ami  that  he  had 
been  so  for  two  years.  These  proceedlngswere  confirmed  on  the  25th  of  that 
month,  and  subsequently  letters  of  gua^anship  were  issued  to  Mrs.  Beed's 
son.  John  O.  S.  Reed,  one  of  the  contestants,  on  whose  application  the  chan- 
cellor, on  December  26, 1885,  directed  the  guardian  to  place  him  in  a  state 
asylum  for  tlie  insane.  He  was  siilisequently  releused  on  trial.  June8. 1886. 
Later  in  the  same  month  further  application  was  matle  to  the  chancdlor  by 
the  guardian,  settinfi  forth  that  since  his  release  the  decedent  hiid  been  con- 
tinuously intoxicated,  hitd  lost  his  clothing,  and  was  unable  to  take  care  of 
himself,  and  praying  for  a  decree  to  commit  him  to  the  stale  asylum  at  Mor- 
ris Plains.  In  support  of  the  petition  was  the  affidavit  of  T.  Eugene  timitb, 
the  sole  legatee  under  the  will  in  question,  stating  that,  on  the  l^th  of  June, 
the  deceased  bad  appeared  at  hia  residence  in  an  intoxicated  condition,  and  had 
been  coittinaonsly  intoxicated  sinue;  liad  pledged  his  clothing;  and  deponent 
believed  him  to  be  utterly  incompetent  to  take  care  of  himself.  On  June  24, 
1886,  be  was  committed  to  the  asylum  until  the  further  order  of  the  court. 
Mrs.  Reed  states  that  in  the  early  part  of  May,  1887,  the  deceilent  left  her 
bouse  in  an  intoxicated  condition.  On  the  8lfa  of  May,  as  appears  br  official 
records,  he  was  committed  to  the  workhouse  on  Blackwell's  island  fur  10 
diiys  for  intoxication,  and  was  discharged  May  17tb.  He  stated  at  tbe  time 
of  his  commitment  he  was  born  in  the  United  States,  was  a  clerk  by  occupa- 
tion, single,  a  Protestant,  44  years  of  age,  and  iiad  tteen  committed  ^ve  times 
previously.  Tbe  records  of  tbe  workhouse  show,  also,  that  on  May  25tU  one 
Michael  Beardon  was  committed,  in  default  of  |i400  bail,  for  disorderly  coa. 
duct,  for  one  month,  but  was  discharged  June  15th.   This  was  the  day  pre' 
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ceillnff-the  date  of  the  will.  He  gave  his  residence  as  Elizabeth,  his  occupa* 
tion  that  of  teaclter.  single,  a  Protestant,  44  years  of  agp,  and  lie  stated  that 
he  had  been  committed  four  tlmea  previously.  The  identity  of  tbe  decedent 
with  Beardon  seems  establislied  by  his  own  statement  to  Eugene  Smith,  that 
be  bad  been  committed  to  the  island  under  the  name  of  Micliael  R.  Smith, 
remembering  only  the  Initial  letter  of  the  last  name,  but  the  description  of 
his  professlun,  his  afte  and  residence,  conforms  generally  to  the  facts  shown 
in  the  case,  and  I  have  no  doubt  that  Keardon  and  Keed  were  one  and  the 
same.  SubsequenUy,  In  the  summer  of  18ti7,  the  decedent  fractured  his  leg, 
and  was  at  the  house  of  Eugene  Smithes  father.  When  lie  had  sufficiently 
recovered,  during  the  absence  of  Mrs.  Smith  In  Europe,  lie  purchased  the  sup* 
plies  for  the  household,  iind  the  uniform  testimony  is  that  he  continued  solwr 
until  the  1st  day  of  Oftober,  1887.  when  the  witness  Falmlera.  a  student  in 
the  office  of  Smith  ft  Vosburgh,  first  saw  him,  and  thenceforward  Falmlera 
stales  tiiat  he  never  saw  him  when  he  was  not  under  the  influence  of  liquor, 
and  Smith  himself  testilies  that  the  decedent  was  drunk  about  Thanksgiving 
time  of  that  year.  I  find  uo  saiisfnctory  evidence  of  his  being  much  addicted 
to  drink  thereafter  until  the  summer  of  1888.  In  September  of  that  year  ha 
called,  when  intoxicatpd,  on  Mrs.  lieed,  at  lier  home  in  Xew  Jersey,  but  re- 
mained only  one  night.  He  desired  to  l>e  taken  care  of ,  but  the  family  de- 
clined on  account  of  liis  haiiits,  nnd  he  left  for  the  city.  The  records  of  Belle- 
Tue  HoHpital  show  that  the  decedent  was  admitted  to  that  institution  May 
2H,  1889,  suffering  from  alcoholism,  and  that  he  was  discharged  June  3d; 
that  on  June  5th  he  was  admitted  to  Ward's  island,  and  discharged  the  same 
day;  that  on  June  25th  he  was  ;igain  admitted  to  Bellevue  Hospital,  and  was 
afterwai-ds  discharged;  that  July  28th  he  was  again  admitted  to  the  alcoliolic 
ward,  and  discharged  tbe  29tli,and  was  transferred  to  the  Homeopathic  Hos- 
pital on  Ward's  island,  suffering  from  alcoholism  anil  diarrhea.  August25th 
he  was  again  admitted  to  tbe  alcoholic  ward,  and  on  the  26th  was  discharged 
improved,  the  disease  being  alcoholism  and  chrunic  diarrhcH. 

The  persistent  indulgence  for  years  in  alcoholic  stimulants  has  the  effect  to 
weaken  the  mind,  and  to  make  it  susceptible  to  the  Influence  of  persons  who 
may  have  improper  dt'Signs  against  the  person  or  bis  estate,  and  it  is  in  this 
aspect  only  that  the  question  of  the  decedent's  habits  is  to  he  considered ; 
for,  as  previously  statetl.  I  hold  that  be  was  competent  at  tlie  time  of  tbe  ex- 
ecution of  tbe  paper.  Tbe  decedent  bad  made  two  wills  previous  to  the  one 
now  in  controversy,  one  in  1886,  in  favor  of  Eugene  Smith,  which  was  pro- 
duced and  was  shown  to  be  in  tbe  liandwriting  of  Smith,  who  states  that  it 
was  drawn  at  the  request  of  the  decedent,  and  in  accordance  with  his  wishes, 
Subsetiuently,  on  March  22,  1887,  while  residing  with  Mrs.  Keed  In  EI  Mora, 
a  second  will  was  drawn  by  an  attorney,  and  duly  executed,  by  which  bis 
estate  was  given  to  bis  nephew,  John  O.  S.,  and  his  niece,  Margaret  Keed. 
Then,  on  tbe  16lb  of  June,  the  will  in  question  was  executed,  and  by  it  Eugene 
cjmith  was  again  made  the  sole  Ifgatee.  Smith  states  that  this  instrument 
also  was  drafted  by  him  from  instructions  given  by  tlie  decedent,  and  that 
from  the  draft  the  executed  paper  was  copied.  In  the  case  of  each  will  tbe 
motive  for  Its  exfcution  seems  to  have  been  a  sense  of  gratitude  for  kindness 
rendered.  Smith  and  bis  parents  had  given  him  money  from  time  to  time, 
and  purchased  clothing  for  bim.  Mrs.  Heetl,  tliough,  paid  for  his  support  and 
maintenance  in  her  house,  and  cared  for  him,  but  found  the  office  a  burden. 
He  stated  to  Theodore  E.  Smith,  the  father  of  Eugene,  tliat  he  was  often  fur- 
nished with  liquor  by  Mrs.  Keed  Ht  tiieir  home,  and  John  O.  S.  Heed  conflrras 
tbe  statement;  but  it  is  evident  that  they  sought  to  regulate  bis  use  of  siim- 
ulants,  under  the  belief  that  it  would  be  impossible  to  deprive  him  of  them- 
entirely,  and  it  Is  probable  that,  under  a  sense  of  obligation  for  titeir  kind- 
ness, he  made  a  will  in  favor  of  John  O.  S.  and  Margaret  Xteed.  1  am  con- 
vlDced  that  be  knew  the  necessity  of  being  under  Influences  that,  if  possible. 
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would  keep  him  from  temptatioii.  He  was  kindly  treated  bj  Eugene  Smith 
and  Ills  parents,  and  tie  marie  a  will  In  Eugene*a  favor.  When  in  New  Jersey, 
and  receiving  kind  attfntion  from  Mrs.  Iteed  and  her  son  and  daaghter,  he 
made  another,  waking  Mrs.  Ueed's  children  the  legatees.  He  became  Impa- 
tient of  the  restraint  which  tliey  rightly  imposed  upon  him,  and  left  their 
Aome,  and  went  from  bad  tu  worse,  until  discharged  from  BlackwelI*B  island* 
Jane  16th,  and  he  caiue  at  once  to  Eugene  Smith,  who  cared  for  him  and  ad- 
vanced him  means,  and  then,  with  the  same  motive,  he  executed  the  will  in 

Snestion  in  Eugene's  favor.   When,  a  year  later,  he  applied  for  admission 
ito  Mrs.  Heed's  honae,  if  ha  had  been  accepted.  Ik  is  protnble  that  he  would 
have  made  still  another  will,  in  favor  of  his  nephew  and  niece. 

I  find  nothing  in  the  ease  to  sustain  the  allegation  of  undue  influence  In 
respect  to  the  execution  of  tUtha  instrument,  except  that  the  wills  of  1886 
and  June  15(  1887,  were  written  by  or  under  the  direction  of  tlie  sole  legatee. 
But  the  declarations  of  the  decedent  subsequent  to  the  making  of  the  will  in 
contest,  extending  over  a  period  of  two  and  a  half  years,  show  that  the  paper 
conforms  to  bis  wish.  He  told  Wendell  in  September,  1888.  that  he  had  made 
a  will  in  favcv  of  Smith.   He  made  the  same  slatement  to  Mayer,  and  ex- 

Eressed  his  patltade  for  the  klndneas  Smith  had  shown  him.  To  Mrs.  Smith, 
is  sister,  and  the  nu>ther  <tf  Eugene,  be  made  a  similar  statement.  What- 
ever presumption  of  undue  inflnenee  existed  by  reason  of  the  l^tee  being 
tlie  draughtsman  of  the  will,  nnder  which  he  takes  the  entire  estate,  has  been 
removed.   A  decree  admittlnf{  the  paper  to  probate  may  be  presented. 


In  re  Obebne's  Estate. 
{Surrogate't  Court,  New  York  County.  January,  1890.) 

nvsTS— HiNOUNQ  Tbiwt  Pohd  WITH  Othbb  Mos«T8— Idbjttifioatioii. 

If  moDOy  oomes  loto  the  bands  of  a  person  as  a  trust  fund,  and  U  placed  bj  kim, 
together  with  otiier  sums,  to  his  own  credit  In  a  bank,  and  he  dies  Insolvent,  leaving 
a  unier  snm  than  the  amonnt  of  the  trust  fund  to  his  credit,  the  cestui  que  trust 
can  »llow  the  trust  fond  into  the  money  left  on  deposit,  and  recover  the  amount 
tbmreot  as  sgalnit  the  personal  repreaentaUvee  of  the  tmstees.  . 

Proceedings  to  settle  the  accounts  of  McLean  Blair  as  temporary  adminis- 
trator and  execntor  of  Chester  L.  Greene,  deceased. 

PhUiip  Carpmtert  for  temporary  adminiatrator.  Chariea  A,  (yNetU  and 
Jf .  B.  Caapwt  for  creditors.    WUliam  J.  Hardyt  foe  Abbey  J.  Qreene. 

Ransom,  S.  This  estate  Is  insolvent.  Objections  were  filed  to  the  ao 
count  by  certain  creditors,  on  the  ground  that  it  did  not  slate  thnt  their  claims 
were  entitled  to  preference;  that  the  money  owing  to  them  by  deceased  came 
into  his  hands  as  trust  funds,  and  it  is  theirs,  and  they  »re  entitled  to  it  with- 
out deduction.  The  referee  found  that  while  the  funds  came  as  trust  funds 
to  the  deceased,  yet,  as  the  contestants  had  failed  tu  show  that  these  specific 
sums  came  to  the  bands  of  the  temporary  administrator  or  executor,  they  are 
not  entitled  to  preference.  It  is  quite  clear  that  the  deposit  uf  moneys  by  T. 
M.  Fitzpatrlck  &  Bro.  with  decedent,  under  the  circumstances  proven,  con- 
stituted tlie  same  :i  trust  fund,  wliich  could  not  be  used  for  any  other  pur- 
pose than  that  conteniplHted  hy  the  parties,  without  breach  of  trust.  It  is 
likewise  certain  that,  if  the  funds  so  deposited  were  kept  apart,  they  could  be 
recovered  by  the  depositor,  and  would  not  be  liable  for  the  payment  of  other 
debts.  If  these  funds  had  been  converted  into  other  property  or  funds  by 
which  they  are  represented,  tiiey  could  be  followed  for  a  like  purpose.  **If  it 
appears  that  trust  property  has  been  wrungfully  converted  by  the  trustee,  and 
constitutes,  alibough  in  a  chanKed  furm,  a  part  of  the  assets,  it  would  seem 
to  be  equitable,  and  in  accordance  witli  equitable  principlt'S,  that  the  things 
Into  which  the  trust  property  has  been  changed  should,  if  required,  be  wt 
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apart  for  the  trust;  or,  if  separation  Is  Impossible,  that  priority  of  lien  should 
be  adjudged  In  favor  of  the  trust  estate  for  the  value  of  the  trust  property  or 
funds,  or  proceeds  of  the  trust  property  entering  Into  and  constituting  a  part 
of  the  assets.  •  *  *  fiut  it  is  a  general  rule,  as  veil  In  a  oonrfc  of  equity 
as  in  a  oonrt  of  law,  that  in  order  to  follow  trust  fands.  and  subject  them  to 
the  operation  of  the  trust,  they  muet  be  ideatiOed.**  Cavin  t.  Gl&iton,  105 
X.  Y.  262,  11  N.  E.  Bep.  504.  In  People  v.  City  Sank  of  Rochester,  96  N. 
Y.  32,  the  defendant  discounted  certain  notes  for  one  of  its  depositors,  who 
thereafter,  wishing  to  anticipate  payment,  gave  the  bank  Its  check  for  the 
amount,  less  rebate  of  interest.  These  checks  the  bank  received,  and  charged 
in  the  firm  account.  Entries  were  'made  in  the  books  to  the  eftect  that  the 
notes  were  paid.  At  the  time  the  firm  supposed  the  bank  held  the  notes, 
when  they  had  been  in  fact  sold  by  it  before  they  became  dae.  The  bank 
failed,  and  a  receiver  was  appointed.  The  firm  applied  to  the  court  for  an 
order  directing  the  receiver  to  pay  the  notes  out  of  the  funds  in  his  hands. 
Held,  tbe  application  should  be  granted;  thai  the  transaction  between  the 
bank  and  the  firm  was  not  in  their  relation  of  debtor  and  creditor,  nor  that  of 
bank  and  depositor,  but  by  It  a  trust  was  created,  the  violation  of  which  oon- 
stitnted  a  fraud  by  which  the  bank  could  nut  profit,  and  to  the  benefit  of  whioh 
the  receiver  was  not  entitled.  This  last  case  was  referred  to  in  Cavin 
€fle€uon,  aupra,  as  follows:  "The  CHse  of  People  v.  City  Sank  of  Booheeter 
seems  to  have  been  misunderstood.  The  question  considered  in  this  case  was 
not  raised  there,  and  It  was  not  claimed  in  that  case  that  the  proceeds  of  the 
checks  of  8.  H.  &  Co,,  the  petitioners,  had  not  gone  into  tbe  general  funds  of 
the  bank,  or  that  they  had  not  passed  in  some  form  to  the  receiver.  The 
court  did  not  decide  that  petitioners  would  have  been  entitled  to  a  preference 
la  case  the  proceeds  of  the  check  bad  been  used  by  tbe  bank,  and  were  not 
represented  in  its  assets  In  tbe  hands  of  tbe  receiver."  It  will  be  remem- 
bered that  in  the  case  of  Cavin  v.  GUaaon  money  was  given  to  a  private 
banker  to  invest  in  a  bond  and  mortgage.  Instead  of  doing  so,  however,  he 
used  the  greater  part  of  the  money  to  pay  his  private  debts,  and  it  was  be- 
cause this  fact  of  conversion  had  been  proved  that  the  oouit  at  appeals  de- 
nied his  right  to  a  preference. 

The  case  of  Perria  v.  Van  Veohtmn,  78  N.  Y.  113.  is  clearly  distinguish- 
able from  the  case  at  bar.  That  decision  rested  npon  the  fact  that  "there 
was  no  proof  that  one  dollar  of  the  moneys  received  for  the  lands,  and  which 
constituted  the  trust  fund,  was  paid  or  applied  to  any  of  the  purposes  men- 
tioned, nor  is  the  fact  of  such  misappropriation  of  tbe  trust  moneys  found, 
nor  was  any  fact  proved  or  found  from  which  such  diversion  or  misappro- 
priation of  specific  trust  moneys  can  be  legitimately  inferred. "  And  the  court 
say  (page  125)  that  the  question  decisive  of  the  appeal  was  the  competency 
of  the  proceedings  before  the  surrogate  tu  prove  the  foregoing  facts,  and  the 
court  expressly  says  that  it  passes  upon  no  other  question.  The  mere  fact 
that  fnnds  have  been  commingled  Is  not  suflBcient  to  destroy  the  identity  of 
the  fund.  Van  Alen  v.  Sank,  52  N.  Y.  1.  If  it  can  be  shown  to  have  be< 
come  a  part  of  the  assets  of  the  deceased,  it  will  be  sufficient.  Where  trust 
moneys  are  misappropriated,  they  often  become  commingled,  and  yet  courts 
have  followed  them,  and  have  attached  a  lien  to  the  entire  property  in  favor 
of  the  oettui  que  tnut.  Thus,  where  trust  funds  are  converted  by  a  trustee, 
and  Invested  in  real  estate,  though  the  trust  fund  misHpprupriated  ratiy  not 
oonatitnte  the  entire  purchase  price  of  such  property,  yet  they  are  com- 
mingled with,  and  have  become  a  part  of,  the  property  invested  In.  In  such 
i»ae  there  oan  be  no  question  but  that  the  eaetut  que  tnutt  if  he  can  show 
tbat  tbe  trust  fund  wentinto  tbe  real  estate,  would  haveaneqnitablelien  there- 
for. So  with  moneys  deposltedin  bank  with  otherfunds.  If  it  can  beshown 
tbat  they  form  a  part  of  the  bank  account,  the  oeatui  que  trunt  would  Iiave  an 
equitable  lien  upon  the  same.   In  the  case  at  bar  the  money  is  admitted  to 
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have  come  into  the  Iiands  of  the  deceased  as  a  trust  fund,  and  the  referee  has 
80  foand.  It  Is  not  claimed — there  certainlj  has  been  no  attempt  to  prove — 
that  he  converted  It.  It  is  simply  established  that  he  placed  it  with  other 
sums  in  his  own  name  In  bank.  A  sum  largely  in  excess  of  the  amoant  of 
this  trust  fund  Is  found  on  deposit  with  the  said  bank  at  the  time  of  hfs  d^ 
cease,  which  came  into  the  posaession  of  the  temporary  Hdministrator  and  ex- 
ecutor. The  presumption,  if  any,  Is  that  he  did  nut  convert  the  fund.  In 
fact,  there  are  circumstances  tending  to  show  that  the  specific  fund  remained, 
subsequent  to  his  deatli,  a  part  of  the  bank  deposit,  for  after  Iiis  death,  the 
contracts  in  question  being  closed  out  a{  a  loss,  the  deficit  was  mule  up  by 
the  representative  of  the  deceaued.  Xow,  from  what  was  the  deficit  sup- 
plied V  It  could  not  properly  be  made  up  out  of  the  general  estate  in  the  first 
instance.  Under  the  terms  of  the  contract,  it  most  be  made  up  out  of  the 
trust  fund.  It  was  made  up  and  paid,  and  the  inference  is  that  there  was  no 
wrong  committed,  but  that  it  was  paid  out  of  the  fund  provided  by  the  c«s(tu 
que  tntst  for  any  losses  on  transactions  entered  into  for  his  beneflt.  If  the 
trust  fund  was  not  there,  the  pei-sonal  representative,  when  he  paid  the  def- 
icit.  gave  a  preference  to  the  extent  of  tlie  loss. 

The  case  of  People  v.  Merchants'  i6  JUechanics'  Bank,  78  N.  T.  269,  is  in- 
applicable, for  the  reason  stated  In  People  v.  City  Bank  of  Rochester,  mpra, 
namely,  that  there  was  no  specific  appropriation  of  a  particular  fund  for  the 
payment  of  the  claim.    Tiiat  fact  was  lacking  in  that  case;  it  is  proven  here. 

The  case  of  Wtllett  v.  Stringer,  17  Abb.  Pr.  152,  cited  in  support  of  the 
referee's  conclusion,  is  a  special  term  decision  by  Judge  Hoffmaw.  The 
quotation  in  counsel's  brief  Is  a  headnote,  and  the  headnote  is  misleading. 
What  the  eourt  decided  there  was  that  the  uioiieys  secured  by  the  mor^ge 
in  question  must  be  deemed  to  have  been  the  trustee's  individually;  that  it 
was  imp<H8ibIe  upon  the  evidence  in  the  ease  to  trace  the  trust  moneys  into 
the  securities  In  question.  That  was  not  a  case  between  the  cestui  que  trust 
and  creditors,  but  between  the  trustee  himself  and  creditors:  and,  besides^ 
the  court  found  that  the  creation  of  the  trust  was  suspicions. 

In  the  case  of  Sehoul  Trustees  v.  Kirwin,  25  111.  73.  the  important  fact  ap- 
pears that  all  money  found  in  the  bank  at  the  deiith  of  Erwin,  the  trustee* 
was  9715.  $275  of  which  whs  identified  as  part  of  the  trust  funds,  while  the 
balance  was  less  than  the  amount  of  the  scliool  trustees'  deposit.  It  was  thus 
established  that  the  banker  must  have  converted  the  money;  into  what,  or 
where,  could  not  be  proven.  The  criticism  above,  in  tlie  case  of  People  v. 
City  Bank  of  Rochester,  also  applies  here.  There  was  no  specific  appropri- 
ation of  a  particular  fund  tor  tile  payment  of  the  claim.  General  creditors 
are  Dot  injnred  by  this  disposition  of  the  matter.  They  were  not  doing  boal- 
nesa  with  the  decedent  on  the  strength  of  money  deposited  with  him  as  mar- 
gins, i^uch  deposits  formed  no  part  of  bis  capital.  His  credit  was  In  no  way 
based  upon  the  extent  of  those  margins. 

The  testimony  tMken  before  the  referee  referred  chiefly  ttf  the  daim  of  Pitz- 
patrit^  &  Bro.  So  far  as  the  other  customers  of  deceased  who  oiaim  a  pref- 
erence are  concerned,  agreed  statements  of  facts  were  snbmltted.  Z)obblnB  A 
Dazy'B  claim  for  preference  sitould  not  be  allowed.  The  proof  I  deem  insnffi- 
clent.  George  W.  Casper  Is  entitled  to  the  origl  nal  deposit,  but  not  to  proftts, 
the  proof  not  showing  they  constitnted  a  tmst  fund.  John  W.  ToUts  &  Go. 
are  not  entitled  to  a  preference.  The  proof  Is  insnfflcient.  Oertain  corre- 
spondence is  mentioned  in  connection  with  the  agreed  statement  of  facts,  bat 
it  is  not  returned  with  the  testimony. 
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Feotle  00  nZ.  Foia>  v.  Boabd  of  Sitfertisobs  or  Monbob  Gouhtt. 
(Sifpreme  Court.  General  Term,  Fifth  Department.  Beptenber  18,  1698.) 

L  AaBmBLT  DiSTKIOTB— OONBTITDTIOHAL  FrOTIBIOOT— HAjmATOBT. 

Const,  art  3,  S  4,  preacribes  when  enumerations  of  the  iahabitanto  of  the  state 
shall  be  taken  "under  the  direction  of  the  legislature, "  and  provides  that  the 
eenatorial  districts  shall  be  so  altered  by  the  leKlslature  "at  the  first  session  after 
tbo  return  of  every  enumeration"  that  each  district  shall  contain,  as  nearly  as 
may  be,  an  equal  nyimber  of  inhabitants,  and  shall  remainunaltered  until  the  return 
of  another  enumeration ;  and  section  5  provides  that  the  legislature,  "at  its  first 
Bcsflion  after  the  return  of  the  enumeration, "  shall  apportion  the  members  of  the 
assembly  among  the  severaJ  counties  of  the  state.  Held,  that  these  provisions  are 
mandatory,  and  an  aDportionment  act  passed  by  the  same  legislature  under  whose 
direction  an  eoumeratiou  was  taken,  and  at  the  samesession,  waa  unconitltutlonal. 

S.  Same— Leoislativb  Term— Bbssion— Extkaordikabt  Sbssion. 

Const,  art.  10,  §  6,  provides  that  the  political  year  and  legislative  term  shall  begin 
on  the  1st  day  of  Januair;  and  the  legislature  shall  assemble  on  the  first  Tuesday 
Id  January,  unless  a  different  day  sball  be  appointed  by  law.  Held,  that  an  ex- 
traordinary session  of  the  legislature  is  not  a  "session, "  within  the  meaning  of 
Const,  art.  3,  SS  4,  5,  providing  that  the  l^islature  shall  apportion  the  state  Into 
senate  and  assembly  districts  "at  the  first  a«asloD**  after  anoh  enumeration.  Ma- 
COMBBK,  J.,  dissenting. 

1.  Bxtn — Apportioxmbitt. 

An  apportionment  act  which  gives  only  three  members  of  the  assembly  to  a 
county  that  ia  entitled  to  four,  and  four  members  to  a  oounty  that  is  entitled  to  only 
three,  acconliog  to  the  ratio  shown  the  enumeration,  is  void,  under  Const,  art, 
8,  S  .%  requiring  that  the  members  of  assembly  shall  be  apportioned  among  the 
several  counties  of  the  state  "as  nearly  as  may  be"  aocoraing  to  the  number  of 
their  respecUre  inbabltants.  Haoombih,  J.,  dissenting.  19  N.  Y.  Mapp.  978,  af- 
flrmed. 

•App^  from  Bpecial  term,  Monroe  coun^. 

Application  hy  Charles  F.  Pond  for  a  writ  of  mandamw  to  the  board  of 
Buprrvisora  of  Adonroe  county,  commanding  it  to  divide  the  county  into  bb- 
umbly  diatricts.  From  a  Judgment  denying  the  writ,  relator  appa&ls.  Af- 
llrmed. 

For  opinion  filed  at  special  term,  aee  19  N.  Y.  Sapp.  STO. 
Argued  before  Dwiqiit,  P.  J.,  and  Maoosibeu  and  Lewis,  JJ. 
C.  If.  Kiefil,  for  appellant.    W.  A.  Sutherland  and  Chaiia  DaniOt,  for 
respondent. 

Ixwta,  J.  By  section  6,  art.  3,  of  the  constitution.  It  is  made  the  duty  of 
the  board  of  sopervisora  of  snch  oonnties  as  mny  In  entitled,  under  an  appor^ 
tionment.  to  more  than  one  member  of  assemblyt  to  assemble  at  such  times 
aa  tbo  legislature  making  the  apportionment  shall  prescribe,  and  divide  their 
Tespectlve  counties  into  assembly  districts  equal  to  the  number  of  members 
of  assembly  to  which  the  county  is  entitled.  By  act  (chnpter  397,  Zawb  1892) 
entitled  "An  act  to  organize  the  senate  districts,  and  for  the  apportionmeni 
of  the  members  of  asswubly  of  this  state,"  three  mfmbers  were  allotted  to 
the  eoubty  of  Monroe.  The  act  required  the  lioard  of  supervisors  to  meet  on 
the  third  Tuesday  July.  1892,  and  proceed  to  divide  ttielr  i^pectlve  coun- 
ties  Into  so  many  assemUy  districts  as  they  are  entitled  to.  respectively*  and 
make  and  flle  the  proper  certlticates.  The  board  of  supervisors  of  Monroe 
county  convened  on  the  day  designated,  but  refused  to  divide  their  county  as 
required  by  the  act,  for  the  avowed  reason  that  the  board  was  advised  by 
counsel  that  the  act  aforesaid  Is  unconstitutional  and  void,  upon  various 
grounds  stated  In  resolutions  adopted  by  the  board.  Thereupon  a  motion  was 
made  at  the  Monroe  special  term,  ex  reh  Charles  F.  Pond,  a  resident  citizen 
and  elector  of  Rochester,  for  a  mandamiu  commanding  the  board  to  convene 
and  proceed  with  the  division  of  the  county,  as  directed  by  tbe  act.  19 
T.  Sapp.  978.  Tbe  motion  was  denied,  and  an  appeal  was  tberenpon  taken 
to  this  ODUit  tram  the  said  order. 
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The  conatltutionallty  of  tbe  act  is  assailed  for  reasons  whlqh  will  hereafter 
be  mcQtioned.  Section  4,  art.  3,  of  tbe  constitution,  provides  "that  an  ena- 
meration  of  the  inliabitants  of  the  state  shall  be  taken  under  the  direction  of 
tbe  legislature  in  the  year  1855.  and  at  the  end  of  every  ten  years  thereafter, 
and  tliat  the  senatorial  districts  shall  be  so  altered  by  the  l^^latnre  at  the 
first  session  after  the  return  of  every  enumeration  that  each  senate  district 
shall  contain,  as  nearly  as  may  be,  an  equal  number  of  inhabitants,  excluding 
aliens,  and  persons  of  color  not  taxed,  and  shall  remain  unaltered  until  the 
return  of  another  enumeration."  Section  5  provides  that  the  legislature,  at 
its  first  session  after  the  return  of  every  enumeration,  shall  apportion  the 
members  of  assembly  among  the  several  counties  of  the  state.  The  l^isla- 
tare  of  1886  pHSsed  an  act  providing  for  an  ennmeratlon.  Tliis  act  met  with 
an  executive  veto,  and  notliing  further  was  done  looking  to  an  enumeration 
until  the  session  of  1892,  seven  years  after  the  decenniHl  year  1885,  when  an 
act  was  passed,  which  provided  for  the  tiiking  of  a  census,  and  required  the 
secretary  of  state  to  tabulate  and  arrange  the  returns  of  the  enumerators,  and 
report  the  same  to  the  legislature.  An  enumeration  was  made,  and  on  the 
2lBt  day  of  April  the  secretary  of  stMte  made  a  report  to  the  legislature  of 
the  result  of  such  enumeration.  On  the  day  of  the  making  of  this  report, 
and  while  the  legislature  was  still  in  session,  tlie  governor,  by  special  mes- 
-sage,  called  an  extraordinary  session  of  the  legislature  to  convene  on  the  fol- 
lowing Monday,  April  25,  1892.  The  legislature  adjourned  sine  die  April 
2l8t.  and  again  convened  on  tbe  day  designated,  and  on  the  80th  day  of  said 
month  passed,  and  on  the  same  day  the  governor  signed,  the  act,  (diapt«r%)2 
aforesaid.) 

It  Is  the  contention  of  tbe  respondent  that  there  was  no  power  In  tbe  leg- 
islature to  pass  this  act  in  the  year  1892,  as  that  is  not  a  decennial  year;  that 
the  act  was  unoonstltutlonal  and  void,  because  it  was  passed  at  the  same 
session,  and  by  tbe  same  legislature,  under  whose  direction  the  enumeration 
was  taken;  and  for  the  further  reason  that  said  extraordinary  session  was 
not  a  session  of  the  legislature,  within  the  meiinlng  of  the  constitution,  having 
tbe  power,  under  the  constitution,  to  make  the  apportionment,  and  on  the 
further  ground  that  tlie  apportionment  was  unequal  and  unjust.  It  is  tbe 
contention  of  the  appellant  that  the  provisions  coocemtng  tbe  enumeratioa 
and  apportionment  are  simply  directory;  and  that,  therefore,  it  is  disowtion- 
ai7  with  the  legislature  when  the  enumeration  and  ai^rtionment  shall  be 
made.  The  constitDtion,  as  baa  been  seen,  provides  that  the  apporticroment 
of  the  members  of  assembly  shall  be  made  at  tbe  first  scaalon  after  the  re- 
turn of  every  eanmeration. 

First,  then,  are  these  provisions  of  the  constitntlon  mandatory,  or  advisoiy 
simpliy?  That  the  people  have  the  right  in  their  ooasUtaUon  to  apeak  In 
mandatory  language  no  one  wlU  question.  Th^  are  the  source  trfpoww;  tbe 
cunstitutimi  emanates  from  them.  They  have  the  rigbt  to  tmpoea  buiA  limi- 
tations and  restrictions  upon  powen  tbey  confer  upon  their  servanti-as  they 
choose.  If  important  Interests  are  involved  which  may  be  jeoparded  If  the 
language  be  held  to  be  simply  advisory,  it  must  be  assumed  tb^  its  antbora 
intended  to  speak  in  mandatory  terms.  If  the  provisions  under  eoB^erap 
tion  are  advisory  simply,  it  ffdlowa  that  an  apportionment  maj  be  made  at 
any  time  that  anits  the  wishes  or  plans  of  tbe  party  in  power.  If  advisory 
only,  an  enMmeraUon  can  be  taken,  and  a  tabulated  statement  of  the  result 
delivered  to  tbe  legislature,  to  be  immediately  followed  by  an  apportionment. 
Titboat  any  opportunity  for  its  examiaatjon  by  the  people,  and  the  people 
may  thereby  be  made  victinu  of  a  party  in  power,  who  may,  for  partisan  pur- 
poses, so  manipulate  and  falsify.an  enumeration,  and  follow  it  by  so  uran- 
ging  Uie  senatorial  districta  and  apportioning  the  members  of  aasembly,  as 
thweafter  to  plaoe  the  control  of  the  election  of  members  of  both  hoosce  un- 
der the  control  of  a  small  minority  of  the  electora.    The  distritAa  could  easily 
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be  so  selected  and  arransed  tbat  a  majority  Ot  the  l^ftslatora  eonld  thereafter 
be  elected  by  electors  whose  predllectloiiB  were  with  the  pnrty-maklDg  ihe  ap- 
portionment, and  who  compwed  bat  a  small  mfmuity  of  the  eleetora  of  tlie 
state,  and  the  majority  woold  be  piaetically  dltfrancMsed;  and,  as  amend- 
ments to  the  constitution  can  be  secured  only  througfa  and  by  the  consent  ot 
the  legislature.  It  would  be  practically  Impossible  to  remedy  the  wrongs  by 
lawful  means.  If  directory  only,  there  Is  no  necessity  for  calling  an  extra  ses- 
sion; theenumerationand  apportionment  may  beeonsummated  at  one  sitting 
of  the  l^ilslatnre.  Holding  these  provisions  to  be  mandatory  not  only  does 
no  Ticrieaee  to  the  langoage  of  the  constitntion,  bat  accords  wiUi  the  common 
understanding  of  the  peo[de,  "Courts  tread  upon  very  dangerous  ground 
wh«i  tliey  venture  to  apply  the  rules  which  diitingniih  directory  and  man- 
datory statntes  to  the  proTialons  ot  a  oonstitntlfm.  Constitutions  do  not 
naually  undertake  to  prescribe  mere  nil«  of  proceeding,  except  when  such 
rules  are  looked  npon  as  eesentlal  to  the  thing  to  be  done,  and  they  most  then 
be  leganded  in  Uie  light  ot  limitaUons  npon  the  power  to  be  exerelsed.  It  Is 
the  provlnee  d  an  instrument  of  this  sidemn  and  permuient  character  to 
establish  those  fundamental  maxims  and  flx  those  nnvarying  rolee  by  which 
all  departments  of  the  government  must  at  all  times  shape  their  condnct*  and, 
if  it  descends  to  preswiblng  mere  rules  of  order  In  unessential  matters,  it  is 
lowering  the  proper  dignity  of  snch  an  instrument,  and  usurping  the  proper 
province  of  ordinary  legislation.  *  *  *  If  directions  are  given  respecting 
the  times  or  mode  of  proceeding  lii  which  a  power  shall  be  exercised,  there  is 
at  least  a  strong  presumption  that  the  people  designed  It  should  be  exercised 
in  tbst  time  and  mode  only.  •  *  *  There  are  some  case^  however,  where 
the  doctrine  of  directory  statntes  has  been  applied  to  constitutional  provisions ; 
but  tbey  are  so  plainly  at  variance  with  the  weight  of  authority  upon  the 
precise  points  considered  that  we  feel  warranted  in  saying  that  the  judicial 
dedalons*  as  tfaeyjiow  stand,  do  not  sanction  the  application."  This  is  a 
quotation  from  Cooley,  Const.  Lim.  mai^.  pp.  78.  79. 

Judge  Emott  said,  in  •speaking  for  the  court  in  People  v.  Latorence,  86 
Barb.  186:  "It  will  be  found,  upon  full  consideration,  to  be  difficult  to  treat 
any  constitntlonal  provision  as  merely  directory,  and  not  imperative.**  The 
same  doctrine  Is  held  in  Brown  v.  Gohen,  122  Ind.  113,  23  K.  E.  Bep.  619. 
Judge  OBTOHt  in  the  WiseonHn  ApporWmment  Ca$*,  51 N.  W.  H^.,  at  page 
780,  says:  "That  most  dangerous  doctrine,  that'  this  and  other  restrictions 
npon  the  power  of  the  legislature  are  merely  declaratory,  and  not  mandatory, 
should  not  be  encouraged,  even  to  the  extent  of  discussing  the  question .  The 
convention,  in  making  the  constitution,  had  a  higher  duty  to  perform  than  to 
give  the  legidature  advice.** 

There  Is  no  part  of  the  machinery  of  our  state  government  which  more 
vitally  affects  the  interests  of  ttie  people  than  the  provisions  for  enumeration 
and  apportionment.  Ours  t)elng  a  representative  government,  frauds  which 
may  tend  to  deprive  the  people  of  equal  representation,  especially  in  their 
legislative  bodies,  strike  at  the  very  foundation  of  onr  institutions,  and  nat- 
urally and  inevitably  tend  to  arouse  bitter  and  vindictive  feelings.  The  peo- 
ple, appreciating  the  Importance  of  this  matter,  naturally  would  wish,  In  this 
respect  at  least,  to  retain  power  in  their  own  keeping,  and  direct  how  it 
should  be  exercised,  and  not  leave  its  exercise  to  the  discretion  or  caprice  of 
their  servants  selected  from  time  to  time  to  represent  tbem  in  the  legislature. 
While  legislative  acta  sometimes  speak  In  directory  language,  a  constitution 
has  the  right  to  speak,  and  should  speak  only  in  words  of  command.  Upon 
the  authorities  referred  to,  and  for  the  reasons  suggested,  the  provisions  un- 
der consideration  most,  we  think,  be  held  to  be  mandatory;  and,  if  manda- 
tory, it  follows  that  the  legislature  had  noc  the  power  to  make  the  apportion- 
ment at  the  same  session  that  the  enumeration  was  taken.  Hence  the  question 
arises,  was  this  extraordinary  session,  witliin  the  meaning  of  the  cons^tution. 
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the  first  Bession  after  the  return  of  the  enameration  ?  .Vrtlde  10,  S  ^  ^1>^ 
coDBtltution,  provldeB  that  "the  political  year  and  legislative  term  shnll  begin 
on  the  1st  day  of  January,  and  that  the  legislature  shall  assemble  on  the  first 
Tuesday  in  January,  unless  a  different  day  shall  be  appointed  by  law."  The 
legislative  term,  therefore,  may  begin  before  the  meeting  at  the  leglslatate; 
it  begius  and  ends  with  the  jear^  and  the  life  of  a  legislature  also  ends  with 
the  year. 

A*  brief  review  of  the  provisions  of  the  various  constitutions  of  tbestata 
relating  to  this  subject  may  aid  in  the  solution  of  this  question.  The  consti- 
tution of  1777  provided  that,  as  soon  after  the  expiration  of  seven  years  sub- 
sequent to  the  termination  of  the  present  war  as  may  be,  a  census  should  be 
taken,  and  that,  once  in  every  seven  years  after  the  taking  of  the  first  census, 
a  new  one  should  be  taken.  No  time  or  session  was  specified  for  making  the 
apportionment.  The  first  census  was  taken  in  1790,  pursuant  to  chapter  7  of 
that  year.  The  first  apportionment  by  the  legislature  was  made  by  chapter 
4,  Laws  1791.  The  next  ceusus  was  in  1795.  The  apportionment  was  made 
by  chapter  19,  I^ws  1796.  Another  census  was  taken  in  1801,  pursuant  to  an 
act  passed  April  7th.  Chapter  175.  An  amendment  to  the  constitution  was- 
adopted  October  27,  1801,  providing  that  tbe  legislature,  "at  their  next  ses- 
sion." shall  apportion  the  number  of  assemblymen  fixed  by  the  said  amend- 
ment, and  make  a  reapportionment  upon  the  return  of  every  census  thereafter. 
Accordingly,  the  legislature  made  an  spportlonment  March  31,  1802.  Th& 
next  census  was  in  1807,  pursuant  to  an  act  of  April  3,  1807.  The  appor- 
tionment was  made  April  1,  1808.  Another  census  was  taken  in  1814.  Act 
April  15th.  Apportionment  was  made  by  chapter  142,  Laws  1815.  The  oon- 
fltltntion  of  1822  provided  that  an  apportionment  shall  be  made  by  the  present 
legislature  according  to  the  last  United  States  census;  that  a  census  sliould  be 
t^en  in  1825,  and  at  the  end  of  every  10  years  thereafler;  that  tlie  senate 
districts  shall  be  altered,  and  the  apportionment  of  the  members  of  assembly 
shall  be  made,  "at  the  first  session  after  the  return  of  every  enumeration." 
The  legislature  accordingly  made  an  apportionment  by  chapter  207,  Laws 
1822.  No  state  census  liiid  been  taken  since  1814.  By  chapter  100,  Laws 
1825,  the  legislature  provided,  not  only  for  tbe  taking  of  the  census  that 
year,  but  also  for  future  years.  Tiie  next  appoitionnient  was  made  by  chap- 
ter 289,  Laws  1826.  The  act  of  1825  was  substantially  incorporated  into  1  Kev. 
St.  p.  87.  which  took  ef[ect  January  1,  183U.  The  ceusus  was  t»ken  in  1835; 
an  apportionment  made  by  chapter  ^6,  Laws  1836.  The  provisions  of  the 
BeviseU  Statutes  for  the  taking  of  the  census  were  superseded  by  Laws  1845. 
c.  140,  which  was  amended  by  chapter  239,  Laws  1854.  These  statutes  were 
repealed  by  Laws  1855,  c.  64.  An  apportionment  was  made  by  chapter  44, 
Laws  1846.  based  upon  the  census  of  1845.  The  constitution  adopted  in  1846 
is  substantially  tbe  same  as  the  constitution  of  1822,  in  so  far  as  the  particular 
matter  here  under  consideration  Is  concerned.  The  next  census  was  taken  in 
1855;  the  apportionment  was  postpuned  until  1857.  Chapter  337.  Another 
apportionment  was  made  by  chapter  607,  Laws  1866.  based  upon  the  census 
of  1865.  Another  enumeration  was  had  in  1875,  but  no  apportionment  was 
made  until  1879.  Chapter  208.  It  will  be  observed  from  the  foregoing  that 
the  invariable  practice  has  been  to  make  the  enumeration  at  an  annual  session 
after  the  taking  of  the  census.  This  is  the  first  Instance,  since  these  pto- 
TisioDS  were  incorporated  into  tbe  constitutioiL  that  the  same  legishUare  baa 
assumed  to  make  both  tbe  enumeration  and  the  apportionment.  No  oensuB- 
waa  taken  in  1885»  for  the  reason  before  stated. 

The  framers  of  our  constitution,  in  providing  that  the  apportiimmentshoald 
be  made  at  the  first  session  after  tbe  enumeration,  were  aware  that  the  lak- 
log  of  the  census  of  this  populous  state  would  be  a  work  of  great  labor  and 
detail,  necessarily  more  or  less  eomplirated,  and  that  every  step  in  tbe  pro- 
«eeding  should  be  done  deliberately  and  openly,  so  that  tbe  people  would  iuTo- 
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an  opportanlty  to  watch  its  progress,  and  that  a  Bufflcient  time  shoaM  eIa|MW 
between  the  completion  of  the  enumeration  and  an  apportionment,  to  enable 
all  who  desired  bo  to  do  to  fully  exHmine  into  the  details;  and.  to  accomplish 
that,  it  was  necessary  that  f  uU  and  complete  statements  of  the  work  of  the 
enumerators  should  be  deposited  in  some  public  office,  there  to  remain  for  a 
sufficient  time  fur  full  examination  before  Uie  apportionment  should  be  made. 
The  convention  tiiat  framed  the  coastitution  of  1B46  was  Id  session  the  year 
following  the  passage  pf  chapter  140  of  the  Laws  of  1845,  which  provided  a 
complete  plan  for  taking  the  census,  with  ample  provisiona  for  the  deposit 
of  the  returns  of  the  enumerators  in  public  offices  for  the  inspection  of  the 
people.  A  compliance  with  the  provisions  of  this  act  would  necessarily  re- 
quire  all  the  time  prior  to  the  sitting  of  the  annual  session  of  the  legislature 
in  m46.  The  members  of  the  convention,  we  assume,  were  famillHr  with 
this  act,  and,  in  preparing  the  provisions  of  the  constitution  under  considera- 
tion* it  ia  reasonable  to  suppose,  understood  the  importance  of  providing  that 
the  apportionment  abould  not  be  made  at  the  same  session  as  the  enumera- 
tion. 

Another  reason  why  the  enumeration  and  apportionment  ought  not  to  be 
made  by  the  same  legislature  is  that,  if  irregularities  or  frauds  should  occur 
in  taking  the  census,  the  electors  should  have  an  opportunity  at  the  polls  to 
prt-vent  the  consummation  of  the  fraud,  by  electing  members  of  the  legislature 
for  the  following  year  who  had  not  taken  part  In  the  frauds.  If  an  extraor< 
dinary  session  of  the  same  legislature  is  a  "Besaion,"  within  the  meaning  of 
the  constitution,  it  would  be  within  the  power  of  a  hostile  f;overnor  to  pre- 
vent an  apportionment  by  failing  to  recommend  to  the  legislature  that  sub- 
ject for  consideration.  Section  4,  art.  4,  provides:  "At  extraordinary  ses- 
sions, no  subject,  shall  be  acted  upon  except  such  as  the  governor  may  rec- 
ommend for  L-onsideration. "  There  have  been  many  Instances  of  extraordi- 
nary sessions  of  tlie  legislature  since  the  state  existed.  Ttie  proceedings  of 
the  entire  year,  including  those  of  the  extraordinary  session,  have  invariably 
)>een  called  and  known  and  printed  as  the  laws  of  but  one  session.  This 
shows  the  meaning  attached  to  the  words  "session  of  the  legislature"  by  the 
people.  The  governor  is  required  to  communicate  by  message  to  the  legis- 
lature, at  every  session,  the  condition  of  the  state,  and  recommend  such  mat- 
ters to  it  as  he  shall  judge  expedient.  No  governor  has  yet,  so  far  as  we  are 
aware,  considered  this  provision  of  the  constitution  applicable  to  an  extraor> 
dinary  session  of  the  I^fslatare.  Section  16  of  article  6,  prior  to  the  amend- 
ment of  1879,  provided  that  judicial  districts  might  he  reorganized  by  the 
legiftlatnie  at  the  first  session  after  the  return  of  every  enumeration,  "and  at 
no  other  time."  The  appellant's  counsel  concedes  that  this  provision  of  the 
constitution  is  mandatory.  It  bo,  the  same  embarrassment  would  arise  if 
the  governor  should  fail  to  recommend  that  subject  for  coiuideratlon.  To 
bold  that  an  extraordinary  seSBiou  is,  within  the  meaning  of  the  constitution, 
the  first  session,  deprives  the  provisions  under  consideration  of  any  effective 
meaning.  They  might  as  well  have  been  left  out  of  the  constitution,  for 
tliej  afford  no  safeguard  or  protection  to  the  people.  The  history  of  the  legia- 
laUon  under  eonstdrantion  ia  an  impressive  Ulusti-ation  of  this  fact,  as  thov 
were  but  three  days  between  the  adjournment  and  tlie  convening  of  the  ex- 
traordinary sesslOQ.  The  oooatltution  not  having  left  this  power  of  appor- 
tionment within  the  general  delegation  of  legislative  authcMrlty,  the  use  of  the 
phrase  **&rBt  session**  must  be  held  to  have  both  signitloanoeand  effect.  We 
are  <rf  the  opinion  that  an  extraordinary  session  of  the  same  legislator,  un- 
der whose  direction  an  enumeration  Is  taken,  is  not,  within  the  meaning  of 
the  provision  under  consideration,  the  drst  session.  We  are  also  of  the  opin- 
ion that  the  said  provisions  are  mandatory. 

We  have  carefully  examined  the  cases  of  Aumwy  People^  19  N.  T.  45, 
and  State  v.  Cunningham,  (Wis.)  51 N.  W.  Bep.  724,  relied  upon  by  theap- 
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pellant'a  ooansel  aa  deciding  tbat  Ui«  proTistom  under  considention  are 
merel/  diiectOfT'*  and  do  not  ttiink  they  are  anthorify  upm  this  queatlon. 
The  case  of  ltum$9y  t.  PeopU  hc^da  that  an  apportlonmwit  maj  be  made  by 
a  Biibeeqnent  l^lslatare,  when  their  predeoeasors  have  negleeted  thefr  dnt7 
In  that  regard.'  The  qaeeUonB  presented  in  the  oaee  afe  bar  were  not  before 
that  court  for  deeiakm.  In  the  case  of  BtaU  r.  Oxmningham,  supra,  the 
aupreme  eourt  of  Wlaconain  adjudged  an  apporttoaOMnt  act  void  beeauae  It 
waa  nnequal  and  fraudulent.  Judge  Pinnet,  In  hta. opinion,  auggeate  that 
another  apporticmment  could  be  paued  at  a  apeolal  aeenon  if  one  ahould  be 
called.  It  waa  a  casaal  auggeation,  evidently  made  without  an  ezaminatioii 
of  tbe  qneatton.  and  waa  witer.  We  have  not  been  referred  to,  and  an  not 
aware  of,  any  caae  deciding  the  queationa  here  involTed.  In  the  event  Uiat 
the  Imislature,  for  any  reason,  should  fiUl  to  provide  for  an  enumeration  at 
the  decennial  year,  as  required  by  the  oonstitntlon,  whether  it  could  be  taken 
by  Bome  succeeding  legldatnre  we  do  not  deem  it  neoeaaary  to  consider,  for 
that  queation  ia  not  before  ua;  nor  Is  it  neoesaary  to  paaa  upon  the  queation 
whether  an  apportionment  can  be  made  at  an  extTHordinary  aeaaion.  It  un- 
doubtedly could  be  so  made,  provided  it  was  not  a  meeting  of  tbe  same 
Iwlslature  under  whose  direction  the  enumeration  waa  taken. 

The  conatitutlonality  of  the  act  under  eonaideratlon  la  further  assailed  for 
the  reason  that  the  provlalona  of  the  oonstituiion  requiring  that  each  senate 
district  shall  contain,  as  nearly  as  nwy  be,  an  equal  number  of  inhabitants, 
and  that  the  membera  of  aaaembly  ahall  be  apportioned  among  the  aeveral 
counties  of  the  state  as  nearly  as  may  be  according  to  tbe  number  <^  their 
respective  inhabitanta,  excluding  aliens,  was  violated  in  the  apportionment 
under  consideration.  The  ratio  of  representation  for  a  member  of  assembly, 
aaafaown  by  the  enumeration,  is  45,241.  Honroe'arepreaentative  population 
was  181,230;  tbe  county  waa  therefore  entitled  to  four  members,  with  a 
surplus  population  of  266.  She  was  given  but  three.  The  popuhitton  of 
Alb»ny  county  was  156,348.  She  waa  therefore  entitled  to  but  three  mem- 
bers, but  was  given  four.  Two  members  wereawarded  Dutcheaacoiinty.  with 
a  population  of  75,078.  and  yet  butone  was  given  to  Lawrence  county,  with  a 
population  of  80,679.  These  were  not  unintentiontU  errors.  The  constitu- 
tion ^  says :  **  The  members  of  assembly  shall  be  apportioned  among  the  several 
eounttea  of  tbe  state  by  the  legislature  aa  nearly  as  may  be  according  to  the 
number  of  their  respective  inhabitants,  excluding  aliens."  The  caae  pre- 
aenta  many  other  striking  lltuatrationa  of  gross  and  Inexcusable  Irregularities 
In  apportioning  members  of  assembly  and  in  arranging  seniitorial  districts, 
etc.  This  point  was  so  fully  and  ably  discussed  and  illustrated  in  tbe  opinion 
of  Justice  RuusET  at  special  term  that  we  do  not  deem  it  necessary  to  add 
anything,  except  to  say  that  we  fully  concur  In  bis  conclusions.  No  one  can 
read  the  figures  and  facts  set  out  In  the  record,  and  fail  to  come  to  tbe  conclu- 
sion that  the  apportionment  was  a  flagrant  violation  of  tbe  plain  provisions 
of  the  constitution ;  that  it  eould  not  have  t>een  the  result  of  the  liest  judgment 
of  the  members  of  tbe  legislature,  but  waa  a  bold  and  partisan  proceeding, 
enacted  and  eonaummated  with  a  view  of  giving  the  party  engineering  the  bill 
advantages  in  representation  to  wbloh  tbey  were  not  in  jiuvtioe  or  In  truib 
entitled. 

Other  points  were  presented  and  discussed  by  counsel  which  I  do  not 
deem  It  necessary  to  consider,  for  I  prefer  to  put  the  decision  upon  the 
grounds  discussed  in  this  opinion,  and,  for  the  reasons  stated,  I  think  the  act 
(chapter  897.  Laws  1892)  unconstitutional,  which  leads  to  an  afllrmanoe  of 
tbe  order  appealed  from. 

DwiQHT,  F.  J.  I  concur  In  the  afiirmanoe  of  the  order  below,  on  the 
ground  that  the  legislative  act  in  question  invulvee  a  palpable  violation  ot 
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that  nqulrauent  of  the  conitltution  at  the  itete  which  is  intended  to  seeare 
to  the  people,  as  nearly  as  pmctioable,  equality  of  representaUon  in  their 
legjsliitare.  The  reqniremeot  is  clear,  puBitive.  and  mandatory  that  "  the 
nembciB  of  assembly  shall  be  apportioned  among  the  several  counties  of  the 
state*  as  nearly  as  may  bet  aoooi^ing  to  the  number  of  their  respective  Inbab- 
itanta."  An  apportionment  which  gives  additional  representation  to  the 
eoonty  of  Mew  York  for  an  excess  of  population  of  only  18  per  cent,  of  the 
ratio  of  representation,  and  withholds  it  from  the  county  of  Monroe,  with  an 
cseeas  (rf  70  per  cent,  of  the  ratio;  which  gives  to  Albany  county,  with  an 
excess  of  21  per  cent.,  the  additional  representation  which  it  denies  to  St. 
lAwrenoe,  with  an  excess  of  65  per  cent. ;  and  to  KensBelaer,  with  an  exens 
(rf  ^  per  cent.,  the  repreeentution  which  belonged  to  Chautauqua,  with  51 
per  CMtL, — palpably  violates  the  constltntionHl  injunction.  From  it  result 
sodi  aaooMUies  as  that  Dotchess  eounfy.  with  a  population  less  than  that  of 
^.  Lawxvaoe,  receives  double  the  representation  of  the  latter;  that  Albany 
county,  with  kss  than  twice  the  population  of  St.  Lawrence,  receives  four 
times  its  representation;  and  that  Monroe  county,  with  24,000  more  populu-  . 
tion  than  Albany,  receives  one  less  representative.  Here  is  no  room  for  the 
theory  of  mistake  or  inadvertence.  The  jost  method  of  apportionment,  which, 
up  to  a  certain  point,  had  been  followed,  was  deliberately  abandoned,  and. 
instead  of  awarding  the  three  remaining  members  of  assembly  to  those  ooim- 
ties  which  (as  among  the  six)  had  the  largest  fractions  of  population,  they 
were  arbitrarily  awarded  to  those  which  had  the  least.  Shall  it  be  saitl  that 
tlie  vice  of  this  apportionment  did  not  attach  to  the  method  employed,  and 
tberefere  is  not  subject  to  the  condemnation  of  the  court?  The  vice  resulteil 
from  tbe  abandonment  of  method,  and  the  substitution  of  migfat  for  right. 
Probably  the  motive  of  legislators  is  not  a  necessary  subject  of  inquiry  when 
a  vi<riation  of  the  constitution  Is  in  question;  but,  if  It  were  so.  that  motive 
must  bfl  inferred  from  tlie  act  and  its  effect.  The  effect  of  the  action  ^'om- 
plained  of  was  to  deprive  some  counties  of  the  representation  to  whicit  they 
were  entitled  under  the  constitution,  and  to  confer  it  upon  other  counties  to 
whlefa  It  did  not  belong.  If  this  may  be  done  in  the  case  of  three  counties, 
it  may  be  done  in  the  case  of  as  many  more  as  may  be  deemed  necessary  to 
give  to  the  party  making  the  apportionment  the  control  of  tbe  legialstnre for 
an  indefinite  time  to  come.  It  is  against  such  possibilities  as  these  that  the 
injunction  of  the  constitution,  alrave  quoted,  is  provided.  Other  provisions 
in  respect  to  the  same  subject  may  be  teci)niCHt,  or  may  relate  to  matter  of 
form;  this  one  is  essential.  It  represents  the  cardinal  principle  of  equatity, 
whieb  lies  at  the  foundation  of  all  representative  government.  It  is  not 
within  tbe  discretion  of  tbe  legislature  to  disregard  it.  It  cannot  be  wantonly 
violated  without  drawing  down  upon  tbe  act  the  condemnation  of  those  tri- 
bnnals  which  are  set  for  tlie  defense  of  tbe  oonstitntion.  The  order  ftppaaled 
from  should  be  affirmed. 

Macomb ER,  J.,  {diMmling.)  The  relator,  Charles  F.  Pond,  Is  a  citizen 
and  eicctor  in  the  city  of  Itochester,  Monroe  county.  As  such,  he  applied  to 
tbe  special  term,  upon  an  order  to  show  cause,  for  a  mandamus  requiring 
the  board  of  supervisors  of  Monroe  county,  which  had  hdjonmed  without 
taking  such  action,  to  reconvene  and  divide  tlie  county  of  Monroe  into  three 
assembly  districts,  in  accordnnce  witit  the  terms  of  the  last  apportionment  act 
of  tlie  legislature,  being  chapter  397,  Laws  1892.  This  motion  was  denied 
bj  the  special  term  solely  upon  the  ground  that  such  aet  was  unconstitution- 
al and  void,  and  tbst,  for  that  reason  atone,  the  defendant  was  not  bound  to 
ot>ey  tbe  statute.  The  right  of  the  relator  to  complain  of  the  nonaction  of 
tbe  bcNird  of  supervisors,  and  that  tbe  high  prerogative  writ  of  mandamus  Is 
tbe  ai^ropriate  remedy,  provided  the  act  of  the  leglsliitore  tw  constitutional, 
ace  prupoaitlMis  not  questioned  by  the  learned  counsel  for  the  defendant;  nor 
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coald  they  be  successfulljr  controverted,  under  the  decisions  in  the  cases  of 
People  V.  Riee.  129  N.  Y.  461,  29  N.  E.  Bep.  858.  and  People  v.  Sice.  129 
Y.  449,  29  N.  £.  Rep.  355.  But  the  ISHrned  counsel  for  the  relator  does  not 
Id  turn  anywhere  concede  that  the  board  of  supervisora  may  defeat  his  mo- 
tion by  establishing  the  un  const!  tutionalitj  of  the  statute,  wliUe,  upon  the 
most  important  proposition  contained  in  the  case,  the  power  of  the  court  in 
the  premises  is  affirmatively  denied  by  him.  This  appeal  comt-s  up,  not  u|H>n 
a  case  containing  issues  framed  by  appropriate  pleadings  and  flndings  nf  Tact 
and  of  law  thereon,  so  that  the  scope  of  the  decision  below  might  readily  be 
grasped  and  its  several  parts  duly  weighed,  as  was  contemplated  by  the  pro- 
visions of  the  Code  of  Civ  J  Procedure,  gg  2067-2090.  and  as  would  have  been 
advisable  in  a  matter  of  this  magnitude;  but  it  is  rather  from  an  oixler  most 
general  in  its  terms,  and  which  nowhere  points  out  the  precise  constitutional 
defect  relied  upon  for  the  overthrow  of  this  statute.  Yet  the  mode  of  pro- 
cedure resorted  to  ia  authorized  by  the  Code,  and  when  the  special  grounds  of 
the  order  are  ascertained  by  resort  to  the  opinion  of  the  learned  justice  at 
special  term,  as  tliey  must  be  upon  this  appeal,  it  will  be  found  that,  in  at 
least  two  out  of  the  four  points  Involved,  this  mode  of  presenting  theqaes- 
tion  is  as  eftectlve  as  any. 

In  order  to  understand  clearly  all  of  the  questions  arising  upon  this  appeal, 
it  ia  nectwary  briefly  to  state  the  allegations  contained  in  the  moving  and  the 
opposing  otfldavits.  The  affidavit  of  the  relator  seta  forth  the  passage  of  the 
act  named.  It  also  alleges  the  taking  of  the  enumeration  under  chapter  5. 
Laws  1892.  This  enumeration,  as  reported  to  the  legislature  by  the  secretHry 
of  state,  contained  tliree  columns  of  figures,  one  being  headed  *'Total  Inhabit- 
ants." the  second  "Total  Citizens,"  and  the  third  "Total  Aliens,"  and  ex. 
hibited.  by  counties,  the  number  of  total  inhabitants,  total  citizens,  and  total 
aliens  throughout  the  various  towns  and  cities  In  the  state.  Another  exhibit 
aniiexed  to  the  affidavit  shows  the  details  of  the  apportionment  act,  includinfi; 
both  tbeseniiteand  the  assembly  representative  districts.  TbisaUidavit  then 
sets  forth  the  attitude  of  the  board  of  supervisors  of  Monroe  county,  which  it 
is  nnnecessary  to  repeat  in  this  connection*  as  the  same  merely  covers  tbe 
foor  polnts-against  tbe  constitutionality  of  the  apportionmoit  act  upon  which 
the  respondent's  counsel  rely. 

Tlie  opposing  affidavits  are  two*— one  of  them  to  the  effect  that,  to  the  affi- 
ant's knowledge  and  belief,  in  most  if  not  all  of  the  counties  of  the  state, 
there  were  at  the  time  of  the  taklngof  the  enumeration,  and  up  to  the  present 
time,  large  numbers  of  persons  of  color,  who  were  not  taxed,  but  who  were 
bona  fide  Inhabitants  of  the  state  of  New  York;  and  the  other  was  that  of  k 
reporter  for  a  newspaper  who  was  present  in  the  assembly  chamber  of  the 
legislature  on  April  21,  1892,  wliile  tbe  assembly  was  in  session,  and  who  at 
tlut  time  heard  a  message  read  from  the  governor,  calling  a  special  session 
of  the  legislature  to  be  held  at  the  capitol,  April  25,  1892,  and  that  no  par- 
ticular subject  for  the  consideration  of  the  legislature  was  mentioned  in  the 
call  for  such  special  session.  Upon  these  facts  it  is  contended  by  the  learned 
counsel  for  the  defendant  that  the  apportionment  act  (chapter  397^  Laws 
1893)  is  nnconstituttonal  and  void,  for  the  reasons  (1)  that  no  constitutional 
enumeration  can  be  made  excepting  In  every  tenth  year  after  the  year  1855; 
(2)  that  the  apportionment  act  (being  chapter  897,  Laws  1892)  was  not  passed 
at  tlie  first  session  after  the  enumeration  was  returned  to  the  legislature,  but  at 
the  same  session;  (3)  that  the  secretary  of  state,  in  complying  with  section 
12  of  chapter  5  of  the  Laws  of  1892.  requiring  him  to  prepare  and  report  to 
the  legislature  a  general  account  of  the  enumeration,  si>ecify]ng  the  result 
thereof  in  the  several  election  districts,  towns,  and  counties  of  tbe  state,  with 
a  f  uU  recapitulation  of  the  whole,  did  not  report  to  the  legislature,  and  the  leg- 
islature did  not  have  before  it,  In  enacting  chapter  397,  any  enumeration,  re. 
port,  tabulation,  or  other  Information  of  the  inhabitants  of  the  state  who  are 
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'*person8  0f  color  not' taxed;"  (4)  for  the  reason  that  gross  and  flagrant  in- 
equalities exist  at  large  in  the  Hpportionment  of  members  of  the  assembly  nnd 
•t-nate  set  forth  in  chapter  397,  Laws  1892.  and  that  the  same  particularly 
MfTect  the  county  of  Monroe,  to  ita  detriment. 

If  the  act  in  question  be  unconstitutional  for  any  of  the  reasons  alleged 
against  it,  this  court  poMesses  ample  power  to  adjudge  it  to  be  unconstitu- 
tional. Under  the  constitution  the  supreme  court  possesses  general  jurisdic- 
tion in  law  and  equity,  subject  only  to  such  appellate  jurisdiction  of  the  court 
4k  appeals  as  is  prescribed  by  law.  If  the  legislature  has  transcended  its  con- 
Btitutional  powers.  It  Is  our  duty  to  say  so  by  our  judgment,  and  we  cannot 
avoid  that  duty,  in  this  instance,  any  more  than  in  any  other  instance.  The 
eonstitution  is  tiie  act  of  the  whole  people  of  the  state,  and  is  the  law  of  the 
land,  and  it  is  not  in  the  power  of  the  legislature  to  violate  any  of  its  piovi- 
aions.  It  was  deliberately  enacted  as  the  guide  to  legislators  as  well  as  to 
courts;  and,  though  there  may  be  no  legal  remedy  against  the  legislature  or 
ita  members  for  a  violation  of  its  provisions,  as  there  are  against  judges  if 
Chey  turn  their  backs  upon  it,  yet  the  people  have  a  remedy  clear  and  distinct, 
and  that  is  the  requirement  laid  upon  their  courts  to  annul  such  unconstitu- 
tional laws,  because  they  are  abhorrent  to  the  sense  of  justice  and  right,  as 
«xpres8ed  by  the  people  themselves  in  their  organic  law.  That  which  the 
l^islature  cannot  do  by  the  terms  of  the  constitution,  or  by  necessary  im- 
plication therefrom,  it  cannot  do  at  all.  If  the  contention  made  against  this 
almost  elementary  proposition  should  be  maintained,  there  would  be  no  room 
for  courts  in  the  laud,  but  the  contention  is  without  reason  to  support  it. 
In  the  language  of  Daniel  Webster:  "Sucli  a  strange  construction  would  ren- 
tier oonstttutlonHl  provisions  of  the  highest  importance  completely  InoperaliTO 
and  void.  It  would  tend  directly  to  establish  the  union  of  all  powers  in  the 
l^islature.  Tliere  would  be  no  general  permanent  law  for  courts  to  admin- 
ister or  men  to  live  under.  The  administration  of  justice  would  be  an  empty 
form  and  idle  ceremony.  Judges  would  sit  to  execute  legislative  judgment 
and  decrees ;  not  to  declare  or  to  administer  the  justice  of  the  country." 

The  constitution  provides  that  the  senate  shall  consist  of  32  uiembers,  and 
that  the  senators  shall  be  chosen  for  two  yenrs;  that  the  iissemhiy  shall  con- 
flist  of  128  members,  who  shall  be  annually  elected.  Artlde  3,  §  2.  The 
•enate  is  divided  into  32  districts,  called  "senate  districts, "  eacli  of  which  may 
choose  one  senator.  Id.  ^  3.  By  section  4  of  this  article,  the  enumeration 
of  the  inhabitants  of  the  state  is  commanded  to  be  taken  under  the  direction 
of  the* legislature,  in  the  year  1B55,  and  at  the  end  of  every  10  years  there- 
after; and  tlie  districts  to  he  "so  altered  by  the  legislature,  at  the  Srst  session 
atWT  the  return  of  Ihe  eniinicratiuh,  that  each  senate  district  shall  contain,  as 
nearly  as  may  be,  an  equal  number  of  inhabiiants.  excluding  aliens,  and  per- 
aons  of  color  not  taxed,  and  shall  remain  unaltered  until  the  return  of  another 
enumeration,  and  shall  at  all  times  consist  of  contiguous  territory,  and  no 
«uunty  shall  be  divided  in  the  formation  of  senate  districts,  exceptsucli  county 
shall  be  equitably  entitled  to  two  or  more  senators."  By  section  5  the  mem- 
bers of  assembly  "shall  be  upportiuned  among  tlie  several  counties  of  tlie 
-slate,  hj  the  legislature,  as  nearly  as  may  be  »CL-ording  to  the  number  of  their 
nspective  inh^itants,  excluding  aliens,  and  aliall  be  chosen  by  single  dis- 
tricts." If  any  counties  are  entitled  to  two  or  more  senators  or  members  of 
assembly,  It  is  made  the  duty  of  the  board  of  supervisors  "to  assemble  at  such 
times  as  the  legislature  shall  prescribe,  and  divide  their  respective  counties 
into  assembly  dutrlcta,  each  of  which  districts  shall  consist  of  convenient  and 
-contiguous  territory  eq  nal  to  the  number  of  members  of  assembly  to  which  such 
eonntiea  shall  be  entitled."  "No  tuwn  shall  be  divided  In  the  formation  of 
assembly  districts.   Every  county  hwetofore  ntablished  and  s^rately  .or- 

Snized,  exc^t  the  county  of  Hamilton,  shall  always  be  entitled  to  oae  mem- 
r  of  laeeinbly,"  vaept  that  the  counties  of  Hamilton  and  Fulton  an  deemed 
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to  be  one  eovnty  for  snch  purpose,  and  entitled  to  biit  one  member  of  u- 
lemUy. 

The  enumemtioD  directed  by  the  conBtitutfon  to  be  made  In  the  year  1885> 
wu  not  made  in  that  jear,  nor  until  this  act  in  question  vas  paaaed  in  1892, 
seren  years  afterwards.  The  learned  Justice  at  special  term  did  not  consider 
that  the  Orat  two  questions,  namely,  that  the  enumeration  was  not  taken  in 
the  tenth  year  after  1855,  -nor  that  the  apportionment  was  made  at  the  next 
session  after  the  return  of  the  enumeration,  were  open  as  original  questiooar 
but.  on  the  contrary,  lie  was  of  the  opinion  that  they  liad  been  practically 
decided  against  the  respondent  In  the  cases  of  Sumtey  v.  People,  19  N.  7. 
45,  and  State  v.  Cunntnghomt  (Wis.)  51  N.  W.  B^.  724;  but  it  appears  to- 
me, from  an  examination  of  these  authorities,  tliat  the  point  relating  to  the 
power  of  our  extraordinary  or  special  session  of  the  iegislature.  called  by  the 
governor,  had  not  been  directly  up  In  either  of  them;  so  that  the  question 
has  not  been  closed  against  the  respondent  by  past  adjudications  of  thecourts. 
The  direction  of  the  constitution,  tliat  the  enumeration  shall  be  made  at  the 
end  of  every  10  years  after  the  year  1855.  is,  I  thinb,  a  continuing  duty,  rest* 
ing  upon  each  Buccessive  legishUure,  until  sucl)  enumeration  is  actually  made. 
As  the  legislature  of  1886,  owing  to  the  veto  of  the  governor,  failed  to  have 
such  enumeration  made  under  its  direction,  it  was  the  duty  of  the  succeed- 
ing legislature  to  cause  it  to  bn  done,  and  su  on,  until  it  was  actually  done. 
This  provision  of  the  constitution  is  not  a  mere  privilege  granted  to  the  leg- 
islature, nor  a  bare  power  which  Its  members  may  exercise  or  not  at  the  time 
designated,  and.  If  not  timely  exercised,  it  is  gone  forever.  It  is  rather  a 
duty  resting  upon  them  as  the  chosen  Instruments  under  tiie  constitution  for 
making  suitable  provision  for  a  readjustment  of  the  representHtion  of  the 
{leople  in  its  legislative  body.  But  the  constitution  has  directed  that  the  ap- 
portionment act  shall  be  passed  "at  the  first  session  after  the  return  of  every 
enumeration."  This  Is,  indeed,  an  additional  requirement  beyond  those  pre- 
scribed for  ordinary  legislatdon,  under  article  3,  §  1,  of  the  constitution,  con- 
ferring general  legislative  power  upon  the  senate  and  assembly.  Under  it, 
the  two  houses  of  tlie  legislature  have  not  the  right  to  make  the  apportion- 
ment of  senators  and  assemblymen  at  the  same  session  at  which  the  return 
of  the  enumeration  was  made.  Though  the  legislature  has  not,  in  its  own 
hands,  the  power  under  the  cuiistlLution  to  do  this  act,  it  by  no  means  follow» 
that,  if  an  extraordinary  session  is  appointed  by  tlie  governor,  such  ap[<or- 
Uonment  may  not  be  then  made,  although  it  is  done  in  the  same  year  of  tlieir 
previous  session. 

The  constitution  (article  4,  g  4)  declares  that  "the  governor  shall  be  com- 
mander in  chief  of  the  military  and  naval  forces  of  the  state.  He  shall  have 
power  to  convene  tlie  legislature  (or  the  senate  only)  on  extraordinary  occa- 
sions. At  extraordinary  sessions,  no  subject  shall  be  acted  upon  except  such 
as  the  governor  may  recommend  for  consideration."  Under  this  provision, 
if  he  were  of  the  opinion  that  the  exigencies  of  legislation  required  him  to  do- 
so,  the  governor  had  the  power,  and  it  was  his  duty,  to  call  the  legislature  to* 
gether  to  consider  the  question  of  apportionment.  A  session  so  called  is  as 
much  a  constitutional  session  as  the  stated  session.  For  one  reason  and  an- 
other, the  enumeration  had  been  delayed  fur  seven  years.  At  last  it  was 
taken,  and  If  the  apportionment,  during  the  decade  for  wtiieb  the  enutnera- 
tion  was  directed  by  the  constitution  to  be  taken,  was  to  be  of  any  efficient^ 
or  value,  it  would  seem  that  the  exigency  had  arisen  requiring  the  governor 
to  call  tlie  legislature  in  extraordinary  session,  in  order  that  a  year  might  bo 
saved  out  of  the  three  years  remaining  of  the  constitutional  decade.  It  waa 
a  session  that  the  legislature  could  not  themselves  have  appointed  by  ad- 
journment or  otherwise.  The  argument  made  in  behalf  of  the  reapondetit.  It 
seems  to  me,  confounds  the  expression  "at  the  firstsession  after  ttte  return  of 
oTery  enumention"  with  the  political  year  and  legislative  term.  Happily^ 
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the  constitiitton  has  not  left  us  In  doubt  as  to  Ibe  meaning  of  the  Icigislative 
year,  for  section  6  of  article  10  declares:  "The  puiitical  yeiu:  and  legislative  ' 
term  shall  begin  on  the  first  day  of  .Tannary.  and  the  legislature  shall,  every 
year,  assemble  on  the  first  Tuesday  of  Janaary,  unless  a  different  day  shall 
be  appointed  by  law."  That  there  may  be  more  than  one  session  of  the  leg- 
islature daring  the  legislative  year,  and  that  an  extraordinary  session  may  bis 
the  next  session  after  the  return  of  the  enumeration  of  the  legislature,  if  the 
governor  interposes  his  discretionary  power  so  to  reconvene  that  body,  though 
in  the  same  year,  is,  I  venture  to  think,  well  shown  by  the  constitution  itself, 
taken  as  a  wliole.  For  these  reasons,  the  first  two  grounds  fordeclaring  the 
apportionment  act  unconBtltutional  cannot  he  upheld. 

But  it  is  contended,  and  it  whs  so  decided  by  the  special  term,  ttiat  the  sen- 
ate apportionment  is  unconstitutional,  because,  in  estimating  the  number  of 
its  inhabitants  In  the  new  senate  districts,  persons  of  color  not  taxed  were 
included.  As  has  already  been  stated,  by  the  constitution  ihe  senate  districta 
shall  be  so  divided  as  to  contain,  "as  near  as  may  be.  an  equal  number  of  In- 
habitants, excluding  aliens,  and  persons  of  color  not  taxed,"  etc.  It  Is  true 
that  each  and  every  provision  of  the  constitution,  whether  wise  or  not,  must 
be  given  force  and  eltect,  but,  in  determining  Uie  scope  and  meaning  of  th& 
constitution,  all  of  its  parts  must  be  regarded.  Wheu  this  provision  of  the 
constitution  was  adopted  in  the  year  1846,  persons  of  color  not  havi  ng  a  prop- 
erty qualification  were  not  only  excluded  from  the  enumemtion  in  both  sen- 
ate and  assembly  districts,  but  were  also  excluded  from  Ihe  right  to  vote  at 
general  elections.  In  the  amendment  made  to  the  constitution  in  the  year 
1875.  this  provision,  so  far  as  it  related  to  the  assembly  districts,  whs  struck 
ont;  but,  probably  by  an  oversight  of  the  members  of  the  constitutional  con- 
T«ntlon,  it  was  permitted  to  remain  as  applicable  to  the  apportionment  of 
senate  districts.  It  was  argued  by  the  counsf  1  for  the  r^tor  that  the  four- 
teenth and  fifteenth  amendments  to  the  federal  constitution  have  abrogated 
this  provision  of  the  state  constitution,  and  rendered  it  nugatory.  The  four- 
teentli  amendment,  referred  to,  declares  that  no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  Immunities  of  any  citizen  of 
the  United  States.  Tne  fifteenth  amendment  merely  declares  that  the  right 
the  citluns  of  the  United  States  to  rote  shall  not  be  denied  or  abridged  by 
the  United  States,  or  by  any  state,  on  account  of  race,  color,  or  previous  con- 
dition <tf  servitude.  So  long  as  oar  state  constitution  does  not  deprive  per- 
sons of  cqIw*  who  are  citizens,  of  the  privilege  of  voting,  it  does  not  contra- 
Tone  flitbw  of  these  amendments  to  the  federal  constitution.  The  power  still 
xemains  in  It  to  make  any  provision,  even  an  arbitrary  one,  for  the  apporllon- 
mentof  senators  and  representatives  in  it^  state  l^slature.  Tet  Uils  provision 
of  ttie  constitution  luu  been  wisely  Ignored  by  the  legislature  and  by  the 
common  consent  of  the  whole  people  of  the  state.  The  amendments  to  the 
federal  constitation  were  adopted,  respectively.  In  the  years  1868  and  187.0. 
Prior  to  the  enameration  now  In  question,  there  has  been  bat  one  enumera- 
tton  t^an  since  that  time,  namely,  that  of  1875,  and  in  thiU  Instance,  too,  as 
wdl  as  in  thts^penons  of  color,  not  taxed,  were  not  excluded  from  the 
enameration.  whether  this  was  done  under  the  mistaken  notion  that  the 
fednal  constitution  iuid  abrogated  these  state  provlslcms  It  is  not  necessary 
to  paose  to  ioqaire. ,  Yet,  while  persuaded  that  this  part  of  the  constitution 
remains  unaltered  In  words,  I  am  not  pr^ired  to  say  that  a  failure  to  ob- 
swre  It  can  be  aueeeasfully  alleged  as  a  reason  for  declaring  the  apportion- 
ment unconstitutional.  The  first  reason  for  not  so  regarding  it  as  an  obsta- 
cle in  tiie  way  of  the  apportionment  act  la  that  the  question  la  forced  into 
Uiis  eontroTersj  ooUatwalty,  and  not  directly.  I  do  not  see  that  the  act  of 
the  legislature,  it  it  were  Just  and  fair  under  the  actual  enumeration  as  r^ 
turned  to  it,  can  be  adjudgsd  to  be  unconstitutional,  because  ttim  was  a 
*^***'in*  d^bet  in  the  mode  in  which  the  enumeration  had  been  made  and 
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returned.  Wliat  proceedings  might  bave  been  instituted  against  it,  either 
"before  or  after  lbs  return  to  the  legislature,  by  persons  who  imagined  them- 
selves nggrleved.  it  is  not  the  province  of  the  court  now  to  say ;  Imt  that  an 
-act  of  the  legislature  otherwise  valid,  and  of  such  vast  importance  aa  an  act 
of  apportionment,  shall  be  declared  to  be  unconstttuLionHl  because  of  some 
■dt-fect  in  proceedings  antedating  such  legislation,  over  wliich,  as  a  legisla- 
ture* it  had  no  control,  as  it  had  not  in  this  particular,  is  a  proposition  so  at 
variance  with  my  conception  of  the  constitutional  power  of  the  court,  and  of 
-their  duty  as  to  time  and  cause  for  exercising  that  power,  that  I  cannot  con- 
sent to  it.  In  order  to  reach  this  end,  the  court  is  aslced  without  proof  to 
take  judicial  notice  that  there  exists  in  this  state  a  targe  number  of  such  per- 
sons. But,  even  if  It  were  competent  to  do  so,  the  assuraptiun  would  not 
affect  the  validity  of  this  act,  unless  it  went  a  step  further,  and  assumed, 
also,  that  the  distribution  of  such  persons  was  so  unequal  among  the  couu- 
ties  as  to  affect  rights  of  localities  to  representation  in  the  senate.  This  the 
-court  cannot-do.  We  may,  perhaps,  take  judicial  notice  of  the  existence  and 
general  characttr  of  the  flora  and  fauna  of  the  earth,  but  not  of  their  par- 
ticular and  comparative  distribution.  We  may  take  judicial  tiotioe  that  ruses 
bloom  in  summer,  but  hardly  that  more  of  them  bloom  in  a  plaintiff's  garden 
than  in  a  defendant's  garden. 

The  fourth  grounu,  namely,  that  the  act  is  unconstitutional  because  of  the 
gross  inequality  in  the  apportionment  of  senators  and  assemblymen,  is  not 
-so  readily  and  satisfactorily  disposed  of.  It  is  doubtful  whether,  under  the 
■Code,  the  ret-ord  before  us  presents  sufficient  Information  for  us  to  act  upon. 
There  has  been  returned  to  us  the  enumeration  of  the  representative  inhab- 
itants, the  apportionment  of  the  senators  and  assemblymen  among  such  in- 
habitants, and  nothing  else.  The  proposition  is  broadly  presented  to  us, 
therefore,  that,  in  the  exercise  of  the  greatest  powers  possessed  by  a  court, 
we  should,  on  examination  of  those  tables,  declare  that  the  legislature  has 
committed  a  gross  outrage  upon  the  people.  As  was  stated  at  the  outspt.  the 
«ase  comes  up,  not  upon  pleadings  and  findings,  but  upon  an  order  refusing 
to  direct  a  peremptory  writ  of  mandamits  to  issue  to  the  board  of  supervis- 
ors, compelling  it  to  reconvene.  But.  by  section  2070  of  the  Code  of  Civil 
Frocetiure,  such  writ  can  be  issued  in  the  first  instance,  and  without  the  in- 
tervention of  an  alternative  writ,  with  a  right  of  demurring  or  answering, 
only  when  the  applicant's  right  to  the  mandamus  depends  solely  upon 
questions  of  law,  and  not  upon  questions  of  fact.  Certain  inequalities  are 
stated  in  the  hriefs,  and  actually  appear  by  comparison  of  the  number  of  in- 
habitants of  several  senate  and  assembly  districts.  Whether  these  inequali- 
ties could  have  been  all  remedied  and  cured  by  the  legislature  does  not  ap- 
pear, particularly  in  regard  to  the  apportionment  of  the  senators.  The  pro- 
vision of  the  constitution  that  no  county  shall  be  divided  in  the  formation  of  a 
senate  district,  unless  such  county  is  entitled  to  two  or  more  senators,  ren- 
■dered  inequality  of  distribution  inevitable,  as  well  as  the  other  provision 
that  assembly  districts  should  nut  be  divided  in  the  formation  of  senate  dis- 
tricts. I  am  in  some  doubt  whether  the  learneil  justice  at  special  term 
would  have  reached  the  conclusion  that  the  inequalities  of  the  senate  districts 
were  such  as  to  warrant  the  interposition  of  the  court.  He  says:  "There 
-can  be  no  doubt  that  the  apportionment  of  the  several  senate  districts  is  so 
manifestly  and  flagrantly  unequal  as  to  amount  to  a  clear  violation  of  the 
■constitutional  requirement,  as  Is  also  the  unduuhted  disparity  between  the 
number  or  inhabitants  of  the  county,  aa  distinguished  from  city,  districts." 

But  I  am  unable,  from  a  comparison  of  the  tables  iMfore  me,  and  without 
proof  of  some  facts  other  than  those  contained  in  this  record,  to  say  that  the 
legislature  did  not  act.  in  making  such  distribution  of  the  senators  among  the 
representative  inhabitants,  within  the  scope  of  the  constitution.  The  learned 
Justice  further  says,  in  his  opiniou:  "It  is  dear*  too,  that  the  constitutioa 
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was  grossly  disregarded  hy  giving  to  Albany  county  one  more  membor  of  as- 
sembly tlian  is  allotted  to  Monroe,  with  over  twenty-four  thousand  more  in- 
habitants, as  well  as  allowing  to  Dutchess  county,  with  75.078  people,  two- 
membeos,  and  to  St.  Liiwrence.  with  80,679.  only  one.  These  an  violations 
which  are  deariy  utterly  unnecessary,  and  because  of  tfaeni  the  act  Is  void. 
The  provisions  of  au  act  of  this  kind  are  so  largely  dependent  U[>on  each  other 
that,  if  part  of  them  viulate  the  cuustitntlon,  the  whole  act  must  be  declared 
void.**  The  total  population  of  the  state,  according  to  the  Inst  enumeration, 
for  the  purposes  of  represent^on  in  the  legislature,  is  5,790,865.  There  be- 
ing 1^  assembly  districts.  If  every  county  had  h  popolatlon  sufficient  tu  equal 
the  quotient  produced  by  dividing  the  number  of  Inhabitants  by  the  number 
of  assembly  districts,  the  distribution  of  assemblymen  would  be  a  compara- 
tively easy  matter;  but  the  provision  of  the  constitution  that  each  county 
shall  have  at  least  one  mt-mher  of  assf  mbly,  however  small  Its  population, 
renders  resort  to  an  equitable,  rather  than  to  a  mathematical,  division  neces- 
sary. The  following  method  of  calculation,  whether  it  or  some  other  was  in 
tact  pursued  by  the  legislature  or  not,  seems  to  be  fair  and  equitable,  and  Is- 
one  of  the  methods  the  pn^rtety  of  which  is  not  questioned  by  counsel :  There 
are  SO  connties  having  a  popiilatlon  less  than  the  nnmt>er  which  would  be 
produced  by  aacli  division  uf  the  population  by  assembly  disiricts,  but  the 
counties  of  Hamilton  and  Fulton  are  reckoned  as  one  for  the  purposes  of  rep* 
resentatlon  in  the  assembly.  There  are  therefore  29  districts  which  would 
be  set  apart  as  having  the  right  to  1  assemblymnn,  though  their  populntiou 
be  less  than  that  of  the  average.  There  remain  99  assemblymen  to  be  divided. 
among  u  population  of  4,831,162,  which  would  give  a  member  of  assembly  foi- 
everr  48,799  representative  iiersons.  By  the  act  of  the  legislature,  every 
county  of  the  state  was  properly  divided  upon  this  basis,  and  the  assemlily- 
men  mathematically  apportioned  among  them ;  but  from  the  nature  of  ttie  case, 
after  dividing  the  population  of  the  counties  by  this  ilivlaor,  there  resulted 
certain  remaiuOers  of  representative  persons,  so  that  there  were,  of  the  128- 
members  of  assembly,  11  undistributed  by  such  a  division.  These  properly 
should  have  been  apportioned  among  the  counties  having  the  highest  remain- 
ders. These  counties  are  as  follows,  named  in  the  order  of  their  surplus  rep- 
resentative population:  Orange,  44,472;  Onondaga,  44,460;  Kings.  S9.40U; 
Ulster,  36.593;  Monroe,  34,8:^3;  Steuben.  32,6ul;  St.  Lawrence,  31,880; 
'Westchester.  31,226;  Queens,  26.376:  Dutchess,  26,276;  Chautouqua,  25.085. 
The  legislature  did  proceed  to  add  a  member  of  assembly  to  each  of  the  above 
first  four  counties  containing  the  highest  numberof  remainders,  but  It  seemed 
to  falter  at  such  just  arithmetic  when  it  came  to  the  county  of  Monroe,  and 
gave  no  additional  member  to  that  county,  butdid  instead  award  one  to  Uteit' 
ben,  the  next  highest  on  the  list.  It  refused  to  give  an  additional  one  to  St. 
Lawrence  county,  but  gave  It  to  the  succeeding  county,  Westchester.  It  con- 
ferred another  upon  Queens,  and  another  upon  Dutchess,  but  failed  to  g  ve 
one  to  Chautauqua.  In  place  of  Monroe,  St.  Lawrence,  and  Chautauqua,  it 
gave  an  additional  member  to  Albany  county,  which  had  a  remaiiuler  of  10.- 
351;  another  to  New  York  county,  which  had  a  remainder  of  8,813;  and  tiie 
other  to  Rensselaer,  with  a  remainder  of  24,081, — none  of  the  last-named 
3  counties  being  among  the  tirst  11  counties  having  the  greatest  remainUers. 

Though  I  do  not  hesitate  to  say  that  the  legislature  should  have  pursued 
its  original  mathematical  calculations '  and  countinghouse  method  clear 
through,  and  awarded  the  11  additional  members  to  the  11  counties  having 
the  highest  remainders,  yet  It  does  not  follow  that  the  court  should  overturn 
the  entire  apportionment  act  for  these  three  discrepancies  and  errors.  The 
question  Is  not,  I  apprehend,  wliat  we,  in  our  deliberation,  may  think  should 
bHTC  been  done  by  the  legislature  In  this  regard.  The  question  is  whetlier 
or  not,  in  arriving  at  the  results,  the  legislature  has  adopted  any  unconstitu- 
tlonid  methods.   8o  far  aa  is  ascertainable  from  these  papers,  It  has  observed  • 
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the  oommaDd  of  the  oonsUtntioii  that.  In  carving  oat  senate  districts,  no 
county  shall  be  divided  unless  such  county  is  entitled  to  two  or  more  sena- 
tors, and  that  the  territory  of  each  of  such  districts  shall  be  eontigooDs;  and 
also  Uie  other  injunction,  that  the  assembly  districts  shall  not  be  divided  in 
miAing  ap  senatorial  districts.  No  coanty  having  a  full  quota  is  deprived 
of  the  additional  member.  In  many  cases,  snch,  for  Instance,  as  appeals 
from  awards  of  commissioners  in  condemnation  proceedings,  the  courts  re- 
fuse to  vacate  the  reports  made  by  the  commissioners,  alt^ugh  they  do  not 
meet  completely  the  judgment  of  tlie  court,  unless  it  Is  made  to  appear  that 
the  commissioners,  in  arriving  at  their  resntts,  have  adopted  an  erroneous 
method  of  cnlculation.  So,  in  this  case,  we  see  that  the  provisions  of  the 
constitution  were  all  observed,  and  the  apportionment  made  within  its  lines, 
until  the  remainders  for  assembly  districts  came  to  be  apportioned ;  and  then, 
for  some  cause,  unexplained  in  these  papers,  but  which  we  are  bound  to  hs- 
snme,  in  the  absence  of  proof,  was  not  a  bad  or  corrupt  cause,  the  l^isla- 
tnre  placed  three  assemblymen  where  they  should  not  have  Iwen  placed,  and 
took  away  three  assemblymen  from  where  they  should  have  been  placed,  if 
the  highest  remainders  were  to  be  followed.  While  this  action  cannot  be 
approved  by  the  court,  nor  by  honest  and  reflective  JegislBtoxs  who  must  have 
for  the  moment  weakly  yielded  their  judgment  to  the  stress  of  urgent  legis- 
lation, 1  am  not  prepared  to  say  that  it  affords  sutficieiit  ground  for  wholly 
setting  aside  the  statute.  In  the  cases  of  Qiddingt  v.  ^toefter.  (Sap.  Gt. 
Mich..  Qled  July  23,  1892.)  52  K.  W.  Hep.  944.  and  Board  of  Sup'ts  v. 
Blacker,  Id.  951.  the  legislature  had  palpably  violated  tlie  constitution  of  the 
state  in  claiming  the  right,  against  a  provision  similar  to  ours,  to  dismem- 
ber a  county.  The  apportionment  act  of  New  York  state  has  no  such  con- 
stitutional taint  It  is  doubtless  a  piece  of  legislation,  following  the  prece- 
dent of  1879,  well  up  to  the  line  of  party  aggrandizement  beyond  which  the 
(-onstitutlon  says  it  shall  not  go.  But,  so  long  as  the  legislature  pauses  at 
such  line,  it  Is  beyond  the  power  of  the  court  to  interpose.  I  think  the  mo- 
tion for  a  mandamus  slkonld  have  prevailed,  and  that,  consequently,  the  or- 
der appealed  from  should  be  reversed. 


Earmam  Co.  0.  Bbichbnbaoh  et  <U. 
(Supreme  Cotm.  Special  Term,  Xmiroe  Cmrnty.  May,  1889.) 
I.  iHJiJKCTioy— 0BB  or  Tradb  Bbcbbtb  bt  Empix>tbs, 

Injunction  will  He  to  restrain  former  conHdential  employes,  and  other*  engaged 
with  them,  from  divulging  or  usiag  trade  secrets  or  inveotioas,  whicti  were  im- 
parted to  or  invented  by  snob  employes  in  the  oonrae  of  their  employment,  whero 
they  had  agreed  to  aasign  to  their  employer  all  ttte  improvements  whioh  they 
might  make  in  the  line  of  his  business  while  they  were  in  his  employ, 
fl,  Propbbtt — Nbw  ApnjaA.Tioif  of  Kkow^  Principles. 

Where  chemists  nnite  agencies,  the  particular  properties  of  each  of  which,  apart, 
are  well  understood,  but  tbe  combination  results  in  producing  something  not  pre- 
viously known,  which  has  a  new  or  superior  use,  it  u  ao  invention  to  which,  as  a 
trade  secret,  a  proprietary  right  may  attach. 

Action  by  the  Eastman  Company  against  Henry  M.  Beichenbach  and 
others.   Judgment  for  plaintiff. 

The  plaintiff  brings  this  action  to  restrain  the  defendants  from  using,  or  in 
any  manner  disclosing  or  imparting'toany  one,  any  secret  or  informtition  aa 
to  any  processes  or  formulae  used  by  ihe  plaintiff  in  its  business  of  roannfao- 
turing  photographic  supplies,  and  especially  In  its  business  of  makfngemulsion 
and  tilni.  which  had  been  imparted  to  or  acquired  or  discovered  by  them  while 
In  the  employ  of  the  plaintiff  or  its  predecessor  in  business.  The  plaintiff  is. 
and  since  the  5th  day  of  December,  1889.  has  been,  a  corporation  duly  organ- 
ized, and,  as  such,  was  and  is  engaijed  in  the  business  of  manufacturing;  and 
selling  Kodak  cameras,  pboU^raphic  Alms  and  papers,  dry  plates,  and  other 
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DMterM  and  apparatua  used  In  the  art  ot  [rtiotography,  It  baring  succeeded 
the  EaBtman  Dry  Plate  Company  in  the  condoet  of  this  business.  The  de- 
fendants were  in  the  employ  of  the  plaintifT,  holding  responsiUeand  lucrative 
positions.  They  were  men  of  education,  skill,  and  experience  in  tbeir  respec- 
tive d^NUtments,  and  their  services  were  of  great  value  to  the  plaintiff,  in 
whose  interests,  it  Is  claimed,  they,  or  two  of  them,  Beichenbacb  and  Fassa- 
vaut,  bad  made  certain  discoveries  and  inventions,  which  were  of  great  value, 
and  which  were  unknown  to  tlie  world  at  large.  While  tlius  employed  by 
the  plaintiff,  the  defendants  organized  a  new  company,  with  a  large  capital, 
for  the  purpose  of  engaging  in  the  same  business  as  that  carried  on  by  the 
plaintiff,  and  issued  a  prospectus  of  their  enterprise.  In  which  the  announce- 
ment was  made  that  the  "Corona  Camera  Company"  had  been  incorporated 
for  the  manufacture  and  sale  of  "photographic  novelties  and  specialties," 
which  announcement  was  followed  by  a  list  of  some  of  the  leading  "special- 
ties and  novelties"  which  it  was  proposed  to  mannfacture  and  sell.  Among 
the  articles  thus  enumerated  were  a  "Corona  film"  and  a  "bromide  paper," 
the  latter  of  which.  It  was  stated  in  the  prospectus,  tite  projectors  of  the  new 
company  were  peculiarly  prepared  to  place  upon  the  market  by  reason  of 
"having  manufactured  and  sold  it  for  a  manufacturer  that  has  at  present  the 
market  monopoly."  Upon  entering  the  service  of  the  plaintiff,  or  its  pred&- 
cesaor,  the  defendants  Jielchenbaoh  and  Fassavant  executed  a  written  con- 
tract, by  the  terms  of  which  it  was  stipulated  that  they,  and  each  of  them, 
should  assign  and  transfer  to  the  company  all  inventions,  discoveries,  or  im- 
provements in  photography  which  they  respectively  might  make,  discover,  or 
invent  while  in  its  employ.  Tfaerels  also  evidencetending  to  show  that  outside 
of  these  contracts  It  was  stipulated  on  the  part  of  these  defendants  that  they 
should  regard  their  relation  to  the  company  as  strictly  confidential,  and  that 
they  should  not  disclose  or  make  improper  use  of  any  secrets  of  the  business. 
Thedefendant  Mil  burn  occupied  the  position  of  travelingsalesman  for  the  plain- 
tiff, and,  while  in  one  sense  his  relation  to  the  company  was  c<HiBdential  in  its 
chiuHcter,  he  had  not  the  same  opportunities  asthe  others  toaoquire  informa- 
tion  respecting  its  secret  operations,— that  is,  he  was  not  engaged  In  experi- 
mental or  formulative  investigations.  The  plaintiff,  upon  learning  of  the  in- 
tentions of  the  defendants  respecting  the  formation  of  a  new  company,  and 
upon  having  the  contents  of  their  pro^ctus  brought  to  Its  notloe,  discharged 
them  from  its  employ,  and  then  resorted  to  a  court  of  equl^  f«  the  relief 
which  it  seek  to  obtain  through  the  medium  of  this  action. 

SubbeU  cfi  MoQtttre,  for  plalntlfl.  WmUtm  A.  atM«riana  and  Theo- 
dore Baoon,  for  defendants. 

ADAHS.  J.  This  case  is  invested  with  qneatloos  so  Interesting,  and  with 
consequences  so  imp(uiant  to  all  the  parties  interested,  as  to  folly  justify  the 
large  expenditure  of  time  and  labor  which  has  characterized  the  trial  and 
submission  of  the  same;  and,  as  introductory  to  any  discussion  of  the  facts 
or  law,  the  court  desires  ta  acknowledge  its  obligations  to  counsel  for  tlie 
very  elaborate  and  careful  briefs  which  have  been  submitted,  and  which  in 
their  arrangement  of  facts  and  reference  to  precedents  have  been  helpful  be- 
yond measure.  It  would  seem  that  an  orderly  and  intelligent  disposition  of 
the  caa«  can  best  be  accomplished  by  a  review  of  the  several  questions  of  fact 
involvrd,  in  subetanUally  the  same  connection  as  tliey  are  presented  by  the 
pleadings;  and  therefore  the  one  which  demands  consideration  iit  the  outset 
relateA  to  the  matter  of  valuable  secrets  of  trade,  wfaiob  the  plaintiff  claims 
to  be  the  owner  of.  Did  the  plaintiff  possess  such  secrets,  processes,  and  ap- 
pliances, and  were  the  same  discovered  or  indented  by  the  deffndants,  or 
either  <tf  them,  or  imparted  to  them,  while  occupying  confldential  relations 
with  tine  -plaintiff?  That  this  inoposition  must  be  met  with  an  affirmative 
aoawer  is  practically  admitted  by  the  defendanta,  for  the  very  spedflc  alle- 


DigitizGd  by  Google 


112  unr  TORE  bufpleuent,  vol.  20.  [Sap.Ct. 

gatlons  upon  this  branch  of  the  case  which  are  (»ntaiued  In  the  plalntffl*B 
complaint  are  put  in  imue  but  partially,  '.t  at  all,  bj  the  aotnewhat  evasive 
deniiil  tliab  "all  of  the  Inventions  made  by  the  defendants,  or  either  of  them, 
belong  to  or  are  the  exclusive  property  of  the  plaintift. "  Hut,  aside  from  this 
concession,  the  very  nature  of  the  business  in  which  the  plaintiff  is  engaged 
suggests  processes.  H]>pliances.  substances,  and  metliods  which  must,  of  ne- 
cessity, depend  for  their  successful  use  and  uperattun  upon  the  entorceinent  of 
the  utmost  secrecy;  and  the  fact  tliat  this  plaintiff  lias  established  and  is  now 
conducting  this  extensive  and  remunerative  business  Is  of  itself  evidence  so 
strong  as  almost  to  require  the  court  to  take  judicial  notice  thiit  discoveries 
and  inventions  unknown  to  the  public  at  large  constitute  the  foundation 
upon  which  that  business  resls.  It  would  be  useless  to  indulge  in  further 
expenditure  of  time  upon  a  proposition  so  self-evident,  and  it  must  be  as* 
sumed,  therefore,  that  the  plHlntiff  is,  and  was  at  the  time  defendants  were 
in  its  employ,  the  owner  of  inventions,  discoveries,  and  secrets,  which  were 
its  own  special  property,  aAd  tu  which  great  value  attached.  That  these  in- 
ventions or  discoveries  were  (some  of  them,  at  least)  made  by  two  of  the  de- 
fendants is,  as  has  Just  been  shown,  also  a  conceded  fact,  and  that  these  same 
defendants  possessed  knowleiige  as  to  all  of  them,  which  was  regarded  as  con- 
fidential in  its  nature,  is  abundantly  established  by  the  evidence  in  the  case. 
As  illustrative  of  this  proposition  maybe  cited  those  portions  of  the  testimony 
which  show  thK  care  and  pains  which  were  taken  by  the  defendants  to  con- 
ceal from  a  curious  public,  and  even  from  the  knowledge  of  their  coemployes, 
theseverulprocessesemployed  to  obtain  certain  results.  Again,  men  employed 
in  one  department  were  not  allowed  to  go  into  another  department.  In- 
gredients employed  in  compounding  certain  mixtures  were  guanlcd  by  lock  and 
key,  and  tlie  various  formulm  were  only  given  to  those  whose  business  It 
was  to  use  them.  It  would  be  absurd  to  claim  that  defendants  could  have 
been  conscious  of  the  precautions  thus  taken  to  hedge  in  the  plaintiff's  busi- 
ness affairs  without  understanding  very  clearly  the  meaning  of  it  all,  and  no 
conclusion,  consistent  with  sound  reason,  cai^  be  indulged  in.  other  than 
that  which  is  contended  for  by  the  plaintiff,  viz.,  that  it  was  the  possessor  of 
certain  valuable  trade  secrets,  which  were  con Bdentially  known  by  or  dis- 
closed to  the  defendants  iieichenbach  and  F:issavant. 

But,  however  satisfactorily  this  fact  Is  maile  to  appear,  another,  and  an 
equally  Important  one.  la.  In  my  judgment,  made  quite  as  apparent,  and  that 
l8  tbiit  one  or  both  the  parties  just  named,  while  in  plaintiff's  service,  made 
certain  valuable  discoveries,  which,  under  the  terms  of  their  employment,  and 
by  tlie  strict  letter  of  their  contract,  plaintiff  was  entitled  to  tlie  heneiit  of. 
As  has  already  been  suggested,  both  Keichenbach  and  Passavant  were  cbem- 
ista  of  skill  and  experience.  The  aervices  of  the  former  were  sutflciently  vhI- 
uable  to  command  a  aalary  of  $5,000  per  annum,  in  addition  to  which  he  had 
been  presented  by  the  company  with  a  quantity  of  ita  stock,  upon  the  sale  of 
whicli  he  had  realized  nearly  $20,000.  Pasaavant  was  receiving  a  salary  of 
92,500,  and  both  were  intrusteJ  with  duties  and^responslbilities  of  the  most 
delicate  and  confidential  character.  Among  these  duties  was  that  of  constant 
experimenting,  with  a  view  to  improving  the  products  of  the  eatiiblishment, 
and  these  experiments  were  continually  developing  new  results,  which  the 
company  was  entitled  to  the  sole  enjoyment  of.  This  much  of  the  plaintiff's 
claim  is,  as  I  understand  tt,  conceded,  but  defendants  now  insist  that  these 
results  were  not  in  the  nature  of  discoveries,  because  all  the  agencira  em- 
ployed to  produce  them,  and  even  the  particular  properties  of  these  agencies, 
or  some  of  them,  were  already  known  to  the  scientitic  mind;  and  it  is  argued 
that  nothing  can  be  invented  which  already  exists,  nor  can  anything  be  said 
to  be  discovered  the  exiatence  of  which  is  already  known.  This  argument  ia 
true,  to  a  certain  extent,  but  it  has  its  limitations.  To  illustrate:  It  cannot 
be  tiul/  stated  that  Alexander  Bell  invented  or  discovered  eldctricityt  bat  it 
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may  be  asserted,  wftboat  fear  of  contradlctloii,  that  be  did  invent  the  telephone, 
although  It  was  known  long  before  his  A»y  that  by  means  of  a  conUnuona 
cnrreiit  of  eleetricity  both  vibrHtlon  and  sound  could  be  transmitted  over 
considarable  distances.  Again,  the  existence  of  aluminium,  and  its  valne  in 
the  indostrial  arts,  have  long  been  known,  but  Its  use  has  to  a  very  great  ex- 
tou  been  prevented  by  the  expense  involved  in  its  production;  and  it  Is 
witfalu  a  very  recent  period  that  obemists  have  been  able  to  devise  methods 
by  which  it  can  be  extracted  from  clay  so  cheaply  as  to  admit  of  its  extensive 
nse.  However  well  known  the  substance  may  have  been,  or  tbe  chemicHls 
by  the  nae  of  which  such  a  result  has  been  accomplislied.  ft  cannot  be  denied 
that  this  was  a  new  and  valuable  discovery.  So  la  regard  to  some  of  the 
inventions  or  discoveries  claimed  as  property  by  the  plaintiff.  They  were  I 
obtained  by  compounding  certain  well-known  ingredients,  i>osses8ing  well-  | 
defined  properties,  but  in  such  a  manner  as  to  produce  new  results,  and  these  I 
reaulta  were  found  to  be  useful  in  the  manufacture  of  photographic  instru-f 
menta  and  supplies  to  such  an  extent  as  to  give  the  plaintift  great  advantage 
over  its  competitors.  Perhaps  the  composition  which  will  best  illustrate  the 
idea  sought  to  t>B  conveyed  is  that  which  is  referred  to  in  tbe  evidence  as  the 
"doctor."  The  principal  ingredient  of  this  composition  is  an  article  known 
the  world  over  as  "saponin,"  and  it  Is  likewise  a  well-known  scientific  fact 
that  saponin  is  useful  for  the  removal  of  grease.  In  a  certain  foreign  period- 
ical known  as  "The  British  Journal  of  Photography,"  under  date  of  Feb- 
ruary IS,  1885,  appeared  an  article  suggesting  that  this  substance  might  be 
Qsed  with  good  effect  tn  photography.  The  plaintiff.  In  its  attempt  to  manu- 
facture a  superior  article  of  bromide  paper  and  photographic  plHtes,  bad  ex- 
perienced considerable  difficulty  from  spots  appearing  upon  the  surface  of  the 
paper  and  plates,  which  were  thought  by  some  to  be  occasioned  by  grease, 
while  othm  entertained  different  theories  respecting  them.  After  reading 
tiie  artii'le  above  mentioned,  which  only  referred  in  a  general  sort  of  way  to 
the  nse  of  saponin  in  photography,  without  specifying  that  It  might  have  the 
effect  of  freeing  gelatine  emulsion  from  fat  or  grease,  Beichenbacli  conceived 
the  idea  of  empluying  it  for  that  purpose,  and,  after  numerous  experiments, 
in  which  this  substance  was  compounded  with  others  in  different  proportions, 
the  desired  result  was  obtained,  the  spots  disappeared  from  the  plates  and 
paper,  the  plaintiff  had  a  remedy  for  these  defects  which  no  rival  manufac- 
turer possessed,  and  the  "doctor"  came  into  uxisledce.  So  important  was 
this  result  regarded  that  it  was  kept  under  lock  and  key,  and,  lest  It  sliould 
be  discovered  by  other  manufacturers,  the  different  ingredients  composing  it 
were  purcliased  in  the  name  of  a  third  party.  Under  these  circumstances, 
can  it  be  claimed  that  the  "doctor"  is  neither  a  discovery,  an  inveution,  nor 
a  valuable  secret?  And  what  is  here  said  respecting  this  particular  sul>- 
stance  applies  with  equal  force  to  some  of  the  other  articles  claimed  by  plain- 
tiff to  be  invested  with  a  proprietary  character.  The  machine  used  for  wash- 
ing emulsion,  although  termed  by  Beichenbach  an  ordinary  "washing  mach- 
ine, "  turns  out  to  be  something  more  than  that;  in  other  words,  it  is  an  "or- 
dinary  washing  machine"  so  altered  and  remodeled  as  to  serve  a  new  and 
jdt<^etber  different  purpose  from  that  for  which  it  was  originally  designed, 
and,  when  used  in  connection  with  a  new  method  of  placing  the  emu^ion, 
which  was  also  the  result  of  experiments  made  by  Beichenbach,  it  caused  a 
great  saving  of  time  and  labor.  So,  too.  the  formula  known  as  the  "  Peerless" 
appears  from  the  evidence  to  be  a  modiOcatlun  or  combination  of  other  for- 
mulce,  which,  while  doubtless  composed  of  similar  ingredients,  Is  so  com- 
poanded  as  to  produce  better  results  and  to  give  greater  satisfaction.  And 
•o  I  might  continue  through  tbe  entire  list  of  articles  named  by  plaintiff,  and 
show  that  in  some  particular,  even  though  a  slight  and  apparently  unimpor- 
tant one,  each  of  them  bad  its  peculiar  characteristics  and  variations,  these 
characteristics  and  variations  resulting  from  experiments  made  by  some  of 
V.20JI.T.8.X1O.3— 8 
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I^aintifl's  officers  or  agent*.  But  enongh  baa  been  said  to  indicate  my  vtewa 
reapeoting  this  branch  of  the  case,  and  lam  unable  to  see  why  they  do  not 
ooincide  with  the  established  rules  of  all  civilized  countries  respecting  Inven- 
tions and  the  rights  of  inrentors,  tlie  fundamental  idea  of  which  is  to  recog- 
nize as  an  invention  the  actoal  creative  act  of  the  inventor,  although  tie  nuty 
have  called  to  his  assistance  the  ideas  and  creations  of  other  partiea*  provided 
such  ideas  and  creationa  are  so  used  as  to  achieve  new  results. 

The  remaining  questions  of  fact  relate  to  the  intentions  of  the  defendants, 
and  their  probable  effect  upon  the  plaintiff's  busineas.  That  defendants, 
while  in  its  employ*  did  organiie  a  new  company,  which  was  designed  to  en- 
gage in  t^e  same  general  business  as  that  carried  on  by  the  plaintiff,  is  a  £sct 
so  clearly  established  by  the  proof  as  to  admit  of  no  controversy.  Indeed,  it 
is  virtually  admitted  in  the  answer.  It  is  contended,  however, -ttiat,altbough 
it  is  their  design  to  engage  in  tliis  busineas,  they  do  not  intend  to  make  use 
of  any  Inventions,  discoveries,  or  secrets  in  which  the  plaintiff  lias  any  pro- 
prietary Interest.  The  real  signlQcance  of  this  contention  can  be  better  nndet^ 
stood,  perhaps,  when  it  is  borne  in  mind  that  the  main  effort  of  the  defend- 
ants from  the  very  outset  has  been  to  show  that  the  plaintiff  has  no  such 
inventions,  discoveries,  or  secrets.  It  would  therefore  seem  to  follow,  as  a 
logical  sequence,  that  if,  as  a  matter  of  fact,  plaintiff  did  possess  valuable 
secr^  and  inventions,  which  were  either  disclosed  or  discovered  while  de- 
fendants were  in  its  employ,  they  were  to  be  made  use  of  by  this  rival  organ- 
isation ;  and  this,  I  think,  is  the  fair  construction  to  be  placed  upon  the  acts, 
language,  and  condnct  of  the  defendants.  Their  operations  were  carried  on 
with  the  utmost  aecrocy.  and  their  interviews  with  Millington  and  Brownell, 
as  detailed  by  the  las&>named  parties,  were  almost  iudicrous  in  this  particular. 
Their  "prospectus"  is  so  constructed  as  to  relieve  defendants  Beicbenbach  ami 
Fassavant  from  any  liability  under  their  contracts,  and  to  make  Milburn  the 
responsible  party;  but  the  statements  therein  contained  famish,  nevertheless, 
indubitable  proof  that  the  new  company  is  intending  toavail  itself  of  certjun 
trade  secrets,  which,  as  has  been  shown,  are  the  property  of  plaintiff.  To 
particularize,  the  "Corona  film"  referred  to  is  said  to  be  "acut-sheet  sensitive 
phot<^raphic  01m,  made  byanew  process;"  and  concerning  the  "bromide pa- 
per," it  is  represented  that  the  new  company  is  peculiaiiy  strong  by  reason 
of  the  fact  that  "we"  have  "manufactured  and  sold  it  for  a  manufacturer 
that  has  at  present  thetearliet  monopoly."  Now,  inasmuob  as  Baichenbacb 
and  Fassavant  were  in  plaintiff's  employ  when  this  prosped;us  was  issued.  It 
necessarily  f<dlows  that  the  "new  process"  for  manufacturing  film  and  bro- 
mide paper  was  either  one  that  was  then  in  use  by  plaintiff,  or  else  it  was 
one  which  had  been  discovered  by  thera.  or  one  of  them,  while  in  plaintiffs 
employ,  and  in  either  case  it  was  the  propwty  of  the  plaintiff.  The  probabil- 
ity is  thnt  the  "new  process"  is  the  same  as  that  concerning  which  so  moeh 
evidence  has  hem  given,  and  whioh  the  defendanta  now  insist  is  in  no  sense 
new.  To  briefly  summarize,  then,  the  established  facts  of  this  case,  it  ap- 
pejirs  that  the  plaintiff  is  the  owner  of  valuable  trade  secrets,  wliich  were 
eitlier  discovered  by  one  or  more  of  the  defendants,  or  necessarilydiscloaed  to 
them,  while  occupying  a  confidential  relation  towards  the  plaintiff;  that,  as 
to  sucb  trade  secrets  as  wtnre  discovered  by  either  lieicbenbach  or  Fassavant, 
they  have  undertaken  and  agreed  to  give  plaintiff  the  exclusive  property  in 
and  control  over  the  same;  and  that,  in  violation  of  this  agreement,  they  are 
now  proposing  to  make  use  of  them,  or  some  of  them,  in  such  anoanner  as  to 
materially  inj  ure  the  plaintiff's  business.  Witti  these  facts  established,  theap- 
piicatioD  (rf  the  legal  priuoiples  which  must  govwn  the  disposition  of  the  case 
does  not  appear  to  be  a  v«y  formidable  undertaking.  It  m^  be  safely  aa- 
sumed  at  the  outset.  I  think,  that  whatever  remedy  plaintiff  may  have  does 
not  reside  in  a  court  of  law.  The  very  nature  of  the  ease,  the  pecuHsr  char- 
acter of  the  injury  liable  to  be  inflicted,  and  the  incalculable  damages  which 
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may  ponlUj  result,  all  show  most  ooneltuiTafy  tlnifl  Iqgal  nlteC  Is  totally  tn- 
adcqttate  for  plaintiff's  protection*  and  that  its  oolf  reatnt  most  bs  to  a  court 
of  equity.  Tbe  learned  coanad  lor  defendants  taaa  oontendod,  witk  all  tb« 
ndn^tneas  and  skill  at  his  eommand, — whleh  is  but  Motba  way  oiBayiag  that 
soeh  eententicn  bia  been  put  forth  with  all  possible  adroitness  and  skiU,-«- 
that  this  case  is  not  one  ot  which  a  court  of  eqaity  can  take  jurisdiction;  and 
ssTenl  antiurlUos,  of  botii  Xnglish  and  American  oourte,  sre  cited  In  support 
of  this  claim.  I  am  eoDstralned,  however,  to  hoM  that  the  wdght  of  authw- 
itjr  la  opposed  to  his  view  of  the  law.  Xhe  quaetion  presented  u  an  Intwest- 
iog  oae,  and  would  Justify  a  somewhat  anidytical  review  td  the  eases  whleh 
bear  npoo  rither  aapectof  it.  did  time  permit;  but  fw the  pnrpoeesof  thisad- 
Jndication  It  will  bencccesary  to  advert  to  sueh  only  as  aredeemadcondnsiTa 
i^n  tills  cowt.  In  Moriaon  r.  MoaU  9  Hare,  241.  which  is  an  BngUsh  cass^ 
it  was  ImU  that  an  injuneUon  would  Inue  to  restrain  the  use  of  a  seeiet  in 
tba  oompoundiag  of  a  medleiBe^  not  being  the  subject  of  a  patent,  and  to  re- 
strain ttie  sale  of  aaeb  medidas  1^  a  party  who  acquired  knowledge  ol  the 
secret  in  vloUitian  of  the  eontiaiA  of  the  party  whom  It  was  oommuiiioated. 
and  in  Imach  of  trust  aud  oonfidence.  An  appeal  was  taken  from  the  deoi* 
sion  of  the  viee  chancellor,  and  in  1852  the  ease  was  afflrnaed  by  ttie  court  of 
chancery,  and  it  was  there  held  that  **Ume  la  no  doubt  whatever  that  wliere 
a  party  who  has  a  secret  in  trade  employs  persons  under  contract,  either  ex- 
preaa  or  imidied,  or  uodw  doty,  express  <a  imiriled,  those  pwsons  cannot  gain 
knowledge  of  that  secret,  and  then  set  It  up  against  their  emplojera." 
MorUon  v.  Moatt  21  Iaw  J.  Gh.  248.  In  1868  the  supreme  oourt  of 
Massachusetts  recognised  and  followed  the  authority  of  JfoHson  v.  Moat, 
and  in  tbe  opinion. of  Obat,  J.,  the  hiw  is  thus  stated:  If  a  party  "invents 
or  discovers  and  keeps  secret  a  process  of  manufacture,  whether  a  proper  sub- 
ject fk>r  a  patent  or  not,  he  has  not  Indeed  an  exolusive  right  to  it.  as  against 
the  public,  or  against  those  who  In  good  faith  acquire  knowledge  of  It,  hut  he 
has  property  in  it  which  a  eourt  of  chancery  will  protect  against  one  who,  in 
violaUoB  of  contract  and  breach  of  oonfldence.  nndertakes  to  apply  it  to  hie 
own  use,  or  to  disclose  it  to  third  persona.  The  jurisdiction  in  equity  to  In- 
terfere  by  Injunction  to  prevent  such  a  breach  of  trust,  when  the  injury  would 
be  irreparable  and  the  remedy  at  law  inadequate,  is  well  establistHMl  by  au- 
tiior^."  Peabody  V,  Not:foik,^  Mass.  452.  Tbe  language  above  quoted 
was  cited  with  approval  in  Salomtm  v.  Hertz,  40  N.  J.  £q.  400,  2  Atl.  Bep. 
379,  and  it  la  almost  identical  with  that  employed  by  elementary  writers  of 
recognized  atanding  in  discussing  the  same  question.  Judge  Story  says: 
"  Courta  of  equity  will  restrain  a  party  from  nuking  a  disclosure  of  secrets 
eoramonleated  to  him  in  the  course  of  a  confidential  employment,  and  it  mat^ 
ten  not  in  such  eases  whether  the  secrets  are  secrets  of  trade  or  secrets  of  title, 
or  any  other  secrets  of  tbe  part^  important  to  its  interests.  2  Story.  £q.  Jar. 
^52.  See,  also.  1  High,  Inj.  p.  15,  (2d  £d.)  Tbe  same  doctrine  has  obtained  in 
this  state  for  at  least  half  a  century,  and  has  been  enunciated  by  a  line  of  decis- 
ions which,  with  a  single  exception,  is  unbroken.  JarvU  v.  Peck,  10  Paige. 
118;  Hammer  v.  Some*.  26  How.  Pr.  174;  Ciomptfa  v.  Stoddart,  SO  Hun, 
aOO;  Tabor  v.  Hoffman,  118  N.  T.  30.  23  N.  E.  Rep.  12.  The  Champlin 
Cate  was  decided  by  the  general  term  of  this  department.  Shiis.  P.  J.,  wrttr 
ing  the  opinion,  in  the  course  of  which  he  takes  occasion  to  say  that  "a  seeret 
of  trade  is  fully  recognized  in  equity  as  property,  the  disclosure  of  which  will 
t>e  restrained  by  injunction."  By  a  careful  reading  of  the  various  decisions 
upon  this  subject,  it  will  be  seen  that  some  are  made  to  depend  upon  a  breach 
of  an  express  contract  between  the  parties,  while  others  proceed  upon  tbe 
theory  that,  where  a  confidential  relation  exists  l>etween  two  or  more  parties 
engaged  in  a  business  venture,  tbe  law  raises  an  implied  contract  between 
them  that  the  employe  will  not  divulge  any  trade  secrets  Imparted  to  liim 
or  discovered  by  him  in  the  course  of  his  employment*  and  that  a  discloenre  of 
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such  Becrets,  thus  acqaired»  is  a  breach  of  trust  and  a  violution  of  good  monilSr 
to  prevent  which  a  court  of  equity  should  inlervene.  It  ma.v  also  be  olh 
served*  in  this  connection,  that  the  word  "property*"  as  applied  to  trade  se- 
crets and  inTentions,  has  its  timitatixms;  for  it  is  andoubtedlj  true  ttiat 
when  an  article  manufactured  by  some  secret  process,  which  is  not  the  sub- 
ject of  a  pntent,  is  thrown  upon  the  market,  the  whole  world  Is  at  liberty  to 
discover,  if  it  can  by  any  fair  means,  what  that  process  is,  and,  when  discov- 
ery is  thus  made,  to  employ  it  in  the  man  afacture  of  simihtr  articles.  In  such 
a  case,  the  inventor's  or  manufacturer's  property  in  his  process  is  gone,  but 
the  authorities  all  hold  that,  while  knowledge  obtained  in  this  manner  is  per- 
fectly legitimate,  that  which  is  obtained  by  means  of  any  bre<tch  of  conQdence 
cannot  be  sanctioned;  and  this  distinction  Is  quite  forcibly  presented  in  a  re- 
cent decision  of  the  court  of  appeals,  to  which  the  attention  of  this  court  has 
been  directed  by  the  supplemental  brief  of  defendants*  counsel.  Judge  Lax- 
don,  in  his  opinion,  speaking  of  the  plaintiffs  claim,  says:  "Hia  case  la  un- 
like those  in  which  the  injunctive  process  of  the  court  is  sought  to  restmin 
the  disclosure  of  a  secret  or  the  publicatiob  of  a  letter  which  may  prove  inju- 
rious to  business  or  character."  Bristol  v.  Life  Assurance  Soo.,  132  M,  Y. 
26<t-267,  30  N.  E.  Rep.  506.  But,  without  multiplying  citations,  or  prolong- 
ing consideration  of  the  legal  aspect  of  this  case,  it  may  be  said,  by  way  of 
conclusion,  that  the  principle  contended  for  by  the  plaintiff  is  not  only  abun- 
dantly supported  by  authority,  but  is  likewise  founded  in  good  common  sense, 
and  is  peculiarly  applicable  to  the  case  in  hand.  Here  is  a  party  which,  by 
the  expenditure  of  vast  sums  of  money,  and  the  exei-cise  of  much  skill  and 
ingenuity,  has  built  up  a  targe  and  prosperous  business,  the  capital  of  whicli 
consists  largely  In  certain  inventions  and  discoveries  made  by  its  officers,  serv- 
ants, and  agents.  The  world  at  large  knows  notliing  of  these  inventiuns  and 
discoveries,  because  they  are  locked  within  the  brains  of  those  who  conceived 
them.  The  defendants,  who  have  been  largely  instrumental  in  perfecting 
them,  while  under  both  an  express  and  implied  contrHCt  to  give  the  plaintirr 
the  benefit  of  their  inventive  genius,  propose  now  to  disregard  their  legal  and 
moral  obligations  by  creating  a  new  establishment,  where  these  inventions 
and  discoveries  may  be  employed  to  plaintiffs  serious  injury.  This  is  not 
legitimate  competition,  which  it  Is  always  the  policy  of  the  law  to  foster  and 
encourage,  but  it  is  eontra  honoa  mores,  and  constitutes  a  breach  of  trust, 
which  a  court  of  law,  and  much  less  a  court  of  equity,  should  not  tolerate.  It 
follows,  therefore,  that  the  plaintiff  is  entitled  to  the  relief  sought  by  this  ac- 
tion, cerUiinlyas  against  the  defendants  Reicbenbacb  and  Fassavant;  and.  as- 
the  defendant  Mllburn  has  allowed  himself  to  engage  in  an  illegitimate  enter- 
prise, with  knowledge  of,  or  the  means  of  knowing,  what  its  operation  in- 
v<dve8,  I  can  see  no  good  reason  why  he  should  not  be  subjected  to  the  same 
restraining  process  as  his  codefendants.  Judgment  Is  accohltng^  directed 
against  all  three  defendants,  with  costs  of  the  action. 


KvuxsR  9,  Ohbistophsb  Jb  T.  S.  B.  Go. 

{Common  Pleas  of  New  Tork  City  and  Countu,  General  Term.  Jane  8^ 

1.  Opihiok  EvmnrcB— UATncBS  Ascbrtaihablb  fsoh  Insfbotion. 

A  physioiao  having  testified  in  an  action  for  personal  injuries  tbaX  one  of  plain- 
tiff's le^,  when  be  examined  It  11  months  tiefore  tho  trial,  was  an  Inch  shorter 
than  the  other,  he  should  not  be  permitted  to  testify  that  its  natural  tendency 
would  be  to  shorten  between  tiiat  time  and  the  trial,  as  its  oondltion  at  the  tnal 
oould  be  ascertained  from  a  re-examtnatdra. 

IL  llUUBT  TO  PUSIMOBB— EimaiTOB— Sn.XIt0B  AS  TO  CAOSS. 

In  an  action  for  Injuries  alleged  to  have  been  sustained  by  reason  of  the  wroBg*- 
fnl  acts  of  defendant's  servants  la  throwing  plaintlflF  from  Its  car.  It  may  beshown 
by  witnesses  who  attended  plaintiff  immediately  after  the  acfddent  that  he  did  not 
then  claim  that  the  driver  u  the  car  tbreiv  him  from  ik 
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Appeal  from  ttiH  term. 

Aetton  by  (%arlei  Kumner  agaliut  the  Ghristophar  ft  Tenth  Street  llaUr 
coed  Gompanj.  From  a  jadgoient  for  pl^ntlff,  and  an  order  deoTing  a  mo- 
tion for  a  new  trial,  defendanl  appeals.  Beveraed. 

MerriU  A  Sogm,  for  appellant.  Serbtrt  2*.  Xttoham,  tox  reepondent. 

BoQUTATEB,  J.  This  action  waa  brought  to  reeow  damagee  for  peraonal 
ii^uries  whleb  ^atntlff  claimed  were  inflicted  upon  him  through  tbo  wrong- 
fni  act  of  defendant*s  serTants,  whereby  he  was  thrown  from  the  rear  plat- 
form  of  a  ear,  and  anstalned  an  injury  to  one  of  his  legs.  The  only  questions 
arising  upon  this  appeal  are  as  to  the  admission  ot  evidence,  and  the  mart 
important  relates  to  the  admission  of  expert  testimony.  Dr.  Da  Floo  waa 
examined  as  a  witness  fOr  plaintiff,  and  had  teatlfled  that  he  had  exunlned 
him  physically  in  FebrnaiV,  1891. 11  months  before  the  trial,  and  at  that 
time  the  Injured  leg  was  one-inch  shorter  than  the  other,  and  that  he  had  not 
examined  him  after  that  time.  He  was  then  asked:  "QossMon.  Between  the 
time  of  your  flnit  examination  and  the  present  time  what  would  be  the  rea- 
sonable tendency  of  the  leg,  as  to  the  ii^ury,  asto  becoming  longer  or  shorter? 
J>tfmdanVa  Couruel.  Do  you  mean  to  conQne  the  question  to  the  two  po> 
riuds?  PUtintiff^s  Counsel.  I  mean  toconfineittothat.  D^endantt Coun- 
gel.  I  have  no  objection  to  the  doctor's  stating  facts;  1  tblnk  he  can  state 
the  fact  whether  It  waa  longer  or  shorter.  I  thinic  that  quesUon  calls  for  uti 
opinion,  and  not  a  fact,  and  it  is  conjectural,  uncertain,  and  too  remote." 
The  question  was  allowed,  to  which  the  defendaot  duly  excepted.  To  this 
qtii?siion  the  doctor  answered:  "The  experience  from  away  back  of  great  sur- 
getins  ifl  that  Injured  legs  shorten  more,  and  not  lengthen."  The  doctor  was 
then  asked:  "As  to  the  period.  SuppiAe  an  examination;  suppose  the  in- 
jury recelred  on  the  18th  of  August,  1889,  an  examinittion  had  in  February 
of  1891.  Between  the  time  of  that  examination  and  January  of  1892.  what 
would  be  the  reasonable  tendency?**  This  was  duly  objected  to  by  defend- 
aot'a  counsel,  the  objection  was  overruled,  and  exception  taken,  and  the 
doctor  answered:  "The  tendency  would  be  to  shorten;  as  I  said  before,  a 
limb  that  la  fractured,  especially  these  fractures,  shorten,  and  never 
lengthen."  Apparently,  the  only  purposeof  this  evidence  was  to  show  the  con- 
dition of  plaintiff's  leg  at  the  time  of  the  trial,  and  to  lead  the  jury  to  infer 
that  it  was  shorter  than  when  examined  11  months  before.  But  this  was  a 
fact  susceptible  of  observation,  and  capable.  If  true,  of  absolute  proof  by  a 
witness  having  knowledge  of  the  fact,  by  a  re-examination,  and  there  was  no 
reason  given  wliy  such  a  re-examination  should  not  have  been  had.  Under 
eucb  a  state  of  facte,  opinion  evidence,  which,  at  best,  is  of  inferior  quality, 
and  is  only  admitted  from  the  necessity  of  a  case,  was  not  justified.  As  a 
general  proposition,  it  may  be  stated  that  testimony  must  relate  to  facts  of 
which  the  witnesa  has  knowledge;  inferences  or  cunoluslons  from  the  facts 
must  be  drawn  by  the  jnry.  Expert  testimony  is  an  exception  to  this  rule. 
The  cases  where  it  is  allowed  are  limited  and  well  defined.  They  all  rest  on 
the  ground  of  necessity.  And  another  general  rule  is  that  tlie  best  and  highest 
evidence  must  always  be  given,  and  secondary  evidence  is  only  admissible 
aftt'r  there  has  been  a  necessary  failure  of  the  best.  In  Mayor,  etc.,  v.  PenU, 
24  Wend.  668,  Senator  Ybbplange.  at  pages  673,  675.  discusses  the  rule  and 
the  exceptions,  and  says:  "The  broad  rule,  to  which  the  ancient  law  scarcely 
knew  an  exception,  is  that  testimony  can  relate  merely  to  fitcta,  and  that  the 
inferences  from  them  are  to  be  m»de  by  the  jury.  In  ordinary  cases,  the 
isaaes  being  strictly  on  the  existence  of  facts  capable  of  being  proved  or  dis- 
proved by  direct  evidence,  opinion  as  well  as  hearsay  must  be  excluded.  But 
this  general  rule  has  been  broken  in  upon  by  the  admission  of  various  classes 
of  exceptions,  all  resting  on  the  commonground  of  necessity.  Such  necessity 
is  allowed  to  exist  when  the  facts  in  issue  are  not  themselves  accessible  by 
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evidence,  being  either  fatnre  probabilities  or  mere  cootingeneiefl,  or  else  ac- 
taal  faoti,  but  not  vltbin  poaitiTe  knowlodfe;  eli  of  tbeae  must  of  neoessity 
be  Judged  ot  00I7  fron  other  proved  facts  known  generallj  to  accompany  or 
to  indicate  those  in  question,  when  the  facts  to  be  asoertiiined  are  inferred 
from  Bome  mle  of  art  or  adence.  or  obserTed  law  of  nature  tbos  proved. 
*  *  *  There  it  Is  a  matter  of  necessity  to  call  in  the  experienced  or  in* 
struotad  opinion  of  such  witoessea.  *  «  •  Opinion  la  admitted  when  a 
jury  ia  incompetent  to  Infer,  witliout  the  aki  of  grrater  skill  than  tbeir  own, 
aa  to  the  probable  existence  of  the  facts  to  be  aacertaliied,  or  the  likelihood  of 
their  reoairing  from  the  facta  actually  proved  tiefore  them.  Indeed,  it  would 
be  more  logically  accurate  to  aay  that  mere  opinion,  even  of  men  professional 
or  expert,  ta  not  admissible  aa  aucb;  bat  that  facta  having  been  proved,  men 
skilled  in  such  mattiers  may  be  admitted  to  prove  tlie  existence  of  other  more 
general  facts  or  laws  of  nature,  or  the  course  of  business,  as  the  case  may  be, 
so  as  to  enable  the  jury  to  form  an  infermce  for  themselves."  As  a  rule, 
witnesses  must  state  facts,  and  not  draw  oonclusirais  or  give  opinions.  It  is 
the  duty  of  the  jnry  or  court  to  draw  conclusions  from  the  evidence,  and  form 
opinions  upon  the  facta  proved.  Tlie  cases  in  which  opinions  of  witnesses  are 
^lowable  constitute  exceptions  to  the  general  rule,  and  the  exceptions  are 
not  to  be  extended  or  enlarged  so  as  to  include  new  cases,  except  as  a  neces- 
sity to  prevent  a  failure  of  justice,  and  when  better  evidence  cannot  be  had. 
Tterpenning  v.  Insurance  Co.,  48  N.  T.  281.  In  Fergnson  v.  BubbelL  97 
N.  Y.  607,  Baili.,  J.,  reiterates  the  general  role  and  its  exceptions,  among 
which  an  effort  to  prove  by  means  of  opinion  evidence  a  present  fact  suscep- 
tible of  observation  and  demonstration  is  not  one,  and  says,  (at  page  514:) 
"The  rules  admitting  the  opiniotiB  of  experts  should  not  be  unnecessarily  ex- 
tended. Where  witnesses  testify  to  facts,  they  may  be  specifically  contra- 
dicted, and  If  they  testify  falsely  they  are  liable  to  punishment  for  perjury, 
but  they  may  give  false  opinions  without  the  fear  of  punishment.  It  is 
generally  safer  to  take  the  judgments  of  onakllied  joroia  than  the  opm- 
ions  of  hired  and  generally  biased  experts. "  And  in  the  same  case,  at  page 
513,  the  learned  judge  says:  "The  Jurors  may  have  less  skill  and  experience 
than  the  witnesses,  and  yet  have  enough  to  draw  their  own  conclusions,  and 
do  justice  between  the  parties.  Where  the  facts  can  be  placed  before  a  jury, 
and  they  are  of  such  a  nature  that  jurors  generally  are  just  as  competeut  to 
form  opinions  In  reference  to  them  and  draw  infer«no»  from  them  as  Kit- 
nessea,  then  there  is  no  occasion  to  resort  to  expert  or  opinion  evidence.  To 
require  the  exclusion  of  such  evidence,  it  Is  not  needed  that  the  jurors  should 
be  able  to  see  the  facts  as  they  appear  to  eye  witnesses,  or  be  as  capable  to 
draw  conclusions  from  them  aa  some  witnesses  might  be,  but  it  is  sutGcient 
that  the  facts  can  be  presented  in  such  a  manner  that  jurors  of  ordinary  in- 
telligence and  experience  In  the  affairs  of  life  can  appreciate  ttiem,  can  base 
intelligent  judgments  upon  them,  and  comprehend  them  sufficiently  for  the 
ordinary  administration  of  jnatiee."  As  before  shown,  the  exact  fact  in  re- 
gard to  whether  the  plaintiff's  leg  was  actually  shorter  11  montlis  after  tlte 
Urst  examination  could  have  easily  been  proved  by  an  examination  of  the 
limb,  and  there  was  no  excuse  or  room  for  substitufciog  therefor  the  expert 
opinion  of  the  witnesses. 

We  also  think  that  t^e  court  erred  in  preventing  the  defendant's  witnesses, 
who  attended  to  the  plaintiff  Immediately  after  the  accident,  from  testifying 
that  he  did  not  claim  that  the  driver  of  the  car  bad  ttarown  him  from  it.  His 
silence  in  regard  to  that  matter  at  the  time  of,  or  immediately  following,  the 
accident,  was  a  pregnant  fact  to  be  considered  by  the  jury.  For  these  ntr 
sons  we  think  the  judgment  should  be  ravenad,  and  a  new  trial  ordeoed,  with 
costs  to  the  appellant  to  abide  tlie  event. 

BffiOHorr,     ocmcnrs.  Pbtob,  J.,  concnn  In  resnlt. 
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Tn  re  Blautelt's  XsTAn 
In  re  Mansfikld  et  al. 
(Surrogate' B  Court,  Rockland  County.   Beoember,  1890.) 

1.  CbHSTRuenoit  or  Willb— Lire  E8Ti.tb— Powbb  or  BiXB. 

Testator  gave  to  his  vlfe,  durinff  widowhood,  the  use  of  all  bis  real  aod  penoaal 
•state,  auUiorizing  her  to  sell  and  aispose  of  aor  of  his  real  estate,  "as  to  her  shall 
■•am  just, "  and  to  give  deeds  therefor.  The  wtu  farther  prorided  that,  after  the 
death  of  tettator'a  wife,  his  property  should  be  equally  divided  between  Ua  dbU- 
dren.  Beld,  tbst  tbe  widow  was  eotitled  only  to  tbe  iDcome  of  teatator'a  mop- 
•r^,  and  tbat  the  prooeeda  of  realty  sold  by  her  under  the  power  In  the  will  did 
not  veet  absolutely  In  her,  under  Rot.  St.  <Sth  Ed.)  p.  244^  |  81,  provldtDK  that 
"when  an  absolute  power  of  disposition,  not  accompanied  by  any  truet,  ahall  be 
gtren  to  the  owner  <tf  a  oarticular  eaute  for  life  or  year*,  raoh  estate  ehaU  be 
(Aunged  into  a  ffee^ "  and  the  prooeeda  of  realty  so  sold  pasaea  to  the  ohUdren  on 
tbe  detonnlnation  of  the  widow**  estate.  .Afflrmed  by  IBN.  T.  Sapp.  68B. 

IL  Tmrnrs— iHTKBTinins— Fmwni.  LuatLrrr  aw  Tsovris. 

A  tnutee  is  pereonaUy  liabla  for  tnut  fnnda  Inveated  la  pfo—I  ■■OBrittec 

t,  ftAMB— OuilOIMft  IkTWTVB^ITS. 

Thongh  a  tmstee  may  invest  tnut  lands  in  second  mortgageii,  he  Is  bound  to  nse 
great  care  io  so  doing;  and  where  he  allows  a  first  mortgage  belonf^og  to  the 
•state  to  be  paid,  and  reinvests  the  proceeds  in  a  eeoond  mortnge  on  the  same 
property,  already  incumbered  to  nearly  its  fnll  nlne^  be  Is  gouty  of  •  breach  of 
tnul,  and  is  liable  for  any  loss  tbereoU'^ 
^  Baub— 'DsPRcciATioir  or  Propektt. 

A  trustee  is  not  liable  for  any  loss  arising  from  the  depreciation  ia  value  of  prop- 
arty  on  wbioh  be  bas  loaned  part  of  the  truat  fnnda,  when  anoh  depreolation  is 
oaosad  by  a  fttianeial  paolo. 

Frooeeding  for  the  Jadtcial  settlement  of  the  acconntB  of  Julia  Mansfield 
and  Gatbarlne  Blaurelt  as  execntrleas  of  the  will  of  Xaaao  F.  Blauvelt*  de- 
ceased. 

A*  <f  A,  F.  FdlJon,  for  executors.   Aaron  A.  Dernareet,  for  oontestanta. 

Wkiant,  8.  The  testator  by  his  will  bequeathed  and  devised  bis  estate  as 
follows,  after  pBTment  of  his  debts:  "I  give  unto  niy  wife.  Catharine,  during 
ber  widowhood,  tlie  use  of  all  my  real  and  persunal  estate,  authorizing  her 
to  sell  and  dispose  of  any  of  my  real  estate  as  to  her  shall  seem  just,  giving 
and  executing  all  deeds  and  writings  necessary  to  secure  tbe  purchasers  in 
all  right  of  owDwahip,  in  tbe  same  manner  as  I  could  liave  done  if  living. 
After  tbe  death  of  my  wife,  Catharine,  I  ordpr  that  my  property  be  equally 
divided  between  my  children,  Catharine  Elizabeth  and  Julia  Frances;  that  Is 
to  say.  I  give  to  my  executon.  in  trust  for  and  during  the  natural  life  of  my 
daughter  Gatbarioe  Elizabeth,  for  her  sole  use  anil  benefit,  tbe  income  and 
prodta  of  the  one  equal  one  twlC  of  all  my  real  and  personal  eatate,  and  after 
her  deaUi  I  order  tbe  said  half  of  my  estate  to  be  equally  divided  among  her 
beira  as  tbey  shall  attain  the  age  of  twenty-one  years  each,  if  any  shall  be 
minocB  at  ber  dcHtti.  I  also  give  to  my  executors,  in  trust  for  and  during 
the  natural  life  of  my  da^ighter  Julia  Frances,  for  ber  sole  benefit  and  nse, 
tbe  income  and  profits  of  tbe  other  one  half  of  all  my  real  and  personal  estate, 
and  after  ber  death  I  order  the  said  half  of  my  estate  to  be  equally  divided 
among  ber  heirs  as  they  shall  attain  tbe  age  of  twenty-one  years  each,  if  any 
abali  be  minors  at  the  time  of  her  death.  I  f  urtlier  direct  my  executors  to 
pay  the  said  income  and  profite  to  my  daughters  Catharine  Elizabeth  and 
Julia  Frances  in  half-yearly  payments,  tbe  said  Catharine  Elizabeth  and  Julia 
Frances  giving  their  receipts  for  Che  same.  If  either  of  my  children  Cath- 
arine Slizabeth  or  Julia  Frances  should  die  before  thelx  heirs  shall  have 
attained  tbe  age  fst  twenty-one  years.  I  order  that  said  li^ra  receive  their  pro- 
portion of  the  ine(Hne  to  which  their  mother  was  eotitled,  while  living,  in  half - 
jMirly  payments."  The  testator's  widow  and  bis  daughter  Julia  Frances 
are  the  acting  and  accounting  executrltMS.  The  widow,  under  tlie  power  of 
sale  ^ven  ber  in  tbe  will,  has  sold  and  conveyed  certain  of  the  real  estate  of 
tlw  tesUtor*  and  tbe  oontestanta  claim  tbat  the  execatricea  moat  acnonnt  tat 
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the  proceeds  of  such  sales  as  a  part  of  the  residuarj  estate  bequeathed  and 
devised  to  the  two  daughters  of  the  testator  aud  to  their  respective  heirs. 

The  widow  contends  that  by  virtue  of  1  Bev.  St.  p.  732.  (8th  Ed.  p.  2446.) 
g  81,  upon  the  execution  of  such  power  of  sale  she  became  the  absolute  owner 
of  the  proceeds.  That  section  provides  that,  "where  an  absolute  power  of 
dispositioD,  not  accompanied  by  any  trust,  shuU  be  given  to  the  owner  of  a 
particular  estate  for  life  or  years,  such  estate  shall  be  changed  into  a  fee. 
absolute  in  respect  to  the  rights  of  creditors  and  parchasera,  but  subject  to 
any  future  estates  limited  tliereon  in  case  the  power  shall  not  be  executed  or 
the  lands  shall  not  be  sold  for  the  satisfaction  of  debts."  I  do  not  understand 
the  power  of  sale  conferred  upon  the  widow  under  this  will  to  be  an  absolute 
one,  such  as  is  contemplated  by  this  statute.  Terry  t.  Wiggins,  47  N.  T. 
512-516.  "Every  power  of  disposition  shall  be  deemed  absolute  by  means  of 
which  the  grautee  is  enabled  in  his  lifetime  to  dispose  of  the  entire  fee  for  his 
own  benefit. "  1  Hev.  St.  p.  733.  (8th  £d.  p.  2447.)  ^  85.  The  wUI,  when  con- 
sidered in  all  its  parts,  does  not  indicate  that  the  power  was  conferred  to  dis- 
pose of  the  entire  fee  for  the  widow's  own  benefit.  It  must  rather  be  con- 
strued as  for  the  benefit  of  all,  to  realize  a  greater  Income,  to  facilitate  dis- 
tribution, to  save  partition.  Insurance  Co,  v.  Shipman,  108  N.  Y.  19,  15 
N.  E.  Rep.  68.  To  sell  or  dispose  of  the  real  estate  as  to  her  shall  "seem 
just"  must  mean  just  to  all  interest#t.in  such  estate.  It  is  very  clear  from 
the  whole  instrument  tiiat  tbe  testator  did  not  intend  to  confer  such  an  abso- 
lute power  of  sale  as  would  destroy  tbe  devises  over  of  his  estate.  The  pro- 
visions disposing  of  his  property  after  the  death  of  the  widow  are  speciQcally 
set  forth,  and  he  thereby  bequeaths  and  devises  "all  my  real  and  personal 
estate."  If  the  widow  is  given  by  virtue  of  the  power  an  absolute  title  to 
the  real  estate,  then  the  testator  had  no  real  estate  to  deTise  after  his  widow's 
death.  To  warrant  such  a  construction  of  this  devise  to  the  wMow  as  would 
nullify  express  subsequent  provisions  of  bis  will,  specific  terms  having  that 
effect  must  appear  In  the  Instrument.  The  testator  in  sxact  words  limited 
tbe  estate  of  bis  wife  to  the  use  of  all  his  real  and  personal  estate  during  her 
widowhood,  and  to  enlarge  this  into  a  fee  as  to  tbe  realty  it  must  appear  In 
clear  terms  where  such  enlargement  would  ham  the  eflert  uX.  nullifying  de- 
vises of  snob  realty  after  the  deiM:h  of  the  widow.  Of  coorse,  in  the  considn^ 
ation  of  the  qaestlon  of  the  effect  of  this  power  of  sale  conferred  npon  the 
widow,  the  dlstincUon  must  be  kept  in  mind  as  to  whether  tbe  quseUfm  la 
raised  by  a  purchaser  as  to  bis  title  acquired  by  virtue  of  a  sale  under  thia 
power,  as  here,  or  whether  It  Is  raised  by  one  claiming  under  the  wUi  an  es- 
tate or  interest  in  tbe  proceeds.  It  is  doubtful  wliether  the  testator  intended 
conferring  other  than  such  power  as  a  life  tenant  may  exercise.  Even  the 
words  "disposal  absolutely"  may  have  their  absolute  character  qnaKQed  by 
restraining  words  connected  with  and  limiting  tliem  to  mean  suoli  absolute 
disposal  as  a  tenant  Cor  life  may  make.  Smith  v.  Bdl,  6  FeL  68.  To  the 
same  effect,  Brant  v.  Coal  Co.,  98  U.  B.  826:  Bradly  v.  WesteotU  13  Yes.  445. 

But,  even  If  the  power  of  sale  intended  to  be  given  to  the  widow  was  to  sell 
the  realty  with  the  full  title  of  the  testator,  if  she  saw  proper  to  exercise  the 
same  to  enable  her  to  realize  a  larger  income  therefrom  for  herself,  yet  It  did 
not  confer  upon  her  an  absolute  title  to  the  proceeds  of  tbe  sale  so  aa  to  cut 
off  the  other  devisees  from  all  interest  therein.  A  sale  under  this  power 
would  not  have  the  effect  of  destroying  the  devise  to  tbe  tesUtor's  daughters 
and  their  respective  heirs,  as  the  testator  had  not  sueh  an  intention.  At 
most,  it  would  cut  off  their  interests  in  the  particular  real  property  sold.  In 
other  words,  the  purchaser  from  the  witlow  might  acquire  a  title  in  fee,  re- 
lieved from  the  claim  or  estate  of  such  devisees  in  the  re.ilty  conveyed,  but 
the  proceeds  would  yet  remain  as  real  estate  or  become  personalty,  and  to  be 
thereafter  still  held  by  her  subject  to  the  use  and  disposittcm  of  the  real  estate 
according  to  the  provisions  of  the  will.   Leonard  v.  Society,  35  Hun,  292-295. 

Where  a  testator  by  his  will  gave  all  bis  real  and  pusonal  estate  to  his  wlfo 
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"lur  her  life,  sbe  to  have  the  same  power  of  sale  and  control  over  said  prop- 
erty as  I  could  have  !n  mjown  proper  person,"  and  in  the  following  prorision 
of  bis  will  gave  to  bis  children  In  eqoal  shares  '*all  tlie  rest,  residue,  and  re- 
mainder of  my  real  or  personal  property  in  fee  absolutely  and  forever,  which 
Etiall  remain  after  the  life  estate,"  in  the  preceding  provision  of  his  will  given 
bis  wife,  it  was  held  by  Surrogate  Rollins  in  Pe7-nb<te?ier  v.  Fembacher,  4 
I>em.  Sur.  227,  17  Abb.  N.  G.  339,  that  the  grant  to  the  wife  of  the  same 
power  or  sale  and  control  of  said  property  as  the  testator  himself  possessed 
dlJ  not,  in  view  of  the  other  provisions  of  the  will,  enlarge  to  a  title  absolute 
the  interest  or  estate  expressly  given  to  the  wife  for  life,  and  the  limitation 
oYer  to  the  children  was  valid.  This  is  a  well-considered  case,  and  the  judg- 
ment of  the  learned  surrogate  is  predicated  upon  an  elaborate  review  of  the 
authorities.  I  consider  the  determination  of  the  court  well  founded  In  that 
atw,  and,  as  there  is  certainly  nothing  in  the  provisions  of  the  will  of  the 
testator  in  this  case  more  favorable  to  the  widow,  I  must  reach  a  like  con- 
clusion as  tliat  of  the  learned  surrogate  there.  Indeed,  in  that  case  all  the 
rvz\  and  personal  estate  was  given  to  the  widow  for  her  life.  lu  this  the 
"use"  for  life  w;is  bequeathed  and  devised.  The  case  of  Campbell  v.  Beau- 
viont,  91  X.  Y.  464.  is  not  in  conflict  with  the  construction  I  have  adopted. 
There  the  testator  left  to  his  widow  all  his  property,  to  be  enjoyed  by  her  for 
lier  sole  use  and  benefit.  There  were  no  limitations  upon  the  estate  given 
her. 

Furthermore,  **  no  expectant  estate  can  be  defeated  or  barred  by  any  aliena- 
tion or  other  act  of  the  owner  of  the  intermediate  or  precedent  estate," — 1 
Kev.St.p.  725,  (8tb  Ed.  p.  2434,)  §  32,— "unless  in  some  manner  or  by  act  or 
means  which  the  party  creating  such  estate  shall  in  the  creation  thereof  have 
provided  for  or  authorized,"— Id.  §  S3.  I  am  unable  to  perceive  bow  the 
power  of  sale  bestowed  upon  the  widow  in  this  instance  can  be  so  construed 
as  to  confer  upon  her  a  power  that  will  defeat  or  bar  the  estates  given  to 
the  daughters  nnd  their  respective  heirs.  There  is  nothing  in  the  terms  of 
the  will  to  so  indicate,  while  the  instrument  as  a  «hole  clearly  shows  a  con- 
trary intention.  Such  a  construction  would  wipe  out  express  and  thought- 
tullr  prepared  provisions  of  the  will,  and  it  should  not  be  adopted  unless 
the  provisions  are  clearly  antagonistic,  and  cannot  stand  together,  unless 
such  provisions  contravene  some  absolute  rule  of  law.  Campbell  v.  Beat^ 
mtmt,  gitpra.  When  provisions  are  irreconcilably  conflicting,  one  must  give 
way  to  the  other,  and  that  next  be  adopted  which  seems  to  accord  most 
nearly  with  the  testator's  primary  intention  or  object  in  executing  the  instru- 
ment; but  when,  by  limiting  the  character  of  the  first  estate,  the  second  may 
also  be  preserved,  it  is  dearly  the  dnty  of  the  conrt  to  do  so.  Wager  v.  Ifa- 
gtr,  96  N.  T.  164-174. 

Nor  is  there  anything  in  the  will  that  gives  the  widow  more  than  the 
"use"  of  the  estate  during  her  widowhood.  That  is  the  estate  given  her  by 
express  words,  and  there  is  no  provision  giving  her  more.  No  terms  or 
language  are  found  in  the  instrument  that  can,  except  by  the  most  radical 
disiortion,  be  construed  so  as  to  aatborlze  a  complete  or  partial  absorption 
<A  the  principal  estate.  The  instrument  as  a  whole  negatives  such  a  construc- 
tion, and,  without  the  interpolation  of  words  and  the  nuIliflcatioD  of  parts  of 
the  will,  no  such  oontention  can  prevail.  Surrogi^  Bolldis  so  held  In  the 
Com  of  Fernbaeher,  »upra,  and  there  the  word  "  use**  or  words  of  like  import 
did  not  appear,  as  in  this.  My  conclusion*  therefore,  is  that  the  widow  takes 
simply  a  life  interest,  which  entitles  her  to  the  use  or  income  during  that 
period,  with  power  of  sale  of  the  real  estate,  it  may  be  abaolutely.  and  of 
eh  inging  the  character  of  the  property.  That,  upon  her  death  or  the  deter- 
minaiion  of  her  widowhood,  the  estate,  real  and  perstmal,  of  the  testator, 
passes  to  the  daughters  and  their  respective  heirs,  as  provided  in  the  will, 
whetbw  said  property  shall  then  remain  in  Its  original  form  or  shall  have 
tMn  tibanged  to  aikoUier,  and  without  impairment  or  diminution,  unless  bf 
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uiiftToIdable  loM  or  injoxr,  «liiidi»  in  Uw  exardse  ot  Mr  jadgnwnt  ud  ocdl- 
naiy  oan  and  pradrace,  tlw  widow,  in  the  anjo/ment  of  bar  esUt^  oould  not 

preveat. 

The  cases  cited  to  sastaln  the  constnictioii  that  the  widow  might  exhaust 
or  appropriate  the  bodj  of  the  estate  Id  ber  use  of  the  same  are  instances 
where  words  were  used  bj  the  testator  indicating  that  he  contemplated  the 
exbaustioTi  of  or  appropriation  by  the  life  tenant  of  the  body  of  the  estate.  Such 
as  in  ThomoM  v.  Wo^ord,  49  Hun,  U5.  21  Abb.  K.  C.  231,  where  we  find 
used  the  words,  "should  there  be  any  left  to  be  divided  arauug  itie  children 
or  their  heirs;"  in Fiatui ffanv.FtasMff an,  8  Abb.  N.  G.  413,  "the  portion  left 
of  said  remainder;**  8imp$on  t.  French,  6  Dem.  t^ur.  108.  "to  do  with  said 
property  as  he  shall  think  beat;"  and  "left  by  her,"  In  Ra  Wiltiamaon,  I 
Oonnoly,  Sur.  139.  The  exeoutrices  must  therefore  account  for  all  of  the  prin- 
cipal estate  of  tlw  testtitor  that  has  oome  Into  their  custody  as  such,  and 
hold  the  same  la  aocordance  with  the  proTisions  of  the  will  as  above  con- 
strued. 

Applying  this  oonstruction  of  the  will  to  certain  acta  of  the  exeoutrices  ia 
the  administration  of  the  estate,  it  is  claimed  by  the  contestants  that  certain 
losses  of  the  principal  estate  bare  been  sustained  which  the  exeoutrices  can- 
not be  credited  for,  as  sought  in  the  accounts.  My  present  understanding  is 
that  the  contestants  only  insiat  upon  the  disallowance  of  five  of  these  cred- 
ited losses.  Two  notes  made  by  M.  Delos  Mansfield  for  $600  and  Sl»800,  re- 
spectively; a  bond  and  mortgage  on  lota  3  and  4  of  .the  Washington  avenue 
property,  made  by  said  Mansfield  to  the  widow  Catharine  Blauvelt,  to  secure 
92,000,  dated  February  19.  1874;  a  bond  and  mortgage  made  by  suid  Mnns- 
fleld  to  Mrs.  Blauvelt  on  lot  6  of  the  Washington  avenue  property  to  secure 
92,000,  dated  November,  1873;  and  a  bond  and  mortgage  from  said  MansQeld 
to  Mrs.  Blauvelt  on  the  Hillside  avenue  property  to  secure  $2,000,  given 
in  1874.  It  seems  to  be  conceded  from  the  evidence  that  the  moneys  invested 
upon  these  securities  were  part  of  the  principal  estate;  that  the  debtor  even- 
tually became  insolvent;  and  that  the  said  amounts  were  entirely  lost.  These 
were  trust  funds,  and  the  widow  and  executrices  were  buund  to  invest  the 
same  in  securitiea  regarded  in  law  as  proper  investments,  imd  to  "employ  such 
diligence  and  such  prudence  in  the  care  and  management  of  them  as,  in  gen- 
eral, prudent  men  of  discretion  and  Intelligence  in  such  matters  employ  in  their 
own  like  affairs."  Sing  v.  Talbot,  40  N.  Y.  76-85.  "This  necessarily  ex- 
cludes all  speculation,  all  investments  for  an  uncertain  and  doubtful  rise 
in  the  mai^et,  and,  of  course,  everyUiing  that  does  not  take  into  view  the 
nature  and  object  of  the  trust,  and  the  consequences  of  a  mistake  In  the  elec- 
tion  of  the  Investment  to  be  made."  Id.  "The  preservation  of  the  fond,  and 
the  procurement  of  a  jnst  income  therefrom,  are  primary  objects  of  the  crea- 
tion <^  the  troat  Itself,  and  are  to  be  primarily  regarded."  Id. 

Within  those  rules  which  have  been  recognized  repeatedly  by  the  conrla  as- 
equitable  and  jnat,  the  investmwtB  on  the  notes  were  improper.  **£xo^t 
under  spedal  dieumatanoeB,  an  executor  has  no  right  to  risk,  upon  mere  per^ 
sonal  security,  funds  that  bia  testator  has  intrusted  to  his  management,  and 
■n  investment  upon  such  security  consUtutes  a  breach  of  trust  for  which  the 
executor  is  penonally  cdiargeable. "  Inra  Cant,  5  Dem.  Sur.  269,  and  cases- 
cited  ;  In  n  Kitateu'  Estate,  (Burr. )  6  K.  7.  Supp.  668.  No  circumstances  ap- 
pear in  the  ease  making  it  an  excq>tioa  to  thia  rule.  Bad  the  credits  for  th» 
Igsaea  on  the  notes  mnat  be  refused. 

As  to  the  mwtgageat  I  see  no  escape  for  the  execatrlces  for  the  losses  in 
two  oi  such  investments.  These  exeoutrices  are  peo^e  of  honesty  and  integ- 
rity, and  there  is  evidence  of  good  faith  in  Uia  fact  that,  at  the  time  of  mak- 
ing ttie  Investments*  Ihey  beloved  that  the  funds  were  the  absolute  property 
lA  the  executrix  Mrs.  Blauvelt,  as  widow ;  but  upon  the  proof  I  am  forced 
to  the  oonduaion  that  the  two  losses  have  resulted  from  imprudent  selection 
ct  seouciUes  ot  mismanagsnnnt.   "Good  faith  and  honest  intentions  wiU 
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not  pffotoot  men  In  ttn  performanee  of  a  trort  when  Ibey  depart  from  pryden- 
Ual  rales  which  the  experience  of  others  in  stmilar  teansaoH«s  has  amwved 
as  the  Mlysafe  ffnidee."  Bogartv^  Van  TtHsor*  4  Bid  v.  <7h.  719.  The 
mcMtgage  on  the  Hillside  avenoe  property  was  originally  4^500.  and  a  first 
lien.  This  was  paid  in  part,  and  canceled,  to  pecinll  Mr.  Maiufield*  the  mort- 
gagor, to  obtain  a  loan  of  •4,000,  to  be  secured  bj  a  mortgage  upon  the  same 
lands,  after  which  the  ^000  mortgage  In  question  was  taken  by  the  ex- 
eoDtriees  aa  a  second  lien.  This  may  have  been  a  great  favOT  for  Mr  Hansfleld,  * 
bat  it  was  the  surrender  of  a  perfectly  good  security  for  one  that  was  even 
than  xeaehlog  the  full  value  of  the  property,  and  eventnally  proved  wortiiless. 
The  OTidence  shows  the  Tidue  Of  the  property  to  have  then  been  only  about 
•6,000.  There  Is  no  good  reason  why  this  change  should  have  been  made  in 
the  proper  management  oS  the  estate.  It  was  nils  act  that  causod  the  kisfl. 
It  was  a  most  imprudent  thing  to  do,  and  there  is  eTideoce  that  indicates  that 
theae  ladles,  losing  sight  their  doty  to  the  estate,  through  kindness  of  hesrt. 
aoaght  to  favor  one  who  stood  somewhat  near  them  through  his  marriage, 
■ad  UBfsrtnnat«|y  they  must  now  pay  penalty  for  granting  this  favor. 

Ab  to  the  two  mortgages  on  the  Washington  avenue  property,  I  think  that 
the  exeentricea  should  be  held  for  one  and  credited  with  i^e  other.  The  one 
on  lota  8  and  4  may  perhaps  he  considered  not  an  imprudent  on^  under  all 
the  dreamatanoes  tbsn  ezlatlog.  Prices  of  laud  in  that  locality  were  very 
high,  and  yet  earful  men  aeemed  to  purohase  at  such  prices,  and  believed 
the  values  substantial.  The  evidenoe  shows  the  two  lots  to  have  been  worth 
from  •6.000  to  tS,O0O,  at  the  values  then  prevailing.  The  mortgages  aggre- 
gated gBfOOO.  While  It  is  true  that  the  circumstance  of  an  investment  on  a 
aeeond  mortgage  is  one  of  importance  on  the  question  of  the  exercise  of  a 
proper  degree  of  care,  yet  it  only  calls  for  greater  OHUtiun  in  making  the  in- 
TBStment.  I  do  not  understand  tliat  there  is  any  rule  of  law  prohibiting  the 
iovestment  Of  trust  funds  on  otim  than  flrat  mortgages.  The  question  al- 
ways is  one  of  pr(^>er  care  and  prudence.  In  Smith  v.  Smith,  4  Jotina.  Cti. 
281.  Chancellor  Kent  says,  at  page  284:  "I  Iiave  no  doubt  that  it  is  a  wise 
and  exoeUent  general  rule  that  a  truti.ee  loaning  money  must  require  adequate 
real  aecurity  or  resort  to  the  public  funds.  If  he  invest  the  trust  moneys  in 
the  public  funds,  he  is  not  liable  for  the  fall  of  the  stocks,  and  probiibly  the 
depreciation  of  the  real  security  would  come  within  the  reason  <^  that  rule.** 
As  to  these  lota  (here  seems  to  have  been  at  the  time  of  iovestment  a  margin 
of  from  91.000  to  •2,000.  A  general  financial  panic  throughout  the  country 
followed  or  ooeurred  about  the  same  time,  and  a  rapid  depreciation  of  values 
followed.  XJn&er  such  drcumstances,  I  do  not  think  the  law  holds  a  trustea 
liable  for  losses  occurring  from  such  depreciation.  Denton  v.  Sanfordt  103 
N.  T.  607,  9  N.  £.  Mtip.  490.  I  shall  therefore  relieve  the  executrices  from 
the  loes  on  this  mortgage,  tot  for  the  one  on  lot  6  they  must  be  held  respon- 
aible.  This  lot  was  not  worth,  at  the  prioes  even  then  prevailing,  above 
•S.OOO  or  •8,500.  That  being  eo,  the  two  mortgages.  ^1,400  and  •2,000. 
aggregated  Uie  full  value  of  the  lot.  This  was  not  only  lack  of  prudence,  but 
fully,  to  make  a  loan  on  a  second  mortgi^e  under  the  circumstances.  Let  a 
decree  be  presented  for  signature  and  entry  adjusting  and  aettlinij  the  ao- 
counta  aocordiogly.  Goats  to  both  parUes  pliable  out  of  the  estate  to  be 
taxed,  and  inserted  in  the  deoree. 


In  n  Eane'8  Will. 
(SurrogattFM  Court,  BoMemd  Oouniv-  Hsreh,  1890.) 

1.  Wztxs— PaooFB  ov  ExMnmoH. 

Code  Civil  Proo.  S  9S20,  providing  for  provioc  a  will,  deolaret  that,  "If  all  of  the 
mbaoribing  witoeeaes  to  »  written  will  are,  or  u  a  Aabacriblng  witness  whose  testi- 
mony Is  required  Is,  dead  •  •  »  or  unable  to  testify,  •  •  •  the  will  may 
nevertheless  be  established  on  proof  of  tbe  b^ndwriUng  of  the  tastator,  and  ot  the 
robaoribing  wttnessos.  and  slso  of  such  other  fdzouButaaoes  aa  woold  be  suffli^t 
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to  prore  the  will  on  trial  of  aa  aotloit. "  Held,  tluit  where  tlte  handwriUng  of  a  de- 
oessed  wltneu  la  provea,  and  that  the  deeeaaed  witneaa  wrote  the  aame  of  teata- 
trix,  who  signed  by  her  mark,  and  the  snrvlvtnff  witoeea  teetlflea  tiiat  he  saw  testa- 
trix take  the  pen  in  her  hand,  and  "alt  down  to  the  table  and  pat  the  pea  npoi  the 
paper, "  the  exeoutios  of  the  will  la  aoinotMitly  shown, 
t.  SjkUB— Frootb  ov  Fublicatiom. 

2  Rev.  Bt.  p.  68,  (6th  Ed.)  p.  8647,  %  40,  proTldlnff  for  the  exeoatton  and  pnUloatioB 
of  a  wUl,  roquires  that  "the  testator  ahau,  at  the  time^of  exeouUncr  thewUL  "de- 
clare the  Infttrument,  as  subscribed  and  acknowledged  by  him,  to  benlB  last  will  and 
testament, "  and  there  shall  be  at  least  two  attesting  wltneBses,  each  of  whom  shall 
sign  his  name  as  snoh  "at  the  reqaost  of  testator. "  Held,  that  the  publLoaUon  of 
a  will  is  sutBclently  established  where  It  appears  that  testatrix  acknowledged  to 
the  witoesaes  that  she  bad  heard  the  will  read,  and  it  was  signed  hy  the  attesting 
witnesses  In  testatrix's  presenoa,  though  at  the  request  of  the  soiiTener. 

ApplicaUon  for  the  probate  of  the  will  of  Sarah  Kane,  deceased.  Decree 
admitUng  the  will. 

C.  P.  Hoffman,  for  proponeot.  Ar^wr  8.  Tompkins,  for  contestant. 
Andrew  Tallony  special  guardian. 

yfsjASTt  S.  The  only  questions  raised  by  the  contestants  relate  to  the 
proper  execution  of  the  will.  It  is  well  settled  that,  to  entitle  a  will  to  be 
admitted  to  probate,  the  statute  must  be  fully  complied  with;  and,  while 
courts  have  differed  aa  to  the  interpretation,  construction,  and  npidication  of 
the  statute,  they  have  agreed  th»t  the  formalities  and  requisites  thereof  must 
be  observed.  The  difBciilt  qucslion  usually  Is  as  to  whether  or  not  the  facts 
bring  the  CHse  within  a  substantial  corapllanee  with  tlie  statutory  requisites. 
Every  last  will  and  testament  must  l)e  executed  and  attested  in  the  following 
manner:  (1)  It  shall  be  subscribed  by  the  testator  at  the  end  of  tlie  will. 
(2)  Such  subscription  shall  be  made  by  the  testator  in  the  presence  of  each 
witness,  or  shall  be  acknowledged  by  him  to  have  been  made  by  him  to  each 
of  said  witnesses.  (3)  The  testiilor  shall,  at  the  time  of  making  such  sub- 
scription or  acknowledgment,  declare  the  instrument  as  subscribed  or  ac- 
knowledged by  him  to  Iw  his  last  will  and  testament.  (4)  There  shall  be  at 
least  two  attesting  witnesses*  each  of  whom  shall  sign  his  name  as  a  witness, 
al  the  end  of  the  will,  at  the  reqaest  of  the  testator.  2  Rev.  Bt  p.  63,  (titli 
Ed.)  p.  2547,  §  40. 

Now,  it  is  claimed  by  the  contestants  In  this  matter  that  the  evidence  does 
not  estsblish  a  substiintial  compliance  with  the  ststute  in  the  following  par- 
ticulars: (1)  That  the  testator  did  not  sign  the  will;  (2)  that,  if  she  did,  she 
signed  before  the  witness  Horgan;  (3)  that  slie  did  not  publish  the  paper  as 
her  last  will  and  testument;  (4)  timt  the  witness  Horgan  whs  not  requested 
by  the  testator  to  become  an  attesting  witness;  (5)  that  the  testatrix  did  not 
subscribe  the  will  in  tlie  presence  of  the  witness  Horgan. 

The  suijscribing  witness  Stephens  is  dead.  His  handwriting  is  proven,  not 
only  that  of  his  two  signatures  as  a  witness,  but  also  that  the  written  por- 
tions of  the  will  are  in  his  writing.  The  attestation  clause  has  recited  therein 
a  compliance  with  all  of  the  abore  statutory  requirements.  He  filled  it  out 
and  signed  his  name  to  it.  He  was  cognizant,  then,  of  Its  contents,  and,  hav- 
ing charge  of  the  execution  of  the  will,  it  roust  fairly  be  presumed  that  he 
flaw  that  these  requirements  were  followed.  So  far,  then,  as  a  deceased  wit- 
ness may  speak,  he  attests  a  due  subscription  of  said  will  by  the  testatrix,  and 
a  full  compliance  with  all  other  statutory  requirements.  "A  regular  attesta- 
tion clause  shown  to  have  been  signed  by  the  witnesses,  and  corroborated 
either  by  the  circumstances  surrounding  the  execution  of  the  instrument,  the 
testimony  of  other  witnesses  to  the  fact  of  due  execution,  or  other  comp' :  iit 
evidence,  has  been  held  in  many  cases  to  be  sulHcient  to  establish  a  will 
signed  by  the  testator,  even  against  the  positive  evidence  of  the  attesting  wit- 
nesses to  the  contrary."  In  re  CottrelVe  WUl,  95  N.  Y.  329-335.  The  tes- 
timony shows  that  Stephens  was  a  justice  of  the  peace,  and  had  been  one  for 
a  great  number  of  years,  and  that,  as  such,  he  hud  experience  in  drawing 
villti  which  it  is  pn^nr  to  infer  includes  also  the  oondueting  of  the  esceou- 
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tfon  thereof.  This  was  always  considered  to  afford  a  strong  presumption  or 
compliance  with  the  reqairements  of  the  statute  In  relaUon  to  tbe  execution 
of  wills.  Tn  rt  CatirAVB  WUlt  supra,  839.  This  presomption  also  prevails 
as  to  the  order  of  observance  of  the  requlremfnts  of  the  statute. 

The  testimony  of  the  surviving  witness,  Horgan,  as  to  the  sahscrlption 
by  the  testator,  is  corroborative  In  some  particulars,  and  as  to  such  matters 
as  be  does  not  speak  of.  the  presumption  may  fairly  stand  as  unchallenged. 
Horgan  testifies  as  to  the  signing  by  the  teetatrlv,  as  follows:  "I  saw  her 
put  her  hand  to  the  pen,  and  I  could  not  say  whether  she  wrote  or  not,  but 
it  la  my  belief  she  did  write  it,  but  1  could  not  say.  That  is  my  Impres- 
sion. I  saw  the  pen  In  her  hand,  and  I  saw  her  sit  down  to  the  table  and 
put  the  pen  upon  the  paper;  she  took  hold  of  the  pen."  In  answer  to  an- 
other question  he  testlBed  that  he  saw  her  sign  her  name  to  it.  The  tes- 
timony of  tills  witness  also  shows  that,  when  be  went  into  the  honse  of  tite 
testatrix  on  this  occasion,  tlie  witnees  Stephens  was  at  a  table  In  one  room^ 
witti  papers  before  him;  that  the  testatrix  was  In  an  adjoining  room,  with 
the  door  open ;  that  the  testatrix  was  called  in ;  that  the  witness  Horgan  was 
sitting  at  the  table;  that  the  testatrix  came  In  by  the  tMble,  and  then  signed 
as  above.  1  think  that  this  testimony,  in  connection  with  the  presumpttona 
to  which  I  have  called  attention,  together  with  such  reasonable  inferences  as 
may  be  indulged  from  an  inspection  of  tlie  instrument  Itself,  lead  necessarily 
to  the  oondasion  that  the  testatrix  signed  the  will  by  making  her  mark  where 
it  appears  at  the  end  thereof,  and  In  the  presence  of  both  wltneasee.  Wit- 
nesses testify  that  all  written  parts  of  the  instrument,  including  the  attesta- 
tion clause  and  the  words  "her"  above  and  "mark"  below  the  cross  mark* 
are  in  the  handwriting  of  the  witness  Stephens.  The  witness  Horgan  saw 
the  testatrix  writing  on  the  instrument;  if  so,  then  it  seems  that  she  must 
have  necessarily  made  the  mark. 

But  it  Is  claimed  that  the  testator  signed  her  name  after  the  witness  Hor^ 
gan.  Horgan  does  so  testify.  I  think,  however,  he  is  mistaken.  The  pre- 
sumption is  otherwise.  He  testlfles  tliat  the  witness  Stephens  signed  once 
before  him.  I  am  quite  positive  that  he  is  in  error.  I  liave  examined  the 
overlapping  parts  of  the  signatures  with  a  magnifying  glass,  and  snch  an  ex- 
amination shows  very  clearly  that  both  of  Stephens'  signatures  were  made 
t>efore  those  of  Hoigan.  This  shows  that  Horgan's  recollection  of  the  par- 
ticulars and  the  order  of  their  occurrence,  after  the  lapse  of  so  many  years, 
may  be  somewhat  obscured  and  Incorrect.  He  signed  twice.— once  opposite 
the  testatrix's  signature,  and  a  second  time  beneath  the  attestation  clause. 
Now.  If  it  were  true  that  he  signed  before  the  testatrix,  then  he  must  have- 
signed  his  name  opposite  the  place  of  the  testatrix's  signature,  when  that 
place  was  blank,  which  is  rather  an  unreasonable  thing  for  him  to  have  doner 
or  that  be  should  have  been  asked  or  permitted  to  do  by  one  having  experi- 
ence in  the  execution  of  legal  documents,  such  as  Stephens  had.  In  re  Look, 
5  X.  T.  6upp.  50.  The  signature  of  the  testator,  preceding  that  of  the  wit- 
ness In  point  of  space.  Is  presumed  to  have  been  made  first  in  point  of  time. 
In  re  MeMulkin,  6  Sem.  Sur.  S47. 

As  to  publication  by  the  testatrix  of  the  instrument  in  question,  and  the 
request  that  Horgan  should  become  an  attesting  witness,  I  am  of  the  opinion 
ttiat  the  evidence  shows  a  substantial  compliance  with  the  statutes.  Upon 
proof  of  the  signature  of  a  will,  and  an  attestation  clause  full  In  its  recitals 
of  compliance  with  the  statute,  as  in  this  case,  the  presumption  of  due  execu- 
tion would  carry  the  will  to  probate  in  the  absence  of  any  recollection  of  the 
circumstances  by  the  surviving  witness.  Tn  rt  Pepoon,  91  N.  Y.  255.  Now,- 
I  do  not  find  anything  in  the  testimony  to  overthrow  this  presumption,  while, 
un  theeontrary,  in  some  particulars,  I  find  evidence  confirmatory  of  the  same. 
The  witness  Horgan  testifies  that  €ieorge  Kane,  the  son  of  tlie  testatrix,  came 
to  the  store  of  the  witness,  and  asked  him  if  he  would  come  up  and  be  a  wit- 
ness to  his  mother's  will;  tliat  slie  was  to  make  a  will,  and  she  asked  him  "to. 
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come  down  and  see  if  I  wonld  come  ap.  *  *  *  *  The  squire  is  at  tbe  faooae 
now.*  He  came  down  a  second  timet  and  I  went  op  witb  bim.  Wben  I  got 
Uiwe,  tbe  squire,  Peter  Stephens,  was  tbere  in  tbe  front  room.  He  bad  pa- 
pers before  him,  and  Urs*  Kaae  was  in  tbe  inside  room.  I  went  into  tbe 
room  wbexe  Sqaire Stephens  was  aitUng.  Erarjthing  was  ready.  I  juat  sat 
down.  •  •  *  He  said:  •  I  sent  for  yon  to  be  present  at  the  signing  4^  the 
will;'  and  he  called  for  Mrs.  Kane^  and  sbe  came  out  of  tbe  room,  and  he 
said:  'Mrs.  Kane,  you  heacd  thia  will  read?*  and  shesaid,  *Yes;*and  In  siUd. 
*Sign  it;*  and  I  signed  it,  and  said,  *Mr9.  Kane,  yon  sign  it;'  and  she  signed 
It,  and  I  left.  Q»  Ton  were  aahed  to  sign  it  by  Mr.  St^hens?  A.  Yes,  sir. 
Q.  Did  Mm.  Kane  say  anything  about  it?  A,  Not  a  word  that  I  remember. 
He  asked  us  to  sign  it,  and  we  did.  Q.  And  she  did  not  ask  ^-ou  to  ai^  it 
as  a  wltnesB?  A.  Mr.  Stephens  did.  I  don't  think  she  did.  I  saw  Mrs. 
Kane  in  the  adjfrining  room ;  the  doors  were  all  open.  Q.  So  you  could  hear 
any  conversation  between  persons  in  the  two  rooms?  A.  Tes,  air.  Q. 
Squire  Stephens  told  yon  what  you  were  wanted  for  tbere?  A.  Tes,  sir. 
Well,  he  said  simply,  *Mr.  Horgan,  sign  this  will.  Witness  tbis  will.'  I 
■nderstood  it  waa  Mrs.  Kane  that  wanted  me  to  do  it.  Tbe  next  thing. 
Sqnlre  Stephens  called  for  her  to  come  into  the  room,  and  be  said  to  her,  or 
be  asked  ber,  *  Mrs.  Kane,  you  have  beard  this  will  read?'  Stie  said.  *  Yes, 
sir,'  she  had  beard  it  read,  and  Mrs.  Kane  earns  ia  by  the  table  where  Sqaire 
Stephens  was  sitting.  He  [Sqnlre  Ste^wos]  said,  *  Mrr.  Kane,  we  an  ready 
for  you  to  sign  it  now.* " 

Then  the  execution  and  attestiUion  immediately  followed.  This  testimony, 
with  other  facts  and  circumstances  in  evidence,  together  with  tbe  preaump- 
tions  arising  from  the  recitals  in  the  attestation  clause  of  publication  and  re- 
quest, and  from  the  fact  that  the  exeontiim  of  the  will  was  conducted  by  one 
having  knowledge  of  tbe  requirements  of  the  statute  to  constitute  a  due  ex» 
oution,  eetaMish  a  publicaiion  and  request  that  satisfy  the  legal  requiaitfs. 
No  particular  form  of  words  is  required  to  constitute  a  due  publication  and 
request.  In  n  Hunt,  110  N.  Y.  278.  ISN.  E.  Bep.  106.  It  is  a  subsUntial 
oompllance  with  the  statute  If,  in  aome  way  or  mode,  the  testator  indicates 
that  the  instrument  tbe  witnesses  an  reqonted  to  snbseiibe  as  such  is  in- 
tended and  uBderrtood  by  him  to  be  his  executed  will.  Id.  Tlie  legislature 
only  meant  there  should  be  some  communicatioa  to  ttie  witnesaes  indioi^ng 
that  the  testator  intended  to  give  effect  to  the  paper  as  liis  wiU.  and  that  any 
eommunicatioa  ot  this  idea  ot  to  this  effect  will  meet  ttie  objeot  of  the  statute; 
that  it  is  enough  if  in  some  way  or  mode  the  testator  iDdicates  that  tbe  in- 
strument the  witnesses  are  requested  to  sabacribe  as  such  is  intended  or  an- 
dersitood  by  lum  to  be  bis  will.  Tbe  word  "declare"  is  said  to  signify  "to 
make  known,  to  assert  to  others,  to  show  forth;**  and  this  in  any  manner, 
either  by  words  or  acts,  writing  or  in  signs;  in  Sne,  that  to  declare  to  a  wit- 
ness that  tbe  instrument  desorilwd  was  the  testator's  will  mnat  mean  to  naake 
it  at  the  time  distinctly  known  to  him  by  some  assertion  or  by  dear  assent  in 
words  or  signs.  Lane  v.  Xom,  96  N.  Y.  494-498.  And  pnbUcation  and 
request  may  be  incorporated  in  tite  same  words  and  acta.  Cofiu  t.  Cqffin, 
23  N.  Y.  9. 

Within  these  authorities,  and  the  construction  tbere  given  to  the  sti^atee. 
I  hare  no  liesitation  in  arriving  at  tbe  conclusioa  that  the  evidence  ahows  a 
due  puUication  of  the  will  and  a  request  to  the  witnesses.  Tbe  witness 
Stephens,  at  the  raqnest  of  tbe  testatrix,  drew  tbe  will,  and  in  ber  presenccw 
The  instrument  thus  prepared  was  spoken  oi  by  Stephens  to  her.  and  in  the 
presence  and  bearing  of  the  otlker  witness,  when  all  three  w«e  pneseot*  and 
immediately  i«eeeding  Its  execution  and  attestation;  tbas  showing  bcgrond  a 
donbt  that  the  psfter  she  signed  was  known  to  her  at  tlie  time  to  be  her  will, 
and  that  she  intended  giving  it  eiTect  aa  such.  The  witness  Stephens  in  this 
matter  most  be  deemed  to  have  been  ber  agent  in  all  that  he  did  in  tlie  prep- 
axation  and  exeoution  of  this  will.  Ths  evidence  calls  for  iho  flndlng  of 
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•uofa  sattiority.  His  request  to  the  witness  Horgsn,  and  wfaaterer  dse  he 
said  to  that  witoess  in  the  preseoee  of  the  tesfeatitc,  or  that  may  reasoDabljr 
be  inferred  to  have  beoD  sakl  or  dons  In  her  praeence,  la  reference  to  the  wtU 
or  as  to  bis  becoming  a  witness  thereto,  should  be  considered  as  said  or  done 
by  her.  The  words  of  request  or  acknowledgment  may  proceed  from  another, 
and  will  be  regarded  as  those  of  the  testator,  if  the  circumstttnces  show  timt 
he  adopted  them,  and  that  the  party  speaking  them  was  acting  for  hjQi  with 
his  asaoDt.   QUbtrt  v.  Kium,  62  N*.  Y.  125. 

Upon  the  entire  proof  In  the  case,  and  guided  by  the  authorities  giving 
oonatrnction  to  the  statute,  as  also  by  those  establishing  inferences  and  pre- 
sumptions, and  touching  the  force  tbereuf,  as  connected  with  the  execution 
and  attestation  of  wills,  1  am  convinced  that  afair  and  aobstanttal  ccnnpliance 
with  tlw  statutory  requirements  has  been  shown,  and  ttiat  the  instrument 
should  be  held  to  have  been  duly  executed,  published,  and  attested  as  the 
will  of  the  teatabrix.  The  oases  cited  tiy  the  contestant's  counsel  are  not  in 
eonflict  with  this  eonclualon,  as  each  is  distingolshable  upon  the  facts  and 
droumstances.  In  Ba  MaMvlkin,  6  Dem.  Snr.  S47,  there  was  no  attestation 
daaae.  In  Re  Sarawo,  (Surr.)  2  Y.  Supp.  629.  the  pereons  having 
eba^  of  the  execution  of  the  will  were  inaxperienced  in  the  matter  of  wUls, 
and  I  think  it  may  be  inferred  that  tb«re  was  no  attestation  clause.  In 
Wal$h  V.  Lt^an,  2  Dem.  Snr.  49B,  the  paper  was  not  referred  to  as  a  will  by 
the  testatrix,  or  by  ^ther  of  the  witnesses,  nor  did  sither  of  the  three  use 
w(»ds  or  expressions  asserting,  or  even  IntistatlDg,  that  the  instrument 
was  of  a  testamentary  ebaracter.  In  Its  Bootht  (Sup.)  Q  K.  Y.  Supp. 
41,  the  will  was  exseated  In  New  Jersey,  where  a  will  is  not  required  to 
be  subscribed  or  signed  at  the  end  titeretrf.  It  was  sought  to  establish  the 
will  by  proving  the  name  of  the  testrtrix  in  the  flist  line  of  the  Instrument, 
as  an  execution  thereof.  But,  notwithstanding  I  have  reached  the  conclusion 
that  tike  evidMice  establisbea  a  due  publication,  execution,  and  attestation  of 
thi«  will,  the  counsel  for  the  contestants  daim  that,  the  testatrix  having  sub- 
scribed  the  will  by  muk,  the  will  eaanot  be  admitted  to  probate  (one  of  the 
wltnasses  being  dead)  without  the  testimony  of  another  witness,  who  saw 
the  testatrix  make  her  mark,  and  confronts  me  with  authorities  which  appear 
to  sustain  his  conteatioo.  He  cites  In  n  TFoIsA,  1  Tuck.  132;  In  re  Rtyn^ 
aida^  4  Bern.  Snr.  68;  J»  r«  Phelju,  5  N.  Y.  Supp.  270;  Wordm  t.  Van 
Qie&on,  6  Dem.  Sur.  287.  That  is  nob  my  understanding  of  the  laWr  and,  as 
tar  aa  my  observation  has  gone,  it  is  contrary  to  the  nstuil  practical 

If  it  be  true  that  no  will  signed  by  mark  can  beadmitted  to  probate  without 
the  testimony  of  two  witnesses  who  saw  the  testator  make  tlie  mark,  than 
veiy  many  wills  so  signed  most  and  wilt  fail  of  probate,  for  it  is  a  matter  of 
Ereqoent  occBirence  that  one  of  tin  subscribing  witnesses  is  dead  or  beyond 
the  reach  of  the  court,  and  It  is  usually  the  case  that  no  otiter  persons  are 
present  at  the  execution  of  a  wUl  tluin  the  testator  and  atteeting  witnesses. 
Such  a  oonatruction  of  the  statute  apices  one  rule  to  wills  subscribed  by  a 
testator  who  can  write,  and  an<Alier  to  one  who  cannot  do  so.  This  should 
not  be  the  case;  unless  clear  words  to  that  eftect  appear  in  the  statute.  The 
statute  makes  no  such  distinction,  and  there  are  do  woids  therein  that  will 
auUuNixe  such  a  construction.  Ttie  role  Is  uniform  as  to  all  written  wills, 
however  subscribed. 

Section  2620  of  the  Code  of  CItII  Procedure  provides:  "If  all  of  the  sub- 
scribing witnesses  to  a  written  will  are,  or  if  a  sabsorlbing  witness  whose  tes. 
timooy  Is  required  Is,  dead  or  ineompetent,  by  reason  irf  lanaey  or  otherwise, 
to  testify,  or  unable  to  testify,  or  if  such  a  subscribing  witness  is  absent  frum 
the  state,  or  if  such  a  subscribing  witness  has  forgotten  the  oeoui-rence  or  t«8> 
tiflea  against  the  execution  of  the  will,  the  will  may  nevertheless  be  estnb* 
lisbad  upon  proof  of  ttie  handwriting  of  the  testator,  and  of  the  subscribing 
witnesses,  and  also  of  such  other  circumstances  as  would  be  suflOcient  to 
l»OTe  the  will  npon  trial  of  an  action.''   This  sectlim  xecatTed  a  practical 
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construction  in  Broum  t,  Clark,  77  K.  Y.  369;  In  re  Pepoon,  91  Iff.  T.  255; 
and  In  re  CottrelVs  Will,  95  N.  Y.  329, — and  was  held  to  mean,  f  n  accordance 
with  prior  decisions  cited,  "that  the  proof  of  circumstances  bearing  upon  the 
question  of  the  authority  of  the  will.  In  connection  with  a  regular  atteetation 
clause  duly  executed,  were,  if  sufficient  to  satisfy  the  court  of  its  genuine- 
ness, all  that  was  required  to  sustain  the  prohateof  the  wlii."  Inn Hetdrat 
119  K.  7-  615,  23  K.  £.  Rep.  555. 

If  the  word  "handwriting, "  as  used  in  section  2620  above,  is  to  receive  the 
narrow  construction  of  meaning  one  who  can  write,  then,  as  already  stated, 
almost  every  will  signed  by  marie,  where  a  subscribing  witness  is  dead,  must 
fail  of  probate;  and  we  shall  have  one  rule  hb  to  written  wills  signed  by  one 
who  writes  bis  name,  and  another  as  to  such  wills  as  are  snl>scribed  by  one 
who  makes  his  marlf.  I  am  not  disposed  to  adopt  such  a  construction.  It  is 
my  opinion  that  the  word  "handwriting"  stgnldes,  as  here  used,  tlie  subscrip- 
tion of  the  testator  to  tlie  will,  whether  It  be  by  writing  or  otherwise.  It  im- 
plies the  diaracters  by  which  he  subscribed  the  will.  When  this  provision  of 
the  Code  was  enacted,  it  was  established  as  unchallenged  law  that  a  will  could 
be  legally  subscribed  by  martc  as  well  as  by  writing  the  name,  (/ae/[«o»  v. 
Jaokson,  ^  N.  Y.  153,)  and  if  any  distinction  was  intended,  dependent  upon 
the  method  of  subscription  or  signing,  the  leKislatiire  would  have  so  clearly 
provided.  Kor  Is  there  any  force  in  the  criticism  that  a  mark  does  not  per- 
mit of  identification,  and  therefore  there  can  be  no  proof  of  the  handwriting, 
where  a  witness  can  testify  to  having  seen  ttie  mark  made.  Gases  may  arise 
where  a  will  might  fail  of  probate  in  the  event  that  no  witness  can  be  pro- 
duced to  testify  to  having  observed  the  mark  made,  but  it  is  not  a  failure  to 
prove  the  handwriting  where  any  witness  Is  produced  who  saw  the  subscrip- 
tion by  mark.  It  surely  is  proof  of  a  testator's  handwriting  when  a  witness 
testifies  to  having  seen  it  made,  and  it  is  generally  more  satisfactory  and  con- 
vincing than  wlien  testimony  Is  given,  as  matter  of  opinion,  by  one  who  did 
not  observe  the  writing  done.  In  making  provision  for  the  establishing  of  a 
will  in  cases  arising  under  section  2620  of  the  Code,  the  legislature  imposed 
no  limitation  or  restriction  as  to  the  method  by  which  or  witnesses  by  whom 
the  "handwriting"  might  be  proven.  These  were  left  to  the  general  rules  of 
evidence  and  tbe  qualifications  of  witn^ses,  as  embodied  in  the  common  and 
statutory  hiw.  I  am  unable,  therefore,  to  understand  why  a  surviving  at- 
testing witness  may  not  establish  the  subscription  of  a  will  by  a  testator 
where  he  sees  the  signing  done.  If  his  testimony  convinces  the  court  of  Its 
truthfulness,  and  as  well  where  the  signing  by  the  testator  is  by  mark  as  by- 
writing  his  name.  Kow,  if  the  authorities  cited  by  the  contestants*  counsel 
are  sound,  then  this  will  must  fail  of  probate,  even  though  a  subscribing  wit- 
ness testifies  to  having  seen  tbe  subscription  made,  and  yet.  had  the  execu- 
tion been  by  a  testatrix  who  could  write  her  name,  upon  the  same  evi- 
dence the  will  could  be  lawfully  admitted  to  prolHite.  Such  a  oonstructlon  of 
the  statute  should  not  be  adopted  as  would  incorporate  therein  saeb  a  dis- 
tinction. An  interpretation  of  tbe  statute  that  requires  proof  of  the  signing 
by  mark  from  some  person  other  than  a  eutnerlbing  witness,  where,  as  here, 
one  of  the  attesting  witnesaea  la  dead,  is  equivalent  practically  to  requiring 
an  execution  of  such  a  will  before  more  Uisn  two  witnesses,  tn  order  to  se- 
cure its  probate,  and  this  tbe  statute  does  not  require.  The  conclusion  at 
which  I  hare  arrived  has  not  been  reached  without  hesitation,  as  it  appears 
that  the  same  Is  adversetotiiat  of  learned  and  experienced  surrogates.  From 
tbe  report  of  the  case  of  /h  fv  Reynolds,  4  Dem.  Sur.  68,  however,  it  does  not 
i^tpear  that  tbe  surviving  attesting  witness  gave  testimony  of  his  haTing  ob. 
swred  the  testator  make  hia  mark,  and  the  authority  may  not,  therefore,  be 
adveane.  The  following  authorities  aostaln  tbe  oonstrnctlon  which  slionld 
be  given  to  section  2620  of  the  Code  that  I  have  adO[^:  In  rt  Sftnfwon.  2 
Bedf.  Sur.  29;  /n  rs  DookatadUTt  6  Dem.  Sur.  106.  Let  a  decree  be  entered 
admitting  the  wlQ  to  probate,  with  costs  to  the  proponent. 
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AmBBOSB  tH  CiTT  OF  BUFFALO  et  oL 
(Superior  Court  of  Buffalo,  Special  Term.   Jalj  90, 1892.) 
iHJViranox— ComnccTioK  or  Sbwer— Damage  to  Abottinq  Ownbbs. 

A  court  of  eqnltj  hu  Jariadtetioii  to  restniD  a  city  from  constniotlmg  m  newer  In 
Ui9  ftUeet  wti^oti  wo«ld  drain  ft  Sth  pwL  sitoated  ooi  ttw  abnttlBg  lot. 

AetfoD  bj  Robert  Ambrose  against-the  cit;  of  Buffalo  and  others  to  restrain 
defendants  from  the  construction  of  a  certain  Bewer.  The  Injunction  waa 
granted,  and  defendants  move  to  vacate  the  same.    Motion  denied. 

O^orff0  Wing,  for  plaintiff.   Philip  A.  Laing,  iat  defendants. 

TzTiT8«  G.  J.  T}ii0  artlMi  is  brought  to  rMUraln  the  defendant!  from  oon- 
■trncting  aaewar  in  Delevaa  avMiue.  from  tha  east  lina^f  Avenue  A  to  FtU- 
more  aTanue.  The  plaintiff  owns  the  land  on  the  north  slda  ot.I)el«Tan  ava- 
nae,  extending  to  the  center  of  the  street.  Hp  has  a  fish-  \iodA  on  his  prenif 
isea,  which  is  claimed  to  be  of  considerable  value,  stociced .  with  dlfDerent 
varietiea  fish.  The.  pond  extends  - 14  feet  below  the  surfsae  of  the  Inad; 
and  is  formed  by  excavating  -the  rook.  It  is  supplied  by  a  spring  of  -water  on 
the  pUuntiC's  land.  This  defendant  the  city  of  Buffalo  has  Ivt  the  job  of 
bnilding  aaewer  along  the  center  line  of  Delevan  avenne,  and  in  front lof  tha 
plaifltiff^s  iwenjlsea,  to  the  defendants  Dark,  who  are  now  engaged  lnexca.vat- 
iog  for  that  purpose.  The  sewer  in  front  of  the  plaintiff's-  premlsfa  is  to-be 
13  feet  below  the  surface.. of  the  gfound.  and  it  will  be-  neceaaaryt  in  con- 
stracUng  it,  to  excavate  about  9  feet  of  reek»  The  reck-Jn' this  lo<»ll^ianot 
solid,  but  is  in  vertical  layeni,  and  of  such,  loose  character  that,  in  excavating 
for  the  eawer.  the  plaintiff^s  pond  will  be  neeessadly  drained;  that  tbe  plain- 
tiff will  be  irreparably  damaged;  and  that  the  injury  Is  of  sueh  a  character, 
that  he  cannot  be  adequately  compensated  in  damages.  A  sewer  in  front  of 
the  plaintiff's  premises  of  such  a  depth  as  would  not  draw  tbe  water  from  his 
pond  oaa  be  made,  which  w411  subserve  every  needed  purposft,  and  allow  perfect 
drainage  to  property.  The  defendant  do^  not  deny  any  of  the  foregoing  facts, 
but  baaes  Its  objection  to  tbe  granting  o£  an  order  rcetraining  it  from  build- 
ing tbe  sewer  on  the  ground  that  the  city*  under  the  charter,  has  the  right  to 
construct  sewers  In  any  street  where  it  is  necessary,  witliout  reference  to 
tbe  injury  done  to  adjacent  property,  and  wiiether  the  fee  of  the  street  is  in 
the  plaintiff  or  d^Mdant  does  not  a'ffectthe  question,  as  thedefendanb's  right, 
tgr  virtne  of  itq  power  as  a  municipal  body,  when  once  determined,  is  absolute; 
and  if  the  plaintiff  has  any  remedy  at  aU,  it  in  not  In  a  court  of.equit7i  but  a- 
common-law  action  to  recover  damages  sustained.  Whether  the  plaintiff  can 
maintain  an  action  against  the  city  for  damages  is  not  very  important  in  de- 
termining the  question  here  rtised.  The  plaintiff  is  the  owner  of  the  fee  of 
tbe  atreeti  and  tbe-publlo  have  an  easement  of  ,a  right  of  way  as  a  public 
highway,  and  sach  rights  as  are  inddent  tbe  city  may  exerdse  for  purposea  cS. 
Um.  public  heattb*  oomfort.  and  conTonlence.  and  maintain  it  for  all  purposes 
of  a  street. 

I  think,  nnder  the  facts  here  shown  to  exist,  and  not  dented,  the  plaintiff 
may  resort  to  the  remedy  by  injunction,  to  effect  what  cannot,  from  tbe  un- 
disputed facts,  be  accprapUahed  in  an  aetton  for  damages,  to  prevent  an  irrep. 
arable  injury.  I  have  examined  the  authorities  to  which  the  counsel  for  the 
defendant  has  referred  me,  and  I  find  nothing  in  conflict  with  such  holding. 
In  thoae  eases  where  a  party  can  be  as  fully  protected  and  as  fully  Indemnified 
by  damages  as  by  an  injunction,  the  courts  hold  that  the  latter  is  not  the  proper 
remedy.  Such  waa  the  case  in  Power  v.  Village  of  Athetu^  19  Hun,  165.  and 
in  ZVocy  v.  Raiiroad  Co.,  (Sop.)  7  S.  Y.  Supp.  892.  The  case  of  Sip  v. 
City  of  Roeheater,  26  Barb.  133,  is  an  authority  rather  agaiott  tbe  propoal- 
ftion  claimed  by  the  defendant's  counsel;  and  in  Blake  t.  Citg  of  Brooklyn, 
Jd.  801,  the  court  held  tbe  plaintiff  had  no  remedy  either  at  law  or  in  eqnil7« 
T.20N.T.a.no.4 — 9 
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It  Is  the  rule  that*  where  the  Injnry  done  cannot  be  fully  oompensated  in  dam- 
ages, the  ooart  will  Interfere  hy  iajunotion.  and  protect  the  pUtnUtt's  prop- 
erty rights.  I  do  not  think  the  dty  had  such  an  absolute  right  in  the  street 
as  that  It  can  nndermine  buildings  and  destroy  permanent  structures  stand- 
ing upon  adjacent  land,  and  not  besubjeotto  the  reslrsining  process  of  the  law. 
In  KtAaey  Sing,  S3  Barb.  410,  it  was  held  Uiafe  a  municipal  corporation 
had  the  right  to  eonstruct  a  sewer  in  the  street*  because  it  was  poaltlvely 
benefltdal  to  the  adjoining  property,  and  enhanced  its  value,  (page  415;) 
that  It  contributes  to  the  benefit  of  the  adjoining  propertyt  and  takes  noUi- 
ing  awajr  from  the  adjoining  owner,  and  that  he  suifera  no  detriment  and 
no  injury,  (page  416.)  The  plaintiff  here  shows  he  will  suffer  injnry  which 
cannot  be  adequately  compensated  In  damages,  and  this  fact  stands  undia- 
putedon  the  record.  In  88  How.  Pr.  89,  tblsoise  was  reviewed  and  afflnned  In 
the  court  of  appeals,  and  it  waa  there  held  that  the  city  bad  the  right  to  use 
the  street  for  the  purpose  of  building  a  sewer,  which  might  cause  the  plain- 
tiff damage,  but  only  because  the  fee  of  Vba  street  bad  been  taken  1^  the  etty, 
and  he  liad  been  oompensated  for  the  use  of  the  luid  to  maintain  and  oon- 
atrnet  sewers  therein,  and  the  court  could  not  review  that  proceeding*  and 
determine  whether  snch  compensation  was  adequate,  and  ttut  it  waa  now 
too  late  to  cozrect  It,  if  any  error  had  l!  sen  made  in  awarding  him  too  small  a 
Bum.  In  Morgan  v.  OUy  of  Binghaf.  jton,  102  K.  Y.  500,  7  E.  Rep.  424, 
it  was  held  that  an  injunction  would  not  lie  to  restrain  the  defendant  from 
conatmoUng  a  sewer  where  the  injury  was  problematic,  distant  and  merely 
possible,  and  which  may  never  arise.  The  eourt  said:  "Wlien  the  evidniee 
is  conflicting,  and  the  injury  doubtful,  eventual,  or  contingent,  the  tribunal 
intrusted  by  tSie  law  wltji  the  plan  and  execution  ou^t  not  to  beoverroled,** 
but  that  injury,  material  and  actual,  must  be  ahown.  There  is  nowhere  In 
the  eases  that  I  can  find  an  intimation  tbat  this  remedy  cannot  be  resiHted 
to  where  the  injury  is  substantial  and  damage  certain.  Where  there  is 
no  contradiction  of  the  fact  that  a  party  will  suffer  Irreparable  injury,  it  is 
the  province  of  the  court  to  protect  a  party  who  will  be  iflins  injured  in  his 
property  rights.  It  is  n(A  Intended  to  hold  thsA  the  dty  may  not  build  sew- 
ers In  the  irtreets,  for  such  use  is  not  necessarily  inconsistent  with  its  use  for 
street  purposes,  but.  when  the  building  of  sewers  is  accompanied  with  seri- 
ous injury  and  loss  to  the  abutting  owner,  then  the  city  has  no  right  to  pro- 
ceed  without  flrst  making  compensatEon  to  the  plaintiff  for  his  probable  dam- 
age. The  motion,  tlioritfore,  to  vacate  and  aet  aside  the  Injunction  is  denied, 
with  910  oosts  of  the  motion. 


BBZaiKAN  e.  SCHRBINBB  tt  olt 

(Acpsfier  Court  of  Ntw  Forik  ruv.  SpeeM  Term.  Jkne,  UBH) 
lanapKiuiiBiiT  Cotttbactoiu — Liabilitt  of  Empixjter. 

Where  dcfendanta,  owning  a  lot  adjoiaiog  plainttft,  cootraet  with  suotber  to  ox- 
OBvate  rook  on  ttaeir  premises  tbat  forms  part  of  tho  stratum  on  which  plaiotifTs 
honae  rests,  and  cannot  ha  blasted  without  lojQry  to  the  buildlDfr,  ther  mm  not  ez- 
onsed,  by  such  contract,  from  responsibility  for  Injuries  to  plaintifTs  aouaa  raaolt- 
iDg  from  blasting  tberook,  since  tSe  act  itself  is  wrongful  to  pUlntilE,  and  tber  maj 
be  enjoined  from  eontlniilnK  the  ezoavatlon  in  tbat  maaaer. 

Action  by  Margaret  Brennan  to  enjoin  Joseph  Gallick  and  Joseph  Schrei- 
ner  from  blasting  rock  to  plaintiff's  Injury.  Defendants  demur.  Interiocu- 
tory  judgment  fur  plaintiff  on  the  demurrer. 

Weekei  Bro§.,  for  plaintiff.   LmHg  SandeiM*  for  defendants. 

MoAdau,  J.  Sic  utere  tuo  tit  alienum  non  ttEdaSt  the  maxim  which  ex- 
preeees  the  only  restriction  which  the  law  places  upon  the  ownership  of  prop- 
erty, is  invoked  by  the  pinintiff.  and  Is  made  applicable  by  the  allegation 
that  the  rock  on  which  pUintifl's  house  rests  extends  a  considerable  d^th 
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below  the  surface,  and  forms  part  of  a  stratum  of  rook  extending  orer  the 
adjoining  Iota,  and  Is  one  and  the  same  mass  of  rocks  blasted  b7  the  defend- 
ants; and  by  the  further  allegation  that  It  Is  tmpossible  to  remove  said  rock 
immediately  adjoining  said  plaintiffs  premises,  even  with  the  greatest  care, 
without  causing  damage  to  plaintiff's  premises.  The  demurrer  admits  the 
truth  of  this  allegation,  which  must  therefore  be  accepted  as  an  established 
fact,  to  which  the  law  is  to  be  applied.  It  is  settled  Uiat,  If  work  authorized 
hy  an  owner  will  necessarily  produce  an  injury  to  a  neighbor,  he  cannot,  by 
contract  with  another,  free  himself  from  the  consequences  of  the  act.  Ifo- 
Cafertyy.  RaUroad  Co.,  61 N.  T.  178;  Buddin  v.  Fortunato,[Com.  PI.  K.Y.) 
10  N.  Y.  Snpp.  115.  In  other  words,  where  the  very  act  Itself  is  wrongful  as 
against  the  plaintiff,  the  defendant  cannot  shield  himself  against  the  conse- 
quences by  making  a  contract  with  another  to  do  the  wrong  for  him.  In 
such  cases  no  question  of  negligence  Is  involved.  JiurmeUter  v.  Railroad 
Co.,  47  N.  Y.  Super  Ct.  264 ;  Stoirs  v.  City  of  Utioa,  17  N.  Y.  104;  CmffreM 
V.  Smith,  18  N.  Y.  79;  Bngel  v.  Eureka  Clnb,  (Sup.)  14  N.  Y.  Supp.  184. 

The  owner  relies  upon  the  doctrine  of  respondeat  superior,  which  may  ap- 
ply to  the  facts  as  the  defendants  claim  them  to  be,  but,  to  make  the  priuci- 
ple  applicable,  the  defendants  should  withdraw  their  admission,  and  deny  the 
facts  which  malie  the  other  rule  controlling.  Where  an  owner  contracts  with 
another  to  do  a  lawfnl  act,  in  a  lawful  manner,  he  is.  of  course,  not  answer- 
able to  a  stranger  for  the  manner  in  which  the  independent  contractor  or  his 
servants  do  the  work;  but  the  peculiar  facts  alleged  take  the  case  out  of  this 
rale.  Demurrers  constitute  a  dangerous  form  of  admission,  (Moalc's  Van 
Santv.  PI.,  3d  £d.,  778;)  for  It  is  diilicult  to  make  a  legal  argument  contrary 
to  the  facts  admitted.  Kothing  herein  is  to  be  construed  as  holding  that 
blHSting  may  not  be  lawfully  carried  on  In  a  city  when  it  can  be  dune,  as  it 
ordinarily  b,  without  serious  injury  to  adjoining  property.  The  decision 
is  based  on  the  special  facts  alleged  and  admitted.  It  follows  that  the  pluin- 
tiff  is  entitled  to  interlocutory  judgment  on  the  demurrer,  with  leave  to  the 
defendants  to  withdraw  the  same  and  answer  over  on  paymentt  within  10 
days,  of  $20  costs,  the  trial  fee  of  an  issue  of  law. 


Tn  M  WiLOox's  Will. 
ISurrogaWs  Court,  Monroe  County.  Jane  23, 1891.) 

Wills — ^AmraiLTiOHS  attbb  Exbcutioii— ErrscTr. 

Where  b  will  !•  altered  after  exeoutioa  by  tDterltDeation  or  eraaare,  if  the  orlgt- 
nal  langnage  osn  be  asoertained,  the  will  he  admitted  to  probate  and  its  pro- 
Tiaioiu  carried  oat,  In  tUsre^ard  of  the  alteratlODS. 

Application  to  admit  to  probate  the  will  ot  Samud  Wilcox,  deceased. 

Granted. 

On  a  former  application  probate  was  refused  by  the  surrogate.  The  gen* 
eral  term  reversed  this  decision,  and  ordered  the  will  to  be  admitted  to  pro- 
bate. 14  X.  Y.  Supp.  109.  The  court  of  appeals  modified  the  judgment  of 
the  general  term,  and  boat  the  case  back  to  try  the  issues  as  to  alterations, 
(30  X.  E.  Bep.  101.)  which  are  the  matters  now  involved. 

HubMl  McQuire  and  C.  A,  Shuart,  for  proponents.  John  Fan  Voorhis 
and  C  i).  KUhelt  tor  ccntestants 

Ai>UNOTON,  8.  The  question  of  the  dae  execution  of  this  will  has  been 
heretofore  settled  by  the  courts,  and  the  only  point  now  remaining  to  be  de- 
termined arlsea  out  of  certain  alterations  and  erasures  appearing  on  tlie  face 
of  the  instrument.  In  two  clauses  of  the  will,  in  which  legacies  of  $7,000 
were  given  to  the  relativea  of  the  testator,  the  letter  has  been  erased  and 
the  letters  "el"  substituted  therefor,  thus  clianging  the  amount  of  the  leg- 
acies from  $7,000  to  $11,000.  In  another  bequest  the  words  "the  use  of^' 
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have  bpen  lnterlined»  tboogh  the  change  Is  not  really  mnterial.  This  inter- 
llneatioa  and  ttie  sabstitutidn  of  the  letters  "el*'  fur  "s*"  Just  mentioned^ 
have  been  done  with  a  different  iok  from  that  with  which  the  body  of  the 
will  was  written,  aiid  there  Is  also  much  doubt  whether  the  handwriting  in 
which  these  changes  were  made  is  the  same  as  that  in  which  Che  rest  of  the 
iiistrament  Is  written.  TheBfth  clause  of  the  will  orig;nalIyread  as  follows: 
**I  give  and  bequeath  to  my  sister.  Mary  Bich,  the  use  of  seven  thousand  dol- 
lars during  her  lifetime,  to  be  invested  in  bona  and  mortgage  on  unincum- 
bered real  estate  under  the  direction  of  my  executors  herein  named.  In  trnst, 
and  after  her  decease  goes  to  her  daughter  Susan  Rictiarils,  under  the  same 
directions  as  enjoined  on  Mary  Rich  during  the  lifetime  of  Susan  Jiiehards; 
nfler  her  decease  it  shall  go  to  Iter  children  in  equal  shares, "  At  some  time 
the  words  at  the  end  of  BHid  clause,  here  put  In  italics,  have  been  erastrd. 
and  can  now  be  read  only  from  the  marks  of  the  pen  upon  the  paper,  the  ink 
having  been  wholly  scraped  away.  The  contestants  allege  that  these  alter- 
ations in  the  will  were  cnade  after  its  execution  by  a  person  claiming  under 
the  instrument,  and  that  the  legal  effect  of  the  change  is  to  avoid  the  will. 
In  view  of  ihe  fact  that  the  aUerations  were  not  noted  at  the  bottom  of  the 
will,  and  were  of  a  nature  to  excite  suspicion,  the  proponents  were  called  on 
to  give  such  evidence  as  tbey  had  as  to  when,  and  by  whom,  the  alterations 
were  made;  and  the  contestants  then  gave  testimony  In  support  of  their  all&- 
gations  as  to  the  changes  in  the  wiil.  Crossman  T,  Orossmant  95  21^.  Y. 
153;  Williams  v.  Ashton,  1  Jolins  &  H.  115. 

On  the  evidence  adduced  I  held  tliat  ttie  alterations  had  been  made  since 
the  execution  of  the  will,  either  by  the  testator  or  by  some  person  unknown, 
bat  not  by  the  person  charged  by  the  contestants  with  the  oftense.  Tlie 
legal  question  to  be  decided  is,  therefore,  what  is  tlie  effect  of  material  alter- 
ations intlte  will,  made  after  its  execution,  either  by  the  testator  or  astranger? 
It  is  a  well-settled  rule  of  law  that  a  material  alteration  in  a  deed,  or  other 
written  contract,  which  lias  been  duly  executed  and  delivered,  made  without 
the  knowledge  or  consent  of  the  party  bound  thereby,  avoids  the  instrument, 
as  against  such  party.'  It  is  obvious,  however,  that  there  is  a  wide  differ- 
ence between  a  deed,  or  ordinary  contract,  and  a  will.  The  execution  and 
delivery  of  a  deed,  or  contract,  fixes  irreTocably  the  liability  of  the  grantor 
or  obligor;  but  the  execution  of  a  will  places  no  obligation  or  liability  upon 
any  one.  nor  does  it  confer  vested  rights  upou  any  one.  The  testator  may 
revoke  or  destroy  the  will  at  pleasure,  and  he  may  change  or  alter  its  provi- 
sions as  often  as  be  chooses,  provided  be  has  the  altered  instrument  re-exe- 
cuted and  reattested  according  to  law.  Even  after  the  testator's  death  the 
instrument  has  no  force  until  duly  established  in  a  proper  court,  and,  uFter 
probate,  any  beneficiary  named  therein  may  refuse  to  accept  a  legacy  or  other 
provision  made  for  him  in  tlie  instrument,  if  he  elects  so  to  do.  It  la  a{>- 
parenti  therefore,  that  the  peculiar  nature  of  a  will  makes  Inapplicable  to  it 
the  rule  of  law  heretofore  referred  to  in  regard  to  ^eeds,  or  other  w'ritten  con- 
tracts, and  that  the  decision  in  tliis  case  must  rest  upon  utlier  principles.  Id 
regard  to  all  wills  the  great  object  of  the  courts  is  to  give  full  effect  to  the 
intention  of  the  testator,  but  the  will  to  which  such  effect  ia  to  he  given  is 
one  made  in  confoi  mity  with  the  requirements  of  the  statute.  In  the  case  of 
an  interlineation  or  other  alteration  by  the  testator,  witliuuta  new  attestation. 
If  effect  should  be  given  to  such  change,  the  statute  of  wills,  which  requires 
an  attestation  by  subscribing  witnesses,  would  be  disregarded.  If,  on  the 
contrary,  a  will  were,  because  of  alterations,  to  be  held  entirely  void,  it  might 
utterly  defeat  the  intentions  of  the  testator.  To  avoid  this  dilemma,  of  dis- 
obeying the  mandate  of  the  legislature  on  the  one  hand,  or  of  defeating  the 
intentions  of  the  testator  on  the  other,  the  courts,  in  case  of  an  interlineation, 
erasure,  or  other  alteration  made  in  a  wiil,  either  by  the  testator  or  a  stranger, 
after  the  due  execution  of  the  instrument,  disregard  the  change^  and  probate 
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the  win  accordlTig  to  Its  original  language,  when  tbat'can  be  ascertained. 
Doaner.  JTadZocA,  42  Me,  72;  Smith  v.  Fenner  1  Gall.  170;  Wtll  iif  Tonnele, 
5  "S.  T.  Leg.  Obs.  254;  Pringle  v.  JlfcPherstm,  2  Brev.  279;  Stover  v.  Km- 
rlnll,  1  C3old.  557;  Wheeler  v.  Bent,  7  Pick.  61;  Pennlman  Will  Case,  20 
Minn.  245,  (Oil.  220;)  Wd^f  v.  Bollinger,  62  111.  368;  Loeke  t.  Jamea,  11 
Meee.  &iW.  901;  BhoH  v.  Smfift,  4  Ea8t.'418;  In  re  Hardy,  30  Law  J.  Prob. 
142;  Cooper  t.  Boekett,  4  Moore,  P.  C  419.  While  in  the  courts  of  this  state 
this  predse  point  seeols  to  have  been  very  little  discussed,  yet  there  are  several 
cases  indicating  the  opinions  of  the  judges  upon  the  question.  Before  tfae  re- 
vision of  the  statutes  of  this  state,  a  will  of  realty  only  passed  such  lands  as 
the  testator  owned  at  the  time  of  the  execution  of  the  will.  In  the  case  of 
Jackson  t.  Hollotoay,  7  Johns.  394,  which  arose  while  that  was  the  law  of 
the  statOf  the  testator  had  made  bis  will  devising  all  lands  which  he  was 
possessed  of  to  his  sons,  but  after  lis  execution  he  altered  th,e  clause  so  as  to 
read  "all  lands  which  I  die  possessed  of*"  This  change  effected  a  material  al- 
teration, as  the  testator  bad  bodght  other  lands  since  the  execution  of  his  will. 
As  to  the  effect  of  the  alterations  the  court  said:  "Tlie  obliterations  In  the 
will  were  made,  not  with  tfie  intent  to  destroy  the  devise  already  made,  but 
to  enlarge  it,  by  extending  it  to  the  lands  subsequently  acquired.  The  testa- 
tor, however,  failed  In  mabirtg  interlineations  and  corrections  which  could 
operate,  from  not  havldg  the  amendments  attested  according  to  law.  The 
obliterations  cannot,  therefore,  destroy  the  previous  devise,  for  that  was  not 
the  testator's  intention.  It  is  therefore  very  clear  that  the  first  devise  must 
stand  good. " 

There  are  many  cases  In  the  surroj^ates*  courts  in  this  state  in  which  it  has 
been  held,  without  much  discussion  of  the  question,  that  wills  in  which  un- 
attested alterations  or  obliterations  have  been  made  by  the  testator  since  the 
execution  of  tlie  instrument  should  be  admitted  to  probate  and  recorded  in 
their  original  form.  McPherson  v.  Clark,  3  Uradf.  Sur.  92 ;  In  re  Presaott,  4 
Redf.  Sur.  178;  Wetmore  v.  Carryl,  5  Redf.  Sur.  544^53;  Dyer  v.  Erving,  2 
I>em.  Sur.  160-183;/n  re  WoocTe  Will,  (Surr.)  11  N.  Y.  Supp.  157.  Theduc- 
trine  of  these  cases  is  also  held  to  be  the  law  of  this  atnte  in  (^uinn  v.  Quinn,  1 
Thomp.  &  C.  437.  In  the  will  there  considered,  the  testator,  after  Its  exe- 
cution, had  erased  some  legacies,  and  in  some  bequests  had  changed  the  name 
of  the  beneflciary.  The  general  term  directed  the  entire  will,  as  originally 
executed,  to  be  admitted  to  'probate.  In  Lovell  v.  Quitman,  25  Hun.  537, 
affirmed  in  the  court  of  appeals,  88  N.  Y.  377,  two  bequests,  one  of  85,000, 
and  one  of  |t2,000,  had  been  obliterated,  or  erased,  with  a  pen,  but  were  still 
legible.  The  appellants  claimed  th»t  the  parts  of  the  will  so  obliterated  were 
revoked,  and  that  seems  to  have  been  the  only  point  argued  by  counsel,  or 
discussed  In  the  opinions  of  the  appellate  courts.  The  surrogate,  however, 
ndniitted  the  whole  will,  Including  the  obliterated  clauses,  to  probate,  and 
his  action  In  this  respect  was  approved  by  the  hi^jher  courts,  which  aOirmt'd 
his  decree.  The  text  writers  also  hold  opinions  upon  the  point  under  con- 
sideration similar  to  those  heretofore  expressed.  Woerner,  in  his  American 
Iaw  of  Administration,  (volume  1,  p.  92,)  says:  "If  a  legacy  be  obliteruted 
by  &  stranger,  or  Inserted  by  interlineation,  or  changed  in  effect  or  amount, 
and  the  original  legacy  be  known,  it  may  be  prove.l  us  it  originally  stood." 
In  1  Redf.  Wills,  p.  315,  par.  22,  It  is  said:  ""VVhere  ttie  testator  makes  an 
altemtion  in  his  will,  by  erasure  or  interlineation,  or  In  any  other  mode,  with- 
out authenticating  such  alteration  by  a  new  attestation,  in  the  presence  of 
witnesses,  or  other  form  required  by  the  statute,  it  being  presumed  that  the 
erasure  was  intehded  to  be  dependent  upon  the  alteration  going  into  effect 
as  a  substitute,  such  alteration  not  being  so  made  as  to  take  effect,  the  will 
stands,  in  leg»(l  force,  the,  same  as  it  die]  before,  so  far  as  it  is  legible  after  tfae 
attempted  alteration."  In  Schouler,  Wills,  g§  434  and  432,  the  rule  is.stated 
as  follows:  "When  a  wUl  is  informally  altered  by  the  teistator   •   *   *  tha 
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legal  effect  Is  not  to  make  the  will  void,  bat  to  establish  It  In  probate  as  it 
stood  before  the  change  was  made."  "Alterations  made  in  a  will  a  stranger 
after  Its  due  execution,  and  without  the  testator's  knowledge  or  sanction,  do 
not  affect  the  validity  of  the  testHment  in  other  respects."  "If  there  is  no 
sufficient  attestation  of  the  will  as  altered,  the  alteration  cannot  take  effect, 
bat  the  will  stands  as  before."  I  conclude,  therefore,  that  the  will  mast  be 
admitted  to  probate,  and  recorded,  as  it  was  before  the  alterations  and  obliter- 
ations before  mentioned  were  made;  and  a  decree  may  be  entered  In  accord- 
ance with  Htis  opinion  on  two  days*  notice. 

In  re  UNDBRmi.L'8  Estatb. 
iSwrogaufB  Court,  Westchester  Covavbu-  March,  I6BQ1) 

%  LmiOT  TU— BsqUKST  TO  BXBOUTOB. 

A  bequest  to  an  exeoutor  of  a  oerUin  sum,  **0Ter  and  abora  his  legal  eommlislnBs 
and  ezpeiues,"  ii  not  within  the  purview  of  Laws  1S87,  a.  718, 1  8,  (8  Bev.  8k,  8th 
Bd.,  p.  1088,)  proTidlDg  that,  when  a  bequMt  is  nude  to  ao  executor  "in  liau"  of 
eommiBslonB,  the  excess  of  suoh  devise,  above  a  TBBwmaUe  oompwisation  fOr  his 
■ervioes,  li  subject  to  collateral  Inheritanoetax. 
%,  SiUiB—VAum  or  Bagmsr. 

A.  bequest  tSOO,  p^Ue  a  year  or  mors  after  the  date  of  th«  letters  testament 
tary.  Is  not  of  the  cash  value  of  8500,  and  Is  not  snbjoct  to  the  legacy  tax,  under 
Laws  1887,  a  718,  f  1,  (8  Rev.  Bt.,  8th  Bd.,  p.  KM,)  eocemptlng  any  le|p«y,  "the  clear 
Buu-ket  TBlue"  of  which  is  less  than  I6OO1  ' 

IL  S*lf>— EXBXniOHB— AUCSHOUSB. 

An  Instltntttw  fdr  the  blind,  whbdi  does  not  reoelve  parfrMU  paUamts  nndw  anj 
drouBstance,  Is  an  aUnshonse,  within  9  Bsv.  St.  (Sth  ±M.)  p.  1088.  %  4,  snbd.  L 
which  provides  that  the  personal  property  of  "every  pooiiionae,  almshonsa.  ana 
house  of  industry**  shall  be  exempt  mm  taxation,  and  a  Deqnest  to  It  is  not  ani^eot 
to  the  legacy  tax  law. 
^  BuiB— Cbbditob  or  DsoaDmiT. 

Where  a  bequest  of  more  than  $500  Is  nade  to  a  creditor  on  condition  that  he  so- 
cepis  it  in  full  of  all  unsettled  accounts  and  daima  against  testator,  it  is  not  sub- 
ject to  the  collateral  inheritanoe  tax,  when  it  appears  tiiat  sneh  aooonats  axoeed 
the  sum  bequeathed. 

Proceeding  for  the  api^alsement  of  the  estate  of  Edward  B.  Underhill,  de- 
ceased, to  fix  the  Talne  of  certain  legacies,  including  one  of  VSOO  to  the  New 
York  Institution  for  the  Blind,  and  determine  whether  they  are  subject  to 
the  collateral  inheritance  tax,  under  Liiwa  1887,  c.  718,  (2  Bct.  St.,  8tb  £d.» 
p.  1088.)  which  provides  as  follows:  "Section  1.  After  the  passage  of  this  act. 
all  property  which  shall  pasa  bj  will  •  •  *  from  any  person  who  may 
die  seised  or  possessed  of  the  same,  while  m  resident  of  this  state,  *  *  * 
to  any  person  or  persons,  or  to  any  body  politic  or  corporate,"  other  than  to 
certain  specified  relatives  of  decedent,  or  the  "InsUtationB  now  exempted  by 
law  from  taxation,  by  reason  whereof  any  such  peraon  or  corporation  shall  be- 
come beneScially  entitled,  in  possession  or  expectancy,  to  any  such  property, 
or  to  the  income  thereof,  shall  be  and  is  subject  to  a  tax  of  five  dollars  on 
every  hundred  dollars  of  the  dear  market  value  of  such  property,  *  *  * 
provided  that  an  estate  which  may  be  valued  at  a  less  sum  than  five  hundred 
dollars  shall  not  be  subject  to  suc^  duty  or  tax."  "Sec.  3.  Whenever  a  de- 
cedent appoints  or  names  one  or  more  executors  or  trustees,  and  makes  a  be- 
quest or  devise  of  property  to  them  tn  lieu  of  their  commissions  or  allowances, 
wlUch  otherwise  would  be  liable  to  said  tax,  •  •  *  and  satd  bequest 
*  *  *  exceed  what  would  be  a  reasonable  compensation  for  th^  aervioea, 
aach  excess  shall  be  liable  to  said  tax.   *   «  *** 

H.  H,  UnderhiU,  for  the  executors.  Piatt  A  Bowvn,  foe  New  Tork  In- 
ititution  for  the  Blind. 

OoFTXK,  S.  There  were  three  executors  named  In  the  will,  all  of  whom 
qualifled.   To  each  of  those  who  shoald  qaali^  and  art  the  testator  bequeathed 
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$500,  over  and  above  his  legal  coromlBafons  and  ezpenaes,  one  half  of  which 
Bom  was  made  payable  Ane  year  after  he  should  have  qualifled  as  anch,  and 
the  othtt  half  on  the  Bnal  aocounting,  which  could  not,  by  reason  of  the 
proTblODS  of  th«  will,  occur  in  leas  than  7  years.  Section  8  of  the  act  pro* 
Tides  for  a  case  where  a  bequest  is  made  in  lieu  of  oommissiona;  but  these 
bequeats  aro  given  in  addition  to  them,  and  are  not,  therefore,  within  the 
porview  of  that  section.  Aa  the  sum  is  only  $500  to  eiichi  and  is  not  made 
payable  immediately,  but  such  payment  ia  ^Kiatponed,  aa  stated,  (iie  present 
caah  value  is  less  than  $500,  and  thus  all  are  exempt  from  the  tax. 

The  bequests  of  $500  each  to  the  several  charitable  institutions  are  also  ex- 
empt, beoiuBe  payable  at  the  end  of  a  year  from  the  date  of  the  letters  testa- 
mentary, and  the  cash  value,  therefore,  Is  less  than  $500,  as  recently  held 
by  me  in  £s  PeeK  9  N.  T.  Supp.  465.  The  teg:v}y  to  the  institution  for 
the  blind  is  claimed  to  be  also  exempt,  on  the  ground  that  it  does  not  receive 
pay  from  patients  under  any  circumstances.  This  is  alleged  on  its  behnlf, 
and  ia  not  oontroverted.  Hence  It  is  exempt  as  an  almshouse,  nnder  subdl- 
Tiaion  4,  §  4.  tit.  1,  c.  13,  pt.  1,  Rev.  St.,'  (volume  2,  8th  Ed.,  p.  1088.) 

The  testator  bequeathed  to  Henry  G.  Kear,  his  foreman,  who  had  for  many 
jeara  managed  several  large  farms  of  his,  the  aum  of  $4,000,  payable  as  soon 
as  might  be  after  testator's  decease,  upon  condition  that  he  siiould  accept  the 
same  in  full  of  all  nnaettled  accounts  and  claims  against  him,  other  than  the 
amount  of  any  note  or  notes  he  might  bold.  It  was  made  to  appear  that  the 
amoant  of  Kear's  claim  for  services  was,  exclusive  of  any  sueh  notes,  some- 
what in  excees  of  the  aum  bequeathed,  but  that  he  was  willing  to  accept  the 
legate  in  full.  Had  no  beqneat  been  made  in  thiaform,  Irat  Kear's  claim  bad 
been  Itft  in  the  class  of  **all  my  Just  debts,"  which  a  testator  usually  directs 
his  execDtors  to  pay.  it  wonld  certainly  have  been  exempt  from  taxation.  If 
he  had  simply  bequeathed  $4,000  without  the  mention  of  any  claim,  then  it 
would  bare  bissn  tnxatde.  Where  a  testator  chooses  to  provide.  In  tiie  form 
of  a  bequest,  for  the  payment  ot  a  jiwt  debt,  with  a  view,  possibly,  of  obvl- 
■Ung  any  qoeation  In  the  minds  of  his  executors  aa  to  ita  amount  or  validity, 
be  could  do  ao  with  great  propria^;  bat  by  doing  It  be  could  not  elotbe  it 
with  ttie  ctiaradiW  of  a  gift.  Under  the  circumstances  It  will  readily  be  sefn 
that,  by  this  pKOvlston  ul  the  will,  ao  property  is  "transferred  by  deed,  grant, 
sale,  or  gift,"  as  contemplated  by  the  flrst  section  of  thia  act,  to  Kear.  He 
■Imply  designates  tbe  mode  (A  payment  of  a  debt.  It  is  aoauidlugly  held  ta 
be  exempt  from  taxation  naAes  tlie  act. 


Tatlok  e.  OituriTB  Stats  Protzdknt  Absooxatxon  et  aL 

(Supreme  Court,  Qmerxil  Term,  Second  Deportment.  July  22, 1898.) 

fiMxiaiT  GoRK>UTio?i— Skrvio  of  Proosss— UANAOiKa  AoBirrs. 

Proeeas  against  a  foreign  oorporatloa  was  Hrved  on  Ita  managitig  agent  and 
oaaUer  oadM'  Code  Civil  Proo.  $  48S,  which  provides  that  snoh  aezvioe  may  be 
made  witbin  the  state  upon  tbe  president,  treasurer,  or  secretary,  nod,  if  none 
snch  be  found,  then  upon  the  offlcer  performing  corresponding  functions.  Held 
anneoessarr  that  snch  tast-mentioned  person  shoald  bave  entire  ooatroL  or  obarga 
•f  defandantfa  bnaiDesa  ia  order  to  vailaata  servioa  on  him. 

Anieal  from  special  term,  Dntcheas  county. 

Action  by  LUUe  a  Tayhir  against  the  Granite  State  Provident  Association. 

a  forngn  corpocatlon,  and  others.  Service  of  prooess  was  made  on  John  M. 

TowoMDd,  as  mansging  agent  or  cashier  of  defendant  corporation,  in  pur- 
's Rev.  St  nth  Ed.)  p.  1088, 1 4,  subd.  4,  provides  as  foUows:  "Beci.  ThefoUowtng 

■ropery  shall  be  exempt  from  taxation:  *  *  *   <4)  Every  poorhoose,  almshouse, 

Mua  tit  ladnatry,  •  •  •  and  personal  property  used  for  snoh  pnrpotes,  belonging 

to  or  eoDBoeted  With  Um  saoM. " 
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Bnitaceof  Code  OLwil  Vnc.  g'482,  which  pioTfdes  that  personal  Mrvfee  at  pto. 
ens  agalnrt  a  toralgn  eoiporation  must  be  nmle  by  detivfring  a-cApy  thiHre- 
of  within  the  state  ''to  the  presldMit,  traMnrar.  </r  seervlMry,  or.  it  the  cor* 
peraUon  lacks  either  of  tbooe  offleerst  to  the  efflcer  performing  eerrespondldg 
fnuctlsns  under  another  name."  From  an  order  denying  ite  modon  'to  va- 
cate a  Jndgment  based  on  such  service  of  pioeess,  defttnuattt  'SisoeiatfaMi  ap- 
peals. Affirmed. 
The  answering  afldavlta  ate  as  follows: 

"Ullte  S.  Taylor,  being  duly  sworn,  suya:  I  am  the  plaintiff  In 4b» above- 
entitled  McHon.  The  purpose  of  the  aetion  is'to  set  aside  a  mortage  execut- 
ed by  this  pkantifl  and  her  hnsband  to  the  defendai>t  the  Gnnite  State  Prov- 
ident Assoefatfon.  Deponent  says  that  she  knows  John  H.  Townsend. 
That  on  or  about  tlie  seeond  d^y  of  December.  1889,  be  -flailed  at  her  bbuae, 
in  the  eity  of  Ponghkeepeie,  and  tntormed  her  that  be  was  tha-r^res^ntatlve 
and  acting  for  the  Qranlte  State  Provident  Association.  «nd  theteooh  associ- 
ation would  loan  to  her  and  her  husband  the  sura  of  •1.200.  the  same  to  be 
paid  by  installments  of  •IS  a  month,  until  the  whole  ainodrit  - thereof,  prin- 
cipal and  interest,  was  ptdd  and'satlsaed ;  and  that  the  eunpa^y  would  take 
a  mortgage  upon  the  lot  of  land  named  in  the  oompiaint  in  thia  aetion  as 
security  for  such  loan.  That  such  money  was  to  be  used  ftHr  •the  purpose  of 
ereeting  a  bouse  on  said  lot  of  land.  That  she  then  and  there  agreed  to  tiie 
same,  when  the  said  Townsend  prodnoed  a  pBp«  writing  tlut  he  declared  to 
be  a  mor^pige  for  $1,200.  to  seeure  the  loan  by  said  Granite  State  Frwrldent 
Association,  upon  the  terms  and  -conditions  above  stated.  Vhat  relying  upon 
the  statements  of  said  Townsend,  and  without  reading  Mr  knowing  the  oon- 
tents  of  said  paper,  except  1^  such  statements,  she  tlien  and  there  signed  eaid 
paper,  and  ackowledged  the  same  before  said  Townsend.  That  thereupon  said 
Townsend  took  and  carried  tlte  said  paper  away.  That  said  pnp^r  bears 
date  December  2.  1889.  Deponent  further  says  that  afterwards,  and 
on  or  about  December  6,  18^.  the  said  John  M.  Townsend  again  called 
upon  her  at  her  house  in  the  city  of  Pouglikeepsie,  and  had  there  with  him 
another  {npar  which  he  desired  her  to  sign  and  aoknowtetlge  Iwfore  bim; 
he  at  ttie  same  time  stating  to  deponent  that  the  second  paper  was  only  to 
carry  out  the  first  and  to  secure  tlie  Qrnnlte  Stnte  Provident  AssociHtion 
for  the  loan  of  the  said  S1.200.  That  relying  upon  such  statement,  and 
without  rending  or  knowing  thecontents  of  said  second  paper,  she  did  then 
and  there  sign  the  same,  and  acknowledged  It  before  said  Townsend,  fully 
believing  that  he  was  acting  honestly  for  and  In  behalf  of  said  associallon. 
and  not  otlierwlse.  That  thereupon  said  Townsend  took  and  carried  said 
second  paper  away.  Deponent  furiher  says  that  at  the  time  of  the^xecution 
of  said  piipei-s  no  money  was  ptild  lo  her  or  her  husband  by  the  said  associap 
tiun.  That  immediately  or  very  soon  thereafter  she  and  lier  husband  con- 
tracted with  various  parties  to  perform  labor  and  furnish  material  to  be  be- 
stowed and  used  in  building  a  house  on  said  lot  named  in  the  mortgage  given 
to  Townsend  as  aforesaid.  That  such  parties  did  perform  labor  and  furnish 
material  with  the  agreement  and  underatanding  that  they  should  be  paid 
therefor  out  of  the  $1,200  that  tlie  Granite  State  Provident  Association  bad 
agreed  to  loan  on  tlie  security  aforesaid.  That  thereupon  the  said  John  M. 
Townsend,  claiming  to  be  the  agent  and  cashier  of  said  association  and  acting 
for  it,  did  pay  by  checks,  wliich  checks  were  from  time  to  time  Indorsed  by- 
deponent  and  her  husband  to  various  parties,  who  had  performed  labor  and 
furnished  materials  in  the  building  of  said  house.  Tn  this  way  nearly  all  of 
ttie  •1,200  was  paid.  That  such  payments  continued  for  a  long  time  after 
making  and  signing  the  papers,  and  until  the  completion  of  the  house,  the 
said  Townsend  at  all  times  claiming  to  be  the  representative  and  acting  for 
the  said  association.  Deponent  afterwards,  with  her  husband,  paid  to  the 
said  association,  in  pursuance  with  the  agreement  made  wttb  TOwasand  to 
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916  a  month  In  the  aggn^igate.  the  stjm'bf  96&4c.  That  the  saltl  assbciatlon , 
trr  itself  or  agents,  accepted  the  payments  s6-md9b'6f'916  a  tnonth.  I>e()diient 
farther  fajs  that  at  the  edil  of  that  tinie  'She  Ri^  learned't'hht.  fn  fact,  the 
Orritiite  State  Provident  Aisodkitlon'had  nof  loaned  h^r  or  herhusbnnd'ti  single 
dollar.  That  the  plBper  she  had  executed  on  the  Qd  day  of  December,  1889, 
-and  which  paper  she  had  been  told  by  To^risend  >m  ft  mdrtga^  to  secure 
the  payment  of  91,200  to  the  said'asSociHilion  fn  tnonthty  installments  of  $16 
a  month.  Was  fn  fact  a  mortgage  <>t  91.200  to  WilHiiin  -H.  Frank  and  Valen- 
t}ne  Frank,  Jr.,  cbndltlonnl  to  pay  that  ftam  at  thie  end  of  Ave  years,  with 
€  per  cent.,  payable  Bemlannnally,  And  Hbat  the  Franks  had,  in  iaiit,  furnished 
the  entire  amoant  of  the  loan.  That  the  Bfecdnd  paper,  beilring  date  of  the 
6th  day  of  December,  1889,  and  which  this  action  was  brotr^ht  to  annul  and 
«et  aside,  wtts  given  to  the  association,  and  bad  no  reference  to  the  hmn  of 
the  91.800;  was  wholly  withbtit  consldemtidn;  ivas  dbtalned  by  falde  repi'e- 
aentations  knd  void.  That'ther6t^n  iUe  refilsed  to  make  atay  further  pay- 
ments to  4ald  associlltlon,  the  Franks  having  a  good  and  valid  mortgage  for 
the  whole  ambbnt  of  tbe  loan.  Deponent  further  says  that  at  no  time  has  she 
had  any  relation  irlth  ariy  person  f  n  the  transaction  of  the  business  other  than 
John  M.  Totrasend.  That  he  made  tlie  contract  representing  himself  as  tbe 
agent  dr  representative  of  the  conipRny.  That  tbe  papers  were  all  execntiod 
before  him.  That  he  paid  all  the  money,  claiming  to  bet  hsau(A  repi'eSentative, 
and  at  no  time  has  said  association  notified  her  that  he  was  not  acting  as  its 
lawful  agent.  Deponent  says  that  the  association  did  accept  the  mortgage 
procured  as  aforesaid  by  said  Townsend,'dId  take  and  accept  payments  of 
916  a  month  by  virtue  of  the  same,  and  did  on  or  about  the  i9th  day  of  No- 
vember, 1891,  commence  an  action  against  tfbfs'defendaht,  through  John  M. 
Townsend,  to  foreclose  the  very  mortgage  thrt  he  had  procured,  and  had 
acted  aa  the  agent  in  all  things  relating  thereto,  of  tbe  association,  from  the 
beginning.  Deponent  further  says  that  she  has  read  tbe  atHdavits  of  John 
M.  Townsend,  Edward  Hassett.  and  Joseph  G.  Moore,  used  on  the  moUun 
herein,  and  that  each  nnd  all  of  them  are  wholly  false  in  the  statement  that 
John  M.  Townsend  never  acted  as  the  managing  agent  or  cashier  of  the 
Oranite  State  Provident  Association,  except  as  attorney  of  record  In  the  action 
commenced  on  or  about  November  It),  189^1.  Deponent  farther  says  that  the 
affidavit  of  said  John  M.  Townsend.  wherein  he  says  that  he  never  acted  in 
«ny^  capacity  whatever  than  as  attorney  of  record  in  an  action  now  pending 
in  the  Diitdiess  coonty  conrt  for  foreclosure  of  a  mortgage  given  by  Andras 
L.  Taylor  and  liltie  S.  Taylor  to  said  Granite  State  Pruvtdent  Association,  Is 
and  must  be  knowingly,  willfully,  and  mHllciuusly  false.  Depon*-nt  further 
pays  that  John  H.  Townsend  having  acted  as  the  cashier,  director,  or  manag- 
ing agent  of  the  association  in  the  beginning,  and  the  aB^ocintiim  having 
adopted  his  acts  anri  undertaken  to  avail  itself  of  any  beneffts  thereof,  and 
having  continued  auoh  recognition  by  directing  him  to  carry  out  the  purpose 
In  tht*  management  of  the  business  undertaken  as  attorney  or  otherwise,  in 
view  of  the  purpose  and  Intention  of  tht;  statute,  makes  htm  the  managing  agent 
■of  the  association  within  this  state,  upon  whom  a  sumDions  may  be  properly 
and  legally  served.  Deponent  further  says  that  she  has  been  thus  informed  and 
believes  the  samb  to  be  true,  and  that  such  construction  would  promote  equity 
and  justice,  and  tend  to  prevent  a  foreign  corporation,  through  rapacious  and 
unscrupulous  attorneys,  from  canying  out  to  consum&iation  a  planned  and 
premeditated  fraud." 

"Andrns  L.  Taylor,  bi^ng  duly  sworn,  says  that  he  la  one  of  the  above* 
naoaed  defendftnts,  iwd  the  husband  of  plaintiff  herein.  That  the  only 
nionej  ever  had  upon  any  mortgage  named  in  the  pleadings  In  this  action 
was  tbe  sum  of  91*200.  That,  at  the  time  of  obtaining  said  money,  he  sup- 
poMd  aiad  was  led  to  believe,  by  statements  made  by  John  Townsend,  that 
««1d  91,200  was  ttie  money  of  the  Granite  State  FrovMent  Association,  and 
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so  believed  for  a  long  Ume  thereafter.  That  said  money  was  obtained  for 
the  purpose  of  building  a  boose  on  said  lot  mentioned  in  this  action.  Tliat 
after  the  making  of  the  mortgages  he  contracted  witb  parties  for  trectiiig  a 
hoQseon  sstd  lot.  That  varlons  persons  did  labor  and  famished  material  in  the 
erection  of  said  house.  That  the  said  John  Townsend,  representing  himself 
to  be  and  acting  as  the  agent  of  the  Granite  State  Froyident  AraociaUon. 
acted  as  cashier  ior  them  in  making  all  Uie  payments  to  the  various  persons 
performii^  labor  or  furnishing  material  In  tho  oonstructiou  of  said  house. 
That  aftn*  the  same  was  completed,  ,and  after  the  workmen  and  others  had 
been  paid  by  said  lownsend,  there  remained  a  small  amount  of  the  •1,20() 
unexpended,  which  said  balance  was  then  paid  to  deponent  by  said  Townsend. 
Deptment  farther  says  that  he  has  read  the  affldavU  of  said  Townsend  made 
on  this  motion,  wherein  lie  si^  that  he  never  had  any  connection  whatever 
with  the  Granite  State  Provident  Association,  of  UanchMter,  N.  H.,  ejceept 
as  attorney  d  record  in  an  action  now  pending  in  the  Dutchess  county  oourt 
for  foredosnre  of  a  mmtgage  given  1^  Andrns  I«.  Tiqrlor  and  Ullie  S.  Taylor 
to  said  Granite  State  Provident  Assoolation,  and  the  further  statement,  made 
by  said  Townsend,  that  at  the  time  of  the,8erviee  of  the  summons  upon  liim 
in  this  action,  he  never  was  and  never  acted  as  an  agent,  managing  agent, 
or  easbier  of  ths  Granite  State  Provident  Association,  nor  In  any  capacity 
than  as  an  attorn^  of  record,  as  above  stated,  and  that  such  statements  of 
said  John  M.  Townsmd  are  wholly  fUse.  Deponent  says  that  the  mortgi^es 
were  produced  by  snd  executed  before  s^  Townsend,  and  the  entire  business, 
from  the  beginning,  done  and  .transacted  by  and  through  said  Townaend. 
Deponmt  further  wjb  that,  in  the  action  mentioned  by  the  said  Townsend, 
in  which  he  appears  as  the  attorney  for  the  Chmnite  State  Provident  Assoc] 
ation,  sald  Townsend  swore  to  the  eomplalnt.  That  therehi  he  states  *tliat 
the  grounds  of  deponent's  belief  as  to  all  matters  not  stated  upon  his  knowl* 
eiige  are  conversations  with  and  admissions  made  by  the  defendant  Andrus 
L.  Taylor,  in  reference  to  the  cause  of  action  set  forth  in  tlie  complaint 
herein.'  Deponent  says  that  be  did  have,  at  different  times,  conversations 
with  the  said  Townaend,  after  the  making  of  the  mortgages,  in  respect  tu  the 
same,  and  tbat  at  each  and  all  of  them  he  represented  liimself  to  be  the  agent 
or  cashier  of  said  aasociatlon,  and  was  acting  as  such.  That  such  conver- 
sations and  acts  of  Townsend  were  before  he  appeared  as  the  attorney  of  rec- 
ord in  the  action  named  in  his  affidavit.  Deponent  further  says  that  the 
statement  made  in  the  affidavit  of  said  Townsend,  wherein  he  says.  *  I  have 
never  bad  any  of  the  relations  to  said  corporation  mentioned  in  section  432 
of  the  Code  of  Civil  Procedure,'  is  wholly  false.  That  he  did  act  as  the 
agent  of  said  company,  from  the  beginning,  and  as  cashier  thereof,  in  all 
dealings  with  this  deponent  (and  the  plaintifF  in  this  action)  had  with  such 
association,  and  at  no  time  has  said  or  done  anything  disclosing  that  such  re- 
lations had  ceased  to  exist. " 

"Edward  Wallin,  being  duly  sworn,  says  that  he  la  about  49  yrars  of  age; 
that  he  is  a  mason,  and  doing  business  as  such,  and  lias  done  so  for  about  22 
years.  I  know  Andrua  L.  Taylor  and  Liilie  S.  Taylor,  his  wife.  About  two 
years  ago  they  contracted  witb  me  to  do  the  mason  work  on  a  house  about  to 
t>e  constructed  by  them  in  tbe  city  of  Fouglikeepsie,  on  a  lot  of  land  in  Man- 
sion street.  I  contracted  to  do  tbe  work  for  $280.  There  was  a  written 
contract  between  us.  By  virtue  of  It,  I  was  to  be  paid  in  three  payments, 
as  the  work  progressed.  The  contract  was  executed  in  the  office  of  John  M. 
Townsend,  in  the  city  of  Pougbkeepsie.  Tbe  payments  were  to  be  made  by 
said  John  M.  Townsend.  Townsend  informed  me  tbat  the  money  was  to 
come  from  the  Granite  State  Provident  Association,  and  that  he  was  acting 
for  it.  He  said  he  wanted  all  bills  in  order  to  satisfy  the  association  that  all 
was  right  before  paying  the  money.  John  M.  Townsend  paid  me  all  the 
mon^  by  cheek.  IiUlle  S.  Taylor  and  her  husband  indorsed  the  checks,  and 
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I  did  the  ume.  Tovnsend  aaSA  tiw  indorBements  were  for  the  purpose 
of  ebowioff  the  asaodation  bow  the  money  wai  expended.  Townsend  said 
he  W8B  acuDg  for  the  company,  and  I  had  deaUngs  with  no  person  represent- 
ing the  company,  except  Townsend.  Xhere  was  but  one  house  upon  which  I 
did  work,  and  it  Is  the  same  mentioned  In  ttiesejproeeedings.  At  no  time 
did  I  hear  or  know  that  the  monqr  being  pakl  by  Townsend  came  from  Wil- 
liam H.  or  Valentine  Frank,  Jr.,  but.  from  all  that  waa  said  and  done  by 
Townsend,  was  led  to  believe,  and  did  believe,  that  the  money  was  being  ad- 
vanced by  the  Granite  State  Provident  .Association  to  liillle  S.  Ti^rlor  and 
Andrna  L.  Taylor,  and,  from  all  that  1  heard  iind  knew  at  the  time,  I  fully 
believe  that  both  LiUie  8.  Taylor  and  Andrus  L.  Taylor  believed  that  the 
money  was  so  advanced  by  said  association.** 

"Nelson  D.  Baker,  being  duly  sworn,  says  that  be  knows  of  the  Granite 
State  Provident  Association,  und  has  had  business  with  the  association  con- 
tinually since  on  or  about  the  15tb  day  of  August,  1889.  I  know  that  dur- 
ing much  of  the  time  John  M.  Townsend  hns  been  acting  as  the  agent  of 
said  company  in  matters  relating  to  the  general  busisess  of  said  company  In 
this  county.  Thatthe  deponent  had  a  small  loan  from  the  said  company.  That 
in  matters  growing  out  of  it,  relating  to  tbe  payment  of  money,  be  was  in- 
structed by  the  officers  of  the  company  to  apply  to  said  Townsend  for  direc- 
tions and  Instructions  r^arding  the  conduct  of  Vte  business.  After  receiv- 
ing InstmcUons  from  the  compimy  to  do  so.  I  did  see  Townsend,  and  he  did 
act  for  and  as  the  agent  of  said  association  in  matters  relating  to  the  loan  of 
money,  payments,  and  its  business  generally  in  this  county.  I  know  that 
the  business  that  be  did  in  my  case  for  said  company  was  of  the  same  nature 
of  that  of  LiUie  S.  Taylor.  There  was  no  suit  pending,  and  the  business  he 
was  doing  for  the  company  was  not  as  attorney  in  any  pending  action.** 

**Seth  H.  Fierce,  being  duly  sworn,  says  that  he  knows  John  M.  Townsend. 
That  his  business  is  the  manufacture  of  sash,  blinds,  and  doors  in  the  city  of 
Fougbkeepsle.  Thatsome  two  years  ago  his  firm.  Brooks  ^Fierce,  furnished 
material  to  Andrus  L.  Taylor  and  bis  wife,  this  plaintiff,  for  building  a  house 
in  the  city  of  Fonghkeepsie,  In  Mansion  street,  (the  same  house  mentioned 
in  this  action,)  to  the  amount  of  about  one  hundred  and  ninety  dollars.  That 
thej  received  the  pay  therefor  by  checks  of  John  M.  Townsend,  it  being  stated 
and  understood  that  he  was  acting  for  the  Granite  State  Provident  Associa- 
tion, and  that  the  money  paid  by  him  was  loaned  to  this  plalntlfiF  and  her  hus- 
band by  said  association.  The  last  payment  was  made  by  John  M.  Town< 
send,  personally,  he  bringing  tbe  check  to  our  place  of  business,  at  number  40 
South  Water  street,  Poughkeepsle." 

Argued  before  Dtxman  and  Cuixkn,  JJ. 

Sdtoard  Stuutt,  for  appellant.  /.  V.  W.  Doty,  for  respondent. 

CuujEK,  J.  It  was  not  necessary  that  Mr.  Townsend,  the  person  on  whom 
service  was  made,  should  have  had  entire  control  or  charge  of  the  defendant's 
business.  *'If  he  sustained  sufficient  character  and  rank  to  render  it  reason- 
ably certain  that  the  corporation  would  beapprised  of  tlie  service,  the  require- 
ment of  tbe  statute  is  answered. "  Barrett  v.  Telephone  Co.,  (Sup.)  10  N.  Y 
Supp.  138;  Palmer -v.  Pennsylvania  Co.,  35  Hun,  370.  The  affidavits  on  which 
tbe  motion  to  set  aside  the  judgmect  was  based,  averred  that  Townsend  had  no 
connection  with  the  defendant  other  than  as  an  attorney  prosecuting  for  it  a 
lawsuit.  But  the  answering  affidavits  showed  beyond  question  that  his  agency 
for  tbe  defendant  was  of  a  far  more  extensive  character, — a  character  suffi- 
ciently extensive,  in  our  Judgment,  to  uphold  the  service.  The  affidavits  pre- 
sented by  defendant  on  the  motion  to  resettle  the  order  denying  defendant's 
application  are  not  properly  before  us  on  the  appeal  from  the  original  order. 
Ko  leave  was  asked  or  obtained  to  present  additional  affidavits.  The  defend- 
ant risked  the  faith  of  its  application  on  tbe  original  papers,  and  should  abide 
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the  resalt  Tbe  order  denying  defendant's  motion  to  set  aside  the  Judginrnt. 
and  the  ordlftr  denying  its  applieatlua  to  resettle  order/should  be  affirmed* 
with  #10  costs    each  appeal*  and  dlsbaraementa. 

Qatsb  v.  OmzEMs*  Bank  of  Perrt. 
(fttpfWM  Cotirt,  QtMMl  Termt'Fifn  Detnrtt/ienL  Jane  91;  lUiOlL) 

Dissenting  opinion.   For  majorl^  opinion,  see  19  H.  T.  Sapp.  51Sb 

Childs,  J.t  (ditsmtinff.)  The  answer  of  the  defendant  contains  numo^ 
ous  allegations  of  fraud  on  tbe  part  of  the  plHliiliff's  assignors,  and  upon  tb« 
trial  testimony  was  given  by  the  defendant  in  support  uf  such  allegationa. 
from  which  testimony  tbe  referee  lias  found  as  a  fact  that  the  assignment 
under  which  the  plaintiff  claims  "  was  made  by  said  Helen  A.  Williams  and 
L.  Sophia  Williams,  with  intent  to  hinder,  delay,  and  defraud  tlie  defendant 
and  others,  creditors  of  said  Helen  A.  and  L.  Sopbia  Williams."  It  ia 
claimed  by  tbe  appellant,  in  substiince,  that  such  finding  was  Influenced 
wholly  by  tiie  decision  of  this  court  adjudging  ^liat  said  _  assignment  was 
fraudulent  in  law  hj  renson  of  tbe  preference  of  tbe  Clarlc  'notes  lo  1m  pidd 
from  the  copartnership  assets.  If  this  contention  was  suppur£ed  by  an  exam- 
ination of  tlie  case,  it  would  of  course  lead  to  a  new  trial  of  the  action,  the 
•court  of  appeals  having  reversed  that  determination. 

My  examination  has  led  to  a  different  conclusion.  As  before  indicated* 
tlie  defendant  gave  testimuny  In  Bupjtort  of  numerous  Mllegations  in  the  an- 
swer attacking  the  bona  fides  of  the  assignment,  oue  of  such  allegations  hav- 
ing reference  to  the  Clark  notes.  Upon  the  whole  of  the  evidence,  tbe  ref- 
eree has  made  the  llnding  above  quoted.  That  this  is  so,  and  that  tbe  ref- 
eree did  not  regard  as  controlling  the  testimony  or  decision  in  regard  to  tbe 
Clark  notes.  Is  made  clear  by  the  fact  that  the  referee  declined  to  hold,  in  r^ 
spouse  to  the  plaintiff's  request,  "that  in  the  making  and  execution  of  said 
general  asBignment  neither  the  said  Helen  A.  Williams  nor  L.  Sophia  Wil- 
liams had  any  intent  to  binder,  delay,  or  defraud  their  creditors,  or  the  credit- 
on  of  tlie  firm  of  Williams  A  Co.,  any  further  than  the  presumption  of  fraud- 
ulent intent  on  their  part  In  the  making  of  said  general  assignment  may 
arise  from  the  fact  that  the  said  general  assignment  contains  a  direction  fur 
the  payment  of  the  said  promissory  notes  to  the  said  Ephraim  M.  Clark  out  of 
the  copartnei-shlp  assets  of  the  fino  of  Williams  &  Co."  Under  these  cir- 
cumstances, the  reversal  of  the  decision  in  regard  to  the  Clark  notes  can 
have  no  other  or  greater  effect  than  to  strike  from  tlie  case  all  the  testimony 
in  relation  thereto  as  tending  to  support  any  allegation  of  fraud  on  the  part 
of  tbe  plaintiff's  assignors,  and  to  leave  tbe  defense  of  fraud  resting  upon 
the  other  testimony  in  tbe  case,  which.  If  sulticient  to  support  the  filling  of 
the  referee,  must  lead  to  an  affirmance  of  tbe  judgment.  An  examinatiun 
of  tbe  case  will  show  that  the  finding  of  the  referee  is  supported  by  the  evi- 
dence, excluding  all  reference  to  tbe  Clark  notes;  and  it  appearing  that  the 
referee  entertained  this  view  of  tlie  case,  and  made  his  findings  accordingly. 
I  think  the  judgment  entered  on  his  report  should  be  affirmed.  Judgment 
reversed,  and  new  trial  granted,  with  costs  to  abide  tbe  event. 


Van  Vechten  et  al.  v.  Van  Vechteh, 
(Supnenw  Cowi%  Cteneral  2'erm,  ThVrd  DepartmetO.   September  14, 18ML) 

1m  DOOnfailTART  BVIOBSOB— PORTIOS  OF  LeTTEB. 

It  Is  error  to  exclude  a  letter  material  W  the  luuas  written  by  defendant,  aed 
offered  in  evident  by  plaintlll,  on  the  ground  that  apiirtof  the  letter  has  been  eat 
off  and  is  gone,  where  aefenclant nsliod.  an  a  \rltnes9,  to  state  whether  the  ooa- 
teota  of  tnie  pdrtfon  offered  are  in  any  way  mnnecred  with  the  eotttenta  of  the  per- 
Uon  missing,  and  he  rufUBuit  Ut  du  &». 
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Sl  Oomfrbhct  or  WmrBw— Ts^KMCTtoics  with  DECKawm. 

In  ikn  action  to  declare  adeed  made  byplnlntursaiicefltorAniortfrage.  It  appeared 
that  defendant  Introdnoed  in  evIddDoa  various  lettera  written  by  bunself  to  de- 
eeaaed,  toacbtng  the  matters  In  Issue..  Defendant  vas  administrator  of  deceased, 
and  testified  that  he  found  the  letters  among  deceased*s  papen,  and  thattb^y  were 
genuine.  Hetd,  that  defendant  was  Incompetent  aa  a  witness  to  snot  ftwjta,  nndet 
CodeCiTUirnNi.  %m. 

A  a&MB. 

In  audi  oaae,  it  ta  earn  to  Admit  nudi  letters.  Id  •fUeneoi 
ABamb. 

In  such  case,  defendant  Introduced  in  evidence  an  Indorsement  on  a  note  whlob 
was  In  defendant'R  handwriting,  and  made  prior  to  the  death  of  deceased.  .Held, 
that  such  Indorsement  was  inadTnissIble,  since  It  was  a  declaraUon  bj  defendant 
In  bis  own  favor,  and  a  transaction  between  him  and  deooasoAi 

Appeal  from  special  term.  Clinton  county. 

Action  by  .Tohn  S.  Tan  Vechten,  Catharine  Brlgga.  Mary  A.  Alvord*  and 
Nellie  T.  Van  Vechten,  by  William  S.  Alvord,  her  guaidlan  oti  {{tem,  against 
Teunls  Yan  Yecbten,  to  hnre  a  certain  deed  absolute  declared  a  mortgage^ 
and  another  certain  deed  declared  a  deed  of  trust,  and  for  an  accouulng. 
From  a  Judgment  for  defendant,  plaintiffs  appeal.  Reversed. 

Argaed  before  Mayhah,  F.  J.,  and  Putnam  and  Hebbice,  JJ. 

Canttoell  &  Cantwell,  (William  P.  Caiitioellt  ol  counsel,)  for  appellant!. 
Weeds,  Smith  <C  Convmy,  [T.  F.  Conway,  of  counsel,)  for  respondent. 

Hebrice,  J.  The  portion  of  a  letter  marked  for  identiiicatioii,  June  25tb, 
"B,"  should  have  been  received  in  evidence.  The  defendant  says  he  wroto 
it,  and  it  is  admitted  that  lie  sent  It  to  one  of  the  plaintifEs.  Its  subject-mat- 
ter has  an  important  bearing  upon  a  mittt-rial  issue  iu  the  case.  Its  reception 
In  evidence  was  objected  to  on  tlie  ground  "that  it  Is  only  aportion,  and  that 
the  writing  has  evidently  beeir  mutilated."  The  defendant  stated  "that  pages 
one  and  two  do  not  appear  to  be  found,  except  a  portion  of  page  two.  These 
portions  appear  to  have  been  cut  ofr."  The  defendant  was  aaked  to  taife  the 
letter  and  examine  it,  and  see  if  he  could  state  the  substance  of  the  contents 
of  that  portion  of  the  letter  that  bad  been  cut  off.  The  witness  refused  to 
examine  the  paper,  and  was  sustained  in  his  refusal  by  the  refereq.  Th& 
plaintiff  oSered  to  show  that-  the  prior  portion,  stated  to  have  been  cut  ofl^ 
had  no  relation  to  any  of  the  matters  referred  to  in.  the  paper  as  then  pre- 
sented. The  referee  held  such  evidence  incompetent,  and  excluded  %  and 
also  refused  to  recel  ve  the  letter  in  evidence.  This,  I  tbti^k,  was  error,  I  can 
see  no  reason  wliy  a  portion  of  a  letter  conlniniiig  the  whole  of  a  proposition 
or  stHtement  complete  in  itself,  the  matter  having  no  connection  with  that 
contained  In  the  other  portion  of  the  letter,  should  not  be  admitted  in  evidence, 
especially  when  the  party  against  whom  it  Is  offered  in  evidence  is  the  writer 
thereof,  is  a  witness,  and  is  not  only  given  the  opportunity,  but  is  asjced.  to 
state  whether  the  contents  of  the  portion  offered  is  in  any  way  connected  with 
the  contents  of  the  missing  portion,  and  he  refuses  so  to  state,  and. refuses  to 
examine  the  paper  for  the  purpose  of  ascertaining  by  such  examination 
whether  he  can  determine  there  was  or  was  not  any  conoectiou  or  relation 
between  the  contents  of  the  missing  portion  of  the  letter  and  the  contents  of 
tbe  portion  offered  in  evidence. 

The  letters  from  the  defendant  to  John  Van  Yecbten,  deceased,  mnrked 
"Exhibits  1  A  to  12  A."  inclusive,  and  the  Indorsement  on  the  $2,400  note 
from  John  Yan  Yecbten,  deceased,  to  the  defendant,  tbe  note  and  indorsement 
being  Exhibit  12  in  the  case,  were  improperly  received  in  evidenced  John 
Tan  Yecbten  is  the  person  through  or  under  whom  the  defendant  claims  title 
to  tbe  premises  in  question.  The  letters  purport  to  liave  been  written  by  the 
defendant  to  John  Van  Yecbten.  deceased.  Tlie  defendant  was  one  of  the 
administTJttors  of  John  Yan  Yecliten,  and  he  claims  to  iiave  found  tliese  let- 
ters in  a  trunk  of  Jolm  Yan  Yecbten  after  his  death.    At  the  time  of  writ- 
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ing  the  letters,  or  some  of  them,  the  defendant  was  in  California.  The  de- 
fendant teslifles  that  the  aignaturw  are  in  his  liandwritlng,  placed  there  at 
the  time  the  letter  or  letters  bear  date.  He  also  swears  that  the  Indorsement 
npon  one  or  more  of  them  is  In  his  brother's  handwriting.  In  Re$segu{e  r. 
Mason,  58  Barb.  89,  where  an  administrator  broughtsaituponaclaim  against 
the  intestate^B  son,  the  defendant  offered  in  evidence  certain  letters  that  he 
testified  were  written  by  himself,  and  foand  hy  him  among  the  papers  of  the 
deceased.  Thecourt  said:  **Tbe  onljerldenceof  their  having  t>een  written  by 
the  defendant  to  the  Intestate,  or  of  their  having  been  found  amongst  the 
papers  of  the  latter,  thus  showing  that  he  had  received  and  retained  them, 
was  the  testimony  of  the  defendant  himself."  The  objection  was  taken  "that 
the  defendant  was  incompetent  to  testify  on  the  subject,  under  section  399  of 
the  Code,  and  exception  to  the  ruling  admitting  the  evidence  taken.  The 
testimony  was  c.learly  Incompetent.  It  related  to  both  a  transaction  and  a 
communication  betweev  the  party  testl^ng  and  a  deceased  person,  whose 
claims  against  such  party  were  tb?  subject  of  litigation.  The  provisions  of 
section  399  of  the  Code  relate  asw  :Uto  written  as  to  verbal  communications.** 
Section  399  of  the  old  Code  and  f^tlon  829  of  the  present  Code  are  substan- 
tially the  same.  See,  also,  Chaffw  t.  Qoddard,  42  Hun,  147-151;  Qarvey  t. 
Otoent,  87  Han,  498;  Weed  v.  Hornby,  85  Hun,  580;  Dmham  t.  Jayne,  3 
Han,  614. 

Exhibit  Ko.  12.  being  the  note  and  Indorsement,  the  defendant  swears  he 
also  found  in  the  trunk  of  the  deceased:  that  the  indorsement  upon  it  Is  in  his 
(the  defendant's)  handwriting.  He  says  It  was  made  September  2  or  S.  1887. 
The  di^ndant's  claim  Is  tliat  the  testator  executed  a  deed  to  one  Mrs.  Briggs, 
one  of  the  plainUffs,  for  the  defendant.  In  consideration  of  the  $2,400,  ttie 
deed,  while  in  Un.  Briggs*  nnme,  being  delivered  to  him;  and  be  says  that 
lie  made  the  indorsement  upon  the  note  at  or  before  the  time  of  the  delivery 
of  that  deed  to  him;  that  afterwards,  I  assume  he  means  after  he  had  Indorsed 
it,  and  about  September  3,  1887,  was  the  next  time  afterwards  before 
John's  death  that  he  saw  Exhibit  12;  and  that  after  his  death  he  found  ft  in 
John's  trunk.  This  points  In  inferential  but  anmistakable  terms  to  the 
making  of  the  Indorsement  upon  Uie  note,  and  Its  surrender  thus  indorsed  by 
the  defendant  to  John.  A  fact  that  cannot  be  proved  directly  by  the  witness 
cannot  be  established  inferentially  by  his  testimony.  Grey  v.  Qrey,  47  N. 
T.  5i^;  Johmon  r.  Spiet,  5  Hun,  468;  Jae^wa  v.  Simony  7  Hun.  675; 
VMl  T.  Leawnt,  89  Han,  291.  The  indorsement  as  offered  In  evidence  is 
a  declaration  in  his  own  behalf,  and  the  whole  affair,  as  testified  to,  is  dwrly 
a  personal  transaction  between  the  defendant  and  the  deceased,  and  Inad- 
missible in  evidence.  Bedfield  v.  Btett,  4  Y.  St.  Rep.  864.  The  letters 
and  the  Indorsement  upon  the  note,  together  with  the  testimony  I  have  re- 
ferred to,  seem  to  me  to  come  ciearly  within  section  829  of  the  Code  of  Civil 
Frocedare,  and  the  principle  of  the  cases  hereinafter  ulted.  The  language 
and  intent  of  ttiat  section  embraces  every  variety  of  affairs,  lUI  means  of  com- 
munication, oral,  written,  signs,  or  gestures,  direct  or  Indirect,  positive  or 
negative,  or  evidence  of  facU,  the  plain  inference  from  which  is  a  personal 
transaction  between  the  witness  and  the  party  decexsed.  If  the  deceased 
could  contradict,  explain,  or  qualify  the  testimony,  if  living.  It  comes  within 
the  rule.  TooUy  v.  Baoon,  70  N.  Y.  34;  KoehUr  v.  Adler,  91  N.  T.  637; 
Holcomb  V.  ffoleomh,  95  N.  Y.  816;  Cti/t  v.  Moseg,  112  N.  Y.  426,  20  N.  E. 
Rep.  892;  Sfflls  v.  DavU,  113  K.  Y.  243.  2\  N.  E.  Rep.  68;  Nay  v.  Curlej/, 
113  N.  Y.  575-578.  21  N.  E.  Rep.  698;  Heyne  v.  Doer/ter,  124  N.  Y.  505.  26 
K.  Rep.  1044;  and  cases  above  cited. 

Exhibits  18  A  and  19  A,  l>eing  letters  from  the  plaintiff  Mrs.  Briggstotfae 
defendant,  I  think  were  improperly  admitted  in  evidence.  Tliey  were  writ* 
ten  after  the  commencement  of  the  action,  and,  wlille  the  declarations  and 
admissions  In  them  were  competent  evidence  iigainst  the  writer,  they  were 
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not  andnat  the  other  plafntiffli.  Them  was  no  such  Joint  Interest  between 
Mn.  Bii|^  and  the  other  plaintUb  as  would  render  her  declarations  or  ad- 
mlaaloiu  evidence  against  Uiem.  And  then,  too,  the  letters  were  written 
attn  aha  had  parted  wiUi  title  to  the  land  in  question,  and  after  the  com- 
mencement of  the  action.  They  were  admitted  in  erldence  generalljTt  not 
limited  In  their  effect  to  the  writer  only.  In  re  Baird'a  WUl,  7  K.  T.  St. 
Bep.  7fi8;  on  appeal,  14  N.  T.  St  Bep.  172.  and  cases  cited. 

There  are  many  other  ezceptiona  to  the  rulings  of  the  referee  In  the  recep- 
tion and  rejection  of  evidence,  particularly  to  aJlfgQd  Tiblations  of  section 
829  uf  the  Code;  but  the  conclusion  at  which  I  have  arrlTed  as  to  the  ques- 
tiona  I  have  dtecnssed  renders  an  examination  of  the  other  exceptions  nn- 
aacasaary,  espedally  as  many  ct  them  seem  to  be  d^ermined  by  the  same 
pElndple  governing  those  passed  apon  in  this  opinion. 

For  the  errors  herein  referred  to,  I  tlitnk  the  judgment  shonld  be  revexaed, 
tlie  refwee  discharged,  and  a  new  trial  granted;  costs  to  abide  tlia  evoit. 

Mathax,  p.  J.,  concurs. 

X^CTTNAH.J.  I^Goncurln  result,"  because!  have  only  had  tlmetoexamlne 
one  of  your  reaaona  for  reversal,  i.  the  reception  of  the  evidence  of  de- 
feodant  as  to  the  indorsement,  the  time  it  waa  made,  rtc  I  tlilnk,  clearly, 
tUa  was  a  peraonal  tnnaaflticni. 


Bamsat  «.  Db  Bemeb. 

(i9itprMM  Court,  Gmural  Term,  Third  Department  Beptomber  14, 

1.  Tkuvrs— Vauditt. 

A  devise  "In  trtiftt  for  my  granddaughter,  V.,  to  be  used  especially  for  ber  bene- 
fit, "  is  wilbln  1  Bev.  St.  p.  7  »,  {  49,  declBrlDg  tbat  lands  shall  be  devised  "dtrecUy  to 
the  person  in  whom  the  rlg^t  to  the  possession  and  profits  shall  be  intended  to  be  in- 
veated, "  and,  it  devised  to  one  in  trust  for  another,  ^^no  estata  or  Intereat,  legal  or 
aqnltabla,  abaU  veal  In  the  tmstee. " 

a.  Bun— Bionr  or  BamnxouBT  mmEs  Vcod  Taotr. 

The  trust  being  void,  the  legal  eatate  vested  in  the  granddangliter  as  beneflcl- 
ar7,  under  1  Bev.  8t  p.  737, 1 47,  providing  that  a  person  who  by  any  grant  or  devise 
ataall  be  entitled  to  the  actual  posseeaion  of  lands,  and  tbe  rente  and  profita  thereof, 
■hall  be  deemed  to  have  a  legal  estate  therein  of  the  aanie  q,naU^  and  dnraUon, 
and  snbjeei  to  the  same  oondiUons,  as  the  benefltdal  intereeta, 

&  Wax*— GoNffTROonoK — LniiTi.Tioir  to  Issaa. 

Land  waa  devised  to  testator's  granddaughter,  and.  In  case'^ihe  shonld  die  wltta- 
ont  teae,  thm  all  sneh  properly  and  interesta  are  to  be  equally  divided  among  my 
living  oblldren  or  their  hdrs."  Held,  that  the  deviae  waa  to  tbe  granddanghter 
mod  ur  tune.  If  she  shoold  have  any,  and  the  granddaogbter  toolc  the  fee  m  the 
land,  anbjeet  only  to  being  defeated  by  her  dying  wlthoatusna 

4.  Sun— Vbstbd  RutAinnsR. 

The  remainder  In  favor  of  testator'a  chUdren  waa  a  veeted  reminder,  and  could 
be  oonveyed,  It  being  a  future  expectant  estate. 

I.  Vnn>OB  Aia>  PtraoHABBR— Titlb  or  Vekdob. 

All  those  in  whom  the  remainder  would  vest  if  the  granddaughter  should  die 
without  issue  joined  in  giving  her  a  deed  of  their  expectant  Interests.  Held,  that 
thia  ooQveyanoe  oompleted  plaintlfra  title,  making  it  one  which  she  ooold  convey 
hydeed.  , 

Oaae  submitted  on  agreed  statement. 

Submission  of  a  controversy  on  an  agreed  statement  between  Nellie  Rftm- 
aay  and  John  A.  De  Bemer,  under  Code  Civil  Froo.  §  1279.  The  defendant 
agreed  by  Instrument  in  writing  to  purchase  from  plMintifl  a  certain  lot  of  land 
in  the  city  of  Schenectady,  plaintiff  covenanting  to  give  a  good  and  suthcient 
eonveyanoe.  I'laintiff  offered  to  defendant  a  deed,  duly  executed  by  lierself 
and  her  two  trustees,  which  defendant  declined  to  receive,  claiming  the  deeit 
did  not  convey  a  good  title.   Plaintiff  claimed  title  under  the  will  of  her 
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graodfalber,  and  iqi4tcjai^  deed  froma^l  the  t^tator'a  d^ldren,  and  wItw^iC 
is  married  sons. 

-  Argued  before  UajhaUi     Jn  wd  PuTKAlft-and  Hz^bbic^  JJ. 

B,  W.  Jackson,  for  plalotlfl.'  Da  Bmiter  A-  A^gU,  (Sdwia  O,  AjngUtOt 
counsel,)  for  defendant. 

Herhice,  J.  Tfae  trust  intended  to  be^  created  for  the.benelkfc  of  the  plain* 
ti£t.  Nellie  EauiStij,  was  void,  and  tbe.  trustees  took  no  titlfti  lluereusder. 
"Ever/  disposition  of  lands,  whetber  by  deed  or  devise  bereafter  caade,  sball 
be  directly  to  tbe  persoii  In  wboin  tbe  rlgbt  to  the  possession  and  i>ruflts  fiball 
be  intended  to  bjs  iaveated,  and  not  tp  aiiyoUvsr,  t<^tbejuBe  of,  or  tn  trust 
for,  8ucb  person;  and,  if  made  to  one  or  mqce  persona,  to  .the  use  of,  or  in 
trust  for,  another,  no  estate  or  in.teii^pt*  legal  or  equitable,  sball  vestin  tfae 
trustee."  1  v.  St.  p.  728,  §  49;  Birdseye,  St.  p.  3177,  §  6.  Here  tbe  words 
of  the  deviSQ;are  "i^  trust  for  my  granddaugbter,  Kellie  KaDasay»  to  be  used 
especially  for  ber  benefit."  It  seems  to  me  to  come  clearly  within  tbe  mean- 
ing and  intent  of  tbe  statute.  Rawson  v.  Lampmatit  5.N.  Y.  466:  Fiaher 
T.  HalU  41  N.  Y.  416;  Bank  v.  Holdeit.  105  X.  Y.  415.  11  If.  E.  liep.  950. 
Tbe  trust  being  void,  the  estate  attempted  to  be  created  went  to  tbe  benefi- 
ciary, "fivery  person  who,  by  virtue  of  any  grant,  asaignment,  or  devise, 
now  is,  of:.hereafter  shall  .b^  entltledto  the  actual  poaaasBioa- o£  lands,  and 
tbe  receipts  of  tbe  rents  and  profits  thereof,  in  law  or  in  equity,  shall  be  dMoaed 
to  have  a  legal  estate  therein  of  the  sane  quality  and  duration,  and  subject 
to  tbe  same  conditions,  as  bis  beneficial  Interest."  1  Bev.  St.  p.  727.  S  47; 
Birdseye  St.  p.  3176.  §  3.  and  cases  above  cited.  Upon  the  death  of  the  plain* 
tiff,  the  estate  would  go  to  ber  issue,  itsh|i.luid  any*  While.itiis.not.  ex- 
pressly so  stated  in  tbe  will,  the  plain  implication  is  that  the.lesta1,orinten4ed 
tbe  property  in  question  shojuld  be  held  and  enjoyed,  Xnf  ibe  plalntifE  and  lier 
issue.  Tbe  provision  in  the  will,  in  case  "she  [plaintiff]  sbouM  die  with- 
out issuer  then  all  such  property  snd  Interests  are  to  be  equally  divided  among 
my  living  children,  or  their  heirs,"  seems  to  me  conclusive. that  he  intended 
that*  incase  tlie  plidntifl  bad,  l^ue,  such  Issue' should  taks  sueli  property 
and  interests;  and^  when  tbe  intent  can  be  clearly  collected  from  the  wrlt- 
ii%.  It  is  the  duty  of  tbe  court  to  give  effect  to  that  Intent,  provided  no  rule 
of  law  is  thereby  violated;  and  devist«  by  implication  will  be  uplield  where 
no  gift  of  the  property  is  noadeln  formal  language.  Siaaternw  v.  TotDtishiud, 
12i  X.  r.  4&».  25  K.  E.  Rep.  928;  Wmnetfy-  WhUnf^,  (gup.)  18  ^.  T. 
Supp.  3,  and  eases  cited,  T|ie  trust  Iwing  void,  aud.the  estats  .gviag  to  the 
plaintiff  and  ber  children,  U  slie  had  any,'  she  thus  had,  in  effeetr  (he  fee, 
sul^eot  only  to  being  defeated  by  ber  dying  without  Issue. .  The  remainder 
provided  for  Upon  tbe  death  of  tbe  plaintiff  without  Issue  was  a  vested  remain- 
der, there  being  persons  in  being  who  would  be  entitled  to  tbe  Immediate  poa- 
session  of  the  estate  upon  ber  deat^  withont  Issna,  (1  Bev.  SI.  p.  723,  g  13; 
Birdseye  St.  p.  2526.  §  80;)  and  thiMi  reniaiuder  conid  be  conveyed  by  such  per* 
son,  it  being  a  future  expectant  estate,  (1  Rev.  St  p.  725,  §  86;  Birdaqye.St. 
p.  2529,  §  102;  Dodffe^  v.  Stevens.  105  N.  Y.  685,  22  N.  E.  Bep.  759.) 

It  appears  from  thc^  submitted  case  that  a|l  the  persons  yrho  would,  hare 
been  entitled  to  the  Immediate  possession  of  the  property  in  question  lud  the 
plaintiff  died  at  that  time  without  issue  joined  in  glvbig  a  deed  of  such  prqp* 
erty  to  the  plaintiff.  She  thus  became  the  owner  of  tbe  expectant  Intereats 
theretofore  vested  tn  them,  and  the  complete  title  to  the  property  centered  in 
her.  There  was  no  consequent  interest  outstanding.  'She  possessed  an 
estate  that  upon  her  death  would  go  to  her  issue,  or.  If  she  had  none,  to  her 
other  heirs.  This,  it  seems  to  me,  gives  ber  a  perfect  title  to  the  property;  one 
that  abe  could  convey  by  deed.  For  these  reasons.  X  think  that,  under  the 
terms  uf  the  submitted  case,  the  deed  tendered  by  the  plwntiff  to  tbe  defendr 
ant  would  conv^  to  btm  title  to  the  pKmlses  therein  described  in  fee  simple. 
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free  and  clear  of  all  Itena  nnd  {ncumbrances,  and  tint.  In  aeoordance  with  the 
eonditiona  of.  the  submhslon,  the  plaintiff  la  entitled  to  judgment  aftainat  the 
defendant  for  the  sam  of  975.  with  interest  from  April  1, 1892,  with  the  ooata 
•f  this  action,  for  which  let  judgment  be  altered. 

Matham,  p.  J.,  concurs.   FuTHAHt  J.,  concurs  in  resalt. 


(Surreme  Court,  General  Tenn,  Third  Department.  Saptemlier  M,  UOS.) 

faunxnjiVT  Co^rraTAHcn— Pleadiho — FoHBOix>iDas  of  MoBTOAaa. 

Ad  Action  wan  brougbt  to  set  aside  a  fraQdnleot  coDveyaDce  of  real  estate,  and  a 
lit  pendent  was  filed.  After  the  case  was  snbmitted,  and  decided  a^lnst  plaintiff, 
a  lis  pendent  for  the  foreclosure  of  a  mortgage  on  the  same  property  was  filed, 
wltbont  amsBdaMnt  of  the  compliant.  Beld  error  In  the  oonrt  to  deeree  a  fore- 
doaore  of  the  mortgage,  no  claim  havlnff  been  made  nor  issoe  Joined  In  lespeok 
thereto.  T.  Bupp.  688.  affirmed. 

Motion  bj  plaintiff  for  a  reargument;  judgment  In  his  favor  at  special 
term  having  been  reversed  on  appeal,  and  a  new  trial  'ordered.  19  N.  Y. 
Sapp.  688.   Beargument  denied. 

Argnad  before  Hatham.  F.  J.,  and  Putnam  and  HsSBiaK*  JJ. 

FzR  CUKiAH.  We  have  again  examined  this  case,  and  see  no  reason  to 
change  our  views.  As  suggested  in  our  opinion,  pleadings  are  of  little  use 
If  thej  are  to  be  so  construed  by  courts  that  under  a  complaint  like  the  one 
la  question,  which  plainly  states  a  cause  of  action,  to  set  aside  a  conve^nce 
as  6audulent  against  creditors,  a  judgment  can  be  rendered  to  foreclose  a 
mortgage  made  un  the  siUe  ao  alleged  to  be  fraudulent;  no  fraud  in  fact  be- 
ing proved  or  found  by  the  court.  We  think  the  w^gbt  of  authority  is 
^inst  the  propriety  of  such  a  practice.  As  bearing  on  the  question  in- 
volved, in  addition  to  the  authorities  cited  in  our  (pinion,  see  Patterson  v. 
Patterson,  1  Abb.  Pr.  (N.  8.)  262:  Degraw  v.  Elmore,  50  X.  Y.  I;  Bamss  v. 
Qitigiej,,  59  N.  T.  266;  Rote  v.  Mather,  51  N.  Y.  108;  Matthews  v.  Vady. 
61  K.  Y'.  651.  652;  MoMichael  v.  Kilmer,  76  N.  Y.  86.  The  complNint  was 
never  amended.  The  only  substantial  issue  raised  In  the  case  by  the  plead- 
iDgs,  for  the  court  to  try.  was  as  to  the  alleged  fraud.  On  that  issue  tbe 
friatnliff  was  defeated,  and  we  think  for  that  reason  bis  complaint  should 
have  been  ditmiased.  But.  although  defeated  on  tbe  only  issue  raised  by  tbe 
pimdinga,  plaintiff  was  allowed  by  the  trial  court  to  recover  Judgment  Xat  a 
iditf  not  asked  for.  The  Impropriety  of  taking  a  judgment  f<u-  a  foreclosure 
sod  sale  in  this  action  is  ^parent.  As  an  action  to  foreclose  a  mortgat^, 
defendant  might  tiave  desired  to  make  anotlier  answer  or  to  produce  other 
eridenee  than  he  did,  as  to  the  amount  due  on  the  mortgage,  its  ownership. 
«r  in  other  regards.  The  complaint  gave  defend8nt.no  notice  that  the  action 
WIS  one  brought  to  foreclose  a  mortgage,  and  defendant  was  not  Iwund  to 
answer  or  produce  sueh  evidence  as  he  might  desire  to  In  an  action  for  a  for» 
fllosare  and  sale  of  mortgaged  premises.  We  theretore  oondode  that  Un 
nottiMi  for  a  zeaigomant  should  be  denied,  with  coats. 


fBupr&me  Court,  General  Term,  TMrd  Department  September  14, 18M.) 

l  giu  or  Ltiro— BimipraL— Riaat  aw  Wat. 

Where  the  oaty  ^proach  for  tearaa  to  a  barn  la  the  rear  of  •  lot  lold  defendaat 
w  iJaiaMW  tras  by  a  vray  over  an  adjoining  lot,  owned  by  plaintiff,  and  pending 
toe  negotiations  leading  to  the  sale  the  two  parties  went  to  tho  bam  by  this  war, 
and  plaiDtUt  said  to  deraodant,  **Here  Is  the  right  of  way  to  this  barn, "  plalntifl  is 
ettopped  to  deny  the  flKistescs  of  the  right  Of  w^  in  favw  of  deCsadaat. 


UADEB8  e.  WBALLOH  et  Ol* 


Mattes  e.  Fba2tkbl  «t  oL 
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&  Bun— RmESBlTTATIOHB— EriDBXCB. 

Parol  evidence  of  represeotationB  made  ligr  the  grantor  prior  to  the  azeaotlon  of  m 
deed  1b  admlBslble  to  Bbow  an  estopp^ 

t,  Atpbai^Hajuclbss  Ereok. 

Where  the  coort  Instruote  the  Jury  to  disregard  certain  erldenoe  erroneovdy  ad- 
mitted, the  refusal  to  strike  out  saoh  erldenoe  Is  not  gnrand  tor  rarerBaL 

Appeal  from  circuit  court,  UlBter  county. 

Action  by  Phillip  Mattes  against  Cbarlotta  Frankel  and  Joseph  Schwsrti 
for  an  alleged  treepasa.  From  a  judgment  for  defendants,  plaintiff  appe^ 
AiBrmed. 

Argued  before  Mathah.  P.  J.,  aud  Putnam  and  Hbrbick.  JJ. 
Charles  Davis,  {Peter  CanUne,  of  counsel,)  for  appellant.   Carroll  ITMt- 
oftsr,  for  respondents. 

PUTRAXt  J.  The  parties  own  adjoining  lots  on  the  east  side  of  FartUbn 
8treet«  In  Saagertles,  and  the  oontroversy  arises  out  of  an  all^d  right  of 
way  claimed  1^  defendants  over  appellant's  lot.  In  1854  plaintiff's  land  was 
owned  by  John  Olennon,  who,  with  Abigal  Heath,  owning  the  adj<rining  lot 
on  the  north,  on  May  17,  1854,  by  deed  created  a  lane  between  the  two  lots 
for  the  use  thereof.  Defendants  own  the  lot  on  tiie  east  side  of  FartiUon 
street,  adjoining  plaintiffs  lot  on  the  south.  On  the  rear  of  defendant's  lot 
is  a  bam,  and  the  only  means  of  access  thereto  by  teams  from  Partition  street 
Is  through  the  above-mentioned  lane  and  across  the  rear  of  plaintiff's  lot. 
The  testimony  shows  that  the  owners  or  occupants  of  defendants*  lot  to 
over  80  years  prior  to  this  action,  both  before  and  after  Its  purchase  by  plain- 
tiff, have  used  to  a  greater  or  less  extent  said  lane  and  way  across  plaintiff's 
lot  as  a  means  of  access  to  said  bam.  Plaintiff  obtained  title  to  the  lot  he 
now  owns  on  May  9,  1867,  and  to  the  premises  now  owned  by  defendants  on 
April  24,  1869.  He  remained  the  owner  of  both  lots  until  March  12, 1889, 
when  he  sold  to  defendants  the  property  now  occupied  by  the  latter.  No 
mention  is  made  in  the  deed  of  a  right  of  way  across  platntifTs  premises  or 
throngfa  said  lane.  Defendant  Schwartz  and  one  Lazarus  testified  in  sub- 
stance that  just  before  the  deed,  and  pending  the  negotiations  leading  to  the 
purchase,  plaintiff  went  with  the  said  witnesses  from  fartition  strmt  east 
through  the  lane,  and  from  the  end  of  the  lane  through  a  gate  across  the  rear 
of  bis  lot  to  the  barn,  and  pointed  out  the  said  route  as  the  right  of  way  to 
the  barn;  and  Schwartz  testified  that  in  making  tbe  purchase  Ik  relied  vpon. 
such  representations.  There  was  conflicting  evidence  as  to  the  represanU- 
tions  made  by  the  plaintiff,  presenting  a  question  of  fact  which  was  properly 
submitted  to  tlie  jury.  Plaintiff,  shortly  before  the  action,  fastened  up  tbe 
gate  at  tbe  end  tlie  lane,  thus  preventing  access  by  defendants  to  their 
bam.  They  broke  the  fastenings,  and  plaintiff  brought  this  action.  De- 
fendants claim  a  right  of  way  by  necessity,  and  also  by  prescription.  The 
trial  judge  held  that  defendants  established  no  right  of  way  by  necessity  or 
prescrlptitm,  and  withdrew  these  questions  from  tbe  jury;  but  submitted  the 
question  whether  tbe  alleged  representations  of  plaintiff  as  to  the  right  of 
way  were  in  fact  made,  and,  if  made,  be  instructed  tbe  jur;  that  "the  plain- 
tiff so  practically  located  what  he  sold  as  to  give  the  defendants  such  a 
license,  coupled  with  such  interest,  to  go  through  this  alley,  that  he  cannot 
and  ought  not  to  be  permitted  to  revoke  it." 

Concurring  with  the  view  of  the  court  below  that  the  evidence  did  not  es- 
tablish a  right  of  way  by  necessity  or  prescription,  the  only  question  for  our 
consideration  la  whether  plaintiff,  having,  as  determined  by  the  verdict,  at 
tbe  time  of  the  purchase  represented  that  there  was  a  right  of  way  to  the  de- 
fendants* bam,  as  now  claimed  by  them,  is  estopped  by  such  representations. 
The  plaintiff  was  selling  to  defendants  a  lot  of  land,  with  a  barn  on  tbe  rear. 
It  was  apparent  that  there  was  no  access  to  the  barn  for  teams  except  through 
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the  !aae  In  question,  and  across  the  rear  of  the  lot  retained  by  plaintiff.  The 
partiea*  during  the  negotiations,  walked  up  this  lane  and  across  the  plaintiffs 
lot  to  the  bam,  and  (as  the  jury  found  on  the  conflicting  erfdenee)  plaintiff, 
referring  to  the  way  across  bis  lot  and  the  lane  inquesUon,  Baid»  "Here is  the 
right  of  way  to  this  barn. "  After  the  execution  of  the  deed,  defendants  used 
this  right  of  way  for  a  period,  and,  with  plaintiff's  coDseotf  pat  a  staple  and 
book  on  the  rate*  plaintiff  at  the  time  referring  to  the  way  as  **defendant8* 
right  of  way.  If  in  the  conversatlou  between  the  parties  at  the  time  of  the 
purchase  plaintiff  had  simply  remarked  that  def«idants  should  have  a  right 
of  way  to  the  barn  over  bis  property,  the  agreement  would  have  been  InTMid 
and  unenforceable,  no  such  right  bdng  reserved  or  given  in  the  deed.  But 
the  testimony  shows,  not  an  agreement  that  defendants  might  use  a  right  of 
way.  but  a  representation  that  sneb  a  right  of  way  in  tact  existed.  PlSntlff 
having  made  sueh  representations  when  defendants  purchased,  and  the  latter 
haTing  relied  thereon,  is  plaintiff  now  prevented  from  denying  the  existence 
ct  such  an  easement?  The  fact  that  real  estate  Is  affected  does  not  ^vent 
the  operation  aS  the  doctrine  of  estoppel.  D«  H«rgua  t.  MarU,  85  N.  T. 
609;  Mattoen  Ttnmg,  45  K.  Y.  696,  2  Hun.  559;  TruaUet  v.  Smith,  118 
N*.  T.  641. 23  E.  Bep.  1002.  The  deed  to  defendants  convegred  the  appur- 
tenances with  the  lot,  without  mentioning  or  describing  the  right  of  way  In 
question.  But,  U  such  a  right  of  way  existed  as  repi-esented  by  plaintiff.  It 
would  pass  by  the  deed  as  an  appurtenance.  4  Kent,  Comm.  467;  Ger.  Beal 
Estate.  520;  Partoru  v.  Brown,  6  Hun.  112;  Suttemeitr  v.  Albro,  18  27. 
T.  48.  Plaintiff  having  represented  to  defendants,  when  they  purobased, 
that  the  right  of  way  existed,  and  the  latter  having  relied  upon  such  repre- 
sentations, can  the  jjalntiff  now  deny  that  such  a  right  of  way  in  factexists? 
The  rule  applicable  in  such  a  case  is  stated  in  Trustees  v.  amiih,  supra,  at 
piige  641:  "When  a  party,  either  by  his  declarations  or  conduct,  has  In- 
fluced  a  tiiird  person  to  act  in  a  particular  manner,  he  will  not  afterwards  be 
permitted  to  deny  the  truth  of  the  admission  if  the  consequences  would  be  to 
work  an  injury  to  such  third  person,  or  to  some  one  daiming  under  him." 
1  Uilnk,  therefore,  as  between  these  parUes,  tlie  right  of  way  must  bedeemed 
to  exist  as  represented  at  the  time  of  the  purchase.  The  pliUn^ffoannotuow 
deny  representations  made  during  the  negotiations,  which  doubtless  induced 
the  action  of  the  dtfenduts.  It  follows  thi^  the  court  below  correctly  dis- 
poeed  tA  the  case.  Withholding  all  other  questions  from  the  Jury,  be  allowed 
them  to  pass  on  the  question  whether  the  plaintiff  in  fact  represented  to  de- 
fendants  at  the  time  of  the  purchase  that  the  right  of  way,  as  claimed,  ex- 
isted ;  and.  if  the  jury  found  that  such  representations  were  made  and  relied 
on.  instructed  them  that  the  plaintiff  was  estopped  from  denying  the  exist- 
ence of  said  right  of  way. 

The  appellant  claims  that  the  conrt  below  erred  in  receiving  parol  evidence 
as  to  negotiations  prior  to  the  deed.  Corse  v.  Pech,  102  N.  T.  513,  7  N.  B. 
Kep.  810.  The  doctrine  In  the  authority  above  cited  is  not  applicable  in  this 
case.  Parol  evidence  as  to  the  Tepreeentations  of  a  grantor  prior  to  the  ex» 
cotion  of  the  deed  may  be  shown  to  establish  fraud  or  an  estoppel.  See  eases 
<uted  above;  also  Hfswman  v.  Ifellis,  97  X.  Y.  285. 

The  appellant  further  suggests  Chat  tlie  court  erred  in  receiving  and  refus- 
ing to  strike  out  the  evidence  tending  to  establish  the  right  of  way  claimed 
bv  prescription.  Assaming  that  such  testimony  was  incompetent,  yet  the 
court,  in  his  instructions  to  the  jury,  withdrew  this  evidence  from  their  con- 
atderatton.  and  stated  that  theonly  question  for  them  was  as  to  what  occurred 
between  plaintiff  and  defendants  at  or  immedia>.ely  prior  to  the  purchase  as 
to  this  right  of  way.  He  instracted  the  jury  clearly  that  t^e  evidence  did 
not  eatablisb  a  right  of  way  by  necessity  or  by  prescription,  and  that  those 
questiona  were  not  for  them  to  eonaider.  It  was  formerly  held  that  an  error 
in  receiving  impn^r  evidence  was  not  cured  by  a  direction  of  the  judge  to 
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tejnirtodlifwmtdit  t.  £or<Zfani.  19  N.  T.  23J.   In  OtOlY.&aU, 

114  K.  Y.  122,^1  N.  B.  Bep.  106.  the  coart  held  that,  if  improper  evidence  wu 
fiRoneouBly  reeelTed  and  strioken  out,  the  error  was  cored.  In  Holmet 
Mt^at*  120  N.  T.  162»  24  K.  B.  Rep.  275,  improper  evidence  having  been 
erroneously  received,  the  court  of  appeals  determined  that  a  direction  at  the 
Judge  to  the  jury  to  disregard  such  evidence  was  equivalent  to  striking  it 
wat  Under  this  authority,  the  receipt  of  the  evidence  in  question  by  the 
court,  and  refusal  to  strike  oat  the  same,  does  not  reqalze  a  reversal  of  the 
judgmenti  the  court  having  directed  the  Jury  to  disregard  It. 

The  appellant  insists  that  the  court  below  erred  lo  di-nying  the  motion  fcx 
a  new  trial  on  the  ground  that  the  verdict  was  against  tbe  woghtof  evidence. 
We  think  that  this  is  a  ease  where  the  trial  court  pro]ieriy  submitted  to  tbe 
jury  the  questim  of  fitct  in  tiie  case.  There  was  condicttng  eTidence,  and, 
although  we  might,  on  rending  tbe  testimony,  reach  n  different  conclusion 
from  that  arrived  at  by  the  Jury,  yet  we  are  unable  to  say  Uiat  the  evidence 
was  so  stoongly  preponderating  in  favor  of  the  plHintiff  as  to  render  a  tever> 
•al  of  the  judgment  proper.   The  Judgment  should  be  affirmed,  with  costs. 

All  concur. 


Fboplb  9.  Ulster  County  Sat.  Ikst. 
in  re  Mitohbll. 
(Supreme  Oourt,  Speelal  Xmn,  UlMtor  Oounlu.  Jaouaxr,  UQL) 

■iviiras  Bakks— Ihboltcitot— BmniPTcoif  or  Busnrsss— Soalimo  Dkpositc. 

LawB  IVtm.  o.  409, 1  378,  (2  Rev.  St..  Stb  Ed.,  p.  \5Td,}  declaring  tluA  when  satt  Is 
brtnifftat  against  a  savings  institution,  alleging  its  insolyenoy  and  demanding  ita 
dissolution,  tbe  court  may  grant  sucb  relief  and  render  such  judgment  as  the  in- 
terests of  the  parties  seem  to  require,  allows  tbe  court  to  scale  down  deposits  sad 
authorise  the  resumpUoQ  of  business,  where  the  effect  of  this  will  be  to  allow  the 
instUnUoD  to  oontiune  on  a  solvent  basis.  Afflrmed  by  81 S.  K  Kvsf.  788. 

Action  in  the  name  of  the  people  against  the  Ulster  Oonnty  Savings  Insti- 
tntlon,  alleging  Its  insolvency,  and  demanding  a  dissolution.  An  order  was 
made  closing  tibe  institution  and  appointing  a  reeuiTer*  and  it  now  moves  for 
leave  to  resume  business.  Granted. 

/.  N.  Maynard,  Dep.  Atty.  Qen.»  for  plalnUff.  fenyon  A  SAorp.  {A, 
Sehoonmtiker,  of  counsel^  for  defendant.  C.  M.  Pmton,  bank  superintoid- 
enti  In  pro.  per,  John  B,  Fan  iP/ten,  tor  certain  depositors.  XInton  <fr  Fan 
ffoMen,  for  recover. 

FuBSHAN.  J.  The  defendant  was  incorporated  as  a  savings  institution  by 
act  of  tbe  legislature  passed  April  12. 1851.  (Laws  1851.  c.  152.)  It  has  ao- 
cumutated  up  to  the  commencement  of  this  action  deposits  to  an  amount  ex- 
eeeding  92,000.000.  Ito  business  affairs  have  been  managed  by  13  trustees, 
except  that  by  death  and  resignations  the  number  at  this  time  Is  reduced  to- 
ll. Tbe  treasurer  and  assistant  treasurer  were  appointed  in  1867.  and  have 
lietd  tbeir  respective  otflces  continuously  from  tbat  time  down  to  the  time  of 
their  removal,  in  September  and  October  last,  respectively.  About  the  17th 
of  Septembw.  1891,  a  defalcation,  resulting  from  the  misappropriation  and 
abstraction  of  its  funds  on  the  part  of  tbe  treasurer  and  assistant  treasurer, 
was  discovered.  Thereupon,  at  the  instance  of  the  trustees,  ttie  snperintend- 
ent  of  tbe  banking  department  began  an  official  examination  of  the  affairs 
of  tbe  bank,  and  afterwards  the  bank  was  closed,  and  a  report  of  Its  condi- 
tion made  to  the  attorney  general,  pursuant  to  statute.  Afterwards  thla  ac- 
tion was  commenced  by  tbe  attorney  general  for  the  dissolution  of  the  bank 
and  the  appointment  of  a  receiver,  and  such  proceedings  were  bad  that  a 
temporary  receiver  was  appointed,  who  duly  qnalifled  and  entered  upon  the 
discharge  of  his  duties.  A  careful  and  accurate  examination  of  the  afttits 
of  the  bank  by  the  superintendent  disclosed  that  on  the  1st  day  of  November 
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UMt  Its  UaUlltlw  were  •2.471406^,  and  Its  assets  $2.10B.547^;  thus  Iwv. 
Ing  a  deficient  of  •865.913.50.  This  defloiencj  is  len  than  IS  per  cent,  of 
tbe  llablliUes  ot  the  bank,  and  It  Is  now  claimed  and  Insisted  that  the  bank 
can  resunie  buBioess  as  a  solvent  Institution  npon  a  basis  of  85  per  cent,  of 
Its  liabilities,  and  ^ptteatlon  la  made  to  this  court  for  permission  to  do  ao. 
This  appHcatfon  Is  made  upon  petitions  on  the  pMt  (tf  all  the  trustees  of  the 
bank,  and  of  the  receiver,  and  by  depositors  representing  upwards  of  $900.- 
000  of  deposits.  Tbe  petitions  show  that  the  total  number  of  depositors  la  in 
the  neighborhood  of  6,000,  and  that  of  those  who  are  not  petltlonen  a  large 
nomber  are  depositors  representing  small  amounts,  who  are  widely  scattered 
over  Ulster  county,  some  of  whom  reside  In  other  oountira,  and  aieo  in  other 
states,  and  that  deposits  to  tbe  amount  of  upwards  of  SlfO.OOO  are  rerae- 
sented  by  persons  whose  residence  and  address  cannot  be  ascertained.  The 
petitions  alsoshow  that,  so  far  as  can  be  learned,  it  Is  the  universal  desire  of 
the  depositors  that  the  business  of  the  bank  shall  be  reanmed;  and  it  la  as- 
sarted by  counsel,  and  remains  andlspnted,  that  no  depositw  has  expressed 
any  unwillingnras. 

A  careful  study  of  the  situation  as  presented  by  the  petiUona.  by  the  otH- 
dal  certificate  of  the  superintendent  of  the  banking  department,  and  by  tbe 
various  arguments  and  suggestions  of  counsel,  induces  in  my  mind  the  belief 
that  such  a  course  will  be  beneBclal  to  all  parties,  In  case  it  is  found  that 
there  Is  power  in  the  court  to  authorize  it.  Such  a  course  will  continue  in 
existenoe  a  long-established  and  hitherto  useful  institution,  which  has  only 
now  been  Impaired  by  the  extraordinary  misconduct  of  Its  treasurer  and  as- 
sistant treasurer.  It  will  save  to  depositors  a  large  amount  of  Iheir  funds, 
which  must  necessarily  be  consumed  In  expenses  in  case  the  action  proceeds, 
or  the  bank  is  put  In  liquidation,  and  its  assets  distributed  ratably  among  its 
creditors.  It  will  save,  moreover,  to  a  large  number  of  persons  who  are  debt- 
ors to  the  institution,  tbe  loss  that  cannot  avoided  from  shrinkage  in  values, 
resulting  from  {breed  collections  of  mortgages,  and  will  probably  result  in 
assisting  to  sust^n  generally  the  credit  of  business  men  who  have  at  this 
time  deposits  in  the  bank.  It  has  been  the  policy  of  this  state  tot  a  long 
Sfries  of  years  to  permit  savings  institutions,  whose  assets  from  any  cause 
have  shrunk  below  their  liabilities,  to  resume  business  wherever  It  could  be 
done  upon  a  solvent  basis;  and  this  course  has  been  uniformly,  so  far  as  I 
have  been  able  to  ascertain,  recommended  by  tbe  banking  depiirtment.  In 
1879  this  course  was  taken  by  Bank  Superintendent  Henry  L.  Lamb  in  tbe 
case  of  the  Oswego  dtj  Savings  Bank,  and  the  supreme  court  permitted  that 
institution,  under  like  circumstances,  to  scale  down  its  liabilities  to  depositors 
10  per  cent.,  and  thereupon  to  resume  business.  Since  Chat  time  the  bank 
has  been  prosperous,  and  its  deposits  have  steadily  increased.  In  1883,  Bank 
Superintendent  A.  B.  Hepburn,  in  his  annual  report  to  tbe  legislature,  ap- 
proved the  policy  thus  pursued  by  Supeiintendent  Lamb.  In  that  report 
he  says:  **!no  one  can  make  a  study  of  the  failed  savings  banks  without  per- 
ceiving how  much  better  it  would  have  been  for  depositors  in  many  instances 
had  the  deposits  been  scaled  so  as  to  render  the  bank  solvent,  and  they  have 
been  allowed  to  continue  business.  This  department,  and  the  courts,  now 
have  by  law  sufficient  power  over  the  tenure  of  office  of  savings  bank  man- 
agers to  secure  tbe  removal  of  incompetent  or  unrailhful  mfu.  With  the 
funds  still  in  the  hands  of  trustees,  under  tbe  direction  of  the  court,  and  sub- 
ject to  the  supervision  of  the  superintendent,  the  depositors  would  have  real- 
ized much  more  money,  and  the  expensive  man^ementand  costly  and  in- 
terminable litigation  which  succeeds  insolvency  as  the  night  the  day  would 
have  been  avoided.  It  seems  that  our  courts  now  have  tbe  power  to  reduoe 
each  Individual  deposit  to  an  amount  sufficient  to  render  an  Insolvent  savings 
bank  solvent,  and  aathorize  the  managera  of  tlw  bank  to  cha^  aipdnst  each 
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sepuate  depositor  anch  amoant."  Beferring  to  the  Oswego  OftySaTings 
Bank,  he  adds:  "The  eminent  aaccese  attending  the  scaling  process  in  the 
onlj  instance  in  which  it  has  been  tried  in  this  state  is  a  strong,  practical  ar- 

Snment  in  favor  of  providing  bv  statute  for  carrying  out  what  seems  to  be  a 
iw  already."  In  1885 Saperlntendent  Willis  S.  Paine  expressed  his  approval 
to  the  legislature  as  follows:  "In  the  single  Instance  in  the  history  of  the 
savings  banks  of  this  state  In  which  the  scsJlng  process  has  been  resorted  to 
as  ft  possible  meaoB  of  saving  depositors  firom  ultimate  loss,  the  experiment 
has  met  with  such  marked  aaccess  It  is  probable  that  in  the  f  otare  this  rem- 
edy will  be  applied  in  preference  to  placing  the  affairs  of  temporarily  embar^ 
rassed  banks  In  ttie  bands  of  receivers  for  liquidation."  It  will  thus  be  seen 
that  the  opinion  of  those  most  familiar  with  the  savings  banks  of  the  state, 
and  whose  doty  It  has  been  to  exercise  a  supervision  over  their  affairs,  so  far 
as  the  same  has  been  expressed,  indicates  the  propriety  of  permitting  savings 
Instltntions  to  resume  business  wherever  it  can  be  done  upon  a  solvent  basis. 

The  remaining  quesUon  is  one  of  power.  The  statute  which  authorizes  the 
institution  of  aeUons  like  the  present  provides  that  "the  court  before  which 
aooh  proceedings  shall  ba  Instituted  shall  have  power  to  grant  auch  orders, 
and  In  Its  disoeUon  from  Ume  to  Ume  modify  or  revoke  the  same,  and  to 
grant  sncb  idlef  and  render  such  Judgment  as  the  facts  or  evidence  in  the 
case  and  the  situation  of  the  parties  and  the  Interests  involved  shall  seem  to 
require."!   Tbepowntbns  confenwd  seems  to  be  sufficient  to  enable  the 
court  to  make  such  orders  and  soeh  disposition  of  the  institution  and  ite  af- 
fairs as  may  ^ipear  to  be  for  tbe  best  interests  of  the  institution.  Its  creditors 
and  depositors.   Savings  banks  ure  quite  unlike  ordinary  banks.  Commonly, 
banks  are  business  corporations,  have  stock  and  stockholders  and  paid  officers, 
and  conduct  their  affairs  with  a  view  to  profit.   Their  relation  to  their  de- 
positors Is  In  no  sense  one  of  trust.  Th^  receive  deposits  to  be  paid  upon 
the  check  or  draft  of  the  depositors,  without  interest  or  addition.  Their 
profits,  if  any,  are  distributed  among  their  stockholders,  and  their  losses  fall 
npon  them,  and  their  property  la  sn^ect  to  sequestration  at  the  salt  of  any 
creditor.   A  savings  bank  is  an  institution  of  quite  a  different  eliaracter. 
Its  relation  to  Ite  depositors  is  In  a  laraesenae  one  ctf  trust  and  confldence.  It 
has  no  stock  and  no  stockholders.  Its  depoaltors  are  not  entitled  to  draw 
checks  ag^nst  it.  It  does  not  reoeive  deposlte  to  be  paid  upon  demand  aim- 
ply,  but  for  investment  on  secarities  token  for  the  benefit  of  the  depositors. 
Its  assete  are  held  for  distribution  among  ite  depcnitors  r^bly,  and  Ite  loasca 
tall  in  like  manner  upon  Its  depoaltors;  and  no  creditor  or  depositor  cau  by 
diligence  In  the  pursuit  of  any  legal  remedy  obtain  any  advantage  over  any 
other  creditor  or  depositor.   Its  proflte  and  its  losses  fall  upon  each  depositor 
aocording  to  his  Just  proportion,  and  no  depositor  has  a  right  in  tbe  distribu- 
tion of  its  assets  to  obtain  or  receive  his  deposit  in  full  at  the  expense  of  the 
other  depcMitors.   The  assets,  after  deducting  the  necessary  expt^nses.  are 
held  simply  as  belonging  to  and  as  security  for  all  the  deposits.   It  would 
seem,  therefore,  that  no  depositor  has  any  Just  cause  of  complaint  iC  he  la 
not  permitted  to  receive  his  deposit  in  full,  in  case  the  assets  are  inaufflcient 
to  pay  all  the  dqtositors  in  full.   Nor  would  the  trustees  be  juBtlfled  in  ex- 
hausting or  even  impairing,  the  assets  of  tbe  institution  in  payment  in  full 
of  diligent  depositors,  and  thereby  leaving  those  who  are  less  vigilant  to  re- 
ceive a  less  sum  than  would  be  theirs  if  a  just  and  ratable  distribution  were 
bad.   Under  these  circumstances,  the  assets  of  tbe  bank  being  held  for  all 
tbe  depositors,  and  the  losses  sustained  by  all,  and  there  being  no  right  in 
any  depositor  to  insist  upon  the  payment  of  his  own  claim  in  full  at  the  ex- 
panse oC  others,  it  is  clear  that  tbe  loss  already  sustained  xaaj  and  should  be 
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thos  distributed,  and  the  bonk.  If  possible,  permitted  to  resaine  business  for 
Xhe  benefit  of  all  depoeltcnB  allk^  that  in  tlie  end  eaoh  d^tositor  may  receiT* 
as  much  as  possible. 

In  the  case  of  People  Meohaniea'  tfi  Traders'  3av.  Inst.,  92  K.  T.  7,  the 
action  was  brought  by  a  creditor  (other  than  a  depositor)  to  compel  the  re- 
ceiver to  pay  certain  judgments  in  favor  of  one  Sistare,  and  it  was  substao- 
tially  held  that  all  creditors  of  savings  banks*  including  depositors,  stand 
upon  an  equal  footing.  The  court  suys:  "Upon  insolvency,  the  assets  and 
property  of  the  corporation  is  a  trust  fund  for  the  payment  of  creditors;  and 
depositors,  we  think,  stand  as  other  creditors,  having  no  greater,  but  equal, 
rights,  to  be  paid  ratably  out  of  the  insolvent  estate. "  In  the  case  of  Hunttnff- 
tonr  £anft,96U.S.S88,8peakingofBHVing8banks,thecourt8ays:  **Itlsnot 
a  oommerdal  partnership;  nor  is  it  an  artificial  being,  the  members  of  which 
have  property  interests  in  it;  nor  is  it  strictly  eleemosynary.  Its  purpose  is 
rather  to  famish  a  safe  depository  for  the  money  of  those  members  of  the 
communis  disposed  to  intrust  their  property  to  Its  keeping.  It  is  somewhat 
of  the  nature  of  such  corporations  as  cliurch  wardens  for  the  conservation  of 
the  goods  of  a  pariah,  the  college  of  surgeons  for  the  piomoJouof  medical 
acience,  or  the  society  of  antiquaries  fur  the  advancement  of  the  study  of  an- 
tiquitiea.  Its  purpose  Is  a  public  advantage,  without  any  interest  in  its  mem- 
bers. *  *  *  It  is,  like  many  other  savings  institutions  incorporated  in 
England  and  in  this  country  during  the  last  sixty  years,  intended  only  for 
provident  investment.  In  which  the  management  and  supervision  are  entirely 
oat  ct  the  hands  of  the  parties  whose  money  is  at  stake,  and  which  are  quasi 
benevolent,  and  most  useful  because  they  hold  out  no  encouragement  to  spec- 
ulative dealing  or  commercial  trading.  *  *  •  Very  many  such  exist  In 
this  country.  Among  the  earliest  are  some  in  Massiichusetts,  organized  no- 
der  a  genenU  law  pasud  in  18i}4.  which  contained  a  provision  that  the  income 
or  protit  of  all  deposits  bIihU  t>e  divided  among  the  depositors,  with  just  de- 
duction of  reasonable  expenses.  Tliey  exist  also  in  New  York,  Pennsylvania. 
BljUne*  Connecticut,  and  other  states.  Indeed,  until  recently,  the  primary 
idea  of  a  savings  bank  has  been  that  it  is  an  institution  in  tlie  hands  of  dl^ 
interested  persons,  the  profits  of  which,  after  deducting  tlie  necessary  ex- 
penses of  conducting  the  business,  inure  wholly  to  the  iHinellt  of  tiie  deposit- 
oxs  in  dividends  or  in  a  reserved  surplus  for  their  greater  security." 

Courts  of  equity  in  other  states  tiave  exercised  the  power  here  sought.  In 
the  Cateftf  Newark  Sao.  Itut,  28  N.  J.  £q.  552.  the  power  to  scale  down 
deposits  and  antborize  the  resumption  of  business  bysavinga  institutions  was 
distinctly  declared  and  exerclaed.  The  chancellor  says:  "This  court  hasju- 
riadiction  over  all  trusts,  aa  well  where  the  trust  is  held  by  a  corporation  as 
where  the  trustee  is  an  individual.  A  savings  institution,  such  as  the  peti- 
tioner, is  a  mere  trustee.  It  has  no  stock.  It  rcceivee  the  money  of  deposit- 
on  for  investmeat.  and  invests  it  on  securitlea  taken  for  the  general  benefit 
of  the  depositors.  It  is  merely  a  large  incorporated  agency  for  receiving  and 
loaning  muney  on  account  of  those  to  whum  the  money  belongs.  The  inter- 
est received  upon  investments  is  to  be  ratably  divided  among  the  depositors. 
TlM  depositors  (in  the  absence  of  fraud  on  the  part  ot  tlie  managers,  from 
which  personal  imhility  would  arise)  have  no  recourse  wliatever  for  repay- 
ment of  their  principal  or  interest  to  anything  except  the  general  Investments 
of  the  iuatitutiun.  The  institution  now  l>efore  me  was  incorporated  for  the 
sole  purpose  of  receiving  and  Investing  deposits.  The  design  of  the  legisla- 
ture in  granting  the  ebuter  was  to  promote  industry  and  frugality,  and  pre- 
serve and  husband  the  fruit  of  honest  toil.  It  contemplated  no  benefit  to  the 
managers,  but  looked  only  to  the  security  and  advantage  of  the  depositors. 
Tlie  trust  created  is  a  general  or  public  trust.  No  depositor  has.  under  the 
charter  or  In  equity,  any  ilglit  to  any  particular  security  in  the  binds  ot  the 
institutlCMi  tax  bis  deposit,  more  than  any  other  depositor.  All  the  a8set8» 
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after  deducting  tbe  necesury  expenses,  are  held  as  a  common  f  and  for  the 
eeenrlty  of  all  the  depositors.  It  follows  that  no  depositor  has  any  reason  for 
complaint  If  be  Is  not  permitted  to  receive  his  deposit  in  full,  If  there  be  even 
anj  uncertainty  as  to  whether  there  will  be  assets  enough  to  pay  all  the  others 
in  full.  It  follows  also  that  the  i  nstitutlon  ought  not,  under  such  circumstances, 
to  be  permitted  to  exhaust  such  of  its  securities  as  are  immedlutely  converti- 
ble into  cash  without  loss  in  the  payment  in  full  of  clamorous  or  alert  depos- 
itors, and  leave  for  those  who  are  less  vigilant,  or  who  may  be  less  informed 
of  the  situation,  securities  wliich  are  leas  available,  and  on  which  such  loss 
may  be  sustained  as  that  the  latter  may  fail  to  realize  the  full  amount  due 
tbem.  In  other  words,  the  vigilant  depositor  ought  notto  be  permitted  to  d»- 
voire  all  the  losses  of  the  trust  on  the  othan,  who  are  as  much  entitled  t» 
payment  in  full  as  he  la.  To  Insure  justice  to  the  helplou  is  one  of  the 
most  valuable  prerogatives  of  this  court.  Equality  in  the  present  ease  is  eq- 
uity. I  have  no  doubt  as  to  the  jurisdiction  of  this  coart  over  the  subject, 
and  I  have  no  hesitation  whatever  in  exercising  it.  Undertheclroimstaucea^ 
I  deem  it  my  duty  to  see  to  It  that  the  assets  of  this  trust  in  the  hands  of  tbs 
instftation  are  not  inequitably  administered.  *  •  •  Tbs  course  now 
tsken  in  regard  to  this  inatltntfon  is  not  without  preoedsnt  in  this  court.  In 
tbe  case  of  Hoboken  Bank  for  Savings  0874)  like  measures  were  taken  1^' 
me  under  similar  cironmatances  with  salutary  effect  and  most  beneSdal  re- 
salts  to  the  depositora.**  In  1871  a  similar  proceeding  for  sealing  down  tlw 
deposits  of  ft  savings  bank  was  taken  In  Connecticut.  In  that  case  a  snm 
equal  to  24  per  crat.  of  the  deposits  then  in  the  bank  was  scaled  by  the 
trustees  themselves,  and  a  joint  resfdntion  was  subsequently  passed  by  the 
legislature  ratifying  their  action*  Afterwards  an  action  was  brought  by  one 
of  the  depositors  to  recover  tbe  difference  between  his  d^MMitand  theamonnt 
to  whiOi  it  was  scaled,  and  the  sopreme  court,  without  giving  any  effect  to 
the  resolution  of  the  legislature,  held  that  the  action  of  the  U-ustees  in  thus 
seeing  down  the  deposits  was  lawful  and  proper,  and  that  the  depositor  oonM 
not  recover.  Like  proceedings  have  iMen  bad  in  New  Hampshire,  where 
there  is  a  statute  authorizing  tliem.  In  Massachusetts,  in  the  ease  of  Lmoi* 
v.  Lynn  InH.  fbr  SavtngMtl^  Mass.  236,  19  N.  £.  Bqi.  865.  the  rule  laid 
down  in  the  Connecticut  case  was  approved  and  applied.  At  page  244,  148 
Mass..  and  page  367. 19  27.  E.  Bep.,  tlie  court  says:  "But  to  the  depositozs 
tliemselves  tbe  undertaking  of  the  corporation  is  that  it  willrweive  and  com- 
bine the  deposits,  and  manage  and  use  tbem  to  the  best  practical  advantago. 
according  to  the  judgment  of  tl»  trusteesi  and  give  to  tbe  depositors,  in  Just 
proportion  among  themselves,  the  benefit  of  the  result  of  such  management. 
There  Is  no  absolute  promise  to  repay  to  any  depositn  the  full  amount  of  bis 
deposit.  Such  a  promise  to  one  depositor  would  Imply  that  in  case  of  loss  he 
shonld  be  repaid  out  of  the  deposits  of  others.  The  promise  or  undertaking 
of  the  corporation  is  the  same  to  all.  There  is  no  promise  to  pay  one  at  the 
expense  of  others.  The  promise  Is,  in  effect,  to  pay  each  d^xwitor  In  full 
with  his  dividends,  provided  the  assets  are  sufficient,  and,  if  thoy are  notauf- 
flcient,  then  to  pay  each  one  his  proportionate  slisre.** 

It  seems,  thereftoe,  that  the  application  now  made  is  supported  by  the  pro- 
visions of  the  statute  above  quoted,  and  by  well-considered  adjudications  Im 
this  and  other  states.  I  think  tbe  power  of  the  court  is  dear,  and  that  the 
present  presents  a  proper  case  for  its  exercise. 


Spobx  v.  Vaitohn. 

(Supreme  Court,  Oeneral  Term,  Third.  Department.  September  14, 180.) 

1.  AonoH  TO  Cahosi.  Mortoaos— Conbibibatiok. 

In  aa  aotton  to  oancel  a  brad  and  mor^itfe,  the  evidenoe  lihowed  that  Bu,  plslap 
tUFshnsbsnd,  as  overseer  of  the  poor  oi  tus  town,  gave  Us  notes  to  aevavu  pai^ 
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aons;  fbat  Iw  aftermids  reoefred  rnotMy  from  tba  towm  wlA  whieb  to  pt7  tbe 
Mrtaa,  bat  Initead  of  paTlng  tbem  he  atwoonded  with  the  moaer;  tbat  defendaat, 
aaBore^on  &*Bofflcilal  bond,  paid  said  ooteo,  and  th«  InstrnmAnts  In  suit  mre 
Ctveu  to  pay  defendant  therefor.  Held,  that  plalntUt  was  not  entitled  to  the  relief 
Mmcht,  M  Uiere  was  a  valid  consideration  for  tiia  bcmd  and  morfegagtt,  wlwthw  or 
■0*  cteltedant  waa  liable  on  S.'s  hoitd  for  the  notM. 

A  Txux<--8raoiAL  FiKsnroa. 

A  eowi  1«  not  boond  to  mftke  flBdiaga  aa  to  ttu  STldraM  given  in  tha  0M«. 

&  Siam. 

Araqnoatfor  a  ^eolal  finding  as  to  what  took  plaoa  at  a  given  time  la  prop- 
erij  rafnaad,  wlwte  the  pzopoaed  finding  does  not  oont^  all  that  took  plaoa 
thereat. 

4.  Bamk. 

Where  the  erldenoa  Is  oonflleUng,  then  le  no  •mrln  ntaatng  to  find  spaoial 
facta  aa  requested. 

Appeal  from  ciicuit  court,  Sdioharle  eeanty. 

Action  by  Lavlna  Spore  against  Nathan  Vaughn  toeanoel  a  bond  and  mor^ 
l^age.    Defendant  bad  Judgment,  and  plaintiff  appeals.  Affirmed. 

The  followiog  are  the  facts  found  hy  the  trial  court: 

*(1)  That  on  the  14th  day  of  January,  1887.  the  plaintiff  duly  executed 
and  delirered  to  the  defendant  the  baai  and  mortage  referred  to  in  ttas  com- 
plaint and  answer  in  this  action. 

"(2)  Tbat  at  the  time  of  tbe  execution  and  delivery  of  said  bond  and  mort- 
gage the  plaintiff  was  the  wife  of  one  Wesley  Spore,  and  she  was  also  the 
sole  owner  of  the  real  estate  covered  by  said  mortgage.  It  was  her  sole  and 
separate  estate,  worth  about  one  thousand  dollars,  and  she  owned  no  other 
real  estate.   She  could  not  read  or  write. 

"(3)  That  prior  to  the  execution  of  said  bond  and  mf»rtgage,  and  in  the 
spring  of  1886,  her  said  husbnnd,  Wesley  Spore,  liad  been  duly  elected  to  the 
office  of  overseer  of  the  poor  of  the  town  of  Jefferson,  qualified  as  such,  given 
bail,  and  entered  upon  the  duties  of  his  otlic^ 

"(4)  That  tbe  defendant,  Knthnn  Vaughn,  and  the  defendant's  brother, 
John  W.  Vaughn,  were  bin  bondsmen  as  such  overseer. 

"(5)  That  said  Wesley  Spore,  as  such  overseer,  received  Into  his  bands 
mone>'s  of  said  town,  disbursed  some,  and  continued  to  act  as  such  overseer 
until  about  the  middle  of  December,  1886,  when  he  left  said  town  in  a  secret 
manner  for  parts  unknown,  and  remained  away  therefrom  until  the  12th  day 
of  January.  1887. 

That,  on  tbe  day  be  left  said  town  as  aforesaid,  the  collector  of  said 
town  paid  to  him,  as  such  overseer,  the  sum  of  three  hundred  dollars,  whiob 
had  been  cdlected  by  tax  out  of  tbe  pn^rty  of  said  town  for  poor  parpoaes. 
and  which  said  three  handi'ed  dollars  said  Spore  took  away  with  him  wben 
be  left  as  aforesaid. 

"(7)  That,  in  addiUon  to  said  three  hundred  dollars  so  tHken  away  by 
said  Spore,  he  was  also  the  debtor,  aa  auch  overseer,  to  said  town  whei\  lie 
left,  in  tbe  sum  of  one  hundred  and  forty-seven  dollars,  for  money  received 
by  him  as  snob  overseer,  and  not  expended  by  blm  aa  anch. 

"(8)  That  during  the  administration  of  said  office  by  said  Spore,  as  suoh 
oversew,  he  bad  borrowed  the  sum  of  three  hundred  dollars,  tor  which  he  had 
given  his  notes,  six  in  number,  signed  by  blm  as  such  overseer,  to  five  differ^ 
«nt  persons,  which  said  notes  were  outstanding  and  not  yet  due  at  the  time 
of  the  annual  meeting  of  the  txmrd  of  town  andltora  of  said  town  in  the  fall 
uf  1886,  for  the  purpose  of  auditing  tbe  accounts  of  town  officers,  and  hear- 
ing reports  of  money  neceMary  to  be  raised  by  the  overseer  and  others  for  the 
enaning  year. 

"(9)  That  said  Spwe  appeared  before  said  board  at  Ita  annual  meeting  in 
the  nil  of  1886,  and  verbally  reported  to  said  Ixmrd  that  said  six  notea,  so 
given  by  h\m,  uid  naming  them,  were  outstanding  for  three  hundred  dol- 
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Ian.  and  that  It  woald  be  necesaary  to  raise  that  amount  to  pay  said  notea, 
and  one  handred  dollan  in  addition  to  tbe  anpport  of  the  poor  the  ensain^ 

year. 

"(10)  Thatt  after  hearing  Bald  report,  said  board  passed  a  resolution  that 
it  would  be  necessary  to  raise  $300  for  tbe  support  of  the  poor  for  tbe  en- 
suing year. 

Tbe  9300  so  paid  to  satd  Spore  the  day  be  went  away  by  the  collector, 
aforesaid,  was  the  same  #800  raised  by  tax  on  said  town  ando:  and  liy  Tirtae 

of  said  resolution. 

"(12)  That  prior  to  the  return  of  said  Spore  be  bad  written  to  and  his  wife 
had  received  a  letter  from  him  dated  at  fittsburgb.  Pa.,  in  which  he  stated 
to  her,  among  other  things,  that  he  was  short  in  his  accounts,  that  if  she 
would  raise  ^bO  for  him  he  would  return,  if  not,  be  should  go  on  further, 
and  that  there  was  no  use  trying  to  arrest  falm. 

"(13)  In  answer  to  said  letter,  bis  wife,  this  plaintiff,  ordered  and  proooied 
a  letter  to  be  written  and  mailed  to  blm  in  ber  name,  in  wbicb,  among  other 
things,  sfae  stated  that  she  would  raise  9350  for  him  if  be  would  return. 

"(14)  That  said  Wesley  Spore  received  said  letter,  and  on  tbe  12th  day  at 
January,  1887.  came  home  to  his  wife's  homeon  the  premises  in  question. 

**(1&)  That  on  the  13th  day  of  January,  1887,  said  Wesl^  Rpore  paid  to 
the  defendant  one  hundred  and  twenty-two  dollars  in  money. 

*'(16)  On  the  14th  day  of  January.  1887.  said  Wesley  also  paid  to  said 
defendant  twenty-five  dollars  more  in  money,  and  tbe  plaintiff,  on  tiie 
same  day  and  at  her  husband's  request,  executed  and  delivered  the  bond  and 
mortgage  in  question. 

"(17)  It  was  agreed  by  and  between  tbe  plaintiff  and  defmdant  and  Wes- 
ley Spore,  at  tbe  time  of  the  execution  and  delivery  of  said  bond  and  mort- 
gage, thi^  for  and  on  account  of  the  same,  and  of  the  money  so  paid  to  de- 
fendant by  said  Wesl^  Spore,  tbe  said  def«idant  should  pay,  or  cause  to  be 
paid,  the  said  indebtednesB  <^  said  Wesley,  as  suob  overseer,  to  said  town  as 
aforesaid,  indnding  the  said  six  notes  so  signed  by  said  Wesley  as  oversew, 
for  money  borroww  by  Mm  as  snob  as  aftnesald. 

"(18)  That  in  pursuance  thereof  said  defendant  immediately  paid  to  Ga»> 
sins  M.  Treadwell,  tbe  then  overseer  ot  the  poor  of  said  town,  the  duly-ap- 
pointed successor  of  said  Wesley  Spore,  the  said  indebtedness  of  said  Wealej 
Spore  as  such  overseer,  including  the  amount  ot  said  six  notes,  and  said 
Treadwdl  aotm  therei^r  paid  said  notes  to  the  holders  and  owners  there(tf. 
uid  eaneeled  the  indebtedness  of  said  Wesl^  to  said  town,  including  said 
notes.  •  • 

The  further  findii^  of  the  court  are  set  forth  in  the  oplnfon. 
Argued  Iwfore  Putmax  and  Hbbsick,  JJ. 

jr.  iS.  Wileox,  {WiUUim  C,  Lament,  of  counsel.)  tax  appellant  Charlm 
S.  ffifeAoIf,  (Hobart  Xitan,  ot  oounsel.)  for  respondent. 

Puthah,  J.  On  the  trial  four  questions  were  submitted  to  tbe  Jnry,  ylx.: 
"Wore  threats  of  criminal  proceedings  against  the  plainlifl's  husband  uttered  to 
tlie  plaintiff  by  the  defendant,  or  by  his  brother,  John  W.  Vaughn?  Did 
such  threats  so  oonstraln  tbe  wUl  of  the  plaintiff  as  to  cause  her  to  execute 
the  bond  and  mortgage  in  sultf  Bid  the  plaintiff's  husband  utter  threats  to 
the  plaintiff,  or  attempt  to  intimidate  her  with  apprehension  of  criminal 
proceedings  against  him,  unless  she  would  exeente  the  said  bond  and  mort- 
gage? Was  the  plaintiff's  will  so  constrained  by  such  threats  or  intimida- 
tions as  to  cause  her  to  execute  said  bond  and  mortgage?"  To  each  of  wliieb 
questions  the  Jory  answered,  "No."  The  learned  court  also,  after  due  de- 
litmration,  made  the  following  findings  of  fact:  "That  the  «cecutlon  and  de- 
livery of  said  bond  and  mort^itge  was  the  free  act  and  will  of  tbe  plaintiff^ 
without  any  fraud,  dnreas,  ooendon,  tbreata,  or  undue  influence;  that  there 
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•wwM  a  good  and  Taloable  oonslderatioD  tor  the  execution  and  delivery  of  said 
bond  and  mortgage.** 

The  ahove  flndingB  of  the  ooart  and  jury  were  sustained  by  the  testimony 
given  npon  ttie  trial.  Although  the  plaintiff  and  her  husband  testified  to  a 
state  of  facts  from  which  dnress  might  be  inferred  in  obtaining  tiie  bond 
and  mor^pige  deecribed  In  the  complaint,  yet  their  tesUmony  was  contra- 
dieted  by  tlie  defendant*  Jt^n  VT.  Vaughn.  John  B.  Gallup,  and  other  testi- 
moqy  glTon  npon  tlie  toiid.  This  evidenoe,  if  it  does  not  preponderate  in  favor 
of  the  deffendant,  ia  ^  least  amply  saflBelent  to  sustain  the  findings  of  Uie 
learned  judge  win  passed  upon  the  case  at  speciiU  term.  I  thiniL,  however, 
that  the  weight  of  evidence  upon  the  question  of  duress  is  dearly  with  the 
defOndant. 

Aa  to  the  consideration  tat  the  bond  and  mortgage,  the  testimony  shows 
tbat  it  was  given  by  tbe  plainUff  to  Xatban  Vaughn  to  raise  ft275  to  take  up 
the  notegiven  by  her  husbands  or  to  pay  tbat  amount  due  by  him  to  the 
town.  Toia  facta  of  the  caae  were  known  to  plaintiff  and  all  the  parties  to 
tbe  transaction,  and  do  not  ^>pear  to  have  been  misstated.  If  there  was  a 
mistake  aa  to  the  l^al  question  whether  defendant  and  his  brother,  John 
Vaughn,  were  or  were  not  liable  on  the  bond  given  by  them  for  the  idain* 
tUPt  husband,  on  account  of  tin  aaid  notes,  I  am  anable  to  aee  how  that  fact 
affects  plaintiff's  liability  on  the  bond  and  mortgage.  The  testimony  doea 
not  show  that  any  attempt  was  made  to  deceive  her  on  the  subject  of  her 
husband**  llsblUty.  or  that  she  was  deceived.  The  parties  hod  some  ques- 
tion aa  to  tin  liabtJity  of  defendant  and  his  brother  on  account  of  the 
notea;  proposed  to  consult  Jodge  Gilbert  on  the  subject  in  presence  of 
plaintiff,  but.  on  account  ct  Mr.  Spore*s  illness,  did  not  do  so.  Thus 
there  fa  evidence  to  show  that  idalntiff  knew  there  was  a  doubt  about  her 
hnsband'a  liability  to  the  town  on  account  of  the  notes.  This  evidence  was 
Boffieient  to  sustain  the  finding  of  the  ]ury  that  with  gucli  knowledge  she 
sxecated  tbe  bond  and  mortg^e  to  raise  the  money  to  take  up  the  notes, 
whether  they  were  in  &ct  notes  for  the  payment  of  which  the  town  was 
charged  or  were  merely  the  Individual  vmwa  ai  Mr.  Spore.  The  evidence  in 
tbe  ease  justified  the  finding  that  the  transaction  was  a  loan  from  defendant 
to  ]flaintlff,  on  her  mortgage  of  $276  to  raise  that  amount  of  money  to  pay  tho 
notes  of  her  husband.  Hence  it  appeared  by  the  evidence  that  there  was  suf- 
flcUoit  consideration  for  tbe  bond  and  mortgage.  Hence  there  must  be  an 
affirmance  of  tbe  judgment,  unless  some  exceptions  taken  by  the  pl^ntifl  to 
the  ralings  of  the  court  on  the  trial,  or  to  his  findings  or  ref  usaI  to  iind, 
should  lead  to  a  reversal. 

Tbe  evidence  being  ample  to  sustain  the  finding  of  the  judge  tbat  the 
execatiou  and  deliveiy  of  the  mortgage  described  in  the  complaint  were 
obtained  witiiout  fraud,  duress,  coercion,  or  undue  influence,  and  also  show- 
ily a  sufficient  consideration  for  the  bond  and  mortgage,  it  ie  not  impor- 
tant to  consider  whether  there  was  any  proper  or  timely  motion  for  a  new 
trial  made.  There  being,  however,  no  order  entered  on  such  motion,  it  is  dif- 
fleolt  to  aee  how  an  appeal  can  lie  from  its  denial. 

It  is  urged  by  the  plaintiff  that  the  court  erred  in  not  Qnding  as  requested 
by  her  in  her  proposed  sixteenth  finding.  Tbe  answer  to  this  position  Is  that 
tbe  finding  asked  the  court  to  find,  except  as  below  mentioned,  not  conclu- 
sions of  fact  or  law,  but  rather  evidence  given  on  the  trial.  A  court  is  not 
bound  to  make  findings  as  to  the  evidence  given.  However,  all  that  was 
matoial  in  plaintiff's  propoeed  sixteenth  finding  was  In  fact  found  by  the 
court  in  favor  of  the  plaintiff,  among  bis  legal  conclusions.  As  conclu- 
sions of  law,  the  court  found  that  the  notes  given  by  Spore  were  his  own 
Individual  notes,  and  not  the  obligations  <tf  Uie  town;  also  that  the  defend- 
ant and  bis  brother,  as  Spore's  bondsmen,  were  not  liable  on  account  of  said 
notes.  U  Is  suggested  tbat  the  court  erred  in  excluding  the  testimony  ot 
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Sager, — "I  think  sbe  was  prettj  narTons  and  troubled aod  the  trstlmonv 
of  Byer  and  Stevens,  that  **ahe  was  excited;**  "her  eyes  looked  as  if  she  had 
been  in  trouble;"  "she  appeared  very  excited, "  etc.  I  think  the  court  did 
not  err  in  this  regard.  The  evldenee  of  Sager  was  as  to  a  time  before  the 
return  other  husband,  and  the  opinion  of  the  witness  tta  to  her  nervonaness 
at  that  time  was  entirely  immaterial.  The  evidence  of  Stevens  waa  merely 
his  opinion  as  to  her  appearance  during  a  conversation  between  her  and  the 
witness,  and  in  the  absence  of  the  defenrlant.  The  same  iatrue  as  to  the  state- 
ment of  Dyer.  Again,  the  evidence  excluded  was  merely  the  opinion  of  the 
witnesses,  and  such  evldenoe^  offered  under  such  drcaniatanccB.  has  neTer 
been  deemed  admissible. 

Again,  the  plaintiff  claims  that  the  court  erred  in  refusing  to  find  as  re- 
quested in  her  proposed  twentieth  finding.  The  Hnding  waa  as  follows: 
^That  plalotiir  was  called  into  the  room,  and  requested  tostgn  the  mortgage, 
and  she  declined  to  do  so,  saying  she  had  been  advised  by  aevera)  of  her 
neighbors,  naming  tbera,  not  to  sign  any  papers;  that  her  husband  then 
said,  *  Then  I  shall  have  to  go  up.  If  you  don't  do  it,  I  am  gone  np.  I  shall 
give  mys^f  over  to  my  ball,  to  do  with  ine  as  they  please.*"  The  court  waa 
not  bound  to  find  as  requested.  The  proposed  finding  asked  the  court  to  find 
as  to  what  took  place  when  plaintiff  agreed  to  execute  the  mortage,  and 
states  a  smalt  part  of  what  Mr.  Spore  then  said  to  her.  According  to  the  testi- 
mony of  defendant  and  his  brotlier,  Mr.  Spore  made  other  statements  at  that 
time  to  his  wife,  anil  she  answered.  The  judge  was  not  bound  to  find  as 
what  Spore  said  at  the  time  In  question  was  a  small  portion  of  what  he  in  fact 
said.  The  plaintiff  should  have  Inserted  In  her  proposed  Qndlngall  ctfSpore's 
stitement  to  his  wife. 

It  is  also  claimed  that  the  court  erred  In  refusing  to  find  the  twenty-first 
finding  ss  proposed  by  the  plaintiff,  which  Is  as  follows:  **(21)  That  the 
plaintiff,  thus  pressed  by  her  husband,  then  signed  the  papers,  audi  find 
that  the  plaintiff  would  not  have  executed  the  papers  but  for  the  statements 
made  to  her  by  her  husband  and  the  Vaughns,  and  that  she  was  induced  to 
execute  the  bond  and  mortg^eby  the  threats  and  for  fear  that  ht>r  husband 
would  have  to  go  up,  and  in  the  belief  and  fear  that  if  not  executed  he  would 
be  arrested  and  sent  up.  or  surrender  himself,  and  would  be  punished  fur 
the  crime  of  embezzlement"  Whether  that  finding  was  correct  or  nut  was 
a  question  offset,  as  to  which  there  was  conflicting  evidence,  and  the  court 
was  not  legally  bound  to  find  as  requested;  especially  as  the  weight  of  avU 
dence  waa  upon  this  question  ratlier  with  the  defendant  than  with  the  ^aln- 
tiff.  Wliether  what  tlie  plaintifl's  husband  Is  proved  to  have  said  to  her, 
viz.:  "Then  I  shall  have  to  go  op.  If  you  don't  do  it.  I  amgdne  up.  laball 
give  myself  over  to  my  bail,  to  do  with  me  as  they  please," — at  the  time  ahe 
agreed  to  give  the  bond  and  mortgage,  Indicates  a  threat  on  the  t  art  of  her 
husband  which  induced  the  pluintlll  to  execute  the  bond  and  mortgage  or 
otherwise,  considering  the  tesllmony  of  defendant,  his  brother,  Gallup,  and 
otiier  witnesses,  the  letters  between  htr  and  her  husband,  and  the  other 
facta  of  the  case,  was  a  question  of  fact  for  the  court  and  jury.   It  was 

£ roved,  after  the  execution  of  said  bond  and  mortgage,  that  plaintifl  said  to 
[rs.  Gallup,  and  to  Mr.  GaUup,  that  she  had  executed  the  mortgage  to  de- 
fendant, and  was  glad  she  had  done  it.  She  could  not  live  alone,  and  ahe 
wanted  him  back,  and  ahe  did  it  to  get  him  back.  And  the  jury  and  eourt. 
after  hearing  all  the  evidence,  determined  the  questions  of  Hot  In  favor  of 
the  defendant,  and  fonnd  that  the  bond  and  mortgage  were  obtained  without 
fraud  or  duress,  and  on  sufficient  consideration.  'Hiere  are  quite  a  nnmtier 
of  other  exceptions  taken  on  the  trial,  and  mentioned  In  the  polnta  of  the  ap. 
pellant  I  have  examined  and  considered  them  all,  and  do  not  deem  it  nec- 
essary to  discuss  them  here.  I  have  reached  the  conclusion  that  there  are 
none  of  such  exceptions  that  require  a  reversal  of  the  jodgment.  The 
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qoeBtioDt  In  the  oase  are  principally  of  fact,  and  I  think  wan  correctly 
dl^Kved  of  at  tha  drooit,  and  henoe  that  the  Judgnwnt  Bbould  be  afBrmed. 
withoosta. 


Tbn  Eyck  et  al.  «,  Bbctob,  Etc.,  of  Protestant  Episcopal  Churoh. 

(Supreme  Court,  General  Term,  Third  Department   (September  14,  1809.) 

I*AinUX>BD  AJtD  TlHAli*— IiULBTLITT  WOK  PXTina  AMBSBinitV. 

A  lease  contaiiwcl  a  provision  that  ^e  lessee  should  pay  all  assessments  for  par- 
ing, fla^ng',  or  repairing  the  streets  adjoining  the  leased  premises,  bat  that  as- 
eeeemeDte  for  openinr  streete,  eqnaree,  or  for  other  public  purposes  of  an  extraor- 
dinary character,  or  for  permanent  ImproTementB,  shoold  be  paid  by  the  lessor. 
At  the  time  of  makinft  the  lease  the  streets  were  paved  with  cobblestones,  but  one 
of  them  wu  afterwards  repaved  with  granite  blocks,  and  the  property  assessed 
ttierefor  in  a  sum  equal  to  twice  the  annual  rent  reserved  by  the  leaea.  field,  that 
the  aaaesament  was  one  for  which  Hm  leesor  was  liable,  fisianuc,  J.*  dlssenUng. 

Qaaa  snbinltted  on  agreed  statement. 

Submls^on,  without  action,  of  controTersy  between  Jamea  Ten  Eyck  and 
otheia  and  the  rector  and  fnhabitanta  of  the  city  of  Albany  In  commanion 
«]th  tbe  Protestant  Episcopal  Cfanrch  in  the  state  of  New  Tork.  Judgment 
tm  defendants. 

Argued  before  Hatham,  P.  J.,  and  Putmah  and  HERSIOKt  JJ. 
atedman,  Thompaon  A  Andretm,  {Arthur  L.  AndreteatOl  counsel,)  for 
platntlflta.   A&raAoffi  Laming,  for  defendant. 

Putnam.  J.  DefendantB  are  in  possession  of  premises  situated  on  Maiden 
Lane  and  Lodge  streets,  in  the  city  of  Albany,  under  a  lease  executed  on 
April  30,  1B59,  for  a  term  of  80  years,  at  a  yearly  rent  of  9500.  Said  lease 
contains  the  following  covenant:  "During  the  continuance  of  said  term  the 
said  party  of  the  second  part  shall  pay  al)  taxes  and  water  rents  which  shall 
be  lawfully  asseased  or  charged  upon  said  premises,  and  also  all  assessments 
for  paving,  flagging,  or  repairing  the  streets  adjoining  said  premises;  but 
assessments,  if  any  shall  be  made,  for  opening  streets,  squares,  or  for  other 
public  purposes  of  an  extraordinary  character,  or  for  permanent  improve- 
ments, shall  be  paid  by  thesHid  partiesof  the  flrst  part."  On  April  25.  1889, 
aaid  lt>ase  was  renewed  for  live  years,  at  the  annual  rent  of  S400,  but  with 
the  same  conditions  and  covenants  contained  in  the  original  lease.  At  the 
time  of  the  execution  of  said  lease  the  streets  known  aa  "Maiden  Lane"  and 
"X>odge  Street"  had  been  laid  out  and  graded  "under  the  laws  and  ordi- 
nances applicable  to  the  city  of  Albany,  and  had  been  and  were  then  paved 
and  curbed,  and  the  expenses  thereof  had  been  paid  for  by  the  owners  of  the 
property  adjoining  said  streets,  and  by  the  ownera  of  the  projMirty  in  que^ 
tion,  to  the  extent  of  their  proper  portion  thereof.  *  *  *  The  pave- 
ment of  the  roadway,  as  so  paved,  whs  of  cobblestone,  which  pavement, 
from  use  and  the  nature  of  the  soil  upon  which  the  aame  was  laid,  re- 
quired frequent,  and  usually  annual,  repair.  The  sidewalks  of  snid  streets 
bad  been  and  were  at  the  said  date  laid  with  flagstones.  Cobblestones  were 
Lbe  pavement  in  universal  use  in  the  city  at  that  time,  and  no  other  kind  of 
pavement  was  then  generally  known  in  cities."  On  the  8th  of  April,  1889, 
an  aet  was  passed  by  the  legislature  amending  chapter  298  of  the  Laws  of 
1883,  entitled  "An  act  to  provide  for  the  government  of  the  city  of  Albany," 
under  which  the  common  council  of  said  city  of  Albany,  in  the  summer  and 
fall  of  the  year  1891.  cansed  Maiden  Lane  to  be  repaved  with  granite  block 
pavement,  and  suitable  cross-walk  stones,  and  recurbed,  and  the  officers  of 
the  city  assessed  the  expense  of  tlie  work,  labor,  and  services  and  materiala 
for  such  work  upon  the  property  adjoining  said  street,  and  in  part  upon  the 
property  described  In  said  lease.  The  said  premisfs  were  duly  sold  for  de- 
fault in  the  payment  of  said  assessment,  which  amounted  to  •799.79;  being 
tbf  amoant  assessed,  with  interest  and  charges.   Tlie  ^ainUfls  claim  that 
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the  defendanta,  under  the  above-qaoted  clause  of  the  le^e,  are  l^llj  boand 
to  fay  the  aforesaid  aBBessment.  The  defendants  insist  that  they  are  onlj 
bound  to  pay  for  ordinary  repairs  to  the  street,  and  that,  the  said  assessment 
being  for  unnsued  and  extraordinary  as  well  as  permanent  improvements, 
the  assessment,  therefore,  under  the  lease*  is  for  the  plaintiffs  to  pay.  If  the 
covenant  of  the  defendants  bad  ended  with  their  promise  to  pay  "all  assess- 
ments for  paving,  flagging,  or  repairing  the  streets  adjoining  said  premises," 
no  serious  question  would  arise  as  to  their  liability,  although  the  assessment 
in  question  was  made  under  the  provisions  of  a  statute  passed  subsequently 
to  the  date  of  the  lease.  Post  v.  Kearney,  2  N.  Y.  394.  "Paving"  is  defined 
to  be  the  laying  of  streets  with  pavement;  and  assuming  that  this  word  In  tha 
lease  has  the  same  meaning  as  "repavlng,"  the  covenant  above  to  pay  for 
paving,  flagging,  or  repairing.  If  unmodified  by  the  subsequent  part  Uie 
sentence,  might  be  construed  as  an  agreement  to  pay  for  ail  that  constitutes 
paving, — the  material  of  which  a  pavement  la  formed  as  well  as  the  work  of 
placing  it.  But  that  part  of  the  clause  above  quoted,  in  reference  to  de> 
fendants' paying  for  assessments,  is  modified  by  the  balance  thereof,  viz.: 
"But  assessments,  if  any  shall  be  made,  tor  opening  streets,  squares,  orfor 
other  public  purposes  of  an  extraordinary  character,  orfor  permanent  im- 
provements, shall  be  paid  by  the  said  parties  of  the  first  part."  The  covenant 
of  defendants,  therefore,  taking  the  whole  sentence  together,  is  an  agreement 
to  pay  all  assessmeuts  for  paving,  flagging,  or  repairing  streets  wljoining 
said  premises,  except  assessments  for  opening  streets,  squares,  or  for  other  pub- 
lic purposes  of  an  extraordinary  character,  or  for  permanent  ImproTements. 
which  shall  be  paid  for  by  the  parties  of  the  first  part. 

The  assessment  for  repaving  and  recurblng  Maiden  Lane  in  1891  was 
doubtless  an  assessment  for  a  public  purpose,  aod  the  question  to  be  deter- 
mined Is.  was  it  an  assessment  to  pay  for  work  of  an  extraordinary  character, 
or  in  the  nature  of  a  permanent  improvement?  "Extraordinary"  is  defined 
to  mean  "beyond  or  out  of  the  common  order  or  rule;  not  usual,  regular,  or 
of  a  customary  kind ;  not  ordinary;  remarkable;  uncommon;  rare.**.  Itappears 
that  when  the  leaae  was  made,  In  1859,  the  streets  adjoining  each  premises, 
■and  generally  in  the  city  of  Albany,  were  paved  with  cobblestones;  and  I  in- 
fer from  the  case  that  tiiey  remained  in  that  condition,  with  ordinazyrep^n, 
until  the  repaving  in  question.  In  1891,  a  period  of  over  30  years.  At  this 
time,  in  1891,  the  whole  pavement  was  removed  and  replaced  with  granite. 
The  questirai  sabmltted  is  not  free  from  doubt,  and  I  have  had  some  hesita- 
tion in  reaching  a  conclusion.  I  think,  however,  that  the  covenant  contained 
In  the  lease  on  the  part  of  the  defendants  was  not  one  to  pay  assessments  for 
removing  a  pavement,  already  existing,  and  to  lay  down  a  new  and  expensive 
pavement,  with  entirely  different  materials.  I  think  the  agreement  should 
be  constraed  to  mean  that  defendants  wonld  make  the  ordinary  repairs,  keep- 
ing the  pavement  existing  when  the  loise  was  made  in  propw condition.  The 
new  granite  pavement  for  which  the  assaument  was  made  was  a  repavement 
■ot  the  street  In  the  place  ctf  the  old  pavement  that  had  remained  over  30 
years.  Hence  it  was  a  rare,  unusual,  infrequent  kind  of  wuric.  It  was  not 
ordinary.  It  was  uncommon.  The  fact  that  the  new  pavement  was  put 
down  after  using  the  old  pavement  for  over  30  years  shows  that  it  wm  an  ex- 
toaordinuy  repair.  The  assessment  was  also  for  a  public  purpose  (tf  an  ex- 
traordinary character,  because  of  Its  amount.  The  annual  rent  reserved  in 
defendants*  lease  was  0400.  The  assessment  was  for  $800, — twice  the 
amount  of  the  annual  rent.  A  repair  costing  that  amount  cannot  be  deemed 
ordinary.  The  asseesment,  tliwefure,  was  for  a  public  purpose  of  an  extraor^ 
dimiry  character.  I  think  this  construction  of  the  covenant  in  question  will 
cany  out  what  may  be  deemed  was  the  intent  of  the  parties  to  the  contract. 
I  also  am  of  the  opinion  that  the  nsspssment  may  properly  be  considered  as 
ime  made  by  the  city  to  pay  for  a  permanent  improvement.   The  old  oobbU- 
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■time  pSTemeni  was  taken  np  and  replaced  by  granite.  This  pavement  la  of 
a  permanent  character.  **Fermanent"  la  deSned  to  mean  "not  temporary  or 
■abject  to  change:  abiding;  remaining;  fixed  or  enduring  tn  character,  state, 
or  |ilace.**  I  think  that  the  court  may  take  jndlcial  notice  thattiie  new  graaite 
paTement  of  the  character  described  in  this  case  is  permaneat,  lasting,  and 
notsabject  to  change.  In  Ttoyeroga  v.  Railroad  Co.,  10  Qray,  293,  Justice 
IteOMAS,  In  deiivering  the  opinion  of  the  oonrt,  remarked,  (page  295,)  In  ref- 
erence to  a  new  pavement  laid  in  ftont  of  the  plaintiff's  premises,  referred  to 
in  the  opinion:  "It  is  a  permanent  Improvement  of  the  estate,  the  benefit  of 
which  Is  to  be  found  in  the  increased  value  of  the  estate,  and  In  the  increased 
vent  which  It  would  permanently  command."  I  oonclnde,  therefore,  that, 
under  the  clause  in  the  lease  to  which  our  attention  Is  called,  the  plaintifib 
were  liable  to  pay  for  the  new  paTement  la  qnaaUon,  and  that  tberefore  the 
dfllenduUs  shoaM  have  judgment  on  the  case  aubmitted,  with  oosts. 

Mayeaji,  F.  J.,  {eoneurrinff.)  The  questions  In  this  case  grow  out  of  the 
oonatmction  to  be  maced  upon  toe  following  exception  in  the  lease:  "But  as- 
aeasmenta,  if  any  shall  be  made,  for  opening  streets,  squares,  or  for  other  pub- 
lic purposes  of  an  extraordinary  character,  or  for  permanent  improvements, 
shall  be  paid  by  the  said  parties  of  the  first  part."  If  this  assessment  comes 
wltbin  any  of  the  above  exceptions.  It  most  he  nnder  that  which  exempts  the 
lessee  from  the  payment  of  taxes  for  permanent  improvements.  This  street 
was  paved  with  cobble  pavement  at  the  time  of  making  and  renewing  the 
lease.  That  kind  of  pavement  necessitated  frequent  relaying,  paving,  or  re- 
pairing, for  which  the  lessee  under  the  lease  would  be  clearly  liable.  That 
kind  of  pavement  was  in  universal  use  in  the  city  of  Albany  at  that  time; 
and  it  seems  that  it  required  the  authority  conferred  by  chapter  298  of  the 
Laws  of  1888,  to  enable  the  common  council  to  adopt  the  more  permanent, 
but  more  expensive,  kind  of  pavement,  known  as  "Belgium  block."  It  is  by 
no  means  probable  that  the  parties  to  this  lease,  either  when  it  was  made  or 
renewed,  had  in  contemplation  a  repavement  of  this  street  with  a  pavement  of 
this  character.  Nor  do  I  think  the  language  of  the  lease  which  binds  the  lessee 
to  pay  "all  assessments  for  paving,  figging,  or  repaving  the  streets  adjoining 
the  premises"  necessarily  embraces  this  kind  of  repavement,  especially  when 
read  in  connection  with  the  paragraph  relating  to  "permanent  improvements, " 
above  quoted.  By  that  paragraph  or  provision  of  the  lease  the  lessee  is  ex- 
empted from  taxes  Impooed  for  permanent  improvements,  and  it  is  difficult 
to  conceive  of  a  more  substantial  or  permanent  improvement  than  that  of  pav  - 
Ing  a  street  with  granite  block.  The  lease  does  not,  in  express  terms,  require 
the  lessee  to  pay  for  "repaving,"  but  for  "paving,"  which  means  when  pave- 
ment is  laid  for  the  first  time  on  a  dirt  road;  repaving  Is  when  an  old  pave- 
ment is  replaced  by  a  new  one.  If,  by  the  condition  of  the  streets  at  the 
time  of  making  or  renewing  the  lease,  there  was  no  "paving"  that  could  be 
required,  the  lessee  was  only  the  more  secure  from  that  burden,  and  the  court 
cannot  Import  into  the  agreement  any  word  that  could  Increase  the  defend- 
ants' liability.  If,  therefore,  that  provision  in  the  lease  is  to  have  any  ef- 
fect, it  most  be  applicable  to  the  permanent  improvement  of  paving  this 
street  with  granite  blocks.  If  this  tax  is  imposed  upon  the  tenant,  it,  or  the 
rector,  by  whom  it  is  represented,  would  be  required  to  pay  for  the  use  of  tlie 
premises,  in  1891,  alwut  three  times  the  amount  of  the  rent  stipulated  in  the 
lease,— a  burden  which  should  not  be  cast  upon  the  defendants  unless,  by  the 
clear  terms  of  the  lease,  they  assumed  that  burden,  which  I  do  not  think  they 
did.  I  tlwrefore  concur  In  the  conclusion  reached  by  my  Brother  Putnam  in 
tibis  ease,  that  the  defendants  should  have  judgment,  with  oosts. 

Hbbbiok,  J.*  (disaenttnff.)  The  defendants  are  in  possession  of  premises 
■tinned  on  Maioea  Lane  and  Lodge  street,  in  the  city  <tf  Albany,  under  a 
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leme ttxeoDtod  on  April 80, 1859,  fkv  a  tam  of  80  yean,  at  ajmrirnntof 
$500.  Said  lease  contains  the  following  ooTMant:  "During  theoonttanaiMse 
of  aald  term  the  aaid  party  of  the  second  part  shall  pay  all  taxes  and  water 
rents  whteb  shall  be  lawfully  assessed  or  chatted  upon  said  premises,  and 
also  all  assessments  for  paving,  flafiging.  or  repairiag  the  streets  adjoining 
said  premises;  but  assessments,  if  aoy  shall  be  made,  for  opening  strcsta, 
squares,  or  for  other  public  purposes  of  an  extnuHrdlnary  charaOto',  or  for 
permanent  Improvements,  shall  be  paid  by  tlie  said  parties  of  the  first  part.** 
On  AprU  25*  1889,  said  lease  was  renewed  for  five  years,  at  the  annual  nak 
ct  $400,  but  with  the  same  conditions  and  covenants  oootalned  in  the  niglnal 
leaae.  At  the  time  of  the  execution  of  said  lease  the  streets  known  as  "  Maiden 
Imm"  and  "Lodge  Steeet"  had  been  laid  out  and  graded  under  the  laws  and 
ordioances  applicable  to  the  city  of  Albany,  and  had  been,  and  were  tAmn, 
paved  and  curbed,  and  the  expenses  thereof  bad  been  paid  for,  by  the  owneca 
of  the  property  adjoining  said  streets,  and  by  the  owners  of  the  property  in 
queatlcm,  to  the  extent  of  their  proper  proportion  thereof.  The  pavement  of 
the  roadway,  as  so  paved,  wais  of  cobblestone,  which  pavement,  from  nse  and 
the  nature  of  the  soU  upon  which  tlie  same  was  laid,  required  frequent,  and 
usually  annual,  repair.  The  sidewalks  of  said  streets  had  been  and  ware  at 
the  said  date  laid  with  flagstones.  Oubbleatones  were  the  pavement  in  uni- 
versal use  in  the  city  at  tlut  time,  and  no  other  kind  of  pavement  waa  ttwn 
generally  known  in  cities.  On  the  8th  of  April,  1889i  an  act  was  passed  1^ 
the  legislature  amending  chi^iter  23&  of  the  Lawa  of  1883,  entitled  "An  act 
to  provide  for  the  government  of  Uie  city  of  Albany,"  under  whh^  the  com- 
mon council  ot  said  ciiy  of  Albany,  in  the  aummer  and  fall  of  the  year  1891, 
caused  Maiden  Lane  to  be  repaved  with  granite  block  pavement,  and  suitable 
cross-walk  stones,  and  recurbed.  and  olUcers  of  the  city  sssessed  the  expenaa 
of  the  work*  labor,  and  services  and  materials  for  siicli  work  upon  the  prop- 
erty  adjoining  said  street,  and  in  part  upon  the  property  described  in  s^ 
lease.  The  said  premises  were  duly  sold  for  default  in  the  payment  of  said 
assessment,  which  amounted  to  $799.79,  being  the  amount  assessed,  with  in- 
terest and  charges.  The  plaintiffsclalm  that  the  defendants,  under  the  alwva- 
quoted  clause  ot  the  lease,  are  legally  bound  to  pay  the  aforesaid  assessment. 
The  defendants  insist  that,  under  the  aforesaid  daoae,  they  are  only  bound 
to  pay  for  ordinary  repairs  to  the  street,  and  that  the  said  assessment  Is  for 
unusual  and  extraordinary,  as  well  as  permanent,  improvements.  Theasscan 
ment,  tberoCore,  under  the  lease,  is  for  the  pl^ntifls  to  pay.  The  intent  of 
the  parties  must  be  gathered  from  the  language  of  the  instrument,  If  poasi- 
ble.  and  seemingly  ioharmonious  and  conflicting  expressions  mnst  be  recon- 
ciled. It  seems  to  me  that  the  evident  intent  was  that  the  defendants  sboold 
pay  the  expense  ot  assessments  for  keeping  the  streets  adjoining  the  leased 
premises  in  {m^r  oondition, — keeping  them  paved  and  In  order.  The  char- 
ter of  the  dty  of  Albany,  (chapter  298.  tits.  9.  10,  Laws  188S,)  recognizes 
three  classes  of  paving  work  opon  its  streets:  "Paving. "  when  a  pavement  is 
laid  fOT  the  first  time  upon  a  new  street,  or  one  theretofore  having  only  a  dirt 
roadbed;  "repaving,"  where  a  street  has  once  been  paved,  and  the  old  pava- 
mentls  taken  up  and  a  new  one  laid  in  its  place;  and  "repairing,"  where  the 
pavement  is  not  entirely  relaid.  but  defects  in  it  made  good.  The  agrennent 
to  pay  assessments  here  was  part  of  the  rent,  and  to  confine  the  meaning  of 
the  word  "paving,"  in  the  agreement,  to  the  signiUcation  attached  to  it  in  the 
charter  of  the  city,  would  render  it  at  no  value  whatever,  because,  as  appears 
from  the  submitted  case,  the  street  In  question  had  been  paved  before  the  ex- 
ecution of  the  agrmment  between  the  parties  hereto^  and  hence  could  not  be 
be  paved  again;  it  could  be  repaved  or  repaired,  but  never  "paved."  If  the 
construction  contended  for  by  the  defendants  is  correct,  they  are  released  from 
aU  liaUlity  to  pay  that  portion  of  the  rent  to  be  paid  by  taking  care  of  the  as- 
aessmenta  for  paving  and  repaving  the  streelB,  because  aa  wa  have  aeen. 
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the  stmt  can  never  be  "pared;"  and  now,  being  "repaTcd"  with  granite 
block  pavement,  no  assessnient  can  be  made  for  repnlring  such  pavement,  the 
city  being  bound  to  keep  It  inrepair,at  Itaown  expenie.  Qiaptpr 298.  tit.  10, 

g  8.  Lhws  1883. 

If  nothing  h»d  been  said  about  payin;;  assesements  for  paving  the  streets, 
vre  might  then  consider  paving  the  street  a  permanent  improvement,  for 
which  the  defendants  were  not  to  pay,  under  tiint  cluuse  exempting  them  from 
paying  assessments  for  permanent  improvements.  Probably  paving  or  re- 
paving  H  street  may  be  considered  a  permanent  improvement  to  property. 
But  in  giving,  or  trying  to  give,  eftect  to  all  the  language  of  an  Agreement, 
and  where  in  one  sentence,  or  part  of  a  sentence,  there  Is  a  specllic  cruvision 
lo  pay  assessments  for  various  things  specIQcally  set  fortli,  among  others  for 
paving  a  street, and  in  another  sentence,  or  part  of  the  same  sentence,  aaaess- 
raents  for  specidc  purposes,  Including  assessments  for  permanent  improve- 
ments, are  excepted,  it  seems  to  me  that  the  reasonable  construction  is  to 
hold  that  paving  streets  was  not  a  permanent  improvement,  within  the 
meaning  and  intent  of  the  parties  making  the  agreement.  "Paving,"  in  tiie 
Hgreement  here,  must  he  construed  in  its  broader  signiQcntion,  as  including 
**repaving ; "  as  meaning,  in  fact,  the  laying  of  a  pavement  througti  or  upon 
the  street.  And,  paving  assessments  being  specIQcally  mentioned  as  assess- 
ments to  be  paid,  tliey  must  be  held  to  be  excepted  from  the  general  terms  of 
the  clause, — "but  assessments,  if  any  shall  be  made,  for  opening  streets, 
squares,  or  for  other  public  purposes  of  an  extraordinary  character,  or  for 
permanent  improvements,  sliull  be  paid  by  the  party  uf  the  Qrst  part." 
Neither  can  the  assessment  in  question  be  excepted  as  one  of  an  extraordi- 
nary character — First.  Because  paving  or  repavlng  streets  is  not  an  extraor- 
dinary thing  to  be  done  in  a  city.  Tlie  amount  of  the  assessment  does  not 
determine  the  question.  It  is  the  purpose  for  wliich  tlie  assessment  is  levied 
that  must  be  uf  an  extraordinary  cliaracter;  but  the  amount  itself  in  this 
case,  considering  the  frontage  of  the  premises  and  the  character  of  the  pave- 
ment on  the  street  paved,  is  not  excessive  or  extraordinary.  Second.  It 
does  not/!ume  within  the  meaning  of  tlittt  phraseology,  because  it  was  before 
specifically  mentioned  as  one  of  the  assessments  to  be  paid,  and  therefore 
cannot  be  held  to  be  one  uf  those  assessments  which,  in  the  general  terms  set 
forth  in  the  lease  it  is  provided  shall  be  paid  by  the  parties  of  the  first  purt 
to  the  agreement.  General  terms  and  expressions  must  give  way  to  specific 
ones.  Z  am  therefore  of  the  opinion  that,  under  tlie  clause  in  question,  the 
defendants  must  pay  the  assessment  fur  tlie  new  pavement,  and  that  the 
plaintiffs  should  have  judgment  upon  the  case  submitted,  with  coats. 


(Supreme  Court,  General  Term,  Fourth  Department.  September,  UBS.) 
Gtenouai— AcTjoK  roa  Fauk  Rbturx. 

In  an  action  for  an  alleged  false  return  to  a  certiorari  Isflued  to  review  the  pro- 
eeedlnfTBof  a  highway  oommlsaioaer,  a  Judgment  for  plalntiffa  will  be  revened, 
where  it  sppean  that  the  portion  objeoted  to  was  intenaed  as  a  itatement  bv  de- 
fendant of  falB  holding  as  a  commissioner,  and  not  as  an  independent  assertion  of  a 
fact,  and,  further,  where  the  return  seems  to  Indicate  that  the  statement  did  not 
originate  bi  it,  but  was  contained  in  defendant**  certiflcata  of  the  prooeedinga  made 
at  the  tlmethe  matterwas  before  him. 

Appeal  from  etrciilt  court,  Herkimer  county. 

Action  bj  Helea  G.  Beardslee  and  Guy  B.  Beardslee  against  Henry  A. 
IKilge  for  an  alleged  false  return  to  a  writ  oC  oertiorart.   From  a  judgment 
entwed  on  a  verdict  for  plaintiffs,  and  from  an  order  denying  a  new  trial, 
defendant  appeals.  Beversed. 
Argued  before  Habdih.  P.  J.,  and  Martin  and  Mbbwin,  JJ. 
C.  J,  P<Umer,  for  appellant.   Charlea  S.  Snyder,  tta  respondents. 


Beabdslbb  et  al.  v.  Bolob. 
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HABTtic,  J.  This  action  was  fo  reoorer  damitges  for  a  false  return  to  a 
eerttorari,  issued  out  of  the  snpieme  court,  to  review  proceedings  of  the  de- 
fendant as  a  commissioner  of  highways  of  the  town  of  Manhelm,  Y.,  in 
laying  out  or  altering  a  higtiway  In  that  town.  The  alleged  falsity  of  the  re* 
turn  consisted  in  the  statement  contained  therein  "that  none  uf  said  altera- 
tlon  and  highway  proposed  [-.aasestlirough  the  btiildings  or  barnyards  of  Helen 
G.  Beardslee  and  Guy  B.  Beardslee,  nor  do  they  pass  through  any  yards  of 
the  said  Beardslees."  The  return  of  the  defendant  discloses  that  one  of  the 
questions  raised  before  him  as  commissioner  of  highways  was  whether  any 
portion  of  the  contemplated  highway  was  laid  out  through  the  plaintiffs'  barn- 
yard. Upon  that  question  evidence  was  given  before  the  deremlant,  and  the 
premises  were  viewed  by  tlie  defendant  and  by  the  jury  that  was  summoned 
to  certify  as  to  the  necessity  for  such  alteration  or  highway.  The  defend- 
ant, as  such  commissioner,  determined  that  the  proposed  high  way  did  not  run 
through  any  such  yard.  This  is  shown  both  by  his  denial  of  the  plaintllTs* 
moiion  to  dismiss  the  proceedings  on  that  ground,  and  by  bis  determination 
to  make  the  contemplated  alteration  or  layout  the  contemplated  highway. 
Tiie  return  shows  that  the  defendant  denied  the  plaintiffs'  motion  to  dismiss 
the  proceedings  on  the  express  ground  "that  the  survey  shows  that  the  pro- 
posed alteration  passes  over  the  top  of  the  clay  bank,  and  not  through  any 
yard  or  buildings."  On  the  return  of  the  writ  to  the  general  term,  that  court 
held  t1)at  the  hearing  should  be  hnd  on  the  writ  and  return.  In  the  opinion 
•delivertd  by  that  court  It  is  said:  "The  relators  further  claim  that  the  action 
of  the  commissioner  should  be  reversed  because  the  proposed  road  runs 
tliruugh  the  barnyard,  etc.,  of  the  relators.  The  language  of  the  return  is 
nn  answer  to  such  claim.  It  says  •  that  none  of  said  alteration  and  highway 
passes  through  the  buildings  or  barnyard  *  of  the  relators,  *  nor  do  they  pass 
through  any  yard  of  the  said  Beardslees.'  Again,  the  motion  tu  dismiss  the 
proceedings  on  that  ground  was  denied,  'for  the  rt  asjn  that  the  survey  shows 
thiit  the  proposed  alteration  passes  over  the  top  of  the  clay  bank,  and  not 
through  any  barnyard  or  buildings.'  The  hearing  must  be  upon  the  writ 
and  return,  (People  v.  Daim,  38  Hun,  43,)  and  the  court  will  not  review 
facts  stated  In  the  return  where  they  are  founded  upon  personal  inspection 
and  individual  knowledge  of  the  locality,  because  such  personal  inspection  and 
knowledge  cannot  be  recorJed  and  reproduced.  No  appellate  court  can  in- 
telligently and  fairly  review  a  decision  upon  facts  so  ascertained.  People  v. 
McCarthy,  102  N.  T.  643,  8  N.  E.  Bep.  85.  The  commissioners  and  jurors 
personally  Inspected  and  went  over  the  proposed  road,  and  it  is  certified, 
after  such  inspection,  Ihnt  it  did  not  pass  through  any  barnyard  or  buildlnga. 
We  must  accept  such  determination  as  true,  while  there  Is  little  in  the  evi- 
dence of  Mr.  Beardslee  to  overthrow  it." 

The  opinion  discloses,  we  think,  that  tbe  general  term  affirmed  the  proceed- 
ings of  the  commissioner  so  far  as  the  the  question  now  under  consideration 
was  concerned,  because  it  appeared  by  the  i*eturn  that  the  commissioner  and 
jury  had  decided  that  the  proposed  liigliway  did  not  pass  through  the  plain- 
tiffs' yard,  and  it  would  not  review  tlie  facts  as  found,  as  tbe  Qnding  was 
based  upon  the  personal  inspection  and  individual  knowledge  of  the  com- 
missioner and  jury.  That  tbe  defendant,  as  comrai-'sioner  of  highways, 
upon  tlie  prraentation  of  the  question  to  him,  and  after  taking  evidence  and 
viewing  the  premises,  concluded  that  the  proposed  alteration  or  highway  did 
not  run  througli  any  yard  that  was  nOL-essary  to  the  use  and  enjoyment  of 
the  plaintiffs'  barn,  is  clearly  shown  by  the  defendant's  return  to  the  writ  of 
etrttorarit  Independent  of  that  portion  which  the  plalntlfb  now  claim  was 
false.  When  that  portion  of  the  return  claimed  to  be  false  Is  read  in  the 
light  of  the  otlier  facts  stated  therein,  and  of  the  deteriotnation  actually  made 
by  the  defendant,  can  It  be  fairly  construed  as  more  than  a  statement  by  him 
that  in  tbe  proceedings  before  him,  as  commissioner,  he  held  that  the  contem- 
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plated  btghvay  did  not  run  through  any  such  >ardf  Was  It  tho  Intent  and 
purpose  of  the  defendant  to  do  more  tiian  comply  with  the  regufrements  of 
tlie  writ, — to  return  the  proceedings  had  on  the  applicattoD  co  lay  oat  the 
highway  with  all  things  pertaining  thereto?  We  are  disposed  to  think  that  a 
f»ir  construction  of  the  whole  return  requires  us  to  hold  that  the  portion  un- 
der consideration  was  intended  as,  and  was  In  effect,  an  assertion  or  state- 
ment by  the  defendnnt  that  be,  as  commissioner,  so  held,  and  was  not  In- 
tended as.  and  was  not*  an  initependent  statement  in  the  return  that  such 
was  the  fact.  It,  howevf  r,  this  is  not  the  proper  construction  ot  the  return, 
and  the  portion  clafmed  to  be  false  was  an  independent  statement  by  the  dfr 
fendant  of  a  fact,  disconnected  witli  the  proceed*ng8  before  him  as  commiB- 
sioner,  then  it  was  irrelevant,  and  should  h;tve  bei'n  disiegHrded.  Storu  v. 
Mayor,  etc„  25  Wend.  168;  People  v.  Mayor,  eta.,  2  Hill,  9;  People  y.  SoJisl- 
lenger,  (Sup.)  10  N.  Y.  Supp.  947.  Again,  it  is  quite  manifest  that  the  pro- 
ceedings were  affirmed  by  the  general  term  on  the  ground  that,  after  an  in- 
Bpeclion  of  the  premises  by  lilm,  the  commissioner  held  that  the  proposed 
road  did  not  pass  through  the  plnintifrs'  barnyard,  and  not  because  of  any 
independent  assertion  in  tlie  return  of  that  fact,  disconnected  with  his  ac- 
tion as  commissioner.  It  is  therefore  quite  manifest  that  the  general  term 
and  court  of  appeals  must  have  reached  the  same  conclusion,  ii'  the  portion 
of  the  return  under  consideration  luid  not  been  Inserted  therein.  If  so,  the 
plaintifTs  should  not  have  recovered  in  this  case,  ford  v.  Smith,  1  Wend. 
48:  MUlard  t.  JenkirUt  9  Wend.  298;  Rector  t.  Clark,  12  Hun,  189^  78  N. 
Y.  21. 

It  was  contended  on  the  trial,  and  In  discussing  this  question  we  have  thus 
far  assumed,  titat  tlie  statement  under  consideratiun  was  one  originating  in 
the  return.  But,  when  we  examine  the  return  carefully,  we  are  led  todoubt 
the  correctness  of  that  contentiun,  as  the  return  seems  to  indicate  that  that 
statement  did  not  originate  in  tlie  return,  but  wus  contained  in  thedefend- 
ant^B  certificate  of  the  proceedings  had  and  findings  made  by  him  as  such 
commissioner  at  the  time  the  matter  was  before  hiin.  This  seems  to  have 
been  the  view  of  the  general  term.  If  tlie  statement  complained  of  was  con- 
tained in  a  certiHcate  made  by  the  commissioner  at  that  time,  then  (t  follows 
that  the  return  subsequently  made  by  the  defendant  was  not  false,  as  it  cor- 
rectly returned  the  the  proceedings  had  before  him  as  commissioner.  A  care- 
ful examination  of  the  evidence  and  proceedings  in  this  case  leads  us  to  the 
conclusion  that  the  plaintiffs  were  not  entitled  to  recover  in  this  action,  and 
tliat  the  judgment  stiould  be  reversed.  Judgment  and  order  reversed*  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 


MiLLBB  e.  Kbw  Yobk  Obht.  a  H.  B.  B.  Oo. 
iOufirwme  Court,  Oaural  Term.  9otm\  J>epartment  Beptember,  UU.) 

Kajlboad  CompjlIiiis—Nioliobxos— Rah  or  8pebd. 

The  rate  of  speed  at  wbiob  a  railroad  oompany  operatea  lt>  trains  naj  oMistltnte 
oegligenoe,  and  whether  there  was  ■neb  nef^lceDoe  in  a  given  oaie  is  a  iiosittm 

for  a  jury. 

Appeal  from  circuit  court.  Oneida  county.  * 
Action  by  Morris  S.  Miller  against  the  Xew  York  Central  &  Hudson 
Biver  Uailroud  Company.    Plaintilf  had  judgment  for $906,  from  which,  and 
an  order  denying  a  motion  on  thu  minutes  for  a  new  trial,  defendant  appeal*. 
Affirmed. 

For  former  report,  see  17  K.  Y.  Supp.  599.  mem. 

Argued  Iwfore  Hasdim,  F.  J.,  and  Mabtin  and  Mebwin,  JJ. 

C  Z>.  Pretcott,  for  appellant.   Saylea,  Searle  di  BayUg,  for  respoBdenfe. 

Fkb  Cubiah.  The  evidence  in  this  case  la  the  same  as  upon  the  former 
trial.   Tlie  midn  queition  now  is  over  the  charge  on  the  question  iilt  speed. 
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The  wlj  MEcepticm  that  ralmi  the  point  is  at  folio  620.  The  defendiuit's 
Mnnsel  there  asked  an  exception  "to  that  part  of  jour  honor's  charge  in 
which  yoa  hold  that  the  rate  of  speed  constltutee  any  groand  of  ncgllKence 
In  this  case.**  The  court  replli^:  **Ye8;  to  whatever  I  said  on  that  subject." 
It  was  proper  to  submit  to  the  Jury  the  rate  of  speed  as  a  ground  at  negli- 
gence. The  court  d  appeals  have  so  held  in  a  number  of  cases,  under  cir- 
cumstances that  wotild  apply  h^re.  Salter  t.  Railroad  Co.,  88  X.  Y.  50; 
Thompwn  v.  SaUroad  Co.,  110  N.  Y.  637.  17  N.  E.  Bep.  690;  Coleman  v. 
Railroad  Co.,  (Sup.)  17  N.  Y.  Snpp.-  596,  affirmed  in  131  N.  Y.  617,  30  N. 
E.  Rep.  864.  The  trouble,  If  any,  about  the  charge,  relates  to  the  manner  lit 
whidi  this  question  was  submitted.  No  fault,  fwwever,  was  found  with 
thi^.  If  it  had  been,  it  might  have  been  at  the  time  remedied.  The  trouble 
In  that  respect.  If  any,  was  not  of  sufficient  importance  to  call  for  a  reveraal, 
in  absence  of  a  proper  exception. 
Judgment  and  orider  affirmed.  All  concur. 


HoBE  0.  Finch  «t  al. 
iaupreiM  Court,  0«»eral  Term,  Fourth  DepartmeiA  Baptember,  UBS.) 

1.  Aonox  ar  Adhiiiistbatob— Vaudttt  of  AFPomniEirT. 

Id  an  aotion  by  an  administrator  to  recover  aaaets  belonging  to  the  estate,  de- 
fendanta  cannot  oontest  the  validity  of  plalnttfTs  appointment  on  the  ground  tbst 
decedent*!  widow  had  been  prevlouoly  granted  letters  of  admlQiafcrstlon,  whioh 
have  Dot  been  revoked. 

t>  BiVtOBHOa— DaOUBATIONS— PJiSV  TBAirsACnoitB. 

Declarations  of  a  widow,  who  was  appointed  admlnlatoatrlx  of  her  deoeased  hue- 
band,  that  she  had  at  some  previous  time  sold  a  horse  belongiag  to  the  estate  to  one 
under  whom  defendants  cltum,  are  not  admissible  la  an  aotion  to  recover  the  aame 
by  an  administrator  subsequently  appointed. 

Appeal  from  circuit  court,  Delaware  county. 

Action  by  John  Q.  More,  ndrainistrator  of  Uriah  Mollenix,  deceased, 
against  Ytctor  Finch  and  another.  From  a  judgment  for  plaintiff,  and  an 
order  denying  a  motion  for  a  new  trial,  made  on  a  case,  and  exceptions,  dfr 
fendants  appeal.  Affirmed. 

Argued  before  Hardin,  F.  J.,  and  Martin  and  Merwin.  JJ. 

Marvin*  <£  Bai^ord,  for  appellants.  H,  S,  Setoell  and  A,  UTeish,  for  le- 
spondent. 

Mebwin,  J.  The  plaintiff  in  this  case  seeks  to  recover  of  the  defendants 
the  value  of  a  horse,  which  was  owned  by  the  plaintifit's  intestate  at  the  time 
of  his  death  on  the  7th  July,  1^9,  and  which,  as  plalntift  alleges,  was  on  the 
7th  April,  1890.  converted  by  the  defendants  to  their  own  use.  The  plain- 
tiff, before  bringing  suit,  made  a  demand  uf  the  defendants  for  the  horse,  or 
its  value,  all  which  was  refused.  The  plaintiff  was  appointed  administra- 
tor on  the  8th  July,  1890.  by  the  surrogate  of  Delaware  county,  upon  pe- 
tition by  the  proper  party,  showing  all  the  facts  necessary  to  give  the  surro- 
gate jurisdiction.  In  defense  the  defendants  show  that  prior  to  plaintiff's 
appointiuent,  and  on  the  19th  September,  1889,  Daisy  Mullenix,  the  widow 
of  said  deceased,  was,  upon  petition  in  due  form,  appointed  administratrix 
by  the  same  surrogate,  and  that  the  records  of  his  office  do  not  show  that  any 
order  has  been  made  revuking  such  letters.  The  defendants  therefore  claim 
that  the  appointment  of  plaintiff  was  void,  and  tliat  plaintiff  showed  no  title 
to  the  subject  of  the  controversy.  It  appeared  that  the  widow  was  a  minor, 
being  at  the  time  of  the  trial  about  18  years  old.  The  appointment  of  the 
plaintiff  as  administrator  was  made  at  her  request,  she  for  that  purpose  ask- 
ing for  the  appointment  of  plaintiff  as  her  general  guardian.  He  was  so  ap- 
pointed, and  then,  as  such,  upon  proper  papers,  was  appointed  administrator. 
The  widow,  in  her  petition,  stated,  among  other  things,  that  prior  to  that 
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time  no  letters  of  KdinlnlatrHtion  had  been  applied  for  or  granted,  so  far  as 
she  knew.  The  defendants.  In  tlielr  anawera,  deny  the  appointment  or  the 
plaintiff*  but  do  not  allege  the  prior  appointment.  They  set  up  that  all  the 
property  left  by  the  intestate  did  not  exceed  9400;  that  all  of  this  became,  at 
the  death,  the  property  of  the  widow  hs  such,  and  that  she  took  possession 
claiming  to  be  owner;  that  afterwards,  and  prior  to  April  2,  1890.  siie, 
for  \aliiHb1e  conslderntion,  sold  the  borse  to  one  A.  L.  Brown,  who  on  the  2d 
April,  1890,  executed  to  the  defendant  Viotor  Finch  a  chiittel  mortgage 
thereon,  and  that  defendants  hold  under  that  mortgage.  The  court  held  that 
the  plHintifT  could  maintain  the  action,  and  tliat  the  validity  of  the  letters 
issued  to  plaintiff  could  not,  in  this  action,  be  contested  by  the  defendtints. 
In  Power  v.  Upeckman,  126  Y.  854,  357,  27  N.  E.  Ilep.  474,  It  was  said  of  a 
similar  situation  that  the  order  of  the  surrogate,  miUilnga  second  appointment 
wbilethe  first  stood  unrevukf-d,  was  not  void,  or  without  jurisdiction,  because  of 
the  previous  appointment;  that  that  factsimplym.ide  it  erroneous  or  irregular, 
and  liable  to  be  reveraed  on  appeal  or  vacated  on  a  proper  application;  and  that 
In  the  lattOTcaae,  If  the  second  appointee  could  furnisii  some  lawful  reason  for 
the  revocation  of  the  prior  letters,  tliey  might  have  been  revoked,  and  his  own 
anthoriW  permitted  to  stand.  If  the  surn^ate  Iiad  jarlsdlcliun,  then,  under 
section  2wl  of  the  Code,  the  letters  to  plaintiff  were  conclusive  evidence  of 
his  anthOTil^.  He,  in  this  action,  sought  to  recover  of  the  defendants  a  por- 
tion of  the  assets  of  the  estate,  after  himself  making  of  them  a  proper  de- 
mand. We  think  that  the  court  below  did  not  err  in  holding  that  Uie  plain- 
tiff conld  maintain  the  actiont  so  far  as  his  appointment  was  concerned.  It 
would  not,  however,  follow  from  this,  not  did  the  court  below  hold,  that  the 
defendants  would  be  precluded  from  justifying  their  action  through  some  act 
of  or  transaction  with  the  first  administrator  within  the  line  of  tier  apparent 
power.  Upon  the  evidence  there  is  some  question  wliether  the  horse  was  in- 
cluded in  tlie  mortgage  under  which  the  defendants  claim.  The  description 
of  the  property  In  the  mortgage  would  seem  to  exdude  it.  Be  that  as  it 
mar,  the  defendants  failed  to  sliow  that  tlie  widow  ever  sold  the  horse  to  the 
mortgagor.  Upon  this  subject,  however,  the  defendants  offered  to  prove  the 
declarations  of  the  widow  after  her  appointment  as  administratrix,  and  be- 
fore plaintiff's  appointment.  These  were  objected  to  as  incompetent,  and 
Hot  binding  upon  plaintiff,  and  were  excluded.  In  this  ruling  tlie  defend- 
ants claim  error.  The  declarations  offered  had  reference  to  a  past  transao- 
tiou.  and  were.  In  substance,  that  slie  had  at  some  previous  time  sold  the 
borse  to  the  mortgagor.  These  were  not  admissible  against  the  plaintiff, 
Within  the  rule  laid  down  by  the  court  of  appeals  in  Davta  v.  Gallaffhert  124 
X.  T.  487,  26  N.  £.  Bep.  1045.  See,  also,  2  Whart.  Ev.  g  1199;  Peau  v. 
Phelptf  10  Coiin.  62,68.  There  is  no  bnsis  In  the  case  for  an  estoppel.  The 
judgment  is  for  the  value  of  the  horse  as  found  by  the  jury.  We  find  no 
good  reason  for  disturbing  it. 
Judgment  and  order  affirmed,  with  costs.   All  concur. 


Fboplk  ax  ni.  Biok.  Supervisor,  o.  Board  of  Auditors  of  Town  of 

HANZaSAL. 

(Sujyreme  Courts  General  Term,  Fourth  Department.   fleptAmber,  18SS.) 

I.  GBBTlOaABI— CLUM  AOAUtST  TOWN— FiNAL  UktkumIN'ATIUH. 

Where  the  board  of  auditors ol  a  town  r^eot  aolaiD  as  presented,  on  thegnmoA 
of  insnfflideDor  of  proof  as  to  tu  nature,  extent,  and  valne,  bat  allowed  ulaliaant  a 
smaller  amount,  the  partial  rejection  of  tbe  daim  Is  a  ilnal  determination  of  tba 
matter  on  its  merits,  whlob  the  olalmant  mo^  have  reviewed  1^  a  writ  of  OfrNo- 
rarL 
%  Bamb. 

As  ttw  |nriadIetloa  of  tbe  board  of  auditonof  a  town  over  stdaim  tennlnates 
with  tbe  aeiiverj  to  the  snpervlsor  of  the  schedule  of  audited  oooounts,  a  writ  of 
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certtorari  to  rerfew  their  r«;ectloii  of  %  cla'm  If  tuned  thereftfter,  statnUd  I* 
qnnhed,  sod  the  proceeding  •  dismissod. 

tt  Cum  aOathst  Towtc— Rm«ctios~R»»bdt. 

Where  the  board  of  auditors,  after  rejectlaff  the  olaira  for  aerrleea  rendered  the 
feewn,  adjourned  till  a  later  day,  to  give  lha  clalmaat  a  rehearios,  and  noUfled  him 
to  that  effect,  and  he  failed  to  Itemize  Ms  claim,  attaad  before  the  ooard,  or  glTe  evi- 
dence as  to  the  value  of  hU  services,  and  the  board,  after  diligent  lDiiair7,auowed  a 
part  of  the  claim,  the  olalmaot  is  not  entitled,  on  a  prooeedins  eerNomri,  to  an 
ocderawartlinff  him  the  total  amount  of  the  olalm,  and  diraotufU  to  belened  on 
and  coUeoted  from  the  taxable  property  of  the  town. 

Oerttomri  on  the  relation  of  Arvin  HIce,  as  Bupervisor,  etc.,  to  review  the 
determination  of  the  board  of  nnditora  of  the  town  of  Hannibal,  of  Osw^d 
county,  on  a  cUim  presented  by  relator.    Writ  quashed. 
Ai^ued  before  Hardin,  P.  J.,  and  Martin  and  MBRirra,  JJ, 
Piper  A  SieBt  for  relator.   D.  D.  MeUadf,  for  respondent. 

Martin,  J.  The  relator  was  the  survivor  of  the  Brm  of  Howe  &  Bice,  who 
were  attorneys  of  this  court.  They  were  employed  by  the  supervisor  of  the 
town  of  Hannibal  to  commence  an  action  In  his  name  against  Ibe  board  of 
sapervlsors  and  county  treiisurer  of  Oswego  county,  to  recover  certain  taxes 
which  had  been  collected  of  the  Rome,  Watertown  &  Ogdensburg  Railroad 
Company,  and  improperly  applied  for  the  use  and  benefit  of  the  county.  Th- 
action  was  commenced,  and  by  them  prosecuted  to  jud^rnient,  and  the  plain- 
tifl  had  a  recovery,  similar  actions  were  commenced  ami  ftrosecuted  to 
judgment  by  the  relator  for  tlie  towns  of  Oswego,  Hustings,  and  Sandy  Creek. 
Afterwards,  and  on  the  5tli  day  of  November,  1891,  the  relator,  as  such  sur- 
vivor, presented  to  the  town  auditors  of  the  town  of  Hannibal  a  bill  of  $200 
for  the  services  and  expenses  of  the  firm  in  conducting  that  action.  Without 
examination  of  relator's  bill,  or  discussion  by  the  board,  a  motion  woaadopte  l 
allowing  him  the  full  amount.  On  the  sume  day  several  citizens  of  the  town 
of  Hannibal  apt>eared  before  the  board  of  auditors,  and  protested  against 
the  auditing  and  allowing  of  the  relator's  cliilm,  on  the  grounds  "(1)  that  the 
bill  for  services  was  not  itemizal;  (2)  thnt  the  bill  for  services  and  expenses 
were  not  separated  or  given  in  items,  nor  the  kind  of  services  or  time  spent  in 
such  services  given."  The  bill  was  then  examined  by  the  iMard,  and  de- 
elded  not  to  be  in  accordance  with  the  requirements  of  thesbitute.  The  res- 
olution allowinjt  the  bill  was  thereupon  resciiideO,  and  the  hoard  ailjourned 
until  November  14.  I!j91,  for  a  rcliearing  of  the  relator  on  his  claim.  The 
chairman  of  the  lioard  was  instructed  by  it  to  notify  the  relator  of  Its  ac- 
tion, and  to  request  him  to  itemize  his  bill.  The  chairman  was  also  in- 
structed to  inquire  into  the  employment  of  the  relator,  and  the  facts  and  utr- 
cumstances  relating  to  his  claim.  On  the  14th  of  November.  1891*  the  board 
met  pursuant  to  such  adjournment,  and  its  chairman  reported  that  he  had 
noURed  the  relator  of  the  adjournment  and  requirements  in  relation  to  his 
bill,  and  that  the  relator  informed  him  that  he  would  Itemize  the  bill  for  the  ex- 
penses, but  could  not  itemize  It  so  far  as  it  related  to  services.  The  relator 
did  not  appear  before  the  board,  bnt  had  a  statement  presented  containing  an 
itemized  account  of  the  expenses  contMned  in  his  claim,  but  not  iis  tu  the 
services.  His  claim  for  services  was  stated,  "For  services,  (192.'*  The 
chairman  then  stated  that  he  had  inquired  of  Eli  F.  Barrett,  the  then  late 
supervisor  of  the  town,  as  to  the  relator's  employment,  or  tite  employment  of 
his  Qrm,  and  that  he  was  informed  by  Barrett  that  no  amount  of  oompensalloa 
was  agreed  upon,  but  that  Barrett  had  been  solicited  by  the  relator  and  by 
other  supervisors  to  place  the  matt'-r  in  the  relator's  hands,  as  the  suits  of 
the  four  different  towns  could  be  tried  nearly  as  cheap  as  one,  and  it  would 
make  it  less  expensive  for  each  town,  and  tliat  the  relator  represented  that 
the  suits  would  not  be  expensive.  The  chalrmati  also  stated  to  the  board 
that  be  had  learned  that  theie  was  nn  separate  trial  for  the  town  of  Hanm- 
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bal.  but  that  the  aaita  the  towns  of  Hnnnib  il,  Oswrgo,  HMStinf^,  and 
Sandj  Creek  were  all  tried  and  diBpojsed  of  at  one  time,  an.l  the  whole  trial  or 
betting  occupied  less  than  one  day.  At  this  time  several  of  the  citizena  of 
the  town  of  Hannibal  agalti  appeared  before  the  board,  and  objecteil  to  the 
nuditing  and  allowln;;  of  the  relator's  cluim  on  the  grounds:  "(1)  The  bill 
for  services  is  not  itemi/erj  according  to  h\w,  (2)  there  la  no  length  of  time 
given  tn  the  bill  in  which  service  was  pirronned  fur  the  town,  nor  the  kind 
or  tieins  of  such  labor  given,  and  therefore  there  ia  no  evidence  bi-fore  the 
board  of  the  value  of  the  Ih)mt  so  performed,  except  the  sliitement  in  the  al&- 
davit  of  the  rehttor;  (S)  that  the  bill  is  excessive,  and  for  a  greater  sum  than 
the  value  of  the  labor  performed.  ^  The  board  then  inquired  of  K.  B.  Brower, 
a  counselor  of  this  court,  as  to  thn  relator's  claim,  ami  Brower  informed  it 
that  he  was  familiar  with  the  litigation  and  suit  out  which  the  relator's 
Idll  arose,  and  explained  it  to  the  buard  at  length.  He  also  stated  that,  aside 
from  the  expenses,  and  what  had  been  previously  paid  the  relator  or  bia 
firui,  S192  was  a  full  and  fair  price  and  compensation  for  the  preparation 
and  trial  of  all  four  of  the  suiU  tried.  A  motion  was  then  made  tliat  the 
items  of  expenses  contained  in  the  relator's  bill  be  allowed  at  the  full  amount, 
which  was  S8.  and  that  the  claim  for  $192  for  services  be  rejected,  for  the 
reason  that  it  was  not  itemized,  and  contained  no  evidence  of  value,  save  the 
relatur'a  statement,  and  was,  in  the  Judgment  of  the  board,  excessive;  but 
that  be  audited  and  allowed  to  the  rdator  as  that  town^s  share  or  part  of 
the  relator's  compenaation  for  the  preparation  and  trial  aforesaid,  and  for  said 
claim.  This  motion  was  unanimously  -idopted,  and  the  856  so  audited  and  al- 
lowed was  placed  upon  the  town  abetract  of  accounts  allowed  against  the 
town,  delivered  to  the  supervisor  of  the  town,  and  presented  by  him  to  the 
board  of  supervisors  of  Oswego  county.  The  amount  thereof  was  levied  upon 
the  town.  cuUected,  and  tendered  to  the  r<-latur,  who  refused  to  receive  it. 

On  December  30,  1891,  the  relator  obtained  a  writ  of  certiorari  to  review 
the  action  of  the  board,  and  asks  this  court  to  make  a  final  order  modifying 
the  determination  of  the  board  by  awarding  to  htm  the  sum  of  $200.  with  in- 
terest and  costs,  and  directing  the  same  to  be  levied  and  collected  from  the 
taxable  property  of  the  town  as  other  town  charges  are  levied  and  collected. 
The  res)K)ndent  contends  that  the  determination  of  the  board  of  audit  upon 
the  relator's  claim  was  at  most  a  technical  rejection  of  his  claim,  for  the  reason 
ttiat  it  was  not  properly  itemized,  and  therefore  not  such  a  tinal  determlna- 
ti<Hi  aa  would  prevent  a  subaequent  presentation  of  his  claim  for  services,  or 
wonld  justify  the  issuing  of  a  writ  of  certiorari.  An  examination  of  the  de- 
termination made  discloses  that  the  board  of  audit  allowed  the  portion  of  the 
relator's  bill  or  claim  that  related  to  the  expenses  at  the  full  amount  claimed, 
but  rejected  the  portion  of  his  claim  for  $192  fur  services,  for  the  reason  that 
it  was  not  itemized,  and  contained  no  evidence  of  value,  except  the  relator's 
statement,  and  was,  in  the  judgment  of  the  board,  exoeasive.  It  also  con- 
tained this  further  provision:  "But  tiiat  $48  be  auditeil  and  allowed  to  the 
relator  as  this  town's  share  or  part  of  the  relator's  compensation-  for  tlie  prep- 
aration and  trial  aforesaid,  and  for  said  claim. "  That  the  action  of  the  board 
was  final  as  to  the  expenses  there  can  be  no  doubt;  but  of  its  action  in  that 
respect  no  complaint  is  made.  If  the  rejection  of  the  relator's  claim  for  serv- 
ices had  stood  alone  upon  the  ground  of  the  insufficiency  of  the  proof  as  to  Its 
nature,  extent,  and  value,  the  relator  would  doubtless  have  been  in  a  position 
to  liave  again  presented  his  claim.  The  board,  however,  went  further,  and, 
while  it  rejected  his  claim  for  $192  upon  that  ground.  It  allowed  htm  $48  on 
his  claim  as  to  the  town's  share  of  the  relator's  compensation.  When  we 
consider  the  whole  determination  together,  we  are  disposed  to  think  that  the 
action  of  the  board  of  audit  amounted  to  a  rejection  of  the  relator's  claim  ex- 
cept as  to  $18  thereof  allowed,  and  that  it  constituted  a  tinal  determination 
of  the  matter  on  its  merita.   Aasuuiing  that  tlie  determination  of  the  audi? 
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tors  was  final,  the  qiieBtion  is  presented  whether  the  relntor  can  by  certiorari 
obtain  the  relief  sought,  the  certificate  of  audited  account  having  been  pre- 
viously delivered  to  the  supervisors.  In  Otterhoudt  v.  Hlgney,  98  N.  Y.  222. 
Andrews,  J.,  In  discussing  this  question,  said:  "But  not  only  is  the  Issuing 
of  the  writ  liiscretlonary,  but,  to  be  eftectual,  it  must  be  prosecuted  while  the 
board  of  audit  has  j  urisdictlon  of  tlie  proceedings.  Its  jurisdiction  of  accounts 
presented  for  audit  terminates  with  the  delivery  to  the  supervisor  of  the 
schedule  of  audited  accounts,  and,  after  that  has  been  done,  a  otrtiorari  di- 
rected to  the  board  would  be  fruitless.  •  •  •  The  remedy  by  certiorari, 
therefore,  must  be  taken,  if  at  all,  before  the  delivery  of  the  cerUflcate  of 
audited  accounts  to  the  supervisor. "  See,  also.  People  v.  Superoieors  Queen* 
Co.,  82  N.  Y.  275;  People  v.  Reddy,  43  Barb.  539;  People  y.  Supervisors 
Hensselaer  Co.,  34  Hun.  266;  People  t.  Tompkins,  40  linn.  223.  As  ttie 
certificate  of  audited  accounts  was  delivered  to  the  supervisor,  and  by  him 
delivered  to  the  board  of  supervisors  of  Oswego  county  before  the  writ  in  this 
case  was  issued,  it  would  seem  to  follow  that  the  proceedings  herein  should 
be  dismissed,  and  the  writ  quashed.  Moreover,  when  we  examine  the  merits 
of  this  controversy,  it  appears  that  the  board  of  audit,  when  it  examined  the 
relator's  bill,  found  that  bis  claim  for  services  iind  expenses  was  not  Itemized, 
and  contained  nothing  to  show  the  character  of  the  labor  performed,  except 
that  it  was  performed  In  the  suit  mentioned,  nor  to  show  the  time  spent  either 
by  his  firm  or  the  counsel  in  the  case  in  the  preparation  and  trial,  or  the  yalue 
of  ttie  services  of  either  the  firm  or  the  counsel.  Under  these  circumstances, 
the  board  rescinded  its  former  action  in  allowing  the  claim,  adjourned  until 
November  I4th  for  a  rehearing  of  the  relator  on  his  bill,  and  instructed  its 
chairman  to  notify  the  relator  of  its  action,  and  to  request  him  to  itemize  his 
bill.  Such  notice  was  given.  The  relator  itemized  Iiis  bill  as  to  the  expenses, 
but  not  as  to  the  services.  He  neither  attended  before  the  traard  nor  gave  any 
evidence  as  to  the  value  of  the  services  rendered  by  him.  The  board  then 
made  inquiries  as  to  the  services  performed,  and  their  value,  and  thereupon 
allowed  the  relator  the  full  value  of  ttie  services  according  to  the  information 
received.  If  the  merits  of  this  controversy  were  before  us,  it  would  be  diffi- 
cult to  see  how,  upon  the  facts  as  shown  by  the  appeal  book,  the  relator  is  en- 
titled to  the  relief  sought.  The  board  of  auditors  seem  to  have  acted  in  good 
faith,  and  diligently  sought,  as  best  they  could,  to  inform  themselves  as  to 
the  value  of  tiie  services  rendered,  while  the  relator  neglected  to  furnish  the 
l>oard  any  evkleiice  of  the  amount  of  services  performed,  or  their  value.  We 
are  of  the  opinion  that  the  writ  should  be  qnashed,  and  the  jiroeeedings  dis- 
missed. 

Writ  quashed,  and  proeeedlngs  dlemiaaeclt  with  oosts.  All  ctmcni. 


SouHEBa  e.  Gaslioht  Go.  or  Stbaousb  »t  al. 

(Supreme  Court,  Qentral  Term,  Fourth  Department.   Septemtier,  18981) 

OASUoaT  CoHFAKisa— BBOApiite  Gas— CoxTROL  OT  Fluhbbrs  Emflotbd  bx  Othbri. 
A  gaslight  company  ran  a  supply  pipe  from  a  main  in  the  street  ioto  the  cellar 
of  a  DuildinK.  The  lessee  of  a  Moreroom  employed  a  plumber  to  attach  a  meter  to 
a  pipe  oonnected  witb  the  one  in  the  cellar,  wbich  connecting  pipe  and  other  pipei 
running  to  the  various  apartments  in  the  building  designed  to  reveive  meters  ware 
put  in  by  the  owner  of  the  building.  The  plumber  turned  on  the  gas  at  the  stop- 
cock in  tbe  street  with  an  instrument  wblon  the  company,  according  to  its  custom, 
permitted  him  and  other  plumbers  to  oarry  and  use.  A  pipe  fanning  into  one  ot 
the  apartmenta  not  tMlog  capped,  gas  escaped,  and  a^^lodad.  Injuring  a  tenant. 
Hield,  that  tiia  oompany  was  not  llama  bacaasa  of  Its  fimnre  to  promulgate  and  sdp 
foroe  rules  requiring  plumbers  before  tumiug  oq  the  gaa  to  see  that  ^pea  Intended 
for  other  meters  were  prope^  olosed. 

Appeal  from  idrcult  court,  Onondaga  oonnty. 

Action  by  Daniel  Schmeer,  administrator  of  Daniel  Schmeer,  Jr.,  deceased, 
against  the  Gaslight  Company  of  Syracuse  and  another.  From  a  Judgment 
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for  plaintiff  against  defendant  companj,  and  an  ord«r  denying  i(a  motion  for 
a  new  trial,  It  appeals.  ReTeraed. 

Argued  before  Hardin.  F.  J.,  and  Mabtxh  and  Merwin,  3.1. 

MarUn  A.  Knapp  and  Bdtoin  Nottingham,  tot  appellant.  Louis  Mar- 
Mhall,  for  teapondent. 

Mebwin,  J.  On  the  19tta  April,  1889,  Daniel  Schmeer,  Jr..  the  plHintiff's 
Intestate,  was  fatallj  Injured  by  an  explosion  of  lllumtnatlng  gaa  in  a  liuild- 
Ing  In  Syracnse,  owned  hy  George  ^oung.  The  deceased  uved  with  the 
plaintiff,  his  father,  in  apartments  in  the  second  story  of  the  boUding,  and  In 
tbe  evening  of  tba  day  in  question  gas  was  discorered  to  be  escaping  in  the 
tbiid  Btory.  The  attention  of  the  de<»a8ed  was  called  to  it,  and  he  went 
partly  np  stairs,  and  then  returned  and  said:  "I  will  get  a  light  and  we  will 
And  the  leak,  and  fix  it  until  morning.**  Then,  as  Mra.  Rfpple.  a  witnifBs  for 
plaintiff,  and  one  of  the  tenants  In  the  third  story,  testifies,  "Mrs.  Bordner 
says,  *Don't  take  no  light.*  I  repeated:  'Don't  take  no  lamp.  Yon  will  set 
us  afire.'  He  Bald:  *I  won't  take  a  lamp  that  will  explode.  I  wlU  take  a 
candle.  I  have  seen  them  test  pipes  with  a  candle.  I  have  seen  it  done." 
He  then  got  a  candle  and  went  upstairs,  and-  the  accident  happened.  It  was 
afberwards  dlsoivored  that  the  end  of  a  gaa  pipe  that  liad  been  carried  to  the 
hall  In  the  third  story  tot  the  purpose  of  there  nttat-hing  a  meter  was  open. 
The  building  was  a  new  three-story  Inick  block.  In  the  first  story  were  a 
double  store  and  a  single  one.  In  each  of  the  other  stories  there  were  three 
apartmoits,  or  seta  of  rooms,  adapted  for  separata  use.  The  owner  employed 
one  TIley,  a  gaa  fitter  and  plumber  of  the  aity,  to  put  In  the  gits  pipes 
througliunt  the  building,  one  of  the  ptovlsioiis  of  hta  contract  being:  *'Put 
the  Jiiints  t<^ether  in  red  lead.  All  pipes  to  be  capped,  proven  tight,  and 
cape  left  on.**  The  pipes  were  so  arranged  tliat  there  conld  be  sepamte 
metera  tor  each  store  and  apartment.  A  horizontal  pipe  was  placed  in  the 
cellar  in  connection  with  the  pipe  coming  from  the  street,  and  from  this 
horizontal  pipe  risers  were  carried  np  in  the  partitions,  and  let  into  the  halls 
in  the  aecond  and  third  stories,  and  then  the  ends  were  capped  or  {dnggei), 
or  deaiirned  to  be,  until  meters  should  be  attached  for  the  usk  of  the  tenants. 
On  29th  March,  1889,  Mr.  Young  applied  to  the  defendant,  the  gaslight  com- 
puny,  for  a  service  pipe  Into  tbe  buililing,  and  soon  after  tbe  application  it 
was  put  In  by  tbe  company,  and  led  from  tbe  miiln  of  tbe  company  in  the 
street  to  the  inside  of  the  cellar  w»li.  It  was  conceiled  abitbe  trial  that  this 
sen  ice  pipe  **  was  of  proper  size,  properly  put  in.  and  left  In  proper  condi- 
tion, with  the  fins  shut  off."  a  shut-off  cock,  by  which  the  gas  conld  be 
turned  on  or  off  from  tbe  buildings,  was  placed  In  this  pipe  at  the  cnrbstone, 
and  access  was  had  to  tbia  stopcock  by  means  of  a  kind  of  key,  which  was 
operated  from  the  surfHce  of  the  street  through  a  round  iron  box,  having  a 
cover,  which  was  fastened.  The  pipes  tn  the  building  were  connected  with 
this  service  pipe  by  Tiley  a  few  days  before  the  accident.  On  the  18th  April. 
Vinney  ft  Kranse,  tbe  occupants  of  the  double  store,  applied  tu  thf  gus  com- 
pany for  a  meter.  The  company  declined  to  furnish  It  until  they  had  re- 
ceived from  Mr.  Tiley  the  plans  of  tiie  gaa  system  of  the  building.  Tbe:ie 
plans  were  furnished  by  Tiley  the  forepart  of  April  19tb.  and  then  a  meter 
was  sent  by  the  company  to  Vinney  &,  Krause.  The  defendant  L-^abey  was 
a  plumber,  apparently  in  the  employ  of  Vinney  &  Krauae,  and  he  or  bis  em- 
ployes attached  the  meter  to  tlie  horizontal  pipe  In  tbe  ceUar  by  means  of  a 
brantrh  or  riser  entirely  separate  from  the  risers  that  went  to  the  stories 
above.  This  being  done,  he  or  his  men  turned  the  gas  on  at  the  stopcock  in 
the  street.  This  operated  not  only  to  send  gas  through  tbe  meter  of  Vinney 
ft  Kraose,  but  also  through  tbe  horizontal  pipe  in  the  cellar,  and  up  the 
risers  that  bad  been  carried  to  the  second  and  tliird  stories  for  the  accommo- 
dation of  meters  to  be  thereafter  placed  there.  The  escape  followed  at  the 
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locality  ot  the  aeddeDt.  The  gas  compait7«  in  the  coune  of  iU  business,  al- 
lowed plumbers  who  pat  In  meters  that  were  sent  by  It  to  a  building  for  use 
to  turn  on  the  gHS  at  the  completion  of  their  work.  The  plumbers  had  ki'ys 
or  instruments  of  their  own  with  which  the/  did  it.  When  meters  were  put 
in  for  the  first  time  it  was  not  the  custom  of  tlie  company  to  make  the  con- 
nections. That  was  done  by  plumbers  In  the  employ  of  those  who  wanted  to 
use  the  gas.  The  evidence  seems  to  be  undisputed  that  wlien  plans  were 
furnished  to  the  gas  company  by  the  plumbers  who  put  into  the  building  the 
gas  pipes,  that  was  understood  by  both  parties  to  be  a  representation  that 
the  piping  had  been  properly  testedt  and  was  ready  for  use.  Leahey  or  his 
employes,  when  they  put  in  the  meter,  did  not  examine  to  see  whether  the 
outlets  in  tbe  other  parts  of  the  building  were  closed.  They  seemed  to  act 
upon  the  theory  that,  after  plans  were  furnished  by  Tiley  to  the  company, 
and  the  latter  f  iirnistied  a  meter  to  the  occupant,  they  bad  a  right  to  assume 
that  the  pipes  in  the  building  were  all  right.  The  verdict  of  the  jury  in 
favor  of  Leabey  is  to  the  effect  that  he  or  his  agents  were  not  guilty  of  any 
negligence.  Upon  the  evidence  there  seems  to  be  no  question  but  that 
Leabey  and  Tiley  were  competent  plunabers. 

The  court  charged  the  jury  that  neltlier  Tiley  nor  Leabey  were  agents  of 
tlie  gas  company,  and  that  the  company  was  not  responsible  for  the  failure  of 
either  to  perform  any  duty  he  owed  plaintifl's  inttvtate;  that  "if  the  gascom- 
puny  allowed  and  permitted  agents  employed  by  consumers  tolet  on  gas  with- 
out sufficiently  securing  the  outlets  of  pipes  put  in  or  usea  by  such  consum- 
ers, tbe  company  is  not  liable  for  the  acts  of  such  agents,  or  tlie  conse- 
quences resulting  therefrom;"  that  "the  mere  fact  ttiat  consnm'>rB  or  their 
agents  were  allowed  and  permitted  to  turn  on  gas  at  the  curlislone  did  not 
malce  ttie  company  liable  fur  the  consequences  of  so  doing*  when  tht*  com- 
pany had  nothing  to  do  in  fact  with  the  act  of  turning  on  the  gas;"  tiiat  the 
gas  company  "owed  no  duty  to  plaintiff's  intestate  which  required  it  to  In- 
spect tbe  gas  pipes  in  buildings  such  as  that  in  question,  put  in  by  a  plumber 
employed  by  the  owner  or  consume,  before  allowing  the  gas  to  be  let  into 
the  building*  unless  requested  to  make  such  inspection."  The  court,  how- 
ever, chargwl  that  it  was  the  duty  of  the  company  to  use  r4>asooable  care  and 
diligence  to  prevent  the  gas  from  injuring  persons  by  Inhaling  or  explosion, 
and  ttienleft  ittothejury  tosay  whether,  in  the  discharge  of  this  duty,  it  ought 
not  to  have  made  and  prum4ilguted.  and  insisted  upon  a  compliance  with,  a  rule 
or  regulation  requ^ing  that  whoever  turned  on  the  gas  upon  an  occasion  like 
the  one  in  controversy  should  at  tbe  time  examine  and  see  whettier  the  out- 
lets at  the  different  places  where  meters  were  to  be  put  on  were  properly 
dosed.  The  verdict  of  the  jury  against  the  company  in  effect  found  that 
the  company  was  negligent  in  the  regard  specified,  and  that  such  oegligenoe 
produced  the  injury.  It  seems,  therefore,  to  have  been  held  that  the  com- 
pany were  not  bound  to  Inspect,  but  that  they  were  bound  to  make  a  rule  for  an 
inspection  by  tbe  employes  of  the  occupant  orowner.  Therean  oases  wliere 
a  corporation  is  required  to  make  rules  and  regulations  for  the  conduct  ol  its 
business  and  the  guidance  and  control  of  its  servants,  {Wtiittaker  v.  Canal 
Co.,  12G  K.  Y.  549,  27  N.  E.  Rnp.  1042,)  hut  the  rule  applied  here  seems 
to  ito  beyond  tbe  scope  of  those  cases.  By  the  statute  (chapter  311  of  1859,  g 
6)  it  is  provided  that  "  upon  the  application,  in  writing,  of  the .  owner  or  oc- 
cupant of  any  building  or  premises  within  one  hundred  feet  of  any  main  laid 
down  by  any  such  gasliglit  company,  and  payment  by  him  of  all  money  due 
from  him  to  the  couipany,  ttie  company  shall  supply  gas  as  may  be  required 
for  lighting  such  building  orpremises."  Bysection8of  the  act  the  company, 
by  its  duly-authorized  agent,  might  at  all  reasonable  times  "enter  any 
dwelling,  store,  building,  room,  or  place  lighted  with  gaa  supplied  by  sncb 
company,  for  the  purpose  of  inspecting  and  examining  the  meten,  pipea, 
fittings,  and  works  for  supplying  or  regulating  the  sup^  of  gas,  and  of  aa. 
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oartidnlng  the  quantity  of  gai  oonsumed  or  •uppUed."  The  derendant  here 
was  obUkI  on  to  supply  gas  to  this  building,  HAd  HceordlngI/  did  so  by  by^ 
ing  its  service  pipe  from  the  mafn  to  the  Inside  of  the  cellar  wall,  and  leav- 
ing it  In  proper  condition.  The  company  hnd  no  control  of  the  pipes  in  ilie 
building  beyond  its  service  {dpe.  It  bad  nothing  to  amy  as  to  liov  the  owner 
flhoiild  put  In  or  locate  his  pipes,  or  fix  the  places  for  th(>  meters,  or  guard 
against  the  escape  of -gas  in  the  building.  They  could  Inspect  for  the  pur- 
pose of  protecting  their  rights  as  to  tlie  quantity  at  gas  cunsunted  orsupplwd. 
'nier  were  not  charged  by  tlie  statute  with  any  du^  towards  the  protection 
of  the  occupants  against  the  negligence  of  tha  agents  of  the  owner  or  occu- 
pants. The  gas  escaped  from  a  portion'  of  the  pipe  owned  by  the  owner  of 
ttw  bn!lding.and  where,  in  accordance  witii  the  system  of  pipes  which  be 
adopted,  the  gas  was  received  prepamtory  to  ose  from  a  meter.  It  was  in  a 
rec^itacle  furnished  by  the  owner  of  the  bollding,  and  tlie  company  had  no 
reason  to  twlieve  it  was  defective.  On  the  contrary,  ii  was  assured  by  a  com- 
petent expert,  so  fftr  as  the  case  shows,  that  the  pipe  was  safe,  and  ready 
tm  use.  If  the  company,  in  theurdinary  course  of  Its  business,  allow  a  party 
to  take  its  gas  into  a  receptacle  f  urnisbed  and  owned  by  the  party  liimself, 
and  preparatory  to  its  use  in  his  building,  and  the  company  have  no  knowl- 
etlge  or  any  reasonable  ground  for  believitig  that  such  receptacle  Is  defective, 
I  nil  to  see  any  basis  for  negligence.  In  Flint  v.  €fa$  Light  Co,,  3  Allen, 
313,  It  was  held  that  a  gaslight  company,  which  had  no  cliarge  of  tlie  pipes 
or  flxtares  Inside  of  the  meters  in  the  buildings  to  which  it  furnishes  gas, 
is  not  made  responsible  in  damages  for  an  injury  caused  by  an  explo- 
sion of  gas  in  a  roum  into  which  it  had  escaped  by  reason  of  negligem-e  in 
letting  it  on  t>efore  the  end  of  a  gas  pipe  leading  into  the  room  was  closed, 
meiely  by  having  uniformly  permitted,  without  objection,  the  person  em- 
ployed by  gaa  consumers  to  put  in  such  pipe«and  fixtures  to  let  on  the  gas 
after  so  doing.  In  2  Shearman  &  liedQeld  on  Negligence  (4tb  Ed.)  g  697,  it 
is  said:  "The  mere  fact  of  the  escape  of  gas.  washings*  or  refuse  from  a 
place  under  the  control  of  the  company  is  sufficient  evidence  to  raise  a  pre- 
sumption of  its  negligence;  but  ttie  fact  of  such  an  escape  from  apparatus 
connecting  with  the  property  of  the  company,  hot  not  under  its  control,  is 
not  sufficient,  especially  if  the  apparatus  is  tbe  pr<^>erty  of  the  plaintiff.  Nor 
will  it  alter  the  case  that  the  company  liad  access  to  the  place  where  the 
escape  occurred."  We  areof  the  opiniou  that  the  theory  upon  which  the  jury 
were  allowed  to  find  the  gas  company  negligent  li  not  tenable,  and  therefote 
there  must  be  a  new  tritd. 

Judgment  and  order  reversedt  and  new  trial  granted,  costs  to  abide  tbe 
event.   AU  concur. 


UoLooHLXii  et  ai.  v.  National  Mohawk  Yallbt  Bans. 
{auprgme  Coitrt,  Omeral  Term,  Fourth  DepartmBnt,  Septemher,  189S>) 

lljJKS— iKTSKBtT  ON  DSPOStTS— EviDEXOB. 

On  an  tsiae  as  to  whether  the  deporits  of  phdotUts*  testator  In  defendant  bank 
were  iatorest  bearing,  evidence  of  tbe  value  of  the  use  of  raooor  Is  rioinity  of  the 
bank,  and  that  testator  reoelved  loMreat  on  sbnilar  deposita  in  other  banks,  and 
that  one  bank  offered  him  5  per  cent,  on  an;  money  he  miffht  deposit,  Is  admiaslble 
te  rebottal  of  defendant's  evidenoe  that  the  agreement  oetween  tbe  partLea,  by 
which  teeCator*s  aoooant  ahoold  be  Intereat  bcnxing,  was  abrogated  a  subw- 
quaat  agreement  that  tt  shoold  not  bear  Interest  uawia,  J.,  disseatin^ 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Thomas  M.  McLoghlln  and  John  J.  Mctoghlin,  executors  of 
the  last  will  and  testament  of  B.  F.  McLoglilin.  deceased,  Sj^ainst  the  Na- 
tional Mohawk  Valley  Bank.  From  a  judgment  in  favor  €A  plaintiffs  for 
•5,122.04,  damages  uid  costs,  defendant  appeals.  Affirmed. 
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The  ftpMllant,  s  nntionnl  bank,  was  dulj  organized  as  such  April  1, 1865. 
Prior  to  its  oisanlzation  as  a  national  bank,  and  from  the  year  1852  until 
It  became  such,  the  appellant  was  a  state  bank,  organized  under  the  laws 
of  the  state  of  New  York,  hy  the  name  of  "Moliawk  Valley  Bank."  When 
the  appellant  changed  Its  organlziition  from  that  of  a  s^te  bank  to  that 
of  a  national  bank.  It  took  and  succeeded  to  all  the  buslnesB.  property, 
assets,  franchises,  and  good  will,  and  assamed  and  incurred  all  the 
liabilities  of  the  said  Mohawk  Valley  Bank.  On  July  8.  1853.  the 
plaintiff's  testator  c^ned  an  account  with  the  appellant,  and  became  a 
depositor,  depositing  with  it  moneys  from  that  time  until  about  May  25. 
1865,  and  from  time  to  time  drew  checks,  which  were  paid  by  the  appellant. 
On  tlie  23th  of  May,  1865,  there  whs  a  iMlance  due  on  said  account  to  tbe 
testator  amounting  to  the  sum  of  •2.511.81.  Between  the  opening  of  said 
account  and  the  &th  ci  May,  1865,  the  appellant  and  the  Mohawk  Valley 
Bank  had  allowed  the  testator  interest  upon  his  deposit  and  balfince  of 
account,  and  had  at  intervals  paid  such  Interest,  by  entering  the  amount 
thereof  In  said  account,  and  giving  the  testator  credit  therefor.  Thetest;^ 
tor's  deposits  were  made  with  tbe  appellant  and  its  predecessor  upon  ttie 
understanding  and  ngreeinent  that  the  testHtor  should  be  jtaid  tntereet  tber^ 
on,  and  upon  the  balance  thereof.  On  the  '25th  of  May,  1S65,  the  appellant's 
indebtedness  to  the  testator  was  an  interesfrbearing  account  or  indebtedness, 
bearing  interest  at  the  rate  of  S  per  cent,  per  annum  or  upwards,  which  was 
{Hiyable  to  the  testator  upon  demand  or  at  the  option  of  the  appellant.  In  the 
year  1867  the  testator  had  an  interview  with  one  Burgess,  president  of  the 
appellant,  in  the  presence  of  Lowell  and  Vickerman,  who  were  directors  of 
the  appellant.  On  that  occasion  tbe  president  said  to  the  testator,  in  sub- 
stance: "You  must  draw  your  money;  we  can  pay  no  interest;"  to  which 
the  testator  replied  that  the  ffauk  would  be  crippled  by  t)ie  defalcation,  and 
they  could  afford  to  pay  him  interest;  tliat  it  was  nut  necessary  for  him  to 
have  the  money.  The  president  answered  that  it  was  contrary  to  the  rules 
of  tlie  bank  to  pay  interest;  that  the  bunk  did  not  pay  interest  on  deposits, 
and  he  must  wiihdraw  his  money;  tliat  tliey  could  pay  no  interest.  After 
tins,  and  about  the  year  1869.  the  testator  said  to  the  cashier,  H.  D.  Alexander, 
that  he  had  eallbd  there  some  time  ago,  and  talked  about  his  deposits  with 
the  old  gentleiuan  in  the  back  room,  who  said  that  they  could  not  pay  inter- 
est. Mr.  Alexander  replied:  "Tliat  is  so;  we  do  not  pay  anybody  interest 
now.  If  you  desire  to  deposit  your  money  where  they  pay  interest,  you  had 
better  take  it  to  a  savings  bank. "  The  testator  said  he  would  leave  his  money 
there  until  he  could  get  some  other  place  to  put  it.  Mr.  Alexander  answered: 
"Alt  right,  you  can  have  your  money  any  time  you  want  it."  The  appellant 
n-ver  paid,  tendered,  or  attempted  to  pay  to  the  testator,  or  to  any  one  for 
liim,  during  his  lifetime,  the  balance  of  S2.511.3l,  or  the  interest  thereon, 
i>r  any  part  thereof.  No  contract  or  agreement  was  made  between  the  appel- 
lant and  the  plaintiffs'  testator  chiinging  the  account  from  an  Interest-liear- 
ing  to  a  non interest- bearing  account  or  debt,  nor  Vis  there  any  agreement 
by  which  tlie  appellant  was  released  from  its  obligation  to  pay  interest  upon 
the  account.  Betore  this  action  was  commenced  the  plaintiffs  duly  demanded 
the  balance  of  32,511.31,  and  interest  which  had  accrued  thereon.  The 
appellant  offered  tu  pay  82,511.31,  in  full  of  its  Indebtedness,  but  refused  to 
pay  more,  or  to  pay  or  allow  any  interest  upon  that  sum.  The  foregoing 
facts  were  found  by  the  referse,  who  held  that  the  plaintiffs  were  entitled  to 
recover  the  sutu  of  02,511.81.  with  •1,988.97  interest  and  costs,  and  direeted 
Judgment  accordingly. 

Hardin,  P.  J.,  and  Martin  and  Merwin,  J  J. 

J.  3.  RqfteTt  for  appellant.  Wm,  F,  QwkUlU  and  John  CouTitteyt  Jr»» 
tat  respondents. 
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Mabtin,  J.  The  principal  oontroTwn  between  the  parties  related  to  the 
Interest  upon  the  money  deposited  with  the  defendant  by  plaintiffs*  testator. 
The  tereree  foimd  that  the  money  was  d^raalted  in  pursuance  of  an  agree- 
ment or  understanding  between  the  plaintiffs*  testator  and  defendant  that 
interest  should  be  paid  on  the  testator's  account.  This  finding  was,  we 
think.  Justified  by  tbe  evidence.  The  referee  hIsh  found  that  there  was  no 
aubsequfnt  valid  agreement  changing  tbe  testator's  account  from  an  interest- 
bearing  to  a  nonlnterest-bearing  account,  or  releasing  the  defendant  from  its 
obligation  to  pay  Interest  thereon.  A  careful  examination  of  tlie  evidence 
contained  in  the  appeal  book  has  failed  to  disclose  to  us  any  such  proof  that 
the  agreement  to  pay  Interest  was  either  terminated  or  modified  by  a  subse- 
quent one,  as  would  Justify  us  In  disturbing  the  finding  of  the  referee, 
while  it  may  be  said  that  the  defendant  evinced  a  desire,  and  perhaps  a 
determination,  to  terminate  the  agreement  to  pay  interest,  still  we  think  the 
evidence  whs  such  as  to  Justify  the  referee  In  flndii^  that  that  desire  or 
determination  was  never  carried  into  execution,  and  tluit  tbe  original  agree- 
ment between  the  parties  cuntlnued  In  full  force.  We  therefore  find  no  error 
in  his  conclusion  that  the  plaintiffs  were  entitled  to  recover  interest  on  the 
testator's  account  at  the  rate  allowed. 

On  the  trial  tlie  plaintiffs  claimed,  and  gave  evidence  which  tended  to  prove, 
that  an  agreement  existed  between  the  teskitor  and  defendant  by  which  In- 
terest was  to  be  paid  on  the  the  testator's  account.  The  defendant,  while 
sobstiintially  admitting  that  such  an  agreement  had  previously  existed,  gave 
evidence  tending  to  show  that  that  agreement  whs  superseded  or  lerrainated 
by  m  subsequent  agreement  or  understandlnir  between  the  parties  that  no  in- 
terest was  to  be  paid.  In  answer  to  the  evidence  thus  given  by  tbe  defernl- 
mnl,  the  referee  permitted  the  [>laintiffs  to  prove,  by  several  witnesses,  the 
value  of  the  use  of  money  in  the  vicinity  of  defendant's  bank;  that  tlie  tes* 
tator  liad  money  deposited  In  several  other  banks,  all  of  which  paid  interest 
on  such  d^)09its;  and  that  one  of  the  banks  offered  him  the  usual  rates  (5  per 
cent,  when  left  on  deposit  three  months  or  longer)  for  any  money  he  might 
Imve  to  deposit.  This  evidence  was  objected  to  as  improper,  incompetent, 
and  limmaterial.  When  the  evidence  was  offered,  the  plaintiffs  stated  that 
it  was  offered  (or  the  sole  purpose  of  establishing  that  the  testator's  account; 
was  an  inlerest-lwaring  account,  and  rebutting  the  evidence  of  defendant's 
witnesses  i;s  to  a  subsequent  agreement.  The  objection  was  overruled,  and 
the  defendant  excepted.  The  validity  of  these  rulings  is  one  of  the  important 
questions  in  this  case.  "It  Is  relevant  to  put  In  evidence  any  circumstance 
which  tends  to  make  the  proposition  at  issue  either  more  or  less  improbable." 
1  Wliart.  Ev.  21.  lu  this  case  the  defendant  sought  to  establish  tbe  fact  that 
its  agreement  to  pay  Interest  had  been  terminated  by  a  sul>sequent  agreement 
that  no  Interest  should  be  paid.  To  rebut  the  evidence  of  defendant's  wlt- 
nessra  tending  to  establish  that  fact,  the  evidence  objected  to  was  admitted. 
Proof  that,  during  the  time  this  deposit  was  held  by  the  defendant,  tbe  value 
of  the  use  of  money  was,  at  least,  equal  to  that  received  by  the  testator  under 
his  first  agreement,  that  all  of  his  money  was  deposited  in  banlcsand  drawing 
interest,  and  that  he  was  offered  interest  at  "going  rates"  on  all  the  money 
he  would  deposit  in  a  bank  where  he  resided,  tended  to  show  the  Improba- 
bility of  tbe  defendant's  claim  that  the  testator  left  the  money  in  question  on 
deposit  in  Its  bank  for  20  years  and  more,  under  an  agreement  that  he  should 
receive  no  interest  therefor. 

In  BurUw  V.  HuhbeUt  1  Thomp.  &  C.  235,  the  defendant,  being  pressed 
for  money,  applied  to  plaintiffs'  testator  for  a  loan,  which  was  promised  if  de- 
fendant would  give  a  note  signed  by  himself  and  one  F.  Afterwards  an- 
other person  brought  to  testator  a  note,  signed  with  the  names  of  F.  and  the 
defendant,  and  received  the  money  thereon.  In  an  action  upon  such  note, 
defendant  denied  the  execution  thereof,  and  It  was  held  that  evidence  show- 
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Ing  that  the  defendant,  about  the  time  be  applied  for  the  loan,  procared  from 
another  source  the  amount  he  desired  to  borrow,  was  admissible  to  rebut  the 
presumption  arising  from  the  circumstance  that  he  was  pressed  for  money. 

In  HotcTiktaa  v.  Ijisri-rance  Co.,  5  Hun,  90,  where  an  action  brought  on  a 
policj  of  insurance  was  defended  on  the  ground  that  Insured  had  set  the 
building  on  fire.  It  was  held  that  evldencp  as  to  what  had  been  offered  for 
rent  for  the  property  was  properly  received  as  tending  to  show  the  value  ci 
the  building,  and  that  It  was  >[reater  thim  the  amount  insured. 

In  Pomeroy  v.  Pierce,  Id.  119,  the  action  was  for  legal  services.  One  B. 
was  the  attorney  in  tlie  suit.  It  was  clHlmed  that  plaintiff  was  employed  by 
B.  with  the  consent  and  approval  of  the  defendant.  This  whs  denied  by  the 
defendnnt,  and  he  offered  on  the  trial  to  show  au  agreement  between  him- 
self and  6..  that  B.  should  take  charge  of  the  case  and  conduct  it  for  a  sum 
agreed  upon.  The  evidence  was  excluded.  On  appeal,  the  rourt  held  that 
the  evidence  was  admissible  as  bearing  upon  the  probability  of  the  employment 
of  the  plaint j£f  by  the  defendant. 

In  NicholU  V.  Van  ValkeribuTght  15  Hun,  230,  which  was  an  action  on  a 
note  by  defendant's  testator,  payable  to' the  order  of  plaintiff's  testator,  and 
the  defense  was  that  the  note  was  not  used,  and  was  witliout  consideration, 
it  was  held  that  evidence  of  the  financial  situation  of  the  parties  at  the  time 
t!ie  note  was  made,  and  at  its  maturity,  was  admissible  to  susLatn  the  de- 
fendant's version  of  the  transaction,  and  to  show  the  improbability  of  its 
remaining  overdue  without  a  demand  for  Its  payment. 

In  WallU  V.  lianddll,  16  Hun,  33.  affirmed  81  N.  Y.  164,  where  the  qaes- 
tlon  was  whether  a  mortgage  was  transferred  as  an  absolute  payment  of  a 
ilebt  of  that  amount,  or  only  as  security  therefor,  It  was  held  that  evidence 
that,  at  the  time  of  the  transfer,  the  property  revered  by  the  murtgn^  was 
wurth  more  than  the  amount  of  it  and  a  preceding  mortgage  thereon,  was  ad- 
missible as  tending  to  show  that  the  transfer  of  the  mortgage  was  Intended 
us  a  payment. 

In  Dishno  v.  Reynaidtt  17  Hnn,  137.  an  a^on  brought  to  recover  mon^ 
paid  to  the  defendant.  It  was  held  proper  to  show  the  payment  to  the  plaintiff 
<it  money  by  a  third  person,  for  the  purpose  of  showing  tliat  the  party  had 
money  from  which  the  payment  to  the  defendant  might  nave  been  made. 

In  Cornell  v.  Markham,  19  Hun,  276,  It  was  held  that  evidence  us  to  the 
value  of  services  to  be  rendered  was  admissible  as  bearing  upon  the  question 
whether  a  certain  contract  was  made.  The  same  was  held  in  Bean  v.  Carte- 
ton,  (Sup.)  4  N.  Y.  Supp.  61. 

In  Pontius  V.  People,  21  Hun,  828.  affirmed  82  K.  Y.  839,  where  the  de- 
fendant claimed  that  two  notes  were  given  to  him  In  consideraUon  of  an  In- 
<lebtednes8  due  him  for  borrowed  money,  exceeding  in  amonnt  that  of  the 
two  notes,  it  was  held  that  evidence  tending  to  show  that  the  defendant  was 
at  that  time  embarrassed  in  his  pecuniary  arcumstances,  and  pressed  by  nu- 
merous creditoi^,  whom  he  was  unable  to  pay,  was  admissible,  as  tending  to 
show  that  be  had  no  money  to  lend. 

In  Dryer  v.  Broum,  (Sup.)  5  N.  Y.  Supp.  486,  an  action  brought  to  en- 
force the  payment  of  notes,  claimed  to  have  been  made  by  a  decedent  against 
his  executors,  who  interposed  the  defenses  of  Usury  and  want  of  considera- 
tion, 11  was  held  that  evidence  on  the  part  of  the  defendant,  tending  to  show 
that  the  payee  of  the  note,  who  was  alleged  in  the  complaint  to  have  loaned 
the  money  constituting  the  consideration  therefor  to  the  decedent,  was  not 
possessed  of  any  property  or  money,  and  liad  not  the  pecuniary  means  to 
make  tlie  loan,  was  competent. 

In  Quineey  v.  White,  63  N.  Y.  370,  which  was  au  action  against  several 
persons  upon  an  account  arising  from  stock  transactions,  olaiiued  by  the 
plaintiff  to  have  been  joint  transactions  on  the  part  of  the  defendants,  but 
claimed  by  one  of  the  defendants  to  liave  been  several,  it  was  held  that  evl- 
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desee  that  that  defendant  had  a  prtTate  account  running  at  the  ttma  wai 

competent  as  a  cfrcumatanee  tending  to  show  that  the  otlwr  account  wae 
joint,  and  not  several. 

The  anthorities  cited  seem  to  uphold  the  doctrine  that  evidence  of  circam- 
stances,  which  tend  to  make  a  projxnitlon  at  issue  between  the  parties  Im- 
probable, is  admissible  to  aid  the  court  lo  correctl}'  determining  such  issne.  • 
It  must  be  admitted  tbnt  the  correctness  of  the  rulings  under  consideration 
is  not  wholly  fn-e  Erum  doubt,  but  we  think  the  principle  of  the  authorities 
dted  justiOt»  us  in  upholding  them. 

There  are  other  exceptions  taken  by  the  appellant,  all  of  which  we  have 
carefullj  examined,  but  have  found  none  that  would  justifya  reversal  or  that 
net^  be  diHciissed.  These  considerations  lead  to  an  afflrmanoe  of  the  Judg* 
ment.   Judgment  afDrmed.  with  costs. 

Hakdih,  F.  J.,  concurs.   Meswin.  J.,  dissents. 


GoKF  t.  VnxAOB  OF  LmxB  Falls. 

<9iiprem«  Court,  Oeneral  Term,  Fcnirth  Department.   Beptember,  t&BL) 

L  MmticnpAL  CoRPOiuTiosts— lev  Siobwalks— Nboliobncs. 

Id  aa  actioD  ogalost  m  village  for  Injuries  sustained  bv  falUsff  oo  bd  1<7  sldewaOc, 
it  appeared  tbat  ice  sod  snow  had  fbnned  a  declivity  tbe  eotne  width  of  the  walk 
where  tbe  acoident  occurred,  and  that  duriog  tbe  day  of  tbe  accident  ileet  bad 
fallen,  making  all  the  sidewiilkB  Blippeiy.  Held,  tbat  the  question  of  defendant's 
BeftUgenoe  in  failing  to  remove  the  loe  and  snow  was  properly  submitted  to  tbe 
Jury. 

S.  Baiia— CoaraiawTOBT  Nsouosnos. 

There  was  evidence  that  plaintiff  usually  carried  a  eane,  and  that  prior  to  tbe  ac- 
cident be  bad  placed  creepers  on  his  boots,  ta  prevent  slipping,  but  tliat  at  tbe  time 
of  the  accident  be  did  not  carry  a  oane  nor  have  creepers  on  his  boots.  Held, 
that  whether  plaintiff  was  gnU^  of  oontributory  negligence  was  a  questloa  for  tlM 
Jury. 

Appeal  from  circuit  conrt,  Herkimer  county. 

Action  by  William  C.  GofF  against  the  village  of  Little  Falls  to  recover  dam- 
ages for  injuries  sustained  by  falling  upon  an  icy  sidewj^k.  From  a  Judg- 
ment entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a 
motion  for  a  new  trial,  made  on  the  minutes  of  the  trial  judge,  defendant  ap- 
peals. Affirmed. 

Arjfued  before  Hardin,  P.  J.,  and  Martin  and  Merwin,  JJ, 
J,  D.  Beckurtth,  for  appellant.    C.  J.  Palmer,  for  respondent. 

Martin,  .T.  The  defendant  seeks  by  this  appeal  to  reverse  the  order  and 
judgment  herein  upon  the  grounds  th:it  the  evidence f;iiled  to  show  negligence 
upon  the  piirt  of  the  defendant  whicli  caused  or  contributed  to  the  plainttfTs 
injury,  or  that  the  plaintiff  Wits  free  from  contributory  negligence,  and  that 
the  court  erred  In  the  admission  and  rejection  of  evidence,  and  In  its  instruc- 
tions to  the  Jury.  The  plaintiff  was  a  resident  of  the  village  of  Little  Falls, 
a  municipal  corporation.  Wlille  passing  along  the  westerly  side  of  Second 
street,  one  of  the  public  streets  of  that  village,  the  plaintiff  fell,  and  broke  his 
leg.  The  evidence  tended  to  show  that  at  tbe  phice  where  the  accident  oc- 
curred there  was  a  slope  or  declivity  in  the  sidewiilk,  occasioned  by  snow 
having  been  cleared  off  the  walk  opposite  what  was  known  as  the  "Livery 
.'^table,"  and  snow  and  ice  having  t)een  allowed  to  accumulate  in  front  of 
the  adjoining  lot.  Tbe  proof  was  that  the  ice  and  snow  had  accumulated 
on  tbe  sidewalk  opposite  tiie  Haley  property  to  a  depth  of  from  3  to  6 
inches,  and  tbat  at  the  point  where  the  accident  occurred  there  was  a  de- 
scent or  declivity  at  an  angle  of  45  degrees  of  the  lengtli  of  about  10  or 
12  inches,  which  extended  the  entire  widtti  of  the  sidewalk.  Tbe  proof 
alao  tended  to  show  that  the  plaintiff  usually  carried  a  cane,  and  that  he  had 
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creepera  placed  npon  his  boots  prior  to  the  accident,  to  prevent  slipping  when 
it  was  ley,  but  that  he  did  not  carry  a  cane  nor  have  creepers  upon  bis  boots 
at  the  time  of  the  accident.  The  accident  occurred  about  11  o'clock  in  the 
forenoon.  There  had  been  more  or  less  storm  or  sleet  during  the  day.  wliicb 
had  partly  frozen  as  It  fell,  covering  the  streets  and  sidewalks  ot  the  rillBga 
with  a  coating  of  Ice,  and  making  all  of  them  slippery. 

The  rule,  as  established  by  the  recent  decisions  in  this  state,  seems  to  be 
that  the  duty  resting  upon  a  municipal  corporation  to  remove  accumulations 
of  Ice  and  snow  from  its  streets  and  sidewalks  becomes  imperative  only  when 
dangerous  formations  or  obstacles  have  been  crented,  and  notice  of  their  ex- 
istence has  been  received  by  the  corporation,  or  sufficient  time  luts  elapsed  to 
afford  a  presumption  of  knowledge  of  their  existence  and  an  opportunity  to 
effect  their  removal.  Harrington  v.  City  of  Buffalo,  121  N.  Y.  147,  24  N. 
E.  Rep.  186.  A  careful  examination  of  the  appeal  book  leads  us  to  the  con- 
clusion that  the  evidence  in  this  case  was  sufficient,  under  the  rule  stated,  to 
Justify  the  court  in  submitting  the  question  of  the  defendant's  negligence  to 
the  jury,  and  to  justify  the  jury  in  Hnding  that  the  defendant  was  negligent 
In  not  removing  the  aocumulatioas  of  snow  and  ice  from  the  sidewalk  at  the 
place  where  the  accident  occurred,  and  that  such  negligence  was  a  proximate 
cause  of  the  ptalntiCT's  injury,  without  which  it  would  not  have  occurred. 
Maftters  v.  City  of  Troy,  (Sup.)  8  N  Y.  Supp.  450.  affirmed,  123  N,  Y.  628, 
25  N.  E.  Rep.  952;  Bishop  v.  Village  ofidoahm»  120  N.  Y.  337,  24  N.  E. 
Rep.  720;  Keans  v.  Village  of  WaUtrford,  130  N.  Y.  188,  29  N.  B.  Bep.  130. 
We  are  also  of  the  opinion  that  the  question  whetiier  the  plaintiff  was  guilty 
of  contributory  negligence  was.  under  the  evidence,  a  question  for  the  jury, 
and  the  court  could  not  have  properly  lield  as  a  matter  of  law  that  the  plain- 
tiff was  negligent  Thurber  v.  Railroad  Co.,  60  N.  Y.  826;  Todd  v.  City  of 
Troy,  61  N.  Y.  506:  Maatoth  v.  CanaX  Co.,  64  N.  Y.  629;  BtUlock  v.  Citynf 
Ntno  Tork,  99  N.  Y.  654,  2  N.  E.  Bep.  1;  Twogood  v.  City  of  New  York,  102 
N".  Y.  216,  217.  6  N.  E.  Rep.  275;  PeU  v.  Heinhart.  127  N.  Y.  381,  27  N. 
E.  Rep.  1077;  Jfonison  v.  Railroad  Co.,  180  N.  Y.  166,  29  N.  E.  Itep.  105. 

We  have  studied  the  numerous  exceptions  tiUien  by  the  appellant  to  tlie 
charge  of  the  court  and  to  its  refusal  to  charge  as  requested,  but  have  found 
none  that  would  setm  to  justify  a  revei-sal.  When  the  whole  ch.irge  is  con- 
sidered together,  it  becomes  quite  manifest  that  th«  case  was  presented  to  tlie 
jury  upon  a  correct  theory,  and  that  all  the  questions  involved  were  fairly 
and  carefully  submiited,  with  Instructions  that  were  as  favorable  tc  the  de- 
fendant as  it  was  entitled  to.  We  have  also  carefully  scrutinized  the  various 
rulings  of  the  court  as  to  the  admission  and  rejection  of  evidence,  but  have 
found  no  revenible  error.  We  think  the  Judgment  and  order  ahoold  be  af- 
Qrmed. 

Judgment  and  wder  affirmed,  with  coetB.  All  oonour. 
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CBoms  tt  al.  V.  Johnsoit,  Sbezlifr  et  aL 


(Supreme  Court,  Ocneral  Term,  Fourth  Department,  Sqitember,  18ML) 

1.  CBArnEL  MoBTBAOBs— Fiuna— What  Conbtitdtss. 

Under  Laws  1888,  a  9T8.  S  ^  wbloh  requlree  elarks  to  file  ^  Ohattel  mortKasw 
which  are  pEesBnted  for  that  purpose,  ana  to  indoxsa  thereon  the  time  of  reoelTUig 
the  Bome,  and  deposit  them  Id  tbeir  office  for  ioBpecUoD,  neither  an  attempt  to  en- 
ter the  office  when  it  is  closed,  nor  a  deposit  of  tbe  mortgage  on  the  clerk's  table 
when  no  one  is  present,  constitutes  a  valid  filing. 

L  Imwtt  viTDBK  Von>  Judohbs^Bt  CoKrasaioii— Liabilttt  or  Cohbtablb. 

Code  (^tU  Proo.  %  SOU,  provides  that  where  a  judgment,  coofessed  before  a  jus- 
tice of  the  peace,  is  for  a  sum  exceeding  fSO,  an  alndaTlt  must  be  filed,  allenng 
that  the  confession  was  not  made  "or  taken"  with  intent  to  defrand  any  creditor. 
Held  that,  though  the  omission  from  the  affidavit  of  the  words  "or  taken"  ma; 
render  such  a  oonfesslon  void  as  to  evenr  one  except  a  purcbuser  In  good  faith  of 
property  thereunder  and  defendant  making  tJie  confession,  still  a  constable  is  pro- 
tected where  he  makes  a  levy  under  an  execution,  regolar  on  its  face,  aikl  Issued 
hy  the  justice  In  virtue  of  such  a  judgment. 

Appeal  from  circuit  court,  Onondaga  county. 

Beplevin  by  George  X.  CrouM  and  Robert  £.  Bentley  against  Hector  B. 
Jobneoo.  lUiaberifl  of  Onondaga  county,  and  Plillander  Wilson,  From  two 
judgments, — one  In  tevor  of  defendant  Jolinsun,  entered  May  22.  1891,  and 
the  other  in  favor  of  d^endant  Wilson,  entered  June  12,  lt}91,— and  from^an 
order  denying  a  new  trial,  made  on  the  minutes  of  the  trial  judge*  plaintiffs 
^ipeaL  Affirmed. 

On  the  trial,  at  the  close  of  the  evidence,  the  court  held  that  bo  far  as  the 
executions  in  the  hands  of  the  respondent  Wilson,  rb  oonstable.  were  con- 
cwned,  there  was  but  one  question,  and  that  was  the  amuunt  of  his  special 
Hen  on  the  property;  and  tlutt,  so  far  as  the  respondent  Johnson,  the  sheriff, 
was  concenedt  the  only  question  was  as  lo  the  value  of  the  property  taken  by 
him.  The  case  was  thereupon  submitted  to  the  jury,  wtio  found  for  the  do> 
fendaots. 

Argued  before  Hardin,  F.  J.,  and  Maktih  and  MsRtviN.  JJ. 
/.  E.  Netoell,  for  appellimts.  J.  Charlee  M^dram^  for  respondent  Johnson. 
Charles  R.  MUfwd^  for  respondent  Wilson. 

Mabtih,  J.  This  action  was  replevin.  The  plaintiffs  claim'  title  to,  and 
the  right  of  poaseesion  of,  the  property  in  question  under  and  by  virtue  of  a 
chattel  mortgage  executed  and  delivered  to  them  by  James  Thurluw,  Jr.  The 
defendants  claim  to  have  a  special  property  in  the  goods  and  tlie  right  of  pos* 
session  under  and  by  virtue  of  levies  made  thereon  under  executions  in  their 
hands  against  Tburlow.  The  defendant  Johnson  was  sheriff  of  Onondaga 
county,  and  Wilson  was  a  constable  of  the  town  of  Skaneateles.  On  Mat^ 
10, 1890,  to  secure  the  payment  of  a  debt  of  ^400.  Thuriow  made  and  delivered 
to  the  plaintiffs  a  chattel  mortgage  on  certain  personal  property,  connsting  of 
goods  and  fixtures,  in  what-was  known  as  the  "Brick  Store,"  and  also  on  cer- 
tain other  goods  and  fixtur<>a  in  a  saloon,  buth  of  which  were  in  the  village  of 
Mottville.  At  that  time  Thuriow  resided^  and  the  property  in  question  was 
located.  In  the  town  of  Skaneateles.  On  March  10th  the  plaintiffs*  mortgage 
waa  sent  by  msil  from  Syracuse  to  George  Barrow,  Esq.,  at  Skaneateles,  to 
have  it  filed  in  the  office  of  the  town  clerk  of  that  town.  It  was  received  by 
Barrow  in  the  forenoon  of  March  11th.  He  went  to  the  office  of  the  town 
clerk  at  about  12  o'clock  h.,  and  about  4  o'clock  p.  u.,  and  on  both  oecasions 
fband  the  office  closed.  At  half  past  7  o'clock  p.  u.  he  again  went  to  the 
clerk's  office,  found  it  open,  but  no  one  present.  He  then  placed  Uie  plain- 
tiffs'  mortgage  on  a  desk  in  the  office  of  the  clerk,  with  bis  ft'es  for  filing,  and 
left  the  f<^owing  memorandum  on  the  face  of  tlie  paper:  "File  for  Ueorge 
BUTOW."  There  was  no  evidence  that  the  mortgage  came  to  the  notice  of 
the  town  dak  unUl  the  next  morning  at  about  o'clock,  when  be  took  tt 
v.20H.y.8.no.5 — 12 
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from  bis  table,  and  marked  it  as  filed  at  that  time.  Tbe  clerk  tesUQed  that 
be  first  saw  the  mortgage  when  it  was  filed  by  him.  On  the  11th  daj  of 
March,  at  3  o'clock  and  45  minutes  P.  m.,  the  sbwiff,  nnder  and  by  virtue  of 
an  execution  or  executions  issued  against  Tburlow.  duly  levied  upon  tbe 
goods  and  fixtures  in  the  brick  store,  and  took  possession  of  them.  On  the 
eveoing  of  tbe  same  day  Tburlow  confessed  judgments  to  three  of  his  cred- 
itors before  a  justice  of  the  peace  of  the  town  of  Skaneateles*  and  executions 
were  Issued  thereon  in  due  form,  and  delivered  to  the  defendant  Wilson,  who, 
by  virtue  thereof,  levied  upon  and  took  possession  of  the  goods  and  fixtures 
in  tbe  saloon. 

The  most  important  question  In  this  cHSe  relates  to  tbe  filing  of  tbe  plain- 
tiff' chattel  mortgage.  That  It  did  not  in  fact  come  to  the  hands  of  the 
clerk  until  after  both  defendants  had  made  their  levies  npon  the  property  in 
question  is  not  denied.  If  it  was  not  filed  until  tbe  clerk  actually  received 
It  and  made  the  indorsement  required,  it  seems  to  l>e  conceded  by  all  that 
the  judgments  appealed  from  were  proper,  unless  the  judgments  confessed, 
and  under  which  the  defendant  Wilson  levied,  were  void.  The  latter  ques- 
tion will  be  separately  considered.  Henoe  tbe  precise  question  we  are  to  con- 
sider first  Is  whether  the  attempt  of  tbe  plaintiffs  to  have  ttieir  mortgage  filed 
amounted  to  a  filing  within  the  requirements  of  tbe  statute.  Laws  1833,  c. 
279,  .§  2.  While  it  has  been  lield  that  it  was  not  a  sulHcIent  filing  of  a  cbaU 
tel  mortgage  to  deliver  it  to  the  town  clerk  when  absent  from  bis  office,  al- 
though be  indorsed  the  same  as  filed  when  he  received  it,  {Hathaway  v. 
Hotoelt,  54  N.  Y.  97,)  and  that,  if  there  be  no  clerk,  or  if  he  be  absent,  tbe 
mortgage  may  be  filed  with  the  iperson  in  charge  ixt  the  ofiSce,  {Bishop  v. 
Cooh,  IS  Barb.  326;  Dodge  v.  Potter,  18  Barb.  193.)  still  we  have  been  cited 
to  DO  case,  and  have  found  none,  thiit  would  justify  us  In  holding  that  an 
uDsaccessful  attempt  to  file  a  chattel  mortgage  when  the  office  was  closed, 
or  depositing  a  mortgf^  on  the  clerk's  table  in  tbe  office  when  no  one  was 
present,  would  constitute  a  filing  within  tbe  requirements  of  the  statute. 
The  statute  requires  clerks  to  file  all  chattel  mortgtiges  that  are  presented  to 
them  fur  that  purpose,  and  enter  thereon  the  time  of  receiving  the  same,  and 
to  deposit  them  in  their  office  for  inspection.  To  constitute  a  proper  filing 
requires  the  act  of  the  clerk  or  some  person  In  charge  of  the  office.  To  hold 
that  an  unsuccessful  attempt  to  enter  the  office,  or  the  leaving  of  a  paper 
therein,  constitutes  a  filing,  is  not,  we  think,  justified  by  tbe  statute.  A 
chattel  mortt^age  Is  filed  within  the  meaning  of  ihe  statute  when  it  is  deliv- 
ered to.  receiv^.  and  kept  by  the  proper  officer,  or  some  one  in  charge  of  the 
office,  for  the  purpose  of  tlie  notice  the  statute  intended  should  be  given.  7 
Amer.  &  Eng.  Enc.  Law,  961;  Wll  Co.  r.  Warder,  42  Minn.  117,  43  N.  W. 
Bep.  791.  We  think  the  court  properly  held  that  the  plaintiffs*  mortgage 
was  not  filed  until  received  by  the  clerk. 

This  leads  us  to  the  consideration  of  the  question  of  the  validity  of  the 
judgments  confessed,  and,  if  invalid,  whether  such  invalidity  affects  the  par- 
ties to  this  action.  The  Code  of  Civil  Procedure,  g  3011,  provides  that  where 
a  judgment,  confessed  before  a  justice  of  the  peace,  Ls  for  a  sum  exceeding 
950,  the  confession  must  be  accompanied  with  an  ^davit  of  ttie  clefendani. 
and  plaintiff  that  the  defendant  is  honestly  and  justly  indebted  to  tbe  plain- 
tiff in  the  sum  specified  therein  over  and  above  all  just  demands  which  the 
defendant  has  against  the  plaintiff,  and  that  the  confession  Is  not  made  or 
taken  with  intent  to  defraud  any  creditor.  Tbe  affidavits  accompanying  the 
confessious  involved  in  this  case  all  omitted  the  woids  "or  talien,"  so  that 
the  affidavits  were  simply  that  the  confessions  were  not  made  with  intent  to 
defraud.  We  are  disposed  to  think  the  omission  may  be  fatal  to  tbe  validity 
of  the  judgments  confessed,  except  as  against  a  purchaser  in  good  faith  of 
property  thereunder  and  the  defendant  making  the  confession.  Code.  S  3012. 
Aasamiog  tluU  the  judgments  confessed  were  invalid  except  as  to  thedefend- 
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ant  and  parchasera  In  good  faitb,  the  queetlon  as  to  the  effect  of  such  Inva- 
lidity upon  the  rights  of  the  parties  to  this  action  becomes  Important.  It 
must  be  remembered  that  the  defendant  Wilson,  who  alone  Is  affected  by  this 
question,  was  a  constable,  and  had  levied  upon  and  then  held  poBsession  of 
the  goods  taken  bj  him  nnder  and  bj  virtue  of  executions  issued  by  the  Jus- 
tice, which  were  In  all  respects  regular  upon  their  face.  To  sustain  bis 
right  ot  possession  to  the  goods  taken  by  him.  the  defendant  Wilson  invokes 
the  rule  that  ministerial  officers  are  protected  in  the  execution  of  process 
regular  upon  Its  face,  issued  by  a  court  or  officer  having  general  jurisdiction 
of  the  subjeet-raiatter,  or  jurisdiction  to  issue  It  under  special  circumstances , 
althoDgh  in  fiict  jurisdiction  of  the  person  or  subject-matter  did  not  exist. 
WooltegY.  Morris,  96  N.  Y.  311,  315;  Bodine  v.  Thunoaehter,  34  Hun,  6; 
Livingston  t.  MiUar,  48  Hun,  232.  The  foregoing  rule  spems  to  be  well 
settled  in  this  state,  and  is,  we  think,  applicable  to  this  case.  Hence,  it  fol- 
lows that  the  defendant  Wilson  was  entitled  to  the  possession  of  the  property 
in  question  as  against  the  plaintiffs,  and  the  court  properly  disposed  at  the 
case  at  the  trial.  If  these  views  are  correct.  It  follows  that  the  judgmtnta 
and  order  appealed  from  should  be  affirmed. 
JodgmeDts  and  order  affirmed,  with  costs.   All  conear. 


PbOFXA  «.  BiNGHAHTON  TbUBT  GO. 

(Supreme  Court,  Oeneral  Term,  Vowrth  Department.  September,  180a.) 

L  Casb  Hadb— iKnnfOTioK. 

Code  Clrfl  Proc  {  1381,  provides  that  an  InJaDation  shall  not  be  graated  in  a  oon- 
troversT  rabmitted  on  an  agreed  statement  of  factB,  without  process,  under  section 
197BL  field  tbat,  in  a  oontroverBy  so  snbmltted.  where  an  Injunction  Is  aonght  to 
restealn  defendant  from  oontlnalag  busiaeas  in  the  alleged  anlawfal  maaaer,  and 
to  recover  a  penalty  for  a  violatioa  of  law,  the  proceeding  as  to  the  lajonction 
will  be  dlsmiMed.  but  retained  for  disposition  aa  to  the  penalty. 

S.  S^TiMee  Bakkb— nin.A.wroL  Solioitinq  or  Busihisb. 

Lawa  1882,  a  409,  i  288,  which  makes  it  nnlawfol  for  any  "bank,  banking 
aeaociation,  or  indlvidnal  banker,  firm,  association,  corporation,  person  or  peraoni, 
to  advertise  or  pat  forth  a  sign  as  a  savings  bank,  or  in  any  way  to  solicit  or  re- 
oeiTe  deposits  as  a  sayings  bank, "  does  not  prevent  any  person,  nrm,  corporation, 
or  assocmtioo,  carrying  on  a  bouneas  aabstanUaily  aa  ttiat  of  a  aavln(m  bank,  but 
only  probiUts  oondttctlng  snob  bnslneas  nnder  a  oiBlin  or  pretanaa  of  otfng  a  sav- 
ings bank. 

Case  submitted  on  agreed  statement. 

Controversy  between  the  pec^e  and  the  Binghamton  Trust  Company, 
submitted  without  action,  nnder  Oode  Civil  Proc.  §  1279,  for  the  recovery  at 
a  penalty  for  unlawfully  soliciting  business  as  a  savings  bank,  and  for  an  In- 
junction.  Jodgment  for  deCenduit. 

The  admitted  facts  were  substantially  as  follows: 

First.  That  the  dtfendant  was  Ineorporated  In  1^90,  under  the  provisions 
of  chapter  546  of  the  Laws  of  1887,  la  located  at  Blnghamton,  H.  7.»  and 
oommenoed  business  on  the  8tb  day  of  September,  1680. 

Second.  That  in  oonnecUon  with  its  other  business  the  defendant  recrtvea 
from  ita  customers  loans  or  deposits  in  large  or  small  amounts,  and  Issues  a 
pass  book,  which  contains  the  following  printed  matter: 

**Thx  BraGHAHTOK  Tbust  Cohfahy,  Interest  Defabtuemt.. 
'*  Rules  Ooveming  Deposits. 

"No.  1.  Tbla  company  will  be  open  forthe  reception  of  deposits  every  legal 
boslneaa  dfl^r  from  9  a.  h.  to  3  r.  m.,  except  Saturdays,  when  the  hours  will 
be  from  9  a.  m.  to  32  m.,  and  from  7  f.  m.  to  9  p.  h. 

"No.  2>  All  deposits  will  be  entered  in  tbe  books  of  the  company,  and  a 
pass  book  given  to  each  depo^tor,  in  which  the  snm  deposited  and  withdrawn 
will  be  entered  by  an  officer  of  the  company,  and  which  ahidl  be  ttw  wridenoa 
4^  tbe  amount  of  monay  deposited  and  withdrawn. 
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"Ko.  8.  In  onto  to  draw  mon^,  tbe  puss  book  must  be  presented«  woom- 
Mnled  bf  k  written  order  or  check  of  the  depositor.  If  the  aigantare  of  the 
d^nsitcnr  be  not  on  signature  book,  it  must  then  be  properly  authenticated. 
2To  depo^tor  shall  hare  the  right  to  demand  any  part  of  his  or  her  principal 
or  interest  without  first  giving  to  the  company,  in  writing,  ten  days'  notice 
for  all  suras  of  one  hundred  dollars  or  under;  twenty  days'  noUce  on  sums 
between  onebnndredand  five  hundred  dollars;  and  thirty  days*  notice  on  sums 
of  five  hundred  dollars  and  upwards;  but  money  may  be  voluntarily  paid  by 
the  company  at  any  time  without  such  notice,  and  without  thereby  waiving 
the  right  of  the  trust  company  to  exact  such  notice  thei-eafter.  In  all  cases, 
when  the  whole  deposit  is  withdrawn,  the  pass  bo(A  oiust  be  surrendered  to 
the  trust  company. 

**Xa.  4.  Interest  will  be  paid  at  the  rate  of  ^%  per  annum  on  all  deposits 
left  three  months  or  longer.  Interest  wilt  be  compounded  semiannually,  and 
entered  upon  the  book  of  the  depositor  when  presented.  No  deposit  of  a  less 
sum  tlian  of  one  dollar  will  be  received,  and  Interest  will  not  he  computed  on 
the  Pactional  part  of  a  dollar;  and  no  lees  sum  than  one  dollar  Bball  be  with- 
drawn  at  any  time,  except  to  dose  an  account. 

**'So.  5.  The  trust  company  shall  be  at  liberty  to  return  the  whole  or  any 
part  of  the  deposits  of  any  depositor  with  accrued  Interest,  whenever  it  may 
deem  it  advisable  to  do  so,  and  to  refuse  to  receive  the  deposits  of  any  indi- 
Tidual,  whenever  it  may  deem  it  proper. 

"No.  6.  Money  may  be  deposited  for  the  benefit  of  minors  or  others,  wltb 
such  directions  as  may  be  given  in  writing  at  the  time  of  making  the  de- 
posit. 

*'Ko.  7.  Should  any  puss  book  tte  lost,  the  owner  is  required  to  give  im- 
mediate notice  thereof  to  the  trust  company,  and  the  company  may  require 
such  testimony  and  security  as  it  may  deem  expedient  before  making  any 
payment  to  such  depositor  or  to  his  order,  or  before  issuing  duplicate  pasa 
boob. 

"No.  8.  The  acceptance  of  this  book,  and  the  entries  therein,  shall  tte  con- 
clusive evidence  that  the  rules  governing  deposits  printed  herein  are  agreed 
to  by  the  trust  company  and  the  depositor." 

Third.  That  the  defendant  issues  and  distributes  a  circular,  of  which  the 
following  is  a  copy: 

"The  Binghamton  Trust  Company  announces  to  the  public  that  it  is  ready 
to  receive  deposits  of  money,  and  to  transact  such  other  busing  as  its  charter 
permits,  at  its  office,  comer  of  State  and  Henry  strsets,  Binghamton,  N.  T. 
While  a  trust  company  may  be  something  unique  among  the  banking  in- 
stitutions of  the  'southern  tier'  of  counties,  its  organization  is  intended  to 
supply  a  need  that  has  long  existed.  East  of  Bingliamton  there  is  none  near- 
er than  New  Tork;  north,  none  nearer  than  Syracuse;  west,  none  nearer 
than  Buffalo;  while  south,  a  large  section  of  Pennsylvania  is  unsuppHed  with 
a  similar  institution.  In  this  extensive  territory  there  is  a  large  amount  of 
capital  lield  by  its  owners  without  earning  any  return,  which,  tlirouga  tlie 
medium  of  a  trust  company,  can  be  made  to  realize  a  definite  Income.  The 
large  capital  employed,  and  the  restrlctlona  to  which  the  trust  companies  are 
subjected  by  the  laws  of  the  state,  i-ender  them  the  safest  kind  of  deposUoriee. 
and,  as  the  name  implies,  are  institutions  that  tlie  people  may  (rust  with  their 
savings.  The  Binghamton  Trust  Company  haa  a  paid-in  capital  stock  uf 
•400,000,  and  its  lists  of  stockholders  is  a  directory  of  the  wealth  of  Bing- 
hamton. Each  stockholder  being  liable  to  the  amount  of  his  stock,  and  every 
stockholder  being  abundantly  responsible,  the  actual  security  afforded  the  de- 
positor in  the  Bingliamton  Trust  Company  is  9ii00.000,  in  addition  to  the  as- 
sets in  which  the  deposits  are  invested.  The  capital  of  the  company  Ls  re- 
quired by  law  to  be  invested  in  bonds  and  mortgages  on  unincumbered  real 
•state  in  the  state  of  New  York,  worth  at  least  double  the  amount  loaned 
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ttiereon,  In  atocbs  of  !New  Torfe  Blnte,  or  In  stocks  nud  boiIdB  of  Incoiporated 
eitiOB  or  cotiiitleB  of  the  state.  6u\y  authorized  to  be  issued;  thos  placing  the 
capital  In  secnritles  of  nodonbted  safety,  of  fixed  valqe.  and  of  a  kind  un- 
affected by  stock  manfpuIatloDB.  By  its  cbHrter  the  BlnghamtoD  Trust  Com- 
pany has  authority,  and  Js  prepared,  to  loan  money  on  real  or  personal  secu- 
rity ;  to  act  as  fiscal  or  transfer  agent,  as  trustee,  guardian,  or  receiver,  aa 
executor  or  administrator,  as  committee  of  the  estate  of  persons  of  unsound 
mind;  to  act  as  agent  in  the  collection  of  income  or  rents;  to  accept  and  ex^ 
cute  truata  of  married  women  in  respect  to  their  separate  property;  to  take, 
aec^t»  and  execute  any  and  alt  trusts  that  may  be  committed  to  it;  to  receive 
deposits  in  trnst;  to  receive  deposits  of  money,  In  active  account,  subject  to 
check  at  sight  without  notice;  to  receive  deposits,  and  issue  therefor  certift- 
catea  transferable  and  payable  on  demand,  wilh  interest  at  the  rate  of  4per  cent, 
per  annum,  if  left  three  months,  and  special  rates  for  other  4eQnite  periods. 
An  interest  department  has  been  organized,  and  deposits  therein  will  be  gov- 
erned by  the  following  rules,  [which  were  the  same  as  set  forth  in  the  second 
statement  of  fact.]  This  trust  company  differs  from  asavings  bank,  inthat  it 
has  a  large  capital,  safely  invested,  that  Is  pledged  as  security  to  its  depositors. 
This  pledge,  with  the  liability  of  the  stockholders,  amounts  t(>  9800,000. 
Ki!;ht  hundred  thousand  dollars,  therefore,  stand  between  a  depositor  in  this 
company  and  any  possible  loss.  Interest  is  paid  at  a  Qx6d  rate,  and  is  not  de- 
pendent upon  earnings.  There  being  no  stated  dividend  period,  deposits  can 
be  withdrawn  at  any  time  after  three  months,  and  full  interest  will  be  paid  to 
date  of  withdrawal.  The  trustees  are  well-known  business  men.  Successful 
in  their  personal  affairs,  they  bring  to  the  management  of  the  trust  company 
experience  and  sound  judgment  that  are  sufficient  guaranties  t^at  any  trust 
committed  to  the  company  will  be  faithfully  and  honestly  executed.  Tlie  trust 
company  is  free  from  the  contingency  of  death,  which  is  so  often  a  disastrous 
feature  in  the  selection  and  appomtment  of  an  Individual  as  trustee.  When 
a  person  selects  It  to  act  as  his  trustee,  he  has  the  assurance  that  it  will  be 
in  fMintin  nance  as  long  as  the  trusts  lasts.  Securities  will  be  cared  for  and 
receipts  given.  A  special  room  wtli  be  asBlgried  to  the  patrons  of  the  com- 
pany desiring  to  look  over  their  securities,  or  for  the  transaction  of  private 
b'jsiness.  A.  suitable  room,  wlien  desired,  will  be  assigned  corporations  for 
holding  meetings.  To  ladies,  in  particular,  the  trust  company  Is  expected  to 
be  a  benefit  and  convenience.  Their  patronage  la  especially  solicited,  and 
they  will  receive  every  attention  and  consideration.  A  room  la  provided  for 
their  exclusive  use,  and  also  a  separate  pay  window.  Any  assistance  or  ad- 
vice they  may  wish  In  regard  to  the  transaction  of  their  business  will  be 
gladly  given  by  the  officers  of  the  company.  Competent  and  courteous  clerks 
in  charge  wilt  give  information  and  render  all  assistance  desired  for  the  prompt 
and  satisfactory  transaction  of  business.  By  courteous  ti'edtment  and  honur- 
able  dealing,  the  company  hope  to  merit  and  receive  your  couHdence  and 
patronage. " 

Fourth.  That  the  defendant  inserts  in  the  papers  published  In  the  city  of 
Bingbamton  and  surrounding  country  the  following  advertisement: 

"The  Bloghamton  Trust  O^mpany,  corner  State  and  Henry  streets,  Bing- 
bamton. Faid-in  capital,  9400,000.  Stockhotdera  personally  liable  for 
4400,000  more.  Eiglit  hundred  thousand  dollars  stand  between  a  depositor 
in  this  company  and  possible  lo«i.  It  will  receive  active  deposit  accounts 
aabject  to  check  at  sight.  This  company  is  a  legal  depository  for  moneys 
paid  into  court,  and  is  authorized  to  act  as  guardian,  trustee,  executor, 
and  adminiatrator;  also  as  registrar,  trustee,  transfer  agent,  and  fiscal  agent 
for  states,  cities,  towns*  railroads,  and  other  corporations;  collects  rents,  cou- 
pons, and  dividends.  I^iea  unaccustomed  to  the  transaction  of  business 
will  find  tbiB  oompany  of  gnat  assistance.  The  company  will  loan  mou^  on 
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leal  or  personal  sednrlty.  and  issue  drafts  and  bills  of  exchange.  Approved 
mortgages  purchased.  An  interest  department  has  been  organized,  and  de- 
posits therein  will  draw  interest,  until  ftirtlier  notice,  at  the  rate  of  four  per 
cent,  per  annum,  if  left  three  months  or  longer,  subject  to  usual  roles.  In- 
terest begins  at  date  of  deposit,  and  draws  interest  till  withdrawn.  Send  for 
pamphlet  giving  full  particulars." 

Fifth,  The  defendant  receives  deposits  and  loans  from  its  customers  upon 
the  terms  and  under  the  regulations  set  forth  in  the  pass  toda  delivered  to 
depositors  and  in  the  advertisements  set  forth  herein. 

Sixth.  The  plaintiff  claims  and  alleges  that  the  defendant.  In  carrying  on 
the  class  of  business  of  receiving  deposits  of  money,  paying  interest  thereon, 
issuing  the  pass  book  as  referred  to,  and  under  the  rules,  regulations,  and  ad- 
vertisement herein  set  forth,  is  exercising  privileges  not  conferred  upon  said 
corporation  by  law,  and  violates  the  provisions  of  law  under  which  it  was  in- 
corporated, and  other  laws  binding  upon  it,  and  particularly  violates  section 
288  of  chapter  409  of  the  Laws  of  1882.  known  as  the  "Banking  Law,"  and 
the  superintendent  of  the  banking  department  of  the  state  of  Xew  York  has 
reported  such  violation  to  tlie  attorney  general. 

Seventh.  The  defendant  claims  that,  in  carrying  on  the  business  in  the 
manner  stated,  it  is  exercising  powers  conferred  upon  it  by  law.  and  not  In 
violation  of  chapter  409.  Laws  1882.  §  283. 

Eighth,  Tlie  plaintiff  demands  that  judgment  shall  be  entered,  upon  this 
submission,  in  favor  of  plaintiff,  restraining  the  defendant,  the  Binghamtun 
Trust  Company,  from  carrying  on  business  in  the  manner  referred  to.  so  far 
as  said  business  is  in  violation  of  the  provisions  of  the  banking  law  of  this 
state;  that  it  may  be  decreed  that  the  defendant  is  exercising  franchises  not 
conferred  upon  it  by  law;  that  the  plaintiff  may  recover  a  money  judgment 
against  the  defendant  for  a  penalty  of  $100  for  carrying  on  said  bu'^iness  as 
alleged  in. violation  of  law,  and  partlcuUirly  section  283  of  chapter  409.  Laws 
1882,  known  as  the  '*Banklng  Law,"  and  that  Uie  plaintiff  may  have  such 
other  and  further  relief  as  to  the  court  it  may  seem  just  and  proper  to  grant. 

Ninth.  The  defendant  demands  tliat  Judgment  shall  be  entered  npon  this 
submission,  declaring  tbat  it  has  not  violated  any  provision  of  law  of  this 
state,  and  especially  secUon  283  of  chapter  409  of  the  Laws  at  1882.  and  tbat 
It  is  antbortzed  to  carry  on  business  In  the  manner  herein  referred  to,  and 
under  the  rules,  regalatlons.  and  advertisements  set  out  In  this  submiuion; 
but.  If  not,  then  that  the  relief  prayed  for  by  the  plaintiff  may  be  granted. 

The  district  attorney  at  Broome  county  joined  in  this  submission,  and  de- 
manded the  enforcement  of  the  penalty  tlierein  asked  for. 

Argued  before  Hardin,  L'.  J.,  and  Mabxin  and  MK&wnr,  JJ. 

a,  W»  Sotmdale,  Atty.  Gen.,  for  phtintifl.    W,  J,  Wetth,  tor  defendant. 

Martin,  J.  The  submission  in  thiscasediscloses  that  the  jndgmenlsought 
by  the  plaintiff  is  to  restrain  the  defendant  from  carrying  on  business  in  the 
manner  described  in  the  submission,  so  far  as  It  is  in  violation  of  tbe  provisions 
of  the  banking  law  of  this  state;  to  adjudge  that  tbe  defendant  is  exercising 
franchises  not  conferred  upon  it  by  law;  and  for  a  penalty  of  $100  for  car- 
rying on  business  in  violation  of  the  provisions  of  section  283,  o.  409,  Laws 
1882.  Tbe  only  actual  relief  which  the  plaintiff  asks  Is  (1)  to  restrain  the  de- 
fendant from  continuing  business  in  tbe  manner  menuoned;  and  (2)  to  re- 
cover tbe  penalty  provided  for  by  section  283.  Tbe  former  cannot  be  awarded. 
TXo  relief  by  injunction  oui  be  granted  in  a  proeeedlng  like  tbi8.>  Thartfore. 

1  Code  Civil  Proc  f  1281,  provides  that  an  injonctloa  BhaU  not  be  grSDted  in  a  oon- 
troversy  aubmitted  on  an  agreed  staiemeitt  oi  faota.  withoat  process,  ludar  aecttoa 

isn. 
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ao  far  as  this  proceeding  Is  for  an  Injunction,  It  shoald  be  dlsmtssed.  Strnm- 
ship  Co.  T.  VoorhU,  104  X.  T.  525.  11  N.  E.  B«p.  49;  Pattertonw.  AMoefa- 
tion»  (Super.  N.  Y  )  11  N.  T.  Supp.  636. 

Tbis  leaves  for  conaideratlon  the  qaeation  whether  the  plaintiff  Is  entitled 
to  recover  a  penalty  under  the  statute,  which  provides:  "It  shall  not  be  law 
fnl  for  any  bank,  banking  association,  or  individual  banker,  firm,  association, 
corporation,  person  or  persons,  to  advertise  or  put  forth  a  sign  as  a  savings 
bank,  or  in  any  way  to  solicit  or  receive  deposits  as  a  savings  hank;  and  any 
bank,  banking  association,  or  individual  banker,  firm,  association,  corpora- 
Uon,  person  or  persons,  which  shall  oifend  agninst  these  provisions,  sliall 
forfeit  and  pay,  for  every  such  offense,  the  sum  of  one  hundred  dollars  for 
every  day  such  offense  shall  be  continued,  to  be  sued  for  and  recovered  in  the 
name  tjf  the  people  of  this  state,  by  the  district  attorneys  of  tbe  several  coun* 
ties,  in  any  court  having  cognizance  thereof,  for  the  use  of  the  poor,  charge- 
able to  said  connty  in  which  snch  offense  shiill  be  committed."  Laws  1882, 
c.  409,  §  283.  Whether  or  not  such  recovery  can  be  Iiad  depends  upon  the  con- 
struction  to  "be  given  to  tliis  statute.  If  the  purpose  of  the  statute  was  to 
prohibit  any  person,  firm,  corporation,  or  associatiun  from  either  soliciting 
or  receiving  depoeits  in  the  manner  In  which  they  are  usually  solicited  and 
received  by  savings  banks,  it  wonid  seem  that  the  plaintiff  would  be  entitled 
to  a  judgment  for  the  penalty  demanded;  for,  when  we  consider  the  facts 
stipulated  as  to  the  nature  of  the  business  transacted  by  the  defendant,  the 
manner  in  which  it  was  performed,  tlie  circulars  the  defendant  distributed, 
and  the  advertisements  it  published,  it  is  quite  manifest  thtit  the  defendant 
solicited  and  received  deposits  in  substantially  the  same  manner  as  they  are 
solicited  and  received  by  savings  banks. 

Thus,  the  question  is  presented  whether  the  legislature  intended  to  confer 
upon  savings  banks  a  monopoly  of  the  class  of  business  usually  transacted  by 
them,  or  whether  the  intent  and  purpose  of  the  statute  was  to  protect  the 
public  against  deception  or  imposition  by  prohibiting  the  receiving  and  solic- 
iting deposits  by  anyperson,  Qrm, corporation,  or  association  under  the  claim 
or  prrt^e  of  being  a  savings  bank.  We  think  the  latter  was  the  purpose 
of  the  statute.  This  becomes  quite  obvious  when  we  read  all  the  provisions 
of  that  section.  The  manifest  purpose  of  the  section  was  to  render  it  unlaw- 
ful to  advertise,  put  forth  a  sign,  solicit  or  receive  deposits,  claiming  or  pre- 
tending to  be  a  savings  bank.  If  such  is  the  pruper  construction  of  tbe  stat- 
ute under  consideration,  and  we  think  it  is,  it  fulluws  that  the  plaintiff  is  not 
entitled  to  recover  the  penalty  sought  to  be  recovered  in  this  action,  as  the 
statement  of  facts  is  insufficient  to  justify  us  in  holding  that  tbe  defendant 
in  any  manner  held  itself  out  as  a  savings  bank,  or  solicited  or  received  de- 
posits claiming  or  pretending  to  be  such.  These  considerations  lead  us  to  the 
conclusion  that  this  action,  so  far  as  it  Is  for  an  injunction  to  restrain  the 
defendant  from  carrying  on  its  business  in  tbe  manner  mentioned,  should  be 
dismissed,  and.  so  far  as  it  seeks  to  recover  a  penalty,  judgment  BtK>ald  be  en- 
tered in  favor  of  the  defendant  upon  the  merits,  with  costs.  Judgment  is 
directed  accordingly;  tlie  form  of  judgment,  i£  not  agreed  apon»  to  be  settled 
before  Mabtim,  J.   All  concur. 


Indeklied  «f  al.  e.  Whalet. 
(Supreme  Court,  General  Term,  Fourth  Department  September,  tSIA) 

1,  Tuspus— TrrLB  to  Hiiimnf. 

Where  land  la  aoM  under  a  ecmtrset  resarvioft  to  the  eellar  the  rlffht  to  ont  and 
iMMrre  eert^n  ttmber  thereon,  but  only  within  a  eartatn  time,  and  allowiag  the 
bwers  Immadlato  pouewlon,  the  Utie  of  the  buyers  is  sulQcient,  even  without  the 
Ic^d  title,  which  may  be  oatataDdtng  as  security  for  tbe  unpaid  paroh&se  money,  to 
maintain  trespass  for  removing  after  the  time  limited  timt>er  oat  sad  piled  preTl> 
OQsly  thaveto*  e^edaliy  U-  the  entire  money  has  been  in  faot  tenderad. 
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I.  Wwmmfi  FTw  <m  Lum— BBnmTATKnra-^inuiaunt. 

The  fact  that  the  buyers  may  have  iDsiated,  whether  wron^y  or  not,  Uiat  tlM 
ooQtract  would  expire  at  a  certain  time,  and  so  forbade  the  removal  of  any  timber 
after  that  time,  could  Dot'prevent  their  recovery  tor  timber  removed  after  tho 
MOOuA  time  meimoiiad  in  the  oontraot 

Appeal  from  circuft  court,  Delaware  county. 

Action  hy  Herman  F.  Inderlied,  Willinm  K.  Inderlted,  and  Edward  C. 
Interlied  against  Hicholm  Whalej.  From  a  judgment  for  dotondaat,  en- 
tered on  a  trial  by  the  eoart,  a  Jury  having  bMn  waived,  pldntlffs  appeal. 

Keveraed. 

For  former  report,  see  7  N.  Y.  Supp.  74. 

In  March;  1881.  Dwigbt  F.  Mores  was  the  owner  of  about  900  acres  of 
land  situated  in  the  town  of  Tompkins,  Delaware  county,  N.  T.  On  the 
29th  of  that  month  In  entered  into  h  contrHot  in  writing  and  under  seal  with 
one  Chace,  whereby  he  agreed  to  peel  all  the  hemlock  bark  on  said  premises, 
and  to  deliver  the  same  on  the  cars  at  Rode  Riftatation,  for  which  Morsa  was 
to  pay  three  dollars  per  ton.  Chace  also  agreed  to  cut  and  manufacture  ad 
the  hemlock,  basswood.  and  chestnut  timber  on  the  premises  into  lumber, 
and  deliver  the  same  on  the  cars  at  the  same  station,  for  which  be  was  to  re- 
ceive six  dollars  per  thousand;  and  was  to  cut  and  manufiieture  Into  lumber, 
and  load  on  the  cars  at  the  stalion,  all  the  birch,  ash,  and  cherry  timber 
thereon,  for  seven  dollars  a  thutisand.  On  November  18. 18til,  while  the  con- 
tract between  Murss  and  Ghace  was  still  in  force,  the  plaintiffs,  one  Shufelt, 
and  Morss  entered  into  a  written  contract  under  seal,  wherein  it  was  recited 
that  Morss  was  the  owner  of  the  premises  mentioned;  that  he  had  entered 
into  a  contract  with  Chace  for  cutting  the  timber  and  peeling  the  bark 
tiiereon ;  that  Chace  had  erected  buildings  on  the  land,  and  was  in  occupation 
of  part  of  it  in  performance  of  his  contract;  and  that  Morsa  desired  to  sell, 
and  the  plaintiffs  to  purchase,  the  said  lands,  subject  to  Che  performance  by 
said  Gliace  of  the  contract  first  mentioned,  and  to  the  rijfhts  of  Chace  in  and 
to  his  erections  thereon.  Tliecontract  then  contained  an  agreement  by  Morsa 
to  sell,  and  by  the  plaintiffs  and  Shufelt  to  purcliase,  the  premises  described, 
being  the  900  acres  above  referred  to,  "excepting  and  reserving  unto  the  first 
party  [Morss]  all  Ibe  hemlock,  ash,  basswood,  cherry,  and  ch^tnat  timber 
now  standing  or  being  on  the  said  land;  and  reserving  also  nnto  first  ptirl> 
the  right,  either  for  himself  or  hta  agents,  to  go  upon  the  said  land,  and  cut 
and  peel  the  sidd  timber,  and  remove  the  said  Umber  and  bark  tlverefrom,  iis> 
ing  such  teams,  men,  or  machinery  as  may  be  necessary  therefor;  and  reserv- 
ing also  unto  said  Chace  tlie  use  of  the  buildings  and  erections  now  on  said 
land,  and  of  the  mill  yard,  and  suitable  spaoe  for  piling  logs  and  Umber  dur- 
ing the  carrying  out  of  this  contract  with  said  first  party;  and  the  right  also 
unto  said  Cliaoe,  at  the  completion  of  bis  said  contract,  to  remove  from  said 
land  all  of  the  erectiOBS  that  may  be  on  sai'd  land,  for  the  pni-pose  of  carrying 
out  his  contract  wltb  first  party,  including  dwelling  house,  sheds,  bams,  saw- 
mill, and  mill  fixtnres."  It  then  provided  that  the  contract  with  Chace  should 
be  modified  by  excepting  therefrom  so  much  "as  provides  for  the  cutting  and 
manufacture  of  the  tiard  wood  on  said  land,  which  hard  wood,  except  as 
above  provided,  it  is  intended  to  convey  unto  second  parties,  [plaintiffs  and 
Shufelt.]"  It  also  provided  that  the  plainUfls  and  Shufelt  aliould  pay  there- 
for •4.000.  9800  of  which  was  to  be  p'ald  on  tlie  delivery  of  the  contract,  and 
the  renuunder  in  six  equal  annual  payments  from  date,  with  Interest'annnally 
on  all  sums  unpiUd,  payaUe  at  the  time  at  each  annual  payment.  At  the 
time  ot  the  last  p^ment  Morss  was  to  execute  to  plaintiffs  and  Shufelt  a 
de«d.  wiUi  covenants  against  all  acts  on  his  part.  The  contract  provided  in 
express  terms  that  the  plaintiffs  and  Shufelt  were  to  have  the  Immediate  poa- 
session  of  the  premises;  the  contract,  however,  not  to  take  effect  or  be  oper- 
ative unlees  Chace  consented  to  modify  liis  contrsct  to  conform  to  that  con- 
tract, nod  to  contlnoe  his  contract  as  modified.  Then  followed  this  provision: 
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"It  is  fortlier  agreed  that  said  first  party  or  «ald  Cbace  tAaTl  have  the  pertod 
«C  four  years  In  wliich  to  cot  and  Teinov«  Mie  tf  ntber  hereki  reseri'ed.  at  the 
end  of  which  time  said  reserTntion  of  timber-  shall  ««iBe  to  toe  opentt1\'e.  It 
Ib  also  agreed  that  said  Chace  shall  have  the  right  to  continue  alt  erections  on 
said  tend  made  by  him,  and  to  enjoy  the  use  of  the  mill  yard,  piling  ground, 
jmd  garden  and  yard  adjoining  said  dwelling  house,  so  long  as  he  shall  use  the 
mill  for  sawmill  pnrposes.  and  shall  then  have  the  light  to  remove  said  erec- 
tions from  said  land,  it  being  expressly  understood  that  said  erections  are 
not  and  shall  not  become  fixtures  on  said  land."*  Snbseqnently  Chuce  agreed 
to  modify  his  contract  with  Murss  so  as  to  mnke  it  correspond  with  the  con- 
tract tietween  him  (Moras)  and  the  plaintiffs  and  Shufelt.  and  agreed  to  carry 
«ut  and  continue  the  performance  of  the  contract  as  modlQed. 

On  January  18,  1882,  Ctiace  having  prerlously  consented  In  writing  to 
modify  his  contract  with  Moras  to  conform  with  the  contract  between  Mores 
«nd  plaintiffs  and  Shufelt,  the  plaintiffs  paid  Morsa  $800,  whereupon  tho  fol- 
lowing paper  was  made  and  signed  by  Moras: 

"Syracuse,  Jan.  13,  1882. 
"KecM  on  contract  between  D.  F.  Moras  and  H.  F.  Inderlied  &  Co.  the  sum 
<»f  eight  hundred  dollars,  being  firat  payment  on  said  contract,  the  snld  Inder- 
lieds  and  Shufett,  however,  to  pay  whatever  tax  has  been  levied  on  the  land 
mentioned  In  the  contract  since  November  18,  1882,  and  tlie  contract  is  tbls 
day  delivered  to  and  accepted  by  the  parties  thereto  with  the  above  under- 
standing." 

To  this  was  added  the  following:  "The  above  receipt  witnessed  and 
agreed  to  at  above  date,  "—which  whs  signed  by  the  plaintiffs  and  Shufelt. 

On  the  trial  the  court,  in  snbstance,  found  that  on  January  13. 1832,  when 
the  agreement  t>etween  the  plaintiffs  and  Shufelt  and  Morss  was  Anally  exe- 
cuted and  delivered,  Chace  whs,  and  had  for  some  time  been,  in  possession  of 
the  mill,  mill  ynrd.  and  piling  ground  reserved  in  tlmt  contract;  tliat  in  Oc- 
tober, 1884,  Chace  surrendei-ed  his  contract  with  Moiss  to  the  defendant,  who 
was  acting  for  Morss,  and  surrendered  to  him  the  possession  of  the  mill,  mill 
yard,  and  piling  ground,  consented  that  he  might  use  und  occupy  the  same  as 
he  (Chace)  had  previously,  and  defendant  used  and  occupied  them  to  and  after 
April  12,  1886;  that  on  January  12,  1886,  then;  was  a  quantity  of  hemlocic 
lumber,  telegraph  poles,  railruad  ties,  and  fence  posts  on  the  mill  yard  that 
tlie  defendant  had  caused  to  be  cut  on  the  premises,  and  raanofiictured  and 
atored  there;  thut  at  the  same  time  there  were  14,000  feet  of  basswood 
lumber,  and  1,5(X)  feet  of  hemlock  logs,  on  salJ  premises  outside  of  the  mill 
yard  and  piling  ground;  that  at  about  4  o'clock  p.  h.  on  January  12, 1886,  the 
plaintiffs  forbade  the  defendant  and  persona  in  his  employ  from  removing 
such  logs  or  timber  as  were  outside  of  the  mill  yard,  or  to  interfere  with  them 
in  any  manner  whatever;  tliat  the  plaintiffs'  forbidding  the  removal  of  tlie 
«ame  deterred  persons  tlien  employed  by  the  defendant  trom  continuing  their 
work  upon  the  premises,  by  reason  of  which  the  defendant  was  unable  to  re- 
move  such  timber  and  logs  to  the  mill  yard  or  piling  ground,  as  he  had  in- 
tended and  might  have  dune,  before  the  end  of  January  13, 1886,  if  he  htid  nut 
been  forbidden;  that  the  premises  were  fully  paid  for  before  April  10,  1888, 
^the  last  payment  wad  made  January  24,  1888;}  and  on  that  day  (April  10th) 
»  deed  of  the  premises  was  duly  executed  and  delivered  to  the  plaintiffs;  and 
that  the  defendant  between  January  12,  1886,  and  March  24,  1887,  removed 
the  most  of  the  limber  and  lumlwr  mentioned  as  on  the  mill  yard  and  piling 
.ground,  and  the  14,000  feet  of  basswood  and  1,500 feet  of  hemlock  on  the  prem- 
ises outside. 

As  eonclosions  of  law,  the  court,  in  substance,  held:  (1)  That  the  defend- 
ant had  a  right  to  occupy  the  mill  yard  and  piling  ground  for  storage,  and 
was  not  liable  for  removing  timber  or  lumber  tlierefrom;  (2)  that  by  reason 
«f  the  i^lntifls*  having  forbidden  the  defendant  bom  moving  the  timber  and 
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logs  oatalde  of  the  mill  yard  and  piling  ground,  and  thus  prevented  him  frona 
completing  hla  work  within  the  time  speciQed  in  the  contract,  they  were  es- 
topped from  recovering  in  this  action  for  the  removal  of  such  logs  after  the 
time  mentioned  in  the  agreement;  (3)  that  the  plaintiffs  had  no  title  to  the 
timber  and  lumber  in  qaestion;  (4)  that  the  contract  was  executory,  and  the 
title  to  the  premises  and  timber  thereon  and  severed  therefrom  was  In  Morss, 
and  after  his  decease  in  his  executors,  and  such  title  did  not  become  vested  la 
the  plaintiffs;  (5)  that,  the  action  being  for  the  conversion  of  the  property  in 
question,  the  plaintiffs  could  only  recover  by  showing  title  In  themselves, 
which  they  failed  to  do;  (6)  that  the  action  could  not  be  miUntained,  and  the 
complaint  should  be  dismissed;  and  judgment  was  directed  accordingly. 

Argued  before  Hakoin,  F.  J.,  und  Martin  and  Mb&win,  3 J. 

Manini  &  Bai\fwd,  tot  appellants.    W,  H.  Johtuon,  for  respondent. 

Habtzn*  J.  This  action  was  for  trespass  in  removing  and  converting 
personal  property,  consisting  of  lumber,  telegraph  poles,  railroad  tiea,  and 
fence  posts.  No  other  cause  of  action  was  aet  forth  iti  the  complaint.  The 
main  controversy  between  the  parties  was  whether  the  plaintiffs  had  sufii- 
cietit  interest  in  the  property  lo  question  to  enable  them  to  maintain  the  action. 
By  virtue  of  their  contract  with  Morss.  the  plaintiffs  became  the  equitable 
owners  of  the  land  described  therein,  together  with  all  the  timber  and  trees 
growing  thereon,  except  so  far  as  the  same  was  therein  reserved  and  ex- 
cepted. Moore  V.  Burrows,  34  Barb.  173;  Adams  v.  Qreeji,  Id.  176;  Sath- 
atoay  v,  Payne,  34  N.  Y.  103.  The  exception  contained  in  the  contract  re- 
served to  Morss,  his  agents,  ot  Chace,  only  such  timber  as  was  cut  and 
removed  within  four  years.  If  any  was  not  removed  within  thut  time,  al- 
though cut.  it  did  not  fall  within  the  exception,  and  the  equitable  title,  with 
the  absolute  right  of  possession,  passed  to  the  plaintiffs.  Molntyre  v.  Bar- 
nard, 1  Sandf.  Ch.  52;  BoUaubin  v.  Reed^  •41  N.  Y.  323;  Kellam  v.  McKinv- 
try*  69  N.  Y.  264}  Lactutrine  Fertiliger  Co.  v.  Lake  Quano  <£  F,  Co,,  82  K. 
Y.  476. 

If  it  be  admitted  that  Morss  had  title  to  the  lumber  and  timber  which  had 
been  cut  and  removed  to  the  mill  yard  and  piling  ground.  It  by  no  means 
follows  that  he  had  the  right  to  remove  the  portion  left  upon  oUier  parts  of 
the  premises  of  whieh  the  plaintiffs  had  actual  possession,  and  to  all  of  wblcb 
they  had  an  equitable  title.  When  Moras,  or  those  claiming  or  acting  under 
blm,  failed  to  remove  the  timber  out  within  the  time  provided,  as  we  have 
seen,  it  passed  under  Uie  contract  to  the  plaintifis,  who  thereupon  acquired 
an  equitable  title  to  lti  with  a  legal  right  to  its  possession,  whi^  was  ex- 
pressly given  by  Uie  contract.  Before  the  trial  of  this  action  the  plaintiffs* 
equitaUe  title  had  ripened  Into  a  legal  title.  When  the  a<  tion  waa  com- 
menced, the  plalntiffb,  by  virtue  of  their  equitable  Interest  and  legal  right 
the  possession  of  It.  bad,  we  think,  such  a  special  property  In,  and  right  ot 
possession  of,  the  lumber  not  removed,  as  would  enable  them  to  maintain  an 
action  for  its  oonverslon  against  any  person  wrongfully  taking  the  same, 
and  even  against  a  person  holding  the  naked  legal  title  intrust  as  security  for 
the  payment  of  the  unpaid  purchase  price  of  the  premises,  especially  where,  as 
in  this  case,  the  whole  purcliase  pri<»  had  been  tmdered.  4  Amer.  &  Eng. 
£no.  Law,  117;  Moak's  Underh.  Torts,  589;  Bdwardt  v.  Frank,  4D  Mich. 
616:  Boyt  V.  Van  Algtyntt  15  Barb.  568;  Stowdl  V.  OtU,  71  N.  Y.  118;  WhaeUr 
V.  Latoaon,  lOS  T.  40.  45, 8  E.  Bep.  360.  We  therefore  conclude  that 
the  court  erred  In  holding  that  the  plaintiffs  bad  not  sufScient  title  to  main- 
tain this  action. 

But  it  is  contended  tbiU  the  plalnliCh  were  estopped  from  inal^ng  upon 
tbeir  right  to  the  timber  not  removed  within  the  Ume  mentioned  In  the  con- 
tract, because  the  plaintiffs  forbade  the  defendant  from  removing  it  on  Janu- 
ary 12, 1886,  when  Uie  defendant  had  all  of  the  18tb  day  of  that  moulb  in 
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which  to  remove  It  While  the  defendant's  claim  as  to  the  time  within  which 
be  might  remove  It  may  be  correct,  (Cornell  v.  Moultont  3  DeDio,  12,)  stillr 
if  so.  it  Is  difficult  to  discover  any  ground  upon  which  the  defendant's  claim 
of  estoppel  can  be  upheld.  Aa  to  what  occurred  between  the  parties,  the  de> 
fendani  testified:  "On  the  12th  day  of  January,  1886,  I  remember  being  for^ 
bidden  by  the  plaintiff  to  go  on  and  to  do  anything  further.  I  was  on  the 
track  there  we  ran  lumber  out  of  the  mill.  The  mill  was  running  at  the 
time.  Plaintiff  wanted  to  know  if  I  knew  our  time  was  out.  I  told  him  I 
did  not.  I  supposed  we  had  the  13th  on  which  the  contract  was  signed  and 
delivered.  He  said:  *No;  your  time  expires  to-day.'  *'WelI,'  Isaid,  *you 
will  give  us  the  benefit  of  this  evening.'  'No,'  he  said;  *your  time  expiree 
with  the  setting  sun  to-day.  *  I  took  out  my  watch,  and  looked  at  the  time. 
It  was  four  o'clock,  and  as  soon  aa  he  left  I  made  a  memorandum  of  the  day 
and  hour.  I  done  some  work  that  evening;  cleaned  tlie  snow  out  of  the 
chute.  1  did  nothing  on  the  13th,  as  I  could  not  get  help.  *  •  *  Had  I 
not  been  forbidden,  I  think  I  could  have  got  all  this  lumber  into  the  mlU 
yard  by  the  evening  of  the  IStfa  of  January.  Think  I  liad  or  could  have  got 
force  enough  to  put  tliem  all  on."  As  to  what  occurred  upon  this  occasion 
there  is  substantially  no  dispute.  From  the  evidence  it  is  manifest  that  the 
plaintiffs  were  of  the  opinion  that  the  time  in  which  the  defendant  could  re- 
move the  timber,  excepted  or  reserved  in  the  contract,  expired  at  sundown 
on  January  12,  1886,  and  tliat  th^y,  in  substance,  so  informed  the  defendant, 
and  lefosed  to  extend  the  time  to  remove  It.  In  this  we  can  find  nothing 
BuflBdent  to  establish  an  esttippel  against  the  plaintiffs.  We  are  aware  of  no 
principle  or  authority  which  would  sustain  os  in  holding  that  the  plaintlfEs' 
assertion  of  their  supposed  rights  at  that  time,  and  in  the  manner  stated, 
estopped  tliem  from  afterwards  claiming  the  timber  whidi  had  been  cut,  and 
not  removed.  We  do  not  think  the  judgment  can  be  sustained  upon  that 
ground.  We  are  of  the  opinion  that  the  learned  trial  judge  fell  into  an  error 
In  holding  that  the  plaintiffs  had  not  sufficient  property  In  the  lumber  cut, 
hot  not  removed*  to  enable  them  to  maintain  this  action,  and  in  liolding  that 
they  were  estoppied  from  dalming  mch  timber.  For  these  errors  we  think 
the  judgment  should  be  reversed.  Judgment  reversed*  and  a  new  trial 
granted,  wttb  eosti  to  abide  the  event.  JJl  ooneur. 


Fboplb  9.  Hill. 
ISwpmm  Court,  General  Term,  Fourth  Department.  September,  IML) 

1.  HomciDB-^csnnoATioN— IxsTBtrcTtoHs. 

An  iDstmotlon  requlrloer  a  Jostiflcatlon  of  bomioide  to  be  establiifaed  b^ond  a 
reuonable  donbt  ia  erroaeoas,  nor  is  the  error  cured  by  a  oorreot  InBtructloD  else- 
where in  the  charge. 
SL  Cumixal  Law— EvmsKCB  at  Fobmbb  Tbux— Death  of  Wititbbs. 

EvidoDoa  of  a  witness  Id  a  former  trial  of  a  criminal  csae  Is  admlssltde  In  a  seo- 
ond  trial,  on  proof  of  the  death  of  anoh  witness. 

AppMi  from  court  of  sessions,  Delaware  county. 

Indictaieat agiUnst Samuel F.  HiUformurderlntfaeseconddegree.  Judg- 
ment oaf  convletton*  from  which,  and  an  order  denying  a  motion  fcv  a  new 
trial,  defendant  appeals.  Reversed. 

It  appears,  by  the  statement  of  facts  contained  in  the  appellant's  brief ,  that 
he  was  indicted  by  the  grand  jury  of  Delaware  county  fbr  murder  in  the  seo- 
ond  d^ree*  for  having  killed  one  Robert  Feasley  on  ttie  10th  day  of  Septem- 
ber, lw6,  at  the  town  of  Sidney,  in  that  county.  To  this  Indictment  tha 
defendant  goaded  not  guilty.  His  defense  was  Justifiable  homicide.  Ha 
was  subaequenUy  tried  at  the  Delaware  sessions  in  March,  1887.  The  jury 
rendered  a  verdi(^  of  guilty  ai  manslaughter  in  the  second  degree.  The  court 
thereupon  sentenced  the  defendant  to  10  years*  Imprisonment  in  the  stata 
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prison  at  Anbarn.  Prom  the  Judgment  of  eonrlctlon  tlie  defendant  appealed 
to  the  general  term  of  the  supreme  court.  The  eeneral  term  reversed  thn 
Judgment,  and  granted  a  new  trial.  8  N.  Y.  Stipp.  664.  The  judgment  of 
reversal  wns  entered  In  Delaware  county  clerk's  oDice,  Jiinnary  tJ.  1^9,  The 
people  appealed  from  that  Judgment  to  the  court  of  appeals,  which  affirmed 
the  judgmeilt  of  the  gnneral  term.  23  N.  £.  Bep.  1143.  Sabseqnently  the 
action  was  sent  to  the  oyer  and  terminer.  The  case  was  again  tried,  in  the 
oyer  and  tenuiner,  in  September,  1890.  The  trial  n^ulted  in  a  verdict  against 
the  defendant  of  raanslanghter  in  the  second  degrM,  and  he  was  sentenced 
to  imprisonment  In  the  state  prison  at  Auburn  for  tlie  term  of  five  years  and 
two  months.  On  the  last  trial  the  defendant  added  to  his  plea  of  not  gutlty 
the  further  plea  of  the  furmer  acquittal.  The  record  discloses  that  the  de- 
fendant moved  for  a  new  trial  upon  alt  the  grounds  mentionetl  in  section  465 
of  the  Code  of  Criminal  Procedure,  and  espedally  (1)  upon  the  ground  that 
the  court  had  misdirected  the  jury  in  matters  of  law  to  which  the  defendant 
had  excepted;  (2)  on  the  ground  that  the  verdict  was  contrary  to  the  evidence; 
(3)  on  the  ground  that  the  verdict  was  clearly  against  the  weight  of  evidence. 
This  motion  was  denied.  From  the  judgment  and  the  order  denying  Uie  mo- 
tion for  a  new  trial  the  appellant  appealed  to  this  court. 

Argued  before  Hardin,  P.  J.,  and  Maktin  and  Meuwin,  JJ. 

James  R.  Baumes,  for  appellant.   John  P.  Qrant,  for  respondent. 

Martin.  J.  The  material  issue  in  this  case  was  whether  the  defendairt 
killed  Robert  Feasley  under  such  eircamstances  as  to  constitute  a  crime,  or 
whether  such  killing  was  justifiable.  That  being  the  principal  Issae  in  the 
case,  the  court  charged:  "If  you  shall  believe  that  the  defendant  was  justified 
in  this  attack,  and  I  mean  by  that  if  you  shall  be  convinced  by  the  evidence 
beyond  reasonable  doubt  that  he  was  justified  in  It,  then  your  verdict  shall 
be,  <Not  guilty.*  **  Thus  the  court,  in  effect,  instru^ed  the  jury,  not  only  that 
the  defendant  must  juatlty  his  attack,  thereby  casting  the  burden  of  proof 
npon  him,  but  that  he  must  bear  such  burden  to  the  extent  of  establishing 
such  Juatlflcation  beyond  a  reasonable  doubt.  Manifestly,  this  was  error. 
BtoJiei  V.  People,  63  JT.  T.  177;  People  v.  Doumg,  12S  N.  Y.  558.  25  N.  K. 
Bfp.  988:  PeopU-^.  HW,  (Sup.)  B  X.  Y.  Supp.  664;  People  v.  Jiiorvian,  Id. 
774,  affli-med,  117  N.  Y.  71,  22  N..  £.  Hep.  455.  The  charge  being  erroneous, 
we  cannot  say  that  the  defendant  was  not  possibly  Injured  or  prejudiced  by 
tiie  error,  although  the  court  correctly  loBtraeted  thH  jury  upon  this  question 
In  other  parts  of  the  cha^  Gnate  v.  White,  37  N.  Y.  405.  For  this  error 
we  tlilnk  the  judgment  and  order  should  be  reversed. 

Moreover,  we  are  disposed  to  think  that  thetrial  court  should  have  received 
the  evidence  of  the  witness  Amasa  B.  Waten.  taken  on  the  former  trial. 
That  such  evidence  was  admissible.  If  the  proof  of  the  death  of  the  wttnesa 
was  sufficient,  there  can  be  no  doubt.  While  it  may  be  tliat  the  ptocrf  was 
insufficient  to  establish  the  fact  of  death  in  an  action  where  it  was  a  direct 
Issue,  yet,  as  the  question  arose  In  this  case  incidentally  or  ooUaterally,  wo 
think  the  evidence  was  sufficient  to  have  justified  the  court  in  ndmitling  the 
former  testimony  of  tbe  witness.  Judgment  and  order  reversed,  and  the 
clerk  directed  to  enter  Judgment  and  remit  a  copy  thereof,  with  the  return 
and  decision  of  this  court,  to  the  olerk  of  Delaware  oonnty,  pursuant  to  sec- 
tions 547,  548.  Code  Grim.  Fnc 

lisRWiN,  J.,  concurs. 

Habdix,  p.  J.,  (aoneurrinff,)  Upon  the  trial  the  defendant ofEsted  to  road 
the  evidence  of  Amasa  B.  Waters,  given  upon  a  former  trbil.  Thetestlmoiy 
was  Important  aod  material,  tending  to  support  the  defense.  It  was  objeoted 
to,  and  exclndad.  At  tbe  time  the  evidence  was  given  by  the  witness  ho 
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resided  In  Georgia,  and  was  past  77  7«ar8.of  age.  To  the  exclnsion  of  the 
evidence  an  exception  was  taken.  Prior  to  the  evidence  being  offered  on  this 
trial,  evidence  was  gfveo  tending  to  show  that  the  witness  had  retnrned  to 
the  state  of  Georgia.  We  think  sufficient  evidence  was  offered  tendii^  to  es- 
tablisb  the  death  of  the  witness,  and  that  his  death  was  established  prima 
faeUt  and  that  it  was  erroneous  to  exclude  it.  While  the  ruling  Is  In  some 
sense  a  matter  of  discretion,  we  think  that  it  is  reviewable.  Jackson  v. 
Wdldron,  13  Wend.  199.  Section  392  of  the  Code  of  GriminBl  Frooedure  pro- 
vides lliat  the  rules  of  evidence  in  civil  cases  are  applicable  also  to  criminal 
eases.  PtopU  v.  MuTphy,  101  K.  Y.  126,  4  N.  £.  Bep.  326.  recognizes  the 
rule  laid  down  In  the  section  just  mentioned.  It  seems  to  be  well  settled 
t  hat,  where  the  qaestion  of  the  death  of  the  party  or  witness  is  involved  col- 
laterally and  iDcidentally,  "resort  may  be  h»d  to  what  is  commonly  said  and 
understood  to  be  true  among  the  immediate  relatives  and  family  connections 
of  the  party  to  whom  the  inqaiiy  relates."  Clark  v.  OtJoerUf  Itt  K.  Y.  442; 
2  GreealEv.  p.  263,  §  78;  Id.  p.  266,  and  note.  In  Bradley  v.Miriek*  25  Hun. 
272,  the  testimony  of  a  witness  was  offered  on  a  second  trial,  he  having  died 
subsequent  to  the  first  trial.  An  objection  was  taken  that.  Inasmuch  as  he 
was  not  cross-examined  on  the  Qrst  trial,  his  testimony  ought  to  be  excluded: 
it  was  BO  excluded  by  the  trial  court.  We  held  this  was  error,  and  our  de- 
cision was  affirmed  in  the  court  of  appeals.  (91  N.  Y.  293.)  as  appears  by  the 
opinion,  although  a  note  Hccompanylng  the  syllabus  erroneously  states  that 
the  case  was  reversed.  In  Jaekiton  v.  JStz,  5  Cow.  319i  it  was  said:  "Tbefact 
Ibat  a  soldier,  or  any  other  individual,  was  missing  at  a  particular  time,  accom- 
panied wltb  a  report  and  general  belief  of  his  death,  must  be.  In  many  cases, 
not  only  the  best,  but  the  only,  evidence  which  can  be  supposed  to  exist  of 
fais  death.  It  is.  perhaps,  reasonable  that  it  should  be  lit-ld  prima  faxM  aaf- 
Adsnt.  Doe  t.  Qrt0giy  15  East.  293."  The  evidence  of  Waters  was  errone- 
onsly  exelnded.  The  foregoing  views,  aa  well  lu.tlioee  expressed  In  the 
oplidon  of  Habtim,  J.*  lead  me  to  vote  for  a  revexwd  ol  the  ooavlotlon. 


Boot  v.  Bobst. 

{Surpreme  Court.  OeneraZ  Terjn,  Fourth  Department.  September,  IMl) 

1.  LimutT  Pbofbbtt—Etisbiios— Notes  Usxs  m  Prepaiutiok'. 

In  ftn  action  to  determine  wliloli  of  two  persons  at  an  obserratorj  had  the  right 
of  property  In  a  star  oatalOKue  compiled  by  them,  it  appeared  tttat  plaiotlff  bad 
bean  aiBbed  by  defendant  to  write  a  preface  for  the  catalosue,  but  that  the  latter 
had  not  claimed  the  work  as  his  own,  and  that  plaintiff  had  previously  thereto 
node  certain  notes  to  be  used  la  the  preparation  of  the  Bald  preface,  field,  that 
the  admi  salon  of  mob  notes  was  not  Improper,  althouKh  defendant  never 
have  seen  or  known  of  them.  HAnnir,  J.,  dlasentinf. 

X  Sun— CaUSSFOXDKETOB. 

A  wltneaa  for  defendant  stated  on  orosa-ezamiaation  that  he  bad  bod  some  cor- 
nepondenoe  with  plaintiff,  and  that  he  was  under  the  impression  the  oatalogue 
belonged  to  j^ntUK.  Afterwards  plidntUt,  being  on  the  stand,  offered  the  oorre- 
■pondenoe  fOr  the  purpoee  of  stiowlog  said  witness'  nnderatanding  aa  to  whose 
the  catalogoe  was,  andT  testing  also  bis  credibility  or  the  accuracy  of  his  memory. 
The  genuineness  of  the  oorrespoadenoe  was  not  denied.  Held  admisBible,  olthouffk 
witness*  attention  may  nothave  been  called  thereto  when  upon  the  stand.  Hjarui, 
J.,  dlaeniting. 
I.  Bun. 

Letten  written  by  a  person  In  charge  of  another  obserratoiy,  to  whom  applica- 
tion had  been  made  for  the  loan  of  certain  books,  were  admissible  to  show  whether 
the  application  was  by  plaintiff  or  defendant,  and  to  whom  the  bwdcs  were  ac- 
tually sent.  Mahtih,  J.,  dltsenttng. 

Appeal  from  circuit  court,  Oneida  county. 

Beplevln  by  Christian  H.  F.  Feteis  i^inst  Charles  A.  Borst  for  tlie  wrong- 
fal  taking  and  detention  of  certain  properly.  Tliere  was  Judgment  entered 
on  a  dedaioD  ct  the  court  without  a  jury  In  favor  ot  plalotlfl.  after  whioli 


DigitizGd  by  Google 


190 


mWW  TOEE  BDFfUHKHT,  TOl.  20. 


[Sup.Ct. 


pliUnUff  died*  nid  Bdwln  B.  Boot  waa  appotntod  adminiabator.  Defendant 
appeals.  Affirmed. 

For  former  report,  see  9  K.  T.  Snpp.  789. 

FlalntlfF  In  bis  complaint  alleged  that,  on  or  before  the  17th  day  of  December, 
1887,  at  Clinton,  the  defendant  "wrongfully  took,  and  wrongfully  detains 
from  the  said  plaintiff."  the  property  described  In  the  complaint;  and  the 
compl^Dt  alleged  that  the  plaintiff  demanded  a  return  of  said  property,  and 
that  the  defendant  refused  to  return  and  surrender  the  possession  of  the  said 
property.  In  the  complaint  the  property  is  described  as  follows,  viz.:  "(1) 
A  book  (in  quarto)  forming  volume  2  of  Dr.  Peters*  Collection  of  Star  FOei- 
tioDB.  The  book  contains  also  additions  of  J.  G.  Porter*B  band,  and  a  few  of 
Mr.  Borst's,  and  of  about  or  over  8,000  positions.  (2)  A  manuscript,  con- 
sisting of  about  300  sheets,  (foolscap  size,  ruled  aud  written  closely  on  boUi 
aides.)  The  nucleus  of  this  MS.  is  a  copy  from  volumes  1  and  2  of  the  above- 
mentioned  oolleotlon,  but  compiled  in  order  of  right  ascension  of  the  stars. 
It  is  in  two  parts,  the  first  series  of  the  stars  being  for  the  year  1850,  and  the 
second  for  the  year  1875.  Included  in  this  compilation  are  also  the  star  de- 
terminations, made  with  the  equatorial  of  the  Litclifield  observatory,  and  it 
eontains  many  notes  of  my  hand.  (3)  A  manuscript  copy  of  the  preceding 
{the  sheets  in  large  folio,  written  on  both  sides)  made  because  the  latter  had 
become  too  overcrowded  by  the  insertion  of  stars  from  other  sources,  formerly 
not  considered.  The  following  sheets  will  show  incompleteness  in  several  iriF 
the  columns,  especially  in  the  Qrst  one.  (4)  Papers  (in  loose  sheets,  mostly 
in  quarto)  containing,  in  Dr.  Peters'  handwriting,  abstracts,  intended  to  be 
inserted  In  the  foregoing  MS.,  from  the  various  Greenwich  publications,  from 
the  Madras  and  from  the  Cape  of  Good  Hope  observations,  etc.,  made  by  Dr. 
Peters. " 

The  answer  contained  a  denial  of  the  allegations  of  the  complaint,  and  it 
alleged  that  the  "plaintiff  is  not  and  never  was  entitled  to  the  possession 
thereof,  or  of  any  part  thereof;  and  alleges  that  snid  defendant  was,  on  and 
before  the  17tb  day  of  December,  1887,  ever  since  has  been,  and  now  is,  the 
lawful  owner  thereof,  and  of  each  and  every  part  thereof,  and  lawfully  en- 
titled to  the  possession  thereof,  and  of  each  and  every  part  thereof,  with  the 
exception  of  the  chattel  in  folio  7  of  said  Schedule  A  attached  to  said  com- 
plaint, described  therein  as  follows,  viz.:  *A  book  (in  quarto]  forming 
volume  2  of  Dr.  Peters'  Collection  of  Star  Positions;'  •  *  *  which  said 
chattel  defendant  alleges  belonged,  on  or  before  December  17, 1887,  ever  since 
has  belonged,  and  now  belongs,  to  the  trustees  of  Hamiltun  College,  at  Clin- 
ton, N.  X.,  and  was  duly  delivered  by  said  trustees  on  or  before  December 
17,  1887,  to  defendant,  and  into  bis  possession;  and  defendant  alleges  that 
he  ever  since  has  been,  and  now  is,  lawfully  entitled  to  the  possession  of  such 
chattel;  and  defendant  alleges  that  lie  retains  and  liolds  the  same,  and  pos- 
session thereof,  by  virtue  of  authority  from  said  trustees,  and  by  virtue  of  a 
flpecial  property  therein  as  aforesaid." 

Tlie  court  found  as  facts  that  the  Litchfield  observatory,  situated  at  Clinton, 
and  the  astronoEuical  instruments  and  apparatus  therein  and  connected  there- 
with, belonged  to  and  were  the  property  of  Hamilton  College,  a  corporation  lo- 
cated at  Clinton;  that  since  the  year  1858  Dr.  Peters  bad  l>een  the  director  of 
said  observatory,  liaving  been  employed  by  Hamilton  College  at  an  annual 
salary  paid  to  him  by  said  Hamilton  College;  that  the  defendant,  in  1881, 
graduated  from  the  Hnrailton  College,  and  "went  to  the  observatory  as 
an  assistant,  and  remained  tliere  as  such  assistant  until  about  the  1st  of 
January,  1888;  that  his  salary  fur  the  first  year  was  $500,  and  for  the  subse- 
quent years  $600  per  year;"  also  "that  the  duty  of  the  said  defendant,  as 
such  assistant  in  the  observatory,  was  to  aid  and  assist  the  plaintiff  in  the 
work  carried  on  at  said  observatory,"  and  he  remained  in  thac  position  "un- 
til the  trouble  between  the  parties  as  to  the  *  Star  Catalogue '  b^an,  about  the 
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lot  of  January,  1888;"  and  also  fousd  that  Dr.  Peters,  lo  18S0,  while  at  Con- 
•taiitino[de,  and  before  he  came  to  this  country  to  residet  **tlrst  conceived  the 
idea  of  making  a  *  Star  Collection.*  He  then  began  to  accumulate  the  ma- 
twlal,  using  the  book  known  In  this  case  as  'Sxhibit  1.*  This  book  was  used 
for  this  purpose  before  and  after  he  came  to  this  country,  and  became  con- 
nected with  LitchBeld  observatory,  and  down  to  the  year  1862.  This  book 
then  became  substantially  filled  with  materials,  about  7,800  star  positions 
having  been  entered  therein.**  The  court  also  fonnd  that  the  Exhibits  2,  4, 
5,  6.  and  8  are  the  chattels  which  are  the  sabject  of  this  action.  The  court 
also  found  "that  the  plaintiff  regarded  this  catalogue  all  along  as  his  own 
work;  that  he  never  consented  to  surrender  it  to  the  defendant;  that  be  in- 
tended to  ^ve  defendant  full  credit  for  all  he  did  upon  or  with  reference  to  it; 
that  the  defendant,  as  he  became  familiar  with  the  work  and  learned  how  to 
manage  Its  details,  conceived  the  design  of  appropriating  the  whole  work  to 
himself,  and  depriving  the  plaintiff  of  all  credit  for  or  reputation  growing  out 
of  it;  that  defendant,  on  or  about  the  17th  day  of  December,  In  the  year  1887, 
at  Clinton,  in  the  county  of  Oneida,  wrongfully  took  and  wrongfully  detained 
from  said  plaintiff  the  articles  of  personal  property  known  on  the  trial  as  '  Ex- 
hibits 2,  4,  6.  6,  and  8; '  that  prior  to  the  commencement  of  this  action  the 
plaintiff  dnly  demanded  of  said  defendant  the  return  of  said  property,  which 
return  the  said  defendant  has  refused."  The  court  also  found  "that  the 
books  and  manuscripts  linown  as  *  Exhibits  2, 4, 5, 6,  and  8  *  were,  at  the  time 
of  the  commencement  of  this  action,  the  property  of  the  plaintiff,  who  was 
then  and  is  now  entitled  to  the  possession  thereof;"  and  the  court  found  the 
value  of  them  to  be  ^,260,  and  that  the  plaintiff  had  suffered  six  cents  dam- 
ages by  reason  of  the  unlawful  detention  of  said  property. 

As  conclusions  of  law,  the  court  found  as  follows:  ''(1)  That  the  books 
and  manuscripts  in  question,  and  the  work  intended  to  be  published  as  a 
■Star  Catalogue,*  did  not  belong  to  the  litchdeld  observatory  or  to  Hamilton 
College.  (2)  That  the  property  in  these  books  belonged  to  the  platnliff.  and 
to  bim  alone.  (3)  That  the  books  and  manuscripts  Icnown  as  <  Exhibita  2,  4, 
5.  6.  and  8  *  were  at  the  lime  of  the  commencement  of  this  action  the  property 
of  the  plaintiff.  (4}  That  the  plaintiff  is  entitled  to  recover  from  defendant 
the  possession  of  the  chattels  known  in  the  action  as  •  Exhibita  2. 4, 5. 6,  and 
8t*  the  value  of  which  is  hereby  aflSxed  at  $2,260,  with  six  cents  damsges,  and 
the  costs  of  this  action." 

The  defendant  seasonably  filed  exceptions  to  the  findings  of  the  court  as  to 
the  facts  and  as  to  the  law,  and  made  several  requests  for  additional  findings, 
some  of  which  were  yielded  to  and  some  of  which  were  refused.  Tlie  trial 
was  commenced  January  31,  1889,  and  on  Uie  lat  day  of  February  It  was  ad- 
journed to  the  7th  day  of  February. 

Argued  before  Habdin,  F.  J.,  and  Martin  and  Mebwin,  JJ. 

WUliam  Seman*  for  appellant.  D,  Matthttet,  BlVtu  Root,  and  H, 
M.  Zovt,  for  respondent. 

Habdih,  F.  J.  1.  Upon  carefully  reading  the  evidence  found  in  the  appeal 
book,  we  see  that  there  is  a  conQlct  in  the  evidence  In  respect  to  the  para- 
mount question  involved  in  the  issue  between  the  parties.  Plaintiff  asserted 
upon  the  trial  property  In  and  ownership  of  the  articles  described  in  the  com- 
plaint, and  particularized  in  the  evidence.  Defendant,  as  a  witness,  contra- 
dicted the  plaintiff  in  many  respects,  and  called  witnesses  tending  to  substan- 
tiate the  position  taken  by  the  defendant.  On  the  other  hand,  the  plaintiff 
aa  a  witness,  and  with  other  witnesses  more  or  less  supporting  his  theory  of 
the  case,  gave  evidence  tending  to  show  an  ownership  of  the  property  in  ques< 
tion.  The  trial  judge  saw  and  heard  the  witnesses  at  great  length.  He  bad 
-an  opportunity  to  Investigate  their  frankness,  honesty,  and  intelligence  and 
iMedom  from  bias,  or  to  discover  their  mistake  ot  ccdoring  of  circumstances 
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and  evente  to  the  theory  put  fbrtk  by  the  party  in  whtae  Sntonet  Itw 
teBUmuny  was  given.  The  trial  Judge  "has  made  up  Ills-  mind  wtawe  th» 
light  and  truth  lies. "  We  are  not  prepared,  upon  a  cuiefiil  inspection  of  the 
evidence,  to  Interfere  with  his  flndings  upon  the  oonfllctfng  evMence.  See 
Mooaa  v.  Smith,  17  Hun.  138;  Baird  v.  Magor^  9G  N.  Y.  567;  Lowtry  T. 
Ershine,  113  K.  Y.  52.  20  N.  G.  Rep.  588;  Mwrray  v.  Mwray,  (Sup.)  16  N. 
Y.  Supp.  363;  Ifoulton  t.  ComUh,  Id.  271. 

2.  After  the  defendant  liad  rested  the  phtintlff  wu  called  to  the  stand,  and 
testified  tliat  the  defendant  had  naked  him  to  write  a  prefttoe;  and  be  added; 
"He  did  not  ask  me  to  write  ttie  preface  for  him  as  a  preface  for  his  wurk. 
After  the  tiilk  about  making  a  preface,  I  did  not  commence  the  preparation 
of  notes  for  making  a  preface.  These  written  memuranda  which  I  now  pro- 
duce I  made  during  the  progress  of  the  work,  which  I  Intended  to  use  in  the 
prqiaration  of.  the  preface."  The  case  then  states,  viz.:  **  A  package  of  pa- 
pers, being  the  memoranda  in  question,  were  here  maiked  'Exhibit  No. 
and  were  offered  in  evidence  by  the  conned  for  the  plainUfl.  Counsd  for  the 
defendant  objected  to  them  as  incompetent,  and  nut  evidence  against  Uie  de- 
fendant. Court  overruled  the  objection,  and  admitted  the  evidence,  to  which 
ruling  and  decision  counsel  for  tlie  defendant  «coepted.  Papers  were  read  in 
evidence,  and  may  he  produced  by  eittier  party  on  argument  oif  ttte  case."  The 
court  said:  "I  receive  this  upcm  this  Uieory  which  we  liave  received  more  or 
less  evidence  of  whioh  Mr.  Burst  did,  which,  it  Is  claimed,  were  broof^t  to 
the  knowledge  of  the  plaintifT.  For  example,  the  memorandum  which  was 
made  before.— the  Exiilbits  4  and  5.  It  is  not  olaimed  that  the  doctor  saw 
that."  The  exhibit  is  not  printed  or  found  in  the  apiteal  book.  The  plalnUfC 
was  allowed  to  testify  that  he  had  made  written  memoranda  preparatory  to  a 
preface  without  objection.  No  witness  was  called  to  contradict  the  {daintiff 
In  that  regard.    We  see  nothing  in  tbe  ruling  prejudicial  to  the  defendant. 

3.  During  the  cross-examination  of  Dr.  Hall  he  was  usirad  If  he  was  pres* 
ent  at  a  meeting  of  tbe  National  Academy  of  Science  at  Boston  in  November. 
1686.  and  he  testified  that, he  was;  and  he  also  testified  that  the  pamphlet  pr^ 
duced  was  a  oo erect  record  of  the  session,  and  that  he  was  secretary.  He  was 
then  asked,  viz.:  "^wffon.  Were  you  present  at  that  meeting  when  the  fol- 
lowing papers  were  read  by  Dr.  Peters,  (reading  from  pamplilet:)  *No.  18. 
Peters.  C.  H.  F.,  catalogue  of  stars  from  positiuos  in  various  astronomical 
perioilicals?*  This  question  was  objected  to,  and  the  objections  were  ovei^ 
ruled,  and. tbe  defendant  excepted.  The  witness  answered,  "I  was  present." 
The  defendant  had  testified  that  "Dr.  Peters  went  to  Boston  in  tlie  fall  of 
1886."  He  also  testified:  "He  went  to  tbe  National  Academy  of  Science,  and 
gave  a  desciiption  of  this  catalogue,  and  did  not  tell  me  anything  about  it." 
It  seems  the  defendant  saw  some  notice  in  the  Tribune,  and  held  a  converse 
tion  with  Dr.  Peters  after  he  came  back  In  respect  to  the  "description  of  Uie 
oatalogue"  made  at  the  meeting  We  think  the  ruling  made  by  tlie  court 
was  not  erroneous. 

4.  The  defendant  testified  that  "Dr.  Hall  visitei)  Dr.  Peters  at  the  observ- 
atory in  August,  1885.  Dr.  Hall  and  myself  had  tbe  conversation  in  tbe 
observatory.  Dr.  Peters  was  present."  The  defendant  then  detaila  a  con- 
versation hdd  with  Dr.  Hail,  and  adds  ngaln.  viz.:  **Tbl8  conversation  waa 
in  Dr.  Peters'  presence.  He  sat  in  the  oliair  at  the  desk  smoking  bis  cigar, 
and  looking  out  of  the  window."  Dr.  Hall  whs  called  by  the  defendant  as  a 
witness,  and  testified  to  the  interview  held  with  the  defendant  In  Angtist. 
1885,  at  the  Litchfield  observatory,  and  he  says:  "There  was-  only  one  ooea- 
sion  when  we  were  examining  the  manuscript,  and  had  a  talk  about  it  in  tbe 
observatory.  I  know  the  doctor  was  about  tbe  otMervatory."  The  witaeas 
adds:  "Not  a  word  was  said  by  Dr.  Peters."  When  Dr.  Peters  was  called 
to  the  stand  he  testified  as  follows:  "I  heard  the  defendant  sworn,  and  beard 
his  statement  as  to  the  conversation  with  Dr.  Hall.  I.  was  not  at  tiiat  time. 
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or  at  anj  time,  pruent,  nor  did  I  liaar  Hiy  such  c«nTmatlon.  I  waa  not 
pRMntat  the  eonTersation  between  bba  and  Dr.  Hal),  which  he  gave.  I  re- 
member when  Dr.  Hall  visited  Gliaton,  the  jear  h«  refers  to."  In  the  course 
of  the  croes-examination  of  Dr.  Hull,  he  mentioned,  viz.:  "I  had  a  curre- 
spMidence  with  him,  [Dr.  Peters.]"  He  also  teslffled:  **I  hare  this  impres- 
^n.  that  Dr.  Petera  had  collected  the  positions  of  stare,  and  I  knew  of  it,  and 
Mw  some  memoranda  uf  it."  It  seems  thnt  after  Dr.  Hall's  testimony  was 
given  the  cause  was  adjourned  from  the  let  of  February  to  the  7th  uC  Feb- 
ruary, and  on  the  adjourned  day,  the  plalutiff,  being  upon  the  stand,  produced 
several  letters  received  from  Dr.  Hall,  dated  in  1886.  and  ofTered  to  read  them 
in  evidence.  They  were  objected  to  as  not  competent,  and  "that  ttiey  were 
not  shown  to  Prof.  Hall,  and  liis  attention  was  not  called  to  tirem  when  here 
as  a  witness  on  the  last  bearing. "  Tliereupon  plaintiff's  counsel  offered  to  read 
from  the  letters  paragriiplis  which  related  to  the  catalojjue. ,  Plaintiff's  coun- 
sel stated  that  the  letters  show  Dr.  Hall's  understanding  as  to  whose  catalogue 
this  was,  and  they  show  that  lie  oould  not  possibly  have  received  an  impres- 
sion from  any  conversation  that  this  was  ttie  defendant's  catalogue.  There- 
upon the  court  said:  -"By  way  of  cross^xaminatlon  of  Dr.  Hall,  I  will  receive 
them."  The  court  overruled  the  objection,  and  admitted  the  letters  in  evi- 
denee,  to  which  ruling  and  decision  the  counsel  for  the  defenditnt  excepted. 
(The  letters  were  here  read  in  svideace.)  We  think  we  sliould  not  disturb 
this  dedsion  on  account  of  tliis  ruling:  ffint.  The  f^nuinenessof  the  letters 
%ras  not  objected  to  by  the  defendant  either  at  the  trial  or  upon  the  argnmsnt 
before  us.  Apparently  the  letters  were  aliown  to  the  defendant  when  Im  was 
upon  the  stand  as  a  witness,  and  he  admitted  the  handwriting  of  Prof.  Hall. 
The  theory  npon  wliich  the  plaintiff  produced  Prof.  Hall's  letters  was  that 
tbey  were  inoonslsteat  with  his  testimony,  and  were  offered  and  received  by 
the  court  for  the  purpose  of  impairing  his  credibility.  In  Korrtertze  v.  Bank, 
49  N.  Y.  fittl.  Chief  Judge  Chuiioh,  after  reviewing  the  autlKiritlM  isearing 
upoB  the  rule  of  evidence,  observes:  **  The  result  of  all  the  autlioriUes  is  tluU; 
it  is  sufficient  for  a  party,  proposing  to  impeach  a  witness  by  proving  incon- 
sistent written  statements,  to  show  him  or  read  to  him  the  paper,  and.  it 
its  gntuinenesB  is  admitted,  to  ii^rodaoe  it,  when  be  has  a  riglit  to  put  in 
evidence;  and  that  it  is  not  the  riglit  of  the  other  party  or  tlte  witness 
to  enter  into  any  explanation  of  the  contents  of  the  paper  until  after  it  has 
been  introduced  in  ei^ence.  The  court  may  doubtless  permit  the  explana- 
tion in  the  first  instance,  and  may  vary  the  order  of  proof  in  this  as  in  many 
otberawesfurthapnrposeof  elidting  troth  and  preventing  Injustice.  Uany 
qMstions  of  this  oharacter  are  within  the  discretion  of  the  coart,"  In  that 
case  it  was  teld  that  "the  plaintiff  oitered  the  p»per  at  the  right  time,  and  It 
waa  eivor  to  reject  it"  In  Vlapp  v.  WOaon,  6  Dcaio.  285,  it  was  held:  "A 
party  in  a  snit  may  give  in  evidence,  to  impeach  Ae  credit  of  a  irttoMS  of 
his  «dTenai7,  a  written  or  sworn  statwnent  of  su^  wltaess,  madeonanotha' 
oecaaiOD*  ooatndletlng  bis  tettimony  then  given,  without  calling  tlw  rtton- 
tlon  ol  tin  witness  to  it  otherwise  than  by  giving  it  in  evidence  on  thetrial.** 
If  the  d^endant  had  asked  for  time  or  opportunity  to  produce  the  witnees  to 
exj^ain  the  letters,  donbUeis  it  would  have  been  error  to  have  ased  the  dls- 
cretion  in  such  a  way  as  to  deprive  the  defendant  Fnf .  Hall's  explanation. 
Ferbap*.  however,  we  ought  not  to  assume  that  be  was  not  ptesenl.  We 
think  it  appropriate  to  giiote  the  language  of  Danfortb,  J.,  in  N0U  v.  rAorn, 
88  N.  T.  276.  as  applio^de  to  the  su^estion  made  by  the  oovnsel  for  the 
appellant:  "If  the  defendants  were  prejodioed  by  the  ruling,  it  was  their 
daty  mo  to  present  the  ease  upon  appeal  that  his  absence  and  their  inability 
to  obtain  him  ahould  be  made  apparenL  A  witness  ottoe  summoned  and 
called  to  testify  upon  a  trial  is  presnmed  to  be  preeent  until  its  etmeluslon. 
It  Is  Ilia  duty  to  be  in  court*  and»  without  eonesat  ef  tha  o^esite  party  or 
V.2O11.Y.8.110.6 — 18 
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penslHlon  of  ttie  oourfc»  he  oould  not  lawfully  leave.  Had  It  appeared  tbat 
tbe  witneaa  left  the  court,  and  waa  not  present  whm  stated,  it  would  have 
been  in  the  discretion  of  the  judge  to  enepend  the  trial  until  he  could  beogaln 
brought  In.  Hapelye  v.  PWnoe,  4  Hill,  119.  If  that  was  refused,  the  de- 
fendant might  perhaps  have  had  the  heneflt  ot  an  exception."  It  seems  the 
object  of  showing  a  letter  or  document  to  a  witness  is  to  give  him  an  oppor- 
tunity to  admit  or  deny  its  genuineness.  It  is  apparent  thattlw  gennineneas 
of  Prof.  Hairs  Inters  was  admitted  at  the  trial,  as  no  question  was  made 
there  or  la  made  before  ns  us  to  Uie  gennineneas.  Setxmd.  We  think  from 
the  appeal  book  it  la  manifest  that  the  plaintlfE  offered  the  letters  of  FroL 
Hall  for  the  purpose  <ii  bearing  upon  hia  crediUlily,  or  perhaps,  more  <»r- 
recUy  speaking,  the  accuracy  of  his  memory^  aod  were  Intended  to  be  received 
by  the  court  tot  no  other  pnrpoae.  We  are  Inclined  to  agree  with  the  counad 
for  the  appelant  that  "the  letters  do  not  contradict  the  testimony  at  the  wit- 
neaa given  in  the  trial'*  in  any  essential  respect,  and  we  think  we  abonld  be 
warranted  in  aaying  that  their  admission  waa  not  prejudicial  to  the  defendant. 

5.  During  tbie  examination  of  the  parties  It  appeared  an  application  had 
bean  made  to  Prof.  Boas  of  the  Dudley  observatory  fopthe  loan  of  some  aatxo- 
nomlcal  books  known  as  the  "  Volumes  of  the  Nichtrichten.  **  When  Frof. 
Boas  waa  upon  tbe  atand  he  testlfled:  "I  think  Dr.  Patera  wrote  to  me  In 
nferenoe  to  the  books."  A  question  arose  In  the  evidence  wliether  the  books 
were  written  fbr  by  the  d^endant  or'  by  Dr.  Peters*  and,  as  bearing  upon 
that  question,  the  letters  of  Prof.  Boas  were  produced  by  the  plaintiff,  wad, 
when  ma  objection  waa  made  to  their  reception,  the  conrt  obeerved;  ''The 
ol^eot  of  the  letters  la  to  show  that  tbe  volumes  were  sent  to  the  plaintiff." 
We  think  Uwy  were  admissible  as  part  of  the  ra»  ge§ta  of  the  transaction, 
and  that  no  prejudicial  error  waa  committed  by  the  court  in  overruling  tbe 
objection  to  the  lettera  of  Prof.  Boss.  Upon  a  careful  examination  of  tbe 
appeal  book,  we  have  not  fonnd  any  "strong  groundn  to  believe  that  tbe 
merits  have  not  been  fnlly  and  fairly  passed  upon"  by  the  trial  court,  and  w« 
dlacover  nothing  in  the  case  to  indicate  tbat  a  new  trial  would  be  more  likely 
to  result  in  a  more  just  conclusion  than  the  one  reached  at  the  circuit. 
^oteAAin  T.  Inturatux  Co^t  5  Hun,  102.  Our  conduaion  is  that  the  decision 
made  at  the  circuit  should  remain.  Judgment  afl&rmed,  with  costa. 

Mbbwzh.  J.«  eoncoia. 

Mabtin,  J.,  {dU$mting. )  On  the  trial  the  plaintiff  was  permitted  to  intro- 
duce In  evidence  memoranda  which  be  had  made  to  be  used  in  tbe  preparation 
of  a  prefiuje  to  tbe  catalogue  which  was  the  subject  of  litigation.  This  evi- 
dence was  objected  to  as  Incompetent,  and  not  evidence  against  the  defendant. 
Tbe  court  overruled  the  objection,  and  admitted  the  evidence,  and  the  de- 
fendant excepted.  The  papers  were  then  read  in  evidence,  and  were  produced 
upon  tile  argument  of  the  case.  It  will  be  observul  that  tliese  written  mem- 
oranda were  made  by  tbe  plaintiff,  had  never  been  seen  by  tbe  defendant,  and 
were  at  most  written  stateuents  made  the  plaintiff  in  his  own  favor.  I 
think  the  admission  of  this  evidence  was  error.  Tbe  plaintiff  was  also  per- 
mitted to  introduce  three  letters  received  by  him  from  Prof.  Boss,  to  fihow 
tliHt  certain  books  were  sent  to  tbe  plaintiff,  and  not  to  tbe  defendant.  These 
letters  wero  objected  to  by  the  defendant,  the  objection  overruled,  and  ttie 
defendant  excepted.  I  think  this  exception  was  well  taken.  I  am  also  of  thu 
opinion  that  the  court  erred  in  admitting  in  evidence  the  letters  of  Prof. 
Hall,  which  were  objected  to  on  tbe  ground  that  they  were  not  competent, 
and  that  they  were  not  shown  to  Prof.  Hall  or  his  attention  called  to  them 
when  he  waa  upon  tbe  witness  stand.  The  correctness  of  the  decision  in  thia 
caae  la  not  anffldflntly  manifest  to  justify  a  diare^rd  of  ttieae  erroia.  For 
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these  and  other  eiron  committed  on  the  trial,  to  which  special  attention  need 
Dot  be  giYon,  I  think  the  Judgment  should  be  rcTctsed,  and  new  trial  or- 
dered. 


Bb  Hott  «.  Ebhdbkoc* 
(Supranw  Oourt,  Oeneral  Term,  Fourth  Osprntmsnl.  Ssptamber,  XSMb) 

L  Kmxmd  oh  Atpbaii— FiKDnroa  or  Fact. 

Tka  ateteaieot  In  a  oue  a»  settled  tbat  "the  foregotng  are  the  HlBntes  of  dl  tke 

testiiDoiij  taken  and  prooeedtngs  had"  1»  not  a  oenUlaata  that  "the  ease  oontalas 
all  the  erldenoe, "  saoh  as  the  praottoe  reqalrea  In  order  to  rsrlew  a  finding  of  feet 
which  has  erideooe  to  support  It. 
%  pABTraiisHir— DiBSOuraioM— Fowaiie  or  Pavtiibbs. 

Flalnttff  and  defendant  wars  partoers  under  an  agrsemeat  provldtng  that  on  die- 
■olnUon  thfllr  motaal  righta  should  he  adjusted  either  by  sgreemsnt  or  appraisers, 
and  that  defendaot  should  pay  pMntUtnis  "just  proporuon  and  part  of  said  prop- 
erty and  effects,  arrived  at  as  Kforesaid,  when  his  Interest  ceases  In  the  partner- 
ship. "  Held,  that  where,  after  dissolution,  though  plaintiff  had  reoelTed  his  share  of 
the  asssis  of  the  partoersblp,  there  had  been  no  adjustaieat  of  any  sor^  plaintiff  re- 
tidned  his  Interest  In  a  partnership  claim  against  a  third  party,  end  that  ha  had  the 
same  right  to  settle  it  as  defendant. 

Appeal  from  judgment  on  repeat  of  referee. 

Action  by  William  II.  De  Mott  against  Frands  M.  Kendrlok.  From  a 
judgment  for  defendant,  entered  in  Oneida  coonty  on  the  report  of  a  referee, 
plaintiff  appeals.  Modified. 

For  former  report,  see  17  N.  Y.  Snpp.  680. 

The  action  was  for  an  accounting  between  tbe  parties  as  members  of  the 
firm  of  F.  M.  Kendrick  &  Co..  and  for  a  judicial  settlement  of  the  affairs  of 
said  copartnership.  Tbe  copartnership  was  dluolved  May  9,  1889.  by  notice, 
gireo  by  plaintiff  pursuant  to  the  articles  of  copartnership  between  the  par- 
ties. The  parties  entered  into  an  agreement  in  writing  June  19,  1883,  by 
wliich  tb^  formed  a  copartnership.  The  agreement  wus  as  follows:  "This 
«greement,  made  this  I9th  day  of  June,  1883,  between  F.  M.  Kendrick.  of 
Utica.  and  W.  H.  Be  Molt,  of  tbe  same  place,  is  as  follows:  Tlie  parties 
hoeto  faare  this  day  formed  a  copartnership  und(>r  the  name  of  F.  M,  Ken- 
drldE  A  Co.,  to  commence  July,  1883,  and  to  continue  three  yenrs,  and  after 
that  time  until  one  of  the  parties  hereto  gires  the  other  party  three  months* 
notice  that  he  puts  an  end  to  the  partnership.  This  partnership  and  Its  busi- 
ness is  manafactarlng  ai^  sdling  eigars  and  tobacoo,  and  sneh  other  arUolee 
and  mwcfaandise  as  are  manDfaotar^  and  sold  by  wholes^e  and  retail  deal- 
ers in  that  trad&  That  aecan^  and  just  boote  of  account  sh^  be  kept  of 
said  business,  and  of  all  the  dealings  and  business  of  said  firm,  of  all  pur- 
cliases  and  sales,  all  goods  mannfactured,  money  received  or  paid  out  for  any 
puipoee,  all  mon^s  paid  in  or  drawn  out  by  the  parties,  and  which  shall  con- 
tain a  true  and  accurate  account  o(  all  propert|y,  money,  dealings,  and  busi- 
ness of  said  firm,  and  which  books  shall  at  all  times  be  open  to  inspection  and 
examination  of  each  party  hereto.   That  said  Kendrick  shall  contribute  as 

bis  capital  to  this  partnership  the  sum  of  didlars,  and  thesaid  De  Mott 

shall  oontribnte  tbe  sum  of  dollars.   Thecapital  of  said  Kendrick  to  bS 

the  merchandise  and  property  be  shall  purchase  of  the  existing  firm  of  F.  M. 
Kendrick  &  Go.»  and  su<^  money  as  he  shall  contribute.  The  other  parly  is 
to  put  in  essh.  Each  of  said  copartners  shall  have  for  services  the  sum  of 
twelve  hundred  dollars  per  year,  to  be  drawn  out  of  the  business  monthly. 
Tbe  said  Kendri^  is  to  have  and  receive  in  the  division  of  profits  one  QfUi 
of  the  whole  thereof;  the  residue  is  to  be  divided  between  the  parties  in  pro- 
portiun  to  tbe  capital  contributed  by  each :  provided,  however.  If  the  dividend 
to  be  divided  to  the  said— —shall  not  equal  twelve  per  cent,  upon  his 
capital  so  contributed*  then.  In  that  case,  said  Kendrick  shall  not  have  and 
xeceive  the  said  one  fifth  of  said  profits.   The  losses  and  expenses  to  be  borue 
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In  proportion  to  Uie  capital  contributed.  Eendrick  hereby  pots  into  tbe  Arm 
the  good  will  of  the  business  of  the  exlstiag  ilrm  of  F.  M.  Kendrick  A  Oo., 
and  at  the  dissolution  of  this  Arm  be  is  to  have  and  r^in  the  good  vill  of  the 
buBi  Dess  of  this  firm  as  bis  own  right.  At  the  dissolution  ot  Ibis  partnership 
the  said  De  Mott  shall  have  and  reeeire  his  just  proportion  of  the  property 
and  effects  of  said  copartnership.  That  an  inventory  of  the  aame  sliall  be 
taken  by  the  parties  hereto,  and*  if  unable  to  agree  upon  the  ▼aloe,  two  ap- 
praisers shall  be  selected*  one  by  each,  to  value  the  same.  If  then  unable  to 
agree,  said  a|^)iai8ert  to  agree  upon  a  third,  when  the  valuation  of  two  shall 
control,  and.  after  deducting  from  the  value  of  the  property  and  effects  of  the 
firm  what  is  then  owing  to  other  parties,  t(^etber  with  bad  debts  and  losses, 
said  Kendrick  shall  pay  to  the  aaid  De  Mott  his  said  just  proportion  and  part 
of  aaid  property  and  effects,  arrived  at  as  aforesaid,  when  his  intmsl  eeaaea 
in  the  copartnership."  The  parties  went  into  business  under  that  agreement 
about  the  time  it  was  mHde,  and  continued  in  business  under  it  until  May  9, 
1889,  when  the  partnership  was  dissolved.  An  inventory  of  the  assets  of  the 
firm  on  May  9,  1889,  was  taken  by  the  firm  «-  its  employes,  but  the  parUes 
did  not  agree  on  valuea.  Ko  ^ipnUser  was  appointed  by  the  plaintiff  to  put 
a  value  upon  said  assets,  and  no  such  appraiser  was  appointed  by  the  defend- 
ant  until  after  the  commencement  this  action.  This  value  of  s^  assets 
was  not  obtained  in  pursaanoe  of  aaid  ureement 

This  action  was  commenced  on  the  l^h  day  of  May.  1889,  and  on  the  2&th 
(tf  the  same  month  the  defendant  served  a  notice  on  the  plaintiff  that  be  had 
appointed  an  appraiser  to  in  ventory  the  effects  of  the  firm  in  acGordanoe  with 
Uie  agreemmt,  but  no  further  st^  towards  an  inventory  by  appralsen  were 
taken. 

The  assets  of  said  firm  on  Majr  9,  1889,  consisted  of  the  fcdiowing: 

Gash  in  bank  S  8.582  16 

Book  accounts,      -        •         ....         16.715  89 

Leaf  tobacco,  -     6,184  69 

Pennsylvania  wrapper,  (leaf,)     ....  888  50 

Other  stock,  8.181  81 

Tlxtares.  1.463  64 


The  books  aoooanta  ineloded  in  Uie  above  to  the  amount  of  •1,978L56  wm 
oC  Uttte  or  no  value,  and  that  sum  ahoald  be  deducted  from  the  above 
total,  leaving  the  assets  at  440,048.13.  The  iiabHiUes  of  said  firm  at  the 
same  date  wm  as  follows: 


The  assets  for  dlstrlbaUon  between  the  paiinera  on  May  9, 1880,  were  ot 

the  faluu  of  $31,167.24. 

At  the  commencement  of  the  business  plaintiff  put  In  as  capital  •12,000, 
and  defendant  921.475.15.  On  each  February  following  the  eommencemtaife 
of  business  down  to  and  including  February,  1887.  an  inventory  was  taken, 
the  accounts  of  the  partners  with  the  firm  adjusted,  prodts  apportioned,  and 
the  respective  Interests  of  each  partner  in  the  assets  of  the  firm  ascertained 
and  credited  to  him  in  the  books  as  hts  new  coital.  Plaintiff's  capital,  as 
thus  ascertained,  in  February.  1887,  was  $14,869.10,  and  defendant's  was 
633,058.79.  The.proflts  of  the  year  ending  in  February,  1888.  were  65,886.41. 
Of  these  profits  the  defendant  was  nroneouslf  credited  with  one  fifth,  thus 
leaving  less  than  12  per  cent  on  the  ci^ltal  of  enob  pettaer  to  be  appoiUoaed 


642.016  69 


Bills  payable, 

To  Goodier  A  Woloott, 


•8.750  89 
125  00 


Total, 


68.875  89 
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to  tbem.  If  tili«  platntifl  badl  been  oredltod  wltb  12  per  cent  on  his  cspIbU, 
Id  accordance  with  the  partnership  contract^  hla  new  capital  Febrnary  9, 
1888,  woald  bav*  boon  $1:1.205.87,  and  defendant's  new  capital  would  have 
been  $07,095.96.  The  isoAts  of  the  year  ending  February,  1889.  were 
$968.72.  The  ^alntiff  was  entitled  to  hta  ratable  proportion  of  this,  based 
on  his  c^tal  aa  above  giTen*  to  wit,  $268.85;  and  the  defendant  was  enti- 
tled to  $700.87.  PlnlBttff  Bhooia  luTo  bean  oedited  1ft  Vebnury,  1889.  aa 
floUowa: 

Cultal.  •>  $M^  87 

Frofita,   268  86 

OUMTcndtti.  -   1,708  46 

$16,177  67 

Re  wM  flhaxgeabtoaa  fBUom; 

Mooejadrawn.  -  -        -        -       •     2»746  18 

His  new  capital  was  $18^482  4» 

Defendant  afaonld  have  been  oredlted  at  the  sane  time  wftd- 

towsr 

Capital.  $87,096  96 

Froflta,   700  87 

Other  credlls.   1.937  66 

$89,723  99 

Be  waa  elisrgsabto  at  the  earns  time  with        -        -  1,908  29 

Hla  new  capital  was   $87,820  70 

On  Haj  9, 1889,  plalntlfl  was  entttled  to  be  ciadUed  wllii  Ua 

Oapttal.   $13,482  49 

8alax7>   888  88 

$18,765  82 

He  was  chargeable  with  -       .  -        -        -        -  937  61 

Making  his  apparent  capital  Msjr  9. 1869,        -        -  $12,828  81 
On  tbe  same  date  defendant  waa  entltted  to  be  eredtksd  his 

Capita]   $97,820  70 

Other  credits,   682  99 

$38,503  69 

He  was  chargeable  with  .....  1,006  20 

Making  his  apparent  capital  May  9.  1889.         -        -        $87,477  49 

Tbeafaares  of  tbe  parties  in  tbe  assets  of  tbe  Arm  May  9. 1889,  (found  to  1m 
of  the  value  of  $81,167.24,)  based  on  their  apparent  capital,  as  above  stated, 
were  as  foUows:  PUintifTs.  $7,948.07;  defendant's,  $23,219.17.  Flaintifl 
received  on  May  13.  1889,  $1,000  of  the  funds  of  said  flrm,  and  on  May  16, 
he  received  $7,200  of  tbe  funds  of  the  flrm,  which  sums  he  retained  on 
account  of  bis  share  in  the  partnership  property. 

At  the  time  of  the  dissolution  of  kbe  firm  there  was  an  action  pending,  in 
which  the  said  partners  were  plaintiffs  and  Timothy  Dasey  and  Daniel  M. 
liCaby  were  de^daats,  to  recover  of  said  defendants,  as  guarantors,  tlie 
amount  of  an  account  owing  to  the  flrm  by  one  Collins,  and  included  in  the 
abova-mentioned  book  aoeouata,  and  valued  at  ita  face,  to  wit,  $494.26.  On 
March  11,  1890.  the  plaintiffs  recovered  a  judgment  in  that  action  for  $551.80 
daaaages  and$176.16  cost*.  Subsequently  the  phuntiff  in  this  action  executed 
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and  delivered  to  the  defendants  In  that  action  a  satisfaction  of  said  judg- 
ment, and  received  from  them  t525. 

The  foregoing  are  sobstantially  the  facta  as  found  by  the  referee.  Ab  con- 
clusions of  law  he  fonnd  "that  the  value  of  the  assets  of  said  copartnership  at 
the  time  of  its  dissolution.  May  9.  1889.  was  $31,167.24.  and  that  plain- 
tltTs  Just  proportion  thereof  was  $7,948.07,  and  that  the  defendant's  just 
proportion  thereof  was  $23,219.17;  that  in  drawing;  and  receiving  from 
the  partnership  funds  $8,200,  plaintifT  received  $251.95  more  than  his  just 
proportion  of  the  firm's  assets,  and  defendant  is  entitled  to  recover  that  sum 
from  the  plaintiff,  together  with  interest  thereon  since  May  16, 1889.  amount- 
ing at  this  date  to  $28.43;  that  on  receiving.  May  16,  1889,  the  full  value  of 
his  interest  in  the  partnership  property,  plaintiff  ceased  to  have  any  right 
or  interest  in  said  partnership  property,  and  defendant  became  the  owner 
of  the  assets  of  said  partnership,  and  of  the  whole  thereof,  and  defendant 
is  entitled  to  judgment  settling  the  accounts  of  the  partners  as  above,  and 
awarding  to  him  all  the  assets  of  the  partnership  as  of  May  9,  1889,  includ- 
ing said  claim  against  Collins  of  $494.26,  and  his  sureties,  Daaey  and  Leahy. 
Each  party  shall  pay  bis  own  costs,  but  the  party  taking  up  this  report  and 
paying  the  referee's  fees  may  tax  one  half  thereof  against  the  other  party, 
and  have  due  allowance  therefor  in  the  Judgment  herein.  Judgment  Is  di- 
rected accordingly, " 

Argued  before  Haadzn,  F.  J.,  and  Mabtim  and  Merwo,  JJ. 

Matteaon  dc  De  Angelis,  for  appellant.   Soodier  tt  Wolcott,  for  respondent. 

Mabtin,  J.  The  case  aa  settled  contalne  the  following:  "The  foregoing 
are  the  minutes  of  all  the  testimony  taken  and  proceedings  had  on  the  said 
trial."  An  examination  of  tlie  appeal  book  renders  it  quite  manifest  that  the 
case  as  settled  does  not  contain  all  the  evidence  given  ou  the  trial.  Kone  of 
the  plaintiff's  exhibits,  except  the  partnership  agreement,  are  to  be  found  in 
the  case:  nor  are  the  defendant's  Exhibits  A,  B,  G,  D,  and  F  set  forth  therein. 
Under  the  practice  as  it  now  exists,  it  is  the  duty  of  the  appellant  desiring 
to  review  questions  of  fact  to  see  that  the  case  contains  a  certificate  that  al 
the  evidence  has  been  included,  or  all  bearing  on  the  questions  sought  to  bt 
reviewed,  and,  In  the  absence  of  such  certificate,  the  general  term  will  not  re- 
view such  questions.  Porter  v.  Smith,  107  N.  Y.  531,  14  N.  E.  Kep.  446; 
Wellington  v.  Improvement  Co.,  (Sup.)  6  N.  Y.  Supp.  587;  Jhoight  v.  Rail' 
road  Co.,  (Sup.)  8  N.  T.  Supp.  789.  We  think  there  was  no  such  certificate 
as  the  practice  requires.  If  the  above  statement  could  be  regarded  aa  a  cer- 
tificate, it  is  not  in  compliance  with  the  practice.  The  statement  is  th.-it 
"the  foregoing  are  the  minutes  of  all  the  testimony  taken  and  proceedings 
had,"  not  tliat  the  case  contains  all  the  evidence,  or  the  foregoing  is  all  the 
evidence,  or  all  the  evidence  bearing  upon  the  questions  sought  to  he  reviewed. 
We  are  disposed  to  think  that  the  case  did  not  contain  the  certificate  required 
by  the  practice,  and  that  the  court  is  not  required  to  review  any  finding  of 
fact  In  the  case  where  tliere  was  any  evidence  to  support  it.  We  have,  bow- 
ever,  examined  all  the  evidence  contained  in  the  appeal  book,  and  think  it 
was  sufficient  to  justify  the  findings  of  fact  made  by  the  referee.  The  evi- 
dence discloses  qnlte  clearly  that  in  the  month  of  February  of  each  year,  from 
the  commencement  of  the  copartnership  until  and  including  February,  1889, 
an  inventory  of  the  partnership  property  was  taken  by  the  firm,  the  accounts 
olt  ttie  partners  adjusted,  the  profits  of  the  business  apportioned  between 
them,  and  the  Interest  of  each  partner  In  the  assets  of  Uie  firm  ascertained 
and  credited  to  him  in  the  copartnership  books  as  his  new  capital.  From 
the  evidence  before  us  we  cannot  say  that  the  referee  erred  in  treating  these 
adjustments  as  binding  upon  the  parties.  When  we  examine  the  evidence 
bearing  upon  the  findings  of  the  referee,  and  his  statement  of  the  accounts 
between  the  parties  sutoequent  to  February,  1887,  we  fail  to  find  any  evi- 
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dence  that  wonid  Jaetlfy  ns  in  disturbing  sacta  statement  and  findings.  Wa 
are  also  of  the  opinion  ttiat  the  referee  was  justified  in  finding  that  $1,978.56 
of  the  accounts  which  eonstituted  a  part  of  the  assets  of  the  firm  were  of  no 
valoe,  and  in  deducting  that  amoant  from  the  firm  assets  to  ascertain  the 
true  value  thereof. 

The  plaintiff  contends  that  the  referee  erred  In  holding  that  upon  receiving 
the  full  value  of  his  interest  in  the  firm  property  on  M^y  16,  1889,  he  ceased 
to  have  any  Interest  in  the  partnership  property,  and  il  vested  in  the  defend- 
ant, indnding  the  claim  for  $494.26  against  Collins  as  principal  and  Dasey 
and  Leahy  as  sureties.  We  think  the  plaintiff  is  right  in  this  contention. 
The  partnership  contract  provided  that  when  the  rights  of  the  parties 
should  have  heen  adjusted,  either  by  agreement  or  by  appraisers,  the  defend- 
ant should  pay  the  plaintiff  "his  suid  just  proportion  and  part  of  said  property 
and  effects,  arrived  at  as  aforesaid,  when  bis  Interest  ceases  in  the  copartner- 
ship." It  will  be  observed  that  by  the  contract  the  plaintiff's  Interest  in  the 
copartnership  or  its  property  was  not  to  ceaae  or  vest  in  the  defendant  until 
tbe  partnership  matters  were  adjusted,  either  by  agreement  or  by  appraisers, 
aa  pointed  out  in  tbe  contract.  Before  the  commencement  of  this  action  the 
copartnership  matters  had  not  been  adjusted,  either  by  agreement  or  ap- 
praisers. Indeed*  no  such  adjustment  was  ever  had.  Hence,  when  this  ac- 
tion was  tried,  the  plaintiff  retained  an  interest  in  all  the  partnership  prop- 
erty, including  the  claim  against  Collins  and  others,  and  had  the  same  right 
to  settle  that  claim  that  thedefendant  hiid.  Robbinsv.  Fuller,  24  N.  Y.670; 
emUan  V.  Inswanee  Co.,  41  X.  Y.  876;  Gates  v.  Beecher,  60  N.  Y.  525; 
Van  Daren  v.  BorUm,  19  Hun.  9.  The  parties  have,  however,  waived  the 
pTOViaiona  of  the  agreement  aa  to  the  manner  of  adjusting  their  partnenhlp 
mattera,  and  have  submitted  their  rights  to  the  adjudication  of  the  courts,  so 
that  a  determination  of  the  questions  involved  In  this  case  will  be  conclusive 
upon  them.  Thla  being  so,  and  the  evidence  bearing  upon  tbe  question  of 
the  CoIUds  claim  being  before  us,  we  think  tlie  judgment  should  not  he  re- 
versed, but  modified  so  as  to  charge  the  plaintiff  with  tbe  amount  received  on 
the  GdUIns  claim.  Instead  of  adjudging  the  daim  to  belong  to  the  defendant. 
That  the  {daintiff  has  received  more  than  his  full  proportion  of  the  property 
of  the  firm*  besides  the  amount  received  on  th^  settlement  of  the  Collins, 
Da8«y,  and  Leahy  claim,  was  found  by  the  referee,  and  tbe  finding  was  justi- 
fled  by  the  evidence.  Therefore  tbe  sum  received  by  him  on  that  settlement 
justly  belongs  to  tbe  plaintiff.  The  judgment  should  therefore  be  modified  by 
striking  oat  that  portion  which  awards  the  title  to  the  claim  against  Collins 
and  otben  to  the  defendant,  and  by  adding  to  the  amount  of  the  defendant's 
Tecovet7  tbe  amount  received  by  the  plaintiff  on  such  settlement,  and,  as  so 
modified,  aflBrmed. 

Judgment  modified  by  striking  out  the  portion  thereof  which  awards  the  title 
to  the  claim  against  Collins,  Dasey,  and  Leahy  to  thedefendant,  and  by  adding 
to  the  amount  of  the  defendant's  recovery  the  sum  of  $525,  thus  making  the 
amoant  of  the  recovery  by  the  defendant  against  the  plaintiff  tbe  sum  of 
•947.38.  instead  oE  $422.38,  and,  as  so  modiGed,  affirmed,  without  eosts  to 
either  party.   All  concur. 


Collin  et  al,  v.  Wilcox  et 

{Supreme  Court,  Oeneral  ToTti,  Fowtfi  Department.   September,  1809.) 

SraaDTO  AND  Rbsisuabt  Lbqacibs— Ordbk  or  Patmsnt. 

Testator  left  bin  grandson,  and  such  sons  as  should  be  bom  to  his  two  sods  be- 
fore final  distribatlon,  mosey  lefracies  to  be  paid  them  on  their  becoming  of  am, 
The  resldae  of  his  estate  he  left  to  others.  Debts  and  spedflo  legacies  were  ai> 
reoted  to  be  paid  oat  of  the  persoaal  and  real  estate,  which  latter  the  executors 
were  aatborlsed  to  sell,  and  Invest  tiie  avalLs.  Deorees  were  made  directing  the 
asecaton  to  hold  the  fnnds  in  their  hands  in  Uiiat  for  the  "purposes  mentloaed  in 
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said  wHI,*  ud  that  aiuiaally  or  ofteaer  the  net  inoome  be  paid  to  the  pmmm  aa- 
tltted  to  the  wme.  Tbs  mmaglDg  exooutor  havlDg  »  snia  In  hli  haodi,  naivvastcd 
and  anwciured,  begara  the  exaoatora  a  bond,  aeenred  a  mortgage  and  chattel 
mortgage,  condlUoned  to  pejr  the  graodaona  their  legaefea,  the  tntentton  beins  to 
aet  asKTt  and  segregate  aatd  sBm  for  their  paTment.   field,  aald  exeontor  bbmo- 

aueoUf  beoomiog  inBolTent,  that  the  graDdsona  should  be  paid  out  of  a  portion  ot 
le  securities  not  set  apart  to  the  payment  oX  ttie  raaldaar/  legateea,  btfore  pay- 
ing the  latter. 

Appeal  from  special  term,  OnondagA  county. 

Action  by  David  Collin  and  another,  executors  of  Asel  Wilcox,  deceased, 
Kgainst  A.  Footer  Wilcox  and  others,  to  conBtrue  the  will  of  said  Asel  Wiloox. 
From  cerUin  portloDS  of  the  jadgment»  defeDdants  appeal.  Mudifled. 

Argued  before  Habdut,  F.  J.,  and  Mabtin  and  Mkbwin,  JJ. 

Lpman  A  Jamtt,  for  aj^ellantB*  iT.  S.  CAajman  and  W,  8.  Andrmm, 
for  respondents. 

MsatwiK.  J.  On  the  Mb  Jnne,  1867.  Asel  Wilcox,  of  Manlins.  in  Onon- 
daga county,  died,  leaving  a  will  and  codicil  which  were  dulyproved  on  June 
27, 1867.  He  left  two  sons.  Franklin  and  Asel  F.,  and  three  daughters.  By 
the  ninth  clause  of  the  will,  be  gave  to  bis  grandson  Asel,  the  son  of  bis  atm 
Franklin,  $1,000.  to  be  paid  to  him. upon  his  arrival  at  the  age  of  21  years, 
with  interest  from  one  year  after  his  death;  and  he  also  provided  that  **if  be, 
said  Franklin,  shall  have  any  other  son  or  sons,  or  my  son  Asel  F.  shall  hare 
any  son  or  sons,  lawful  heirs,  before  a  float  distributiun  of  my  property,  I 
give  and  bequeHth  unto  each  such  grandson  the  sum  of  dLOOO,  to  be  paid 
him,  without  interest,  on  arriving  at  the  age  of  twenty-one  years."  By  the 
tenth  clause  be  gHve  and  devised  all  the  i-est  and  residue  of  his  estate,  real 
and  personal,  to  his  Ore  children,  to  be  divided  equally  between  tl>em,  the 
daughters  to  have  only  a  life  estate,  with  remainder  over  to  the  children  of 
eiich.  By  a  prior  provision,  he  directed  that  bis  debts,  and  the  specific  lega- 
cies thereinafter  named,  should  be  first  paid  out  of  his  personal  and  real  estate. 
The  executors  were  authorized  to  sell  and  convey  any  part  or  all  of  his  real 
estate,  and  invest  the  avails  in  good  landed  security  by  bond  and  mortgage, 
buttbeyshould  not  be  compelled  to  sell  any  of  the  real  estate  under  five  years, 
nor  bis  Sodus  Bay  estate  ynder  ten  years,  from  bis  death.  The  appellants 
upon  this  appeal  are  the  five  sons  of  Asel  F.  Wilcox,  and  the  questions  here 
relate  to  the  remedy  they  have  for  the  collection  of  their  legacies.  One  was 
of  age  when  this  action  was  commenced,  one  has  since  become  of  age,  and 
the  others  are  still  minors.  The  executors  named  in  the  codicil  were  the 
plaintiffs  and  Asel  F.  Wilcox.  The  testator  provided  that  tlie  latter  sliould 
have  chief  charge  of  the  estate.  On  the  8th  August,  1873,  an  accounting 
was  commenced  before  tlie  surrogate  of  Onondaga  county  by  Asel  F.  Wilcox, 
as  sole  managing  executor,  his  acts  and  transactions  to  that  date.  This 
accounting  was  continued  from  time  to  time  to  June  25, 1877,  when  a  decree 
was  made  as  of  August  8,  1873.  stating  and  allowing  the  accounts  of  the  ex- 
ecutor to  that  date.  By  this  decree  It  appears  that  there  was  then  in  the 
hands  of  the  executor,  after  crediting  him  with  all  payments  made,  the  sum 
of  #51,636.43.  Certain  payments  to  Franklin  Wilcox  upon  his  share  were 
authorized,  and  the  executor  was  also  authorized  to  retain  certain  sums  on 
bis  own  share.  He  was  directed  to  retain  and  hold  in  trust  such  sum  of  his 
own  share  as  sliall  be  necessary  to  pay  one-Hfth  part  of  all  the  legacies  to  the 
grandsons  of  the  testator  born  Iwfore  the  linal  distribution  of  the  estate,  and 
also  to  retain  and  hold  in  trust  so  mucli  of  the  share  of  Franklin  as  may  be 
necessary  to  pay  one  fifth  of  all  said  legacies.  He  was  directed  "to  pay  the 
several  legaci^  of  61.000  each  to  said  grandsons  out  of  the  principal  of  the 
estate  as  sach  grandsons  shall  respectively  arrive  at  the  age  of  twenty-one 
years;"  and  tt  was  provided  that,  in  case  of  diminution  ot  the  principal  of 
the  estate  by  the  payment  ot  any  <^  those  legacies,  each  share  would  bear  and 
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«ontribute  one  flfUi  of  sndi  dimlDatlon.  He  wm  slw  dlreet«d  to  keep  such 
turns  as  may  from  time  to  time  belong  to  tht*  respe^lve  thmnm  of  the  liaugli- 
ten  "secarely  Invested,  pajrlng  orer  the  net  tncdme  to  them.  mpecUTely,  an- 
nunlly  during  their  natural  liTes,  and  to  inally  distribute  to  the  children  ot 
«acb  daughtw  of  the  testator  the  priseipal  maatj  beloagtag  to  sueh  share, 
the  same  being  one  equal  fifth  part<tf  the  reeiduum  of  the  catato  after  paying 
tlie  Bpedfle  and  general  legacies  provided  In  said  wUL"  Special  pruvislos 
wu  made  In  the  decree  for  the  payment  of  the  legaoy  to  ▲eel  C.  Wlloca.  the 
oldest  grandson.  On  the  23d  July,  1877,  a  second  aocoonting  was  com- 
mpnced  before  the  surrogate  conoemingthe  aets  and  transactimis  of  said  exe<y 
utor  from  August  H,  1878.  A  decree  was  entered  un  October  8, 1877.  stating 
and  avowing  the  account  to  the  time  of  such  accounting.  At  this  time  there 
was  in  the  hands  of  said  executor,  in  cash  and  securities  iMdonglng  to  thee»- 
tate.  Including  the  sum  of  •3,060.89  of  Franklin  Wilcox's  share,  and  the  same 
amount  of  the  share  of  the  executor  set  apart  and  reserved  by  the  executor 
for  the  payment  of  the  grandsons*  legacies,  the  sum  of  •81,0ft7.56.  By  the 
decree  above  referred  to  it  was  directed  "that  the  above  sums,  amounting  to 
•31,057.55.  be  held  in  trust,  for  the  purposes  mentioned  in  said  will,  as  ad- 
judged in  said  former  decree  In  this  matter;  and  that  annually,  or  ofteiier, 
the  net  income  thereof  be  paid  to  the  persons  entitled  to  the  same,  according 
to  the  pruvtslons  of  said  wilt." 

At  the  time  of  the  second  accounting  ttiere  wss  found  to  be  aad  was  in  tlie 
hands  of  Aset  F.  Wilcox,  the  managing  executor,  the  sum  of  •7,S47.5&, 
which  was  uninvested  and  unsecured,  and  was  a  part  of  the  principal  of  the 
estate.  On  the  16th  December,  1878,  Asel  F..  for  the  purpose  of  securing 
the  payment  of  this  sum  and  interest,  executed  to  all  the  executors,  being 
said  Asel  and  the  plainlifTs.  his  bond,  conditloiied  for  the  payment  of  •1,000 
of  the  principal  to  each  of  the  grandsons  entitled  to  a  legacy  of  that  amouot, 
or  their  representatives  when  such  legacy  should  be  payable,  the  balance  to 
the  other  parties  in  interest.  As  collateral  security  fur  three  fifths  of  the 
amount,  a  chattel  mortgage  was  given,  and  for  two  fifths  a  real-estate  mort- 
gage, which  WAS  also  to  be  collateral  to  the  chattel  mortgage.  It  is  found 
by  the  special  term  tliat  the  executors,  in  taking  this  bond  and  the  mortg^ 
ges,  "intended  to  am)  did  thereby  sequestrate  and  set  apart  from  the  princi- 
pal of  said  estate  the  said  sum  of  •7.ti47.55  as  a  fund  for  the  payment  of  the 
legacies"  to  the  grandsons.  Asel  F.  was  tlien  solvent,  and  the  property  cov- 
ered by  the  mortg»ge8  was  then  of  value  sufficient  to  furnish  aiuple  security 
for  tlie  payment  of  ihe  legacies.  At  this  time  there  were  six  grandsuns  or 
their  representatives  who  would  in  the  future  be  entitled  to  legacies.  Of 
tliese  grandsons,  one  was  the  son  of  Franklin  Wilcox,  and  five  we le  the  sons 
of  Asel  F.  Wilcox.  Thereafter,  and  on  Decemlter  6,  1879.  another  son,  the 
appellant  WilUrd  T.  Wilcox,  was  born  to  said  Asel  F.  Since  1879,  Asel  F. 
has  been  Insolvent,  and  the  executor?  are  unable  to  collect  upon  said  bond 
and  mortgages  sufficient  to  pay  tlie  legacies  in  full.  None  of  the  legacies  to 
the  sons  of  Aset  tiave  been  paid,  except  the  defendant  A.  Foster  Wilcox  lias 
received  a  part.  Asel  F.  Wilcox  withdrew  from  the  active  management 
of  tlie  estate  in  1880,  and  turned  over  to  the  plaintiffs,  his  coexecutors,  all 
the  property  and  securities  of  the  estate,  except  the  chattel  mortgage.  Since 
then  the  plaintiffs  have  set  apart  and  held  in  trust  for  the  shares  of  tlie 
daughters,  under  the  residuary  clause,  securities  belonging  to  the  estate  to 
certain  amounts,  but  not  sufficient  to  make  the  shares  of  the  daughters  equal 
to  what  the  sons  have  received,  into  the  sum  of  •1,384.37  for  each  share. 
Aside  from  the  property  bo  set  apart,  there  Is  in  the  hands  of  the  executors, 
and  treated  as  unappropriated  property,  about  the  sum  of  •2.000  of  the  per- 
sonal estate,  and  also  real  estate  nndisposed  of  to  the  value  of  from  •4,000  to 
•5.000.  Aside  from  the  real  estate,  there  1>  not  enoii|^  to  make  the  abercs 
of  the  residuary  i^atees  equal. 
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It  seems  to  be  conceded  that  the  power  to  sell  real  estate  was  by  Implica- 
tion a  direction  to  sell.  If  bo,  there  Wiis  an  equitable  conversion  of  the  real 
estate  into  pergonalty.  and  this  is  to  be  borne  in  mind  in  construing  the  will. 
I  do  not  understand  that  ttie  appellants  make  any  claim  upon  the  secaritiea 
already  set  apart  by  the  plaintiffs  to  the  shares  of  the  daughters  above  re- 
ferred to.  The  court  below,  in  the  seventh  flnding  of  law,  found,  as  matter 
of  law,  that  they  were  to  be  treated  as  payments  to  such  shares,  and  to  be- 
long absolutely  to  the  daughters  and  the  remainder-men.  This  finding  is  not 
excepted  to.  The  ciaim.  therefore,  of  the  appellants  refers  to  this  unappro- 
priated personal  property  and  the  uodisposed-of  real  estate.  Tliese  items  are 
understood  to  be  amply  sufficient  to  provide  for  the  deficiency  of  the  legacies, 
bnt  not  enough  for  that  deflclency  and  also  to  make  up  the  daughters'  shares 
equal  to  what  the  sons  have  received.  It  was  decided  by  the  special  term 
that  the  grandsons  in  the  collection  of  their  legacies  were  limited  to  the  secu- 
rity famished  by  the  bond  and  mortgages  of  December  16,  1878.  and  that,  if 
enough  could  not  be  realized  from  them  to  pay  the  legacies  in  full,  the  defi- 
ciency oould  not  be  made  good  out  of  the  general  estate.  Wliether  tliis  con- 
clusion of  the  8pe<^  term  is  correct  is  the  main  question  here. 

By  the  will,  there  was  no  provision  for  setting  apart  a  fund  for  the  payment 
of  these  legacies.  Tliey  were  made  a  charge  generally  upon  the  ratate.  In 
the  first  decree,  there  was  a  provision  that  these  legacies,  as  they  became 
due,  ahonld  be  paid  from  the  principal  of  the  estate,  and.  when  so  paid,  each 
share  to  be  diminished  aceordlogly.  No  fund  was  directed  to  be  set  apart 
for  that  special  purpose.  The  executor  was  directed  to  retain  and  bold  in 
trust  so  much  of  his  own  share  as  would  be  npcessary  to  pay  one  fifth  of 
the  legacies,  and  a  like  amount  from  the  share  of  his  brother  Franklin.  The 
entire  amount  of  Uie  other  shares  he  held,  as  the  daughters  were  only  enti- 
tled to  the  Income.  The  second  accounting  shows  that  the  executor  had  re- 
tained about  92,000  from  hia  own  share,  and  the  same  from  that  of  his 
brother.  The  decree  directed  the  whole  fund  to  be  held  in  trust  for  the 
purposes  mentioned  in  the  former  decree.  There  was  no  setting  apart  of  a 
fund  for  the  legacies.  There  was  no  direction  of  the  court  as  to  the  amount 
or  kind  <^  any  investment  for  that  purpose.  So  that,  for  aught  I  see,  the 
qaestton  whether  the  investment  of  December,  1878,  is  to  have  the  effeet 
that  has  been  given  to  it,  depends  upon  whether  the  act  of  the  executors  In 
setting  apart  this  fund  is  sufficient,  of  itself,  to  exonerate  the  balance  of  the 
estate  fma  the  charge  which  concededly  was  upon  It  up  to  that  time.  It  Is 
not  found,  nor  does  the  evidence  show,  tliat  the  secnrlty  taken  was  one  in 
-which,  under  the  law.  the  executors  would  have  hod  the  right  to  Invest  a 
trust  fund.  That  being  so.  the  rule  laid  down  In  Leitch  t.  Wells,  48  N.  T. 
S85,  would  be  somewh^  applicable.  It  is  there  said  tliat.  in  case  a  Axed 
sum  is  bequeathed  to  executors  In  trust  to  pay  the  income  to  one  party,  and 
at  his  deaUi  diyHe  the  prtoclpal  among  others,  the  executors  cannot,  with- 
out the  consent  d  the  beneficiary,  or,  in  case  they  are  infants,  without  an 
order  of  court,  set  apart  and  appropriate  bank  stocks  to  the  aatisfaction  of  the 
b*u8t,  and  release  the  residue  of  the  estiite  from  its  liability  to  perform  the 
trust.  In  2  Williams.  Ex'rs,  (6th  Amer.  Ed.)  1511.  It  is  said:  "  When  a  fund 
has  been  appropriated  for  the  payment  ot  an  annuity  given  by  a  will,  a  ques- 
tion may  arise  whether  the  legatee  is  to  suffer  the  loss  oonsequent  on  th« 
partial  failure  of  the  fund.  In  cases  where  the  annuity  is  a  charge  upon  the 
whtde  personal  estate,  it  seems  clear  that  the  executor  cannot  affect  the  legSf 
tee's  right  to  the  entireannuity  by  any  appropriation;"  and  many  cases  are  re- 
ferred ta  If  an  estate  shrinks,  whether  by  dmastavit  of  the  executor  or 
otherwise,  the  loss  primarily  falls  upon  the  residuary  legatee.  Baker  t. 
Parmer,  L.  B.  S  Gb.  App.  587;  2  Williams,  Ex*ra,  1465;  ^  Amer.  &  Eng. 
Enc  law,  132.  We  are  of  the  opinion  that  the  executors  had  no  right  to 
^    limit  the  lien  of  the  legacies,  and  that  their  act  in  setting  ^art  the  bonds  and 
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mortgagefl  dtd  not  exonerate  the  balance  of  the  estate,  and  cannot  be  deemed 
tbe  equivalent  of  a  payment  of  the  legaolee.  It  follows  that  the  appellants 
are  right  in  their  position  that  thej  can  reach  the  general  fund  in  the  hands 
of  the  executors  in  preference  to  the  claims  of  the  reddoarj  legatees,  to  ap- 
ply the  same  to  equalize  the  residuary  payments. 

It  was  apparently  claimed  by  the  pl^ntiffs  at  the  trial  that  the  appellant 
Willard  T.  Wilcox  was  not  entitled  to  a  legacy  apon  the  ground  that,  upon 
the  second  aeooantlng.  there  was  a  Bnal  distribution  of  tbe  property,  and  be 
was  not  born  until  December  6,  1879.  The  special  term  held  to  the  contrary 
and  no  appeal  is  b^ore  us  from  that  part  of  tbe  judgment.  It  is  not  neces- 
sary, therefore,  to  consider  the  question.  It  follows  that  the  judgment 
sbould  be  modlQed  so  as  to  allow  tbe  appellants  payment  in  full  of  their  leg- 
acies from  any  of  the  testator's  estate  remaining  in  the  executor's  hands,  and 
not  covered  by  the  seventh  finding  of  law.  The  appellants  should  alao  hav* 
costs  of  the  action  and  of  the  appeal,  payable  from  the  estate. 

Judgment  modified  as  stated  in  the  opinion,  and  as  modified  affirmed,  with 
eosta  to  tbe  appellants  of  the  appeal  and  irf  the  action,  payable  out  of  tbe 
Citato.  Judgiment  to  be  settled  befne  Mbbwin,  J.  All  concur. 


Gujiors  o.  Ham. 

(Suprerne  Court,  General  Term,  Fourth  Department.  September,  1898.) 

FAKTimsHiP— AoootmriNO — LmnrATiom. 

Flaintlff  and  defendsDt  were  partners  till  1808,  when  the  former  left  the  Rtata 
The  Ann  was  dUsolved,  and  defendant,  who  retained  all  tbe  aaseta,  undertook  to 
liquidate  Uie  firm  affairs.  In  1890  plaintiff  sued  for  an  accounticg,  without,  how- 
ever, showing  any  reason  for  his  delay.  Held  that,  though  the  last  claim  against 
the  firm  was  not  paid  till  1800,  as  a  cause  of  aotlon  accrued  la  favor  of  pl^n^ 
within  a  reasonaue  time  after  dissdaUan,  hia  right  of  action  was  barred  by  the 
■tatota  (tf  llmltattons. 

Appeal  from  special  term,  Onondaga  county. 

Action  by  William  W.  Oilmore  against  Edward  E.  Ham  for  an  accounting 
as  to  partnersliip  assets.  From  a  judgment  for  a  part  of  bis  claim,  plaintiff 
appeiUs.  Affirmed. 

For  former  report,  see  15  X.  T.  Snpp.  891. 

Argued  before  Habdin,  P.  J.,  and  Martin  and  Merwih.  JJ. 

T.  if.  AiUer*  for  appellant.  Sunt  A  Svenon,  for  respondent. 

Merwxk,  J.  The  right  of  the  plaintiff  to  recover  the  additional  amount 
which  he  claims  depends  upon  whether  his  right  of  action  for  an  accounting 
was  barred  by  the  statute  of  limitations.  It  was,  In  effect,  held  at  special 
term  that  tbe  statute  was  a  bar.  Prior  to  1869  the  plaintiff  and  defendant 
were  engaged  In  business  as  partners.  The  partnership  was  dissolved  la 
June,  1^69.  This  action  was  commenced  July  25.  1890,  and  the  plaintiff, 
Hmong  other  things,  claimed  that  an  acconnUng  be  had  between  him  and 
the  defendant  as  copartners,  and  that  defendant  be  adjudged  to  pay  the  plain- 
tiff such  sum  as  might  be  found  due  him  upon  such  accounting.  It  appears 
that  the  partnersliip  was  for  no  specified  time;  that  in  June.  1869,  plaintiff 
left  tbe  firm  and  the  state,  and  also  left  In  the  hands  of  defendant  the  entire 
assets  of  tho  firm;  that  on  7tb  July,  1869,  tbe  defendant  published  a  notice 
of  dissolution,  string  that  all  tbe  assets  were  in  his  bauds,  and  that  bo 
woald  settle  all  accounts  with  the  firm  and  debts  against  It.  There  was 
aever  any  aeoounting  between  plaintiff  and  defendant.  According  to  the 
evidence  of  plaintiff,  there  was  in  defendant's  hands  a  large  amount  over 
and  above  the  debts  of  the  firm.  Tbe  defendant  gave  no  evidence  on  the 
subject,  relying  on  the  statute  of  limitations.  Ko  explanatton  is  g^ven  by  the 
jdaintiff  of  his  long  delay.  Kothlng  at  all  appnus  with  reforence  to  the 
partnership  matters  until  In  Hay*  1886,  when  an  action  was  oommenced 
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ftf^nst  tb»  flrift  to  recoTOT  a  debt.  This  actioo  woa  defeadod  by  the  plain- 
tiff, and  nol  by  tb«  d«faadiint.  A  judgmeat  was  however  obtained  against 
the  firm,  aad  tbla  the  plaintiff  waa  compelled  to,  and  did,  pay  on  17tb  June, 
1890.  In  the  present  action,  whtoh  was  soon  thereafter  commenced,  the  plain- 
tiff also  souffht  to  recover  of  defendant  tbe  one  haU  <^  such  judj^aei^  The 
recovery  in  his  favor  la  for  such  balf. 

In  Gray  t.  ffrwn,  125  K.  Y.  208,  26  K.  E.  Bep.  253.  the  pbtiatilT  waft  bj 
the  agreement  of  diaaolution  made  the  liquidating  partner.  More  than  10  yeara 
after  thedtaaolution  he  brought  an  action  fut  an  aooounting,  alleging  ttiat, 
upon  the  dissolnthMi,  the  defendant  retained  possession  of  flrn  assela  exceed- 
ing in  amount  his  partnership  interest,  and  that  snob  excess,  to  be  aacer- 
talned  on  an  accounting,  was  due  and  payable  to  plaintiff.  It  was  held  that 
tbe  action  was  barred  by  ttie  statute,  aa  it  accrued  immediately  upon  the  dis- 
solution. In  tbe  opinion  of  tbe  court  it  is  said  that  "wtieii  an  action  is 
brought  against  a  liquidator,  as  snch,  for  an  aocounting,  tlie  plaintiiE  must 
wait  a  reasonable  time  Iwfore  his  right  of  action  oan  at  all  accrue.**  In  the 
present  ease,  stress  is  laid  by  the  plaintiff  upon  the  fact  tliat  tbe  debts  of 
tbe  Qrm  were  not  all  paid  until  1890,  when  plaintiff  paid  the  ju4g<nent  abore 
referred  to,  and  It  Is  therefore  urged  that  plaintiff  sliould  not  be  charged 
with  laclies,  or  the  statute  be  considered  to  have  commenced  to  run.  This 
view  Is  sustained  by  the  case  of  Hammond  v.  Hammond,  20  Oa.  556,  but 
tbe  doctrine  ol  that  case  on  that  subject  is  distinctly  repudiated  in  Orajf  t. 
Green,  tupra.  Under  the  liglit  furnished  by  tbe  court  of  appeals  in  Gray  t. 
Green,  the  most  favorable  position  for  the  plaintiff  is  that  liis  right  of  ao- 
tion  fur  an  iiccoanting  did  not  accrue  until  after  the  lapse  of  a  reasonable 
time  to  enable  the  defendant  to  close  up  the  concerns  of  the  0rm.  Apply- 
ing that  rule,  and  In  view  of  the  long  unexplHiued  delay,  (see  Story,  Partn. 
g  2IS3a,)  we  find  nothing  to  prevent  the  running  of  the  statute  for  more 
than  10  years  before  tbe  action  was  commenced.  It  foUowa  that  tbe  ruling 
of  the  special  term  must  be  suatained. 

Jodgioent  afflrmedt  with  ooata.  All  concur. 


BBOUKSTBtN  e.  WlLB  «£  ol. 

(Suprems  Court,  Omofol  Term,  fourth  Department.  Septembav,  ISMi) 

1.  HA.uoioin  Prohbovtioh— Or  Civil  AonoK— FBOUSLa  Ca.ubi. 

DefendanU  were  saed  for  malicious  prosecution,  la  liavlDg  replevied  for  fraud 
goods  sold  br  them  to  j^aintiff.   Nothing  occurred  at  tbe  time  of  sale  to  show  that 

SlainUfl  intfiuided  to  ful,  and  later  he  ceturned  some  of  the  eoods,  and  paid  moaay 
ue  on  prior  purohases.  Defendants  asbod  payment  tor  the  last  purchase  before  tt 
was  due,  ana  when  i^iatiff  refused,  statinff  that  be  bad  other  debts  to  paj,  thair 
astod  bun  fbr  a  flnaaelal  stafeemmit,  wblob  ne  also  refused.  Defendanta  teatlllea 
that  in  asking  for  the  statement  they  said  that  be  had  bought  more  goods  than 
usual,  that  they  hod  received  many  inquiries  about  him,  and  that  they  wanted  to 
besatisfled  of  his  responsibility;  and  they  testified  that  at  this  thne  he  had  In  his 
■tore  goods  worth  only  tB,000,  not  enough  to  pay  his  debts.  Plaintiff  testified  that  no 
reason  was  given  for  a^ng  a  statement,  and  that  the  goods  in  bis  store  were  worth 
19,000.  Defendants  were  not  Informed  of  plaintiff's  aaving  secreted  goods,  or  of 
his  insolvency.  Held,  that  there  waa  evidence  from  which  the  jniy  might  find 
malice  and  want  of  probable  causa,  and  that  it  was  error  to  grant  a  nonaoit.  Bas- 
DtN,  P.  J.,  dissoating. 
%  Savs— iKraaaitce  or  Uauc*. 

Bfaltoe  mar  be  ttuEerred  from  the  want  of  probable  eausSb, 

Appeal  from  circuit  court,  Onondaga  county. 

Action  by  Marcus  Brounstein  against  JuUna  M>  Wile  and  others  for  man- 
<dous  prosecution.  From  a  judgment  dismlsslag  the  complaint  entered  on  a 
BOnsDit,  {daintiff  appeals.  Reversed. 

In  the  ftdl  of  18^  Cho  plaintiff  purchased  of  the  defendants  gooda  to  the 
amount  of  about  $1,000.  On  the  80th  November,  1882,  tba  defendants  com- 
menoed  In  the  sui»eine  court,  against  tbe  present  plaintiff,  a  replevin  aetloa 
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for  (he  neoTCcy  Of  the  goods,  upM  Uw  theory  that  the  ctrtfamfltances  of  the 
pnrchase  mn  soch  that  tbey  hud  the  i-ight  to  ireacind  it  as  fraadalt^Bt.  A 
portiOB  of  the  gooito  vera  replevied  at  the  oomtneneenieTit  of  the  action.  Is- 
sue was  joineJ  in  that  nction.  and  upon  the  trial  thtre  was  a  verdict  tii  favor 
of  thedefendant  therein,  Mid  judgment  was  entered  aocordlngly.  Thereapm 
the  present  action  was  commenced. 

Argued  b^oie  Hardin»  P.  J.,  and  Hahtin  and  ii&BWiN»  JJ. 

Xdntig  Manhailt  for  appellant.    WiUiam  ff,  CognoM,  tar  respondent*. 

Merwih,  J.  The  groands,  in  substance,  upon  wMoh  the  defendants  claimed 
to  have  probable  cause*  were  that  plalntlfC  liad  given  them  a  larger  order  that 
fall  than  ever  before;  that  his  clerk  bad  ordered  of  them  a  quantity  of  goods 
at  an  extravagant  price,  and  on  the  same  day  liad  ordered  of  three  other  par- 
ties in  Rochester  goods  to  the  amount.  In  tiie  aggregate,  of  about  #1,000;  that 
a  good  many  inquiries  had  been  made  of  them  as  to  the  Qnancial  condition  of 
plaintiff, — a  thing  that  had  never  occurred  before;  that  at  the  store  of  the 
plaintiff,  just  before  the  replevin  suit  was  oommenced,  the  plaintiff  refused 
to  give  to  Mr.  Wile,  one  <^  the  defettdaots,  a  statement  of  his  Snanoial  con- 
dition; and  that  the  amount  of  goods  at  the  store  was  nbout  $3,000,  which 
iir.  Wile  considered  a  srunll  amount,  and  not  enough  to  pay  the  plaintiff's 
debts.  The  purchase  from  the  defendants  by  the  clerk  of  the  plaintiff  is  de- 
nied J^y  the  clerk,  and  no  goods  were  delivered.  This  circumstance  mast 
therefore  be  tiirown  out  of  view  in  determining  the  propriety  of  the  nonsuit. 
It  appeared  from  the  defendants'  books  that  the  pliiintifl.  in  the  fall  of  IUSI, 
ordered  nearly  the  same  umoimt  of  goods,  and  in  the  l  all  of  1880  had  ordered 
more;  so  that  little  or  no  force  could  be  fairly  given  to  the  size  of  the  order. 
Aside,  then,  from  whnt  occurred  or  was  observed  at  the  store,  there  were  the 
other  purchases  at  Rocliester.  and  the  inquiries  made  of  the  defendants.  The 
defendants  knew  thnt  plaintiff  had  purchased  from  other  people  in  Uocfaester 
before,  and  that  it  was  customary  in  the  tnide  to  make  Inquiries  of  other  mer- 
chants in  regard  to  dealers.  Mr.  Wile,  who  acted  for  ttie  defendants,  testi- 
fles  that  he  never  inquired  what  the  stock  of  plaintiff  usually  was.  and  had  no 
Informacion  that  he  had  secreted  any  goods,  and  made  no  lDquii7  on  the  snb- 
ject.  It  is  not  suggested  that  he  was  informed  by  any  one  that  plaintiff  was 
insolvent.  He  testiflea  there  was  nothing  that  would  indicate  to  his  mind 
tlimt  plaintiff  intended  to  fall  in  August  when  he  bought  the  goods.  It  ap- 
pears from  defendants*  account  that  after  the  purchase  in  August  plaintiff 
returned  the  goods  purchased  to  tt>e  amount  of  4133,  and  he  made  paymente 
to  defendants  to  the  amount  of  #833.27.  including  a  payment  of  #37.27  on 
November  29th,  the  day  before  the  r^levtn  anit  was  oommenced.  These 
paymenta  left  nothing  due  the  defendants  on  account  prior  tu  the  August  pur- 
chase. It  seems  to  very  clear  that  the  fact  that  plaintiff's  clerk  bought  of 
vther  parties  goods  to  the  amount  of  #1,000,  and  that  other  parties  made  in- 
quiries of  defendants  as  to  plaintiff's  responsibility,  furnished  in  themselves, 
wad  in  view  of  the  other  conceded  facts,  no  ground  for  defendants*  believing 
or  suspecting  that  plaintiff  intended  to  commit  a  fraud  in  his  purcliase  In  Au- 
gust. The  main  question,  however,  relates  to  what  occurred  or  was  observed 
at  the  store.  Upon  this  there  is  a  conflict  in  the  evidence.  The  defendants 
give  evidence  tending  to  show  that  the  goods  at  the  store  were  of  the  value  of 
unly  about  #3,000,  while  evidence  on  the  part  of  plaintiff  is  given  tending  to 
abow  that  they  were  worth  #9,000.  ttone  of  the  debt  to  defendants  was  then 
due.  Wile,  however,  asked  the  plalntifl  for  a  payment,  saying  that  fats  Qrm 
needed  the  money.  Plaintiff  declined  to  make  any  payment,  saying.  In  suth 
stance,  that  he  wanted  to  use  what  inoni^  be  then  bad  to  pay  debts  that  were 
due,  and  tluit  he  would  pay  the  defendants  when  theirdebt  was  due.  Wile  then 
asked  fora  statement,  and,  as  he  tvetiflea,  stated  as  reasons  therefor  ttmt  platii- 
tiff  had  boiq[ht  more  goods  than  usual;  that  many  luQuiries  bad  been  mad* 
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about  him;  tiiat  hto  clerk  had  <«dered  goods  at  Impxopn  prieet;  and  that  he 
•{WUe)  wanted  to  be  satisfied  that  plaintilE  was  good  and  respcmaible.  The 
plalnuff ,  howerer*  testifies  that  Wile  gave  no  such  reason  (or  wanting  a  state- 
ment, and  he  is  corroborated  by  one  or  more  other  witnesses.  It  Is  conceded 
•that  plaintiff  refused  to  give  a  statement.  Wile  concedes  that  the  reason  he 
gave  for  wanting  a  payment  was  not  true!,  Plaintiff  testifies  that  Wile 
**saeered  at  me.  and  said  I  wouldn't  be  in  exiBtence  two  days  in  business  in 
Skaneateles.  Tliat  he  was  going  to  bust  me  in  some  kind  ot  shape."  A  son 
of  the  plaintiff  testifies  to  Wile  saying,  "We  will  bust  him."  These  declara- 
tions Wile,  in  hiB  testimony,  denied.  Whether  or  not  the  refusal  by  plaintiff 
to  give  a  statement  was  reasonable,  nnder  the  circumstances,  was,  upon  the 
■evidence,  a  question  of  fact.  If  it  was  reasonable,  and  the  goods  then  in  the 
store  were  of  the  value  testified  on  the  part  of  plaintiff,  and  the  purebase  of 
the  defendants  by  the  clerk  of  plaintiff,  as  claimed  by  defendants,  was  never 
In  fact  made,  all  of  which  the  jury  might  have  found,  it  would  not  have  been 
proper  to  hold  as  matter  of  law  that  the  plaintiff  failed  to  establish  want  of 
probable  cause.  I  think  It  was,  in  this  case,  ti  jury  question,  ffeynev.  BlaiTt 
€2  K.  Y.  19.  In  Burhana  v.  Sanford,  19  Wend.  417.  it  Is  said  that  malice  may 
be,  and  usually  is.  inferred  in  these  actions  from  the  want  of  probable  cause. 
A  like  doctrine  Is  asserted  In  many  other  cases.  In  the  present  case  the  ques- 
tion of  malice  was,  I  think,  tor  the  jaiy  to  pass  upon.  The  defendants 
claimed  the  benefit  of  the  advice  of  counsel,  but  it  was  a  question  of  fact 
whether  the  advice  was  given  in  good  faiUi,  and  upon  a  full  and  fair  state- 
ment of  all  of  defendants'  knowledge  and  information  on  the  sabjeet,  and 
acted  upon  by  them  in  good  faith.  In  my  opinion,  the  nonsuit  wai  improp- 
erly granted,  and  the  judgment  should  therefore  be  reverseil. 
Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the  eveat. 

Habtxn,  J.,  eoncuxB.   Hardin,  P.  J.,  dissents. 

Statement  by  Habdin,  F.  J.,  dissenting: 

Appeal  from  a  judgment  entered  the  I3lh  of  May.  1891,  In  Onondaga  county 
clerk's  office  upon  and  after  a  nonsuit  granted  at  the  circuit  in  that  county, 
dismissing  the  complaint  upon  the  merits.  On  the  30th  day  of  November. 
1882,  the  defendants  commenced  an  action  in  replevin  to  recover  "quantities 
of  clothing  to  the  amount  of  0882.50,"  which  they  had  theretofore  sold  to  the 
plaintiff,  a  retail  dealer  residing  In  the  village  of  Skaneateles,  from  their  store 
in  the  city  of  Rochester.  Before  the  action  was  commenced  the  defendant 
Wile  bad  an  interview  with  the  plaintiff,  and  in  that  interview  sought  to  ob- 
tain a  statement  of  the  financial  standing  and  affairs  of  the  plaintiff.  The 
plaintiff  refused  to  miike  such  a  statement,  or  to  make  a  disclosure  of  his  af- 
fairs. Upon  the  trial  of  the  replevin  action  at  the  March  circuit  in  1886  a 
verdict  was  rendered  for  tbe  defendant  in  that  ca^e,  the  plaintiff  here.  This 
action  was  commenced  May  19.  1887.  and  in  the  complaint  it  is  alleged  that 
all  the  "acts  performed  by  the  defendants  and  by  tbeir  direction  were  without 
any  probable  cause  whatsoever,  and  were  dune  maliciously,  for  the  purpose  of 
injuring  the  plaintiff  among  merchants  and  in  the  community  in  which  be 
he  resided,  and  for  the  purpose  of  extorting  from  him,  before  the  maturity 
of  his  obligations,  the  contract  price  of  the  goods  purchased  by  tbe  plaintiff 
from  tbem."  J t  appears  the  plaintiff  commenced  business  at  skaneateles  in 
March,  1879,  and  become  a  customer  of  the  defendants,  then  duing  a  busi- 
ness in  the  city  of  Itochester,  and  made  purchases  prior  to  the  replevin  no- 
tion amounting  to  some  66,500,  on  credit.  In  the  fall  of  1882  the  plaintiff 
purchased  of  the  defendants  goods  to  the  amount  of  about  01,O15..W.  Subs^ 
quently  $133  In  value  thereof  were  returned,  so  that  there  remained  a  bal- 
ance of  $882.50  at  the  time  of  tbe  commencement  ot  the  replevin  action  od 
the  30th  of  November.  1882.   One  of  the  defendants  went  to  the  city  of  Sy 
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■amw*  and  oonanlted  tbelr  attorocj*  Mr,  Stern,  and  In  company  with  him. 
on  the  30th  of  Korember,  went  to  the  village  of  Skaneatelea,  and  Boaght 
the  plaintiff,  and,  after  having  an  interview  with  the  plaintiff,  and  re- 
viewing his  stock  of  goods,  and  holding  a  conversation  with  the  plaintiff, 
in  which  conversation  the  refusals  were  made  to  disclose  a  stateinent  of  his 
financial  affairs  and  business  standing,  Ur.  Wile  oommnnlcated  such  ad- 
ditional facts  as  he  had  learned  in  the  course  of  the  interview  to  Mr.  Stern, 
who  thereupon  advised  the  defendants  "to  commence  an  action  to  replevin 
the  goods"  which  the  defendants  bad  sold  to  the  plaintiff.  According  to 
the  testimony  of  Mr.  Stern,  he  heard  a  portion  of  the  Interview  between  the 
plaintiff  and  Wile,  and  thereafter  advised  the  defendant  Wile  that  an  action 
of  replevin  could  be  maintained,  and  thereupon  the  action  was  commenced 
by  placing  the  papers  in  the  ,hands  of  the  deputy  sheriff,  who  Immediately, 
with  the  aid  of  Mr.  Stern  and  Mr.  Wile,  selected  from  the  plaintiff's  stock 
of  goods  those  which  had  been  obtained  from  the  defendants*  firm.  At  the 
dose  of  the  evidence  the  defendants'  counsel  moved  for  a  nonsuit  upon  sev- 
eral  grounds  stated,  and  the  court  granted  an  order  "directing  a  nonsuit  in 
the  action  upon  the  merits."  To  that  ruling  the  plaintiff  took  an  exception. 
The  plaintiff  then  asked  to  go  to  the  Jury  npon  the  whole  ease.  Thaooart  re- 
fused, and  an  exception  was  taken,  and  thereupon  judgnMot  was  entered  in 
favor  of  the  d^endants,  from  which  this  appeal  is  taken, 

Hardin,  P.  J.,  {dUtenting.)  According  to  wel1-reo(^nized  authorities,  tlie 
burden  was  upon  the  plaintiff  to  establish  by  his  evidence  "a  want  of  proba- 
ble cause  for  the  prosecution  instituted  against  him,  and  malice  on  the  part 
of  the  defendanU"  Heyna  t.  Blair,  62  N.  Y.  19.  In  UiUer  v.  MilUgan,  4» 
Barb.  47.  the  court,  in  dealing  with  the  rule,  used  this  expression:  "The 
pl^ntiff  must  establish  that  there  is  no  color  for  the  charge."  It  Is  equally 
well  established  by  authority  that  probable  cause  does  not  depend  upon  the 
actual  state  of  a  case  in  point  of  fact,  but  in  the  honest  and  reasonable  belief 
of  the  party  commencing  the  prosecution  upon  the  facts,  clroumstancee,  and 
appearances  within  his  own  knowledge  and  belief  at  the  time  of  instituting 
the  prosecution.  In  Stewart  v.  aonnebom,  98  V.  S.  195,  it  was  said:  "The 
conduct  of  the  defendants  fs  to  be  weighed  in  view  of  what  appeared  to  them 
when  tliey  Qled  their  petition  in  the  bankrupt  court;  not  in  the  light  of  subse- 
quent appearing  facts.  Had  they  reasonable  cause  for  their  action  when  they 
toc^  it  ?  Not  what  the  actnal  fact  was,  but  what  they  had  reason  to  believe 
it  was."  That  case  is  also  an  authority  to  the  effect  "that  malice  alone,  if 
there  was  such,  is  insufficient  to  entitle  the  plaintiff  to  recover;"  and  also  that 
"although  the  jury  may  infer  malice  from  the  want  of  probable  cause,  proof 
even  of  express  malice  will  not  justify  the  inference  that  probable  cause  did 
not  exist."  And  in  Hazzard  v.  Flury,  120  K.  Y.  228,  24  N.  E.  Rep.  194.  it 
was  said  in  the  course  of  the  opinion  (page  227.  120  N.  Y.,  and-  piige  195,  24 
E.  Rep. :)  "Probable  cause  may  be  founded  upon  misluformation  as  to  the 
facts;  not  as  to  the  law."  In  the  course  of  the  opinion  the  judge  refers  to 
Om,rl  V.  Ayert,  53  N.  Y.  14.  approvingly,  and  takes  from  the  opinion  in  that 
case  the  following:  "If  the  apparent  facts  are  such  that  a  discreet  and  pru- 
dent person  would  be  led  to  the  belief  that  a  crime  had  been  committed  by 
the  person  cbiirged,  he  will  be  justified,  though  it  turns  out  tliat  he  whs  de- 
ceived, and  that  the  party  accused  was  innocent."  When  the  motion  for  a 
.  nonsuit  was  made  and  decided  there  were  in  the  evidence  before  the  court  sev- 
eral facts  and  circumstances  relative  to  the  action  of  the  defendants  in  com- 
mencing proceedings  in  replevin  on  the  30th  of  November,  1882,  to  recover 
from  the  plaintiff  here  the  property  which  bad  passed  to  his  possession  under 
negotiations  for  the  purchase  thereof  from  the  plaintiffs  In  the  replevin  action, 
wb}are  the  defendants  here.  In  considering  the  motion  made  at  the  circuit, 
the  trial  judge  was  called  upon  to  determine  whether  all  the  facts  and  clrcum- 
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stances  sfaown  by  the  erldenoe  (tdivncU  conflicting  evidence)  were  nrch  as  to 
Induce  a  belief  iu  the  plaintiffs  in  the  replevin  action  that  the  proceedings 
could  be  maintained  upon  reasonable  groands,  und  tliKt  they  were  such  as  "to 
warrant  a  oautionfl  man  in  his  belief  tliat  the  plaintiffs  h»d  a  right  to  main- 
tain replevin."  Andenon  v.  How.  116  K.  Y.  336,  22  N.  £.  Hep.  695;  ThauU 
V.  Kr^ler,  SI  N.  Y.  428.  His  conclusion  at  the  circuH  was  that  the  plain> 
tiff  failed  to  show  a  want  of  probable  cause.  The  plaintiff  whs  in  possession 
af  the  dpfendant's  goods,  which  tie  had  r«>caived  upon  a  credit.  The  defend- 
ants were  Informed  of  facts  and  circumstances  tending  to  give  rise  to  doubt 
and  suspicion  of  the  plaintiff's  iU)ility  or  intent  to  pay  for  tin  goods.  When 
they  sought  the  plaintiff,  and  oommanlcafced  to  him  their  doubts  and  sus- 
picions, he  promptly  ref  oeed  to  malie  a  statement  of  his  Hff»trs.  or  to  indicate 
his  financial  standing  and  ability,  and  to  furnislvsucb  an  6xpIanat:oD  as  would 
dissipate  theoonviction  formed  that  the  purposes  anil  intents  of  the  plaintiff 
were  fraudulent,  rather  than  innocent,  and  not  in  accordnnce  with  tlie  ordi- 
nary course  of  an  honest  debtor.  It  does  not  seem  anusual  or  unreasonable 
that  the  defendants  should  seek  to  rt>oover  their  goods  with  such  information 
as  they  possessed  in  respect  to  tbe  plslntlff,  ooupled  with  his  absolute  refusal 
to  disclose  his  financial  affairs  and  ability  to  pay  tbe  defendants  some  $900  for 
tbe  property  which  he  retained  of  the  purchase  from  them. 

2.  After  the  replevin  papers  were  phiced  in  the  hands  of  the  sheriff,  and 
while  be  was  about  executing  them,  the  pbiintiff  sought  tbe  service  of  Mr. 
George  Barrow,  an  attorney,  who  resided  at  Skaneatelee,  who  visited  the  store 
while  the  slieriff  was  selecting  tlie  goods  required  to  be  tnlten  In  virtue  of  tbe 
replevin  proceedings.  When  Mr.  Barrow  reached  tlie  store  he  entered  into  a 
conversation  with  Mr.  Stern,  who  was  then  acting  as  attorney  fur  the  de- 
fendants, and  Mr.  Barrow  states  that  that  conversHtion  "was  when  ch^  were 
in  the  act  of  taking  the  goods. "  The  iMiails  of  that  conversation  were  objected 
to  »nd  apparently  excluded  on  tbe  ground  that  they  were  nut  in  tbe  presence 
of  the  defendant  Wile,  and  tbat  the  conversation  was  after  tbe  action  was 
commenced.  The  plaintiff  took  an  exception  to  the  ruling  excluding  the  de- 
tails ot  tiiat  conversation,  and  calls  oar  attention  to  Fagnan  v.  Knox,  66  K. 
Y.  525.  In  that  case  it  was  said  tlmt  if  a  p^rty  "had  knowledge  of  facts 
which  would  explain  the  suspidoiM  appearances,  and  exouer.ite  pinintiff,  be 
cannot  justify  the  prosecution  by  putting  forth  the  j^rima /oefe  circumstances, 
and  excluding  tliose  thus  within  his  knowledge  tending  to  prove  innocence." 
Inasmuch  as  tbe  actkm  had  been  commenced  before  tbe  eonrersatioii  ensued 
between  the  attorneys.  It  is  not  appamnC  how  the  conversntitm  between  tbe 
attorneys  could  shed  any  light  upon  tbe  determination  theretofore  made  by 
the  defendant  under  the  advice  of  his  attorney  that  tftiere  were  reasonable 
grounds  upon  which  to  predicate  the  prooeedings  for  tbe  recovery  <st  the  prop- 
erty. In  making  that  determinaUon  it  is  evident  the  defendant  Wile  acted 
upon  such  information,  knowledge,  and  the  conduct  of  the  plaintiff  in  refusing 
to  make  a  statement  or  to  disclose  tbe  conduct  of  bis  affairs  prior  to  the  time 
when  tbe  plaintiff  sent  for  and  employed  Mr.  Barrow  in  bis  behalf.  In  tbe 
course  of  tbe  opinion  delivered  by  tbe  trial  Judge  at  the  time  of  granting  the 
motion  he  said:  "The  qoestton  la  whether  there  is  an  al»olale  want  of  facta 
and  circumstances  developed  by  tbe  evidence  in  this  case  that  strips  it  entirel  j 
of  every  element  of  probable  cause,  soas  to  charge  the  defendant  in  the  aotioa 
with  damages.  It  does  not  aeem  to  me  that  the  evidence  tends  to  that  result; 
tb(^  the  must  tliat  can  be  said  about  the  evidence  is  that  tbe  parties,  tbe  do- 
fendants  in  this  action,  predicated  their  right  to  a  restoration  of  ttra  goods 
which  were  sold  in  August  and  delivered  in  October  upon  the  groand  that  he 
got  ttiem  with  intent  not  to  pay  for  thera;  and,  having  opined  tlie  goods* 
they  Uien  discovered  certain  faots  «nd  circumstances  from  which  they  con- 
cluded that  such  an  Intent  existed,  to  wit,  thslt  the  plaintiff  in  this  action  (the 
defendant  in  the  replevin  suit)  was  buying  largely  of  goods,  stocting  his  aturo 
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up.  with  the  Intention  of  not  paying  debts  which  he  had  contracted.  It  la  a 
matter  of  no  consequence  whether  there  was  a  good  legal  ground  for  enter- 
taining that  opinion.  The  question  la,  had  he  a  right,  npon  the  undisputed 
evidence,  so  far  as  shown  by  this  case,  to  entertain  an  honest  idea  on  hts  part 
thHt  be  oould  restore  those  goods  to  himdelf  npon  that  ground  ?  He  may  hare 
been  mistaken.  His  counsel  may  liave  given  him  improper  advice, — advice 
which  could  not  be  sustained  in  court;  but  it  does  not  seem  to  me  that  it  ran 
be  asserted  with  any  degree  of  confidence  that  there  Is  that  iibsotute  want  ot 
a  right  on  the  part  of  IIk  plaintiffs  in  the  replevin  suit  (the  defendants  here) 
to  t^ng  that  action  that  should  charge  them  In  damages,  because  it  failed 
upon  the  trial;  nor  do  I  see  any  evidence  in  this  case  that  juatiQes  or  would 
justify  the  Jury  In  finding  malice  in  this  matter."  These  comments  seem  to 
be  Jufftifled  by  the  evidence  found  in  the  appeal  book. 
Tiw  forgoing  views  lead  me  to  advise  an  atBrmanee  of  the  nonsuit. 


(Supreme  Court,  Oeneral  Term,  Fourth  DepartmeTit.  September,  UBS.) 

L  CaiMiMUi  Law—Sbparatb  Issues— Tkiai.  bt  Sahb  Jost. 

Wiiere,  in  a  trial  for  lareenT.  Uie  Ibsus  of  the  validity  of  a  fonner  ecniTtellSB  moA 
Um  lasoe  on  the  merits  are  both  to  bs  tried,  it  is  not  eirar  for  the  trial  Jndf*  to  ■•- 
fuse  to  call  a  Jnry  for  each  iasae. 
X  BAiia— DuQVAUFiCATiOK  or  JimoB. 

A  coDTictlon  of  larceny,  when  one  of  the  members  of  the  trial  court  Is  related  to 
-  the  prisoner  wiUiin  the  siztli  degree,  la  not  merely  voidable,  bnt  void. 
I.  Bamb— AcnEreis  Coktict. 

A  fbrmar  trial  for  laroeny.  void  by  reason  of  tbe  relatlonsblp  of  one  member  ci 
the  court  to  the  defendant,  ts  no  baau  for  tbe  defense  of  former  eoBvietlon. 

Appeal  from  court  of  sessions,  Delaware  county. 

Action  by  the  people  of  tlie  state  of  New  York  against  John  CJonnor  on  a 
charge  of  the  crime  of  grand  larceny  in  the  second  degree.  Froma]Ddg> 
ment  of  conviction,  defendant  appeals.  Affirmed. 

Argned  before  Hakoin.  P.  J.,  and  Martin  and  Merwim^  JJ. 

Abram  C,  Vroabg,  for  appellant.   /.  P.  Grant,  Dist.  Atty.,  for  the  Feopla 

BIerwim,  J.    Tbe  defendant  was  indicted  at  the  Delaware  oyer  and  ter- 
miner, September,  1889,  and  was  there  arraigned,  and  pleaded  not  guilty,  and 
tbe  indictment  was  thereupon  sent  to  the  court  of  sessiuns  for  trial.    At  a 
term  of  the  latter  court  commeBclng  November  17,  1890,  both  of  the  Justices 
of  the  sessions,  who  had  been  designated  according  to  statute,  failed  to  ap- 
pear, one  being  dead  and  tbe  other  absent.   The  county  judge  thereupon,  by 
order  duly  entered,  designated  S.  Forhan  Adee,  a  Justice  of  the  peace  of  the 
county,  to  serve  as  Justice  of  sessions  during  the  term;  and  also  designated  : 
Charles  MoPhail.  a  Justice  of  the  peace  of  the  county,  to  serve  as  Justice  of  / 
sesfliona  until  the  absent  justice  attended.   The  court  being  so  constituted* 
the  trial  of  tbe  defendant  was  moved,  and  had  before  the  court  and  a  jury, 
and  a  verdict  of  guilty  rendered,  which  was  received  by  the  court,  and  re- 
corded by  tbe  clerk  upon  its  minutes,  and  the  Jnry  discharged  from  the  case. 
The  defendant  then  moved  to  set  aside  the  verdict  on  the  ground  of  alleged 
miscondnct  of  one  ot  the  Jurymen,  hut  this  motion  was  denied.   On  the  2tith 
NoreiDber,  1890.  at  the  time  Axed  for  pronouncing  Judgment  on  the  verdict,  i 
the  defendant,  upon  affidavits,  made  a  motion  In  arrest  of  Judgment  upon  < 
ttia  following  grounds:  **(!)  That  tbe  court  of  sessions,  at  whidi  the  trial  ; 
of  tho  defendant  had  been  had  and  In  the  mlnntes  of  which  the  verdict  ot  ! 
guUtj  liaa  been  entered,  was  and  is  Illegally  eonstftuted.  in  this,  to  wit:  that  ; 
&  FcAMAH  Ai»B,  one  of  tbe  members  of  said  oonrt.  Is  related  to  said  defend-  | 
ant  wttbin  the  sixth  degree,  and  that  by  reason  of  such  relationship  he  was  ; 
and  is  incapacitated  from  sitting  as  a  Justice  of  sessiona  and  member  of  said  ' 
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court  daring  said  trial*  and  from  pronoan<dng  tho  sentence  of  the  court  npua 
the  defendant,  pursoant  to  the  verdict  of  guilty.  (2)  Upon  the  fuittMr 
ground  that  the  proceedings  had  and  statements  made  in  the  presence  of  the 
Jnrjr  during  said  trial  regarding  the  miscondact  of  a  Jarjman  were  nnanthor- 
ized.  In^olar,  Ulagal*  and  prejudicial  to  the  rights  and  interests  ct  said  de- 
fendant" This  motion  was  denied,  the  following  being  the  order  as  entered 
■upon  the  minutes  of  the  court:  "Motim  denied,  as  it  Is  not  founded  on  any 
€t  the  defects  of  the  indictment  menUoned  in  leotion  S81  of  Uie  Code  of  Crim- 
inal Procedure,  and  is  not  founded  npon  any  facte  appearing  on  the  face  of 
the  record.  Bo^  It  appearing  to  the  satisfactton  of  Uiis  court  ttiat  the  do- 
fdndant  is  related  to  one  of  the  members  thereof  within  the  sixtti  degree,  or- 
dered that  the  verdict  of  the  jury  herein  be,  and  the  same  hereby  Is.  set 
aside."  The  defendant  duly  excepted  to  each  branch  of  the  order,  and  also 
moved  that  the  defendant  be  discharged  from  custody  upon  each  of  the 
grounds  stated  In  the  motion  In  arrest  of  judgment.  This  motion  was  de- 
nied, and  defendant  excepted.  After  the  verdict  was  set  aside,  another  jus- 
tice was  substituted  in  place  of  Adee.  and  an  order  was  made  sending  and 
continuing  all  criminal  business,  not  otherwise  disposed  of,  to  the  next  court 
of  sessions.  The  indictment  was  again  moved  for  trial  at  a  court  of  sessions 
conunendng  16th  March,  1891.  The  defendant  then  interposed  a  plea  of  for^ 
mer  conviction,  setting  out  the  proceedings  on  the  former  trial.  To  tbia  ttie 
people  replied.  Then,  on  motion  of  the  district  attorney,  the  court  ordered 
that  a  jury  be  drawn  to  tiy  the  indictment.  The  defendant  objected  to  the 
trial  of  the  Issues  together,  and  to  the  drawing  of  a  Jury,  generally,  in  the 
action.  The  objection  was  overruled,  and  defendant  excepted.  The  Jury  was 
impaneled,  and  the  court  announced  that  the  special  plea  would  b»  disposed 
of  before  entering  upon  tlie  plea  of  not  guilty,  and  ruled  that  tlte  defendant 
had  the  affirmative.  The  trial  then  proceeded,  the  evidence  consisting  mainly 
of  the  record  of  the  proceedings  on  the  former  trial,  and  proof  that  ABeb,  one 
of  the  Justices  of  the  sessions,  was  related  by  conaanguinity  to  the  defendant 
within  the  sixth  degree.  The  court  charged  the  jury  that  the  plea  of  tormer 
conviction  Is  only  supported  by  proof  of  lawful  trial  and  veidict;  that  the 
only  question  fot  the  jury  to  determine  un  this  issue  was  whether  the  court 
before  whom  the  defendant  was  tried  Aas  improperly  constituted  and  without 
jurisdiction;  that,  if  not  so  constituted,  the  former  trial  was  no  bar  to  an- 
other trial;  that  if  the  jury  found  that  the  justice  Adbb  was  related  to  the 
defendant  within  the  sixth  degree,  the  court  was  Improperly  constituted: 
there  would  be  a  mistrial,  and  that  this  would  be  no  bar  to  another  trial,  and 
the  verdict  on  this  issue  should  be  for  the  people.  The  defendant  duly  ex- 
cepted. The  Jury  found  for  the  people,  and  the  verdict  was  received  and  re- 
corded. The  court  then  directed  the  parties  to  proceed  to  the  trial  of  the  is- 
sue formed  by  the  plea  of  nut  guilty.  The  defendant  objected  to  the  trial  be- 
fore the  same  jury,  and  aaked  that  all  further  proceedings  upon  the  indict- 
ment be  suspended  until  the  questions  already  tried  miglit  be  reviewed  by 
appeal.  The  objection  was  overruled,  and  request  denied.  The  defendant 
then  asked  "to  be  permitted  to  examine  each  individunl  member  of  the  Jury  as 
to  his  presentopinionsand  quHli&cationBto  sit  asa  juror,in  ordertodeterminu 
whether  or  not,  from  what  has  transpired  on  the  trial,  which  he  has  heard, 
he  has  at  present  any  bias  that  dlsqualiSea  him  from  sitting  as  a  juror. "  This 
application  was  denied.  The  district  attorney  then  opened  the  case,  and  gave 
the  evidence  on  the  part  of  the  j>eopie.  The  defendant  gave  no  evidence. 
A  verdict  of  guilty  was  rendered,  and  sentence  was  afterwards  pronounced. 
The  main  questious  upon  this  appeal  are  (1)  whether  It  was  proper  to  try  be- 
fore the  same  jury  the  issue  of  former  conviction  and  the  issue  upon  the  mer- 
its; and  (2)  whether  the  proceedings  on  the  first  trial,  assuming  the  relation- 
ship of  the  justice  Adee  to  be  as  shown,  furnished  a  safflctent  basis  for  the 
defense  ot  former  conviction. 
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1.  By  section  832  of  the  Oode  of  Criminal  Procedure,  It  Is  provided  that  a 
plea  of  A  former  judgment  of  conviction  or  acquittal  majrbe  pleaded  either 
with  or  without  the  plea  of  not  gnlltj.  In  the  present  case,  when  the  plea 
of  former  conviction  was  put  In,  the  plea  of  not  guilty  was  not  withdrawn. 
Both  pleas  stood  upon  the  record  together,  as  they  properly  might,  under  sec- 
tion 382.  Upon  each  an  Issue  of  fact  exiatod.  Code  Crim.  Pnw.  §  354. 
Both  together  constituted  the  defense  interposed  by  the  defendant.  When 
the  trial  upon  the  indictment  was  moved  and  ordered,  it  brought  up  for  the 
consideration  of  the  court  both  pleas.  Ko  provision  is  made  by  the  Code  for 
a  separate  trial  In  ease  there  is  more  than  one  Issue.  A  complete  trial  In- 
vfdved  the  dlspoBitlcm  of  both,  so  far  as  it  was  necessary  In  order  to  arrive 
at  a  final  ^ndgment.  By  section  388.  Id.,  which  reguIatcA  the  course  of  the 
trial.  It  is  provided  that  the  evidence  In  support  of  the  indictment  most  be 
first  given,  and  then  thedefendant  must  give  his  evidence  In  support  of  "his 
defense. "  Tills  section  seems  to  apply  to  all  trials  without  reference  to  what 
kind  of  defense  the  defendant  has  put  In.  In  the  present  case,  the  eourt,  for 
the  benefit  of  defendant)  permitted  him  to  give  first  his  evidence  upon  the 
plea  of  former  oonvtcUon.  Of  this  the  defendant  does  not  complain.  If  it 
was  irregular,  the  defendant  is  not  In  a  position  to  raise  the  question.  No 
claim  was  made  that  the  whole  case  should  be  presented  to  the  Jury  at  once. 
In  Uiia  respect  the  practice  before  the  Code  was  followed.  See  1  Colby,  Crim. 
Ijiw,  277.  In  1  Bish.  Grim.  Pioc.  §  812.  It  is  said:  "When  the  special  plea 
Hnd  not  gnllty  are  pleaded  together,  the  better  practice  Is,  not  to  try  them  to- 
gether, but  to  submit  the  former  to  the  jury  first.  Still,  some  American  courts 
appear  to  allow  It,  when  accompanied  1^  the  instruction  to  the  jury  to  pass 
on  the  former  first,  and  disregard  the  latter.  If  they  find  on  the  former  for  the 
defendant."  In  1  Whart.  Grim.  Law,  g  572,  It  is  said  that,  *'in  cases  where 
the  defendant  pleads  over  to  the  felony  at  the  same  time  with  the  issue  In  the 
plea  of  antr^ig  acquit,  the  jury  are  charged  again  to  inquire  of  the  second 
issue,  and  the  trial  proceeds  as  If  no  plea  in  bar  bad  been  pleaded.**  In 
Hoeht^t  Ceue,  1  Leacl^  184,  It  Is  said  In  such  a  ease  that  the  Issues  are  always 
tried  upon  sqiarate  oharges  to  the  jury.  The  reason  was  that,  if  the  jury 
found  for  the  defendant  on  the  plea  in  abatement,  there  would  be  no  oc<»i- 
sion  to  proceed  to  the  other  Issue.  There  is,  however.  In  these  authorities  no 
snggeation  that.  It  it  became  neeemary  to  have  the  main  issue  passed  upon, 
anf>ther  Jury  should  be  impaneled.  The  Inference  is  to  the  contrary.  In 
Pet^s  y.  Tfimhtet  (Snp.)  16  27.  Y.  Supp.  60,  the  defendant  pleaded  only  a 
former  conviction.  This  Issue  was  tried  before  a  jury,  and  verdict  given  for 
thf  people.  The  defendant  was  then  allowed  to  plead  anew,  and  his  plea  of  not 
gnilty  was  received,  and  a  new  Issue  subsequently  tried  before  another  jury. 
Upon  the  appeal  the  claim  was  made  by  the  defendant  that  both  Issues  should 
baTo  been  tried  by  the  same  jury,  and  the  court  say:  "It  Is  evident  that  such 
is  not  the  Intention  of  the  statute  in  case  the  two  pleas  are  separately  inter- 
posed.** We  think  the  court  did  not  err  in  declining  to  call  another  jary. 
The  proceediniFs  on  both  issues  constituted  but  one  continuous  trial.  The 
Oode  permitted  them  to  be  put  in  together,  and,  as  do  provision  was  made  for 
trial  before  different  juries,  it  is  to  be  inferred  that  no  such  trial  was  con- 
templated. 

2.  If  the  first  trial  was  void  by  reason  of  the  relationship  of  one  member  of 
the  eourt,  it  would  follow  that  there  would  be  no  basis  for  the  defense  of  for- 
mer conviction.  Carter  v.  People,  1  Abb.  Dec.  308.  It  would  be  a  case  of 
mistrial,  (Shepherd  v.  People,  25  N.  Y.  420,  citing  2  Hawk.  P.  C.  c.  36,  § 
15,)  and  that  would  be  no  trial.  If  the  court  as  constituted  was  without  au- 
thority in  the  premises,  the  defendant  was  not  in  jeopardy.  1  Bish.  C^im. 
Law,  8  1028.  Want  of  jurisdiction  may  be  shown  collaterally.  FergtmmY, 
Crawford.  70  N.  Y.  265.  In  Baldwin  v.  MeArthur,  17  Barb.  414,  it  was 
held  that  where  one  of  the  members  of  a  conrt  of  sessions  granting  an  order 
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apply  for  the  order,  thp  court  baa  no  juriBdlcUon,  and  tbe  prooeediqgs  and 
order  are  void.  The  action  was  to  recover  the  amount  allowed  b3F  the  order. 
The  same  principle  was  held  in  Hiveaburffh  v.  Hennea*,  4  LaoB.  208*  In  r^ 
gard  to  an  order  of  affiliation  made  by  a  court  of  special  sessions  composed 
'of  two  Justices,  one  of  whom  was  related  to  the  complHinant  within  the  pro- 
hibited degree.  The  action  was  for  false  imprisonment.  The  samo  thing 
seems  to  have  been  held  in  Oakley  v.  Aspinwall,  3  N.  Y.  547.  It  was  there 
h^  that*  when  one  of  the  judges  of  the  court  of  appeals  was  disqu&IiAod  to 
Bit  In  a  case  by  reason  of  consanguinity  to  one  of  tbe  parties,  be  cannot  sit. 
even  by  consent  of  both  the  parties,  and,  if  he  do,  the  judgment  will  be  va- 
cated. If  tbo  judgment  was  only  voidable,  it  would  seem  ttiat  tbe  consent 
would  cover  tbe  irregularity.  See,  also,  Schoonmaker  v.  Cleartoater,  41 
Barb.  204^  affirmed  in  court  of  appeals,  1  Abb.  Dec.  341.  In  this  case,  in 
the  court  of  appeals,  at  page  345,  Judge  Denio  says  ttiafc  the  dedslon  of  the 
court  of  appeals  in  the  Oakley  Case  was  that  such  a  judgment  was  not  sim- 
ply erroneous,  but  utterly  void.  These  decisions  were  under  a  provision  of 
the  statute  similar  to  section  46  of  theCodeof  Civil  I^ocedure.  which  provides 
that  a  judge  shall  not  sit  as  such  in  a  case  or  matter  if  he  is  related  by  con- 
sanguinity or  afflnitv  to  any  party  to  the  controversy  within  the  sixth  degree. 
With  regard  to  statutes  of  this  Icind,  It  is  said  in  Freem.  Jodgm.  (2d  Ed.)  § 
146*  that  the  general  effect  of  the  statutory  prohibition  in  the  several  states 
is  undoubtedly  to  change  the  rule  of  the  common  law  so  far  as  to  Tender 
those  acts  of  a  judge  Involving  the  exercise  of  judicial  disci'etion,  in  a  case 
wherein  he  is  disqualified  from  acting,  not  voidable  merely,  but  void.  See, 
alsOk  12  Amer.  &  Eng.  Enc-  Law,  43.  The  adjudicatiunsof  the  different  states 
are  not  entirely  in  liarmony  on  this  subject.  See  1  Btaclc«  Judgm.  §  174. 
Following  the  adjudications  In  this  B^ate,  it  must,  I  tblok.  be  bold  that  tbe 
trial  in  question  was  void. 

If  the  flrst  trial  was  not  void,  but  only  voidable,  the  question  might  arise 
whether  tbe  order  setting  aside  the  verdict*  which  was  made  by  the  same 
court  upon  the  fact  of  relationship  appearing,  would  not  conclude  the  defend- 
ant until  reversed.  That  order  was  not  appealed  from.  It  was  held  in  Say 
v.  Gfeneral  Sessionx,  12  Wend.  272,  that  acourtof  general  sessions  bad  power 
to  set  aside  a  verdict  for  Irregularity.  It  is  not,  however,,  necessary  to  decide 
upon  tbe  validity  of  that  order. 

There  are  no  other  questions  that  call  for  special  consideration.  Tba  de- 
fendant claims  that  the  order  continuing  the  unfinished  business*  made  at 
the  close  of  the  Qrst  term*  to  tbe  following  term,  was  invalid.  It  was*  bow- 
ever,  not  necessary  that  any  order  should  have  been  made  for  that  puipoaa 
The  defendant  claims  that  be  was  entitled  to  a  separata  judgment  on  tke  ver- 
dict upon  the  Issue  uf  former  conviction.  Wh  think  not.  The  Code  does  no' 
seem  to  provide  for  this  particular  contingency.  The  former  practice  ma^ 
therefore  be  followed.  See  People  v.  Trimble,  (N.  Y.  App.^  29  K.  £.  Rep 
1100.  Section  442,  Code  Crim.  Proo.,  to  which  tlie  counsel  refers,  applies 
only  to  judgment  in  case  of  special  verdict.  Kor  was  the  defendant  entitled 
to  re-examine  the  jurors  after  they  had  passed  upon  ihe  question  Qrat  sulunit- 
ted  to  them.  The  jury  was  impaneled  to  try  the  Indictment.  Before  it  was 
sworn  the  defendant  had  and  exercised  the  right  of  examination*  and  there  is 
no  claim  that  he  did  not  then  fully  exhaust  the  subject.  Tha  fomfolng  con- 
siderations lead  to  the  affirmance  of  the  judgment 

Judgment  of  tbe  court  of  sessions  of  Delaware  county  affirmed,  and  pn>- 
ceedingi  remitted  to  that  court  for  the  execution  of  the  judgmaat,  AU  oao- 
enr. 
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(Bujmmf  Court,  General  Term,  FourA  Department  Bcptetbtr,  IM) 

L  KuiRMin  FMaoramr— Wh4T  Oommtotm— Omi.  Aonov. 

An  aotkm  for  maliolou  proMrattoa  to  matntaiiiBbl*  for  bringing  m  diil  action  ift 
replOTln  and  taldng  goods  tberdn. 

ff  aiVS— PbOBaBU  CATTflS. 

After  JodgmeDt  for  dofeodant  in  nplerln,  another  replevin  suit  sgnlnrt  the  same 
defendant,  uiTtdTlng  the  same  issues,  was  diseoDtinned  pursuant  to  an  agrssment 
tkat  it  ahonld  aUde  the  onnt  of  the  firsb  MM,  that  snoh  disoontlnaanoe  ma 
not  prima  faeU  evidence  that  the  dlsoontinued  salt  was  wtthont  probable  oaose. 

Appeal  from  irinniit  ooait,  Ohondagn  ooanty. 

Action  by  Hareua  Broansteln  affalnat  DiiTid  A.  Sfthleln  ud  o^en  ftir 
malicioQs  proflecntion.  From  a  judgment  In  favor  of  pl^ntiff  tor  •3,000, 
and  from  an  order  denying  a  motion  on  the  ininntes  for  a  new  trial,  defwkd- 
anta  appeal.  Reversed. 

Ar^Eued  before  HarDIn,  P.  J.*  and  Habtih  and  Mekwin,  JJ. 

IK.  tf.  Traetft  for  appellaite.  £ou<e  Mar^aUt  Iter  reapondent. 

Merwin.  J.  On  or  about  December  4.  1882,  the  defendants  In  this  action 
brought  an  action  In  replevin  against  the  plaintiff  herein  to  recover  the  p6s* 
scuion  of  goods  to  the  amount  &t  about  Sl.400,  wtiich  had  been  a  short  time 
previous  purchased  by  Brounstein  of  these  defendants  or  their  assignors, 
Levlnson  ft  Go.  The  purchases  by  Brounstein  were  on  time,  that  had  not 
expired,  and  the  theory  of  the  replevin  action  was  that  the  purchiises  Were 
fraudalent.  So  thdt  the  defendants  had  a  right  to  rescind  the  sue,  and  recover 
the  property  Itself.  A  portion  of  the  property  was  taken  from  Brounsteln 
by  the  sheriff  upon  the  process  Issued.  Two  similar  Actions  were  previously 
brought  by  other  crt^itots  agiiinst  Brounsteln.  One  of  the  latter  wns  after- 
wards brought  to  trial,  and  resulted  In  a  verdict  In  favor  of  BroimstHn, 
Thereupon  the  action  of  Bahlein  against  Brounsteln  was  discontinued.  Soon 
after  that  the  present  action  was  brought.  The  plaintifl  claims  that  tke  ac- 
tion in  replevin  was  brought  without  probable  cause,  and  from  malice,  and 
the  verdict  of  the  jury  is  to  that  effect.  At  the  outset,  the  appellants  claim 
that  an  action  for  malicious  prosecatton  cannot  be  maintained  for  the  bring- 
ing of  a  dvil  action  in  replevin,  and  the  taking  of  goods  therein.  No  case 
In  this  state  is  cited  to  sustain  the  proposition.  On  the  contrary,  it  was  long 
■go  held  in  Fangbum  v.  Bull,  1  Wend.  845,  that  an  arrest  and  holding  to 
bail  are  not  indispensably  necessaiy  to  ttie  maintenance  of  an  action  for  a 
malicious  prosecution.  In  Bump  v.  Belts,  19  Wend.  421,  it  is  said  by  Xel- 
aoN,  G.  J.,  that  the  action  Ilea  against  any  person  who  maliciously  and  witb- 
cot  probable  cause  prosecutes  another,  whereby  the  party  prosecuted  sustains 
an  injury  either  In  person,  property,  or  reputation.  Bee,  also,  Demfrey  v. 
Lepp.  52  How.  Pr.  11;  Lawton  v.  ffreen,  64  N.  T.  331;  Shqfer  v.  Lattcks, 
58  Barb.  426;  Whipple  v.  Fuller,  11  Conn.  182;  Closson  v.  Staples,  42  Vt. 
209,  14  Amer.  &.  Eng.  Enc.  Law,  94.  In  the  present  esse,  not  only  was  the 
property  of  the  plaintiff  interfered  with,  but  his  business  was  largely  io- 
jared,  and,  if  the  plaintiff  is  correct  upon  the  facts,  the  process  of  the  court 
was  improperly  used  by  the  defendants,  to  bis  great  damage.  We  think  the 
action  is  maintainable  so  far  as  the  form  Is  eoneerned. 

It  Is  furthw  claitaed  by  the  appellants  thitt  ttie  conrt  erred  to  their  injury 
In  its  charge  as  to  the  effect  of  the  discontinuance  of  the  replevin  action. 
The  appellants  asked  the  court  to  charge  "that  the  discontinuance  of  the  re- 
plevin aetton  brongbt  by  the  defendants  does  Aot,  under  the  circumstances 
of  this  ease,  ctfttstitute  a  want  of  probable  cause. "  To  this  the  court  replied: 
"I  decline  to  charge  in  that  form,  but  I  do  charge  it,  iidding  these  words: 
* prima  faeit  evidence  of  such  want.'"   Exception  was  duly  tuken. 
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The  Judf^nent  of  discontinuance  was  entered  upon  a  stipulation  signed 
by  the  attorncTS  of  both  parties,  which,  after  reciting  the  oommencement  of 
the  action,  and  the  Joining  of  issue,  proceeded  as  follows:  **And,  the 
plaintiffs  being  desirous  of  discontinuing  the  same,  it  herebjr  stipulated  that 
the  defendant  may,  upon  Qling  this  stipulation  upon  said  discontinuance,  en- 
ter judgment  against  the  above-named  plaintiffs  without  further  application 
to  the  court  in  bis  favor,  dismissing  tlie  plaintiffs'  complaint  herein  upon  the 
merits,  and  adjudging  that  the  title  of  the  property  involved  in  this  action 
was  on  the  4th  day  of  December,  1882,  and  still  is,  in  the  defendant;"  and 
the  terms  of  the  judgment,  Including  the  damages  and  costs,  were  provided 
for.  It  appears  from  the  record  before  us,  without  dispute,  that  this  stipula- 
tion was  ooade  after  a  trial  and  verdict  for  Bronnstein  in  one  of  the  cases, 
and  in  pursuance  of  an  understanding  between  the  attorneys  of  the  respectf  ve 
parties  that  upon  the  trial  of  one  of  the  cases  the  others  should  abide  the 
event.  The  Issnes  involved  in  each  were  the  siune,  so  that  practically  the 
trial  of  one  was  the  trial  of  the  whole.  In  this  view  the  discoDtinuance  was 
not  a  voluntary  one  within  the  rule  laid  down  in  Surham  v.  Saf^fordt  19 
Wend.  417.  An  acquittal  is  not  prima  facie  evidence  of  want  of  prol»bIe 
oause.  CBeott  v.  Bimpton,  1  Sandf.  601,)  nor  Is  a  neglect  to  prosecute,  {Gor- 
ton Y.Jh  AngaU,  6  Wend.  418.)  We  tbink  it  should  not  liave  been  held  that, 
under  the  eiroumstances  of  this  case,  the  dlscontlnnance  was  prima  ftuAi 
evidence  of  want  of  probidile  cause.  The  error  In  that  regard  is  of  aufllcient 
materiality  to  call  for  a  new  trial. 

The  appellants  also  claim  Uiat  the  court  erred  in  declining  to  chazge  as  they 
requested  In  regard  to  the  effect  of  advice  (rf  counsel,  and  the^  refer  to  some 
cases  which,  as  they  claim,  sustain  their  position.  The  rule  laid  down  in 
Hazzaird  v.  SXury,  120  X.  T.  227,  24  N.  E.  Bep.  194,  seems  to  throw  some 
doubt  upon  the  correctness  of  appellants'  position.  It  Is  not,  however,  nec- 
essary here  to  pass  upon  that  and  some  other  questions  that  are  presented, 
as  upon  a  new  trial  a  different  situation  may  appear. 

Judgment  and  order  reversed  upon  the  exceptions,  and  a  naw  trial  ordend, 
with  costs  to  abide  the  event.  All  concur. 


BSABDSLEE  0.  HsuiNaWAT  6t  OZ. 

(SuprenM  Court,  Oeneral  Term,  Fourth  Department.  September,  188ti) 

L  Da&iB  at  PABTMaa— DnoBABea— Nbw  aqbbembnt  with  SuKvivoa. 

On  tbe  death  of  a  member  of  a  banldnff  firm,  the  aurvivoroimaaaed  its  boiineM, 
and,  witbont  tbe  oonaeiit  or  knowledKe  «  deoedenVs  sdmintstavtors,  asreed  to  pej 
(he  holder  of  interest-bearing  oerUflcates  of  depoelt,  p»able  on  demand,  a  higner 
rate  of  iDterest,  and  did  bo  until  he  became  insolvent  fieZd,  that  deoedenVa  eetats 
was  not  thereby  discharged  from  liability. 

IL  Bun— lasoLVixoT  ov  Bijaviv<m— Hbcisbitt  to  Raoovaa  Juseionn. 

Theestateof  a  deceased  partner  may  be  saed  by  a  oredltor  of  tiie  Arm  oa  proof 
of  the  sarvivor^B  InaolvenQy,  without  first  recovering  Jndgmemt  sgahist  him  and 
having  ezeoQtlon  retanted  nnaatiBfled. 

Appeal  frtHtt  circuit  orart,  Broome  ooun^. 

Action  by  Darwin  M.  Beardslee  against  Vincent  W.  Hemingway  and  an- 
other, administrators  of  Harry  Hemingway,  deceased.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

Argued  before  Habdih,  F.  J.,  and  Martin  and  Mebwdt,  JJ. 

AJeaj.  A  A.  W..Cumming,  for  appellants.  Carver,  Deyo  A  Jenkintt  for 
respondent. 

Mkrwin,  J.  This  action  is  brought  to  reoover  the  amoant  of  fonr  eerUfl- 
catea  of  deposit,  amounting  in  the  aggregate  to  lftl,2O0,  given  by  the  bank- 
ing firm  of  H.  Hemingway  ft  Son  to  P.  P.  Beardslee,  prior  to  May  14, 18B& 
The  certifloates  were  in  the  usual  form,  and  each  had  thi  clause,  "Interest  at 


DigitizGd  by  Google 


Sup.  Ct] 


BXABDSLEB  V.  HEMINGWAT. 


215 


8  per  cent.  If  6  months."  The  firm  waa  composed  of  Harxy  Hemingway 
and  Eogene  B.  Hemingwaj.  The  former  died  on  May  14, 1886,  and  the  cer- 
tifleatea  in  question  were  then  outstanding.  Eugene  B.  continued  and  indl- 
Tidually  carried  on  the  businesa  at  the  same  place,  and  also  adjusted  unset- 
tled copartnership  bnslness.  On  or  about  June  15.  1886.  there  was  a  conver- 
aation  between  P.  F.  Beardslee  and  Eugene  B.  Hemingway  with  reference  to 
an  increased  rate  of  interest  upon  the  certificates.  Beardslee  said  to  Heming- 
wsy  Uiat  he  could  at  some  other  bank  get  4  per  cent.,  and  Hemingway  r^ 
plied  that  be  would  allow  him  4  per  cent,  on  the  cerliflcates  if  be  would 
leave  them.  At  the  close  of  Hemingway's  evidence.  Id  reply  to  the  guest  .on. 
"When  you  agreed  to  pay  the  fonr  per  cent.,  what  was  the  conversiUion  be- 
tween you  and  Mr.  Beardslee?"  th?  witness  test] fled:  "He  said  he  could  get 
fonr  per  cent,  here  In  Btnghamton  at  the  Savings  Bank,  and  that  if  I  could 
not  pay  it  he  would  probably  make  the  change.  He  did  not  say  he  really 
woald,  but  carried  that  idea,  and  I  told  him  I  would  give  him  the  increase 
rate  of  Interest,  four  per  cent.,  on  the  condition  that  be  left  it.  Tbst  is  all 
the  oonversation  in  regard  to  it"  In  substance,  Hemingway  verbally  agreed 
to  pay  Beardslee  4  per  cent.  Interest  if  he  wonld  leave  the  money.  The  money 
waa  not  drawn  out,  and  thereafter,  and  up  to  December  1, 1889.  interest  was 
paidatthe  rate  of  4  percent.  There  w»s,  as  the  court  below  found  on  sufficient 
evidence,  no  agreement  to  leave  the  money  any  time,  or  till  the  happening  of 
any  event,  and  no  agreement  which  would  have  prevented  the  holder  from 
demanding  the  same  at  any  time.  The  defendants  had  no  knowledge  of  and 
did  not  consent  to  the  change  of  Interest.  They  were  apptdnted  admin  Istra- 
tors  on  the  28d  September,  1886.  Shortly  after  December  1,  1889,  Eugene 
B.  Hemingway  fiUled.  The  present  action  waa  commenoed  on  20th  August, 
1891,  and  the  plaintiff,  to  whom  the  certlflcates  liad  been  transferred,  recov- 
ered their  amount,  with  interest  at  3  per  cent,  from  December  1,  1889. 

The  defense  is  mainly  based  on  the  transaction  between  plaintiff's  assignor 
and  the  surviving  partner  with  reference  to  the  Increaded  rate  of  interest. 
There  was  nothing  to  prevent  the  creditor  from  demanding  his  pay  at  any 
Ume  upcm  the  certificates.  There  was,  therefore,  no  extension  of  time  of 
payment  that  would  release  the  estate  of  the  surviving  partner,  assuming  it 
occupies  the  position  of  a  surety.  Indeed,  tlie  claim  of  the  defendants  does 
not  seem  to  be  placed  on  this  basis,  but  upon  the  theory  that  there  was  in  ef- 
fect a  new  contract  between  the  creditor  and  the  surviving  partner,  that 
operated  to  release  the  estate.  In  ffameraley  v.  Zambertt  2  Johns.  Ch.  608, 
it  la  said  by  Ohancellor  Kent  to  be  the  established  doctrine  that  neither  de- 
1^.  nor  lapse  of  time,  nor  dealing  with  the  survivor,  nor  calling  for  and  re- 
ceiving part  of  the  debt  from  the  survivor,  amounts  to  a  waiver  or  bar  of 
the  claim  upon  the  assets  of  the  deceased.  In  Parsons  on  Partnership,  (2d 
Ed.)  p.  438,  it  is  stild,  with  reference  to  the  liability  of  a  retiring  partner,  that 
"if  a  creditor  of  a  firm  contracts  or  agrees  with  a  new  firm  to  take  their  se- 
curity in  discharge  of  that  of  the  old,  the  retiring  partner  Is  discharged  from 
any  liability  to  pay  the  debt,  and  whether  such  an  agreement  has  tuen  place 
is  a  question  of  fact  for  the  jury.  To  discharge  the  retiring  partner,  how- 
ever.  It  is  not  suillcEent  to  take  a  new  security,  but  there  must  be  an  agre^ 
ment  to  dlschai^e  him  from  the  liubility  of  the  old  firm. "  The  mere  receiv- 
ing of  interest  from  the  new  llrni  will  not  discharge  the  old.  Id.  p.  441; 
DanMr.  Cross,  S  Yes.  277.  In  Heath  v.  Percival,  IP.  Wms.  682. 1  Strange, 
403,  and  referred  to  in  2  Colly.  Partn.  (6th  Ed.)  914,  there  was  an  agreement 
by  the  continuing  partner  to  pay  an  increased  rate  of  interest,  and  a  receipt 
of  the  same  by  the  creditor.  It  was  held  that  the  estate  of  the  retiring  part- 
ner was  not  released.  The  question  in  such  cases  seems  to  be  whether  the 
transactions  show  that  the  creditor  has  accepted  the  liability  of  the  survivor 
in  discharge  of  the  liability  of  the  partnership,  ( Winter  v.  Innest  4  Mylne  & 
C  101:  16  Ajnef.  A  Eng.  Enc.  Law,  906, 908,  and  oases  cited;  Fogarty  v. 
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OtOlm,  48  K.  T.  Supw.  Ot  897.)  uid  thli  Is  a  qaestfon  of  flut,  (iTsrrft  t. 
FaneeUt  15  Bmt.  8S.)  In  the  preient  oaae.  the  oertiQcatn  of  tlie  flrm  wen 
not  surrpiidered.  nor  was  there  any  further  obligation  In  writing  taken  from 
the  surviTor.  The  creditor  was  given  the  option  of  allowing  his  money  to 
mnaln,  and  receiving  an  increased  rate  of  interest.  This  option  the  eredltor 
arailed  himself  of  for  sereral  years.  The  debt  was  not  changed.  There  is 
no  finding  or  request  to  And  that  the  creditor  intended  to  releaae  the  estate, 
or  that  the  surrivor  Intended  or  agreed  to  become  solely  liable.  We  cannot 
say  as  matter  of  law.  upon  the  facts  as  here  presented,  that  such  Intent  ex- 
isted on  the  part  of  either  party,  or  that  exclusive  credit  for  the  debt  was 
given  to  the  survivor.  It  follows  that  the  defense  in  this  regard  is  not  made 
oat.  In  the  course  of  the  trial  the  plaintiff  showed  that  on  the  2d  of  July,  1890. 
he  recovered  a  Judgment  In  the  snpreme  court  agiiinst  Eugene  B.  Heming- 
way npon  the  claim  in  controversy,  upon  which  execution  was  thereafter  is- 
sued, and  returned  wholly  unsatisfled.  The  defendants  claim  that  this  Jtidg^ 
ment  Is  Invalid  by  reason  of  certain  defects  in  the  affidavits  upon  which  an 
order  for  the  service  of  the  summons  by  publication  was  liased.  This  que^ 
tlon  it  Is  not  impurtnnt  here  to  consider,  as  It  is  found  upon  sufficient  evldenee 
that  Eugene  B.  Hemingway,  at  the  time  of  the  commencement  of  this  action, 
and  for  some  time  prior  thereto,  was  Insolvent.  This  authorized  an  action  to 
enforce  payment  against  the  estate  of  the  deceased  partner.  Pope  v.  Cole,  55 
N.  T.  121.  It  was  not  error  for  the  court  to  decline  to  receive  evidence  that 
defendants  bad  no  assets.  Code,  §  1824.  Nor  does  it  appearthat  the  ruling 
of  the  court  as  to  certnln  declarations  of  plaintiff's  assignor  was  anoneoua. 
CUw»  V.  Kehr,  90  N.  Y.  633.  The  judgment  should  be  affirmed. 
Judgment  affirmed,  with  oosts.   All  concur. 


Emnr  «.  London  AsffOB.  Cobp.  et  aZ.  Same  9.  LnsBTT  Im,  00.  of  ITbv 

YOBK  CiTT  €t  ai.    SaUB  «.  FlBB  ASS'K  OF  PHILADELPHIA  et  ah  SAHK 

V.  Fhheox  Ins.  Co.  of  Hartford  et  al.  Sahb  «.  Wbstoubstbb  Fibs 
Inb.  Co.  of  New  Yoke  •(  al.  Same  v.  Nbw  Yobe  Bowbbt  Fibb  Iks. 
do.  «t  al.  Sake  e.  Williahsbcror  Gixt  FntB  Ins.  Go.     tU,  Sakb 

FiRB  Ins.  Ass'n  of  London  et  al, 

'  (Supreme  Court,  Geaieral  Term,  Fourth  Department.   September,  1890.) 

1.  IllSUBAiroS  — COITDITION  OW  FOUCT  —  SUBROOATIOK  OF  INSUBBE— APPiUIIBniTT. 

A  mortKage  clause  Id  an  insurance  poller  provided  tbat  whenever  the  insurer 
sbould  pa;  tbe  mortgagee  any  sum  for  loss,  and  should  claim  that  as  to  the  mort- 
gagor no  liability  therefor  existed,  the  InsnTer  should,  to  the  extent  ot  sneh  paj- 
ment,  be  subrogated  to  all  the  rights  of  the  mortgagee  under  all  securities  held  u 
collateral  to  the  mortgage  debt,  but  that  no  snbrogatlon  abould  Impair  tbe  rivhts 
of  the  mortffagee  to  recover  the  full  amount  of  his  claim.  Held  tJiat,  where  fore- 
closure proceedings  were  oommenced  before  the  loss,  the  mortgagee  was  entitled 
to  proceed  therewith,  and  apply  the  proceeds  of  the  sale  on  tbe  mortage  debt;  and. 
tbete  remaining  due  on  the  debt  adencienoy  of  more  than  the  amonntoftauunuioa, 
tbe  Insurer  is  not  entitled  to  subrogation. 

IL  SaIU— ADDmOKAL  InSURAXCB— RiOHTS  or  MORTOAOBB. 

Several  Insurance  policies,  which  were  made  payable  to  the  mortgagee  of  the  In- 
enred  property  as  his  interest  might  appear,  placed  the  limit  of  insurance  on  ttaa 
property  at  flO.OOO,  and  each  provided  tbat  the  insurer  should  not  be  liable  for  a 
greater  proportion  of  any  loss  than  the  amount  insured  should  bear  to  the  whole4a- 
surance  thereon,  wbetber  valid  or  not,  but  that  the  insurance,  as  to  the  interest  of 
the  mortgagee,  "shall  not  be  invalidated  by  any  act  or  neglect  of  the  mortgagor 
or  owner. "  H&ld  that,  wttere  tho  owner  afterwards  obtained  additional  insurancse 
In  violation  ot  the  limit  thus  fixed,  iu  which  the  mortgagee  had  no  interest,  in  d*- 
terminioK  the  proportioa  which  each  csompany  should  fK*  the  Bortgagea^  the 
amount  of  such  additional  insnratioa  should  not  m  oonaiderea. 

L  Bam— Appkaisal  or  Loss. 

Where  appraisers  of  property  damaged  by  flre  hare  made  an  award,  and  It  has 
been  approved  by  the  Insnrea,  iu  the  abseaoe  of  an  agreement  therefor,  tiie 
ytalsers  cannot  axtarwarda  make  an  oddlUonal  award. 
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Appeal  from  Judgment  on  report  of  referee. 

Actions  on  Inauranoe  pollciee  by  Fred  0.  Eddy,  reoelver  of  the  Syraease 
Screw  Company,  against  the  London  AssumnoeCjorporntion;  the  same  plaintiff 
aj^ainst  the  Liberty  Insurance  Oompany  of  New  York  Ctty;  the  same  f^ainst 
tbe  Fire  Association  of  Philadelphia,  Pa.;  the  same  against  the  Phenlx  In- 
surance Company  of  Hartford,  Conn. ;  the  same  against  the  Westchester  Fire 
Insurance  Company  of  New  York;  the  same  against  the  Kew  York  Bowery 
Fire  Insnrance  Company;  the  same  against  the  Wllliamsburgh  City  Fire  In- 
surance Company;  the  same  against  the  Fire  Insnrance  Association  of  Lon- 
don, Eng.  Giles  Everson,  mortgagee  of  the  Insured  property,  was  made 
party  defendant  in  each  action.  The  several  aetlons  were  tried  together,  re- 
•ultiug  in  a  jadgment  for  the  mortgagee  In  each  ease,  and  defendant  com- 
panies appeal.  A£Brmed. 

Appeal  in  each  of  the  above-entitled  actions  from  a  Judgment  entered  in 
Onondaga  county  on  July  8,  1891,  upon  the  report  of  a  referee  in  favor  of  the 
respondent  against  the  appellants.  All  of  the  actions  are  upon  policies  of 
Insurance,  obtained  by  the  plaintiff  or  bis  predecessor  In  title,  and  having  the 
loss  payable  to  Ererson  as  mortgagee,  Ttie  actions  were  tried  together,  the 
evidence  given  being  deemed  to  be  given  In  all  the  OHses.  There  were  sepa- 
rate reports  and  judgments.  Everson  was  made  party  defendant  because  he  de- 
clined to  be  plaintiff,  and  he  put  In  an  answer  in  each  case,  and  served  it  on  bis 
codefendant.  In  and  prior  to  December,  1887,  the  Syracuse  Screw  Company,  a 
manafacturing  corporation,  was  the  owner  of  certain  property  in  tlie  city  of 
Syracuse,  having  tliereon  two  buildings,  one  on  Pearl  street  and  the  other  on 
Ziock  street.  Everson  had  three  niortgHges,  given  by  the  company,  npon  the 
entire  property,  to  the  amount  altogether  of  about'  S30,000.  On  the  17th 
December,  1887,  the  London  Assurance  Corporation,  ttie  Fire  Association  of 
FhilKdeiphla,  Pa.,  the  Phenix  Insurance  Company  of  Hartford,  Conn.,  and 
the  Fire  Insurance  Association  of  London,  Eng.,  each  Issued  a  policy  insur- 
ing the  company  for  the  term  of  one  year  against  loss  or  damage  by  Are,  to 
an  amount  not  exceeding  $2,000  npon  the  Fmrl  atnet  property.  On  Decem- 
ber 29,  1887,  a  similar  policy  for  same  amount  was  issued  t»y  the  liberty  In- 
samnce  Company  of  New  York  City.  Each  of  these  five  policies  had  the 
clause,  "Privilege  for  ten  thousand  dollars  concurrent  insurHnce,  Incindlng 
this  policy."  On  the  I6th  May.  1888,  the  plaintiff  was  duly  appointed  re- 
ceiver of  the  Syraease  Screw  Company,  and  the  policies,  by  pn^er  indorse- 
ment, were  oontlnneil  in  force  for  the  beneflt  of  the  receiver,  loss  payable  as 
before.  On  the  i9th  November.  1^8,  the  New  York  Bowery  Fire  Insutwioe 
Company  and  the  Williamaburgh  City  Fire  Insorance  Company  each  issued 
a  policy  insuring  the  pl^ntiff,  as  receiver,  for  the  term  of  one  year,  against 
loss  or  damage  by  Are.  to  an  amount  not  exceeding  82.000.  o|x>n  the  Lock 
street  property.  On  November  20, 1888,  the  Plienix  Insurance  Company  of 
Hartford,  Conn .,  and  the  Westchester  Fire  Insurance  Company  of  New  York, 
each  issued  a  similar  policy  for  same  amount.  Each  of  these  four  policies 
liad  the  clause,  "Other  insurance  permitted." 

The  nine  policies  above  described  are  the  policies  opon  which  these  actions 
are  brought,  and  each  la  in  the  form  known  as  the  "Standard  Bre  Insurance 

Siicy  ot  the  state  of  New  York.**  and  contains,  among  other  things,  the  fol- 
wing  conditions:  "This  entire  policy,  aniesf  otherwise  provided  by  agree* 
Dioit  indorsed  hereon  or  added  hereto,  shall  be  void  if,  with  the  knowledge  of 
tbs  ittsuied,  foreclosure  proceedings  be  commenced,  or  notlee  given  at  sale,  of 
any  property  covered  by  this  pOiioy  by  virtue  ct  any  mortgage  or  trust  de^" 
"TUs  entlro  policy,  unless  otherwise  provided  1^  agreement  indorsed  hereon 
or  added  hereto,  shall  be  vtM  if  the  Insnred  now  has,  or  shall  henafter  maSsa 
«r  procure,  any  other  contrMt  ot  insurance,  whether  valid  or  not,  on  prop- 
erty covered  In  whole  or  in  part  bythls  policy.**  "This  company  shall  not 
to  liable  nndear  ibis  policy  for  a  greater  prqKVtlon  ot  «iy  loss  on  the  de- 
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scribed  property*  or  for  loss  by  snd  expense  of  removal  from  premises  en- 
dangered  by  Ore.  than  the  amount  hereby  insured  shall  bear  to  the  whole  in- 
surance, whethw  valid  or  not,  or  by  solvent  or  insolvent  insurers,  cover- 
ing such  property;  and  the  extent  of  the  application  of  the  insurance  un- 
der this  policy,  or  of  the  contrlbntlon  to  be  maHe  by  this  company  Id 
case  of  loss,  may  be  provided  for  by  tigreement  or  condition  written  hereon 
or  attached  or  appended  hereto,"  To  each  policy  there  is  attached  a  "mort- 
gage clause, "  so  called.  This  clause,  in  the  policies  of  the  London  As- 
surance Corporation,  the  Fire  Association  of  Fhilatlelphia,  Fa.,  and  the 
Pbentx  Insurance  Company,  of  date  December  17,  18ii7.  has,  among  otliers. 
the  following  paragraphs:  "Loss  or  daniage,  if  any,  under  this  policy,  ahall 
be  payable  to  Giles  Everson,  as  first  mortgHgee,  (or  trustee,)  as  interest  may 
appear,  and  this  insurance,  as  to  the  interest  of  the  mortgagee  (or  trustee) 
only  therein,  shall  not  be  invalidated  by  any  act  or  neglect  of  the  mortgagor 
or  owner  of  the  witbin-described  property,  nor  by  any  foreclosure  or  other 
proceedings  or  notice  of  sale  relating  to  the  property,  nor  by  any  change  In 
the  title  or  ownership  of  the  propei%,  nor  by  the  occupation  of  Uie  premises- 
(or  purposes  more  hazardous  than  are  permitted  by  this  polity:  provided,  that, 
in  case  the  mortgagor  or  owner  shall  neglect  to  pay  any  premium  dne  under 
this  pollcy,the  mortgagee  (or  trustee)  shall,  on  demand,  pay  the  same.**  "la 
case  of  any  other  insurance  upon  the  within-described  property,  thb  company 
shall  not  be  liable,  under  this  policy,  for  a  greater  proportion  of  any  loss  or 
damage  anstatned  than  the  sum  hereby  insured  bears  to  the  whole  amount  of 
insnranoe  on  said  [WOperty,  issued  In  or  held  by  any  party  or  parties  having- 
an  insunible  interest' therein,  whether  aa  owner,  mortgagee,  or  otherwise. " 
"Whenever  thia  company  shall  pay  the  mortgagee  (or  trustee)  any  sum  for 
leas  or  damage  under  this  policy,  and  shall  claim  that,  as  to  the  mortgagor  or 
owner,  no  liability  therefor  existed,  this  company  shall,  to  the  extent  of  such 
payment,  be  thereupon  legally  subrogated  to  all  the  rights  oC  the  party  to 
whom  such  payment  shall  be  made,  under  all  securities  Iteld  as  collatcriil  to- 
the  mortgage  debt;  or  may,  at  its  option,  pay  to  the  mortgagee  (or  trustee)^ 
the  whole  principal  due  to  or  to  grow  due  on  the  mortgage,  with  interest, 
and  shall  ttiereupon  receive  a  full  assignment  and  transfer  of  the  murtgitge 
and  of  all  such  other  securities;  but  no  subrogation  shall  impair  the  right  of 
the  mortgagee  (or  trustee)  to  recover  the  full  amount  of  his  claim."  The- 
mortgagee  clauses  in  the  other  policies  in  controversy  were  the  same,  except 
that  the  second  paragraph  above  quoted  was  omitted.  On  the  4th  December, 
1888,  the  propeity  insured  waa  partially  destroyed  by  Ore.  Thereafter,  under 
the  provlslona  of  the  poUdes,  an  appraisal  waa  made  of  the  loss.  Upon  th» 
Bearl  street  property  the  Ion  was  found  to  be  95,225.15.  Upon  the  Lode 
atoeet  property  the  loss,  as  the  referee  finds,  waa  appraised  at  $5,822.68.  Thfr 
appellants  claim  that  in  thia  the  referee  erred,  and  that  the  appraisal  should 
be  found  at  •4,877.76.  On  9tb  June,  188ti,  the  defendant  Everson  com- 
menced in  the  Buprame  court  an  action  for  the  foreclosure  of  the  three  mort- 
gages held  by  him.  To  the  last  one  of  the  mortgages  the  receiver  put  In  it 
defense.  The  action  as  to  the  other  two  waa  severed,  and  Judgment  of  fore- 
doanre  upon  them  was  entered  on  the  17th  December,  1888.  A  sale  thereon 
waa  had  on  January  9,  1889,  and  the  entire  property  sold  for  $15,400,  leav- 
ing a  deficiency  unpaid  of  $4,921.86.  Such  proceedings  were  thereafter 
taken  in  the  action  that  Everson,  on  the  19th  February,  1890,irecovered  judg- 
ment upon  his  other  mortgage,  it  being  adjudged  that  there  was  due  him 
thereon  the  sum  of  $12,474,  aside  from  tlie  deficiency  above  stated.  No  con- 
sent to  or  agreement  in  relation  to  the  foreclosure  proceedings  was  ever  ob- 
tained from  any  of  the  insurance  companies.  On  the  2d  and  25th  July,  18S^, 
the  plaintitF  obtained  from  other  companies  other  inauranoe  upon  the  Pearl 
street  prcmerty  to  the  amount  of  $2,750,  running  one  year.  No  conaent  to> 
thia  additional  inanranoe  was  given  by  any  of  the  insurance  compauiea  in  th» 
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present  controreny.  The  plaintiff  also  at  the  same  dates  obtained  additional 
insurance  upon  the  Lock  street  property  to  the  amount  of  $1,750,  running 
one  year.  This  additional  insurance  in  both  cases  was  without  the  knowl- 
edge or  consent  of  Everson. 

Ttie  referee  decided  that  the  foreclosure  proceedings  without  tfae  consent 
of  the  insurance  companies  rendered  the  contracts  of  insurance  void  as  be- 
tween the  plaintiff  and  the  defendant  companies*  and  that  the  insurance  upon 
the  Fearl  street  property  was  also  void  as  between  tfae  plaintiff  and  the  com- 
panies, by  reason  of  the  additional  insurance  beyond  the  flO.UOO.  He.  how- 
ever, held  that,  as  between  the  companies  and  Everson,  the  insurance  was 
good,  and  that  the  rights  of  Everson  were  not  affected  by  the  additional  in- 
surance, or  by  the  foreclusnre  proceedings,  and  that  he  was  entitled  to  have 
the  loss  upon  the  Pearl  street  property  apportioned  among  tfae  companies  upon 
tfae  biisis  of  $10,000  insurance,  and  tfae  loss  upon  tfae  Lock  street  property 
upon  the  basis  of  $8,000  insurance.  This  resulted  in  a  Judgment  in  favor  at 
Everson  against  each  of  the  companies  who  issued  a  policy  on  the  Pearl  street 
property  for  the  sum  of  $1,045.0^1,  and  against  each  of  the  companies  who  Ift- 
saed  a  policy  on  the  Lock  street  property  for  $1,330.67,  with  interest  from 
March.^,  1889,  besides  costs.  The  referee  also  adjudged  In  each  case  that 
the  insurance  company,  "upon  making  payment  to  said  Everson  of  said  loss, 
is  entitled  to  be  subrogated  to  all  the  rights  of  said  Everson  under  any  and 
all  securities  he  may  hold  as  collateral  to  the  said  mortgage  debt,  to  the  ex- 
tent of  such  payment,  or  to  pay  the  said  debt,  and  receive  an  assignment  in 
full  thereof,  together  with  all  such  securities;  but  such  subrogation  cannot 
impair  defendant  Eversou's  right  to  enforce  the  collection  of  his  claim  In  full 
against  tfae  principiil  debtor,  or  by  means  of  any  collateral  security  he  may 
hold."    The  plainlifl  did  not  appeal. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Merwin,  JJ. 

A.  S.  Saioyer*  tor  appellants.  WaUr$,  MoLmnan  &  Waters,  for  respond- 
ent. 

MsRWiM,  J.  The  questions  upon  these  appeals  relate  to  the  rights  of  the 
mortgagee  ag^nst  the  insurers.  The  appelluita  claim  that  their  light  of  sub* 
rogation  has  been  impaired  by  the  foreclosure  and  sale;  that  the  mortgagee, 
by  sDch  sale,  has  put  it  out  of  his  power  to  subrogate  the  insurers  to  the 
rights  which  he  bad  under  his  securities  at  the  time  of  the  fl re,  and  that*  there- 
fore, be  cannot  recover  for  the  loss.  By  the  mortgagee  clause  it  was  provided 
that,  whenever  the  insurer  should  pay  the  mortgagee  any  sum  for  loss,  and 
should  dalm  that  as  to  the  mortgagor  no  liability  therefor  existed,  the  insurer 
should,  to  the  extent  of  such  payment,  be  thereupon  legally  subrogated  to  all 
the  rights  of  tiie  mortgagee,  under  all  secarities  held  as  collateral  to  the  mort- 
gage debt,  or,  at  Its  option,  might  pay  to  the  mortgagee  the  whole  of  tfae 
mortgage  debt,  and  thereupon  receive  a  full  assignment  of  the  mortgage  and 
all  sncfa  other  securities.  It  was  also  provided  that  no  subrogation  afaould 
Impair  the  right  of  the  mortgaj^ee  to  recover  the  full  amount  of  bts  chilm. 
This  permitted  the  mortgagee  to  conUnne  tfae  foreclosure  pruoeedings,  which 
were  commenced  long  before  the  Are,  and  to  ^ply  the  proceeds  of  tfae  sate 
upon  the  mortgage  debt.  In  no  other  way  would  the  right  of  the  mortgagee 
to  recover  the  full  amount  of  his  debt  be  preserved  In  accordance  with  the 
express  stipulation.  After  the  applieatlon  of  such  proceeds,  there  still  re- 
mained a  large  deficiency,  much  more  than  the  entire  claim  against  the  In- 
sorers.  The  latter  did  n<A  offer  to  pay  the  mortgage  debt,  as  they  might  have 
done,  and  taken  an  assignment  The  appellants,  in  substance,  cUtm  that, 
upon  payment  of  the  loss,  they  became  owners  of  an  equivalent  proportion 
of  the  mortgage  debt,  and  would  be  entitled  to  the  benefit  of  thesame  propor- 
tion of  the  proceeds  of  the  securities.  This,  however,  wonid  be  inconsistent 
with  the  right  reserved  to  Uie  mortgagee  to  collect  the  full  amount  of  his 
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cl!ilm,niflffaftt  the nbrogRtfon  should  notlmpalrlt.  InPotterr.  VanReed^ 
70  K,  T.  19.  there  was  a  prorfsion  is  the  policy  that  In  case  of  loss  the  as- 
■nred  shonid  assign  to  the  lasorer  an  Interast  fn  the  mortgage  eqaal  to  the 
amount  of  hwa  paid.  The  insurer,  however,  paid  the  full  nmount  of  the 
mortgage,  and  therefore  no  question  of  Importance  here  was  considered.  In 
LbH  v.  Insunmee  Co.,  (Sap.)  5  N.  T.  Snpp.  526,  125  X.  T.  U2,  25  y.  B.  Hep. 
1088,  the  plaintifl  was  assignee  of  the  policy,  but  not  of  the  mortgage*.  He 
represented  the  owner  of  the  property,  but  ns  to  the  owner  the  policy  was 
void.  The  mortgaged  property,  after  the  loss,  was  fully  Sufficient  to  pay  the 
entire  mortgage  debt.  It  was  held  that  pMbtiff  could  not  recorer,  as  he 
00 uM  not  give  effect  to  the  right  of  subrogation  which  the  Insurer  had  upon 
payment  ot  the  loss.  Many  other  Oases  are  cited  by  the  counsel  for  the  ap- 
pellants, but  1  find  none  that  sustains  the  position  that  under  a  mortgagee 
clause  like  the  present  one  the  mortgagee  could  nut  enforce  his  securities  to 
the  fnll  amount  ot  hia  detit.  His  riglit  to  do  this  was  superior  to  the  right  of 
aubrc^tion,  and  so  made  in  express  terms. 

The  appellants  further  claim  that  the  referee  erred  In  excluding  from  the 
basis  of  apportionment  the  additional  tnsaranoe  that  the  plaintiff  bad  ob- 
tained, and  in  which  the  mortgagee  had  no  interest.  In  the  policies  ttpon  the 
V^ari  street  property  the  limit  of  insurance  was  placed  at  $10,000.  The  ad- 
ditional insunmce  was  in  violation  of  this  provision,  and  this,  as  against  the 
plaintiff,  made  the  polida  in  suit  on  thai  property  void.  In  tiie  policies  on 
the  Lock  street  property  there  was  no  such  limit.  Ail  the  adilllioniU  Inaur^ 
anee  was  without  the  knowledge  or  consent  <^  the  mortgagee.  By  the  mort- 
gagee clause  it  was  provided  that  the  Insurance  as  to  the  interest  of  the  mort- 
gagee "aball  not  be  Invalidated  by  any  act  or  neglect  of  the  mortgagor  or 
owner.**  Does  this  prevent  the  insurers  from  having  In  the  apportionment 
of  the  loss  the  benefit  of  the  additional  Insnranue?  In  the  body  of  each  of  the 
policies  in  suit  there  is  a  provision  that  the  insurer  sliall  not  be  liable  for  a 
greater  proportion  of  any  loss  on  the  described  property  than  the  amount 
thereby  insured  shall  bear  to  tlie  whole  insurance,  whether  valid  or  not  The 
claim  of  the  appellant  is  that  there  is  nothing  in  the  mortgagee  clause  that 
vill  prevent  giving  effect  to  this  provision,  and  therefore  including  in  the  ap- 
pwtionment  the  additional  insurance.  It  was,  however,  declJed  in  Hastings 
V.  Insumnoe  Co.,  78  N.  Y.  141,  in  regard  to  tlie  effect  of  a  similar  provision 
In  a  policy  and  a  mortgagee  clause  in  this  respect  like  the  one  licre.  that  the 
Insurer  was  not  entitled  in  the  apportionment  to  the  benefit  of  additioniU  in- 
surance obtained  by  the  mortgagor  without  the  knowledge  of  the  mortgagee, 
although  by  the  policy  otiier  insurance  was  permitted,  as  it  was  here  in  the 
four  policies  on  the  Lock  street  property.  It  was  there  held  that  the  mort- 
gagee clause  operated  as  an  independent  insurance  of  the  mortgiigee's  inter- 
est, and  gave  him  the  same  benefit  as  if  he  had  taken  out  a  aep»rate  policy, 
free  from  the  conditions  imposed  upon  the  owner,  and  making  hiiu  responsi- 
ble only  for  his  own  acts.  See,  also,  Insui-ance  Co.  v.  Olcott,  97  III.  455- 
The  Bastings  Case,  it  seems  to  me,  disposes  ailversely  to  the  appetlanle  of 
all  question  as  to  the  apportionment,  except  perhaps  in  the  cases  of  the  Lon- 
don Assurance  Corporation,  the  Fire  Association  of  Philadelphia,  and  the 
case  of  the  Phenix  Insurance  Company  under  its  first  policy.  The  mort* 
gagee  Clause  In  tliose  three  cases  had  nn  additional  paragraph, — ^that,  la  c;ise 
of  any  other  insurance  upon  the  described  property,  the  company  shall  not  be 
liable  for  a  greater  proportion  of  any  loss  than  the  sum  thereby  insured  bears 
to  the  whole  amount  of  insurance  on  the  property  issued  to  or  held  by  any 
party  or  parties  liaving  an  insurable  Interest  therein,  whether  asowner,  mort- 
gagee, or  otherwise.  In  each  of  those  three  policies  the  insurance  was  lim- 
ited to  910,000,  and  the  obtaining  of  the  additional  Insurance  was  la  violation 
<rf  this  provision,  and,  as  against  the  mortgagor,  made  the  policies  void.  Here, 
aeootdlng  to  the  dedalon  In  the  BatUnga  CatBf  there  was  an  Independent 
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•ontnet  between  tke  mortgagee  sDd  the  tQeuren.  one  provision  of  wbicfa 
it  was  agreed  that  the  mortgagee  tfK>uld  not  be  injured  hy  the  act  of  the 
mortgagor  In  obtaining  additionHl  insurance.  Can  It  be  held  that  by  another 
provision  it  was  understood  that  he  aliould  be  Injured  by  such  act?  Was  it 
the  Intent  of  the  parties  tbat  inauranoe,  obtained  by  the  owner  In  vioLition 
of  the  limit  provided  for,  and  by  reason  of  which  the  insurance  would  be  void 
aa  against  the  owner,  and  the  insurer,  if  It  paid  a  loss  to  the  mortgagee, 
would  have  the  right  of  subrogation,  should  t>e  included  in  the  apportion- 
ment of  tbe  loss?  Effect  must  be  given,  if  possible,  to  all  the  provisions  of 
Uie  contract.  The  main  object  of  tbe  whole  was  to  give  the  mortgagee  a  se- 
cority  upon  which  he  ooold  rely.  Any  act  or  neglect  of  the  mortgagor  or 
owner  la  to  be  thrown  out  of  view  aa  impairing  tbe  security  of  the  mortgagee. 
This  would  throw  out  of  consideration  tbe  question  of  additional  Insuranoe* 
as  that  w«s  the  nnaathorlzed  act  of  tbe  owner,  and  would  leave  tbe  apportion^ 
Ing  paragraph  to  tapply  (mly  to  the  insurance  obtained  within  Uie  authorized 
limit,  or  to  any  Insurance  ebtaioed  upon  tbe  Interest  of  the  mortgagee  htm- 
atAt,  Tbe  general  rule  is  that,  before  different  policies  of  Are  insurance  out 
be  held  to  eoutrlbate  to  tbe  same  loss,  tbe  insurance  mast  bare  beea  upon  tbo 
same  interest  in  the  same  property,  or  some  part  thereof.  £oto§ll  Mamaf^g 
Co.  T.  Safiguard  Fire  Ins.  Co.,  88  N.  Y.  591.  In  Aoer  v.  ihsuranoe  C»., 
57  Barb.  68*  tbe  policy  issued  to  plaintiff  oontaiaed  the  conditloa  thiU  "if 
tbe  asaiired,  or  any  other  person  or  parties  Interested,  shall  have  existing, 
daring  the  eontinuance  of  Uito  policy,  any  other  oontraot  or  agreement  for 
insoraoce  (wbetlier  valid  or  not)  against  loss  or  damage  by  flra,  on  the  prop- 
erty hereby  insured,  not  craseuted  to  by  this  company,  *  *  *  then 
this  insurance  shall  be  void,  and  of  no  effect.''  It  was  held  that  the  expres> 
sioa.  "ottier  persons  or  parties  Intereeted,"  r^rred  merely  to  the  parties  In- 
terested in  tbe  plaintiff's  insurance,  and  that,  if  other  parUes  who  b»l  a  dif- 
ferent interest  obtained  insurance  apon  their  interest,  tbe  plaintiff's  policy 
wooid  not  be  invalldatetl.  We  think  that  tbe  additional  Insurance  should  not 
be  considered  in  making  the  apportionment  of  the  loss. 

Tbe  onljr  other  question  ttiat  need  be  considered  relates  to  tbe  amount  of 
damages  recoveral^  upon  Uie  policies  upon  tbe  Lock  street  property.  It  is 
dalmed  by  the  appellants  Uiat  tbe  referee  erred  in  finding  that  the  award  of 
loss  on  tbat  prcmeity  was  tbe  sum  td  •5,822.68,  and  thiMi  ft  should  have  been 
the  snm  of  ^All.lQ.  Tbe  difference,  being  the  som  of  •414.93,  was  made 
op  frMi  two  snpplemental  stateownts,  one  of  •284.05,  and  the  other  of 
•160.90.  In  parsnanee  of  the  provisions  of  the  policies,  an  agreement  for 
Um  appnisal  of  tbe  amouat  of  tbe  loss  was  entered  into  by  the  parties,  a- 
s^Mrale  agreement  being  made  as  to  eaeb  property.  In  eaeh  agreement,  E. 
M.  Allen  and  D.  I.  Langworlhy  were  named  as  appraisers,  and  they  in  each 
ease  named  Henry  Russell  as  umpire.  The  agreement  la  dated  Deoember  7, 
1888.  Thereafter  tbe  appraisers  made  an  award  as  to  tbe  Pearl  street  pvop- 
txiji  whiofa  ife  dated  December  21,  1888.  and  about  which  there  is  no  dis- 
pute. An  awHrd  was  made  by  the  appraisers  and  the  umpire  as  to  the  Ii>ck 
litoeet  property,  which  is  dated  December  28,  1888,  and  fixes  the  damage  at 
•4,877.76.  At  the  end  of  tbla  there  Is  a  written  approval,  signed  by  Everson. 
This  appraisal,  in  fwm,  is  complete,  and  covers  the  whole  subject  thHt  whs- 
•ubmitted  by  the  agreement,  and  no  reference  is  made  to  otber  or  furttier 
papers  or  statements.  After  tbe  admission  in  evidence  of  the  appraisals 
above  referred  to,  Mr.  Wilson,  the  attorney  for  plaintifl,  teefcified:  "I  knew 
about  tbe  time  wlien  the  appraisal  was  being  made.  After  tbe  appraisal  i 
kx^ed  at  the  papers  whicb  tbey  made.  I  found  them  at  the  insuranea  office 
<rf  Fickard  &  Jones,  tbe  insurance  agents  who  issued  the  polides.  or  some 
of  them.  I  found  the  awards  which  have  been  Introduced  in  evidence  hen. 
I  found  two  additional  pqien  with  them, — two  papers  in  addition  to  the  two- 
titet  have  been  introduced  In  evldeooe.  I  have  inquired  eC  Mr.  Jones  for 
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those  papers.  Ifr.  Jonea  is  in  court.  He  states  that  be  has  lo6ked  tor  the 
papers  among  his  papers,  and  is  unable  to  find  them,**  The  witness  farther 
testified  that  be  made  and  bad  correct  copies  of  the  two  papers,  and  that  tbej 
were  signed  1^  the  appraisers,  Allen  and  Langworthy.  Upon  cross-examina- 
tion he  testified  that  there  were  two  separate  papers  j  that  Henry  Zk^gs, 
whose  name  appeared  attached  to  one  of  the  papers,  was  a  machinist,  and 
ttiat  he  knew  nothing  about  what  be  bad  to  do  with  tbe  ease  except  what  the 
appraisers  said ;  tliat  tiie  appraisers  lived  In  Syracuse ;  that  the  two  papers 
were  witfa  the  two  awards  in  a  package,  folded  In  together,  and  In  Ur.  Jones* 
possession;  that  they  were  not  pliyaioal^  attached  to  tbe  awards.  The  copies 
were  then  received  In  evidence,  over  the  defendant's  objections,  which 
stated*  among  other  grounds,  that  no  safflcient  foundatton  was  laid  for  tbe 
admission  of  tbe  copies,  and  that  they  were  incompetent  and  immaterial.  It 
appeared  that  notice  to  produce  had  been  served  upon  defendants*  attorneys. 
Both  of  these  papers  beu*  date  Januaxy  15, 1889.  One  purports  to  be  signed 
by  Henry  Boggs,  £.  M.  Allen,  and  D.  I.  Langworlhy,  and  is  headed,  "Esti- 
mate of  damages  on  the  following  Items  in  building  of  screw  works."  Tbe 
items  named  are  "leather  belting;**  "shafting,  pulleys,  liangers,  etc.,** 
"WorthingtoD  steam  pump,**  aud  small  steam  pump;**  and  the  aggregate 
of  the  damages  carried  out  is  $284.05.  At  tlie  bottom  Is  entered,  "Pearl 
street.**  The  other  paper  purports  to  be  signed  by  Allen  and  Langworthy. 
and  Is  as  follows:  "We,  the  undersigned,  find  Items  to  be  added  to  award 
of  fire  damages  upon  Lock  street  building  as  follows:  Benches  and  oeillngs» 
(shelving,)  983.^;  counters,  $40;  stairs,  if^;  water  tank,  97;  doors  and 
frames,  910:  (total,)  8160.90. **  There  is  evidence  tending  to  show  that  the 
items  In  both  papm  were  i  n  or  a  part  of  the  Lock  street  building.  The  ref- 
eree, in  his  special  findings,  found  "that  an  additional  award  was  also  made 
of  8444.95."  This  was  a  finding  in  effect  that  Uie  two  papers  together  con- 
stituted an  additional  awards  and  was  valid  as  such.  Assumlug  that  a  case 
was  made  for  introdudng  in  evidence  copies  Instead  of  tbe  originals,  the 
queation  is  whether  th^  amount  to  a  valid  additional  award.  In  the  first 
paper  there  is  nothing  indicating  a  design  to  add  to  the  award  on  the  Lock 
street  property,  or  to  indicate  that  the  dami^es  to  the  Hems  there  specifled, 
so  far  as  they  were  covered  by  the  policies,  were  not  fully  included  In  the 
awards  already  made.  In  the  second  paper  there  appears  an  intention  to  add 
to  an  award  already  made  of  damages  "upon  Look  street  building.**  Tbis 
subject  was  specifically  passed  upon  in  the  original  award.  That  was  dated 
December  28,  1888,  and  upon  tbe  evidence  as  it  stands  we  mast  presume 
that  it  was  then  delivered.  The  appraisers  had  no  right  after  that  to  make 
an  additional  award,  there  being  no  evidence  to  show  thnt  there  was  any 
further  agreement  upon  the  subject.  Doke  v.  James,  4  N.  T.  568;  Fallon 
V.  Kelehar,  16  Hun,  266;  Flannery  v.  Sahagian,  (N.  Y.  App.)  31  N.  E. 
Bep.  819.  The  second  award  would  be  void.  Bayne  v.  Morrin,  1  Wall.  97. 
The  first  or  original  award  was  approved  by  Everson.  There  is  no  explana- 
tion as  to  the  making  of  the  subsei^uent  papers.  In  the  proofs  of  loss  oit  the 
Lo4&  street  property,  the  amount  claimed  was  $4,914.76.  The  original  award 
was  •4,877.76.  It  must,  I  think,  bo  held  that  neither  of  the  two  additional 
inpers  constituted  a  valid  additional  award,  and  that  the  evidence  is  not 
aufflclent  to  justify  tbe  finding  that  they,  or  either  of  them,  c:in  be  deemed  a 
part  of  the  original  award.  It  follows  that  tlie  recoveries  upon  tlie  ^lolicies 
on  the  Lock  street  property  must  be  based  on  the  loss  at  $4,877.76.  This  in- 
volves a  reduction  of  the  recovery  on  each  of  those  four  policies  from  the  sum 
of  $1,330.67  and  interest  from  March  2d,  1889,  to  the  sum  of  $1,219.44,  with 
interest  from  the  same  date.  No  suiBcient  reason  is  apparent  for  any  other 
interference  with  the  judgments  appealed  from. 

The  judgments  in  the  cases  against  tbe  London  Assurance  Corporation,  the 
Uberty  Insurance  Company  of  New  York  City,  the  Fire  Association  of  Philadel- 
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phla.  Fa.,  and  the  Fire  Insuranoe  ABSOclfttion  oi  London,  Eng.,  are  afflnned. 
with  costs.  The  judgments  in  the  cases  against  the  Westchester  Fire  Insnr- 
anee  Company,  the  New  York  Bowery  Fire  Insurance  Company,  and  the 
Williamsburgh  City  Fire  Insurance  Company  are  modlSed  by  reducing  the  re* 
CO  very  In  each  case  to  the  sum  of  $1,219-44,  with  interest  from  Mnrch  29, 
1889,  and,  as  modtfled.  aCElrmed,  without  costs  of  the  appeal  to  either  party. 
The  judgment  in  the  case  against  the  Phenix  Insurance  Company  is  modified 
by  reducing  the  recovery  on  the  policy  dated  Kovember  20,  1888,  to  the  sum 
of  •1.219.44.  with  Interest  from  March  29, 1889.  and,  as  loodiaed,  affirmed, 
wltboat  eosts    ttw  appeal  to  either  party.   Alt  oonoor. 


FBOFZJB  CD  Tel.  CBAMOND  «.  OOUHON  CouIfOIL  AKD  GHAHBBBUkIN  OF  ClTT 

or  BouB. 

(Supreme  Court,  General  Term,  fourth  Department   September,  1883.) 

bsianra  Soij>iKitB— Bbubt  bt  Towv  oa  Citt— RsooMmiiDATioN  of  O.  A.  B. 

Laws  1888,  cSfU,  1 1,  prOTtdlng  that  for  tbe  relief  of  indigent  soldiers  sod  mulDes, 
and  the  families  of  those  deoessed,  the  proper  auditing  board  of  the  dtj  or  town 
wlMore  they  reside  "shall  provide  snob  sum  or  snms  of  money  as  mi^  be  necessary, 
tobedrawo  *  *  *  npon  the  recommendation  of  tbe  relief  committee"  of  aaj 
O.  A.  R.  post  in  snch  city,  gives  the  relief  committee  absolnte  power  to  Judge  of 
the  neoessity  of  sncb  aid,  and  a  resolution  of  the  common  ooanoil  of  tbe  olQ*  to  pro- 
vide DO  farther  money  is  of  no  effect. 

Appeal  from  special  term,  Oneida  county. 

Application  by  'William  J.  Cramond  for  mandamuM  to  compel  the  oommon 
council  and  chamberlain  of  the  city  of  Itome  to  provide  the  sum  of  $280  to  be 
drawn  by  relator  and  other  officers  of  8killen  Post  of  the  Qrand  Army  of  tbe 
Bepablic.  pursuant  to  Laws  1887,  c.  706,  amended  by  Laws  1888.  c.  261. 
The  writ  was  graated^  and  defendant  appeals.  Affirmed. 

Belator  was  commander  of  Post  Skilien,  and  the  application  was  supported 
by  the  affidavit  of  Martin,  who  was  a  member  of  tbe  relief  committee  ot  the 
post,  and  alao  a  member  of  the  common  council  of  the  city  of  Borne. 

Argued  before  Habdin,  F.  J.,  and  Mabtin  and  Merwin,  JJ. 

Charlet  Carmlchael  and  A.  D,  Kneeiand,  for  appellant.  2>.  F,  Seorl,  for 
respondent 

Habdin,  P.  J.  Chapter  706,  Laws  1887,  authorized  special  provision  to 
he  made  "for  tbe  relief  of  indigent  soldiers,  sailors,  and  marines,  and  the 
families  of  thoae  deceased. "  All  but  the  Bfth  section  of  the  act  was  amended 
by  chapter  261,  Laws  1888.  In  section  5  of  the  act  of  1887.  U  Is  provided 
that  "indigent  veterans  with  families,  and  tbe  families  of  deceased  veterans, 
shall,  whenever  practicable,  be  provided  for  and  relieved  at  their  homes  in 
such  city  or  town  in  which  they  shall  have  a  residence,  in  the  manner  pro- 
vided In  sections  oneand  twoof  this  act."  There  is  nothing  in  the  athdavits 
to  show  any  attempt  on  tbe  part  of  the  relator,  or  the  post  he  represents,  to 
disregard  tbe  provision  quoted.  In  section  1  of  the  act  of  1888,  it  is  pro- 
vided that,  for  relief  of  the  class  of  persons  named  "who  need  assistance  in 
any  city,  *  *  *  the  proper  auditing  board  of  such  city  *  «  •  shall 
provide  such  sum  or  sums  of  money  as  may  be  necessary,  to  be  drawn  upon 
by  tbe  commander  and  quartermaster  of  any  post  of  the  Grand  Army  of  the 
Bepablic  in  said  city.  «  *  *  upon  the  recommendation  of  the  relief  com- 
mittee ot  said  post,  in  tiie  same  manner  as  is  now  provided  by  law  for  the 
raUef  of  the  poor. "  The  affidavits  show  that  notices  were  given  the  defend- 
ant, pursuant  to  section  3  of  the  act  of  1888.  "that  said  post  intends  to  un- 
dertake such  relief  as  Is  provided  by  this  act,"  and  the  bond  provided  for  by 
section  4  <tf  the  act  of  l888  was  given  and  approved.  Aoeordlng  to  the  affl- 
davits,  the  defendant  provided  certain  sums,  and  paid  them  over  to  the  post 
ander  the  provisions  at  the  statnte.   Upon  further  ^plication      tbe  post. 
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the  defendant  rttCnsed  to  proTlde  anj  further  sum,  "by  a  resoIttHon  duly  and 
ngularly  passed  September  7,  1891. "  It  is  now  insisted  on  behalf  uf  the  de- 
fondant  that  such  action  la  judielal  and  finaL  The  act  seems  to  provide  that 
the  relief  committee  of  the  post  shall  judge  **of  the  neoesiity  for  aid, "  and  au- 
thorizes the  commander  and  qututermaster  to  draw  upon  the  fund  to  be  pro- 
vided, to  supply  tbe  necessary  assistance,  certified  by  the  commander  to  be 
necessary.  Tbe  power  conferred  upon  the  post  and  Its  officers  seems  to  be 
exceptional  for  a  favored  class  of  indigent  persons  embraced  within  its  provi- 
sions. Tbe  proofs  before  the  special  term  justlQed  its  conclusion  that  the 
defendant  had  failed  to  comply  with  the  pioTlsions  of  law  relating  to  the 
needs  of  such  indigent  class,  and  hence  the  order  requiring  tbe  defendant  to 
obey  and  comply  with  its  provisions  was  proper.  The  order  should  be  af- 
flnind.  wikh  VO  ooats  and  disbursements.  Ail  oonear. 


HOAO  «.  FlSBOB. 
(SupmM  Court,  Om«ral  Term,  Fourth  Department.  S^tember.  IBM.) 

1.  TlTLR  TO  HlQHWAT — ETIDBNOB. 

In  an  actloa  to  restrain  defendant  from  destroying  a  well  Thlch  la  In  the  Mreot 
on  which  defeodaat's  lot  abuts,  tbe  evidence  disclosed  that  defendant's  lot  la  da- 
■ortbed  in  the  Utle  deeds  as  bounded  on  tbe  "north  by  tiie  south  bounds"  of  ttas 
street;  that  in  180Oa  turnpike  company  was  authorized  to  "acquire  asd  bold  to 
itself  and  successors,  forever,  lands"  for  Ita  road;  that  such  company  occupied  the 
street  in  question  until  It  was  "turned  over  to  a  plsuk  road  company; "  thai  Laws 
ISM.  c.  ti7,  provided  that.  If  the  plank  road  company  should  abundon  Its  road,  tho 
prop^y  should  become  the  property  of  the  tow  a ;  that  neither  tbe  turnpike  oom- 

Eany  nor  the  plank  road  company  have  occupied  the  street  for  more  than  20  years, 
t^t  that  the  same  has  been  under  the  care  and  control  of  the  village.   Stli,  thai 
the  fee  of  the  street  is  In  the  public,  and  defendant  has  no  right  to  dsaUoy  tha  waU. 

I.  IlMCJiCTIOM— DESTBDCTirjN  OF  PCBUC  WblU 

Where  plaintiff  and  others  have,  (or  more  than  90  years,  used  a  well  located  in  a 
street,  the  lee  of  which  la  in  the  public,  and  have  contributed  towards  the  main- 
tenance of  a  pump  and  repairs  of  tbe  well,  defendant,  who  has  no  intereat  thwela 
except  tn  ita  use  with  the  public,  will  be  restrained  from  dsstrojlng  the  pnsM^  aaA 

converting  all  the  water  to  bis  private  usa 

Ai^eal  from  special  term,  Onondaga  county. 

Action  by  David  W.  Hoag  against  Edwfn  O.  Pierce  to  restrain  dafesdaiit 
from  preventing  plaintiff's  use  of  a  well.  Plaintiff  had  Judgment,  and  do- 
feadant  i^peals.  Affirmed. 

Parties  owned  parcels  of  real  estate  situated  on  the  soatb  side  of  Main  street, 
in  the  village  of  £lbridge,  upou  which  properties  are  two  hotels.  In  Matn 
street,  opposite  tbe  premises  of  the  defendant,  some  eight  feet  outside  of  tbe 
curbstonet  wid  south  of  the  center  line  of  the  street,  is  situated  a  well  in 
which  is  a  pump  from  which  water  iias  been  drawn  for  the  use  of  sundry  per- 
sons residing  in  tbe  vicinity  for  a  pvriod  of  some  50  years.  Apparently  tbe 
pump  was  kept  in  order  by  contributions  from  the  persons  using  the  water 
from  tlu  well.  Defendant  was  atiout  to  insert  a  pipe  in  tbe  well,  and  con- 
duct the  water  Into  that  portion  of  his  premises  em  t>raced  within  tbein^oeure 
thereof,  and  to  remove  the  pump,  and  to  prevent  the  plaintiff  and  others  from 
enjoying  the  use  uC  the  well  as  it  has  been  enjoyed  by  ttie  plaintiff  and  hia 
predecessors  in  title  and  other  neighbors  for  a  great  period  of  years.  Ttals 
action  was  brought  to  restrain  the  defeadant,  and  an  Injunction  obtained  and 
continued  down  to  the  trial,  and  made  permanent  by  the  decision  at  the  trial. 
In  the  complaint  is  tlM  following  allegation;  "And  plaintiff  alleges,  on  In- 
formation and  belief,  tb^  said  defendant  is  the  owner  of  the  premises  In  said 
village  described  aa  follows,  to  wit:  All  that  tract  or  parcel  of  land  situate 
in  the  village  of  Elbridge.  county  of  Onondaga,  and  state  of  New  York,  be- 
ing part  of  lot  Ho.  83,  in  said  town,  consisting  of  the  hotel  property  in  said  vil- 
lage, bounded  and  described  aa  follows,  to  wit:  On  the  north  by  Midn  street; 
en  the  east  bgr  Smith  street;  on  the  south  by  lands  of  the  late  Mrs.  Carpenter. 


DigitizGd  by  Google 


6up.  Ct.] 


HOAO  V,  PIEBCat 


^5 


and  formerly  owned  by  Newell  O.  Merriman ;  on  tlie  west  by  land  formerly 
owned  by  J.  &  E.  Ingersun  atici  the  estate  of  Nathan  Munroo, — containing  one 
acre  of  land,  be  the  same  more  or  less,  said  premises  being  commonly  known 
as  the  •  Monroe  Bouse.'  in  said  Tillage. "  In  another  part  of  the  complaint 
it  was  alleged  as  follows:  "And  plaintiff  further  allfges.  on  information  and 
belief,  that  said  well  is  not  on  the  premises  of  the  said  defendant,  the  same 
being  within  and  upon  the  land  of  said  Main  street,  and  about  twelve  feet 
north  of  the  defendant's  north  line  iind  the  south  line  of  said  Main  street; 
that  neither  the  said  defendant,  nor  any  other  private  person,  lias  any  right 
whatever  to  remove  or  HIl  up,  or  change  or  alter,  8»i<l  well  or  its  location,  or 
to  do  any  other  act  or  thing  whatever,  (except  to  use  in  common,  with  nu- 
merous other  persons  herein  described  and  mentioned,  tlie  waters  thereof.) 
which  may  in  any  way  or  manner  abridge  or  interfere  with  the  free  and  un- 
obstructed use  of  and  the  right  to  the  use  of  the  waters  of  said  well,  by  the 
said  public,  fnclitding  tfae  plaintiff  and  the  numerous  ottier  persons  descrilwd 
and  referred  to  herein.  **  In  the  answer  of  the  defendant  were  the  following 
wurds:  "And  tbedefendant.forfnrtlier  answer  to  said  complaint,  alUges  that 
he  is  the  owner  in  fee  of  the  premises  upon  which  said  well  Is  located;  that 
raid  premises  are  described  as  follows:"  (Then  follows  a  description  like  the 
one  which  has  bi-en  quoted  from  thecomplaint.)  The  trial  court  found  "tliat 
the  well  mentioned  in  the  complaint  was  dug  more  than  fifty  years  ago  in  the 
public  highway  running  easterly  and  westerly  through  the  Tillage  of  Elbridge, 
and  about  twelve  feet  from  the  south  bounds  of  said  street,  between  the  side- 
walk on  the  south  side  and  the  b^ten  track  of  carriages  and  teams;  and  that 
said  well  has  stood  there  ever  since,  and  its  waters  have  b^en  enjoyed  by 
many  |>er8on8>  including  the  plaintiff,  residing  in  the  immediate  vicinity,  and 
their  pradecessors  and  grantors,  for  more  than  twenty  years  before  the  com- 
mencement of  this  action,  such  waters  havint;  been  so  used  bytli<'  platntlfTand 
said  perflonaat  ttieir  water  supply  for  domestic  use;"  and  alsu  found  "that  the 
plaintiff  is  the  owner  or  occupant  of  the  premises,  used  by  him  as  a  residen<>e 
and  hotel.  In  the  immediate  vicinity  of  said  well,  being  a  few  rods  westerly 
on  the  south  side  of  said  street,  and  that  he  lias  been  such  occupant  and  In 
possession  ttiereof  for  about  four  and  a  lialf  years  under  a  contmct  to  pur- 
chase the  same,  and  that,  for  more  than  tweotyyears  prior  to  the  commence- 
ment of  this  action,  he  and  his  predecessors  and  grantors  had  continuously 
and  uninterruptedly  used  the  waters  from  said  well,  and  ids  predecessors  for 
more  than  twenty  years  before  his  occupancy  began  bad  so  nseil  the  wiiters, 
and  that  the  plaintiff  and  his  predecessors,  and  the  other  persons  using  said 
waters  and  their  predecessors,  had  contributed  to  keep  said  well  in  repair,  the 
expense  being  In  part  defrayed  by  subscrip:ion."  Thje  court  also  found,  as  a 
matter  of  fact,  "that  the  defendant  Is  the  owner  and  occupant  of  certain  prem- 
ises adjacent  to  the  south  side  of  said  street,  north  of  which  the  well  is  located, 
bat  is  not  and  was  not  at  the  commencement  of  this  action  the  owner  of  said 
wcdl,  nor  of  the  land  in  said  street,  within  whicli  stiid  well  is  situated.**  The 
conrC  found  asa  fact  that  the  defendant  "  wrongfully,  and  withuut  right,  threat- 
ened to  and  attempted  to  take  np  said  well,  and  to  close  up  the  well,  and  con- 
duct the  waters  thereof,  by  means  of  a  pipe  under  the  surface  of  the  ground, 
within  an  inclosure  on  his  own  premises,  formed  by  his  buildings  and  a  high 
and  close  t>oard  fence  and  partition,  which  he  bar]  built  previously,  and  that 
the  effect  of  said  act  would  be  to  deprive  the  plaintiff,  and  otliers  of  like  in- 
terest, of  access  to  said  well  except  by  defendant's  consent,  which  acts  were 
restrained  by  the  temtiorary  injunction  granted  in  this  action."  And  the 
court  also  found  "that  the  plaintiff,  and  the  other  persons  of  like  Interest,  by 
the  open  and  uninterrupted  use  of  said  well  by  iiiuiself  and  his  predeeessoiB 
in  ttie  ownership  <^  said  premises  occupied  by  liitn,  and  having  so  used  the 
same  for  more  than  twenty-Bve  years  next  preceding  the  commencement  of 
this  action,  and  without  hbidrance  or  objection  from  the  real  owuets  of  said 
v.20N.Y.a.iu).5— 15 
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well,  has  aoqulied,  as  Hgainu  tlie  defendant,  the  right  to  use  aaid  well  fn  Uie 
waj  he  and  they  bad  been  accuBtumed  to  use  it. " 

As  oondueioDB  of  law,  the  court  found  "that  the  plaintiff  had  the  right,  aa 
against  thn  defendant,  to  the  use  of  said  wat^r  at  the  time  of  the  commence- 
ment of  thlB  action,  and  now  has  it,  and  that  the  defendant  had  no  right  to  do 
tbe  acts  threatened  or  attempted  by  faim,  or  to  close  or  cover  up  said  well,  or 
to  conduct  tbe  WHters  thereof  upon  his  own  ureinises;  nor  had  tlie  defendant 
the  right  to  do  any  act  which  would  impair,  abridge,  or  interfere  with  the 
right  of  the  plsintiit  to  use  and  enjoy  tbe  waters  of  suld  well  in  cummon  with 
others  of  like  interest,  except  tlie  right  to  use  tlie  same  in  commuD  witb  the 
plaintiff  and  said  persons;  that  tbe  plaintiff  had  Iheright  to  brinL'  this  action 
to  restrain  tbe  defendant  from  doing  the  acts  threatened  orattem)ite'l  by  him, 
and  lie  is  entitled  to  thn  following  judgment  and  relief  as  against  said  defend- 
ant, viz. :  (1)  That  it  be  adjudged  that,  aa  ajiainst  tliis  defendant,  the  plain- 
tiff, and  others  of  like  interest,  have  the  rigiit  to  perpetually  draw  and  use 
the  watera  from  said  well  in  common,  as  herelofoie.  (2)  That  the  delend- 
ant.  his  agents,  servants,  heirs,  and  aasigns,  be  perpetniuly  enjoined  and  re- 
strained from  interfering  with  said  well,  and  from  taking  up  or  filling  up 
said  well,  or  removing  the  same,  or  said  pump,  and  from  any  and  all  acts 
that  may  impair,  abridge,  hamper,  or  interfere  with  the  rights  of  plaintiff  and 
others  of  like  interest  in  the  use  of  th^-  water  of  said  well  in  itn  present  locii- 
tlon,  excepting  that  the  defendant  may  use  the  same  fn  common  with  plain- 
tiff and  said  other  persons. "  Exceptions  were  Hied  by  tbe  defendant  to  aev. 
eral  parts  of  the  decision,  and  to  the  rei  usal  to  find  in  accordance  to  seTeral 
requests  made  by  tlie  defendant. 

Argued  before  Habdin.  F.  J.,  and  Maktim  add  Mkuwin,  J.I. 

A  W,  Shurtlejff'md  LuuU  MarxhalUtov  appellant.  Frank  2>.  Wright 
and  F.  C.  Ctahiny,  for  respondent. 

Hahdin,  p.  J.  It  is  insisted  in  behalf  of  the  appellant  that  by  the  plead- 
ings it  was  conceded  "that  the  defendant  wna  the  owner  in  fee  of  the  land  on 
which  the  well  stood."  In  the  complaint  it  was  alleged  "that  said  well  is 
not  on  the  premises  of  the  said  defendant,  the  same  being  within  and  upon 
the  land  of  said  Main  street,  and  about  twelve  feet  north  of  defendant's 
north  line  and  tbe  south  line  uf  said  Main  street."  Heading  tliat  allegation 
in  connection  witb  the  averment  in  the  earlier  part  of  the  complaint,  tu  tbe 
effect  that  the  premises  of  the  defendant  were  bounded  on  the  noith  by  Main 
street,  it  must  be  assumed  that  the  words  of  description  found  were  used  for 
the  purpose  of  indicating,  in  a  general  way.  the  occupation  of  premises  by 
tbe  defendant.  Again,  upon  the  trial  it  is  app;trent  that  the  position  w:is 
taken  by  the  plaintiff  that  the  defendant  only  owned  to  the  side  of  the  street, 
and  gave  evidence  tending  to  support  that  position,  and  the  defendant  so  un- 
derstood during  the  progress  of  the  tdal,  and  gave  what  evidence  be  w»s  able 
to  upon  the  issue  of  the  actual  ownership  of  the  well  in  question.  No  atten- 
tion seems  to  have  been  called  to  tbe  peculiar  language  of  the  answer  relied 
upon  now  by  tbe  defenditnt  with  a  view  of  sustaining  his  position  that  the 
complaint,  in  effect,  averred  ownership  in  the  defendant  of  the  well  in 
question.  We  therefore  think  the  court  was  called  upon  to  hnd.  as  a  mat- 
ter of  fact,  and  determine,  whether  or  not  the  defendant  owned  the  well  in 
question.  Upon  that  subject  plaintiff  furnished  evidence  from  the  earlier 
deeds  relating  to  the  defendant's  premises,  showing  that  his  premises  were 
bounded  by  the  south  side  of  Main  street,  and  therefore  that  be  was  not  an 
owner  to  the  center  of  the  street.  Besidr-s,  it  appears  in  the  evidence  tbat, 
as  early  as  the  year  IBOO,  by  chapter  78  of  the  Laws  of  that  year,  the  "old 
tieneca  Turnpike,  or  ^enecii  Turnpike,"  was  incorporated;  and  that  "it  was 
empowered  to  acquire  and  hold  to  Itself  and  successors,  forever,  lands,  wher- 
ever it  should  deem  it  most  convenient  to  build  its  road  between  UUca  and 
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CayagK  oounty,  N.  T.**  Srldence  wu  given  tending  to  show  that  tbe  turn- 
pike eompany  occapied  tbe  premiaos  where  ttie  well  Is  situated  Tor  a  long  pe- 
riud  of  yeaiB,  and  down  to  the  time  when  "It  was  turned  into  a  plank  road 
company. "  By  chapter  97*  Laws  I860,  the  Seneoa  Bead  Company  was  au- 
thorized to  sell  or  to  abandon  its  road,  ur  parts  thoeof.  By  chapter  87.  Laws 
1854.  it  was  provided  that*  If  tbe  jAmk  road  company  should  abandon  its 
road,  tbe  property  should  become  tbe  property  of  the  town.  It  appeared  b7 
tbe  evidence  of  Lake  Ranney  that  tbe  Seneca  Boad  Company  operated  its  road 
"until  it  was  turned  into  a  plank  road  company."  It  appears  by  tbe  evldenoe 
that  It  has  not  been  operated  either  by  the  Seneca  Company  or  by  the  Flank 
Boad  Company  for  more  than  20  yeiurs.  and  that  the  street  has  been  under 
the  care,  supervision,  and  in  tbe  use  of  the  inoorporated  village  of  Elbrldge 
at  the  plHce  where  tbe  well  is  situated.  It  seems,  with  this  evidence  before 
the  court,  the  asaamption  that  the  roadway  or  well  was  owned  by  tbe  village 
of  Elbrldge  was  warranteii ;  nnd.  that  being  so,  tbe  language  found  In  the  de- 
fendant's deed  was  "satisfied  by  a  title  extending  only  to  the  roadside."  ac- 
cording to  tbe  rule  Uid  down  in  Dun?iam  v.  Williams,  37  N.  Y.  251.  es- 
pecially when  we  recall  that  the  eurliest  deed  in  the  defendant's  chain  of  title 
bounded  the  premises  occupied  by  the  defendant  on  the  north  by  the  south 
bounds  of  Main  street.  Dunham  v.  Willia}nii,  siipra,  was  referred  to  ap- 
provingly In  Irmiranee  Co.  v.  Stevens,  87  X.  Y.  287,  and,  at  the  cloae  of  tbe 
opinion  in  that  case.  Andrews.  C.  J.,  said:  "Tbe  side  of  ihe  ruiid  may  have 
been  made  the  boundary  of  the  land  conveyed.  uiH>n  tbe  mistaken  supposi- 
tion that  the  company  had  acqoired,  by  the  proceedings  for  condemnation,  the 
absolute  title  to  the  land  taken,  or  some  olher  reaxun  may  have  existed  for 
restricting  tbe  grant.  But  we  have  no  guide  in  aacertitiningthe  intention  of 
the  parties  to  the  conveyance,  outside  of  tlie  language  of  tbe  dee<l.  and  upon 
this  language,  as  Interpreted  by  the  courts  uf  tikis  slate,  in  iinalugous  cases, 
we  think  the  southerly  side,  and  not  the  center  of  tbe  Wallabout  road,  is  the 
boundary."  We  think  the  trlHl  judge  was  warranted  In  applying  that  rule 
to  the  case  made  before  the  special  term. 

2.  It  waa  made  appurent  by  tiie  evidence  upon  the  trial  that  tlie  plaintiff 
and  his  predecessors  in  interest  for  more  than  20  years  had  enjoyed  tlie  use 
oC  the  well,  and  bad  from  time  to  time  contributeJ  to  tbe  expense  for  tbe 
maintenance  of  a  pump  therein,  under  an  assumption  and  claim  of  right 
to  tbe  use  of  water  from  tbe  well.  The  learned  counsel  for  tlie  defendant 
calls  our  attention  to  Burbank  v.  Fay,  65  N.  Y.  65.  In  that  case  it  was 
held:  "No  private  use  or  occupancy,  wliether  adverse  or  by  permissiou,  how- 
ever long  continued,  will  vest  a  title  inconsistent  with  h  public  right,  or  will 
impair  or  affect  tbe  rights  of  the  state."  It  seems  that  the  use  made  of  the 
well  In  question  by  the  plaintiff,  as  well  as  others,  was  not  inconsistent  with 
tbe  public  rights  In  the  street;  did  not  interfere  with  the  right  of  way  or  pul> 
lie  passage;  on  the  contrary,  contributed  to  the  forafoits  and  needs  of  tbe 
public  for  a  long  series  of  years;  and  the  enjoyment  of  the  waters  of  tiie  well, 
and  of  tlie  use  of  the  pump  by  the  plaintiff,  in  no  way  tended  to  interfere 
with  the  public  passage,  or  use  of  the  street  or  highway.  In  i/eyer  v.  Fhil- 
lips,  97  N.  Y.  489,  referred  to  by  the  appellant,  the  use  made  of  a  stream 
across  the  plaintiff's  land  bs'l  been  for  only  a  few  years  in  duatlng  logs,  and 
It  was  therefore  held  that  there  had  been  no  easement  acquired  by  prescrip- 
tion. We  see  nothing  In  the  case  which  aids  the  appellant.  The  evidence 
before  the  special  term  warranted  the  finding  thatthe  defendant  contemplated, 
not  only  removing  the  water  by  means  of  a  conduit  from  the  well  into  his  in- 
cloeore.  ImtthatbethrfKtened  to  and  contemplated  a  destruction  of  the  pump. 
The  plaintiff  had  cohtrik-uted  and  bad  a  proprietary  interest  therein  which 
the  defendant  was  not  entitled  to  destroy  as  be  threatened  to  do  before  the 
commencement  of  this  action.  We  think  from  the  evidence  befwe  tbe  spe- 
cial term  the  conclusion  reached,  that  the  defendant  should  be  retrained 
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from  conductiDg  the  waters  awaj  from  the  well.  coreriDg  up  and  destroying 
the  usfefulneas  of  the  well,  and  taking  down,  removing,  or  destroving  the 
pomp  then  in  use  in  the  well,  towards  the  purchase  of  which  the  plaintiff 
had  coDthbiited,  was  warranted.  In  City  of  Cincinnati  v.  Lvim  o/  White, 
6  Pet.  431,  it  was  held:  "There  is  no  particular  form  or  ceremony  necessary 
in  the  dedicatl(mof  land  to  public  use.  All  that  is  required  is  the  assent  cdl 
tlie  owner  of  the  land,  and  the  fact  of  its  being  used  for  the  public  pur- 
poses intended  by  the  appropriation."  In  the  course  of  the  opinion  tii  that 
case,  in  considering  public  dedications  and  the  dedication  of  an  easement  for 
the  use  of  the  public,  it  was  said  that  the  doctrine  was  ui^cable  to  dedica- 
tion of  lands  to  public  use,  and  tliat  the  doctrine  had  l>een  applied  by  that 
court  "to  the  reservation  of  a  public  spring  of  water  for  public  use,  in  Uie  case 
of  McConnell  v.  TrunteeB,  12  Wheat.  582;"  and  the  court  addeft:  "The  renson- 
ablenees  of  reserving  a  public  Bprlnfr  for  public  use,  the  coacurreot  opinion 
of  all  the  settlers  that  it  was  bo  reserved,  the  universal  admission  of  alt  tliat 
it  was  never  understood  that  the  spring  lot  was  drawn  by  any  person,  and  the 
early  appropriation  of  it  to  public  purposes,"  were  decisive  against  the  claim. 
See  Denning  v.  Rooms,  6  Wend.  657.  We  think  the  decisiun  made  at  tbfr 
special  term  should  stand.   Judgment  affirmed*  with  coets.   All  omour. 


People  v.  Drake. 
(9upm?M  Court,  Genenti  Tem,  FourOi  Department.  September,  18PB.) 

ClUMiVAl.  Law— EVIDESCE— Othbr  Crimbsi, 

On  BD  indictment  for  threateoiug  to  shoot  a  person,  threats  upon  otber  oooaslooa 
figaiost  other  peraons  have  do  such  couDectioi)  with  the  crime  alleged  as  to  be  ad- 
missible, either  to  show  defendanVs  possession  of  a  firearm,  impaaon  him  as  a  wit- 
ness, or  for  any  other  purpose. 

Appeal  from  court  of  sessions,  Broome  county. 

Indictment  against  Sarah  E.  Drake  for  assault  in  the  third  degree.  Judg- 
ment of  conviction,  from  which,  and  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.  lieversed. 

Defendant  v^as  sentenced  to  be  eonfiited  in  the  Albany  county  pvni- 
tentiary  for  the  term  of  nine  inontlis.  The  county  judge  certified  that 
there  was  "a  ri^asonable  doubt  whether  tlie  judgiueui  of  conviction  should 
stand."  Judgment  was  entered,  and  llie  defendant  appeals  from  the 
judgment  and  the  order  entered  on  the  19th  day  of  October,  1891,  deny- 
ing ttie  defendant's  motion  for  a  new  trial.  Ttie  people  gave  evidence  tend- 
ing to  establish  the  crime  alleged  in  the  indictment.  Thereupon  the  defend- 
ant was  sworn  as  a  witness,  and  denied  the  essential  parts  of  the  tentimony 
given  by  the  complainant,  and  denied  the  threats  teetifled  to  by  the  complain- 
ant, and  testiAed:  "I  never  uttered  such  a  word  in  my  life,  'That  if  you 
don't  give  me  the  farm  I  intend  to  have  your  heart's  blood,' and  I  never  used 
anything  like  it.  There  was  nothing  of  the  kind  occurred  between  us.  He  haa 
told  a  falsehood  when  he  tells  any  such  thing  as  tliat.  Ai  tli^  interview  I 
didn't  use  any  such  language  as  that.  I  never  used  it  in  my  life  to  any  onOf — 
to  bill)  or  any  one  else.  *  *  *  x  never  bad  a  pistol,  when  i  was  up  in  the 
wotids,  in  my  pocket.  I  never  had  a  pistol  In  my  pocket.  I  don't  carry  any 
at  all,  for  nothing.  I  have  not  had  in  my  possestiion  within  the  last  yettr 
or  eighteen  months  a  revolver.  Mr.  Dickenson  is  mistaken  when  he  says  I  had 
a  pistol  in  my  poclcet  in  the  woods.  I  did  not  have  such  a  revolver,  pistol,  or 
firearm.  I  never  went  nrmed  in  my  life,  «  *  *  i  did  not  have  in  my 
possession  a  flresj-m.  revolver,  or  pistol.  I  had  my  fan.  *  *  «  Ttiat  day 
that  I  met  Mr.  Dickenson  on  the  walk,  I  had  that  fan  with  me.  I  did  not 
have  my  sliawl  on  my  arm  that  day.  I  did  not  take  out  a  revolver  and  tioiot 
at  him.   I  did  not  pwnt  a  loaded  revolver.   I  didn't  have  any  shawl  and  n<y 
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nrolTsr  Uiat  day.  I  dM  not  take  a  mndver  from  under  my  shaw]  and  point 
It  at  Um.  What  I  bad  in  my  hand  was  that  robber  eloak  and  Uiat  fan.  I 
did  not  say  to  him,  *  Now,  I  am  going  to  kill  you.'  I  did  not  use  that  lan- 
guage to  Mr.  Dickenson,  or  anything  like  it.  I  made  no  thraata  on  hie  life 
that  day.  or  at  any  other  time. "  She  was  asked,  on  her  croas-eocamlniUion.  if 
ahe  ever  eurled  a  piatoi,  and  her  answer  was,  "Na"  She  was  asked  If  about 
the  month  of  June  she  "threatened  to  shoot  Johnny  Fee  with  a  pirtol  ar 
reTolrer;"  and,  upon  that  question  being  objected  to,  the  oourt  allowed,  over 
an  oltjectioD  and  exception,  the  witness  to  answer  the  following  question: 
"(fltegiion.  Did  you  not.  In  about  the  month  of  June  or  July,  this  past  sum* 
mer,  1891.  hare  in  your  posseasiui  a  revolver  or  piiitol?"  81ie  answered,  "I 
did  not."  She  was  also  asked:  "Queation.  Did  yon  not  draw  a  piatoi  and 
tnreatm  to  shoot  James  Uurpby  some  time  during  the  past  year?"  Thequea- 
lion  was  objected  to,  an  exception  was  taken,  and  the  witness  mewereU,  "I 
did  not."  She  was  also  asked:  '^QumtUm.  Did  you  draw  a  pistol  and  threaten 
tu  shoot  this  man  Uanyon  some  time  during  tliis  present  yearV"  The  ques- 
tion was  objected  to,  an  exception  was  taken,  and  the  witness  answered, 
"I  did  not."  She  was  asked,  *' Didn't  yuudraw  a  pistol  and  threaten  to  shoot 
^^hen  Fettis?"  Objection  and  exception  taken,  and  she  answered,  "I 
didn't."  She  was  asked,  "Did  you  go  to  Caleb  Qnge's  bladtsmitli  shop  in 
Hawleyton  with  a  loaded  revolver  in  your  band,  and  threaten  to  shoot  liis 
dog?**  Vpon  objections  being  taken  to  the  question,  the  court  observed,  "I 
will  adrait  this  question  as  bearing  simply  u|>on  the  fnct  as  to  whether  she 
badapistol  in  Iter  hand  and  possession."  Defendant  took  an  exception  to  the 
ruling,  and  the  witness  answered,  "1  did  not."  Ttien  a  question  was  put: 
"(^itentum.  Did  you  draw  a  levolver  or  pislcd  to  shoot  A.  B.  Hayden  on  yuiir 
preiuiaes  or  in  your  barn  witliin  thre«  years?"  Upon  the  objections  being 
stated  to  the  question,  the  court  observed,  "I  will  admit  that  only  as  I  have 
liefore,  as  merely  u^ion  tbe  question  as  to  whether  she  had  a  revulver  in  her 
pjssession;  simply  bearing  upon  that  question."  An  exception  was  taken, 
and  the  witness  answered,  "I  did  not."  She  was  iilso  naked:  "Question.  Did 
Tuu  not  alwut  three  years  ago  meet  .lolm  Giblin  and  his  hired  man,  Mnrphy,  in 
Hawleyton,  and  draw  a  pistol,  an  i  ilireiiten  to  shoot  liim.  John  Qiblin?" 
Upon  objections  being  slated  to  tlie  <|ii'siion,  the  oourt  observed,  "Adfultted 
Qpon  the  question  as  to  whether  she  ii.m  a  pistol  in  h<  r  possession  at  that  time 
only."  An  exception  was  taken  by  tlie  defendant,  and  she  answereil.  "I  did 
not."  By  way  of  reply  to  tlie  defendant's  evidence,  the  people  called  Caleb 
Gage,  and  put  to  him  the  following  question:  "Question.  Do  you  remember 
an  nccaaion  of  her  going  past  your  shop  and  having  a  revolver  in  her  hand?" 
The  witneas  answered,  "Ido."  "Question.  Threatening  to  shoot  your  dog?" 
Artstoer.  Yes.  sir.  4;^.  State,  if  you  can,  what  it  was,  and  when  it  was." 
This  was  objected  to,  and  the  court  observed:  "You  may  ask  tbe  witness 
the  question  that  you  put  to  Mrs.Drake."  Defendant  took  an  exception.  "A. 
That  was  some  five  or  six  years  ago.  I  could  give  tbe  exact  time. "  It  was 
i^ain  objected  to.  and  overruled,  and  an  exception  taken  by  tbe  defendant, 
and  the  court  observed:  "It  is  distinctly  understood  that  this  evidence  is  ad- 
mitted only  upon  the  question  as  to  whetlier  this  defendant  ever  had  a  pistol 
ia  her  possession.  Q.  At  that  time  did  alie  have  a  pistol  In  her  luind,  and 
threaten  to  shoot  your  dog?"  Objections  were  again  stated,  and  the  court  ob- 
served, "The  objection  is  overruled,  within  the  ruling  already  laid  down  by 
the  coort."    An  exception  was  taken,  and  tlie  witnass  answered,  "Site  did." 

Peter  Voebnrg  was  called  as  a  witness  for  the  people,  and  he  was  asked: 
'Question.  State  whetlier  on  that  occasion  Mrs.  Drake  had  a  pistol  and 
threatened  to  shoot  his  dog."  Objections  were  taken,  and  an  exception,  and 
tlie  witness  answered,  "Yes,  sir;  she  did."  John  Giblin  was  called  for  the 
pet^le,  and  testified:  "Question.  Did  Mrs.  Drake,  about  three  years  ago, 
Baet  jou  and  /our  hired  man.  Murphy,  In  Hawleyton,  and  di-aw  a  pistol,  and 
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threaten  to  shoot  youV  Objections  were  stated,  and  exception  taken,  and 
the  witnosfl  allowed  to  answer:  **It  Is  a  mistake;  there  is  no  such  talk. 
(fueation.  I  refer  to  a  conversation  at  her  bouse;  not  fn  the  streets  of  Hhw. 
leyton,  but  in  her  bouse  at  Hawleyton.  Answer.  That  was  in  the  sumnier 
of  1885  or  1886."  This  was  objected  to  by  the  defendant  on  the  further 
ground  "that  her  attention  was  not  oalled  to  the  time  and  place."  Julia 
Stewart  was  called  as  a  witness  for  the  people,  and  asked:  "Qumtion.  I  will 
repeat  the  question:  Did  you  in  May  last  see  Mrs.  Drake  and  John  Fee  on 
Pennsylvania  avenue,  in  this  city,  and  at  that  time  did  you  see  Mrs.  Drake 
draw  a  revolver  and  tlireaton  to  shoot  John  Fee?"  Objections  were  stated 
and  overruled,  and  the  defendant  took  an  exception,  and  the  witness  an- 
swered, "I  saw  her  draw  a  revolver.  Question.  Threaten  to  shoot  him?  An- 
8v>er.  Whether  she  said  she  wonid  shoot  him  or  not,  I  couldn't  say,  but  she 
said  she  would  fix  tiim.  Q.  You  saw  her  draw  a  revolver  and  make  that 
remark?  A.  Yes,  sir."  LAura  Thiele  was  called  by  the  people,  and  the  fol- 
lowing question  was  put  to  her:  '^Question.  At  this  time  in  May  did  you 
see  Mrs.  Drake  on  Pennsylvania  avenue,  in  this  <-ity.  draw  a  revolver  or  pis- 
tol, and  threaten  to  shoot  John  Fee?"  Objected  to.  Objection  overruled, 
and  the  defendant  answered:  "1  saw  her  draw  a  revolver,  and  say  she  wouM 
Ux  him.  I  wouldn't  say  positively  she  said  she  would  shoot  him;  it  is  so 
long  ago  I  have  forgotten;  but  she  said  she  would  Qx  him.**  William  Hay- 
den  testified  in  behalf  of  the  pt-uple.  He  was  asked:  "Question.  Did  Mm. 
Drake  at  that  time  draw  a  revolver  and  threaten  to  shoot  you?"  Objections 
were  stated;  overruled;  an  exct'ptiou  was  taken,  and  the  witness  aiiswere<l, 
"Yes,  sir."  '^Question.  How  did  she  have  the  revolver?  Anstoer.  She  had 
it  right  in  her  hand;  pointed  it  towards  me."  A.  B.  Hayden  was  sworn  fur 
the  people,  and  testified  to  having  a  conversation  with  the  defendant  in  ltiS7, 
and  the  following  question  was  asked:  '* Question.  In  that  conversation  did 
Mra.  Drake  draw  a  revolver  or  pistol,  and  Lhrealen  to  put  a  hoie  through  yun 
if  you  did  certain  things?"  This  qunstton  was  objected  to  on  the  grounds 
before  stated,  and  on  "the  ground  that  her  attention  was  not  called  to  any 
BDch  time."  The  objections  were  overruled.  The  defendant  took  an  exeep- 
tion,andthe witnessanawered,  "Yes.sir."  "Question.  Wasthepistolfirefloii 
that  occasion?  Antumr.  Shot  off  as  1  went  oat  of  the  barn."  JameaH.Dnnn 
VHB  called  as  a  witness  ffn*  the  people,  and  It  was  proved  l^him  that  hecatled 
on  Mra.  Drake  about  six  years  ago  to  settle  an  account;  and  then  put  to  him 
the  question:  **Que$tion.  Did  Mrs.  Drake,  in  that  conversation,  take  a  piatol 
or  revolver  from  a  drawer?**  Ol^eotions  were  stated,  an  exception  taken,  and 
the  court  observed:  "It  la  only  received  on  the  question  as  to  whether  she 
had  a  pist(d  in  her  poBUHion."  The  witness  answered,  "That  Is  what  she 
called  It.**  "Quflttion.  Did  she  take  this  pistol  in  her  hands,  and  say  to  you. 
that  is  the  way  she  pays  her  debts?  Anstoer.  She  said,  that  is  the  way  she 
would  pay  me.   I  dont  know  whether  she  paid  others  that  way  or  luit. " 

Argued  before  Hakzom,  P.  J.,  and  Martin  and  Mbrwin,  JJ. 

A.  A,  WhU0f  for  appellant.    W.  JO.  Patntisr,  Dtst.  At^.,  for  the  People. 

Uabdin.P.  J.  Ini>«op2«v.0l&&«,98N.  Y.470,itwa8held.  Tic:  "Upon 
trial  of  an  Indictment  for  assault  with  intent  to  Ull.  evidence  showing  the 
commission  by  the  prisonw  of  another  similar  assault^' at  a  different  time  and 
place,  and  upon  a  different  person,  is  not  competent."  In  the  course  of  the 
opinion  delivered  in  that  ease  it  was  said:  "The  effect  of  the  evidence  was  to 
present  to  the  ]ui7  testimony  relating  to  another  assault,  and  to  an  entirely 
dtflerent  transaction,  wiilch  might  well  tend  to  prejudice  tlieir  minds  against 
the  defendant  in  refoenoe  to  the  charge  for  which  he  was  on  triaL  "  In  Peo- 
fOe  V.  Sharp,  107  N.  Y.  467, 14  K.  £.  Bep.  ill9.  Pbokuam.  J.,  said:  "The 
general  rule  is  that,  when  a  man  Is  put  upon  trial  for  one  o^mse,  he  is  to  be 
oonvioted,  if  at  all.  by  evtdanoe  wlitch  shows  that  he  is  guilty  of  that  attona^ 
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ahnw.  and  tbat,  andw  ordinary  dreumstaneaB.  proof  of  his  gallt  of  one  or  a 
score  of  ottier  offenses  In  bis  lifetime  is  wholly  excluded.**  In  Com.  t.  Jack- 
JOB.  182  Mass.  16,  in  the  oonrse  of  the  opinion,  it  was  said:  "Evidence  of 
the  commission  of  other  crimes  by  a  defendant  may  deeply  prejudice  him  with 
tbe  jury,  while  it  does  not  legally  bear  upon  his  ease.  It  certainly  woutd  not 
be  competent,  in  wder  to  show  the  Intent  with  which  one  entered  a  house  or 
tocdc  an  article  at  personal  property,  to  prove  that  he  had  eummitted  a  bur- 
glury  or  larceny  at  another  time.  •  *  *  Such  evidence  compels  the  de- 
fendant to  meet  charges  of  which  the  Indictment  gives  him  po  information, 
confuses  htm  in  his  defense,  raises  a  variety  of  Issues,  and  thus  dlverto  the 
attention  of  the  jury  from  the  one  Immediately  before  It;  Hnd,  by  showing 
tbe  defendant  to  have  been  a  knave  on  other  occHSiona,  creates  a  prejudice 
wbieb  may  cause  injustice  to  be  done  him. "  In  People  v.  Wood,  3  f^iicer. 
Grim.  K.  684,  it  was  said:  "It  is  quite  true  that  tlie  prosecution  cannot  prove 
tbe  commission  of  another  and  distinct  felony  by  the  prisoner  for  the  purpose 
of  establishing  the  fact  directly  that  lie  committed  the  one  for  wliiuh  he  ll 
tlien  on  trial,  or  for  the  purposu  of  raising  any  direct  Inference  in  the  affirm- 
ative of  tbe  principal  Issue.  •  «  •  Tbe  common  law,  with  more  human- 
ity and  better  Ipgic,  forbids  such  evidence  in  support  of  tlie  principal  Issue, 
and  limits  its  »lmission  to  minor  Issues,  such  as  niotive  and  «ef«nter.  and 
even  then  conflDes  It  to  cases  where  there  is  some  apparent  connection  or  re- 
lation between  the  imputed  motive  or  guilty  knowledge  and  the  felony  pro- 
posed to  be  proved,"  In  People  v.  9reenwaU,  108  N.  Y.  2i>t5.  15  N.  E.  Rep. 
404,  the  defendant  was  called  as  a  witness  in  his  own  belialf,  and,  upon  be- 
ing cross-examined  as  to  his  connection  with  another  burglary  at  tbe  house 
uf  oneMobring,  and  in  the  cr<MS-exainination  aa  well  as  in  tiie  re-uxtiuiina. 
lion,  he  denied  that  he  had  ever  entered  any  man's  house  in  the  nighttime 
with  intent  to  steal.  Subsequently  Mohring  was  called  to  the  stand  by  the 
prosecotion,  and  permitted  to  testify,  under  objection,  to  evidence  showing 
that  the  defendant  did  burglariously  enter  hi:^  house  in  the  nighttime.  The 
rilling  admitting  such  evidence  was  held  to  be  erroneous;  aiid  it  was  also 
held  in  that  case  that  the  incompet<'nt  evidence  was  damaging  in  its  nature, 
ttnd  could  not  be  said  to  have  been  harmless,  and  therelure  its  reception  re- 
quireil  a  reversal.  In  the  course  of  tlie  opinion  in  that  case  It  wati  said:  "It 
is  never  competent  upon  a  criminal  trial  to  show  that  the  delendant  was 
guilty  of  an  independent  crime  not  connected  with  or  leading  up  to  the  crime 
for  which  he  ia  on  trial,  except  for  Ibe  purpose  of  showing  motive,  interest, 
or  guilty  knowledge,  and  this  evidence  was  not  proper  or  competent  for 
that  purpose.  '•  *  •  It  is  never  proper  for  the  purpose  of  irapenchini; 
the  character  of  a  party  or  a  witness  to  call  witnesses  to  prove  speciHc  acts  uf 
dishonesty,  Immoiality,  or  crime."  Under  the  rulings  maiie  by  the  court, 
threats  made  by  the  defendant  upon  other  occasions,  to  other  parties,  had  no 
such  connection  with  tbe  crime  alleged  In  tbe  indictment  as  to  render  them 
admissible  upon  the  iasue  before  the  court,  nor  can  their  reception  l)e  justi- 
fied upon  tbe  assumptiun  that  they  tended  to  impeach  the  character  or 
standing  of  the  defendant  as  a  witness.  Independent  and  specidc  acts  and 
deeds  of  a  party  are  not  admissible  for  tbe  purpose  of  impeaching  a  witness. 
The  testimony  thus  Improperly  received  may  have  had  a  potential  influence 
upon  the  jury.  While  the  testimony  offered  for  the  prosecution  tended 
quite  strongly  to  support  the  all^atlons  in  tbe  indictment,  the  testimony  in 
behalf  of  the  defendant  contradicted  the  evidence  of  the  prosecution,  and  left 
a  close  question  of  fact  to  be  considered  by  the  jury.  Under  such  circum- 
stances, we  may  not  say  that  improper  evidence  was  not  prejudicial  tu  tbe 
rigbta  of  the  d^endant.  People  v.  Loftite,  decided  by  this  court  In  Novem- 
ber 1890,  as  appears  in  11  N.  T.  Supp.  905.  The  foregoing  views  lead  to  a 
reveisal.  Conviction,  order,  and  judgment  of  the  court  of  aessions  of  Broome 
eouD^  revanedt  and  the  clerk  dlncted  to  enter  judgment,  and  remit  certified 
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oopy  thereof*  with  the  retnni  and  deoieion  of  (b<a  eonrt.  to  the  court  9t  mth 
Bfons  of  Broome  coanty,  panaant  to  aecUoM  547  and  64S  et  the  Code 
Orimlnal  Froo^oie.  All  copcnr. 


Harris  «.  Clabk. 

(Suprenw  Court,  OtwrcA  Term,  JVturth  X>eiNirtni«nt  Septmubsr,  ISM.) 

Action  oit  Jtmntsnr— Coubt  not  ov  Record. 

Code  ClTll  Proc  {  2863,  buM.  0,  provides  that  the  oourt  of  a  Jostloe  of  the  peusa 
1*  not  a  ooort  ot  reoord.  Section  ^17  provides  tJiat  a  judgment  rendered  \>j  a  Jna- 
tioe  of  the  peace,  oa  being  docketed  in  the  countv  clerk's  olUce,  "is  deemed  sludge 
ment  of  the  coant;  coart,  *  «  »  and  must  be  enforced  accordingly."  HeltLt 
that  a  Judgment  for  damages  obtained  by  plaintiff  in  a  justice's  court,  and  dock- 
eted under  section  8017.  rematned  In  fact  the  judgment  of  a  court '*Dot  of  record," 
and  au  action  thereon  was  not  inhibited  \rf  aeoUon  ItflS,  providing  that  an  actioa 
on  a  judgment  for  money  rendered  by  a  eonrt  of  reoord  cannot  be  maitttatlned  by 
thh  original  parties. 

Appeal  from  Onondaga  county  court. 

Action  by  Hebron  Harris  agaioat  Alfred  F.  Clark  on  a  judgment.  The 
caae  was  tried  before  a  justice  of  the  peace,  and  judgment  rendered  for  plain- 
tiff for  $27.20  and  no  costB.  From  a  decision  of  the  county  c^urt  reversing 
such  judgment,  plaintiff  appeals.  Reversed. 

Upon  the  return  of  the  summons,  "plaintift  complained  on  a  judgment  ren- 
dered by  and  before  S.  F.  Bklknap,  J.  P.,  *  •  •  on  the  23d  day  uf  June, 
1B91,  for  $27.02  dtimaftes  and  costs  in  favor  of  plaintiff  herein,  and  against  de- 
fendant herein,  and  asks  judgment  for #27.02  and  interest  from  June  2t},  1891." 
To  that  complaint  the  defendant  Bled  an  answer  in  the  following  language: 
"Defendant,  for  his  answer  herfin,  alleges  general  denial,  counterclaim,  and 
[jayment  of  (4.00  on  the  judgment  set  out  as  the  cause  of  action  in  the  com- 
plaint; further,  that  a  transcript  of  said  judgment  was  filed  In  the  county 
clerk's  office  of  Onondaga  county,  on  or  about  the  ISth  day  of  July,  1891; 
ttiat  said  judgment  then  became  a  judgment  of  the  county  court,  and  for  that 
reason  plainUff  cannot  maintiiin  an  action  upon  the  judgment  set  out  in  tbe 
complaint."  Plaintiff  offered  in  evidence  the  docket,  showing  the  recovery 
of  the  judgment  on  the  23d  day  of  June,  1891.  It  is  stated  in  the  appeal  book 
as  follows:  "Conceded  that  a  transcript  .if  said  judgment  waa  Qled  in  Onon- 
daga county  clerk's  office  July  13,  1891,  at  IP.  10  A.  u."  No  other  evidenoa 
was  given  upon  tbe  trial.  Tbe  justice  immediately,  on  the  5lh  day  of  Au- 
gust, 1891,  rendered  a  judgment  for  427.20  damages,  giving  no  costo  to  the 
pluintifl. 

Argued  before  Hakdzn,  P.  J.,  and  Martin  and  Merwin,  JJ. 
Thomag  Hogan,  for  appi^ant.   €HU  <fi  StUltoell,  fur  respondent. 

Hardin,  P.  J.  Section  2862  of  the  Code  of  Oivil  Procedure  confers  npon 
justices  of  the  peace  jurisdictiun  of  civil  actions  enumerated,  and  subdivision 
6  thereof  is  as  follows:  "(6)  An  action  upon  a  judgment  rendered  in  a  court 
of  a  justice  of  the  peace,  or  in  a  district  court  of  the  city  of  New  York,  or  in 
a  justice's  court  of  a  city,  beluga  court  not  of  record."  Presumptively  tbe 
pluintiS's  action  "upon  a  judgment  rendered  in  a  court  of  a  justice  of  the 
peace.  •  *  *  being  a  court  not  of  record,"  was  within  the  jurisdiction 
of  the  justice.  PlaintiQ  was  entitled  to  bring  an  action  a|<on  sticli  a  judg- 
ment within  six  years  from  the  time  it  was  rendered.  Code  Civil  Proc.  g 
382.  Bubd.  7.  The  language  of  subdivision  7  is  aa  foliowa:  "Ad  action  upoa 
a  judgment  or  decree  rendered  in  a  court  not  of  record."  In  section  3017  it 
is  provided  that  a  justice  of  tbe  peace  who  renders  a  judgment  "must,  upon 
the  application  of  the  pu-ty  In  whose  favor  the  judgment  was  rendered,  and 
[uirment  of  the  fee  therefor,  deliver  to  him  a  transcript  at  the  judgment. 
Tbe  county  cleA  of  the  county  in  which  the  jadgmeut  was  i-eiidered  muat. 
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Upon  the  proBentatfon  of  the  trnnscript,  and  payment  of  the  fees  therefor. 
Indorse  thereupon  the  date  of  Us  receipt,  file  it  in  his  office,  and  docket  the 
Judgment  as  of  the  time  of  the  receipt  of  the  transcript.  In  the  book  kept  by 
him  for  that  parpose.  •  •  *  Thencefonh  the  judgment  is  deemed  a  judg- 
ment of  the  county  court  of  that  county,  and  must  be  enforced  accordingly." 
In  JH^inbaeh  w.  Sooh,  112  N.  Y.  621.  20  H.  E.  Bfp.  5*50,  cunstt  iictiuu  was 
given  to  aecUon  3017.  section  382,  and  section  1913  of  tlie  Code;  nnd  it  was 
held,  "although,  under  the  Codt:  of  Civil  Procedure,  (section  3017.)  upon  the 
docketing  of  a  justice's  judgment  in  ttie  county  clerk's  office.  It  becomes  a 
statutory  judgment  of  the  county  court,  it  Is  not  a  judgment  *  rendered  '  in 
that  courtt  but  remains  '  a  judgment  rendered  in  a  court  not  of  rm>rd,'  within 
the  meaning  of  the  provision  of  said  Code  (section  382)  declaring  that  an 
action  upon  such  a  judgment  must  be  commenced  within  six  yenrs  after  a 
'final  Judgment  was  rendered.'  "  In  the  course  of  the  opinion  it  was  said: 
"After  a  justice's  judgment  luu  been  docketed  In  the  county  clerk's  office,  it 
becomes  a  mere  statutory  judgment  of  the  county  courL  It  is  not,  in  fact, 
a  judgment  of  that  court.  There  has  ioeen  no  judicial  action  tiiere.  and  no 
judgment  has  been,  in  fact,  entered  or  rendered.  It  is  simply  to  be  deemed 
a  judgment  of  ttiat  court.  Such  a  judgment  has  not  been  twice  rendered, — 
once  in  a  justice's  court,  and  once  in  th«  county  court;  and,  as  it  may  be 
docketed  in  all  the  counties  of  the  state,  it  certainly  cannot  be  deemed  to  tiiave 
been  rendered  in  every  county  where  it  has  I>een  duckelfd."  Xlie  proiilbi- 
tion  in  section  1913  of  the  Code  of  Civil  Frucedure  against  "an  action  upon  a 
judgment  fur  a  sum  of  money  rendered  in  a  court  of  record  of  the  state"  does 
not.  in  terms,  rulate  to  a  judgment  rendered  in  a  justice's  court  It  is  insisted 
in  behalf  of  the  respondent  ttiat  because  a  transcript  was  filed  in  the  clerk's 
office  the  action  was  upon  a  judgment  "rendered  in  a  court  of  record  of 
the  state,"  to  wit,  the  county  court  of  Onondaga  county.  We  think  the  rea- 
soning and  logic  used  in  Diejfenbach  v.  Jtoch,  supra,  are  iidverse  to  the  con- 
tention of  the  respondent.  The  caKes  to  which  he  refers  us,  of  Lyon  v.  MarUy, 
10  Abb.  Pr.  337,  and  Baldwin  v.  Roberts.  30  Hun.  163.  were  decided  prior  to 
the  Dieffmhaoh  Case.  Section  3017  differs  from  sf^ction  71  of  tlieOodeof  1849. 
referred  to  in  Li/on  v.  Manly,  32  Barb.  53,  10  Abb.  Fr.  337.  In  the  act  of 
1849  it  is  provided  in  the  section  that,  upoii4iling  and  docketing,  it  "shall  be  a 
judgment  of  the  oounty  court. "  In  section  3017  Che  provision  is,  alter  pro- 
viding for  the  docketing  of  tbe  judgment,  as  follows:  "Thenceforth  the  judg- 
ment is  deemed  a  Judgment  of  the  county  court  of  that  county,  and  oiust  be 
enforced  accordingly."  Baldwin  v.  Roberta,  30  Hun.  163,  seems  to  have  fol- 
lowed Lyon  V.  Manly,  supra.  In  Church  v.  Van  Buren,  65  How.  Fr.  489,  it 
was  said  that  the  object  of  the  restriction  in  section  71  (and  the  same  may  be 
said  of  the  restriction  in  section  I9I3)  "  was  to  prevent  multiplicityof  suits  and 
accumulation  of  costs.  The  statute  was  aimed  ^t  the  evil  practi<»,  and  de- 
signed to  cut  it  off  and  prevent  it. "  It  seems  the  same  object  is  attained  by 
the  restriction  in  section  3154  oi  the  Coile  of  Civil  Proceiiure  in  respect  to  ac- 
tions upon  a  jusbioe's  judgment,  as  that  section  provides  that,  it  such  an  ac- 
tion ahail  be  brought  "  within  five  years, after  the  rendition  ttiereoC  against  a 
deft:ndant>  upon  whom  the  summons  was  personally  served,  no  costs  can  be 
recovered,  except,"  etc.  Our  eonclusion  is  that,  as  the  plaintifE's  judgment 
upon  which  he  recovered  was  not  "rendered  in  a  court  of  record  of  the  state," 
the  restriction  in  section  1913  of  the  Code  does  not  apply.  PoUowing  the 
views  expressed,  b>ie  judgment  of  the  county  court  reversing  the  justice's 
judgment  muat  be  reversed,  and  the  judgment  of  the  JusUce's  court  affirmed, 
with  costs. 

Judgment  of  the  county  court  i-eversing  a  justice's  judgment  leTeraedi  and 
the  judgment  of  the  justice  affirmed,  with  costs.   All  concur. 
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KXLLISAH  V.  CAIIPBBLZm 
(Supreme  Court,  OeneraE  Term,  Fourth  DepnrtmenL  S^tsmber,  J9BSk\ 

PhBSTDEHT  OV  COHPOBATION— BzOSBDIirO  AtITHORITT— liUBILITT. 

Where  the  piattdent  of  a  oorporattoa  executes  a  written  gnarantgr  In  Its  bum, 
butr  without  sutborlty,  ha  maj  he  held  ladlvidnaUy  llabls  on  an  lm|ulod  waivantr 

of  authority. 

Appeal  from  Onondaga  county  court. 

Action  by  Maurice  Neiligan  against  George  Q.  Campbell  on  a  contract  of 
guaranty.  From  a  judgment  of  the  county  court  affirming  a  judgment  for 
plaintiff  rendpreil  in  a  justice's  court,  defendant  appeals.  AtiBrmed. 

The  complaint  in  the  justice's  court  was  "for  breach  of  contract  and  for 
rent  due  in  the  sum  of  $200."  The  answer  contained  a  denial  of  the  com- 
plaint only.  On  the  I2th  of  August,  1890,  the  plaintiff  executed  a  leaae  of 
his  premises  205  and  207  North  Salina  street,  in  Syracuse,  to  Ament  A  Wal- 
droff,  until  the  Ist  day  of  May,  1891.  In  the  lease  it  was  stipulated  "that  the 
lower  floor  of  said  premises  shall  be  us^d  for  a  saloon  and  restaurHiit  only,  and 
thai  the  family  of  the  party  of  the  second  part  shall  occupy  the  upper  Uoor  of 
said  premises,  and  occupy  the  sauie  at  night. "  Subjoined  to  the  lease  was  an 
instrument  which  recited,  viz.:  "In  consideration  of  the  letting  of  the  prem- 
ises above  mentioned  to  the  abovp-named  Frank  B.  Ament  and  Bert  Wal- 
druff,  and  the  sum  of  one  dollar  to  me  in  hand  paid  by  the  p;irty  of  the  first 
part,  the  receipt  whereof  is  hereby  acknowledged,  we,  the  Syracuse  Brewing 
Company,  a  body  corpofHte,  do  hereby  covenant  and  agree,  to  and  with  the 
party  of  the  Qret  part  and  his  lawful  representatives,  that,  if  any  default  shall 
at  any  time  be  made  by  the  said  Frank  B.  Ament  and  Bert  Waldroff  in  the 
payment  of  the  rent  and  perrurmance  of  the  coveiiHnts  in  the  foregoing  lease, 
during  said  term,  on  their  part  to  be  paid  and  performed,  we  will  well  and 
truly  pay  the  said  rent,  or  any  part  tliereof,  or  any  arrears  thereof,  that  re- 
main due  unto  the  said  party  uf  the  first  part,  with  the  agreement  and  under- 
standing of  all  the  parties  hereto  that,  if  said  Frank  B.  Ament  and  Bert 
Waldroff,  or  his  assigns,  shnll  make  default  In  the  payment  of  any  of  the  rents 
in  said  lease  mentioned,  we  shall  have  written  notice  of  such  default,  within 
thirty  days  from  the  time  it  is  made,  and,  in  consideration  of  said  guaranty  of 
I>ayn)ent,  the  said  Frank  B.  Ament  and  Bert  Waldroff  hereby  consent  that 
we  shall  have  the  tissignmeiit  of  this  lease  as  a  collateral  security  ior  our 
guaranty  of  payment  as  aforesaid.  In  witness  whereof  we  have  hereunto  set 
our  bands  and  seals  this  I8th  day  of  August,  1890.  Syracuse  Biikwino 
Company,  [l.  s.]  By  Geo.  G.  Campbell,  freaident."  Froof  was  given 
upon  the  trial  of  the  service  of  two  copies  of  the  notice  of  default  in  the  pay- 
ment of  the  rent,  and  demanding  from  the  defendant  payment  thereof,  and 
that  a  personal  demand  was  .made  of  tlie  tenants  and  of  the  defendant  before 
the  commencement  of  the  action,  and  that  "there  was  due  and  unpaid  on  No- 
vember rent,  948;  on  December  rent,  9^3.33;  on  January,  $83.33.  Xo  part 
of  this  haa  been  paid  to  me."  Before  the  justice's  court  the  plaintiff  remitted 
$14.(3tj,  and  demanded  a  Judgment  only  for  $200,  which  was  rendered  in  favor 
of  the  plaintiff.  Prior  actions  were  brought  against  the  brewing  company, 
resulting  in  nonsuits.  In  the  trial  of  those  actions  the  defendant  was  sworn 
as  a  witness,  and  denied  his  authority  to  execute  the  guaranty  of  payruent 
already  referred  to.  He  testified:  "I  was  induced  to  think  I  had  authority 
to  sign  by  conversations  had  by  some  of  the  directors.  I  had  no  authority, 
by  any  resolution  of  the  defendant's  board  of  directors.  1  talked  the  matter 
over  and  they  did  not  tell  me  to  sign  or  not  to  sign  it.  Directors  of  the  com- 
pany did  not  tell  me  to  sign  this  guaranty  or  to  make  this  affidavit.  There 
was  never  any  resolution  passed  by  the  board  of  directors  of  the  defendant 
which  authorized  me  to  sign  guaranty  or  aiiiiiavit." 

Argued  before  Habdi»,  F.  J.,  and  Makti^  and  MbJiWiN,  JJ. 
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Wdten,  MfaLerman  A  Waten,  tor  HppellaDt.   ChavUa  €f,  Batdtoin,  tor  re- 

Harion,  F.  J.  If  the  action  ia  to  be  re^iarded  as  one  founded  upon  an  im- 
plied guaranty  on  the  part  of  the  defendant  to  execute  the  contract,  or  an  ac- 
tion for  rent  due>  we  Uiink.  with  the  laxity  allowed  in  justice's  court  in  re- 
spect to  the  pleadingB,  the  complaint  must  be  deemed  sufficient.  We  tiiinlc 
Barthoiomae  t.  JTat^^ann.  47  N.  Y.  ijuper.  Gt.  S53p  sustains  the  plaintiff's 
light  to  recovery.  That  was  an  action  to  recover  the  rent  covenanted  to  be 
paid  by  a  certain  lease  between  the  plaintifh  as  lessors  and  "the  trustees  of 
the  German- American  Institute**  as  lessees,  and  signed  and  sealed  by  the  de- 
fendant "for  the  board  of  trusteest  by  S.  Kaultmann,  treasurer. "  On  ihe  trial 
It  appeared  tliat  the  organization  whs  a  mere  voluntary  assuciHtloo,  and  tliat 
Kauffmann  had  "no  authority  to  bind  bis  nssoeiate.^. "  A  verdict  was  ren- 
dered i^ainst  the  defendant  Kauflmann,  and  it  was  said  by  the  general  term 
"that  tlie  defendant  Kauffmann  having  executHl  the  le»ae  as  treasurer,  with- 
out authority  from  tlie  otiier  defendants  as  patrons  of  the  sclioo),  some  of 
whose  children  had  attended  it.  and  there  being  no  trustees,  in  fHCt.  and  only 
a  mere  voluntary  association,  by  such  execution  of  tlie  lease  he  became  lia- 
ble." The  case  was  taken  tio  the  court  of  appeals,  and  was  affirmed,  as  ap> 
pears  In  91  N.  T.  654.  An  abstract  of  tlie  opinion  delivered  in  the  court  of 
appeals  by  Dantobtb,  J.,  appears  In  16  Wlcly.  Dig.  127,  and  It  was  held 
"that  K.  was  not  screened  by  the  epithets  used,  and,  when  they  were  shovni 
to  be  shams,  he  remained  tlie  contracting  party,  and.  as  such,  personally 
liable  for  the  obligation  expreiued  in  the  lease;  that  is.  he  impliedly,  if  not 
expressly,  undertook  tliat  the  authority  he  professed  to  have  did,  In  fact,  ex- 
ist, and.  as  it  did  not,  he  was  also  liable  on  that  ground.  Leake.  Cout.  511." 
(The  case  was  decided  in  January,  18^8.)  In  SimmoTida  v.  Moan,  2  N.  E. 
liep.  640.  (decided  by  the  court  of  appeals,  Ocbtber,  1885.)  It  was  held:  "A 
contract  made  by  an  agent,  in  excess  of  his  authority  from  his  principal, 
binds  tlie  agent  personally;  and  this  is  so,  notwithstanding  the  agent  acts  in 
good  faith,  supposing  that  he  is  within  the  terms  of  the  instructions  received 
from  his  principal.**  In  that  case  it  was  said:  "The  plaintiffs  have  no  cause 
of  action  against  the  principals,  for  the  urder  they  executed  was  not  their  or- 
der. Hence  it  was  given  by  tht*  defendants  in  excess  of  authority,  and  there 
seems  no  reason  why  they  should  not  make  good  all  damages  which  the  plain- 
tiffs sustained  in  consequence  of  their  belief  that  the  authority  Hssumed  did 
in  fact  exist.  Baltzen  v.  Ificolay,  53  N.  Y.  467."  In  that  case  the  contract 
was  in  writing,  "and  was,  moreover,  sufficient  in  form  to  satisfy  the  statute 
of  frauds.  The  defendants  are  held  liable  because  they  had  no  authority  tO> 
make  it,  and  hence,  though  sufficient  in  form,  it  cannot  be  enforced  against 
the  apparent  principals. "  No  qnestlon  was  raised  in  the  court  tielow  that  the 
agreement.  If  executed  by  the  brewing  company,  would  not  have  been  valid. 
No  evidence  was  given  upon  the  trial  from  which  we  can  Infer  or  assume 
that  the  contract  was  illegal  or  ultra  vires.  In  WhUnep  Arma  Co.  v.  Barloto, 
63  N.  Y.  63,  it  was  held  that  "the  plea  of  uJtra  vires,  as  a  general  rule,  will 
not  prevail,  whether  interposed  for  or  against  a  corporation,  when  it  will  not 
advance  justice,  but.  on  the  contrary,  will  accomplish  a  legal  wrong."  Haft 
Co.  V.  Roach,  97  N.  Y.  378.  We  think  It  was  found  as  a  matter  of  fact  in  the 
justice  court  that  the  defendant  impliedly  warranted  that  be  had  authority  to- 
execute  the  guaranty,  whereas,  in  fact,  as  the  evidence  revealed,  he  had  no 
such  authority;  and  that  the  evidence  Justified  the  judgment  given  to  the 
plaintiff  by  the  justice  court,  and  was  properly  affirmed  by  the  county  court. 
Bumham  v.  Butler,  81  N.  Y.  480.  Judgment  of  the  county  court  of  Onon- 
daga county  and  that  of  the  justice's  court  affirmed,  with  costs.   Ali  concur,. 
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FsoPLK  m.  nl.  Bbadt  «.  MATOBt  Era,  of  Citt  or  Stracitbb  ti  ol. 

{Sxipreme  Cmtrt,  Ge^ieml  Term,  fourth  Department.   September,  1833.) 

Sewers— Enoixeeh'b  Cektificate  as  to  Coupua!(cb  with  Costuact— Maxuamus. 

A  contract  for  buUdiner  a  sewer  provided  that  tbe  work  should  be  done  under  tb« 
direction  of  the  city  ea^oeer;  tbatplaasto  be  given  by  htm  shoold  be  compiled 
with;  Md  tiiat  the  return  of  the  eoglneer  ^lould  be  tbe  aooouut  b7  which  the 
•aunmt  of  work  done  and  materials  furnished  should  be  computed.  After  tbe 
completion  of  the  work  under  the  snperviBion,  and  in  compUanise  with  the  direc- 
UoQB,  of  the  en^aeer,  he  oertifled  that  it  was  aatisfactory,  and  filed  a  flnal  aocount 
sbowine  the  antovtBtdtwULe  contractor;  whereupon  the  council  adopted  aresolo- 
tlon  declatiny  Its  intentioD  to  issue  bonds  to  pay  for  the  imnrovement,  and  an  as- 
sessment was  made  and  a  portion  collected.  SeM,  that  the  'Issuance  of  the  bonds, 
the  payment  to  the  contractor  of  the  money  collected,  and  tbe  collection  of  the  rest 
of  the  asMwrnent,  would  be  compelled  by  vuindamns,  thoufrh  tbe  sewer  was  de- 
fective,  and  did  not  complr  with  the  contract  and  apeciflcations  in  all  respects; 
there  being  no  allegation  of  fraudulent  practice  in  the  procuring  and  giving  of  the 
certificate. 

Appeal  from  speoial  term,  Onondaga  county. 

Application  by  tbe  people  of  the  state  of  New  York,  on  the  relation  of  Pat- 
rick Ready,  for  a  writ  of  mandamua  to  compel  the  mayor  and  comruon  coun- 
cil of  the  city  of  Syracuse,  Benjamin  W.  Roacoe,  treasurer  of  siiicl  city,  and 
others,  to  issue  certain  bunda,  pay  certain  money  to  relator,  and  collect  a  cer- 
tain assessment  for  a  sewer.  From  a  Jadgment  denying  the  ai^licatiun. 
relator  appeals.  Reversed. 

In  behalf  of  tbe  relator  it  was  alleged  that  be  was  a  contractor  with  tiio 
■L-ity  for  tbe  construction  of  a  36-tncli  brii-k  sewer  in  Spiucu  street,  from 
Washington  to  East  Fayette  street,  and  in  East  Fayette  street,  from  Spruce 
to  Beech  street;  that  he  had  completed  the  contract;  that  the  city  enf^ineer 
iiad  certified  to  sucti  completion,  and  to  a  6nal  estimate  therefor;  that  the 
'Common  council,  upon  tbe  receipt  of  such  certiQcHte,  had  adopted  aresolution  de- 
claring its  intention  to  issue  local  improvement  bunds  to  pity  for  such  improve- 
ment, under  the  provisions  of  the  city  charter;  that  an  assessment  roll  for  such 
improvement  was  left  with  the  city  treasurer  after  the  appointment  of  ap- 
praisers and  tlie  apportionmen  t  of  the  expenses  upon  the  several  lot  owners ;  that 
the  treasurer  had  received  and  collected  tl,371.19onaccountof  said  improve- 
ment; that  no  furtherpruceedings  have  been  taken  by  the  defendants  to  collect 
the  balance,  and  that  tbe  relator  had  nutreceivei.!  tbe  #1,371.19,  nor  any  part  of 
it;  that  the  relator  asked  to  have  the  writ  command  the  piiyment  of  tbe 
SI|371.19.  the  issuing  uf  tbe  bonds  specified  in  the  resolution,  and  theapplica- 
tioo  of  the  proceeds  to  tbe  payment  of  the  costs  of  the  Improvement,  and  ttmt 
tbe  collection  of  the  taxes  upon  the  said  assessment  roll  remaining  unpaid  be 
enforced.  There  was  a  return  to  tbe  writ,  which  admitted  the  execution  of  the 
contract,  and  averred  that  tbe  relator  undertook  to  perform  tbe  work  and  fur- 
nish tbe  materials  referred  to  in  tliecontrnct,  but  that  be  bad  failed  and  neglect- 
ed so  to  do,  and  had  so  performed  tbe  work  and  built  the  sewer  as  to  m:ike  it 
practically  useless,  and  of  no  beneQt  whatever  to  any  of  the  owners  along  tbe 
lineortheimproveuient.  Tbe  return  also  alleged  that  tbe  certificate  given  by 
the  city  engineer  was  given  under  a  mistaken  Idea  of  the  facte,  and  was  erro- 
neously and  incorrectly  maiie.  It  alleged  that,  upon  tlie  receipt  of  said  certifi- 
cate, the  common  council  directed  tbe  cost  of  tbe  Improvement  to  be  aasejised 
upon  the  property  along  tbe  line  ot  the  sewer,  and  passed  a  resolution  to  that 
effect  on  tbe  ^Ist  of  March,  1890.  A  peremptory  writ  was  refused  on  motion, 
and  a  trial  ordered  at  the  circuit  iu  January,  1891 ;  and  a  trial  was  bad,  a  jury 
having  been  waived,  before  the  court.  After  bearing  the  evidence  offered 
by  tbe  relator,  and  tbe  evidence  offered  by  the  defendants,  tbe  court  made 
and  filed  a  decision  denying  the  writ,  with  costs.  From  the  judgment  oo- 
tered  upon  such  decision  this  appeal  is  takea. 
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Tbe  coartfoand,  as  coDcInsions  of  law,  as  follows:  **(])  That  any  change- 
or  alteration  made  or  consented  to  by  relator  of  t)ie  said  city  engineer  in  the- 
atnstrnction  of  said  sewer,  or  in  the  dt^th  or  grade  of  the  same,  from  that 
provided  for  bf  Bald  contract,  plana,  specilications,  and  profile,  was  illegal 
and  unauthorized  in  law.  and  not  binding  on  the  dty  of  Syracnse,  or  tbe 
common  council  of  that  oltjr;  (2)  that  tbe  certificate  or  final  acoonnt  submit- 
ted bysaid  city  engineer  on  the  23d  ilayof  December,  1889,  was  notoonclusivft 
or  binding  on  the  city  of  Syracuse,  and  that  said  city  of  Syracuse,  or  the  com- 
mon council  of  said  city,  was  not  estopped  by  said  certllioite  or  account  from 
(lennng  the  performance  of  said  contract;  (3)  that  the  work  as  performed* 
and  the  sewer  as  conatructed,  by  said  relator,  was  not  a  substantial  compli- 
ance with  the  terms  of  said  contract;  (4)  thac  the  common  council  of  said 
city  was  in  noway  estopped  from  rescinding  the  Intent  and  directions  ex- 
pressed in  the  said  resolution  of  March  81. 18U0;  (5)  th»t  the  city  of  Syracuse 
cannot  be  compelled  to  issue  bonds  for  the  purpose  of  raising  money  to  pay 
tbe  balance  of  said  assessment,  or  any  part  thereof;  (6)  that  the  city  of  Syra- 
case  cannot  be  compelled  to  issue  a  warrant  for  tbe  collection  of  the  balance 
of  said  aaeeBsment  remaining  unpaid,  or  any  part  thereof;  (7)  that  the  city  of 
Syracuse  cannot  be  compelled  to  pay  the  relator  any  moneys  receired  by  it 
from  the  property  owners  assessed  for  tlie  construction  of  said  sewer."  Ex- 
ceptions were  duly  taken  to  such  findings  of  law.  As  matter  of  fact,  the- 
court  found  *'that  on  or  about  December  23,  It^,  said  city  engineer  made  a. 
certificate  in  writing  to  the  common  council  of  the  city  of  Syracuse  to  the  ef- 
fect that  said  work  had  been  performed,  and  said  sewer  constructed,  in  ac- 
cordance with  the  terms  of  said  contract."  He  also  found  "that  said  certifi- 
cate of  said  engineer,  so  glvi  n,  whs  erroneous,  incorrect,  false,  and  untrue. " 
Also  "that,  as  appears  by  said  certificate  and  final  account  of  said  engineer, 
the  cost  of  the  construction  of  said  sewer  amounts  to  the  sum  of  five  thou- 
sand two  hundred  and  forty-one  dollars  and  iwenty-flve  cents,  ($5,241.25.)" 
Atou  found  "that,  upon  the  coming  in  of  said  certificate  and  final  account, 
and  relying  upon  the  truth  of  the  matters  therein  contained,  and  in  the  belief 
that  said  contract  had  been  fully  performed  by  the  n  lator,  the  common  coun- 
cil of  tbe  city  of  Syracnse  passed  the  following  resolution  on  thf  Slst  day  of 
March,  189(>:  *  Resolved,  that  this  council  hereby  declares  its  intention  to> 
issue  local  imp^rovement  bonds  to  such  portion  of  the  cost  of  constructing  a 
brick  sewer  in  East  Fayette  street,  from  Beech  to  Spruce  street,  and  in 
f^mce  street,  from  Bast  Fayette  street  to  East  Wasliington  street,  as  shall  be- 
prefer,  under  the  provisions  of  section  142  of  the  city  charter,  as  amended  by 
the  Laws  of  1888;  and  the  city  treasurer  la  hereby  authorized  and  directed  to- 
Issue  tax  notices  therefor  In  accordance  with  this  resolution.^  That  said 
common  ouuncil,  in  like  reliance  upon  said  account  of  said  engineer,  directed 
tbe  eoat  oE  said  sewer  to  be  aaeessed  upon  the  property  beneilted  by  the  con* 
stroetlon  thereof,  and  the  same  was  so  assessed  by  the  city  assessors,  and  the 
anesament  roll  left  with  the  city  treasarer.  and  he  has  received  the  sum  of 
one  tbonsand  three  taundred  and  seven^-^e  dullan  ami  nineteen  cents- 
($1371.19)"  from  parties  owning  lands  along  the  line  of  the  sewer  who  were 
■asesBod  therefor. 

Argaed  before  HAiunH,  P.  J.,  ant)  Maktin  and  Mskwin,  JJ. 

Jf.  M.  Watent  f»  appellant.  Chat,  S.  Id»  and  C.  0.  Saldtoin,  for  re- 
qioDdents. 

HAmnK.  P.  J.  Aeeordlhg  to  the  noUoe  callfng  for  bhlsand  speeifieations, 
and  Oe  eontraot  between  tbe  parties,  payment  for  the  work  in  questioh  wna 
not  to  be  made  **antil  the  same  shall  lave  lieen  completed,  and'  the  cost  iis- 
tawsd  and  oolleotsd  from  taxpayers  owning  property  liable  to- taxation  for 
tbe  oomtnietloa  of  said  woric. "  In  the  contmet  between  the  parties  It  was 
igteed  as  fi41oin:  "That  no  jMQrment  shall  be  made  to. the- party  of  the  firafc 
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put  undm  this  contract  until  tbe  coBt  of  said  woik  shtill  Iwve  bera  ascer- 
tained and  assessed  upon  and  collected  from  the  taxpayers  liable  to  local  tax* 
ation  upon  the  same."  The  contractor,  under  the  provisions  of  his  contract, 
therefore,  was  not  in  a  situation  to  maintain  an  action  at  law  for  the  rpcov- 
ery  of  the  contract  price.  Hunt  City  a/  UUoa,  18  N.  Y.  442.  The  con- 
tract provided,  in  terms,  tbat  the  wotIe  should  be  carried  forward  In  the  view 
and  under  tbe  direction  of  tbe  city  engineer.  It  expressly  provided  tbat  "all 
]dans,  explanations,  or  directions  necessary  to  the  carrying  out  and  complet- 
ing saUsfaetorily  the  different  descriptions  of  work  contemplated  and  pro- 
vided for  under  this  contiaot  will  be  given  by  the  said  engineer,  and  such 
plans  and  directions  shall  in  all  cases  beoompUed  with.  And  it  is  hereby 
mutually  agreed  between  the  parties  hereto  that  the  return  of  thesaid  en- 
gineer shall  be  the  account  by  which  the  amount  of  work  done  and  the  mate- 
rials furnished  under  this  contract  shall  be  oompnted."  The  contract  con- 
talned  also  a  further  provision  that  "when,  in  the  opinion  of  the  said 
engineer,  the  work  shall  have  been  fully  completed  in  accordance  with  this 
agreement,  the  said  engineer  shall,  as  soon  as  practicable,  make  up  tbu  fliiai 
account  therefor,  and,  upon  his  final  acc^tance  of  the  work,  shall  return  to 
the  common  council  said  account,  duly  vwified  by  him,  whereupon  said  com- 
mon council  ahall  review,  and.  when  satisfactury,  shall  approve,  the  same; 
and  thereupon  the  moneys  or  praperty  depoaited  witti  his  proposal  for  the 
work  herein  described  shall  be  rt* turned  to  the  party  of  the  di-st  part,  and,  as 
soon  then-after  as  tbp  cost  of  sairt  work  shall  have  been  collected  from  the 
said  taxpayers,  tbe  party  of  the  first  \mrt  ahull  be  entitled  to  receive  the 
amount  due  on  said  Qnal  account,  retained  in  full  aettlt^ment  of  this  contract, 
less  the  amount  hereinbelore  specified."  By  tbe  evldunce  it  appuars  lliat  a 
final  estimate  and  a  statement  of  the  items  relating  to  the  work  were  pre- 
pared by  the  engineer,  showing  the  city  of  Eiyracuse  indebted  tu  the  relator  in 
the  sum  ot  S5,241.24  for  the  work,  labor,  and  materials  furnished  in  tht*  state- 
ment, and  performed  and  delivered  under  the  contract.  Subjoined  to  that 
statement  was  tbe  following: 

"I  certify  tlie  above  amount  to  be  correct,  and  that  the  work  has  been  per- 
formed and  completed  according  to  contract  and  specifications. 

"John  B.  Bokden,  City  Engineer. 

''Syracuse,  Dec.  23d,  1«89." 

It  Is  to  be  observed  tliat  tlie  return  contains  no  allegation  of  traud  or  fraud- 
ulent practice  on  tlie  part  of  tlie  contractor  or  the  engineer,  nor  is  there  any 
finding  by  the  court  of  any  fraud  in  obtaining;  the  certificate  of  the  engineer. 
During  the  trial  Leonard  Durston,  who  was  an  assistant  engineer  during  the 
construction  of  the  sewer,  testified  as  follows:  **i  saw  the  work  during  its 
progress  every  time  Mr.  Borden  was  there, — most  everyday.  I  examined 
it  as  it  proceeded,  and  knew  tlie  construction  of  it.  We  gave  the  contractor 
the  grade  oC  the  sewer  by  driving  a  pef{  down  into  the  soil  every  50  feet. 
Sometimes  tbe  pegs  were  driven  fiusli  witli  the  ground,  and  sometimes  a  little 
above.  •  *  •  Ttiese  pegs  were  driven  under  the  supervialon  of  Mr.  Bor> 
den,  the  city  engineer.  We  sometimes  drove  the  pegs  25  feet  apart.  The 
figures  were  marked  on  the  pegs,  and  given  to  the  inspector,  with  written  in- 
structions to  the  inspector.  We  gave  the  inspector  the  figures  in  a  book 
correaponding  with  the  figures  on  the  pegs.  Those  p^  and  grade  are  made 
to  control  the  contractor  in  laying  the  grade  of  the  sewer.  That  was  done  in 
this  case.  Tbe  sewer  was  laid  as  deep  as  was  required  by  the  figures  on 
the  pegs.  I  know  it  whs,  because  we  went  there  every  day.  I  will  say  tliat 
it  was  within  a  quarter  or  an  eighth  of  an  inch.  I  would  not  say  exactly. 
I  know  about  tbe  manholes.  They  were  constructed  according  to  the  plana 
and  specifications."  He  also  testified:  "The  sewer,  when  it  was  finished, 
had  a  regular,  continuous  grade,  and  it  waa  all  right."  Also:  "1  went  there 
evaqr  time  Borden  went  there;  and  pegs  were  set  along  there,  and  tbe  d^fch 
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given  to  tbe  contractor  or  inspector,  and  the  fignrea  marked  on  the  top  of  the 
p^.  «  *  *  Hr.  Boideot  the  citj  engineer,  brought  the  profile  with  him 
everj  time  he  went  up  there.  I  always  noticed  that  be  had  the  plan  when  he 
went  along  there.  It  was  In  his  oflBce,  and  was  for  our  utie.  Whenever  we 
gave  levels  we  took  It  with  us.  The  plan  was  there  at  the  time  the  stakes 
were  set, — every  time.  He  bud  the  plan  there,  and  compared  that  witb  the 
stakes  when  he  went  there.   I  know  he  did  every  time." 

Steven  Putnam,  a  witness  called  by  the  relator,  testified  that  be  was  an  in- 
Bpedor  "appointed  to  inspect  this  sewer  by.  the  city  of  Syracuse,  and  acted 
as  such  inspector  during  ito  entire  construction.  I  directed  the  cootractor  in 
the  construction  of  It,  and  gave  him  the  grades.  I  gave  Mr.  Ready  every 
grade  from  Qrst  to  last.  I  gave  him  the  grade  as  established  by  the  pegs 
driven  by  Mr.  Borden,  and  according  to  the  directions  given  to  me  by  Mr. 
Borden.  *  *  *  It  was  built  according  to  grade.  *  *  *  He  built 
it  just  to  the  grade  Borden  ^ave  him. "  At  no  point  was  it  built  above  the  grade 
given  to  him  by  the  witness.  He  also  tesiifieil:  "Ail  the  pegs  were  set  by 
the  engineer,  and  he  made  tbe  marks  upon  the  pegs."  "The grade  was  given 
by  Mr.  Borden  upon  each  one  of  tbe  pegs.  Tbe  sewer  was  built — excavated 
— according  to  the  figures  given  on  the  pegs.  •  •  •  Whenever  tlie  con- 
tractor built  the  sewer  Hbove  the  grade  as  given  to  me  by  the  engineer,  1 
mHde  him  take  It  up  and  rebuild  it  on  the  grade.  •  *  *  Ready  always 
put  the  grade  of  the  sewer  where  I  told  him  to  put  ft.  He  followed  my  di- 
rections at  all  times."  Jerry  Reilly  was  called  as  a  witness  for  the  relator, 
and  gave  evidence  strongly  tending  to  support  tbe  statements  made  by  the 
inspector.  The  relator  testified  that  the  engineer  "drove  tlioaepegs.  He 
marked  the  depth  I  should  go.  Told  me  to  go  and  build  it  according  to  them 
p^.  *  *  *  As  tbe  work  progressed,  he  continued  to  nive  me  pegs.  I 
constructed  and  built  the  sewer  on  tlie  grade  gi  ven  on  the  pegs  in  every  in- 
stance." "I  did  it  according  to  the  measurements  given  by  ttie  engineer." 
Other  evidence  was  given  tending  to  show  that  the  sewer  was  constructed,  in 
respect  to  its  location  and  grade,  by  thH  relator,  under  the  supervision  of,  and 
in  accordance  with  the  direction  of,  the  city,  through  its  inspector  and  its  en- 
gineer; and  evidence  was  given  tending  to  stiow  that  tbe  city  liad  koowletlge 
of  the  location  and  grade  of  the  sewer  before  it  accepted  the  same,  and  took 
possession  of  it.  and  appropriated  it  to  its  use,  and  before  it  initiated  tbe  pro- 
ceedings to  assess  the  parties  liable  to  pay  for  its  construction ;  while,  on  the 
other  band,  there  was  some  evidence  given  tending  to  show  that  the  sewer 
was  not  in  all  respects  in  accordance  with  Uie  contract  and  specifications;  that 
there  were  some  defects  and  imperfections  found  therein  by  actual  measure- 
ments taken  in  August,  1890. 

When  milnn  v.  City  cf  Syracuse,  (Sup.)  9  N.  Y.  Siipp.  98,  was  before  us, 
a  similar  contract  was  under  consideration.  In  tbe  course  of  the  opinion  in 
that  case  we  had  occasion  to  say:  "The  parties  had  a  right  to  agree  to  be 
bound  by  tbe  return  of  the  engineer.  Such  a  provision  is  obligatory. 
Prexiiient,  ete.,  t.  Fennsylvania  Coal  Co.,  50  N.  Y.  264.  and  cases  cited. 
By  a  fair  construction  of  the  contract  in  question,  it  must,  I  think,  be 
held  that  the  return  of  the  engineer  was  conclusive  on  the  contractors  as 
to  the  material  furnished  or  wcrk  done.  *  *  *  It  is  quite  apparent 
that  nothing  was  to  he  left  open  for  litigation  under  the  contract,  and 
tltat  tbe  return  or  final  account  of  the  engineer  was  to  include  and  repre- 
sent and  adjost  all  the  claims  of  the  contractors.  This  was  to  be  verified 
and  presented  to  ihe  common  council.  They  were  to  review. and.  if  satlsfao- 
tory.  approve;  and  thereupon  the  contractors  •  shall  be  entitled  to  receive  the 
amount  dueon  said  final  account  in  full  settlement  of  this  contract.'"  Since 
our  decision  the  court  of  appeals  have  decided  Brcuiy  v.  Mayor,  3U  N.  £.  Bep. 
757,  which  approves  of  tlie  principles  contitined  In  our  decision  in  the  DtUou 
Com.    In  Uie  Brady  Com,  "the  contract  required  the  entire  work  to  be  com- 
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Ideted  *to  the  satlsfaotion  of  tbe  eomnilssioner  of  public  woi^s,  and  fn  sab- 
Btantia}  accordance  with  the  speciQcations  here  annexed  and  the  plan  therein 
referred  to/  No  frand  was  charged,  and  it  was  held  the  contractor  whb  en- 
titled to  recover  the  anra  certitled,  with  interest;**  and  it  was  further  held: 
"Where  the  grades  were  given  by  the  aurreyor  or  his  assistant;  examinHtion 
made  after  the  excavation  was  completed,  and  before  tilting'  in  was  done;  the 
filling  subsequently  made  to  grade,  and  the  work  accepted, — if  the  grade  wu^ 
mistakenly  given  to  tbe  contractor  by  the  surveyor,  and  the  grading  done  in 
conformity  therewith,  and  certificates  of  completion  afterwards  given,  tbe  de- 
fendant cannot  thereafter  refuse  to  pay  because,  as  the  result  of  a  misilireo- 
tion  by  Its  officers,  the  speciflcatlona  had  not  been  literally  complied  with." 
In  tbe  course  of  theopinion  delivered  in  the  Brady  Cane  it  was  said:  "The 
defendant  distinctly  provided  in  its  contract  that  its  surveyor  should  be  one 
of  tbe  officers  to  represent  its  interest  in  the  execution  of  the  contract,  and 
that  bis  certificate  that  the  work  had  been  completed  should  be  essential  to 
tbe  right  of  the  contractor  to  demand  compensation  for  bis  work.  Hoi  only 
does  It  appear  that  the  grades  were  furnished  by  the  surveyor  or  his  assistant, 
but  it  also  appears  that  he  subsdquently  certified  to  tbe  completion  of  tbe 
woric  as  provided  by  the  contract.  That  the  contractor  was  at  liberty  to  fol- 
low tbe  directions  of  tbe  olBcurs  whom  tbe  defendant  had  stipulated  to  repre- 
sent it  and  speiik  for  it  in  the  execution  of  the  contract  ts  manifest,  not 
only  from  the  provisions  of  the  contract  already  referred  to.  but  also  to  two 
others,  to  which  allusion  may  be  briefiy  madi-.  *  *  •  So,  if  the  grade 
should  be  mistakenly  given  to  the  contractor  by  the  surveyor,  and  the  work 
should  be  done  in  conformity  therewith,  and  certificates  of  compjetion  aft<>r- 
wards  given,  the  defendant  could  not  thereafter  object  that  the  plainiifT 
Bliuuld  not  be  compensated  because,  tis  the  result  of  a  misdirection  by  its  orH- 
uers,  tlie  specifications  had  not  been  literally  complied  with."  See,  also,  Mrii- 
Itolland  v.  Mayor,  118  N.  T.  631,  20  N.  E.  Uep.  866.  When  the  Brady  Case 
was  before  the  general  term  of  the  superior  court.  (9  N.  Y.  Snpp.  893,)  it 
was  said  In  the  opinion  delivered:  "The  various  ollicers  of  the  city  who  Imd 
signed  certificates  testifying  to  the  sufficient  completion  of  the  work  by  tbe 
contractor,  Brady,  must  be  regnrded  as  repre^ienting  the  city,  and,  in  the  ab- 
sence of  any  evidence  of  fraud,  their  deliberate  certificate  must  be  reganled 
as  binding  on  the  city.  MtUholland  v.  Mayor,  113  N.  Y.  632,  20  N.  E.  Hep. 
866;  People  v.  Stephens,  71  N.  Y.  550.  The  acceptance  of  the  work  itself 
by  the  city  without  objection,  and  the  application  of  tbe  work  when  accepted 
to  public  use,  are  strong  evidence  that  the  contract  has  t>eeM  practically  and 
siilBcit-ntly  ran  ied  out.  Kingsley  v.  City  of  Brooklyn^  78  N.  Y.200;  ismith 
V.  Alker,  102  N.  Y.  87,  6  N.  E.  Rep.  791."  In  the  course  of  the  opinion  de- 
livered by  the  trial  judg(>,  reference  is  made  to  the  case  of  Bond  v.  Mayor, 
19  N.  J.  Eq.  376.  That  was  a  bill  In  equity  to  restrain  the  defendants  from 
collecting  an  assessment,  and,  after  a  statement  by  thechuncellorof  the  facts 
In  respect  to  the  case,  he  intimated  that  there  was  a  legal  fraud  in  tbe  csise. 
However,  in  that  case  he  did  not  set  the  assessment  aside  or  deny  the  contra'-tor  ^ 
any  remedy.  On  the  contrary  be  said,  **the  only  remedy  is  to  make  such' 
deduction  from  the  price  as  Justice  requires;"  and  be  concluded  his  opinion 
by  declaring  that  a  reference  should  be  bad  to  a  master  to  report  "what  would 
hiivd  been  the  additional  cost  to  O'Connor  (the  conttactor)  If.  at  tbe  time  tho 
work  was  done,  he  had  substantially  and  fally  compiled  with  every  express 
requisition  of  his  contract.  *  *  *"  Wethink  thatcase  t«  notanauchorlty 
warrantlnft  entire  disregard  of  the  certificate  and  the  acts  of  the  cftj  adopt- 
ing the  Improvements.  Peterson  t.  Mayor,  17  S.  Y.  458.  It  seems  that 
some  91.500  of  money  hM  come  to  the  hands  of  tbe  treasurer  by  the  volun- 
tary payment  to  him  by  some  of  the  parties  assessed  for  the  improvement. 
It  Is  not  ap)uirent  that  the  treasurer  or  the  city  can  withhold  the  money  thus 
paid  for  the  purpose  of  satisfying  the  demands  of  the  relatw.   Tbe  oommoD 
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eouneilt  In  effect,  approved  of  tlie  return  of  the  engineer,  and  it  has  never  re- 
■clnded  that  action.  Ptojile  v.  Mead,  K.  7.  114;  Bwa  v.  Cartiat,  31  N. 
T.  606.  In  deliverinsj  tlie  opinion  in  Bank  v.  Wheeler,  72  N.  Y.  206,  An- 
DAEWs,  J.,  said:  "But,  so  far  as  the  fund  in  the  band  of  the  defendants  1ft 
concerned.  It  has  beer,  ralseit  through  the  macbinerj^  provided  by  the  act;  the 
commisaionerd  repotted  Ip  the  supervisors;  tlie  Biipervisors  levied  ttfe  tax; 
tlie  collector  collected  It.' and  paid  it  to  the  defendants;  and  this  h»s  all 
been  done  yrlth  tlie  purpose,  from  the  outset,  of  paying  tlie  Interest  on  the 
bonds.  The  town  ti  this  stage  of  the  proceeding  cannot  intervene  to  arrest 
the  disposition  of  the  fund,  and  divert  it  from  the  purpose  Intended.  The 
town  does  not  own  it.  and  has  no  right  to  its  custody,  and  could  not  apply  it 
It  to  any  town  purpose  if  it  had  possession  of  it." 

The  relator  asks  to  have  tht>  defendants  continue  to  discharge  their  minis- 
terial duties  so  thiit  the  rflator  may  receive  the  muneysdue  to  him  in  virtue 
of  his  contract  witli  the  city  under  the  statute  relating  thereto.  The  forego- 
ing views,  if  adopted,  lead  to  a  new  trial.  Judgment  and  order  reversed, 
and  new  UiaX  ordered,  with  costs  to  abide  the  event.   All  ooiicuf. 


Be^  0.  QiNAsioTA  Northern  ^  Go. 
(9tivreme  Court,  Oenmil  Term,  Fourth  DepartmenL  September,  1S0L) 

L  CONBTBDCnOH  OT  RAILROAD— ACTION  TOK  DaHAOIS— FlKDIIfSB— BVIDBIICB. 

In  an  action  for  damage*  to  a  farm  caused  by  the  cohb traction  of  a  railroad, 
plaintiff  testified  to  an  oral  agreement  on  the  part  of  defendant  to  pay  C1,S00  for 
a  right  of  wdy.  Defendant's  agent  denied  the  agreement  absqlutely,  and  there 
were  declaraaoDs  byplaioUff,  and  writings  signed  by  blm,  which  strongly  oorrob- 
ocated  th«  sgenfc  Held,  tbat  a  finding  that  auch  aa  agreement  existed  was 
against  tba  weight  of  the  evidence. 
X  Savb— Dahaobs. 

Assuming  tbat  it  was  trespass  for  defendant  to  build  Its  road  on  plaintiff's 
land,  it  was  error  to  admit  eviaenoe  And  award  damages  on  the  assumption  tbat  the 
trespass  waa  to  be  permanent. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Edmund  M.  Reed,  Jr^.  agninst  the  Ganastota  Northern  l^ailroad 
Coibpany  for  damages  to  plaihtifTs  farm  cnused  by  the  construction  of  de- 
fendant's ro»d.  From  H  judgment  for  plainiifT,  entered  on  the  report  of  a 
referee,  awarding  SI.SOO  damages  and  ^45.U9  costs,  defpndapt  appeals.  Be- 
versed. 

Plaintiff  in  his  complaint  alleges  "that,  on  or  about  the  qionth  of  June, 
1886,  this  plaintiff  and  the  said  defendant,  by  its  duly-authorized  agents, 
servants,  or  representatives,  entered  into  a  contfact  and  agreement,  whereby 
said  plaintiff  agreed  to  allow  said  defendant  to  survey,  stake  out,  build,  oper- 
ate, and  run  its  railroad,  cars,  and  tracks  upon  and  over  said  plaintiff's  lands  and 
premises  In  the  tuwnof  Vienna.  Oneida  county,^.  Y.,  where  the  said  ra|lroad 
track  and  road  is  now  laid  through  and  over  said  farm:  provided,  and  upon 
condition,  and  for  a  consideration,  that  said  defendant  pi^y  to  said  plaintiff  the 
sum  of  81,800  in  money,  and  upon  the  further  consideration,  stipulation,  and 
condition  that  said  defendant  would  build  Its  station  or  depot  at  which  trains 
should  stop  for  the  loading  and  unloading  of  passengers  and  freight,  and  the 
accommodation  of  the  public,  upon  said  plaintiff's  said  lands  and  premises,  in 
close  proximity  to  said  railroad  track,  nei;ir  plaintiff's  hotel,  either  at  the  place 
known  as  tlie  'Orchard  Lot,*  or  at  the  place  where  plaintiff's  barns  now  are; 
and  said  defendant,  its  duly-authorized  agents,  servants,  and  representative?, 
stipulated  and  agreed  to  pay  to  said  plaintiff  said  sum  of  $1,800,  and  to  build 
said  station  or  depot  as  aforesaid,  either  at  said  Orchard  lot  (so  called)  or  at 
the  place  where  plaintilTs  said  barns  are  situated  ou  plaintiff's  premises  near 
his  hotel,  as  aforesaid;  at  wliich  station  or  depot  trains  should  stop  for  the 
loading  and  u  nioadi  ng  of  freight  and  pasaengen,  and  tlie  accooiniodEtloR  of  the 
v.20M.Y.8.no.6— 16   '  *  ' 
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poblle,  as  heretofore  alleged  and  described,  and  not  otherwise  or  elsewhere. 
And  upon  said  considerations,  and  npon  condition  thnt  said  defendant  would 
pay  said  money  and  build  said  station  and  depot  for  the  stopping  of  trains  as 
aforesaid,  this  plalntdff  made  said  agreement  and  gave  his  consent  as  afore- 
said." The  complaint  further  alleges  that,  in  pursuance  of  such  agreement, 
"said  defendant  went  upon  said  plaintiff's  said  land  and  premises,  and,  by 
meuis  of  Its  agents,  servants,  and  representatives,  staked  out,  surveyed,  dug 
up.  trampled  upoDt  made  high  embankments  of  earth,  and  piled  some  to  a 
great  height,  and  of  the  width  of  about  sixty-six  feet,  and  extendlngin  length 
about  nine  hundred  and  sixty-five  feet;  and  upon  said  embankment,  which 
is  at  different  places  upwards  of  14  feet  in  height  and  level  at  the  top,  said  de- 
fendant, its  agents  and  servants,  have  laid,  or  caused  to  be  l^d,  ties  and  rail- 
road tracks,  and  the  whole  of  said  structure  made  as  aforesaid  ext«^  the 
entire  length,  and  through  plaintiff's  farm,  dividing  said  farm  Into  two  par- 
cels, and  by  reason  of  said  embankments  and  track,  and  the  fences  defendant 
caused  to  t>e  placed  upon  both  sides  thereof,  i  *  *  plsdntiff  has  been  dfr- 
prived  of  the  nse  of  his  said  land  within  said  strip  heretofore  described,  and 
on  both  sides  thereof,  and  lias  been  deprived  of  the  free  use,  enjoyment,  in- 

gress  and  egress  to  and  from  his  said  farm,  and  has  been  put  to  great  trouble, 
indrance,  and  delay  in  cultivating  his  satd  Itinds,  and  planting,  tilling,  and 
luurvesting  his  crops,  and  in  pasturing  his  cattle  and  live  stock.  And.  by  rea- 
son of  all  the  facts  and  acts  of  defendant  aforesatd,  said  plaintiff's  farm  has 
greatly  depredated  in  value,  and  this  plaintiff  has  suffered  and  sustained  dam- 
ages, as  he  verily  believes,  to  the  amount  of  05.000."  In  the  answer  "d^ 
fendant  admits  that  it  went  Into  possession  of  the  premises  described  in  plain- 
tifl^s  complaint  under  an  agreement  for  the  purchase  thereof,  which  agree- 
ment has  been  fully  performed  on  the  part  of  this  defendant,  but  denies  that 
the  consideration  for  said  premises  was  81,800,  or  that  this  defendant,  its 
agents,  servants,  or  rep  rosea  tatives,  agreed  to  pay  such  amount,  or  any  other 
sum  of  money,  in  conaideration  for  such  entry,  or  for  any  of  the  purposes 
all^^  in  the  second  subdivision  of  plaintiff's  complaint;  but  avers  that 
said  plaintiff  voluntarily  gave  such  right  of  way  to  this  defendant  In  consid- 
eration of  the  building  and  openitlng  said  railroad,  and  in  consideration  of 
the  enhanced  value  of  this  plaintiff's  premises  by  reason  thereof."  And  the 
defendant  further  avers  "that,  by  the  terms  of  said  contract,  the  plaintiff 
agreed,  upon  the  performance  and  fulfillment  of  such  conditions  and  cove- 
nants by  this  defendant,  to  execute  and  deliver  to  it  a  good  and  suffldentdeed 
of  conveyance  of  the  premises  described  In  plaintiff's  complaint,  and  now  o<^ 
cupied  by  this  defendant."  The  referee  found  that  the  defendant,  "in  the 
years  1886  and  1887,  built  and  constructed  a  ateam  railroad  from  the  village 
of  Oanastota  to  the  village  of  Camden,  in  the  county  of  Oneida,  and  running 
through  the  town  of  Vienna,  and  upon  and  across  the  land?  and  premi- 
ses then  owned  and  occupied  by  the  plaintltT."  That  the  farm  consisted  of 
about  78  acres  of  land,  "of  which  about  20  iicres  was  woodland,  and  lies 
some  three  fourths  of  a  mile  distant  from  ttie  remainder  of  the  farm  of  58 
acres."  The  referee  also  found  "that  In  the  month  of  June,  1886,  one  Fred 
C.  Fisk  was  in  the  employ  of  the  defendant,  as  Its  agent,  to  obtain  rights  of 
way  for  the  defendant's  proposed  railroad.  That  in  the  month  of  June.  1886, 
plaintiff  and  said  Fred  C.  Fisk  made  a  parol  agreement,  whereby  the  defend- 
ant was  to  p!iy  tlie  plaintiff  a  sum  of  not  less  than  91,800  for  the  rightof  way 
across  the  lands  and  premises  of  the  plaintiff  in  said  town  of  Vienna,  as  soou 
as  defendant  should  commence  operating  its  railroad,  and  by  said  parol  agree- 
ment defendant  was  also  to  build  it»  dei.)ot  and  freight  house  upon  plaintiff's 
premises,  either  on  the  lot  designated  as  the  *  Orchard  Lot,'  or  wliere  the  baxus 
were,  and,  if  built  where  the  barns  were,  then  the  said  barns  were  to  lie 
moved  by  the  defendant,  and  a  ruadway  was  to  lead  from  the  freight  house 
to  the  highway  In  front  of  plaintiff's  residence.  The  defendant  was  also  by 
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Bald  agreement  to  pay  the  plaintiff  a  sum  in  addition  to  the  81,800  for  what 
land  It  took  for  freight  house  and  depot,  tiQd  was  also  to  construct  for  plain- 
tiff a  pass  under  its  (defendant's)  railroad,  so  tliat  plaintiff  oould  drive 
ttirougfa.  Upon  tbi^se  conditions  and  considerations,  the  defendant  was  to 
have  the  ri^ht  of  way  across  the  lands  and  premises  of  the  plaintiff,  or  that 
portion  thereof  consisting  of  about  58  acres,  and  the  right  lo  build,  construct, 
maintain,  and  operate  its  railroad  where  the  road  was  finally  built,  and  is  now 
being  operated,  by  defendant.  That  in  said  month  of  June,  1886,  said  Fred 
C.  Fisk  spoke  to  plaintiff  in  refneiice  to  clMoging  the  line  of  route  of  de* 
fendant*8  rood  from  where  it  had  been  surveyed,  and  which  was  known  as  tbs 
■  Smalley  Survey**  bo  that  it  would  run  nearer  to  the  buUdlnga  of  the  plaini- 
tiff;  and  the  plaintiff  refused  to  allow  said  change  or  the  road  to  run  nearer 
to  bia  buildings,  and  thereupon  the  parol  agreement  set  out  in  the  aboveslxtb 
finding  was  made."  The  referee  also  found  tliat  the  defendant  ''constructed 
and  placed  upon  plaintiff's  said  lapd  and  farm  an  embankment  of  eartb. 
gravel,  and  stones  from  five  to  fourteen  feet  In  height,  and  from  one  to  four 
rods  wide,  and  toctending  from  the  center  of  the  west  boundary  of  plaintiff's 
said  farm  and  premises  to  the  easterly  boundary  thereof,  a  distance  of  967 
feet."  He  also  tonnd  "that  ^ntiff  intended  and  expected  to  receive  the 
compensatlou  spodfled  in  his  said  parol  agreement  with  Fred  G.  Flak  tor  per- 
mitting and  allowing  the  defendant  to  build  its  railroad  where  same  was  built 
and  Is  being  operated."  He  also  found  "that,  for  the  purpose  of  fulfilling  on 
his  part  said  parol  agreement  wltb  said  Fred  C.  Fisk  to  give  the  defendant 
the  right  of  way  mentioned  therein,  plaintiff  and  Us  wife  signed,  executed, 
and  duly  acknowledged  the  deed  of  August  18th.  (defendant's  ExhiUt  2.)". 
He  also  found  "that said  deed  of  Angnst IStb  (defendant's  exhibit)  was  never 
in  fact  delivered  to  the  defendant.  That  said  deed  was  by  the  plaintiff  left 
with  Erl  Kinne,  the  justice  befwe  whom  Its  acknowledgment  was  taken, 
and  tbe  same  day,  or  vary  shortly  thereafter,  plaintiff  went  to  said  Kinne, 
and  informed  bim  that  he  must  not  deliver  said  deed  to  tbe  defendant  tlU 
the  defendant  should  settle  with  him  (said  plainUff)  tar  his  oompensatlon  and 
damages.  That  no  settlement  was  made  between  defendant  and  plainttff, 
and  said  Kinne  retained  the  deed  in  bis  possession  until  its  production  by 
him  as  a  witoesa  In  conrt  on  the  trial  of  this  action.**  The  referee  also  found 
"that  iriaintifl  did  not  intend  to  deliver  the  deed  to  the  defendant  when  he 
left  it  in  the  care  and  custody  of  said  Kinne.  That  defendant  has  never  ac- 
cepted the  said  deed.  That  no  oonsideration  was  ever  actually  paid  to  or  re- 
ceived by  plaintiff  for  said  deed.  That  the  time  when  the  said  91,800  was  to 
be  paid  under  said  parol  agreement  with  said  Fred  0.  Flak  had  expired  before 
tbe  commencement  of  this  action,  and  the  defendant  has  not  paid  any  part 
thereof,  and  the  plaintiff  has  not  received  any  compensation  for  his  lands,  or 
for  the  injury  thereto  caused  by  the  building  and  maintaining  of  said  road 
and  strnctures  thereon."  The  referee  also  found  "that  by  reason  of  the  build- 
ing,  placing,  and  constructing,  upon  plaintiff's  farm  and  premises,  the  said 
embankment  of  earth,  gravel,  stones,  and  said  trestle,  spiles,  ties,  rails,  fences, 
building  structures,  as  specified  in  the  eighth  finding  of  fact.  plHlntlfl's  said 
taxm  ud  premises  was  and  Is  diminished  in  value,  and  was  and  is  injured 
and  damaged,  and  plaintiff  was  thereby  deprived  of  the  full  and  free  use  and 
enjoyment  thereof,  and  prior  to  the  commencement  of  this  action  suITered 
damages  in  the  sum  and  to  the  extent  of  81,200."  In  his  conclusions  of  law 
he  found — ''Pirat,  that  the  parol  agreement  between  plaintiff  and  Fred  C.  Fisk, 
purporting  to  give  a  right  of  way  across  plaintiff's  land  and  premises,  is  void, 
and  cannot  be  enforced ;  soeondr  that  defendant  impliedly  promised  and  agreed 
to,  and  in  justice  ought  to.  pay  and  compensate  plaintiff  fur  the  damages  and 
injury  which  it  has  caused  to  plaintiff's  said  land  and  premises:  thirds  that 
defendant  is  not  entitled  to  any  part  oE  the  judgment  or  relief  demanded  in 
its  answer  in  this  action;  fourth,  that  plaintiff  is  entitled  tojudgment against 
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the  defmdant  for  tbe  sum  of  $1,200  and  coats  of  this  action."  Timely  excep- 
tions were  made  and  served  to  tbe  conclusions  of  the  referee. 

The  referee  vas  requested  to  find,  and  refused  to  Qnd.  "that  on  the  13tb 
day  of  August,  1886.  this  plaintiff,  in  performance  of  said  contract,  made 
and  executed  a  deed  oi  oonTeyanoe  of  tlie  premises  now  oooui^ed  bj  Uiis  de- 
fendant through  plaintiff's  fland,]  and  that  plalnUff  delivered  said  convey- 
anoe  to  one  Bri  Kinne,  for  tlie  use  and  benefit  of  tbe  defendant,  and  to  be 
delivered  to  defendant  on  the  completion  of  defendant's  railroad  to  Camden, 
Oneida  county,  N.  Y.;  that  the  consldendilon  of  such  deed  was  the  nominal 
one  of  one  dollar,  payment  of  which  was  acknowledged  in  aiUd  deed,  and  the 
further  consideration  of  the  construction  and  maintenance  of  a  cattle  pass  on 
tbe  easterly  aide  of  plaintiff's  premises."  The  defendant  requested  the  ref- 
eree to  find,  and  he  refused  to  find,  "that  Eri  Klnne  was,  on  the  13th  day  of 
August,  1887,  the  duly  authorized  and  designated  agent  tor  this  d^ndant 
'  for  the  receipt  and  acceptance  of  deeds,  and  for  the  payment  of  mon^  con- 
sideration connected  therewilh. "  Tbe  referee  found  tlie  incumbraueea  on  tlie 
farm  were  92,600,  and  he  refused  to  find  that  tbe  defendant  **i8  lawfully  in 
possession  of  premises  alleged  in  tbe  complaint  herein,  and  la  entitled  to  the 
delivwy  of  the  deed  of  oonveyance,  (defendant's  Exhibit  2,)  and  is  enUtled  to 
have  ttie  premises  mfmtioned  in  aala  conveyance  cleared  of  incumbrance  by 
plaintiff  at  his  own  cost  and  expense;"  and  he  refused  to  find  **that  plaintiff 
Is  not  entitled  to  recover  any  damages  in  this  action.'* 

On  the  12th  day  of  March,  1886.  the  plaintiff  executed  a  contract  to  Mil- 
ton Delano,  Fred  G.  Fisk.  and  others,  "representing  the  interests  of  lUl  par- 
tita and  persona  Interested  in  the  oonatmction  of  the  railway,"  In  which  waa 
the  ftdlowing  language:  "The  said  party  of  the  first  part,  in  consideration 
of  the  sum  of  one  dollar  to  him  duly  paid,  the  receipt  whereof  Is  hereby  ac- 
knowledged, hereby  threes  to  sell  and  convey  to  said  [nrties  of  tbe  second  part, 
m  a  railroad  company,  to  be  o^nized  for  the  construction  of  a  railway  from 
tbe  village  of  Cabastota,  Madison  county,  to  the  village  of  Camden,  Oneida 
county,  passing  through  tbe  towns  of  Lenox,  Uadison  county,  and  Verona, 
Vienna,  and  Oamden,  in  Oneida  county,  New  York,  a  tract  or  pared  of  land, 
sixty-six  feet  in  width,  lying  in  the  town  of  Vienna,  county  of  Ondda,  state  of 
New  York,  tlie  center  line  of  which  is  designated  in  the  preliminary  survey, 
the  map  and  profile  of  whidi  is  to  tie  filed  in  the  county  clerk's  office  of  Onelila 
and  MadlaoD  counties  wtienthe  said  company  shall  be  so  organised  as  afore- 
said. Tbe  description  of  said  premises  banning  on  the  dtvisitm  line  of 
lands  between  first  party  and  Allen  Little,  and  siUd  line  is  proposed  to  be 
changed,  running  thence  northeasterly  quite  tliruugh  said  party's  land,  to 
the  division  line  between  said  party  and  Lysander  Kilts.  The  consideraUon 
to  be  paid  for  the  above  premises  is  to  be  tlie  nominal  sum  of  one  dollar,  »nd 
the  public  benefit  to  be  derived  from  the  construction  of  said  railway,  as  pro- 
posed, from  Canastota  to  Camden,  New  York,  such  conveyance  to  be  made 
and  executed  by  party  of  the  first  part  to  said  parties  of  the  second  part  or  to 
said  railway  company,  so  to  be  organized,  as  soon  as  and  whenever  such  pro- 
posed railway  company  shall  be  duly  and  legally  organized  for  the  conatruc- 
'  tlon  of  said  railway  between  the  points  above  named,  ant)  shall  have  filed  a 
map  and  profile  of  Its  proposed  route  as  aforesaid.  •  «  •  when  said  rail- 
way shall  be  duly  organized,  the  party  of  the  first  part  covenants  and  ^rees, 
as  aforesaid,  that  they  may  enter  upon  said  lands,  lay  out  and  commence 
constructing  its  railway  and  structures  thereon  before  the  execution  and  de- 
livery of  the  deed  hereinafter  provided  for,  said  railway  company  doing  no 
unnecessary  damage  to  the  adjoining  premises.  And  the  said  parfy  of  the 
first  part,  upon  tbe  due  and  legal  organization  of  said  railway  company,  ahall 
and  will,  at  once,  execute,  acknowledge,  and  deliver  to  said  [Hirttes  of  tbe  sec* 
ond  part,  or  to  the  sidd  railway  company,  or  to  its  suceesaora  or  assignees,  a 
deed  of  conv^ance  <rf  the  hereinbefore  described  ^mlsas,  in  fee  slmplo,  and 
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dear  from  all  incumbrances,  dower,  and  Inchoate  dower  rights,  wblclt  deed 
shall  contain  a  covenant  of  goaranty,  and  the  usual  full  covemint.  Including 
a  covenant  against  IncumbranceB.**  The  contract  was  signed  and  sealed  hj 
the  plaintiff,  and  delivered  in  the  presence  of  Eri  Kinne,  as  asubscribii^ 
witness.  On  the  13th  day  of  August,  1886,  apparently  in  furtherance  of  the 
stipulations  contained  In  the  contract,  the  plaintiff  and  his  wife  executed  a 
deed  which  stated:  "For  and  in  consideration  of  the  sum  of  one  dollar 
(•1.00)  to  them  duly  paid  have  sold,  and  by  these  presents  du  giant  and  con- 
vey, unto  the  said  party  of  the  second  part,  (the  Ganastota  Northern  Ballroad 
Company,)  and  to  its  successors  and  assigns,  forever,  all  that  tract  or  parcel 
of  land  situate  In  the  town  of  Vienna, "  (then  foUows  a  description  of  the 
premises.)  And  the  deed  stated  that  the  land  described  was  1.46  acres  of 
land,  and  that  "the  party  of  the  second  part  agrees  to  maintain,  for  the  bene- 
fit of  the  party  of  the  first  part,  an  unde^round  cattle  pass  on  the  easterly  end 
of  the  premises  hereby  conveyed.**  The  deed  was  acknowledged  before  Sri 
Kinne  on  the  13th  of  August,  1886,  and  by  the  plaintiff  left  with  Kinne.  In 
spettking  of  that  deed,  Kmne  testified :  ** At  the  time  It  was  left  with  me  I 
received  no  Instructions  from  the  plaintiff  or  his  wife  in  regard  to  the  deed. 
He  was  present  when  Mr.  Flsk  made  request  to  me  to  put  in  clause  in  deed 
in  reference  to  cattle  pass."  Snbseguent  to  that  interview  Kinne  testifies: 
"He  (plaintiff)  asked  for  a  return  of  deed  to  him.  and  said  the  defendant  had 
not  performed  its  contract,  and  fbrbld  me  delivering  deed  to  defendant." 
The  witnras  Jennings  testified  that  he  was  present  at  the  time  of  the  execu- 
tion of  the  deed,  and  that  Beed  (Ejected  to  signing  the  deed,  "for  the  reason 
that  it  did  not  provide  for  a  cattle  pass.  I  then  wrote  In  that  clause  refer- 
ring to  cattle  pass,  and  Mr.  Beed  signed  and  acknowledged  the  deed.  At  the 
execution  aC  the  deed  (defendant's  Exhibit  2)  nothing  was  said  by  Mr.  Keed 
or  any  one  dse  present  that  Mr.  Reed  was  to  have  91,800  or  a  l0catiott  for  de- 
pot as  a  consideration  for  deed.  At  this  time  1  knew  the  location  of  the  pres- 
ent line  of  railroad,  and  it  has  not  been  changed  since  that  time."  Plain- 
tiff tratlfled  upon  the  trial  to  an  agreement  betwepn  him  and  Flsk  that  the 
defendant  should  pay  $1,800,  and  locate  its  depot  and  freight  house  substan-  * 
tiiilly  as  found  by  the  referee.  On  the  other  hand,  Flsk  denied  the  agreement 
absolutely;  contradicted  the  plaintiff's  statements  in  respect  thereto;  and  the 
defendant  gave  evidence  to  the  effect  that  the  plaintiff  had  made  declarations 
on  several  occasions  that  he  had  given  the  right  of  way  through  his  land,  and 
of  other  facts  and  circumstances  Inconsistent  with  his  testimony  in  respect 
to  the  agreement. 

During  the  examination  of  the  witness  David  H.  Tremaln.  the  following 
questions  were  propounded  to  him;  "Question.  In  the  year  1^6,  what  was 
tlie  fair  market  value  of  plaintiff's  farm  and  premises  without  the  embank- 
ment, track,  ties,  filling,  fences,  and  buildings  which  constitute  the  roadbed 
— railroad — which  runs  across  the  farm  and  premises  of  plaintiff?  What 
was  tlie  fair  market  value  of  the  farm  clear  of  these  things?  (Objected  to  as 
incompetent,  immaterial,  inadmissible  under  pleadings,  not  proptr  measure 
ofdiimages.  Overruled.  Exception  by  defendant.)  Amtoer.  I  should  think 
alwut  S6.000.  Q.  Assuming  same  condition  as  in  last  quesliou,  wliat  was 
the  value  of  farm  in  spring  of  1887?  (Same  objection  as  to  last  question,  and 
further  as  to  any  evidence  of  value  in  1887.  Overruled.  Exception.)  A. 
Think  the  value  would  have  been  the  same.  Q.  How  mucli  less  was  this 
farm  worth  in  year  1886  and  spring  of  1887  by  reason  of  tills  roadbed,  this 
embankment,  the  fences  alongside,  and  the  buildings,  the  ties  on  roadbed, 
and  Che  tracks  having  been  laid  and  placed  on  the  farm  as  they  were?  (Ob- 
jected to  as  incompetent,  ImmateriiU.  irrelevant,  not  admissible  under  the 
pleadings,  and  not  the  proper  measure  and  rule  of  damages,  and,  further,  as 
to  form  of  question.  Overruled.  Exception.)  A.  I  should  say  92,000." 
Similar  questions  were  propounded  to  the  witness  Coison;  similar  objections 
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made  thereto,  overruled,  and  exceptions  taken.  Also  to  the  witness  Meyra. 
Similar  questions  were  propounded  to  the  plaintiff,  and  objections  were  taken 
thereto,  and  an  exception,  and  the  pIainti£F  slated  that  the  fair  market  value 
without  the  road  was  "seventy-flvedullurs  per  acre  for  the  whole  farm ;  about 
79  acres  in  the  whole  tarm;"  and,  with  the  road,  "Qttj  dollars  an  acre." 

Argued  before  Hardin,  F.  J.,  and  Martin  and  Mbrwin,  .TJ. 

F.  S.  TibbetUt  for  appellant.   Saylen,  Searle  d-  8aj/les,  for  respondent. 

Hardin.  F.  J.   In  respondent's  argument,  to  sustain  the  judgnrent,  ha 
cites  the  celebrated  case  of  Day  t.  Railroad  Co.,  several  times.   That  case 
was  reported  first  In  31  Barb.  548,  next  in  53  Barb.  250,  and  next  in  51  X. 
T.  583.   Thereafter  a  new  trial  of  the  case  was  had,  and  It  came  to  this  court, 
and  was  examined,  and  the  opinion  of  this  court  whs  prepared  by  me,  and 
appears  in  22  Hun.  412.  and  from  the  statement  of  facts  and  the  opinion  so 
appearing  It  is  manifest  that  the  case  is  quite  unlike  the  one  before  us.  Our 
decision  was  affirmed  in  89  N.  Y.  616.   In  that  case,  In  1855.  the  plaintiff  and 
defendant  entered  into  an  oral  agreement  bj  which  the  former  conveyed  to 
the  latter  certain  lands  and  a  right  of  way  over  other  real  property,  and  the 
latter  agreed  to  lay  a  separate  track  to  the  adjoining  lands  of  the  plaintiS, 
and  to  bring  the  cattle  and  stock  which  might  cume  to  it  from  the  west  to  the 
said  plaintiff's  lands,  to  be  there  fed  and  cared  for.   The  plaintiff  conveyed 
the  land  and  right  of  way  to  the  defendant,  but  tiie  latter  shortly  thereafter  re- 
pudiated the  agreement,  and  failed  and  refused  to  bring  the  cattle  to  the 
plaintiff's  yard.    We  there  held,  viz.:  "In  this  action  brought  by  the  plain- 
tiff in  1857,  to  recover  the  damages  occasioned  to  him  thereby,  that,  as  the 
parol  agreement  was  void,  because  it  was  not  to  be  performed  within  one 
year,  the  plaintiff  could  not  recover  the  damages  occasioned  by  the  breach 
thereof;  that,  as  the  defendant  has  repudiated  the  agreement  after  a  partial 
performance  thereof,  the  plaintiff  was  entitled  to  recover  the  value  of  the  land 
and  right  of  way  conveyed*  after  deducting  therefrom  the  value  of  the  par. 
tial  performance  of  the  agreement  by  the  defendant,  viz.,  the  profits  made  by 
«   him  from  the  business  brought  to  him  by  the  defendant."   In  the  statement 
preparatory  to  my  opinion  it  appears:  *'The  plaintiff  then  amended  his  com- 
plaint by  ^ding  a  second  eonnt,  being  a  common  count  for  land  and  right 
of  way  sold."   We  think  that  case  is  quite  unlike  the  one  before  us,  espe- 
cially If  we  assume  that  the  referee's  finding  of  fact  Is  correct  that  the  deed 
in  queetion  never  was  delivered.   If  the  referee,  in  the  case  before  us.  had 
found  that  there  was  a  delivery  of  the  deed,  and  that  as  a  consideration  for 
the  premises  conveyed  to  the  defendant  there  was  to  be  paid  to  the  plaintiff 
the  sum  of  $1,800,  and  the  depot  and  freight  house  were  to  be  constructed 
as  claimed,  and  ^t  the  defendant  had  failed  to  comply  with  its  agreement, 
we  might  then  have  had  a  case  before  us  somewhat  analogous  to  the  case  of 
Z>ay  V.  SaUrottd  Co.   According. to  the  findings  made  by  the  referee,  if  the 
defendant  should  pay  the  damages,  allowed  by  the  r^eree.  to  the  plaintiff,  it 
woald  acquire  no  title  to  the  right  of  way  in  virtue  of  such  piiyment,  nor 
would  it  have  any  deed  securing  to  it  the  ownership  of  such  right  of  way. 
It  therefore  would  be  liable  to  a  subsequent  action  for  trespass  or  an  action 
to  recover  possession  of  the  strip  of  land  in  the  occupation  of  tht  defendant 
or  its  lessee. 

2.  We  are  Inclined  to  think  that  the  finding  <^  the  refcaiee  that  there  was 
an  ^reement  to  pay  •1,800.  etc,  as  stated  In  bis  findings  of  fact  <m^  that  sub- 
ject, is  against  the  weight  cnt  the  evidence  produced  upon  the  trial  in  respect 
to  that  issue.  It  Is  true  the  plaintiff  testifies  to  facts  which.  If  b^leved, 
would  support  the  finding  of  the  referee;  but.  on  the  other  band,  there  ia  the 
testimony  of  Fred  C  FIsk.  a  witness,  who.  in  the  earlier  stages  of  the  case,  was 
called  by  the  pkiintlff,  who  testifies  absolutely  that  there  was  never  any  such 
agreement  made;  and  there  are  declarations  of  the  plaintiff  found  in  tUe  case 
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entirely  Inconsistent  with  his  testimony,  and  decIaTations  which  tend  to  cor- 
roborate the  version  given  by  the  witness  Fisk.  Besides,  the  oontract  signed 
by  the  plaintiff  in  March,  1886.  and  the  deed  executed  by  him  the  13th  of 
August,  1886,  coupled  with  the  facts  and  circumstances  relating  thereto  as 
related  by  himself,  Fisk.  Jennings,  and  Stroud,  are  quite  persuasive  that  no 
such  agreement  was  ever  made  by  Fisk  as  related  in  the  testimony  of  the 
plaintiff. 

3.  If  it  be  assumed  thnt  the  plaintiff  has  a  cause  of  action  in  the  nature  of 
treapasa  agalnat  the  defendant,  then  the  rnle  of  damage  adopted  by  the  ref- 
eree Is  erroneous.  The  referee  lias  allowed  testimony  as  to  the  value  of  lands 
of  the  plaintiff  before  the  road  was  constructed  (including  the  20  acres  of  land 
three  qnarters  of  a  mile  from  the  parcel  crossed)  against  the  objection  of  the 
defendant,  and  has  allowed  evidence  of  the  value  of  the  plaintiff^s  premises 
after  tbe  construction  of  the  road.  We  think  the  rulings  in  respect  to  the  rule 
of  damage  were  erroneous.  Amerman  v.  Deane,  (N.  Y.  App.)  30  N.  E.  Kep. 
742 :  Pappenheim  v.  Railroad  Co.,  128  N.  T.  436.  28  N.  E.  Kep.  518.  These 
views  lead  to  the  conclusion  that  a  new  trial  should  be  ordered  upon  the  law 
and  facts. 

Jadgment  reversed  on  the  law  and  facts,  and  a  new  trial  ordered)  with  oosti 
to  Abide  the  event.  All  concur. 


Ukaohbb  0.  LiFB  tJmoN. 

(Supreme  Court,  General  Term,  Fourtli  Department.  September,  180S.) 

L  HmtTAL  Bsiranx  Iksuranob— Absionhint  or  Pouor. 

A  poU<7  iMoed  tfj  SD  ssieuiaent  life  Inraranoe  compaojmi^  be  assigned  on  the 
eompraj'B  refoMd  to  pay.  or  furnish  Uaaks,  m  reauired     the  polfcr,  with  whleb 
to  make  proof  of  lost,  nothing  In  tbe  policy  proUbiUng  BUch  auigDment. 
&  Bun— Pboot  ot  Loes— Waivbb— Rbfusai.  to  Fornish  Bunk. 

Where  a  policy  Issued  hv  an  asseMment  lUe  lasoraooe  company  provides  that 
■■proofs  mnat  be  oompletea  on  blanks  famished  by  the  nal0D,"^the  refusal  to  tar^ 
nuh  blanks,  on  application,  on  tbe  gnrand  that  tbe  pollor  Is  void  baoaaae  a  preminm 
has  not  been  palo,  will  ezouse  faiiure  to  mwko  proof  of  loss. 

Appeal  from  circnlt  court.  Oneida  county. 

Action  by  Helena  A.  Meagher  agai  nst  the  Life  Union.  There  was  a  Judg- 
ment of  nonsuit,  and  plaintiff  appeals.  Reversed. 

The  complaint  alleges  the  defendant  is  a  "domestic  corporation,  duly  or- 
ganized and  incorporated  under  and  pursuant  to  the  laws  of  the  state  of  New 
York,  as  a  co-operative  or  assessment  life  Insurance  iissoci»tion  or  society, 
and  located  and  doing  business  as  such  In  the  city  of  New  York;  that  tbe  de- 
fendant, upon  due  application  therefor,  on  or  about  the  3ci  day  of  December, 
received  Hanomh  Kelly,  tiien  of  the  city  of  Oswego,  state  of  New  York, 
as  a  meralwr  of  the  defendant,  and  thereupon  issued  to  her  a  certldcate  or 
policy  of  membership  therein ;  that  thereupon  the  said  Hanorah  Kelly  became 
and  was  a  member  of  the  defendant  in  good  standing;  that  in  and  by  saidcer- 
tiUcate  or  pulley  of  membership,  and  the  contract  between  said  Hanorah  Kelly 
and  the  defendant,  the  defendant  insured  the  life  of  said  Hanorah  Kelly  in 
the  sum  of  $1,000,  fur  the  benefit  of  Mary  Kelly,  daughter  of  Hanorah  Kelly, 
and  thereby  agreed  that  within  ninety  days  after  approval  of  proofs,  by  the 
executive  committee  of  the  defendant,  of  the  death  of  said  Hanorah  Kelly, 
the  defendant  would  pay  to  said  Mary  Kelly  the  sum  of  $1,000  from  the 
mortuary  or  benefit  fund  of  the  defendant  at  the  time  of  said  death,  or  from 
any  moneys  that  should  tie  realized  to  the  said  fund  from  the  next  premium 
due  from  all  tbe  members,  as  in  said  certificate  or  policy  of  membership  set 
forth:  provided,  that  the  amount  due  should  not  exceed  the  product  of  one 
premium  payment  npon  policies  in  force  at  the  time  of  said  death."  The  an- 
swer admitted  all  of  the  allegations  quoted.  The  complaint  further  alleged 
that,  on  the  26th  day  ot  February.  1891,  Hanorah  Kelly  died  in  the  city  of 
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Oswego;  also  that  the  policy  provided  that  proofs  of  the  death  of  said  IIi^ 
Dorah  Kelly  should  be  made  upon  the  blank  to  be  furnished  by  the  defendant, 
and,  "after  the  death  of  said  Hanorah  Kelly,  the  said  Hary  Kelly  duly  ap- 
plied to  the  defendant  for  the  blank  or  blanks  mentioned  in  said  certifijcate  or 
policy  of  membership,  for  the  purpose  of  making  proof,  aa  required  by  said 
certificate  or  policy  of  said  membership,  of  the  death  of  said  Banorab  Kelly; 
but  the  defendant  declined  and  refused  to  furnish  such  or  any  blanks  therefor, 
ftlthough  the  defendant  was  provided  with  such  blanks,  and  it  wiis  the  custom 
of  the  defendant,  upon  the  death  of  any  of  its  members,  or  of  the  person  in- 
sured by  defendant,  to  deliver  such  bljinks  to  or  for  the  beneficiary,  that 
proof  of  death  might  be  made;  that  therefore  and  thereby  the  defendant 
waived  the  provisions  of  said  certificate  or  policy  of  membership  requiring 
proofs. of  the  death  of  said  Hanorah  Kelly  to  be  furnished-"  The  complaint 
alleges  that  the  moi  tuary  or  benetit  fund  of  the  defendant,  at  the  time  of  the 
death  of  said  Hanorah  Kelly,  "amounted  to  and  waa  upwards  o^  the  sum  of 
61,000;"  and  that  the  defendant  has  refused  to  pay  the  $1,000  due  and  pay* 
able  on  said  certificate  or  policy  of  membership  as  aforesaid.  The  plaintiff 
further  alleged  that,  "after  the  claim  upon  said  certificate  or  policy  of  mem- 
bership matured,  find  became  vested  in  said  Mary  Kelly  as  bereint>efore 
stated,  she,  for  a  good  and  valuable  consideration  t6  her  duly  paid,  duty 
sold,  assigned,  transferred,  conveyed,  and  set  over,  by  an  instrument  In 
writing  to  this  plaintiff,  her  claim,  demand,  and  c^aae  of  action  against  the 
defendant  above  stated  and  set  out,  and  this  plaintiff  thereupon  b«:ame  and 
now  is  the  owner  and  holder  of  the  claim  under  said  certificate  or  policy  of 
membership  issued  by  the  defendant,  as  aforesaid,  for  SliOOO."  The  defend- 
ant in  its  answer  admits  "that  the  mortuary  or  benefit  fund  of  the  defendant 
at  the  time  of  the  death  of  said  Hanorah  Kelly  amounted  to  and  was  upwards 
of  the  sum  of  $1,000;"  and  the  "defendant  admits  that  the  moneys  realized 
to  the  said  mortuary  and  benefit  fund  from  the  next  premiums  due  after  said 
alleged  death  on  all  the  members,  as  in  said  policy  or  certificate  of  mt-mber^ 
ship  set  forth,  whose  policies  were  in  force  at  the  time  of  safd  alleged  death, 
exceeded  the  sum  of  81*000."  The  answer  of  the  defendant  also  "ailmils 
that  it  absolutely  refused,  and  still  refuses,  to  pay  the  $1,000  named  in  said 
policy."  By  way  of  defense,  the  answer  alleges  that  the  action  was  pre- 
maturely brought;  that  no  notice  was  given  of  the  assignment  or  demand 
made  by  the  assignee;  and  that  the  policy  was  nnlt  and  void  at  the  time  of 
the  death  of  Hanorah  Kelly,  "by  reason  of  her  failure,  and  that  of  her  bene- 
ficiary or  any  one  on  her  or  thfir  behalf,  to  pay  the  premium  which  had  be- 
come due  and  payable  on  the  3d  day  of  December,  m90."  TTpon  the  trial 
proof  was  given  that  Hanorah  Kelly  died  February  26, 1891 ;  that  on  the  11th 
of  March,  1891.  Mary  Kelly,  her  daughter  and  beneficiary  named  in  the 
policy,  addressed  a  letter  to  the  defendant  in  the  following  words: 

"OswBOO,  March  11,  1891. 

"Mr.  Ralph  JIf arrfen— Dear  Siu:  Please  send  me  blank  prooft  of  loss  on 
policy  5,021,  H.  Kelly,  who  died  February  26. 

"Respectfully  yours,  Mart  Kelly,  Beneficiary. ** 

To  that  letter  she  received  a  reply  in  the  following  language: 

"The  Life  Uhxok,  No.  234  Broadway,  Nb^v  York. 

"Xbw  York,  March  12th.  1891. 

"JfiM  Mary  Kelly,  Oswego,  If.  F.— Madam:  I  h«ve  your  favor  of 
yesterday,  asking  for  proofs  of  death  on  policy  5,021  on  life  of  Mrs.  Hanorah 
Kelly.  In  reply  1  would  state  that  the  last  payment  made  on  this  policy  was 
September  l5th,  1890,  and  the  premium  due  November  3d,  1890,  waa  not 
paid.  I  Sent  out  two  notices  to  tliis  effect  asking  payment,  neither  of  which 
were  replied  to. .  The  policy,  therefore,  became  null  and  void,  and  ceased  to 
be  in  force,  on  November  4th,  1890, 

"Bespectfully  yours,  Bai^  Mabdsn.  Secretary.** 
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Vtoat  Was  abo  slTen  that  the  beneflc!ar};  Maiy  E^ny,  on  the  21st  of  March. 
assignflQ  to  the  plaintiff  "all  and  every  claim.  *.  *  *  and  all  moneys  to 
which  I  am  entitled,  under  and  by  viitae  of  i  policy  of  membership  issued  to 
knd  upon  the  life  of  Hanorah  Kelly,  no^r  deceased,  the  Life  Hnlon  of  the 
city  of  KetrTorfc."  by  a  written  assignment,  which  was  acknowledged  on 
the  2lBt  of  Hareh,  1891.  Flalntffl  pot  the  policy  In  OTidence  bearing  date 
December  8. 18^.  Issued  by  the  defendant.  Among  the  provisions  In  the 
policy  waa  the  following:  "Within  ninety  days  after  approval  of  proofs  by 
the  eJceeutive  committee  of  the  union  of  the  death  of  the  above-named  mem- 
ber, if  occurring  during  the  continuance  of  tills  policy  in  full  force  and  effect, 
upon  the  following  condlUons.  thereshallbnpayable  to  Mary  Kelly,  daughter, 
of  Oswego,  state  of  New  York.  If  living  at  the  time  of  said  death,  *  *  * 
the  sum  df  ^1,000  from  the  mortuary  and  benefit  fund  of  thie  union,  at  the 
time  of  said  death,  or  from  any  moileys  that  shall  be  realized  to  the  said  fund 
from  the  next  priemium  due,  on  all  the  membera,  as  hereinafter  set  forth;  it 
being  understood  and  Agreed  that  the  amount  due  shall  not  exceed  the  ptod- 
uet  of  ond  premium  payment  on  p(^cle8  Id  force  iat  time  of  said  death." 
Another  pi-ovision  Ih  said  policy  was  as  follows:  "The  proofs  of  loss  by 
which  this  contract  matures  must  be  furnished  to  the  Life  Union  within  six 
months  after  death  occurs,  and  must  contfun  full  and  true  answers  under 
oath  to  all  questions  asked  by  the  company  relating  to  the  life,  health,  and 
death  of  the  deceased  member,  and  the  said  proofs  must  be  colmpleted  upon 
the  blank  furnished  by  the  union."  At  the  close  of  the  plaintiff's  evidence 
the  defendant  moved  to  dismiss  the  complaint,  and  to  nonsuit  the  [ilaintlff, 
upon  several  grounds.  The  nonsuit  was  granted,  apparently  upon  the  ground 
"that  this  action  I*  prematurely  brought.**  An  exception  was  taken  by  the 
plaintiff. 

Argued  before  Hahdin,  P.  J:,  and  Mabtin,  J. 

3.  if.  Zindsley,  for  appellant.    W.  H,  Law,  for  respondent. 

HaXDIH,  p.  J.  1.  Under  the  allegatlona  of  the  complaint,  and  admissions 
theFRof  by  the  defendant,  it  must  be  assumed  that  it  is  incorporated  under 
and  governed  by  chapter  175  of  the  Laws  of  liJ83,  and  is  "engagt*d  in  the 
business  of  life  insurance  upon  tlie  co-operative  or  asat-ssment  plan."  The 
defendant  issued  it&  policy  or  certiflcnteor  meiiibership  to  IlanoriUi  Kelly,  and 
she  thereby  became  a  member  of  the  defenilant,  and  whs  insured  in  the  sum 
of  91,000  for  the  iwneflt  of  her  daughter,  Mary  Kelly,  which  sum  the  defend- 
ant agreed  to  pay,  in  case  of  the  death  of  the  assured,  from  its  mortuary  or 
benefit  fund,  or  from  any  moneys  that  should  be  realized  to  said  fund  from 
the  next  premium  or  assessment  due  from  all  the  members.  It  uppeiirs  to 
have  been  admitted  upon  the  trinl  that  at  the  time  of  the  death  of  Uanorah 
Kelly  the  mortuary  fund  arautmted  to  upwards  of  81,000.  The  production 
of  the  certiBcate  of  membership  established  prima  facie  Hanorah  Kelly's 
standing  as  a  member  of  defendant's  association,  and  cast  the  burden  of  proof 
upon  the  defendant  to  show  such  facts  and  circumstances  as  should  indicate 
that  she  had  lost  such  standing  at  the  time  of  her  death.  DemingH  v.  Su- 
preme Lodge,  (Sup.)  14  N.  Y.  Supp.  834;  Supreme  Lodge  v.  Johnnon,  78Ind. 
111.  The  complaint  contained  an  allegation  that  "said  Ilanorah  Kelly  be- 
came and  was  a  member  of  the  defendant  in  good  standing."  That  allegation 
waa  admitted  expressly  by  the  answer  of  the  defendant,  and  must  therefore 
be  taken  as  true  for  all  purposes  of  the  action.  Code,  g  522;  Quinbg  v.  Car- 
hart,  (N.  Y.  App.)  30  N.  E.  Hep.  973. 

2.  After  the  refusal  by  the  company  to  pay  or  to  furnish  blanks,  Mary 
Kelly  had  an  undoubted  right  to  assign  any  cause  of  action  which  she  had 
against  the  defendant;  nothing  In  the  policy  prohibited  such  assignment. 
Cooke,  Life  Ins.  8  72,  p.  118;  Lya^  v.  Bolfc,  76  Mich.  146. 42  N.  W.  Bep. 
1094. 


DigitizGd  by  Google 


250 


nW  TOBK  0DPFLIUSnT,  TOL  20. 


[Snp.  CL 


8.  Under  the  policy,  presamptivelj  It  was  the  datj  of  the  beneficiary  to 
furnish  "proofs  of  loss  *  *  *  within  six  months  after  death  occurs." 
and  by  a  provision  in  the  policy  such  "proofs  must  be  completed  upon  th* 
"blank  furnished  by  the  union."  With  a  view  of  carrying  forward  that  dutj 
the  beneficiary  applied  by  a  letter  written  on  the  llth  of  March,  and  sent  to 
the  defendant  for  "blanlc  proofs  of  loss  on  policy  5.021,  H.  Kelly."  That  ap- 
plication seems  to  have  been  received  by  the  defenditnt,  considered,  acted 
upon,  and  a  refusal  made  to  furnish  tbe  blanks;  and  the  position  token  by 
the  company  in  its  refusal  was  that  "the  policy  therefore  became  null  and 
void,  and  ceased  to  be  lo  force,  on  November  4, 1890."  After  the  beneficiary 
received  such  notice  of  such  r^usal,  she  was  entitled  to  assume  that  the  com- 
pany would  furnish  no  blanks  to  her  upon  which  proofs  could  be  made*  and 
that  proofs  would  be  unavailing,  and  that  the  company  absolutely  refused  h> 
pay.  In  section  469,  May,  Ins.,  it  is  sud:  **  A  distinct  denial  of  liability  and 
r^usal  to  pay,  on  the  ground  Uiat  there  Is  no  liability,  is  a  waiver  of  the  con- 
dition requiring  proof  of  the  loss.  It  Is  equivalent  to  a  declaration  that  thej 
will  not  pay  though  the  proof  be  furnished;  and  to  require  the  presentation  at 
proof  [n  sutA  a  case,  when  it  can  be  of  no  importance  to  either  party,  and  the 
conduct  of  the  party  in  favor  of  whom  tbe  atipitlatlon  Is  made  has  rendered 
it  practically  superfluous,  is  but  an  idle  formality,  the  observance  of  whfcli 
tbe  law  will  not  sustain.  *  *  *  And  of  course  the  waiver  of  the  proof 
is  a  waiver  of  the  condition  that  payment  is  not  to  be  made  till  a  Um  ited  time 
after  the  proof;  so  that,  in  such  case,  suit  may  be  brought  at  once  upon  the 
denial  of  llabilitj.  although  the  time  within  which,  after  proof  of  lues,  the 
payment  would  be  deniaudable  may  not  have  expired."  The  author  cites, 
for  the  doctrine  Just  stated,  Iforteteh  dt  If.  J.  2Vafup.  Co.  v.  WeaUm  Masn, 
/fu.  Co.,  84  Conn.  561.   SetCUizena'  Co.  v.  AoifOtfrMl  Quebec,  Law  XL  3o7. 

The  learned  counsel  for  the  respondent  calls  attention  to  the  Ciise  of  Mb- 
Connell  v.  AasodatUm,  79  Iowa,  757,  48  liT.  W.  Bep.  lljS.  The  language  of 
the  policy  In  that  case  diflSers  somewhat  from  the  language  of  the  policy  at 
bar.  We  think  that  case  does  not  overrule  the  doctrine  we  liave  taken  from 
the  writers  on  insurance.  We  think  the  language  of  the  court  in  the  case  re- 
ported In  Nortoich  &  If.  T.  Trarup.  Co.  v.  Western  Man.  Ins.  Co.^  34  Conn. 
561,  is  appropriate  to  the  case  before  us.  and  pertinent  to  the  question  under 
consideration.  In  speaking  of  a  clause  in  the  policy  in  that  case  somewhat 
similar  to  the  one  before  us,  Shifiuii,  J.,  said:  "This  clause  was  for  the  pro- 
tection or  convenience  of  underwriters,  and,  when  they  waived  the  prelimi- 
nary proofs,  they  also  waived  the  benefit  of  this  stipuUition,  and  rendered  It 
nugatory.  It  would  be  absurd  to  say  that  they  still  retaiuf^d  the  right  to 
have  60  days  within  which  to  pay  the  loss,  wlien  tliey  had  declared  tbny 
would  not  pay  at  anytime  nor  under  any  circumstuuces."  This  doctrine 
finds  countenance  in  tlie  folluwing  cases:  Insurance  Co,  v.  Catlett,  12  Wheat. 
392;  AlUgre  v.  Insurance  Co.,  6  Har.  &  J.  408;  Phillips  v.  Insurance  Co., 
14  Mo.  220;  Imurance  Co.  v.  Gary,  83  111.  4o3;  Insurance  Co.  v.  Maguire, 
51  Hi.  342;  Insurance  Co.  v.  Qracey,  15  Colo.  70,  24  Pac.  Eep.  577;  Insur- 
ance Co,  V.  Harvey,  82  Ya.  949.  See,  also.  Cooper  v.  Association,  (Sup.)  10 
K.  T.  Supp.  748. 

We  think  the  evidence  produced  by  the  plaintiff  warrants  the  conclusioa 
that  the  defendant  absolutely  refused  to  furnish  blanks  upon  which  proufs 
of  loss  could  be  made,  and  that  tbe  defendant  intended  to  convey  to  the 
beneficiary  tlie  idea  that  proofs  of  loss  would  be  useless  and  unavailing,  and 
to  take  the  position  that  the  company  absolutely  refused  to  recognize  tbe  pol- 
icy issued  by  it  to  Hanorah  Eelty,  and  to  declare  that  the  same  was  null  and 
void,  and  that  tbe  beneficiary  had  oo  claim  upon  the  defendant.  Under  such 
circumstances,  we  think  the  defendant  was  not  entitled  to  delay  the  plaintiCT 
in  the  assertion  of  her  claim  by  suit  upon  her  supposed  cause  of  action  against 
the  defendant.   We  are  therefore  of  the  opinion  that  the  nonsuit  ought  not 
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to  be  sustained  upon  the  groand  anffgestad  at  the  drcult.  We  think  a  new 
trial  shoald  be  granted.  Jndgmeiu  reversed,  and  a  new  trial  ordered,  with 
eosta  to  abide  the  eTent. 


SKJZOfSB  V.  WJA.TBB  A.  WOOD  liOWlNO  &  BSAFINO  MAOE.  OO. 
(Supreme  Court,  Oeneral  Term,  Third  Department.  September  14,  UBS.) 

1.  CcnrruoTB — Wmr  Appobtioitablb — Rotai.ti  git  Patbitt. 

Br  an  oral  contract,  Id  1873,  defendaot,  a  corporation,  aoqolred  the  exolnslT* 
zlgbt  to  nae  plaintiff's  Invention  on  Uio  mowera  and  reapers  manufaotnrad  by  Mm, 
and  was  to  pay  plsintUT  the  reasonable  value  of  such  use.  No  Ume  was  fixed  for 
the  contract  to  expire,  or  for  payment  of  any  royalty  under  the  same.  Beld,  that 
the  contract  was  apporUoDahle,  and  a  recovery  by  plaintiff  In  18M  of  the  royal^ 
due  at  that  time  did  not  ezhaast  plalntlfTs  rishtto  reoorer,  in  a  subsequent  action, 
the  vojWlty  aoomiog  since  1884  to  the  expiration  of  the  pateaL 

l>  Aonox  rOK  Botai.tt— E^toppbl  to  Dbht  VAUDrrr  of  Fatbrt. 

A  recovery  is  not  barred  by  the  alleeed  inralidity  of  the  patent,  where  It  ap> 
pears  that  defendant  asserted  such  iDvalidl^  prior  to  the  flrai  action,  bat  did  not 
plead  it  as  a  defense  In  that  action. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Smith  A.  Skinner  against  the  Walter  A.  Wood  Mowing  A  Beap> 
ing  Machine  Company  to  recover  royalty  for  the  use  of  plaintiff's  Invention. 
From  a  jodgment  for  plaintiff,  defendant  appeals.  Affirmed. 

The  opinion  of  the  Honoruble  Ghablbb  B.  Ihgaixs.  referee,  was  aa  fol- 
lows: 

**Tbe  general  merits  of  this  controversy  between  the  parties  have  been  sab- 
stantially  determined  in  a  former  action  between  the  parties,  which  waa  tried 
before  a  referee,  and  resulted  in  a  judgment  in  favor  of  the  plaintiff,  which, 
upon  appeal,  has  been  affirmed  by  the  general  term  (47  Hun.  637)  and  the 
conrt  of  appeals,  (24  N.  £.  Hep.  110*2.)  The  questions  litigated  and  sub- 
tuitted  for  determination  in  this  action  are  two,  and  may  be  briefly  stated  as 
foUows:  Firgtt  Whether  the  judgment  obtained  by  the  plaintiff  in  the  for- 
mer action  for  the  use  of  the  oiler  to  the  1st  of  September,  1884,  constitutes 
a  bar  to  a  recovery  by  the  plaintiff  in  this  action  upon  the  ground  that  the 
contract  between  the  parlies  by  which  the  defendant  secured  the  right  to  use 
the  oiler  under  the  plaintiff's  patent  should  be  regarded  an  entire  and  indl- 
viaible  contract,  in  such  sense  that  the  plaintiff  could  legally  claim  no  compen- 
sation for  such  use  by  the  defendant  until  the  termination  of  the  patent, — 
a  period  of  seventeen  years,— and  that  in  no  event  could  the  plaintiff  have 
but  one  recovery  for  such  nse  of  the  patent,  and,  having  (Stained  that  in  the 
lormer  action,  that  the  judgiqent  therein  is  a  bar  to  this  action.  Seeonil. 
Whether  the  refusal  to  pay  royalties  by  the  defendant  upon  the  ground  that 
the  plaintiff's  patent  was  claimed  to  be  invalid,  and  the  notice  of  such  refusal, 
which  was  given  to  the  plaintiff  in  October.  1880,  and  June,  1882,  should 
have  the  effect  to  prevent  a  recovery  by  the  plaintiff  In  this  action.  These 
are  sabstantially  questions  of  law,  and  their  decision  involves  no  little  diffi- 
culty. With  the  hardships  of  the  transaction  between  the  parties  I  have  noth- 
ing to  do.  The  contract  was  by  parol,  and  was  found  by  the  referee  in  the 
former  action  to  be  aa  follows:  *  (3)  That  soon  after  th«  issue  of  such  letters 
patent  tlie  plaintiff  and  defendant  entered  into  an  agreement  whereby  it  was 
agreed  on  the  part  of  the  plaintiff  that  the  defendant  should  have  the  exclu- 
sive right  of  asing  the  plaintiff's  oiler  on  mowing  and  reaping  machines,  and 
should  have  the  right,  bat  not  exclusive,  to  use  Iton  other  machines;  and  on 
the  part  of  defendant  that  it  would  use  said  oiler  upon  its  mowing  and  reap- 
ing machines,  and  would  pay  the  plaintiff  tlierefor  the  reasonable  value  of 
of  such  use.*  It  is  not  claimed  by  either  party  that  the  evidence  in  this  ac- 
tion changes  the  terms  of  such  contract  as  found  by  the  referee  In  tlie  former 
action.  The  inquiry,  then,  is  practically  whether  the  recovery  in  the  former 
action  exhausted  the  plaintiff^s  right  to  couipensation  for  the  use  of  the  oiler 
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hj  tHe  di^endaiit  under  tlie  snM  contraet,  and  tbe  answer  thereto  must  de- 
pend npon  the  construction  which  should  be  given  to  such  oontnict,  with  the 
view  to  determine  whether  the  same  Is  to  be  regarded  entire.  In  the  sense  that 
the  plaintiff's  light  to  compensailoh  depended  upon  full  performance  of  tbo 
contract,  or  whetbn  It  should  be  regarded  at  least  so  tn  sevoable  and  appor- 
•  tlonabte  Of  to  allow  the  plaintiff  compensation  for  such  use  within  reasonable 
limits  during  the  continuance  of  the  contract.  The  contract  is  peculiar  to 
iucli  extent  that  during  a  pretty  extended  research  I  have  not  dlsooTered  m 
esse  containing  a  contract  which  can  be  said  to  mntdi  it  In  all  of  Its  features. 
Interoreting  the  conbwit,  one  Imporlant  element  most  not  be  lost  siglit  of. 
which  Is  to  ascertain  as  far  as  possible  the  Intention  of  the  parties  in  regard 
to  the  making  and  performance  of  the  same,  and  that  must  be  gathered  from 
the  terms  of  the  contittct,  the  nature  of  tbe  transaction,  and  the  circumstan- 
ces snrrounding  it.  In  2  Pars.  Gout.  p.  30,  under  the  head,  'Entlretrof 
Contracts,'  the  author  saya:  *JSo  precise  rule  can  be  given  by  which  this 
question,  in  a  given  case,  may  be  settled.  Like  most  other  questions  of  oon- 
^ructlon.  It  depends  upon  the  intention  of  the  parties,  and  this  mtut  be  di^ 
covered  in  each  case  by  considering  the  language  employed,  and  the  subject- 
matter  of  the  contract.'  In  1  Story,  Cont.  g  2id,  treating  this  subject,  the 
Author  says:  '  This  rule  would  found  the  interpretation  of  tlie  contract  on 
the  intention  of  the  parties  as  manifested  by  their  acts  and  by  the  circum* 
stances  of  the  case.*  In  Tiptdn  v.  Feitner,  20  N.  Y.  423.  at  page  432.  Judge 
Sbld^  remarks:  *  Parties  must  be  held  strictly  to  thoir  cimtracts,  and  when 
they  have  agreed  In  terms  or  by  plain  implication  to  a  condition  which  is  to 
bar  them  of  a  recovery  according  to  what  la  er]uitable  and  just,  they  must 
abide  by  the  consequences.  But  courts  are  to  see  that  such  was  the  intention 
of  the  parties,  before  tliey  are  held  up  to  so  rigid  a  rule.*  In  Pordage  v.  Cole, 
1  Saund.  320,  note  4  to  that  case  contains  the  following:  'It  is  justly  ub- 
served  that  covenants,  etc.,  are  to  be  construed  to  be  dependent  or  independ- 
ent of  each  other,  according  to  the  Intention  and  meaning  of  the  parties  and 
tbe  good  sense  of  the  case,  and  technical  words  sliould  give  way  to  such  inten- 
tion.' McKnight  t.  PwiUop,  4  Barb.  46.  In  that  case  Judge  Paige,  in  an 
opinion  at  general  term,  remarks:  '  Covenants  are  to  be  construed  to  be  de- 
pendent or  independent,  according  to  the  Intention  and  meaning  of  the  par- 
ties and  the  good  sense  of  the  c»se.*  Pordage  v.  Cole,  1  Saund.  320,  note  4; 
MoBridt  V.  Hagan,  1  Wend.  326.  'Their  precedency,'  said  Lord  Maks- 
PiBLD.  *  must  depend  on  the  order  of  time  in  which  the  intent  of  the  transao 
tinn  requires  their  performance.'  In  Pierson  v.  Crooks,  115  N.  Y.  555,  22 
K.£-  Uep.  349,  Judge  Andrews  remarks:  '  Whether  the  contract  was  entire 
In  the  sense  claimed  depends  upon  the  intention.*  In  Jones  v.  JBarkley, 
Doug.  685,  l^ord  Mansfield  says  that  the  dependence  or  independence  of 
covenants  was  to  be  collected  from  the  evident  sense  and  meaning  of  the  par- 


must  depend  on  the  order  of  time  in  which  the  Intent  of  the  transaction  r^ 

quires  tlieir  performance. 

"  Turning  to  the  contract  in  question  we  discover:  First.  That  the  defend- 
ant was  not  absolutely  bound  to  use  the  oiler  for  any  Sxed  period,  as  the  de- 
fendiint  was  at  liberty  at  uny  time  to  cease  to  manufacture  mowing  and  reap- 
ing machines,  whereupon  the  obligation  to  pa;  on  the  part  of  the  defendant 
would  cease,  as  there  would  be  no  machines  to  which  the  oiler  could  be  at- 
tached under  the  contract.  There  is  no  provision  of  the  agreement  by  which 
the  defendant  became  obligated  to  continue  such  manufacture,  and  oonse* 
quently  the  period  of  the  use  of  the  oiler  was  not  rendered  certain,  but  was 
subject  to  be  terminated  at  any  time  by  the  abandonment  of  the  manufacture 
of  such  machines.  It  may  be  regarded  improbable  that  such  an  event  will 
happen,  yet  it  is  by  no  means  Impossible,  considering  the  length  of  time  the 
patent  was  to  continue, — seventeen  years*   Second,  No  specific  price  waa 
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Axed  by  tbe  coptract  which  the  plaintiff  was  to  receive  for  the  use  of  the 
oiler.  That  was  left  to  be  Bxed  by  the  agreement  of  the  parties,  or  the  ver- 
dict of  a  jury.  The  reftree  in  the  former  action,  upon  the  request  of  the  de- 
fendant, made  the  foHuwing  finding:  '  (8)  That  the  defendant  never  agreed 
to  pay  tbe  plaintiff  anyspeclQc  sum  for  the  use  of  this  oiler.*  Third.  No 
time  of  payment  is  fixed  by  the  contract,  ffourth.  The  defendant  aecm  ed  by 
the  contract  tbe  exclusive  enjoyment  of  the  use  of  tbe  oiler  upon  the  mow- 
ing and  reaping  machines  of  the  company,  if  manufactured  during  the  exist- 
ence of  the  patent* — seventeen  years.  If  the  contract  is  susceptible  of  a  con- 
struction which  would  deprive  the  plaintiff  of  any  compensation  until  the 
expiration  of  tbe  patent,  upon  the  ground  that  tbe  contract  ia  entire,  and  not 
severable,  it  is  quite  evident  that  the  plaintiff  made  a  very  unusual  and  un- 
reasonable agreement,  and  tbe  remnrks  of  Judge  Selden,  abovtf  quoted, 
would  seem  to  apply  thereto  with  force. 

Tbe  evidence  discloses  tliat  the  question  of  compensation  was  agitated  by 
the  parties  as  early  as  1880,  as  appears  by  a  letter  of  the  plaintiff,  put  in  evi- 
dence by  the  defendant,  wlilch  was  addressed  to  Mr.  J.  Bussell  Parsons,  the 
defendant's  attorney  in  the  business  of  the  company;  and  also  by  ttie  evi- 
dence of  Mr.  Parsons  in  this  action,  to  the  effect  that  he  received  from  Mr. 
Wood,  the  president  of  the  company,  a  written  communication,  requesting 
him  to  examine  the  books,  and  ascertain  the  number  of  machines  to  which 
the  oiler  had  be^n  attaclicd,  and  to  compute  at  five  cents  each,  and  ascertain 
tbe  sum  it  would  amount  to;  and  tiiat  lie  made-such  examination  and  compu- 
tation, and  entered  the  same  upon  the  paper  sent  to  him  by  Mr.  Wood,  and 
returned  the  same  by  the  aamn  messenger  to  Mr.  Wood.  The  plaintiff  also^ 
testified  upon  the  same  subject,  and  narrates  the  interviews  which  he  had 
with  Mr.  Wood  in  regard  to  his  compensation.  I  do  not  perceive  from  tho 
evidence  that  in  any  of  the  negotiations  of  the  parties  it  was  pretended  that 
tbe  plaintiff's  right  to  any  compensation  was  by  the  contract  postponed  until 
its  termination,  and  it  would  seem  that,  if  any  such  view  had  been  enter- 
tained by  either  party,  it  would  have  found  expression  In  some  of  their  inter- 
Ttews.  I  therefore  conclude  that  it  could  not  have  been  the  Intention  of 
the  ptirties  to  postpone  the  compensation  of  the  plaintiff  until  tbe  termina- 
Uon  of  the  period  during  whlcb  the  defendant  had  secured  the  use  of  tlie  pat- 
ent. The  contract  did  not  contemplate,  nor  did  It  amount  to,  an  absolute 
and  entire  sale  of  the  patent,  but  a  license  to  use  it  for  tbe  period  and  In  tbe 
manner  specified  in  the  agreement;  and  the  plaintiff  reserved  to  himself  tbe 
benefits  to  be  derived  therefrom,  subject  only  to  the  rights  conv^ed  to  the 
defendant. 

"Having  reached  the  conclusion  that  it  was  not  tbe  Intention  of  the  par- 
ties to  postpone,  by  the  contract,  any  payment  to  tbe  plaintiff  tor  the  use  of 
tbe  oiler  until  the  termination  of  sucU  use,  as  secur^  by  the  defendant  by 
virtue  of  tbe  contract,  I  sm  also  eon  vinced,  by  a  careful  consideration  of  the 
terms  of  tbe  contract,  tlie  nature  of  the  transaction^  the  acts  and  declarations 
of.  the  parties,  that  the  law  applicable  thereto  does  not  call  for  an  Interpreta- 
tion so  palpably  In  conflict  with  the  Intention  of  the  parties  as  to  hcAd  that 
the  contract  la  to  be  regarded  Id  such  sense  entire  and  indivisible  as  to  de- 
prive the  plaintiff  of  compensation  nntil  tbe  termination  of  such  license  to 
the  defendant,  or  as  to  render  tbe  Judgment  recovered  by  the  plaintiff  In  the 
former  action  a  bar  to  a  recovery  in  this  action  for  the  use  of  the  oiler  since 
1st  of  September,  1884.  In  support  of  such  contusion  I  shall  content  my- 
self with  a  reference  to  a  few  of  tbe  many  authorities  which  I  l^veexamlned, 
as  anything  like  a  discussion  of  those  examined  would  be  an  almost  endless 
nndertakfaiff.  In  Story  on  Contracts,  under  the  bead, '  Entire  and  Divisible 
Contracts,*  (section  21, )  the  author  says:  ■  Tbecriterion  of  adivlalble  contract  is 
that  the  extent  of  ttie  consideration  on  either  side  Is  indeterminate  until  the 
cmtract  Is  perfonned.  *  •  *  Thus,  in  the  instances  Just  stated,  there  Is 
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no  total  quantity  of  work,  and  no  exact  bushels  of  corn,  and  no  total  prioe 
speciQed,  but  the  price  is  to  be  adjusted  so  as  to  become  an  equivalent  for  the 
labor  or  the  com  after  the  contract  is  performed.'  This  doctrine  seems  to 
apply  with  force  and  directness  upon  the  contract  under  consideration,  by  the 
terms  of  which  no  definite  number  of  machines  is  specified  to  which  the  oiler 
should  be  attached,  nor  is  any  price  fixed  for  the  use  of  the  oiler,  and,  aa  baa 
been  before  remarked,  It  was  left  by  the  terms  of  the  contract  in  the  power 
of  the  defendant  to  terminate  the  license  and  the  compensation  by  abandon- 
ing the  manufacture  of  mowing  and  reaping  machines,  thus  leaving  both  un- 
certain as  to  duration.  The  author  defines  an  entire  contract  as  follows, 
(section  22:)  *  An  entire  contract  is  a  contract  the  consideration  of  which  la 
entire  on,both  sides.  The  entire  fulflllmt-nt  of  the  promise  by  either  is  a 
condition  precedent  to  the  fulfillment  of  any  part  of  the  promise  by  the  other. 
Whenever,  therefore,  there  Is  a  contract  to  pay  a  gross  sum  for  a  certain  and 
definite  consideration,  the  contract  is  entire,  and  Is  not  apportiunable,  either 
at  law  or  In  equity/  The  author  proceeds  to  give  a  series  of  examples  in 
illustration  of  the  role,  and  in  section  22  says:  *  But  when  the  work  is  in  its 
nature  apportionable,  and  no  entire  sum  has  been  fixed  as  ttie  price  thereof, 
the  contract  will  be  held  to  be  apportionable.'  Thtis,  when  the  plaintiff  was 
employed  to  repair  a  sliip,  and  no  total  sum  for  repairs  was  fixwl,  and,  after 
having  done  a  portion  of  the  work,  he  refused  to  go  on  until  lieshould  be  paid 
therefor,  it  was  held  thfit  he  could  recover  a  quantum  meruit.*  By  tlie  con- 
tract In  question  no  gross  sum  waa  fixed,  and  the  oiler  was  to  be  attached  to 
each  machine  manufactured,  and  the  parties  manifested  their  understanding 
of  the  contract  by  their  effort  to  apportion  the  value  of  the  use  of  the  oiler 
upon  each  machine  manufactured.  2  Pars.  Cont.  p.  30,  is  again  referred  to 
as  an  instructive  discussion  of  the  subject  by  the  author,  coupled  with  a  valu- 
able citation  of  cases  In  illustration  of  the  text,  contained  in  the  notes 
thereta  Per  Lee  v.  Beebe,  13  Hun.  89.  That  case  was  decided  in  the  gen- 
eral term,  and  seems  to  have  been  carefully  considered.  Two  opinions  were 
delivered,  and  the  court  was  unanimous;  and  It  seems  to  me  that  the  case 
applies  with  directness  upon  the  one  under  consideration,  in  support  of  the 
view  of  the  contract,  that  it  should  be  regarded  severable,  and  not  entire,  in 
the  sense  claimed  by  the  defendant.  At  page  92,  Judge  Osboun  says:  '  Was 
this  an  entire  and  indivisible  contract,  in  such  a  sense  ttiat  before  pMntifTs 
could  exact  payment  of  any  amount  they  were  bound  to  wait  until  the  time 
had  expired,  and  the  last  ton  had  been  delivered?  I  ttiink  not.  It  seems  to 
me  entirely  clear,  on  principle  and  authority,  that  the  referee  erred  in  bis 
conclusion.  By  an  examination  of  the  contract  it  will  be  seen  that  nothing 
is  said  as  to  the  time  of  payment;  that  the  quantity  to  be  delivered  la  not 
suggested.  It  Is  left  wholly  indefinite.  It  raay  require  ten  tons  or  a  thousand 
to  complete  It.  And  so  of  the  time  When  the  several  deliveries  were  to  be 
made.  By  its  very  terms  it  Is  a  contract  to  be  performed  in  parts.  Indeed, 
it  is  difficult  to  see  how,  in  any  sense,  it  can  be  regarded  as  an  entire  and  in- 
divisible contract.'  Justice  Bockks  remarks:  '  The  decision  was  put  on  the 
ground  that  the  contract  to  deliver  was  entire  and  indivisible,  and  that  no  re- 
covery could  be  bad  by  plaintiffs  until  the  end  of  the  year,  and  on  its  fulfill- 
ment by  them  during  the  entire  time  the  contract  was  to  run.  I  am  of  the 
opinion  that  Ihe  referee  was  in  error  in  his  construction  of  the  agreement  en- 
tered into  by  the  parties.'  Tipton  v.  Feitner,  20  N.  Y.  423.  This  case  seems 
peculiarly  applicable  to  the  one  under  consideration.  Sinkelit  v.  Pattison,  li 
Wend.  257;  Jioberts  v.  Havelock,  3  Barn.  &  Adol.  404,  2;^  E.  C.  L.  402;  Rob- 
inson V.  Green,  3  Mete.  (Mass.)  159;  Rootv  v.  Xord  i?orwer,4  Barn.  &  Adol. 
77;  R^ormed  P.  Church  v.  Brown,  54  Barb.  191.  Again,  it  seems  fairly 
Inferable  from  tlie  manner  the  former  action  was  disposed  of  at  tlie  trial  and 
upon  appeal  that  the  contract  was  regarded  divisible  and  not  entire,  for,  had 
it  been  regarded  entire,  in  the  sense  contended  by  the  defendant,  that  the  right 
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to  eompensation  hj  the  plaintiff  was  conditiooed  npon  a  complete  perform- 
ance of  the  contract  by  the  plaintiff,  no  right  of  action  could  then  hare  ac- 
enied.  Certainly,  tf  the  objection  to  a  recovery  by  the  plaintiff  upon  the 
ground  of  the  entirety  of  tlie  contract  was  not  sound  in  that  action,  it  would 
seem  to  follow  that  it  ehonid  be  considered  untenable  in  this.  It  will  be  ob- 
served that  the  plaintlfTs  recovery  in  this  action  was  in  the  order  as  to  date  In 
which  the  oiler  was  used  l>y  the  defendant  after  the  making  of  the  contract,  and 
embraced  all  that  was  due  to  plaintiff  to  September  1, 1884,  thereby  avoiding 
the  objection  of  multiplicity  of  actions,  and  also  a  violation  of  the  rule  that 
when  a  party  brings  an  action,  and  recovers  a  claim  due  by  virtue  of  a  con- 
tract, such  recovery  will  constitute  a  bar  to  all  cl^ms  of  such  party  arising 
upon  the  same  contract,  which  were  due  at  the  time  of  the  commencement  of 
such  actions.  In  Bendernagley.  Cocks,  19  fVend.  207,  Judge  Ck>WEN  says: 
*  The  obvious  principle  is  that  several  claims  already  due  under  the  same  con- 
tract shall  be  deemed  one  entire  demand  and  cause  of  action.*  It  will  be  no- 
ticed that  to  render  the  rule  obligatory  the  claims  must  be  due  when  the  ac- 
tion is  commenced,  and  only  such  are  required  to  be  Included.  O^Beime  v. 
Llopdt  43  N.  Y.  248,  is  to  tlie  same  effect.  Assumln;;  the  contract  to  be  not 
entire,  but  severable,  so  far  as  the  plaintlff^s  right  to  compensation  is  in- 
volved, his  proceeding  appears  entirely  regular  and  proper.  Certainly  he  lias 
not  muUipUed  actions  opprfsslvely  to  the  defendant,  nor  have  the  actions 
which  he  has  brought  been  to  recover  claims  In  the  inverse  order  In  which 
they  accrued.  The  first  action  was  Instituted  about  ten  years  after  the  d» 
fendant  commenced  using  his  oiler,  and  the  recovery  included  the  claims  in 
r^ular  order  to  September  1, 1884.  and  the  present  action  was  commenced 
by  the  t^ntlfl  after  the  expiration  of  the  patent  and  of  the  contract  by  lapse 
4^  time,  and  after  the  defendant  had  refused  payment  of  bis  claim;  and  the 
former  recovery  was  for  the  use  of  the  oiler  upon  each  machine,  at  the  rate  of 
five  cents,  the  anm  specified  In  the  communication  of  Mr.  "Wood,  sent  to  Mr. 
Panona  as  the  basis  of  the  compntation  whitA  be  requested  Mr.  Parsons  to 
makis  and  which  be  did  make,  and  returned  to  Mr.  Wood.  I  have  examined 
^e  eases  cited  by  the  counsel  for  the  defendant  as  bearing  npon  the  question 
of  the  entirety  of  the  contract,  and  the  effect  of  a  recovery  thereunder,  and 
fiiil  to  discover  wherein  they  establish  a  doctrine  In  hostility  to  the  views 
above  ttcpressed. 

**Tbe  remaining  question  for  consideration  is  whether  the  defendant  was 
reUered  from  the  olulgatlon  to  pay  the  royalties  in  consequence  ot  the  alleged 
invalidity  of  the  plaintiff's  patent,  and  the  notice  thereof,  given  by  the  de< 
toidant  to  the  plidntiff  in  the  manner  and  form  disclosed  by  the  evidence 
herein.  The  noUoe  relied  open  by  the  defendiuit  was  given  by  Mr.  J.  Bussell 
FMBOBs,  who  was  the  attorney  for  the  defendant  at  the  time  the  plaintiff*^ 
patent  was  obtained,  and  has  since  continued  In  that  capacity,  and  the  notice, 
which  was  verbal,  was  given,  as  he  states,  In  October,  1880,  and  renewed  in 
Jane.  1882,  and  was  that  the  patent  was  invalid,  and  the  defendant  refused 
to  pay  royalties  to  the  plaintiff.  Such  notice  seems  very  Informal  when  re- 
sorted to  as  a  ground  tor  refusal  by  the  defendant  to  pay  the  plaintiff  com- 
pensation for  the  use  of  his  patent,  which  was  procured  under  thesupervislon 
and  oo-(^rmtlon  of  the  defendant,  as  the  evidence  Indicates.  The  notice  was 
not  directed  to  be  given  by  the  vote  or  resolution  of  the  board  of  trustees  of 
the  company  at  any  meeting  thereof,  nor  wiis  it  even  the  result  of  the  action  of 
the  andltlng  board  at  any  meeting  thereof,  expressed  by  any  vote  or  resolu- 
tion, but,  on  the  contrary,  seems  to  have  been  but  the  expression  of  the  opin- 
ion of  individual  members  of  the  board  to  Mr.  Birsons,  and,  us  he  states, 
amounting  to  a  majorify  of  such  auditing  board.  Again,  such  notice  con- 
tidoed  no  specification  ot  the  ground  upon  which  such  alleged  Invalidity  was 
claimed  tor  the  plaintiff,  and  the  plaintiff  was  not  thereby  advised  whether 
the  objedion  to  the  patent  was  based  upon  a  mere  formal  detect,  or  some- 
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thing  of  snbetanoe,  more  vital  to  its  validity-  It  furtbw  umean  that,  al- 
though the  DOlice  was  given  in  Octoher,  1880,  and  repeated  tn  June*  1882, 
when  the  first  action  was  comnienced,  in  1883*  no  such  defense;  was  interposed 
in  the  answer,  nor  anj  such  defense  Insisted  upon  at  the  trial  ttt  that  ao- 
tion,  Hitliough  the  recovery  of  royalties  extended  to  Septeiuher,  1884,  «  period 
of  nearty  two  years  after  the  last  alleged  notice  was  given,  in  1882.  It  can 
hardly  be  assumed  with  reasun  that  such  omission  was  the  resnlt  of  inad- 
vertence, want  of  memory,  or  inability  to  produce  tlie  evidence  upon  felie  sub- 
ject, as  the  intelligent  attorney  of  the  defendant  who  gave  the  notice  was  at 
hand,  and  cognizant  of  tlie  proceedings  In  the  former  action,  for  h^  was  a 
witness  therein,  as  appears  upon  pages  15  and  50  of  the  printed  ease.  It 
would  seem  that  the  defendant  could  not  then  have  understood  and  intended 
that  the  plaintiff's  rights  were  affected  by  such  notice,  to  the  extent  of  depriv- 
ing him  of  royalties  upon  the  ground  tliat  his  pntent  was  worthless;  but,  on 
the  contrary,  it  seems  more  probable  tliat  those  members  of  the  auditing 
board  who  were  unwilling  that  the  plainlilt  should  be  paid  for  the  use  of  his 
patent  merely  intended  that  the  plaintiff  sbonld  be  infurraed  thereof,  without 
at  the  time  having  In  mind  any  other  effect  uf  such  notice  upon  the  patent, 
lam  persuaded,  in  view  of  ail  the  facts  and  circumstances,  that  the  idea  of 
terminating  the  contract  and  depriving  the  plaintiff  uf  compensatloD  npon 
the  theory  now  asserted  by  the  defendant  could  not  then  have  been  copjtem- 
plated,  but  is  suggestive  of  an  aftertbought. 

"  There  is  seemingly  another  ot)Stac]e  in  the  way  of  the  d^endant,  which  is 
the  omission  to  interj)03e  such  (Jeienae  in  the  former  action,  or  therein  in 
some  manner  making  resistance  upon  that  ground  to  tlie  plaintiff's  right  to 
recover  for  the  use  of  the  oiler  by  defendant  subsequent  to  Octotter,  1880. 
Certainly  the  defendant  could  have  made  that  defense  availablein  that  action 
if  it  had  l>een  deemed  valid,  and  the  defendant  had  been  disposed  to  assert  it, 
but.  instead  of  insisting  upon  it,  the  plaintiff  was  permitted,  without  even 
an  objection  upon  that  ground,  to  prove  his  claim,  and  to  reraver  such  com- 
pensation up  to  September,  18B4.  Such  course  on  the  part  of  the  defendant 
has  the  appearance  of  an  Intention  to  waive  such  defense,  If  any  existed;  the 
recovery  of  the  royalties  during  that  period,  which  constituted  a  niat;erial  sub- 
ject of  Inquiry  In  that  action,  and  was  a  part  of  the  subject-matter  involved 
therein,  and  was  actually  litigated  and  included  In  the  judgment  wbjcb  tlte 
plaintiff  recovered  In  that  action.  It  would  therefore  seem,  upon  prineiple. 
that  the  defendant  had  become  concluded  by  such  judgment  from  now  deriv- 
ing any  benedt  from  that  defense  in  this  action.  Such  defense,  if  valid,  and 
had  been  asserted  in  that  action,  would  have  applied  to  a  material  part  of  the 
plaintiff^S  cause  of  action  in  that  action,  and  not  to  an  immaterial  inquiry 
therein,  and  the  practical  effect  which  would  follow  allowing  such  defense  In 
this  action  would  seem  to  be  to  open  and  again  litigate  the  meril^  of  the  for- 
mer action  upon  a  defense  which  was  available  in  that  action,  and  would 
have  applied  to  the  plaintifTs  claim  therein  for  the  use  of  the  oiler  from  Octo* 
ber,  1880,  to  September.  1884,  with  all  the  force  and  effect  that  could  be  given 
to  such  defense  In  this  action.  Tlie  omission  to  assert  such  defense  in  the 
former  action  was  apparently  without  excuse,  if  not  intentionally  omitted 
upon  the  ground  that  it  was  then  deemed  InsufBcient  as  an  answer  to  the 
plaintiff's  cause  of  action. 

"In  support  of  the  views  expressed  In  regard  to  the  effect  of  the  judgment 
recovered  in  the  former  action,  I  will  proceed  to  refer  to  some  of  the  adjudi- 
cations upon  that  subject.  In  Pray  v.  Hegeman,  98  'S.  'i.  358,  Judge  An- 
drews says:  ■  The  general  rule  is  well  settle^  that  the  estoppel  of  a  former 
judgment  extends  to  every  material  matter  within  th^  issues  which  uras  ex- 
pressly litigated  and  determined,  and  also  t9  those  matters  which,  .although 
not  expressly  determined,  are  comprehended  apd  involved  in  the  thing  ex- 
pressly stated  and  decided,  whether  they  were'  or  were  not  ftctuftUj  litlgat«d 
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or  eonsideTCd.  Smhurp  r.  Conner,  8  T.  522;  Dunham  t.  Bower,  77  K. 
T.  76.  It  is  not  necessiiry  to  the  conclasiTenesa  of  a  former  judgment  that 
iBsoe  shoald  have  been  taken  upon  the  predsa  point  controverted  In  the  sec- 
ond afithm.  Whatever  la  neoessaril/  Implied  In  the  former  decision  fa,  for 
the  pnrposea  of  the  estoppel,  deemed  to  have  been  aotually  decided.*  In  Dvn- 
ham  ▼.  Bower,  eupra.  Judge  Chubch  remarks:  *An/  fact  or  allegaUon 
which  Is  expressly  or  impliedly  involved  In  a  Judgment  Is  me^ed  in  it.  and 
cannot  again  be  litigated.*  In  Clemena  v.  CUmentt  87  K.  T.  74,  Judge 
Datisb  cites  with  approval  the  following  porUon  oi  the  opinion  of  Jndge 
Hoessoox  in  ZTarrfo  v.  HarrUt  36  Barb.  88:  'Snch  Judgment  or  adjudioa- 
tlon  is  final  and  oonclusive,  not  only  aa  to  the  matter  actually  d^rmlned,  but 
as  to  every  other  matter  which  the  parties  might  have  litigated  and  have  bad 
dedded  as  incident  to  or  eventnally  connected  with  the  subjeet-matter  of  the 
UUgntlon,  and  every  matter  coming  within  the  legitimate  purview  of  the 
oi^nal  action,  both  in  respect  to  maiters  of  claim  and  of  defense*  In  Bn^ 
bury  V.  Conner,  3  K.  T.  522,  tlie  rule  is  stated  as  follows:  •  That  the  Jndg- 
ment  or  decree  of  a  court  ponessing  competent  Jurisdiction  Is*  as  a  general 
role,  final,  not  only  as  to  the  subject-matter  thereby  actually  determined,  bub 
as  to  every  ottier  matter  which  the  parties  might  litigate  In  the  same,  and 
which  they  might  have  had  decided,  can  admit  of  no  donbt.*  In  Bymee  v. 
Setesf*  116  X.  Y.  509.  22  N.  £.  Rep.  1087.  Judge  Bbadlet  states  the  rule: 
*  Hot  a  judgment  is  fee  adSudioata  as  to  those  matters  only  which  are  within 
the  aubject-matter  of  the  litigation,  and  those  which,  as  incidental  to  or  es- 
sential^ connected  with  it,  might  legitimately  have  been  litigated  In  the  ac- 
tion.* ManufactuHng  Co.  v.  Walleer,  114  N.  Y.  7,  20  N.  £.  Rep.  625.  In 
MeMoney  v.  Horan*  4Q  N.  Y.  116,  Judge  Folgbr  remarks:  *  And  when  the 
autfaoritiea  say  that  the  judgment  is  final  and  conclusive  upon  the  parties  to 
it  as  to  all  matters  which  might  have  been  litigated  and  decided  in  the  ac- 
tion, the  expression  must  be  limited  as  applicable  to  such  matters  as  might 
have  been  iised  as  a  defense  In  that  action  agHinst  an  adverse  claim  therein, — 
such  matters  as,  if  now  considered,  would  involve  an  inquiry  Into  the  merits 
of  the  former  judgment.'  Even  within  the  limit  of  the  rule  as  thus  declared 
the  judgment  is  the  former  actlun  between  these  parties  must  be  regarded,  I 
think,  a  b»r  to  the  defense  sought  to  made  available  by  the  defendant  for 
the  first  time  in  this  action.  Certainly  that  defense  l-ouIU  have  been  made 
against  that  part  of  the  plaintiff's  claim  which  Hccrued  between  October,  1880, 
and  8epteml^r,  1884.  which  constituted  a  material  part  of  the  plaintiff's  cause 
of  action  in  the  former  action.  My  attention  has  been  directed  to  HemingUm 
Paper  Co,  v.  O^Bongherty,  81  N.  Y.  474.  That  case  seems  InapplicHble, 
for  two  reasons:  Fint,  Mrs.  O'Oougherty  was  nut  a  party  to  the  action  in 
which  the  judgment  was  rendered,  which  whs  asserted  as  a  bar;  second,  the 
question  raised  by  her  was  immaterial  in  tlie  former  action,  so  far  as  the 
subject-matter  therein  was  concerned,  between  the  parties  thereto.  The  ma- 
terial inquiry  in  the  former  action  l;etween  the  partiea  hereto  was  whether 
the  plaintiff  was  entitled  to  recover  of  the  defendant  for  the  use  of  his  oiler 
from  February,  1872,  to  September,  1884,  by  virtue  of  the  same  contract 
under  which  a  recovery  is  sought  in  this  action.  The  answer  interposed  in 
that  action  put  at  issue  the  ^intiff's  cause  of  action  stated  in  the  com- 
plaint herein,  and  the  merits  of  the  alleged  cause  of  action  were  litigated  and 
determined  in  the  former  action.  The  present  action  is  brought  under  the 
same  contract,  between  the  same  parties,  to  recover  for  the  use  of  the  oiler 
from  September  1,  1884,  to  the  close  of  the  contract,  February  27,  1889, 
when  the  patent  and  the  contract  expired.  The  subject-matter  embraced 
in  both  actions,  save  In  regard  to  the  period  the  oiler  was  used  by  the 
defendant,  is  Identical,  and  the  present  action  is  sought  to  be  sustained  by 
the  same  evidence  produced  by  the  former  action,  except  in  regard  to  the 
nfuaal  to  pay  the  royaltiea  on  acoount  of  the  alleged  invalidltj  of  the  patent, 
T  .20H.T.s.no.6— 17 
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and  notice  thereof  to  the  plaintiff.  I  am  convinced  that  the  judgment  re- 
covered bj  the  plaintiff  in  the  former  action  must  be  regarded,  in  view  of 
all  the  facts  and  circnmstances  disclraed  herein,  a  bar  to  the  defense 
songht  to  be  made  available  by  the  defendant,  based  upon  the  refusal  to  pay 
the  plaintiff  royalties,  upon  the  ground  of  the  alleged  invalidity  of  the  plain- 
tiff's patent,  and  notice  thereof  to  the  plaintiff.  My  conclaslon  is  that  the 
plaintiff  Is  entitled  to  recover  of  the  defendant  the  sum  of  97.318.75  for  the 
use  or  the  right  to  use  the  plaintiff's  oiler  upon  146,375  mowing  and  reaping 
machines  made  between  the  1st  day  of  September,  1884,  and  the  27th  day 
of  Februaiy,  1889,  the  date  of  the  expiration  of  the  contract  by  temiinatioD 
of  the  patent,  with  interest  thereon  from  the  27th  day  of  Februaiy*  1889*  to 
the  27th  day  of  December,  1891,  with  costs  of  the  action.** 

Argued  before  MaVhau,  F.  J.,  and  Fittmah  and  Herbick,  JJ. 

Cowm,  Dickerion,  Nieoll  A  Sroion,  {Ssek  Cowen,  of  counsel,)  tor  appet 
lank   Laming  A  CantuxU^  {Jamm  Lmuing,  Qt  coanself )  for  respondent. 

Fbb  Oubiah.  Defendant  Insists  that  the  contract  nnder  which  plaintiff 
claims  was  single,  and  its  breach  constitutes  but  a  single  canse  of  action,  and 
plaintiff,  having  in  a  former  action  chosen  to  sue  for  and  recover  what  he 
now  claims  was  only  part  of  his  damage,  cannot  recover  the  balance.  We 
are  of  the  opinion  tliat  the  learned  referee  has  reached  the  correct  conclusion 
as  to  this  position  of  the  defendant,  and.  referring  to  his  opinion  in  that  re- 
gard, deem  it  unnecessary  to  further  discuss  the  matter.  2  Fars.  Cont.  29- 
31;  OU  Co,  T.  Brewer,  66  Pa.  St.  354;  SivkeU  t.  FatUeOn,  14  Wend.  257; 
Per  Lee  t.  Beebe,  13  Hnn,  89;  Tipton  v.  PeitneTf  20  N.  Y.  428.  Defendant 
also  claims  that,  plaintiff's  patent  being  in  fact  void  after  the  nottoM  claimed 
to  have  been  given  In  October,  1880,  and  June,  1882,  all  liability  to  pay  for 
the  ase  of  idauitiff's  patent  ceased.  It  concedes  that  the  Invalidity  <a  plain- 
tifTs  patent,  alone,  la  no  defense  to  the  action  a%  to  defendant  as  licensee. 
(Maraton  T.  Smtt,  66  Y.  207,  82  K.  Y.  626,)  but  it  insfats  that 
at  the  time  mentioned  notice  was  given  to  plaintiff  that  It  would  pay  no  more 
nnder  the  contract,  and  ttiat  the  invalidity  of  the  patent  after  such  notice 
Bhoold  prevent  a  reeovery.  The  referee  htid  that  no  notice  was  given  by  de* 
fendant  to  plaintiff  suflBdent  to  terminate  the  contract.  We  coincide  with 
his  views,  and,  again  referring  to  his  opinion  In  tiiat  regard,  will  not  dleeass 
the  matter,  except  to  make  a  single  augge^ion.  We  are  unable  to  see  that 
any  valid  action  was  taken  by  defendant  with  a  view  of  terminating  the  con- 
tract with  plaintiff,  or  giving  Iiim  notice  of  such  termination.  The  defend- 
ant could  only  aot  through  its  trustees.  Bewridge  t.  Ketlroad  Co.,  112  IS. 
Y.  22. 19  N.  E.  Bep.  489.  It  does  not  appear  that  the  trustees  ever  met. 
acted,  or  voted  in  the  matter.  It  is  not  shown  that  the  auditing  board  bad 
any  author!^  to  cancel  or  annul  the  contract  made  by  the  corporation,  or  to 
serve  any  notice  upon  the  plaintiff;  and.  If  such  board  bad  this  power,  it  does 
not  appear  that  it  attempted  to  exercise  it.  No  YOta  was  taken,  nor  any  action, 
except  an  expression  of  opinion  bythe  individual  members  of  the  board.  The 
evidence,  we  think,  sustains  the  finding  of  the  referee.  The  first  action  was 
commenced  in  July,  1^.  The  allied  notices  were  given  by  tefendaut  in  Oc- 
tober. ISSO.andJnne,  1882.  Therefore.although.if infaiAanyproperandan- 
thorized  notices  were  given  to  plaintiff  by  defendant,  it  had  a  complete  defense 
to  any  action  of  the  plaintiff  since  October.  1880,  no  such  defense  was  asswted 
in  its  answer,  or  claimed  on  the  trial,  in  the  first  action.  This  fallnre  on  the 
part  of  the  defendant  to  claim  such  a  defense  in  the  pleadings  or  on  Uie  trial 
of  the  first  action  Is  virtually  an  admission  that  no  such  defense  existed,  and 
tends  to  show  that  the  conclusion  of  the  learned  referee  was  correct.  The 
judgment  In  the  first  astlon  necessarily  determined  that  plaintiff's  license  to 
defendant  continued  nnttl  September  1.  1884,  two  years  after  the  alleged  no- 
tloee:  and  this  fact  was  not  controverted  by  deten^ukt  In  the  pleadlnga  or  on 
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tlie  trial.  It  ftrflows  that,  as  the  former  judgment  does  not  prerent  the  plaintiff 
from  recovering  for  tbe  use  of  bis  patent  since  September  1.  1884,  and  the 
invalidity  of  the  patent  alone  is  no  defense  to  tbe  action,  and  no  aufacient 
notice  was  given  by  defendant  to  plaintiff  that  it  would  pay  no  more  under 
tbe  contract  or  license,  the  plaintiff  is  entitled  to  Judgment  In  the  action.  It 
is  not  then  necessary  to  consider  also  tlifi  position  taken  by  the  learned  referee, 
that  the  former  judgment  was  a  liar  to  tbe  defense  asserted  by  defendant, 
based  upon  the  invalidity  of  the  plaintiff's  patent,  and  the  ootioe  to  bim»  al- 
If^ged  to  have  been  given  by  defendant. 
Judgment  should  be  affliined*  with  costs.  Ail  coneor. 


Tbbteb  «.  Tebtbb  4t  dL 

{Suprenu  Court,  Generat  Term,  Ftmrth  Oeportmeni.  BspUmtaar,  180&) 

L  Baronr  om  AfpbUi— Co!(TUc?niia  Brmnioa. 

Where  the  evldenoe  is  donbtfol  and  oonflictliig,  depending  on  tbe  diaiaoter  and 
eredibUi^  of  witnesses,  the  general  term  cannot  be  oalled  on  to  review  and  read- 
jnst  the  note  as  found.   Jtoota  v.  Smithy  17  Hun,  189,  followed. 

Sl  Dbkd — ^DsuTsar. 

Where  defendsot,  tbe  owner  of  the- fee  of  oertsln  real  estate,  exeoated  and  de- 
Uvered  to  plaintiff's  Intestate  a  deed  tberefw,  and  afterwards  reoeived  the  deed  for 
safe  keeping,  and,  after  Intestate's  death,  refused  to  deliver  tbe  same  to  Intestate's 
representaoVes,  be  was  properly  ordered  to  «MOUte  a  good  and  safflctent  deed  to 
intestate  widow  and  beue  at  law. 

Appeal  from  special  term*  Tomi^lnt  coanty. 

Action  by  Jane  Te^r  against  Andrew  Teeter,  Impleaded  with  othen. 
From  a  juc^ment  for  plaintifft  entered  at  a  special  term,  and  from  an  order 
denying  a  motion  (or  a  new  trial  made  on  a  case  and  exceptions,  defendant 
Andrew  Teeter  appeals.  Affirmed. 

In  Deennber,  1890,  a  special  term  ordered  the  aokion  to  he  tried  before  a^ 
IU17,  and  the  fidlowing  qaestion  to  be  answered:  "Quaitioa,  Did  Andrew 
Teeter,  prira-  to  tbe  death  of  Ony  Teeter,  execute  »nd  deliver  to  him  a  deed  of 
the  pnmlBes  in  the  complaint  mentioned?**  Tbe  jary  rendered  a  v«diet  in 
tevor  of  tbe  plainttfL  After  the  Terdiet  wu  rendered,  and  U  a  special  term 
held  on  tbe  9th  day  of  March,  1891,  by  the  justice  who  presided  at  the  trial  at 
the  eircuit,  upon  nie  erldenoe  submitted  to  him,  foond  that  on  tbe  4th  day  of 
April,  1886,  the  defendant  Andrew  Teeter  was  the  owner  of  all  tbe  land  de- 
sOTbed  in  Uie  complaint;  and  that  on  that  day  he  "caused  to  be  drawn,  and 
dalj  signed,  executed,  and  acknowledged,  a  good  and  sufficient  deed  oon> 
veyanoe  of  said  pranlses,  conveying  the  same  to  Ouy  Teeter;  that  thereafter 
said  deed  was  ddivered  by  the  defendant  Andrew  Teeter  to  the  said  Ouy 
Teeter,  the  grantee  therdn  named;  that  the  said  Guy  Teeter  died  on  the  13th 
<^  May,  1889,  Intestate,  leavji^  him  snrvlvlng  this  plaintiff,  Jane  Teeter,  his 
widow,  and  the  infant  defendants  LlbUe  Teeter,  Cecil  Teeter,  and  Clyde  Tee- 
ter, being  his  onljehlKlren  and  heirs  at  law."  Also  "that,  after  the  death  of 
the  said  Guy  Teeter  and  before  the  commencement  of  this  action,  thto  plain- 
tiff duly  demanded  of  the  defendant  Andrew  Teeter  tbe  deed  aforesaid,  and 
the  said  Andrew  Teeter  refused  to  deliver  up  said  deed  to  this  plaintiff,  or  to 
any  one  in  her  behalf.**  he  having  received  the  same  from  Guy  Teeter  for 
safekeeping.  Among  the  conclusions  of  law,  the  court  found  "that  Ouy 
Teeter  was,  at  tbe  ttme  Ot  his  death.  Hay  18, 1889.  the  owner  of  tbe  premises 
above  described  in  fee  simple  absolute,  subject  to  the  inchoate  dower  right  of 
the  defendant  Elizabeth  Teeter;  that  upon  his  death  Intestate  tbe  said  prem- 
ises deeoended  to  his  three  children,  Ubbie  Teeter.  Cecil  Teeter,  and  dyde 
Teetw.  snbjeet  to  the  dower  right  of  his  widow,  this  idaintifl,  Jane  Teeter, 
therein,  and  subject  to  tlie  Inchoate  dower  right  of  Elizabeth  Teeter,  and  they 
are  now  tbe  owners  of  said  premises."  He. also  found  that  tbe  defendant 
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A^ndrew  Teeter  "should  be  compelled,  ordered*  and  adjudged  to  exeeute  « 
good  and  aufflcient  deed  of  convpyance  of  the  preniittt-s  Hbuve  described  to  the 
plaintift,  Jane  Teeter,  and  to  her  three  children.    *   *  *" 

Argued  before  Hardin.  P.  J.,  and  Mabtin  and  Mebwin,  JJ. 

D.  C.  Bouton,  for  appellant,  if.  if.  2'ompfciru  and  (7.  O*  Van  KMb,  for 
respondent. 

Hardin,  P.  J.  Appellant  claims  "there  was  not  sufflcient  evidence  of  the 
execution  and  deliverj  of  the  deed  to  warrant  the  verdict  of  the  Jury."  Arter 
a  careful  perusal  of  the  evidence,  we  are  of  the  opinion  that  the  lloding  of  the 
jury  and  the  finding  of  the  special  term  are  sustained  by  ample  evidence,  and 
that  the  conclusions  reached  npon  the  evidence  are  In  accordance  with  the 
weight  of  the  testimony.  It  is  true  the  defendant  offered  considerable  evi- 
dence tending  to  support  tlie  position  taken  in  his  behalf.  After  a  careful 
perusal  of  the  evidence  on  both  sides,  and  giving  such  weiglit  as  should 

firoperly  be  allowed  to  the  verdict  of  the  jury,  and  the  finding  of  the  trial 
udge,  we  are  of  the  opinion  that  the  findings  made  by  the  jury  and  the 
findings  made  by  the  trial  court  should  be  sustained.    WHffhmann  v.  Sire, 
(Sup.)  16  K.  Y.  Snpp.  701.   We  think  the  principle  stated  by  Boardmax. 
J.,  in  AooM  T.  Smitht  17  Hun,  139,  is  applicable  here.   He  said:  "But 
we  think  it  very  dear  that  a  general  term  cannot,  Id  a  doubtful  case, 
upon  conflicting  evidence,  like  the  one  under  review,  assume  the  place 
of  the  referee,  and  determine,  from  the  mere  reading  of  the  evidence,  who 
has  told  the  truth,  or  Is  best  entitled  to  credit.   This  would  be  imposing  upon 
ui  a  duty  unsafe  to  exercise  and  dnDgerous  In  Its  ordinary  uae.   It  wonld 
make  of  a  leferee  to  try  an  issue  simply  a  referee  to  report  the  testimoDy  to 
this  ooQii,  which  in  lucb  cases  would  review  nothing  but  the  evldenoe,  giv- 
log  Budi  a  decision  as  in  its  judgment  upon  the  evidence  is  just.   *   *  • 
'V^  do  not  understand  it  can  be  called  on  in  doubtful  eases  upon  oondicting 
>evidflnoe,  depending  upon  the  character  and  (oedibUlty  ct  witnesses,  to  review 
and  readjiist  the  fkcts  upon  the  evidence  as  It  shall  ^^lear  to  it  on  paper." 
Beckwith  V.  HaUroad  Co.,  64  Barb.  299.   In  the  latter  case  it  was  said  that, 
in  order  to  warrant  the  ooart  In  interferi  iig  with  the  verdlt^  "the  finding  must 
be  either  without  evidence,  or  aodectdedty  against  the  weightof  evidence  that 
It  muBt  have  been  brought  about  by  either  partfaUfy,  corrnptlon.  m  gnna 
IgnoraDOB.   tferitage  v.  HaU,  88  Barb.  847;  Colun  v.  Dupont,  ISandf.  260." 
We  have  looked  carefully  at  the  rulings  criticised  by  the  counsel  for  the 
mpptiiant*  and  we  are  not  persuaded  that  any  error  was  committed  which 
was  prejudicial  to  the  appellant.   CAursft  v.  iTIdd*  8  Hun.  254;  Post  v. 
ifofon,  91  N.  X,  689.   The  result  gives  the  widow  and  her  children  the  farm, 
which  was  apparently  paid  for  by  the  decease.]  Iiusband  and  father.  In  poeses- 
don  of  which  be  had  been  for  over  20  years  prkw  to  Ms  deatk,  and  accwda 
with  substantial  justice,  as  sliown  by  the  evidence  found  in  the  appeal  book. 
We  think  the  language  of  Bdger,  G.  J.,  in  Stanley  v.  Bank,  115  M.  T. 
188,  22  N.  £.  Bep.  29.  is  applicable  where  he  says:  "  We  may  go  still  further, 
and  say  that,  under  Uie  evidence  4n  the  case,  we  are  of  the  <^nton  that  tb» 
Terdict  accords  with  the  probabilities  and  justice  of  the  case."  Judgment 
and  order  affirmed,  with  coats  against  the  appellant. 

Maxtdt,  J.,  oimcan. 

imwnit  J.  I  tblnk  Uw  Judgment  ihould  be  aflmed. 
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BoTHTD  Lake  Ass'n  v.  EZklloog. 
CSupfViAS  CottrU  Gmerai  Term,  TMrd  D«partmmL  Beptomber  li,  1808:) 

TiMiCT  TTinTiiirirnrn  ITra  or  PBUnSBs. 

Where  a  religfious  oorporatioa,  organized  for  camp-meeting  porpoaea,  parobased 
a  tract  of  land,  and  anbdlvlded  It,  and  leased  lota  for  09  years,  reaerrlng  an  annual 
rental,  tbe  lease  containlos  a  covenant  tbat  tbe  tenant  accepted  '*aQbjeot  to  sU  the 
rales  and  regnlationawhloh  may  •  *  *  be  adopted  *  *  '  by  the  [oorporatlon] 
for  the  govemmeDt  of  the  said  groands, "  whioh  rales  were  made  part  of  the  lease, 
•noh  oovenant  ruaa  with  tta«  land,  and  the  tmant  tali  ea  ottly  a  qaalmed  title,  and  bia 
assignee  m»  be  enjoined  from  ouiTlng  on  the  bnaineaa  at  merohandlslng  on  Ua 
lot,  where  Uie  nle*  of  the  oorpoMtton  forbid  It  In  iv  Jiioobt,  9ff K.  T.  lOB^  dls- 
tinguiahad. 

Appeal  from  specdal  term*  Saratoga  ooanty. 

Action  by  the  Bound  Lake  ABSociation  against  Bradford  D.  Kellogg.  From 
an  order  by  Mr.  Justice  FdtkaHi  made  at  Bpedal  term  In  1890»  granting  an 
injunction  in  favor  of  plainti£t«  defendant  appealed,  whereapon  the  general 
term  rereraed  the  order,  on  the  ground  that  an  injunciion  pendente  lite  was 
not  proper;  but  no  opinion  waa  expressed  on  the  merits  of  the  case.  11 
Y.  Snpp.  854.  The  ease  was  then  tried  at  special  term  before  Mr.  Justice 
TAFrAN,  and  from  a  Judgment  rendered  In  favor  of  plaintiff,  granting  an  in- 
junction, defendant  appeals.  Affirmed. 
Tbe  opinion  of  Mr.  Justice  Pctnah,  Died  In  1890.  la  as  follows: 
"Plaintiff  ia  a  religious  corponttioo,  incorporated  May  5,  1868;  its  object 
Iwlng  the  maintenance  at  a  Christian  anmmer  home,  and  the  promulgation  of 
education,  morality,  and  religion.  For  the  purpose  of  carrying  into  effect 
the  object  of  Uie  corporation,  it  has  purchased  a  tract  of  land,  and  divided  It 
into  lots*  and  leaaed  said  lots;  tbe  defendant  being  in  posaeasion  of  one  of 
them  under  a  lease  from  plaintiff,  reserving  an  annual  rent.  It  Is  provided 
in  aald  lease  that  the  same  Is  accepted  by  the  tenant  subject  to  all  of  the  rules 
and  regulations  which  may  from  time  to  time  be  adopted  and  promulgated  by 
tbe  corporation  for  the  government  of  tbe  grounds,  and  which  rules  are  made 
a  part  of  the  lease  as  fully  as  if  incorporated  therein.  One  of  the  rulea 
adopted  the  corpor^ion  forbids  tlie  safe  of  mercbandlse  on  any  of  tbe  lots 
of  said  asaodaUon  without  a  purobased  permit  from  the  executive  committee 
of  the  plaintiff.  The  defendant,  without  such  permit,  has  opened  a  store  on 
bia  lot,  and  Is  engaged  in  the  sale  of  groceries  therein,  and  the  plaintiff  aalcs 
fur  an  injunction  restraining  the  continuance  of  said  business.  It  Is  claimed 
that  the  plaintiff's  rules  or  by-law  prohibiting  the  sate  of  merchandise  on  i 
lot  owned  by  one  of  the  members  of  the  association  is  unauthorized  by  its 
charter,  and,  if  so  autliorized,  is  a  violation  of  a  constitutional  right,  in  for- 
bidding defendant  to  carry  on  a  iawrut  business  on  his  own  premises;  that 
tbe  by-law  restraina  his  personal  liberty,  as  it  prevents  defendant  from  the 
pursuit  of  his  business;  that  it  conUscates  his  property;  th:il  it  lakes  privHte 
property  for  private  purposes,  and  deprives  defeodunt  of  bis  property  without 
due  process  of  law.  flatntiff's  premises  are  used  as  a  oamp-meeting  ground 
for  religious  purposes.  The  lessees  of  lots  are  members  of  the  association, 
Tbe  great  object  of  the  association  Is  to  hold  and  carry  on,  in  its  grounds,  re- 
ligions services.  The  premises  are  camp-meeting  grounds.  If  tbe  corpora- 
tion is  unable  to  control  the  use  of  its  lots,  it  iscertHinly  unfortunate.  If  any 
lessee  of  a  lot  can,  at  his  will,  carry  on  a  lawful  business,  the  effect,  necessap 
rtly,  will  be  to  destroy  the  corporation.  One  tenant  might  obtain  a  license 
and  sell  liquor.  Another  might  start  a  manufacturing;  business  on  hla  prem- 
ises. Tbe  grounds  might  soon  be  covered  with  shops,  stores,  tavema,  gro- 
ceries, and  thus  become  entirely  unfitted  for  tlie  purpose  for  which  the  prem. 
ises  were  obtained.  To  retain  tbe  premises  for  the  use  for  which  they  were 
obtained  and  divided  into  lots.  It  is  essential  tbat  the  corporation  aliould  have 


Digitized  by  Google 


262 


BKW  TOBX  SUPFLBMENT,  Tol.  20. 


[Snp.  Gt. 


the  right  to  control  the  use  to  which  said  lots  shall  be  put.  I  think  that  the 
rights  of  defendant  under  hlR  lease  are  similar  to  the  rights  of  a  party  who 
bujsor  leases  a  lot  in  a  eemeterj,  or  a  pew  in  a  churcb.  Whatever  may 
be  the  form  of  the  deed  or  tease  in  such  cases,  the  purchaser  does  not  take  an 
absolute  title,  but  a  qualified  one,  and  a  title  subject  to  the  rules  and  regula- 
tions prescribed  for  the  government  of  such  church  or  cemetery.  Cemetery 
T.  Bu^alo,  46  K.  Y.  503;  Thompson  t.  Hickey,  59  How.  Pr.  434;  People  v. 
Trueteee,  21  Hun,  184,  lt)5;  Voor?iee9  t.  Pfw^terton  CAuroA,  8  Barb.  150, 
151;  Wheaton  v.  eates,  18  N.  T.  404. 

"Defendant  cites  In  re  Jacobs,  98  N.  T.  105-112,  and  kindred  cases.  Of 
course  this  case,  so  recently  decided  by  the  court  of  last  resort,  is  to  be  fol- 
lowed. But  this  case*  and  the  others  cited  by  defendant,  are  not  applicable 
to  the  case  we  are  considering.  In  Re  Jacobs  the  relator  was  the  tenant  of 
the  absolute  owner  of  a  lot  in  a  city,  and  was  carrying  on  a  lawful  and  inno- 
cent business  thereon.  The  legislature  assumed  to  pass  alawproblbltlngthe 
carrying  on  of  said  business.  The  law  was  held  unconstitutional.  In  that 
case  the  relator's  landlord  had  the  absolute  title  to  the  premises.  In  this  case 
the  defendant  baa  only  a  qualified  title.  He  occupied  under  a  lease  made  sub- 
ject to  the  rules  and  regulations  promulgated  by  plaintlft  aa  to  the  use  of  said 
premises.  These  rules,  as  we  have  shown,  are  reasonable  and  proper,  and 
necessary  to  the  very  continuance  and  the  existence  of  the  corporation.  Sup- 
pose, in  the  Jacobs  Case,  the  lease  from  the  landlord  had  prohibited  the  man- 
ufacture of  tobacco  on  the  leased  premises,  and  the  action  had  been  by  the 
landlord  to  restrain  such  use  in  violation  of  the  covenants  of  the  lease,  can 
there  be  any  doubt  but  the  court  would  have  sustained  such  an  action?  Here 
there  was  a  covenant  in  the  lease  under  which  defendant  occupied  his  prem- 
ises that  said  lease  was  subject  to  all  the  rules  and  regulations  prescribed  by 
the  corporation,  on«  of  which  forbade  the  sale  of  merchandise  without  a  per- 
mit. The  action  is.  in  efFect,  one  to  compel  the  performance  by  defendant 
of  the  covenants  of  bis  lease.  It  does  not  Interfere  with  any  vested  right  of 
his,  but  seeks  to  compel  him  to  perform  hia  contract.  As  such  I  think  the 
action  can  be  maintained.  Dodge  v.  Lambert,  2  Bosw.  570;  Hodge  v.  Sloan, 
107  N.  T.  244-250.  17  N.  E.  Rep.  335;  Trustees  v.  Lynch,  70  N.  Y.  440; 
Hofjoard  v.  SllU,  4  Sandf.  369;  Steward  v.  Winters,  4  Sandf.  Oh.  628.  I  will 
not  attempt  to  consider  all  this  cases  cited  by  the  defendant,  bnt  what  was 
said  of  the  Jacobs  Case  may  be  said  of  each  of  them.  They  are  not  parallel 
cases  to  this  case.  No  well-considered  case  can  be  found,  holding  it  a  viola- 
tioQ  of  the  constitutional  right  to  enforce  a  reasonable  covenant  in  a  lease  as 
to  the  use  to  be  made  of  leased  premises.  A  tenant  can  have  no  constitu- 
tional right  to  violate  the  covenants  in  a  written  and  sealed  contract  under 
which  he  occupies  the  demised  premises.  It  follows  that  the  injnnctloB 
■ought  by  the  plaintiff  should  be  granted." 

The  opinion  of  Mr.  Justice  Tappan,  on  making  the  order  appealed  from,  Is 
aa  follows: 

"This  ii  an  action  to  perpetually  enjoin  the  defendant  from  carrTlog  on 
the  business  oit  selling  merchandise  upon  lots  1426  and  1^7,  situated  on  the  i 
westerly  side  of  the  railroad  at  Round  Lake,  leased  by  the  plaintiff,  and  hdd  ' 
by  the  defendant  under  assignments  of  said  leases.   It  is  important  to  first 
consider  what  riglit,  title,  or  Interest  was  acquired  bj  Oarollne  J.  Bancroft  to 
lot  1426  by  virtue  of  a  grant  and  demise  from  plaintiff  to  her,  dated  March 
7,  1884,  assigned  by  her  to  defendant  September  24,  1886;  also  by  Rice  Hall 
to  lot  1427  by  virtue  of  a  like  grant  and  demise  from  plaintiff  to  him,  of  like  i 
date,  assigned  by  him  to  defendant  September  6,  1tc6.   The  leases  run  to  | 
the  leasees,  his  and  her  executors  and  assigns;  but  the  fourth  paragraph  of 
such  leasea  provides  that  the  lessee  shall  not  assign  the  lease  without  Dist  ob- 
tftioing  the  written  consent  of  the  party  of  the  first  part,  its  suocessom  or 
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anigns,  thereta  It  does  not  appear  that  the  defendant  obtained  saoh  writ* 
ten  eoneent  in  either  case,  but  the  defendant  entered  into  occapation  of  the 
premises  nnder  the  asalgnments  to  him,  and  holds  and  oconpies  the  same  un- 
der MUd  leases.  Fennittiiig  defendant  to  do  so,  and  bringing  this  action 
against  him  to  enforce  an  alleged  provision  of  such  leases,  is  a  waiver  of  the 
tareaob  of  such  condition  in  regard  to  the  written  consent  to  the  assignment 
€t  such  leases.  Astanhly  t.  AlUrifft  46  Hun,  682,  584;  Murrajf  t.  Haneay, 
56  N.  Y.  8S7.  Defendant  holds  t)ie  title  of  the  lessees.  He  stands  in  the 
shoes  of  1^  assignors,  with  their  rights,  and  subje^  to  their  liabilities,  nnder 
the  provisions  of  the  lease  for  the  benefit  and  protection  of  the  plaintiff.  The 
plaintiff  was  dnly  Incorporated  under  an  act  entitled  ■  An  act  to  incorporate 
the  Bound  lake  Camp-l^tlng  Association  of  the  Methodist  £pis«nial 
Church  of  the  Troy  Conference/  passed  May  5»  1868.  By  the  second  section 
d  that  act  soch  eorpon^on  was  given  power  to  purchase  and  hold  personal 
and  real  estate,  and  take  and  hold  the  same,  by  gift,  grant,  and  devise,  and  to 
mortgage*  sell,  and  oonvey  any  of  its  real  or  personal  estate,  whenever  it 
should  be  deomed  advisHble,  to  promote  the  Interests  of  the  corporation;  and 
the  sixth  section  of  such  act  confers  upon  said  corporation  the  general  powers, 
and  made  it  subject  to  the  general  restrictions,  contained  in  the  eighteenth 
chapter  of  the  first  part  of  the  Revised  Statutes.  1  Rev.  St.  (Birdseye'a  Ed.) 
672.  The  third  section  of  said  act  of  1868  provides  that  the  corpomLion 
shall  have  power  to  adopt  a  constitution  and  prescribe  rules  and  regulations 
not  Inconsistent  with  the  constitution  and  laws  of  this  state  for  its  Kwern- 
ment  and  the  election  of.its  ol&cers;  and  the  fourth  section  provides  ttiat  the 
persona  named  in  the  Qrst  section  of  tlie  act  shall  be  the  first  trustees,  and 
provides  for  dividing  the  trustees  into  classes  at  their  first  meeting,  and  for 
the  election  of  their  successors,  by  electing  each  year  after  tlie  organization 
seven  trustees  to  hold  oflSce  for  three  years,  and  until  others  sliall  be  elected 
in  their  places,  and  provides  that  all  elections  of  trustees  shall  be  held  in  the 
manner  {vescribed  in  the  constitution  and  by-laws  of  the  said  corporation, 
and  that  any  vacancy  occurring  in  the  intervab  of  election  may  be  filled  by 
the  board  of  trustees.  The  original  incorporators  were  twenty-one  different' 
persons,  named  in  the  first  section  of  the  act. 

"Section  1  of  the  chapter  of  the  Revised  Statutes  above  mentioned,  pro- 
vides that  every  corporation  created  after  the  enactmfnt  of  that  law  abaH 
have  the  following  powers,  although  they  may  not  be  specified  in  its  charter 
or  the  act  in  which  it  shall  be  incorporated,  viz.:  (I)  To  have  succession, 
by  its  corporate  name,  for  the  period  limited  in  its  charter,  and,  when  no  pe- 
riod is  limited,  perpetually.  (2)  To  sue  and  be  sued,  complain  and  defend, 
in  any  court  of  law  and  equity.  (3)  To  mnke  and  use  u  common  seat,  and  al- 
ter the  same  at  plpasure.  (4)  To  hold,  purchiise.  and  convey  real  estate,  as 
the  purposes  of  the  corporation  shall  require,  not  exceeding  the  amount  lim- 
ited in  its  charter.  (5)  To  appoint  such  subordinate  officers  and  agents  as 
the  business  of  the  corjiuration  shall  require,  and  to  allow  them  a  suitable 
compensation,  (fi)  Mal<e  by-laws,  not  inconsistent  with  any  existing  law,  for 
the  oiauHgement  of  its  property,  the  regulation  of  its  affairs,  and  for  the 
transfer  of  its  stock.  Section  6  of  this  same  statute  provides  that,  when  tbe 
corporate  powers  of  any  corporation  are  directed  by  its  charter  to  be  exercised 
by  any  particular  hotly  or  number  of  persons,  a  majority  of  such  body  or  per- 
sons, if  it  be  not  (^lierwise  provided  In  the  charter,  shall  be  a  sufficient  num- 
ber to  form  a  board  for  tbe  transaction  of  business,  and  any  decision  of  a  ma- 
jority of  the  persons  duly  assembled  as  a  board  shall  be  valid  as  a  corporate 
act.  Such  body  is  not  duly  assembled  unless  each  person  constituting  it  is 
preeent,  or  such  person  has  had  notice  and  a  m;ijurity  has  assembled.  Then 
the  decision  of  such  majority  is  valid  as  a  corporate  act.  People's  Bank  v. 
Roman  CaViolie  Church,  89  Hun,  49U;  Potter,  Corp.  p.  417,  c.  13.  §  336. 
note  1;  PMjOe  t.  BatehOor,  22  N.  Y.  128;  Itmtranae  Co.  t.  Weitoott,  14 
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Gray.  440;  DUpaleh  Line  PanheU  t.  SOlamp  Co,,  12  N.  H.  205;  BUM  t. 
Abbot,  Id.  549.  Thia  fa  the  rule,  notwithstanding  what  is  said  in  Porter  t. 
Robinson,  30  Hun,  209,  and  Sdgerly  v.  Bm$r»n,  23  N.  H.  555.  Thla  !•  a 
aatficient  concession  to  the  convenience  of  bmnSHCting  business,  and  aooiH 
■er vatiTe  construction  of  this  statute.  When  a  society  or  corporation  is  com- 
posed of  an  IndeSnite  number  ot  persons,  as  is  the  case  with  tills  corporatiun, 
a  majority  of  those  who  appear  at  a  regular  meeting  of  the  same  constitute  a 
body  competent  to  transact  business.  Foster,  Corp.  8§  333,  351;  Ex  parte 
Wmoook$,  7  Cow.  402,  409;  Fitld  v.  Field,  9  Wend,  t^,  403.  Nottoe  U  not 
required  where  tlie  times  and  places  for  holding  are  fixed  in  Uie  charter  or  con- 
stitution or  by-laws,  or  in  the  publisitied  rules  and  regulations  of  the  corpora- 
tion. Potter,  Corp.  gg  340,  342.  Where  it  Hppears  on  tlie  record  of  the  cor- 
poration  tliafc  a  meeting  of  the  body  was  held,  and  a  quorum  was  present,  no* 
tice  to  the  othen  is  presumed,  but  the  contrary  may  be  shown  by  proof.  Sar- 
gent T.  Webtter,  13  Mete.  (Mass.)  497;  Lane  t.  Brainord,  80  Conn.  565;  Mid- 
dlesex Husbandmen  t.  J}avis,  3  Mete.  (Mass.)  1^3;  Insuranee  Co,  t.  Hoima, 
68  Mo.  601.  The  Brst  meeting  of  the  trustees  of  the  plaintiff  was  held  at 
Troy,  May  4, 1868,  and  the  executive  committee  was  tlien  directed  to  draft  aeon- 
stitution,  and  report  the  same  at  the  next  meeUng  of  the  board.  Tbe  next 
meeting  of  tbe  trustees  was  held  at  the  committee  tent,  on  the  grounds.  Sep- 
tember 9.  1868,  the  records  showing  12  trustees  preaent.  Tbe  committee  on 
constitution  then  presented  their  report,  and  the  constitution  and  by-laws 
then  reported  by  said  committee  were  then  aitopted  by  the  trustees  by  voting 
on  each  article.  These  original  incorpornturs  and  trustees  were  authorized 
by  tbe  act  of  incorporation  to  adopt  a  constitution.  They  were  then  the  cor- 
poration. They  were  given  carte  blanche.  The  act,  except  by  tbe  name,  did 
not  indicate  even  the  objecte  of  the  corporation.  This  constitution  provided 
that  tbe  objects  of  the  association  should  be  to  hold  such  camp  meetings 
within  the  bounds  of  the  Troy  conference  as  they  might  choose.  Article  3 
provides  that  the  members  of  the  association  should  be — First,  tbe  penoia 
named  in  the  act  of  incorporation,  and  their  successors;  canrnd.  all  persons 
who  should  contribute  to  the  fund  of  the  association  an  amount  of  money  not 
less  than  $100;  third,  churches  which  should  contribute  $100  and  upwards 
might  be  represented  by  their  stewards  or  the  pastors  of  such  churches,  as 
their  quarterly  conference  might  direct.  Officers  were  to  be  elected  by  the 
trustees  from  their  number.  The  president,  vice  president,  secretary,  and  a 
prudential  committee  of  three,  together,  were  to  constitute  an  executive  com- 
mittee; and  it  was  provided  that  they  should  have  full  power  to  act  for  the 
board  of  trustees  during  the  interim  of  their  regular  meetings,  and  should 
hold  their  offi'-es  until  successors  should  be  duly  elected.  It  is  provided  by 
article  5,  g  2,  that  the  trustees  shatl  have  the  general  oversight  of  all  the  in- 
terests of  the  association,  and  shall  have  all  tbe  power  vested  in  tbem  by 
virtue  of  the  acts  of  incorporation.  By  section  5,  art.  6,  it  is  provided  that 
the  executive  committee  shall  arrange  the  price  of  tbe  ground  rent,  privities 
for  boarding,  tents,  and  other  privileges.  Article  10  provides  that  thia  con- 
stitution and  these  by-laws  shall  not  be  altered  or  amended  except  by  a  vote 
of  three  fourths  of  the  meml»rs  present  at  a  regular  meeting  of  the  associa- 
tion, written  notice  of  such  alteration  or  amendment  having  been  given  at  a 
previons  meeting.  This  constitution  was  approved  by  the  stockholders  of  the 
association  assembled  at  a  meeting  at  the  State  Street  M.  £.  Church,  Troy, 
March  31,  1869.  At  the  sixth  annual  meeting  of  the  association,  held  at  the 
same  place,  March  25,  1874,  a  committee  appointed  at  the  last  annual  meet- 
ing to  prepare  such  amendments  to  the  constitution  as  will  make  It  conform 
to  tlie  change  from  the  script  form  to  the  lot  form  reported  through  Dr.  King, 
and  the  meeting  proposed  to  take  up  the  proposed  amendments  section  by 
section,  all  oi  which  were  adopted  with  one  dissenting  voice.  Tbe  record's 
■bowed  proper  notioe  had  been  given  at  a  previous  meeting,  and  tbo  ameiul- 
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nento  to  htm  been  ragalarly,  ptopuij  adopted.  The  amendments  attempted 
bf  the  necotiTe  eommittee  of  the  trustees  at  their  meeting  hdd  March  12« 
1887,  do  not  appear  to  have  been  jwBsed  as  provided  bj  the  previous  oonstl- 
tatloiu  and  were  therefore  without  proper  authority,  and  did  not  become  a  part 
«f  On  oonsUtuUon.  Due  regard  to  the  rights  of  aU  the  members  of  the  cor^ 
ponlion  required  strict  regularity,  to  give  authtvity  toamradmentB  to  the  oon- 
■titntlon  Hud  by-laws,  which,  nndw  an  act  as  general  as  thiU  incorporating 
the  plaintiff,  is  the  rticord  of  the  rights,  power,  and  purposes  of  the  piaintiff, 
in  which  every  member  is  equally  interested. 

"The  executive  comuilltee  were  clotlied  with  all  the  powers  of  the  trus- 
tees during  the  interim  of  their  regular  meetings,  and  had  authority  to 
mabe  the  rules  and  r^ulatlons  of  1887,  and  such  rules  were  duly  made  by 
said  executive  committee  at  its  meeting  held  at  Albany  March  26.  1887. 
Such  regulalions  provided  that  merchandise,  general  or  special,  should  not 
be  sold  or  offered  for  sale  on  any  lot  or  at  any  place  on  the  association 
grounds,  either  on  the  enst  or  west  side  of  the  rallroHd,  without  a  purchase 
permit  given  in  writing  by  the  executive  committee.  The  executive  com- 
mittee tuul  power  to  then  pass  a  resolution  that  the  defendant  be  permitted 
to  conduct  a  store  for  the  sale  d  groceries,  dry  gooda,  crockery,  bard  ware,  tin* 
ware,  boots,  shoes,  tobacco,  cigars,  at  #50  for  1887,  and  not  to  exceed  (400  for 
the  next  4  years.  These  regulations  referred  to  the  OTdinary  transactions  of  the 
«or|ioration,  and  its  full  power  was  lawfully  exercised  in  passing  tbeiu.  By 
«hi4>ter  244,  Laws  1869.  the  trustees  were  authorised  to  issue  scrip,  payable 
as  Oi9  interest  of  the  association  might  permit,  to  the  amount  of  ^5,000,  to 
be  divided  into  shares  of  SlOO  each,  liearing  interest  of  not  exceeiiing  7  per 
cent,  par  annum,  as  the  balance  in  the  hnnds  of  the  treasurer  might  jus- 
tify. After  meeting  all  legal  claims  against  the  association,  it  was  pro- 
vided that  all  surplus  or  excess  after  making  improvements  on  the  grounds 
and  public  buildings,  as  the  Interest  of  the  association  demanded,  to  be 
paid  to  the  trustees  of  tlie  Troy  conference  for  the  iwuedt  of  the  confer- 
ence claimants.  By  ctiapter  227.  Laws  1873.  the  Hssociation  was  given 
power  to  sell  and  convey  lots  to  scrip  holders,  and  to  receive  the  scrip 
held  by  them  in  exchange.  In  payment  thereft>r,  upon  such  terms  as  the 
trustees  might  prescrilw.  The  lenses  in  question  were  mode  in  pursuauca 
of  the  power  given  by  this  act.  Tliey  contained  two  covenants,  the  first 
of  which,  after  the  usual  words  of  leasing,  and  the  description  of  the  lota, 
was  as  follows:  <  Subject  to  all  Itie  rules,  regulntiona,  and  changes  which 
may  from  time  to  time  be  adopted  in  relatitm  thereto.'  This  covenant 
reltites  specially  to  tlie  speciQc  lot  demised  by  the  lease.  The  other  cov- 
enant is  B8  follows:  *  The  lease  is  accepted  by  said  partyof  the  second  part  sub- 
ject to  all  the  rules  and  regulations  which  may  from  time  to  time  be  adopted 
and  promulgated  by  the  party  of  tlie  flrst  part  for  the  government  of  the 
said  grounds,  and  which  are  hereby  made  a  part  of  this  lease,  as  fully,  to 
all  intents  and  parposea.  as  if  they  were  incorporated  therein.'  This  cove- 
nant follows  a  provision  in  said  leases  in  the  following  language:  *  This  lease 
is  granted  by  said  party  of  the  Qrst  part,  and  accepted  by  said  party  of 
the  second  pait,  subject  to  the  following  express  conditions,  reservations, 
and  restrictions.*  Tiie  tenure  of  land  by  the  constitution  is  allodial,  so  that 
the  entire  and  absolute  property  is  vested  in  the  owner,  and  such  was  the 
plaintiff's  title  twfore  these  leasee  were  made.  The  power  to  sell  and  con- 
vey real  estate  includes  the  power  to  sell  and  convey  a  restricted  and  limited 
interest  by  lease.  This  corporation  has  the  same  power,  under  the  statute^ 
to  demise  their  lands,  giving  only  a  limited  or  restricted  interest,  that  an  in- 
dividual has.  By  the  leases  in  question  the  plaintiff  did  not  convey  the  en- 
tire and  abeolute  property,  and  the  defendant,  by  the  demise,  is  not  the  owner 
of  the  premises  in  that  sense.   The  desigu  of  the  loovisions  in  Uu  lease  was 
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to  ereate  an  easement  or  servltade  In  tbe  propertj  leased  for  the  boiellt  ot 
other  lots  owned  by  the  plaintiff,  some  of  which  would  be  aognired  bj  otliers» 
and  for  the  purpose  of  eflectuallj  securing  the  objects  for  whitA  Uie  asso- 
ciation was  created  and  is  conducted.  Ibe  pElndpal  and  primary  purpose 
of  dividlDg  tbe  property  into  lots  was  to  provide  the  persons  congregating 
on  the  grounds  of  the  pWnUff  with  an  t^portunlty  to  erect  local  habitations 
more  convenient  than  the  tents  under  which  the  persons  attending  camp 
meetiuKS  were  originally  sheltwed. 

"Plaintiff  liad  provided  a  store  for  the  sale  of  general  meohandlse,  and  oth«r 
stwes  for  the  sale  of  different  kinds  of  goods,  and  had  rented  the  same  for 
such  pDrposes.  and  thereby  derived  a  portion  of  its  revenue  therefrom,  and 
had  the.  right  to  make  such  reservations  and  conditions  and  require  such 
covenants  as  would  protect  Its  own  plaoe  of  business  from  a  ctmipetition 
which  would  Impair  the  ability  of  the  occupants  to  contribute  towards  such 
reveones,  and  would  secure  the  use  of  all  other  property  for  residential  pur- 
poses only.  Where  a  grantee  binds  himself  by  a  covenant  in  his  deed  limit- 
ing the  use  <tf  land  purohaaed  in  a  partionlar manner,  so  as  not  to  interfere  with 
the  trade  or  business  of  the  grantor,  suoh  covenant  may  be  enforced  against 
the  grantee,  or  bis  grantee  taking  titie  with  notice  of  the  restriction.  X  cov- 
enant in  restmint  of  trade  Is  valid  if  it  Imposes  no  restriction  upon  one 
party  which  ma  not  beneHdal  to  tlie  other,  and  was  induced  by  a  considera- 
tion which  made  it  reasonable  for  the  parUsa  to  enter  into  it;  and  tbe  cove- 
nant will  be  enforced  it  a  disregard  thereof  will  woi^  injury  to  tbe  cove- 
nantee. Bodge  r.  Sloan,  107  N.  T.  244. 17  N.  E.  Rep.  835.  The  court,  in 
that  ease,  sqys:  'Parties  competent  to  contract  have  contracted,  the  oae  to 
sell  a  portion  of  his  land,  but  only  upon  such  conditions  as  will  protect  him- 
self in  the  prosecution  ot  business  carried  on  upon  the  residue;  the  other 
agrees  to  buy  for  a  consideration  effected  by  that  cmditlon,  and  is  enabled  to 
do  so  fmly  by  acceding  to  it,  and  be  therefore  binds  himself  by  a  contract 
to  limit  tbe  use  of  the  land  purchased.  In  a  particular  manner.  By  reason 
of  it  the  vendor  received  teas  for  his  land,  and  the  plain  and  express  in- 
tention of  tbe  parties  would  be  defratf>d  if  tbe  covenant  could  not  be  en- 
forced." TtUk  V.  Xoaahay*  1  Hall  &  T.  105,  was  where  the  purchaser  of  the 
land,  which  was  conveyed  to  bim  in  fee  simple,  covenanted  with  the  grantor 
that  the  hind  should  be  used  and  kept  in  ornamental  repair  as  a  pleasure 
garden,  and  It  was  held  that  the  vendor  was  entitled  to  an  injunction  against 
the  assignee  of  the  purchaser,  to  prevent  him  from  building  upon  the  land. 
The  court  says:  *0f  course  the  party  purchasing  the  property  which  is  un- 
der restriction  gives  less  for  it  than  he  would  If  he  liad  bought  it  unin- 
cumbered. Can  there  be  anything  much  more  Inequitable  or  contrary  to 
good  conscience  than  that  a  piirty  who  takes  property  at  a  less  price  because 
it  is  subject  to  a  restriction  should  receive  the  full  valne  from  a  third  party, 
and  that  this  third  party  should  then  bold  it  unfettered  by  the  restrictions 
under  which  it  was  granted?*  For  illustrations  of  the  same  principle,  see 
Tallmadge  v.  Bank,  26  N.  T.  105;  Trustees  v.  Ltfnch^  70  N.  Y.  440;  Car- 
ter V.  Williamg,  L.  B.  9  Eq.  Gas.  678;  Parker  v.  mghtingalt,  6  AUen,  341; 
Burbank  v.  Ptllshury,  4B  K.  H.  475.  The  covenant  concerns  the  land 
granted,  and  runs  with  it.  It  was  Inserted  in  tbe  lease  as  a  covenant  de- 
fining the  conditions  upon  which  tbe  demised  premises  were  to  tie  held.  In 
Brouioer  v.  Jones,  28  Barb.  153,  160.  a  covenant  not  to  use  certain  premises 
in  a  particular  way  was  enforced  against  a  purchaser  in  fiivor  of  a  previ- 
ous purchaser  of  lands  in  same  tract  from  the  same  grantor,  upon  the 
groond  that  the  covenant  was  for  tbe  benefit  of  the  owners  of  the  whole  tract, 
and  created  an  easement  or  servitude  in  the  land  which  would  be  enforced  in 
favor  of  any  owner  of  any  part  of  the  tract  for  whose  l>eneflt  it  was  created. 
See,  also,  Barrow  v.  Uiohard,  8  Paige,  851;  l7e(mor«  v.  Brtwtt  118  K.  T. 
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319,832,2SN.E.Bep.806;  Whitn^  Railroad  Oo.,  11  QnLj,ZS9,  Aeoort 
at  eqaityw  law  gives  full  effect  to  the  stipolatloa  on  the  oompladnt  of  a  party 
toe  whoM  benefit  and  protection,  oa  owner  of  the  land,  tlie  at^ulation  ww  in- 
tended. See  cam  above  dted;  alw,  HilU  t.  MOUr,  8  Faigc.  256;  Wattr- 
torn  T.  CMom,  4  Falge.  511;  I>orr  t.  ffarroAan.  101  Maas.  SSL  lia  cotO' 
nants  in  tbece  Isases  most  km  eoiiBtraed  with  r^erenee  to  ttie  aete  of  incorpora- 
tion, the  amendments  tliereto,  the  oonstitutfon  and  by-laws  of  the  plaintiff  in 
existence  when  the  leaeee  were  made,  and  in  view  of  the  fact  that  pl^ntifl 
bad  acquired  lands  to  further  the  common  objecta  of  the  association,  some  <d 
it  to  be  held  for  its  special  nse  and  occupan<7  and  the  common  benefit  of  all 
tlie  members,  and  other  portions  to  be  demised  in  like  manner  as  the  lands 
Included  in  these  leases;  that,  to  accomplish  the  purposea  for  which  the  pl^n- 
Uff  was  incorporated,  these  lots,  and  all  otbers  that  migtit  be  demlaed,  were  to 
be  made  valuable  and  enjoyable  as  aids  to  the  common  purpose  by  means  to 
be  derived  from  the  plaintiff's  revenue,  and  by  exercise  of  the  power  to  make 
rules  and  r^ulations  for  the  common  benefit  of  all  the  members  of  the  asso> 
dation.  The  organization  of  the  association  was  not  for  the  purposes  of 
trade,  or  for  pecuniary  profit  to  the  members,  arising  from  trade.  Dealers  in 
merebandise  could  not  have  been  reasonably  expected  by  the  parties  to  the  lease 
to  carry  on  their  business  on  the  grounds  of  the  plaintiff,  except  to  supj^  the 
immediate  needs  of  those  who  might  for  the  time  be  there,  and  participate  in 
Uie  religious  and  other  meetings  to  be  conducted  there.  Such  parties  must 
have  nnderatood  that  the  determination  as  to  who  should  trade,  and  upon 
what  terms,  was  to  be  with  the  plaiiUiff,  to  be  regulated  with  reference  to  its 
revenue,  and  to  guard  against  the  carrying  on  of  unnecessary,  improper  ti  ttde, 
tending  to  disorder,  and  to  defeat  the  purposes  of  the  organization.  In  this 
view,  testrainlng  a  lot  owner  as  to  trade  was  a  reasonable  application  of  the 
eoTcnant  in  the  lease,  within  its  language,  spirit,  and  meaning.  But,  if  it  is 
not  the  best  provision  which  we  can  see  the  parties  could  have  made  to  ac- 
complish the  object  intended,  criticism  against  it  Is  met  with  the  rule  that  the 
owner  of  land,  selling  or  leasing  it,  may  insist  on  just  such  conditions  as  he 
pleases  touching  the  use  and  mode  of  enjoyment  of  land.  He  has  a  right  to 
define  the  injury  for  himself,  and  a  party  contracting  with  him  must  abide 
the  deOnitlon.  This  is  substantially  the  langUKge  ot  the  court  in  Steward  v. 
Winter*,  4  Sandf.  Ch.  590;  and,  for  illustrations  of  the  same  doctrine,  see  How- 
artf  v.f»ts,4Sandr.369;  Ambler  v.  Skinner,  7  Boh,  {N.Y.)  561;  MatohCo, 
r.Roeher,  106  K.  Y.  473,  13  N.  E.  Rep.  419;  Averp  v.  Railroad  Co.,  106  N. 
Y.  142,  12  N.  E.  Rep.  619;  Post  v.  WeU,  115  K.  Y.  361.  22  N.  K.  Rep.  145, 2 
Waabb.  Real  Prop.  12;  Moore  v.  PitU,  53  N.  Y.  85;  Qihert  v.  Feteler,  38  N. 
Y.  165;  Plumb  v.  Tubhs,  41  K.  Y.  442;  McAditm,  Land].  &  Tea.,  pp.  176. 
177,  &§  98.  99.  Id.  pp.  361.  366.  §  161;  Peck  v.  Conway.  119  Mass.  546,  548. 
Hie  defendant  was  notified  by  the  terms  of  his  lease  of  the  rights  of  plaintiff, 
and  be  was  informed  by  the  officers  of  the  plaintiff,  before  he  began  to  build 
his  store,  that  he  would  be  required  to  purchase  a  permit  for  the  sale  of  mer- 
chandise. An  injunction  in  this  class  uf  cases  is  granted  almost  as  a  matter 
of  course  apon  a  breach  of  the  covenant.   Such  a  breach  is  a  sufficient 

g-onnd  for  interference  by  injunction.  Pom.  Eq.  Jur.  p.  273,  §  1342; 
isp.  Eq.  p.  514.  g  461.  And  this  view  has  been  enforced  by  this  court  in 
AMxmbljf  V.  AUing,  46  Hun,  582,  In  a  case  in  many  respects  like  the  case  at 
bar.  Plaintiff  Is  entitled  to  a  decree  perpetually  enjoining  and  restraining 
the  defendant  and  all  persons  claiming  under  bim  from  sellmg  or  offering 
for  sale  merchandise,  or  from  carrying  on  any  business,  trade,  or  vocation 
apon  the  demised  premises  without  the  written  oon8ent<rf  the  plainUff,  with 
eosts  of  this  acUon.  Decreed  accordingly." 
Argued  Iwfore  Matham,  F.  J.,  and  I^ttnax  and  Hbbbige,  JJ. 
Jamea  W.  Vsrbedk,  {B.  Oounttymant  of  connael,)  for  i^pdlant.  Charlm 
8,  LuttTt  for  respondent. 
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Hkkbick,  J.  I  have  examined  this  case,  and  it  seems  to  me  it  ebonld  be 
Affirmed.  There  have  alreadj  been  three  opinions  written  in  it.  On  the 
merits  the  opinions  of  Jadges  Fotnah  and  Tafpan  strike  me  as  aaffletent. 
Tin  general  term  opinion  was  to  the  propriety  of  a  prelimfnarf  inJaneUon^ 
«iid  did  not  reach  the  merits.  I  think  the  judgment  shooid  be  afflrmed. 

Affirmed,  wiUiont  opinion. 

MiiTRAif,  J.  I  eoncar  to  the  above  eoaeltuton. 


Dow  e.  Dow. 

(.Supreme  Court,  Oeneral  Term,  Second  Department.  Wej,  180O.) 

No  opinion.  Beaigument  ordered.  For  deeialoa  on  appe»l»  sea  18  XT*  T* 
«app.  222. 


UUBFHT  V.  BbOOKLTN  DaILT  BAOLB. 

(Supreme  Cowrt,  OenertU  Term,  Seamd  Department.  Mmj,WKL) 

Aetlon  b7  Elizabeth  Murphy  against  the  Bn»oklyn  Dally  Eagles 
No  opinion.  Appeal  withdrawn. 


Vsonx  m  nl.  MoCoubs  e.  Board  op  Town  Auditors  or  Dbba  Pass. 

iSapremt  Court.  Oeneral  Term,  Seeond  D^^artment.  Xaj,  ISOSl) 

No  opinion.  Order  affirmed  for  nonserrice  (tf  ease  and  poAnU  aooovdlng  to 
-onbmiaMon,  wiUi  $10  ooata  and  dlBbnrsementa. 


Ffeetsb  e.  Brooeltk  Dailt  Saoul 

(Supreme  Oourt,  General  Term,  Seoond  Department.  Kay,  UOA> 

Action  by  Lontea  Pfeefer  apdnst  the  Bnxftlyn  Dalfy 
No  opinion.  Appeal  withdrawn. 

Bob  v.  Koe. 

(Supreme  Cmtrt,  (General  Term,  Second  Department.  Hay,  Utt) 
Action  by  Ada  M.  Roe  against  Eugene  0.  Boe. 
No  i^ioB.   Appeal  diamiased. 


LtDEOKEB  v.  GlI.aHBI8T. 

(Supreme  Court,  General  Terin,  Seoond  Department.  July  39, 1808.) 
Action  by  Maria  LydeiAer  against  Samuel  Qilchrlst. 
No  opinion.  Judgment  affirmed  for  nonsubmiaston  of  popen  aecoidlng  to 
oUpalatltm. 


Yak  Benthutsen  v.  Central  K.  £.  &  W.  B.  Co.  and  others. 

(Supreme  Court,  Oeneral  Term,  Seoond  Department.  July  Sa,  ISIKL) 
Action  by  Watson  Tan  Benthaysen  against  the  Central  New  Enxland  A 
Western  Railroad  Company  and  others. 
No  <^aion.  Appeal  withdrawn.   For  former  rq^ut.  see  17  N.  T.  Supp. 
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SoHcnnjCR,  Bespondeot,  «.  Frohbitbs  B.  Go.»  Appellimt 

{Supmme  Court,  Oetieral  Term,  Third  DepartmtrU.  July  9,  lOB.) 

AetioD  hy  Junes  P.  Schuyler  against  the  Fitcbborg  Balixoad  Compapf, 
No  oi^ion.   Judgment  aflBrmed,  with  costs. 


TBOUABt  Bespondent,  v.  Gaqe,  Appellant. 
(.Supreme  Court,  General  Term,  Third  Department   Joly  %  UfllL) 
Action  by  William  H.  Thomas  aji^lnst  William  B.  Gage. 
TSo  <q)lnioD.   Judgment  afflnued,  with  costs. 


Weston.  Respondent,  o.  CiTT  op  Tbot,  Appellant. 
(Supreme  Court.  Omernl  Term,  Third  Department.   Jnlj  S,  1881.) 
Action  hj  Mar;  Weston  againat  the  dtj  of  Trojr. 
Ho  opinion.   Judgment  affirmed,  with  coats. 


Batteb,  Bespoodent.  v.  Citt  op  Bttffalo,  Appellant 

(Supreme  Court,  OeJieral  Tern,  Fifth  Department.   June,  1803.) 

Action  bj  Theresa  Bauw*  administratrix,  etc.,  of  Lorenz  Bauer,  deceased,. 
s^ttst  the  city  at  BuiEalo  tor  damages  for  negligent  killing  of  plaintiff's  in- 
testate. 

No  opinion-   Motion  to  amend  order  of  this  court  denied.  For  former 
port,  see  18  N.  V.  Supp.  672. 


Bennett,  Appellant,  v.  Tatloe,  Bespondent. 

(Supreme  ConrU  Oeneral  Term,  Fifth  Department.  JtUM^  1881.) 
Action  by  George  W,  Bennett  against  John  Taylor. 

Ko  opinion.  Motion  to  dismiss  appeal  for  nonserrioeof  papers  granted,. 
ailM  the  appellaut serve  such  pi^Mrs  wilhin  SO  days  from  date  of  this  order. 


GiMFAmLLO,  Bespondent,  v.  New  York  Gent,  ft  H.  B.  B.  Go.,  Appellant. 

(Sapreme  Court,  General  Tsrm,  F^th  Department.   June,  1802.) 

Action  by  Yito  Y.  Campanello  against  the  New  Toi^  Central  ft  Hudsoo- 
Biver  Bailroad  Company. 
Ko  opinion.  Judgment  and  order  appealed  from  affirmed. 


Gotmrr  or  Orlbans.  Be^ondent. «.  Winobbstxe  et  aZ.,  Appellant!. 

(5ui>Tieme  Court,  General  T»rm,  Fifth  Departmenk  Jane,  1808.) 
Action  by  the  county  of  Orleans  against  Mary  B.  Winchester  and  another.^ 
No  opinion.   Motion  for  leave  to  appeal  to  the  oourt  of  appeals  denied. 
For  dedsion  on  appeal,  see  18  N.  Y.  Sapp.  668. 


ft 

GaiimLD.  Supervisor,  Bespondent,  o.  MtrRDOCK  et  ai.,  Bcspondents,  (Hr- 
LAND  et  (U.,  -Apiiellants.) 
(Atprme  Court,  General  Term,  F\fth  Department.  June,  18BS.) 
Action  by  James  Grlsfleld  as  supervisor  ot  the  town  of  N<»ih  Dansville- 
igiittBt  James  Murdock  and  others. 

No  (pinion.  Order  appealed  from  affirmed,  with  910  eoats  and  disburse- 
swots.   For  former  report,  see  8  N.  Y.  Supp.  698. 
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BNOiiBHt  Respondent,  v.  Snx  9t  al„  AppeUanto. 

(SHprame  Court,  OenmU  Term,  JfVU*  Dtpartment  Jano,  1869.) 

Addon  fajWllUam  U.  Ifingllsh  against  Heni7  Sill  and  James  H.  Laeand 
others. 

Ko  opi  Dion .  Motion  for  reargu  men  t  or  for  leave  to  appeal  to  oonrt  oC  appeals 
dented.  For  decision  on  appeal*  see  18  K.  T.  Sopp.  576. 


Tcutr,  Bespondent.  b.  HvaHm  H  al,,  AppellantB. 
(Supreme  Court,  Omarai  Term,  FtfOi  Dgpartmtnt.  Jnno,  UBft> 
Action  by  John  D.  Folef  agtUnst  'William  E.  Haghitt  and  another. 
"So  oplnton.  Older  appealed  from  afflrmed*  with  $10  costs  and  dlsbniifr 
menta  of  appeal. 


Gabtee,  Bespondent.  v,  Nev  York  Cent,  ft  H.  B.  it.  Oo. 
{Supreme  Court,  Oeneral  Term,  Flflh  Department.  Jane,  189S.) 
Aotkm  by  Miriam  E.  Oarter  agalnat  tbe  Xew  Toric  Oentzal  ft  Hudson 
Blm  Ballroad  GtHnpany. 
Ko  opinion.  Jn^ment  and  order  appealed  from  affirmed. 


Htohiit,  Bespondent,  v.  Hats.  Ai^lant. 

(Supreme  Court,  (General  Term,  Ftflh  Department   Smut,  UBL) 
Action  by  Charles  W.  Hughltt  against  Frank  M.  Hayes. 
No  qdnton.  Judgment  appealed  from  affirmed,  with  oosta. 


Kbtohum  et  al,t  Kespondents,  v.  Hebbingtom,  Appellant. 
{Supreme  Court,  General  Term,  Fifth.  Department  June,  18B9.) 
Action  hj  James  E.  Erteham  and  others  against  Blliabeth  A.  Arlington. 
No  opinion.  Motion  for  leaigament  denied.  For  decision  on  a^eal.  see 
18  N.  T.  Snpp.  429. 


Lkonabd,  Respondent,  o.  Bibdsall,  Appellant. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.  Jane,  UBL) 
Action     Elma  Leonard  against  Oharles  S.  BirdsalL 
No  i^dnlon.   Jodgment  and  order  appealed  from  alHrmed. 


LxMDSAT,  Bespondent.  v.  Tanslkt,  Appellant. 

(Supreme  Court,  Oeneral  Term,  Pt,fiJi  Department.  June,  ISSL) 
Action  by  John  Lindsay  against  Lute  S.  Tansley. 

No  opinion.  Motion  for  reargument  or  for  leave  to  appeal  to  ooutt  (tf  ^ 
peals  denied.   For  decision  on  appeal,  see  18  N.  Y.  Supp.  317. 


MoAvoT.  Bespondent,  v.  Nbw  Yobk  Gent,  ft  H.  B.  B.  Ca,  Appellant. 

(Stipreme  Court,  General  Term,  Fijth  Department.  June,  18IS.) 
Action  by  Bridget  MoAvoy  against  the  New  York  Central  A  Hudson  Blw 
Bailroad  C(»npany. 
No  opinion.   Judgment  and  order  appealed  from  affirmed. 
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MACK  9t  tiL,  Appellaots, «.  amELL,  BespmdeBt 

(Supreme  Court;  General  Term,  Fifth  DetKortrnmU  Juu*,  USS.) 
AflUon  hj  William  W,  Mack  and  otben  agaliut  Bdwwrd  P.  SnelL 
Xo  <^d1oii.  Judgment  mpputM  from  afflmwd. 

]lbCBB»  Bespondeot,  ft  Kboix.  AppallaBt. 

(Aiprame  Court,  General  Term,  Fifth  DepartmrnO.  JWM,  IBML) 

Action     Anna  Mochel  against  Sherman  W.  Kroll. 

No  (qiinion.  Jadgment  and  order  appealed  from  affirmed,  on  aathority  of 
aai^lard  v.  Moat,  (Sup.)  18  N.  T.  Supp.  67S.  and  Joy  t.  2M(/Moi/,  (N.  T. 
App.)  28  N.  B.  Bep.  602. 

Sahpobo,  Beqiondent,  v.  Hosb.  Ai^eUantb 

{Huprema  Court,  Oenena  Term,  Fifth  DepartmmA  Jlia%  UUl) 
AoQon  bj  Herrey  Sanford  against  Isaac  B.  Moss. 
.  Ko  opinitm.   Motion  for  reargument  or  for  leave  to  appeal  to  the  oonrt  of 
qipeals  denied.   For  decision  on  appeal,  see  18  K.  T.  Supp.  678. 


In  rs  Smith's  EsrAxa. 
In  re  Hawks. 

(Supreme  Court,  General  Term,  Fifth  Department.  June,  IMS:) 
Application  for  the  removal  of  Edward  G  Hawks,  as  trustee  nndw  the 

win  of  £11  a  Smith,  deceased. 
No  opinion.   Decree  of  surrogate  of  Erieconnty  removing  the  appellant. 

M  testamentary  trustee  under  the  last  wlU  ot  £11  B.  Smith,  affirmed,  wltli 

eosts  to  be  paid  bj  the  appellant  personally.  For  former  r^ort*  sea  12  N. 

T.  Siiivp.  415. 


TnruSf  Bospondent,  «.  MAmmire.  i^pdlaot. 
(Supreme  Court,  Geneml  Term,  Fifth  Departmmt.  Jvaa,  UMl) 
Action  by  Bobezt  O.  Titos  against  John  B.  Manning. 
No  opiasHi.  Order  amMatod  from  afBnniri,  with  010  sosts  and  disbars^ 
Bents. 


TnxAMt  or  Watbrloo  at  aJ.,  Bespondents.  «.  Sbnboa  Bukitbio  Bt.  Oo.. 

Appsllant 

(Sui>reme  Courts  Oenerot  Tmn,  Fifth  DepartmmL  June,  1899.) 
Action  by  the  village  of  Waterloo  against  the  Seneca  Eleotrle  Bail  way  (3om- 
psny. 

No  o^nkm.  Interlocutory  judgment  appealed  from  affirmed,  with  costs, 
bnt  with  leave  to  tlie  defendant  to  serve  an  answer  witliin  20  dajys*  on  pi^* 
nent  of  the  costs  of  the  demurrer  and  of  this  appeal. 


Warnjeb,  Beepondent,  v.  Lake,  Sheriff,  Appellant 
(Supreme  Court,  Omieral  Term,  Fifth  Department.  Jane,  ISBIi) 
Action  by  William  H.  Warner,  as  assignee,  etc..  against  Olarenee  H.  Laks. 
IB  ibeiitr,  etc. 

No  opinion.  Motion  to  amend  order  of  this  oourt  granted.  For  decision 
<a  appeid.  see  14  N.  Y.  Supp.  10. 
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Whkblbb.  BMpondent,  «.  Dvkbab,  Appelant. 

(Supreme  Court,  General  Term,  Fifth  DepartmenL  Janih  IBM*) 
Action  by  Jennie  L.  Wheeler  against  Henry  T.  Dunbar. 
No  (pinion.  Judgment  iqipealed  from  aflBrmed. 


Whetxan  «.  Foley  9t  oL 

(Btivreme  Court,  Gteneral  Xemi)  F{flh  DepartmetA  Jvob,  18B9.) 

Action  by  Betsey  Whitman,  as  adminlBtratrix,  etc..  against  Matthew  F. 
Ftdey  and  others. 

Ko  q^nlon.  Motion  to  dlsmias  appeal  denied,  .witbont  oosta  to  tSXbm 
part7.  For  former  reporta,  see  16  N.  Y.  Supp.  23;  19  K.  T.  Supp.  910. 


BrtLtiABD,  Appellant,  «.  Bbabss     ol.,  Bespondents. 

(Supreme  Cowt,  General  Term,  First  Department   Febrnarr,  UM.) 

Action  by  Sarah  BuUard  against  Tlieodore  Bearss  and  others.  A  tompo>. 
rary  injunction  was  dlssolTed,  and  plaintiff  appeals. 

No  opinion.  Order  affirmed,  with  910  costs  and  disbursements,  on  (^loioK 
of  Ebhhbit,  J.,  delivered  at  special  term.  8  N.  Y.  Sapp.  68& 


OoUfAN  e.  TUCKKB. 
(9up«rlor  Court  of  New  York  City,  Qeneral  TentL  Vmj  1«  UBL) 
Action  by  Cornelia  Oilman  against  Preble  Tucker.   For  former  rrooft.  see 
18  N.  Y.  Supp.  804. 

ffwge  S.  FUtehM-t  for  plaintiff.   T%usk«r,  Hardy  A  Waimart^t,  far 
fendant. 

Argued  before  Shdqwigk.  0.  J.,  and  iNQRAHAMt  J. 
Put  OuBXAM.  Order  affirmed,  witb  910  cooti. 


Htkaxt  «.  Boston  Chatk  UAJxur*a  Oo. 
(Atperlor  Court  «f  ITaw  Torh  Vitih  Omena  Tom.  Uty  4,  UM.) 
Action    Henry  Hyman  against  the  Boston  Ghidr  Mannfaotaring  Oamgnj, 
Argued  before  Fbbbdxan  and  MoAdah,  JJ. 
aamtui     Sffman,  forplaintifl.  Sm^anOn  JT.  Hon.  tor  daillwiilMifc 
No  opiaion.  Motion  for  reaiicanent  denied. 


DigitizGd  by  Google 


Sup.Ct.] 


FBOPLS  V.  BOARD  OV  flUP^. 


273 


Fboplb  «»  »{.  Whits,  Sheriff,  v.  Boabd  or  8np*B8  of  tknnrrr  or 

Glznton. 

(Supreme  Court,  General  Term,  TMrd  Department.  S^tember  m,  IStt.) 

OiiiTjoRA.iti— Rinnnr— DimAL  or  Pbtitiov. 

A  petition  by  aiheriff  for  certUimri,  to  rerlew  tbe  rajsction  by  the  board  of  super- 
visors of  an  account  for  boarding  prisonerg,  allsged  that  the  board  took  so  evi- 
deoce  in  reward  to  certain  items,  and  declined  to  hear  eridence  offered  by  relator. 
The  return  denied  that  the  board  acted  arbitrarily,  and  without  evidence;  "but.  on 
tbe  contrary,  intended  to  and  did  act  with  fairness  to  relator,  and  Invited  him  to 
assist  the  sheriff's  committee  of  said  board  by  presentlnK  evidence  and  law,  chat 
the  said  committee  and  board  might  understandingly.  Intelligently,  and  fairly  pass 
upon  and  audit"  tbe  account;  that  the  board  reduced  the  account  only  to  the  amount 
01  "each  day's  hoard  actually  had ; "  that  relator  admitted,  wblle  bis  accounts  were 
being  audited,  that  he  had  charged  for  a  longer  period  than  board  was  furnished ; 
that  auch  admissions  were  acted  on  by  tbe  board ;  and  that  it  allowed  for  board  actu- 
ally furnished,  as  near  as  it  could  do  so,  from  all  the  informatitm  furnished  by  re 
later,  field,  that  the  return  denied  that  the  board  passed  on  the  aooonnt  wltnont 
eridoDce  b^g  taken. 

Motion  for  reargumeot. 

For  deciaiOD  dismissing  the  writ  of  certiorari,  see  19  N.  T.  &app.  642. 

.  F£B  CuBiAH.  The  relator  asks  for  a  reargument  in  this  case,  chiefly  upon 
the  ground  that  thi»  court.  In  Its  decision  recently  handed  down,  ovorlooked 
the  lact  stated  in  the  petition,  and  not  denied  in  the  return,  that  defendants. 
Id  passing  on  his  accounts,  declined  to  receive  anil  consider  evidence  offered 
b/  liim.  and  also  failed  to  pass  upon  each  item  separately;  citing  People 
V.  Board  of  Sup're  of  Cortland  Co.,  (Sup.)  15  N.  Y .  bupp.  748.  We  agree 
with  the  doctrine  stated  by  the  learned  justice  who  wrote  the  opinion  In  that 
case,  that  a  "claimant  whose  rights  are  being  adjudicated  may  demand  that 
his  claim  shall  not  he  adversely  determined  without  an  oppoitunity  to  he 
heard,  to  produce  witnesses,  and  to  cross-examine  witnesses  produced  against 
him. "  But  it  can  b^trdly  be  claimed  that  the  supervisora  are  bound  to  receive 
all  evidence  that  any  claimant  may  choose  to  offer.  The  supervisors  are  not 
compelled  to  receive  evidence  in  regard  to  an  account  presented  to  them, 
when  such  evidence  could  not  affect  their  ileclsiun.  The  supervisors  must 
have  a  reasonable  discretion  as  to  the  reception  of  evidence  affecting  claims  pre- 
sented to  them.  The  relator  insists  that  the  allegatiim  in  his  petition  that 
the  supervisoiB  took  no  evidence  in  regard  to  his  claim,  and  refused  to 
receive  evidence  offered  him,  is  not  denied,  and  must  therefore  be  deemed 
to  he  true.  We  think  in  this  statement  he  is  mistaken.  While  tbfira  is  no 
technical  denial  of  the  statement  above  referred  to,  in  the  r^nm  of  the 
defendant,  it  does  contain  a  substantial  denial  of  such  allegation. 

Ttie  statement  referred  to  in  the  petition  is  as  follows:  "And  that  said  com- 
mittee and  board  took  no  evidence  in  regard  to  the  matters,  accounts,  or  items 
reduced  or  rejected,  find  declined  to  take  and  hear  evidence  offered  to  be  pro- 
duced and  submitted  to  them  by  petitioner  in  regard  to  the  same."  It  will 
be  seen  that  the  petition  does  not  st^te  what  evidence  was  offered,  or  show 
tliat  tbe  same  was  material,  or  that  it  would  be  likel;  to  change  tbe  result. 
But  tbe  return  denies  "that  said  board,  or  any  ocHninittee  thereof,  acted  ar- 
bitrarily and  without  evidence  in  auditing  or  rejecting  the  relator's  accounts, 
or  any  part  or  item  thereof,  but,  on  the  contrary,  intended  to  and  did  act  with 
Caimeas  to  relator,  and  invited  hifu  to  aaslst  the  sheriff's  ocaamittee  of  said 
board  by  preaeating  evidence  t^nd  law  that  the  said  committee  and  board 
might  understandingly,  intelligently,  and  fairly  pass  upon  and  audit  said  re- 
lator's sccouoU;  and  that  when  said  board,  or  sheriff's  committee  thereof, 
reduced  the  relator's  account  for  boarding  prisoners,  they  did  so  only  to 
tlie  amount  and  rate  of  sixty  cents  per  day  for  each  day's  board  actually  had, 
the  said  relator  having  charged  for  a  longer  period  than  board  was  fiuniabed 
v.20H.Y.8.no.6— 18 
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by  the  relator,  and  relator  ao  admitted  and  atated  to  the  aherifTa  eooj- 
mittee.  and  while  aodlting  aafd  accounta."  The  return  further  atatea  the 
admlsaion  so  made  by  the  relator  while  his  accounts  were  being  audited,  and 
which  admisalona  were  acted  upon  by  the  board,  and  states  that  "said  board 
of  supervlson,  In  auditing  the  relator's  accounta,  allowed  the  relator  for  tioard 
actually  furnished,  as  near  as  they  could  do  so  from  all  the  Information  fur 
nished  them  by  the  relator  or  his  accounts,  and  upon  aucb  statement  or  ad- 
mission said  reduction  was  made."  The  affidavit  of  Tierney,  which  was  made 
a  part  of  the  return,  states  that  the  board  allowed  relator  at  the  rate  of  60 
oenta  per  day  for  each  day^s  board  actually  had.  and  that  the  deductions  made 
by  the  t>oard  of  supervisors  from  the  amount  charged  by  the  relator  were 
made  upon  his  statement  and  admission.  Theaffldavii  of  Tierney  was  treated 
on  the  argument  aa  a  part  of  the  return,  and  the  return  is  to  be  taken  as 
conclusive  as  to  the  facta.  PeopU  v.*Fire  Com'rs,  73  N.  Y.  437.  It  will  thus 
be  seen  that  the  return  denies  that  the  account  in  question  was  passed  upon 
by  the  board  of  supervieora  without  evidence  being  taken.  It  shows  that 
when  the  defendants  acted  upon  the  claim  relator  was  prraent.  He  was  in- 
vited to  asaiat  the  sheriff's  committee  of  said  board  by  present]  ng  evidence  of 
law  that  the  committee  and  board  might  understandingly,  intelligently,  and 
fairly  pass  upon  and  audit  his  accounts.  The  return  further  ahowa  that  he 
was  allowed  at  the  rate  Qxeu  by  a  former  board  of  auperviaors  for  the  mainten- 
ance of  each  prisoner,  and  that  the  amount  allowed  was  determined  by  the  state- 
ment and  admission  of  the  relator  himself.  We  fall  to  see,  the  relator'a  own 
statement  being  acted  npon  by  the  supervisors,  why  any  other  evidence  was 
required.  This  evidence  should  be  satisfactory  to  liim,  and  the  board,  having 
determined  to  act  on  his  admission,  required  no  other  evidence.  The  return 
sufficiently  shows  that  the  supervisors,  as  a  board,  in  auditing  the  account  in 
question,  acted  upon  the  admiBslon  made  by  relator.  The  return  states  that 
said  board  of  lupervisors  in  auditing  the  account  "allowed  the  relator  foi 
board  actually  furnished,  as  near  aa  they  could  do  so,  from  all  the  infomaation 
farniahed  them  by  tlie  relator  or  his  accounts,  and  upon  such  statement  and 
admission  aald  reduction  was  made."  The  return  also  shows  that  the  board 
passed  upon  the  several  items  of  the  claim  In  question.  The  affidavit  of  Tier- 
ney, which,  as  we  have  seen,  is  to  be  deemed  a  part  of  the  return,  states 
"When  said  sheriff's  committee  reduced  the  said  account  for  boarding  prison- 
ers. It  did  so  only  to  the  amount  and  at  the  rate  of  sixty  cents  per  day  for 
each  day's  board  actually  bad,  tlie  said  sheriff  having  charged  for  a  longei 
period  than  the  actual  time  tliat  lK>ard  was  furnished  by  the  said  sheriff,  and 
said  relator  so  admitted  and  stated  to  the  sheriff's  committee."  The  atUdavit 
further  states  "that  said  sheriff's  committee  •  •  *  allowed  the  relator 
for  board  actually  f  umiahed.  as  near  as  said  committee  could  do  so  from  all 
the  information  furnished  tliem  by  the  relator  or  his  accounts,  and  upon  his 
statement  and  admission  said  reduction  was  made."  It  will  thus  be  seen 
from  the  supervisor's  return  that  they  allowed  him  at  the  rate  of  60  cents  per 
day  for  each  day's  board  actually  had.  Without  quoting  further  from  the  re- 
turn, we  think  that  it  sufficiently  appears  therefrom  that  the  supervisors 
passed  upon  items  of  the  relator's  claim.  As  stated  in  the  memorandum 
handed  down  when  this  case  was  decided,  the  return  of  tlie  supervisora  seems 
to  dispose  of  the  objections  to  the  action  of  the  t>oard  In  relation  to  the  claim 
in  question.  We  think  the  motion  should  be  denied,  but  are  of  the  opinion 
that  the  order  should  be  modified,  so  that  an  appeal  may  be  taken,  if  desired, 
to  Che  court  of  appeals.  Motion  for  reargument  denledf  and  order  modified, 
as  suggested,  withoat  oosts  to  either  party. 
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(Svpreme  Court,  Special  Term,  New  York  County.  October  6^  un>) 

L  fOsnON  COBFOBATIOII»— SlBTICT  OT  PBOCB»— "HANAanTtt  ASIHT.  * 

Code  Ctvtl  Proc.  S  48^  BQbd.  1,  proTides  that  MrriM  of  muomoiu  on  a  forrilgn 
corporation  may  be  made  on  the  president,  treaanrer,  or  aeereta^.  Snbdlvlnoa 
9  provfdea  that  anch  aervice  mar  be  made  on  a  oeraon  deslgoated  for  that  purpose 
In  writing.  SaMlTlaton  8  proTides  that, "if  anon  a  designation  U  not  In  force,  or  if 
neither  the  person  designated  nor  an  olBcer  specified  To  subdivision  first  of  this 
section  can  be  fonnd  with  due  diligence,  and  the  corporation  has  property  within 
the  state,  or  the  cause  of  action  arose  therein. "  service  may  be  made  on  "the  cash- 
ier, ■  director,  or  managing  agent  of  the  corporation  within  the  state.'  Beid, 
th^  the  court  did  not  acqntre  personal  jnrisdfotion  of  •  foreiga  eorporatton  bgr 
serrioe  of  a  enmmons  on  a  peraon  aa  "managing  agent"  of  defendant,  whws  toe 
return  failed  to  show  that  the  president,  treasurer,  or  aeoretUT  of  dafaodantooaM 
not,  with  diligence,  have  been  found  within  the  state, 
't,  Rbgbitbbs— JuBisDionoH  TO  Apfoiitt  bx  Parhi. 

The  appointment  of  a  reoefrer  for  a  foreign  corporation  la  not  "nSA  beoansa  the 
eonrt  at  the  time  had  not  aoanlred  personal  jorlsdietlon  ol  tlie  defMidant,  where 
It  had  jurlBdletloa  at  the  •nbjeotanatter  by  a  ahowlag  of  aa  Imaiirflatw  aeoessUj 
for  soon  appolntmMit 

Action  bj  MoasB  E.  Glines  against  Uie  Supreme  Sitting  Order  of  the  Iron 
Hall.    Motion  of  defendant  to  vacate  order  appointing  receiver.  Denied. 

Morte,  Koonat  A  Findiay^  for  plaintiff.  Taylor  L.  Arma  and  Agar,  Blp  <• 
Faltout  fm  d^ndant. 

O'Brisn.  J.  Thia  motion  is  made  to  vacate  an  order,  granted  on  Aognst 
26th.  appointing  a  receiver,  on  the  ground  that  the  court  waa  without  Juris- 
diction. The  motion  is  made  on  the  papers,  which  include  the  summons, 
1-omplaint,  nffldavit,  and  order  to  show  cause,  which  were  the  bnsis  of  the  or- 
der appointing  the  receiver.  From  such  original  papers  it  appears  that  the 
defendant  is  a  foreign  corporation,  and  the  affidavit  of  service  states  that  the 
papers  were  served  on  the  defendant  "by  delivering  a  copy  of  the  same  to  C. 
H.  Cooper,  tlie  deputy  supreme  justice  of  the  defendant  for  thia  district,  and 
the  defendant's  managing  agent  in  this  district,  and  leaving  the  same  with 
him.  and  at  the  same  time  showing  him  the  original  of  said  affidavit  and  or- 
der. Deponent  further  says  that  be  knew  the  person  served  as  aforesaid  to 
be  the  said  C.  H.  Cooper,  the  deputy  supreme  justice  and  managing  agent  of 
the  defendant  herein;  tlut  deponent  was  informed  by  the  deputy  superintend- 
ent of  insurance  of  this  state  that  the  defendant  had  no  right  to  do  business 
in  this  state,  and  had  made  no  designation  of  any  one  on  whom  to  serve 
I'apers. "  Another  of  the  original  papers  is  an  affidavit  mnde  by  one  Korris, 
who  states,  in  effect,  that  he  is  a  member  of  one  of  tlie  local  brancfaefl,  and  is 
acquainted  with  the  deputy  supreme  justice,  C.  H.  Cooper,  "who  has  been 
for  several  years  an  appointee  of  the  supreme  jnstice,  Somerby,  who  has  been 
tiie  chief  officer  of  the  defendant  for  several  years  past.  Said  Cooper  is  the 
deputy  supreme  justice  in  charge  of  this  district,  composed  of  New  Yorliand 
Kings  county,  this  state,  and  ttie  representative  and  agent  of  the  defendant 
in  said  district."  That  wliile  calling  upon  said  Cooper  the  latter  "produced 
H  letter  which  contained  a  telegram  received  from  a  member  of  the  flnance 
committee  of  this  defendant,  in  words  as  follows:  *  Secure  New  York  mem- 
beisblp;  act  promptly;  hold  all  moneys;  look  for  a  communication;  call  a 
meeting  of  all  trustees  the  first  of  the  week.' — which  the  said  Cooper  de> 
dared  he  understood  as  instructing  him  to  warn  the  trustees  of  all  local 
branches  to  secure  tiie  reserve  fund  at  once,  and  place  it  where  a  receiver 
could  not  find  It  were  a  receiver  appointed,  and  that  he  was  about  to  proceed 
accordingly  to  notify  the  said  trustees.  That  he  had  sent  a  letter  to  the  trus- 
tees of  the  various  local  branches  in  his  district  covering  the  instructions 
heretofore  referred  to.  He  further  stated  that  the  aforesaid  teJ^ram  was 
practically  from  said  Somerbj;  it  was  sent  by  a  man  who  was  so  near 
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Somerby  that  It  meant  Somerby,  and  be  waa  acting  as  If  It  was  from 
Homerby."  Upon  tbe  summons  andoomplaint  and  affidavits,  sbowing  ttiat 
necessity  existed  for  secuiing  and  preserving  the  assets,  and  the  defendant 
having  made  default  in  appearing  updn  tbe  return  day  of  the  order  to  show 
cause  why  a  receiver  should  be  appointed,  an  order  appointing  a  receiver  was 
made.  And  the  question  thus  presentedls  whether  tbeatHdavitof  service  and 
the  other  papers  were  sufficient  to  confer  jurlsdictioo  upon  tbe  court  to  malu 
the  order. 

Code.  §  432,  provides  in  what  manner  service  shall  be  made  ap<ni  a  defends 
ant  bf i&g  a  foreign  corporation.  By  the  first  subdivision  of  this  section  it  is 
provided  that  service  may  be  made  upon  the  president,  treasurer,  or  secretary; 
by  the  second,  upon  a  person  designated  for  tho  purpose  in  writing;  and  by 
the  third  subdivision  it  Is  provided:  "If  such  a  designation  is  not  In  forcer 
or  if  neither  the  person  designated  nor  an  officer  specified  in  subdivision  first 
of  this  sectioacan  be  found  with  due  diligence,  and  the  corpol^tlon  has  prop- 
erty witUn  the  state,  or  the  cause  of  action  arose  therein,  to  the  caBfaier,  a 
director,  or  managing  agent  of  tbe  corporation  within  the  state. " 

Upon  an  examination  of  the  affidavits  given  at  length  above,  the  service 
was  clearly  defective,  because  it  did  not  therein  appear—f  ,  that,  the  presi- 
dent, treasurer,  or  secretary  of  the  defendant  oould  not  be  found  with  due 
diligence  in  tbe  stHte;  and.  second,  it  does  not  appear  that  G.  H.  Cooper  was 
in  fact  a  managing  agent  of  the  defendant.  With  respect  to  the  first,  a  peru- 
sal of  the  papers  will  sliow  that  no  facts  are  staled  from  which  the  court 
could  conclude  that  any  diligence  was  exercised  for  the  purpose  of  serving 
tbe  summons  and  complaint  upon  the  president,  treasurer,  or  secretary.  As 
to  tbe  second  objection,  it  is  true  that  tbe  person  serving  the  papers  states 
that  Cooper  was  tbe  managing  agent  of  tbe  defendant.  This,  however,  is  s 
mere  statement  of  bis  conclusion  as  to  what  Cooper's  position  with  the  de- 
fendant is,  and  there  is  nothing  in  tbe  papers  from  which  the  conrt  itself 
could  draw  any  snob  conclusion.  If,  however,  we  give  the  aflMavit  of  Norris 
a  coBStruction  most  favorable  to  the  plaintiff's  view,  tt  fails  to  show  that  ilie 
person  served  was  a  "  managing  agent,"  within  thedesignation  of  that  term  aa 
u«ed  in  tbe  Code.  In  Heddington  v.  Martposa  L.  dt  if.  Co.,  19  Hun,  405, 
408,  it  is  said:  "It  is  quite  clear  ttiat  the  legislature  attached  Importance 
to  the  term  '  managing  agent,'  and  employed  it  to  distinguish  a  peraon  who 
should  be  invested  with  general  power,  involving  tbe  sxeroiseof  judgment 
and  discretion,  from  an  oi^inary  agent  or  employe  who  acted  in  an  Inferior 
capacity,  and  under  the  direction  and  control  of  superior  authority,  both  in 
regard  to  the  extent  of  the  work  and  the  manner  of  executing  the  same. 
That  service,  to  be  rendered  effectual.  *  «  «  must  be  made  upoo  one  ol 
tbe  officers  specified  therein,  or  upon  a  person  whose  powers  and  duties  cor- 
reepond  to  the  term  *  mansglog  agent,'  as  we  have  endeavored  to  define  it" 
In  answer  to  the  motion  to  vacate  the  order  appointing  the  receiver,  as  the- 
papers  upon  which  the  order  was  made  did  not  show  service  upon  the  defend* 
ant,  it  was  sought  to  cure  this  defect  by  supplemental  affidavits, — although 
It  is  doubtful  if  any  sucti  papers  were  proper, — sbowing  tliat  Cooper  was- 
either  a  managing  agent  or  a  director  of  tbe  defendant,  and  therein  facts 
were  presented  from  which  the  court  was  asked  to  so  conclude.  In  addition, 
it  was  made  to  appear  that  since  the  order  appointing  tbe  receiver  was  made, 
and  after  the  granting  of  the  order  to  show  cause  to  vacate  tbe  order  appun^ 
log  the  receiver,  the  defendant  appeared  in  tbe  action  and  answered. 

What  effect  the  subsequent  appearance  and  the  putting  in  of  an  answer  by 
the  defendant  would  have  upon  the  validity  of  the  service,  for  the  purpoee 
of  obtaining  jurisdiction  over  the  person  of  the  defendant,  it  Is  unnecessary 
to  discuss,  in  view  of  the  conclusion  at  which  I  have  arrived  as  to  the  va- 
lidity of  the  order.  Ko  question  is  presented  on  this  motion  as  to  the  neces- 
•ity  for  tbe  app(rintment  of  a  temporary  receiver,  and  the  facts  upim  whicb 
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tbtf  pitinUff  ftfoTVil,  BhowlDg  the  neeeaslty  for  the  immediate  amwintment  of 
A  temporary  reoeirei^  «re  placed  In  dispute.  It  Ib  praetically  conceded  to 
ftave  been  a  eaae  eminently  proper  for  the  immediate  appointment  of  a  tem- 
porary receiver,  to  the  end  that  fnnds  In  this  state  might  not  be  removed 
therefrom  by  persons  who  had  been  shown  to  have  squandered  the  funds  of 
tbe  order  received  from  branches  in  this  state.  In  such  fund  the  members 
of  the  order  here  claim  to  haVe  title  and  interest,  and  the  action  was  brought 
after  the  appointment  of  a  receiver  In  Indianapolis,  to  prevent  the  funds 
here  being  taken  away,  to  the  Injury  and  detriment  of  members  residents  of 
our  own  state.  If,  under  suoh  drcumstanoes,  the  power  to  appoint  a  re> 
ceiver  was  dependent  upon  the  court  having  obtained  iurifedictlon  over  the 
person  ot  the  defendant,  which  is  the  ground  upon  which  the  moving  parties 
solely  rely  to  obtain  a  vacation  of  the  order  appointing  a  recetvw,  then  I 
should  be  Inclined  to  think  that,  the  service  upon  the  person  being  defective, 
the  order  Itseir  could  not  be  upheld.  Upon  reading,  however,  the  section  of 
ttie  Code,  and  having  In  mind  tbejurisdictlon exercised  by  tbe8U|»emeeovrt. 
it  Ls  clear  that  the  right  and  power  of  the  court  to  appoint  a  receiver  in  the 
first  instance,  eas  parte  and  wllhoat  notice,  are  abattdunt.  Such  right  Is  not 
dependent  upon  the  court  having  acquired  Jurisdiction  over  the  person  of  the 
defendant;  it  being  su£Bcieut  that,  having  Jurisdiction  over  the  subject^mat- 
ti>r,  the  facts  presented  show  the  necessity  for  the  exercise  of  tbe  court's 
undoubted  power.  Such  power  shottid  be  catttionsly  eocerclsed,  and  therefore 
the  general  rule  Is  to  give  notice  to  the  defendant  of  such  applicatiuhs.  Tbe 
validity,  however,  of  nn  order  appointing  a  receiver  Is  not  dependent  upon 
aotiee  t»,  or  upon  the  court's  obtaining  jurisdiction  over,  the  person  of  the 
Jefpndamt. 

In  People  v.  Railroad  Co.,  7  Abb.  Pr.  (K.  8. )  290,  It  Is  Said :  "  In  Verplanck 
r.  Iruuranoe  Co.,  2  Paige,  460,  Chancellor  Walwobth  states  the  rule  as  fol- 
lows: •  By  tbe  settled  practice  of  this  court  In  ordinary  suits,  a  receiver  can- 
not be  appointed  ea parte  before  the  defendant  has  bad  an  opportunity  to  be 
beard  in  reliition  to  his  rights,  except  in  those  cases  where  he  is  out  of  the 
jurisdiction  of  the  court,  and  cannot  be  found,  or  where,  for  souieother reason, 
it  becomes  absolutely  necessary  for  the  court  to  interfere  before  there  Is  time 
to  give  netice  to  the  opposite  party  to  prevent  the  destruction  or  loss  of  prop- 
erty.' The  same  rule  is  reasserted  by  the  chancellor  in  Satu^ord  v.  Sin- 
clair, 8  Paige,  374,  and  in  Qibuon  v.  Martin,  Id.  481,  and  Is  asserted  In  no- 
meruus  cases,  among  which  are  Field  v.  Ripley,  20  How.  Fr.  26;  McCarthy 
¥.  Peake.  9  Abb.  I'r.  166,  and  Dmoling  v.  Sudaon,  14  Beav.  423.  In  the  case 
of  Verplanck  v.  Insurance  Co.,  supra,  the  chancellor  also  said  that '  In  every 
case  where  the  court  is  asked  to  deprive  the  defendant  of  the  possession  of 
his  property  without  a  hearing,  or  an  opportunity  to  oppose  the  application, 
the  particular  facts  and  circumstances  which  render  such  a  summary  pro- 
ceeding proper  should  be  set  forth  In  the  bill  or  petition  on  which  application 
is  founded.'  "  Upon  the  piipers.  I  think  such  a  case  was  here  presented,  it 
having  been  shown  that  there  w&9  danger  of  the  assets  being  removed,  and 
the  exigency  demanding  the  immediate  appointment  of  a  temporary  receiver, 
with  a  view  to  bold  the  property  and  preserve  it  for  residents  here  claiming 
dtle  thereto. 

No  suggestion  is  made  in  regard  to  tbe  fitness  or  unfitness  of  the  person 
selected  as  reoelver,  nor  as  to  the  amonnt  of  security  given  by  him.  He  was 
appointed  on  bis  own  application,  and  without  the  court  having  any  facts 
before  it  sbowlng  that  his  appointment  was  not  In  all  respects  proper.  If  any 
reasons  exist  why  he  sfaonU  not  be  retained  in  that  position, or  upon  Its  being 
ibowB  that  the  assets  are  largely  in  excess  of  what  was  represented  npon  the 
jriglmil  motion,  thus  demanding  that  additional  security  shcmld  be  given  by 
tlie  reeelTer,  these  can  only  be  considered  when  presented  upon  proper  mo- 
tions.  Thii  motion  to  vaoate  the  order  is  based  exclusively  upon  the  ground 
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that,  the  coart  not  bavinff  Jcrlsdlotion  of  the  person  of  the  defendant,  £be 
order  appointing  the  receiver  was  a  nullity;  and,  I  having  reached  the  oon- 
dusion  that  this  Tiew  ia  not  correct,  the  motion,  for  that  mson  alone,  muit 
be  denied. 


Fboplb  «.  CBRiarr. 
(Supreme  Court,  Oeneral  Term,  Fmtrth  Depa/rVmnt.  SaptamlMr,  UQi,) 

L  Maligiodi  HisoHnr— Poisoning  Horssb. 

FeD.  Code,  $  OH,  relating  to  '^iojuries  agaiDSt  property. "  pr«s<u-Ibes  the  pnniib- 
ment  for  unlawf  UII7  destroying  another's  property.  oectioD  660,  relating  to  **cruelbr 
to  animals, "  makes  it  a  mlsdecDeaDor  to  unjuBtiflably  administer  poison  to  on  ani- 
mal; andseotlon  16  prescribes  the  paoishment  for  misdemeanors  "for  whteh  no 
other  panisbraent  is  speolfloally  prescribed  by  this  Code. "  Held,  onder  section 
077,  providing  that  an  act  "which  is  made  orlmlnal,  and  panishable  in  different 
ways,  by  different  prorlsions  of  law,  may  be  punished  under  any  one  of  those  pro- 
Tisions, "  that  one  who  poisons  the  horses  of  another  magr  be  proeeonted  under  sec- 
tion 654  for  destroying  property. 

L  CanciKXL  Law— Accompli  ok  Tbsthcont. 

Where,  In  an  aotlon  for  kUilng  complainants'  horses,  an  alleged  aocompUoe  tes- 
tifies that  the  death  was  oausea  by  poison  nrooared  by  defenduit,  it  la  competent 
to  ask  him  on  cross-examination  whetlier  ae  understood  loch  etatemeat  by  hla 
would  relieve  him  from  proseoatloD. 

S.  BaKS— CONTBADICTIHO  WlTKBSS. 

witness  testlfled  that  he  purchased  arsanlo  for  defendant  la  the  latter  part  of 
May,  which  he  remembered  from  reading  at  the  time,  in  a  certain  newspaper,  that 
oompli^nanta*  horses  were  dying ;  that,  from  June  1st  to  the  time  when  the  horses 
In  oontrovwn  were  poisoned,  he  was  confined  to  the  honae  bj  Ulness.  Held,  that 
evldenoe  1^  the  defense  that  dwing  April,  Hay,  and  Jane  no  mention  was  made 
In  such  newspaper  of  the  death  of  uomplalDants*  horses  was  ompetent,  aa  show- 
ing that  witness  did  not  make  the  pnrohase. 
4  S&HE— Fboot  or  CHAuona. 

Where  defendant  in  a  orlmlnal  aoMoa  Is  not  a  witness,  evldenoe  that  be  kept  a 
place  of  bad  oharacter  is  not  admissible  as  tending  to  affect  his  eharaeter. 

Appeal  from  court  of  sessions,  Herkimer  county. 

Albert  Christy  was  convicted  of  poisoning  liorses  belonging  to  (xllboy  Bros., 
and  appealed.  Reversed. 

In  tbe  first  count  of  the  indictment  the  defendant  is  accused  "of  the  crime 
of  unlawfully  and  willfully  destroying  personal  property  of  another,"  and  it 
is  specified  that  on  tbe  lOtb  July,  1889,  at  a  place  named,  the  defendant  did 
willfully,  unlawfully,  feloniously,  and  malidoiuly  kill,  destroy,  and  poison 
unto  death  three  horses,  the  persoonl  property  of  the  firm  of  Gilboy  Bros.,  and 
of  the  value  of  9175.  In  tbe  second  count  tbe  defendant  is  accused  "of  tbe 
crime  of  willfully  and  unlawfully  destroying  personal  property  of  another, 
contrary  to  and  in  violation  of  section  654  of  the  Penal  Code,"  and  the  speci- 
fication is  substantially  as  In  the  first  count,  except  the  date  ia  laid  ou  15tb 
July,  1889.  Upon  the  trial  the  defendant  was  found  guil^  as  charged  In  the 
Indictment. 

Argued  before  Habdin,  P.  J.,  and  Maatih  and  Mebwht,  JJ. 

Becktoith,  for  appellant.   Irving  R.  Deoendorf,  for  respondent. 

Merwin,  J  The  defendant  claims  that  the  facts  allf^ed  in  the  indictnaent 
and  the  evidence  given  upon  tbe  trial  do  not  constitute  the  crime  of  which 
the  defendant  was  convicted,  and  that  tbe  indictment  shoald  hare  been  dis- 
missed. By  section  654  of  the  Penal  Code  it  is  provided  that  "a  person  who 
unlawfully  and  willfully  destroys  or  injures  any  real  or  personal  property  of 
another,  in  a  case  where  the  punishment  is  not  specially  prescribed  by  stat- 
ute, is  punishable  as  follows:  (1)  If  the  value  of  the  property  destroyed,  or 
the  diminution  in  the  value  of  the  propei-ty  by  the  Injury,  is  more  than  twenty- 
fire  dollars,  by  imprisonment  for  not  more  than  four  years;  (2)  in  any  other 
case,  imprisonment  for  not  more  than  six  months,  or  by  a  fine  of  not  more 
than  two  hundred  and  fifty  dollars,  or  by  both  such  fine  and  Imprlaonmeot.  ** 
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The  d«im  ot  the  defendant  is  that  the  crime,  If  any,  Is  that  of  cruelty  to  ani- 
mals, under  section  665  of  the  Penal  Code,  or  section  660;  tbat  the  punish- 
ment thereof  Is  specially  prescribed  by  those  sections;  and  that,  therefore,  the 
case  is  not  within  the  purview  of  section  654.  By  section  6o5  it  Is,  among 
other  things,  provided  that  a  peiiion  who  unjustiQably  Injures  or  kills  any 
animaly  or  causes  it  lo  be  done,  is  guilty  of  a  misdemeanor.  By  section  660 
it  is  provided  tbat  a  person  who  unjustifiably  administers  any  poisonous  sul> 
stance  to  an  animal  is  guilty  of  a  misdemeanor.  By  section  15  of  the  Penal 
Code  it  is  provided  that  "a  person  convicted  of  a  crime  declared  to  be  a  mis- 
demeanor, for  which  no  other  punishment  is  specially  prescribed  by  this  Code, 
or  by  any  other  statutory  provision  in  force  at  the  time  of  the  conviction  and 
sentence,  is  punishable  by  Imprisonment  in  a  penitentiary  or  county  jail  for 
not  more  than  one  year,  or  by  a  Bne  of  not  more  than  five  hundred  dollars,  or 
by  both."  Tlie  inference  from  this  Bectlon  is  that,  when  by  some  other  provi- 
sion of  the  Code  an  offense  is  simply  made  a  misdemeanor,  the  punishment  is 
not  considered  as  thereby  "specially  prescribed."  By  subdivision  27  of  seo- 
tion  56  of  the  Code  of  CriminalProcedure  courts  of  special  sessions  have,  in 
the  first  instance,  exdusive  jurisdiction  to  hear  and  determine  chaises  of  mis- 
demeanors for  cruelty  to  animals.  It  is  not  claimed  that  this  case  was  brought 
before  the  grand  jury  by  virtue  of  a  certiflcate*  under  section  57,  Code  Grim. 
Froc;  so  tliat,  apparently,  if  the  theory  of  the  defendant  is  correct,  not  only 
is  the  crime  a  misdemeanor,  simply,  but  the  remedy  by  indictment  is  not 
proper.  SecUon  6fi4  of  the  Penal  Code  Is  a  part  of  chapter  14  of  title  15.  This 
title  is,  **0t  Crimes  Against  Property,"  and  chapter  14  is,  "Of  Malicious  Mis- 
chiefs and  Other  Injuries  to  Property.**  The  subject  of  "cruelty  to  animals'* 
is  ander  another  titles  and  relates  rather  to  the  manner  in  which  an  act  Is  done 
than  to  an  Interference  with  the  property  rights  of  others.  The  term  **per- 
sonal  property,"  used  In  section  654,  cannot,  us  claimed  by  defendant,  be  con- 
strued to  mean  only  "Inanimate  property,"  for  by  the  rules  of  eonstraclion 
furnished  by  the  same  Code  the  term  "personal  property"  includescliatt^  of 
every  descilption.  Pen.  Code,  §  718,  subd.  15;  People  t.  Jfaloney,  1  Par- 
ker, Grim.  K.  593;  2  BI.  Comm.  887.  Section  654  relatestoaets  "unlawfully 
and  willfully**  done  to  the  property  of  another,  while  sections  656  and  660  re- 
late to  sots  "unjustifiably**  done,  without  reference  to  the  ownership.  It 
loolfs  reasonably  clear  that  it  Is  not  the  intention  of  the  statute  to  exclude 
from  the  operation  of  section  654  all  acts  that  might  possibly  be  Included  in 
the  other  sections.  By  section  677  it  Is  provided  that  an  act  or  omission  which 
is  made  criminal  and  punishable  in  different  ways  by  different  provisions  of 
law  may  be  punished  under  any  one  of  those  provisions,  but  not  under  more 
than  one.  We  are  of  the  opinion  thai  the  court  below  did  not  err  in  refosing 
to  dismiss  the  indictment. 

The  h<«fleB  In  question  died  about  the  15th  or  20th  July,  1889,  and  there  Is 
evidence  tending  to  show  that  the  death  was  caused  by  poison  which  the  de- 
fendant procured  to  be  administered.  This,  in  effect,  was  testified  to  by  the 
witness  Qariock,  who,  however,  is  charged  to  have  been  an  accomplice.  He 
WHS,  we  think,  oorroborated  by  other  evidence,  that  tended  to  connect  the  de- 
fen^nt  with  the  ooiumisslou  of  the  crime.  Code  Crim.  Proc.  §  399.  In  tlie 
course  of  his  cruss-exumi nation,  after  having  testified  as  follows,  "I  don't 
know  as  there  was  any  understanding  between  Mr.  Harris  and  me,  or  the  dis< 
triet  attorney  and  me,  that  I  would  nut  be  prosecuted  U I  stated  to  him  the 
matters  which  I  did  state,"  he  was  asked  the  question:  "Did  you  ander- 
standi  by  making  the  statement  which  you  did  make,  you  would  relieve  your- 
self from  pnisecotion  ?"  This  was  objected  to,  and  excluded,  and  defendant 
excepted.  This  should  Iiave  been  admitted.  WharL  Grim.  Kv.  8  477.  It 
related  to  the  position  of  the  witness  with  reference  to  the  compUunant  and 
the  prosecuting  odlcer.  and  was  competent  and  material  as  affecting  his  cred- 
ibUitgr.   Oarlock  testified  tiuit  upon  two  occasions, — the  first  about  the  mid- 
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dM  of  May,  and  the  second  aboat  10  dnys  afterwards, — at  the  request  of  de- 
fendant, he  purchased  arsenic.  The  date  of  the  seeoDd  purchase  he  fixed  by 
saying  thdt  before  he  got  It  he  read  in  a  newspaper— the  Evening  Timea.  cl 
Little  Falls— a  statement  thnt  a  number  of  Oilboj*8  horses  were  dying.  The 
defendant  Offered  to  show  that  in  the  months  of  April,  May^  and  Joue  there 
was  In  the  paper  referred  to  no  account  of  the  death  of  Qilboy'a  horves.  This 
was  exclnded,  and  exception  taken.  Qarloek  had  testified  that  he  was  sick 
andconflned  to  the  bouse  from  the  let  June  to  about  the  middle  of  July,  which 
was  about  the  time  the  hotses  in  question  were  poisoned.  If,  before  Giirlock 
WHS  sick,  there  was  no  publlcution,  It  would  redect  on  the  question  wfaethei 
he  made  any  purchase  before  the  horses  In  controversy  died.  The  evidence 
should  have  been  admitted. 

Upon  the  cross-examination  of  one  Horn,  a  witness  for  the  defendant,  the 
people  were  allowed  to  prove  that  defendant  kept  at  Ilion  a  place  of  bad  char- 
acter. This  was  admitted  as  tieariag  upon  the  character  of  the  witness.  Its 
natural  and  chief  effect  was,  however,  upon  the  character  of  the  defendant, 
and  the  people  had  no  right  to  attnck  his  character  in  that  way.  He  was  not 
a  witness,  and  had  a  right  to  all  l^al  presumptions  in  his  favor.  No  suffi- 
cient reason  Is  apparent  for  the  admission  of  the  testimony.  1  Bish.  (Mm. 
Proc.  §  1122.  The  defendant  and  the  Oilboy  brothers  were  competitors  in 
business,  and  the  people  were  allowed  to  prove  to  a  considerable  extant  the 
Bt»te  of  feeling  between  them.  Among  other  things,  they  were  allowed  to 
prove  in  detail  actual  assaults  upon  two  occasions.  It  is  competent  to  show 
HgHinst  a  defendant  that  he  bore  towards  the  p^vtf  injured  enmity  of  a  sort 
tending  to  the  criminal  result.  Id.  g  1109.  Threats  are  admissible.  Id.  g 
1110.  In  the  present  case  it  Is  at  least  doubtful  whether  Uie  people  were  nw 
permitted  to  go  too  for  In  this  litfe.  Be  that  ns  it  may*  the  rulii^  upon  the 
evidence,  above  referred  to*  cannot,  )n  their  effect,  be  deemed  Immaterial, 
and  it  follows  that  the  defendant  is  entitled  to  another  triid. 

Judgment  reverBed,  and  a  new  trial  ordered.  All  eoncor. 


Fbopls  «b  rsZ.  StTTLipr  «.  Boahd  of  StTP'xts  or  Fultom  Ooithtt. 
(Supreme  Cmi%  General  Term,  Third  DtpartmenL  September  SO,  1809.) 

BOABD  OV  SOPEKVISOBS— RBTOHN  TO  CBRTIOBUII— STATBmNT  OF  F>BS  Dbmandbd. 
Where  a  board  of  Bupervisors  reftises  to  make  a  return  to  a  writof  eertfomrtna- 
tU  the  fees  for  preparing  the  same  are  paid,  it  should  state  the  amount  tt  teem  ds- 
manded,  aa  measured  b.v  Code  Civil  Proc.  {  8186. 

Motion  for  rehearing.  Denied.  For  decision  on  appeal*  see  19  K>  Snpp. 
778. 

Fbr  CimxAK.  Motion  for  reargament,  on  ground  that  seetlon  8880  iA  the 
Code  of  GiTll  Procedure,  and  section  1  of  chapter  63  of  the  Iaws  of  1886,  woe 
overlooked  or  misapprehended.  The  laws  in  question  were  not  overlooked 
or  misapprehended.  This  proceeding  is  against  the  board  of  supervisors  as  a 
board  or  body,  and  not  against  the  Individual  supervlsom  of  Fulton  eona^. 
The  defendant  Is  to  make  a  return  as  a  board.  The  individual  members  an 
not  to  makearetnm  of  their  separate,  individual  actions.  Hence  we  tliink  thf 
laws  referred  to  are  not  applicable  to  the  question  involved  in  this  case.  Ttat 
defendant  should  state  the  amount  of  fees  demanded,  measured  hf  section 
2135  of  the  Code,  and  the  order  heretofore  entered  mi^  be  bo  modifled  a>  to 
require  the  defendant,  within  10  days  aftor  the  entoy  thereof,  to  serve  upon 
the  relator'^  attorney  a  bill  of  Items  of  the  fees  claimed  by  It,  properly  Terl- 
fled,  which,  if  disputed  Iqr  the  rehttor,  may  be  taxed  before  a  Judge  of  this 
cuurt  or  at  a  special  term  thereof,  upon  notice  by  either  party,  and  tlial, 
upon  tbe  payment  thereof  if  not  disputed,  or  as  taxed  by  such  judge  or  oouit* 
then  the  defendant  forthwith  file  its  return.  Motion  for  reu^ument  de- 
nied.  Order  modified,  as  per  memorandum,  without  costs. 
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Tn  fv  Bbidword  «t  ah 

In  re  Mtbtls  Aw. 
(SUprwM  Court,  0«n«rat  Term,  3%inl  iTeportmant  Septamber  14, 1889.) 

L  XWIOIPAI.  COBPORATIOna— AS8B8BMBNT8— I?rj<T:?CTIO]V. 

Under  Laws  1888,  c.  898,  tit.  11, 1 3  providing  tbst  do  salt  tball  be  comiuenoed  to 
neste  u  ■■■owmniit  in  tbe  dlj  of  AIIwdj  or  to  remoro  a  eload  on  title  arlalng 
from  any  aiaaaiment,  Imt  that  proeeedlDfra  to  vaoato  or  stay  p^meot  of  asseHmenta 
ahall  be  ooDflned  to  the  fOrma  preacriMd  by  the  act,  a  aale  ox  property  to  enforoa 
a  street  asBessmeot  oaiiiiot  be  rajotued  pending  a  piooeedlng  nndw  the  aot  to  n- 
cate  tbe  aoaesameDt. 

It  Bans— FlBTIBS— CONTftAOtOK. 

In  a  proceeding  to  Taoate  a  street  asaessmAnt,  tb»  oentaMtor  la  a  pcoper  par^* 
■Inoe  bo  can  look  only  to  the  assessment  for  his  compaBsatioa. 

App«a1  frtim  special  tenti,  Albany  eonnty. 

Petition  of  John  Bridgford  and  otiierfl  to  vac&te  an  assesBment  for  the 
«xpeiise  of  excavhting,  filling,  forming,  and  grading  Myrtle  avenue  from  ttie 
west  line  of  Lnke  avenue  to  the  east  line  of  Ontario  street  In  the  city  of 
Albany.  From  an  order  granting  an  injunction  pendente  ttU,  the  dty  and 
the  contractor  itppeal.  Reversed. 

Argued  before  Matbam,  P.  J.,  and  PtrrMAM,  J. 

John  A.  Delehantjf,  Corp.  Counsel,  tor  the  oltrf,  apt^ellADt.  Itoeendale  A 
ffessberg,  {Albert Heaxberg,  of  counsel;)  for  the  contrttctor,  appellant.  Aldm 
Cheater  and  John  2*.  MoDoaough,  {Henrv  E,  SUm,  of  oouniel,)  for  petttion- 
«r8,  respondents. 

Mayhah.  p.  J.  This  is  an  appeal  from  the  order  of  a  special  term  of  this 
court,  restraining  and  enjoining  the  tity  of  Albany,  and  its  officers,  from  en- 
forcing and  collecting,  and  from  attenlpting  to  enforce  and  collect,  an  assess* 
ment  levied  npon  the  real  estate  of  petitioners  for  street  improvements  in  said 
city.  The  case  shows  that  on  the  16th  day  of  September,  1889,  a  petition 
was  presented  to  the  common  council  of  the  city  of  Albany,  praying  for  the 
passage  of  a  law  or  ordinance  authorizing  the  excavating,  fllllng.  forming,  and 
grading  of  Myrtle  avenue,  in  said  city,  from  the  west  line  of  Lake  avenue  to 
tbe  east  line  of  Ontario  street,  and  that.  In  pursuance  of  such  petition,  tbe 
common  council  did,  on  ttie  8tb  day  of  November,  1889,  pass  touch  law  or 
ordinance  authorizing  such  woric,  two  thirds  of  all  the  members  elected  to  the 
common  council  voting  in  favor  thereof,  and  that  such  law  or  ordinance  was 
duly  approved  by  the  mayor;  that  thereafter  the  ixfard  of  contract  and  ap- 
portionment of  the  city  passed  a  resolution  directing  that  notice  be  given 
that  sealed  proposals  would  be  received  for  the  performance  of  the  work  au- 
tliorized  by  such  ordinance.  The  case  also  shows  that  such  bids  were  at  the 
time  designated  In  said  notice  received,  and  the  contract  awarded  to  one  Jacob 
Holler,  on  the  13th  of  January,  1890,  and  that  the  cost  of  the  work  performed 
under  such  contract  amounted  in  tlie  aggregate  to  tbe  sum  of  98.799.30.  On 
the  2l8t  of  Septeml>er,  1891,  the  board  of  contract  and  apportionment,  by  an 
assessment  confirmed  on  tliat  day,  apportioned  and  assessed  the  whole  of 
that  sum  upon  and  among  all  the  houses  and  lota  and  vacant  lots  intended 
to  be  benefited  by  said  work,  in  pro^iortlon  to  tbe  advantage  which  each  was 
deemed,  by  said  board,  to  be  benefited  thereby,  within  the  district  fixed  by 
that  board.  On  the  8th  of  October.  1891.  the  petitioners  commenced  their 
proceedings  by  the  service  npon  the  contractor  and  the  corporation  counsel 
of  an  order  to  show  cause  on  the  10th  of  October,  1891.  at  which  time  the 
proceedings  were  adjourned  until  the  29tb  of  December,  1891,  when  an  order 
of  reference  was  entered,  to  take  proof  and  report  the  same  to  the  court.  On 
the  29th  of  Janaary.  1892.  no  further  steps  having  in  tbe  mean  time  been 
taken  by  the  petitioner  on  such  reference*  tbe  city  chamberlain  caused  the 
proper!/  of  the  petitioners,  described  in  the  petition,  and  coveied  by  sach  as- 
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sessment,  to  be  advertised  fbr  sale,  under  the  aBsesament.  The  petitionen 
thereupon  made  a  motion  at  special  term  of  this  court,  on  the  6th  day  of  Feb- 
ruary, 1892,  for  an  order  restnUning  the  city  from  selling  this  propert?  under 
said  assessment  until  tbe  final  hearing  and  determination  of  this  proceeding* 
which  was  granted,  and  from  that  order  the  city  and  contractor  appeal. 

The  appellants  insist  that  the  petitioners  cannot,  after  the  city  has  pro. 
ceeded  and  Incurred  liabilities  under  the  assessment,  not  having  filed  any 
objection  to  any  of  the  proceedings,  now  restrain  in  this  preceding  the  col- 
lection of  this  assessment.  Section  11.  c.  242,  Laws  1887.  whicti  amends  sec- 
tion 2,  c.  298,  Laws  1883,  provides  as  follows:  "If  in  the  proceeding  relative 
to  any  aasessment  or  assessments  for  local  improvements  in  the  city  of  Al- 
bany, or  in  the  proceedings  to  collect  the  same,  any  fraud  or  defect  in  the 
work,  or  substantial  error,  shall  be  alleged  to  exist,  or  have  been  committed, 
the  party  aggrieved  thereby  may,  within  twen^  days  after  the  oonflrmation 
of  the  Hsseaament  and  apportionment,  apply  to  have  the  assessment  vacated 
or  reduced,  or  both,  to  a  Judge  of  the  supreme  court,  at  special  term  or  at 
chambers,  or  to  theoountyjudge,  whoshall  thereupon,  upon  due  notice  to  tbe 
counsel  of  the  corporation  of  said  city,  and  to  the  contractor  and  his  suretira,  or 
any  other  person,  if  they  or  either  of  them  be  proper  parties,  proceed  forth- 
with to  hear  the  poooft  and  allegationa  of  the  parties."  By  section  12,  c. 
242,  Laws  1887,  section  4  was  added  to  title  11,  c.  298.  Laws  1883,  as  fol- 
lows: "And  it  1ft  further  provided  that  no  assessment  that  may  be  hereafter 
made  shall  be  Toid  or  shall  be  vacated,  nor  the  sale  of  property  iberefor  be 
declared  iUegal.or  the  deed  or  certificate  or  conveyance  therefor  be  adjudged 
invalid  or  ille^,  or  any  money  paid  on  account  of  or  because  of  said  assess- 
ment be  recovered  back  or  refunded,  becaaae  any  error.  Illegality,  or  ir- 
regularity in  any  of  the  proceedings  in  telatlon  to  tbe  wotIe  or  improvement 
for  which  such  assessment  ia  made,  prior  to  the  commencement  of  the  work, 
indnding  tbe  letting  of  the  contract  for  said  work,  unless  some  party  object- 
ing thereto  shall  have  filed  his  objection  or  objections  with  the  clerk  at  the 
board  of  contract  and  apportionment  within  ten  days  after  the  letting  of  the 
contract  for  said  work,  stating  the  error,  illegality,  or  irregularity  complained 
of,  together  with  his  address.**  This  section  then  provides  for  a  hearing 
before  the  board  of  contract  and  apportionment,  and  that  their  decision  shall 
be  final,  unless  proceedings  are  instituted,  wlUiln  10  days  after  the  filing  of 
said  decision,  to  review  such  decision.  Section  1,  tit.  11,  c  298,  Laws  1883. 
provides  that*'noa8sessmenttbat  may  hereafter  be  levied  shall  be  void  or  shall 
be.  vacated  by  any  court  because  of  a  failare  on  the  part  of  the  contractor  to 
comply  in  tbe  execution  of  the  work  with  all  of  the  requirements  of  law  or 
the  contract  In  respect  thereto,  unless,  during  the  progress  at  the  work,  an 
affidavit  stating  what  the  defects  are  shall  be  filed  with  the  clerk  <k  the  board 
of  contract  and  af^rtionment.  No  such  aBtdavit  as  is  contemplated  by  this 
set^n  seems  to  have  l>een  filed,  and  therefore  the  court  cannot  la  these  pro- 
ceedings pass  upon  the  manner  of  the  performance  of  tlie  contract  by  the 
contractor,  as  questions  upon  that  subject  can  only  be  raised  in  the  manner 
pointed  out  by  section  1,  tit.  11,  c.  298,  Laws  1883. 

The  undisputed  evidence  shows  that  neither  daring  the  advertisement  for 
proposals  for  the  letting  oi  the  contract  for  the  performance  of  the  work,  nor 
at  the  time  of  awarding  of  the  contract,  and  making  of  the  same,  nor  at  any 
time  during  the  performance  of  tlie  work  done  thereunder,  nor  nntUaftwthe 
same  was  accepted  by  the  street  commissioner,  was  any  objection  made  by, 
or  on  behalf  ot,  the  petitioners,  or  any  other  person,  as  to  any  of  the  steps  or 
proceedings  taken  by  the  dty  authorities,  and  under  the  praylsions  of  the 
acts  of  1883  and  1887.  above  quoted;  and  the  petitioners  cannot,  without  hav- 
ing complied  with  tbe  provisions  of  those  acts,  take  advantage  of  any  alleged 
Irregularity  or  defeat  io  the  proceedings  prior  to  the  acceptance  of  such  work 
Iqr  tbo  stn^  oommlssioner. 
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The  0DI7  qnertlon  left  t<a  consideration  on  this  motion  is  whether  the  court 
CRs  reetraltt  thecolIectiODOf  thistax.  after  all  the  liabilities  have  been  incurred 
wltliout  objection,  and  the  tax  to  meet  ■neb  liabilities  has  been  assessed  by 
the  proper  anthorities  and  Is  in  process  of  collection.  It  is  clear  that  an  01^ 
dinary  action  to  restrain  the  collection  of  this  tax  would  not  He.  But  tbe 
legislature  has  provided  a  proceeding  under  which  the  rights  of  the  parties 
may  be  effectually  preserved,  provided  the  persons  aggrieved  proceed 
promptly  and  Inacoordance  with  thestatutory  requirements;  and  public  polio/ 
requires  that  they  should  seek  redress  under  the  statute,  or  be  remediless. 

Tlie  petitioners  having  neglected  to  file  the  statutory  objections  to  the  making 
of  the  contract  and  tbe  pe^oimance  by  the  contractor,  the  remaining  ques- 
tion for  discussion  on  this  appeal  la  as  to  the  regularity  and  legality  of  the  .-issess- 
ments  for  payment  of  this  work.  Has  the  court  the  power,  under  the  chai^ 
ter  by  virtue  of  which  this  municipality  assumes  to  levy  this  tax,  to  restrain 
the  city  from  the  collection  of  the  sAme  pending  these  proceedings?  If  such 
power  exists.  It  must  be  found  in  the  sbitute,  either  by  virtue  of  its  direct 
provisions  or  by  fair  implication  from  its  provisions.*  Section  8,  tit.  11,  c.  298, 
Ijaws  1883,  provides  as  follows:  "And  hereafter  no  suit  or  action.  In  the 
nature  of  a  bill  in  equity  or  otherwise,  shall  be  commenced  for  the  vacation 
of  any  assessment  in  said  city,  or  to  remove  a  dond  upon  title  arising  from 
any  assessment,  hereafter  made.  *  *  •  Owners  of  property  shall  hero- 
after,  in  proceedii^iB  to  reduce.  vMsate*  or  atf^  payments  of  assessment,  be 
confined  to  the  form  of  proceedings  in  this  title  mentioned." 

This  proTlsion  d  tim  statate  Is  almost  Indentical  with  chapter  410,  Laws 
1882,  known  as  tlie  "New  YortE  Consolidation  Aat,**  and  the  question  <ii  the 
power  of  the  oourt.  Under  that  act,  to  stay  proceedings  on  an  assessment 
DnUl  tbe  final  determination  of  an  action,  prosecuted  to  test  the  validity  of 
an  assessment  levied  for  street  improvements,  was  denied.  Sixth  Ave.  iZ. 
Co.  V.  Mayor,  eto.^  (Sup.)  17  JSf.  T.  Supp.  903.  In  this  case  this  court  at 
general  term  in  the  lint  departm<^nt  nsesUiis  language:  "There  would  be 
ordinarily  Jurisdictitm  to  reetrain  the  sale  of  ttie  pl^ntiff's  property  under  an 
ill^al  assessment,  and  to  prevent  the  creating  of  a  cloud  upon  the  title.  Sec- 
tion 897  of  the  consolidation  act,  however,  expressly  provides  that  *no 
suit  or  action,  in  the  nature  of  a  bill  in  equity  or  otherwise,  shall  be  com- 
menced for  the  vacation  of  an  assessment  in  said  city,  to  remove  a  doud 
upon  titie,  hot  owners  of  property  shall  be  confined  to  their  remedies  fn  snch 
cases  to  the  proceedings  under  this  title.'  This  provision  was  held  in  3faj/tr 
T.  Jfayor,  etc.,  101  IT.  Y.  284,  4  K.  B.  Bep.  886,  to  be  unqualified,  and  to 
apply  to  every  class  of  assessments.  By  that  section,  therefore,  the  power  of 
this  ooart  to  grant  Injunctions  in  CHses  of  this  chantcter  was  absolutely  t^en 
away,  and  altbongb  the  plaintiff  may  on  its  papers  make  out  a  case  which.  In 
tbe  absence  of  that  section,  would  entitle  it  to  rtfUet,  we  are  of  o[dnion  that 
the  plain  provisions  of  the  oonB<didation  act  require  us  to  hold  that  theaction 
cannot  be  maintained."  It  is  true  that  the  action  from  which  we  have  quoted 
waa  an  ordinary  salt  in  equity  to  obtain  a  perpetual  Injunction,  and  such 
action  was  dearly  pnAilbitod  by  the  section  of  the  statute  quoted  in  the 
opinion. 

But  it  will  be  observed  that  tbe  statute  which  furnishes  this  special  pro- 
ceeding, and  faikea  away  tbe  power  of  ttie  court  to  entertain  an  ordinary  ac- 
tion in  equity  for  the  rdief  demanded  by  the  petitioners,  makes  no  direct 
provision  for  an  ad  interirn  stay,  pending  tbe  prosecution  of  this  statutory 
remedy.  It  is  true  that  the  section  which  prohibits  a  suit  in  equity  provides 
tiiat  "owneia  ct  property  shall  hereafter,  in  proceedings  to  reduce  or  vacate 

atvy  payment  of  assessments,  be  confined  to  the  forms  of  proceedings  in 
this  title  mentioned."  But  the  stay  provided  for  in  this  paragraph  is  not  de- 
scribed as  an  lnt«nnediate  stay,  tending  to  obstruct  the  progress  of  the  mu- 
nicipal antboriUfls  before  flud  judgment  in  favor  of  tbe  petitioner  in  the  pro- 
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ceedlngs.  but  1b  placed  fn  the  name  category  with  th«  rednotion  oi  vftcation 
assessment,  the  reealt  of  the  final  determination  ot  this  proceeding.  It  la 
not,  therefor^,  clear  that  the  words  "atajrofproeeedinf^,"  used  fn  the  statute, 
reltite  to  ah  intermediate  stay,  and  that  language  of  the  statute  beM  to  relate 
to  the  Qnal  order  or  Judgment  Is  more  in  barmony  with  the  general  theory 
of  the  law  relating  to  the  taxing  power  than  it  would  be  if  held  to  relste  to 
an  ad  interim  stay. 

The  general  policy  of  tfte  law  Is  to  enable  taxing  offleera  to  proceed  without 
-obstruction,  when  they  have  acquired  jurisdiction  of  the  peraoti  and  8nbject< 
matter,  and  their  acts  are  not  assailed  for  fraud.  In  the  collection  of  the 
revenues  necessary  for  the  administration  of  public  affairs.  In  Railroad  Co. 
V.  Smith.  89  Hun,  332,  Tan  Britnt,  J.,  tn  delivering  the  opinion  of  the 
court,  says:  "If  they  [the  plaintiffs]  are  compelled  to  pay  this  tax,  and  it 
should  be  Anally  adjudged  under  the  proceedings  now  pendinx  [which  waa  a 
^ertiorar€\Ut  be  erroneous,  ample  means  of  restitution  are  provided  by  the 
statute.  Public  policy  required  that  the  collection  of  taxes  adjudged  by  the 
proper  antliorllies  to  be  Aeeessary  for  the  maintenance  of  local  or  state  govern- 
ment should  not  be  prevented  or  interfered  with  by  -injunction  suit  in 
equity,  to  test  the  legality  of  the  assessment,  when  there  is  any  other  possible 
redress.  In  this  cnse  other  I^nl  redress  exists,  and  proceedings  have  been 
Instituted  to  enforce  it."  Wlille  this  opinion  was  pronounrad  in  a  case 
where  the  payment  of  a  tax  whs  sodgiit  to  be  restrained  pending  a  proceeding 
4)y  certiorari,  under  chapter  269  of  the  Laws  of  1880,  it  would  seem  to  apply 
with  equal  reason  to  the  rase  at  bar.  Under  that  statute.  It  was  provided 
^bat  a  writ  of  certiorari  should  not  operate  as  a  stay  of  proceedings,  or  stay 
-the  payment  of  the  assessment.  It  Is  true  that  no  express  prohibition 
against  a  stay  is  found  In  the  Albany  charter.  It  is  also  true  that,  while 
by  that  statute  the  court  is  shorn  of  its  ordinary  equitable  powers,  it  is 
not  clothed  with  any  express  power  to  grant  the  stay  asked  for  on  Uits 
proceeding.  But  the  learned  counsel  for  the  petitioner  invokes  the  exer- 
cise of  eqiittuble  powers  by  this  court  to  grant  a  stay  In  these  proceedings, 
althongh  Its  power  as  a  court  of  equity  to  entertain  a  proceeding  by  injunc- 
tion is  suspended  by  the  provisions  of  the  charter.  This,  we  think,  would 
be  an  evasion  of  the  spirit,  if  not  a  violation  of  the  letter,  of  the  statute.  It 
can  hardly  be  maintained  that,  while  the  legislature  for  a  wise  purpose  took 
away  from  parties  aggrieved  the  right  to  the  protection  which  an  equitable 
action  by  injunction  is  presumed  to  afTord,  it  at  the  same  time  left  with  the 
court  the  right  to  grant,  by  order  of  injunction,  the  stay  denied  by  actjon. 
But  if  we  treat  this  order  as  an  injunction  order,  to  be  granted  in  the  exer- 
cise of  the  equitable  powers  of  the  court,  we  must  then  apply  to  this  case  the 
-ordinary  rnles  for  Invoking  equitable  jurisdiction;  and  no  rule  in  equity  Is 
more  familiar  than  that  a  court  of  equity  will  not  interfere  when  a  party  has 
an  adequate  remedy  at  law.  It  can  hardly  l>e  urged  that  the  collection  of  this 
tax  will  result  in  an  irreparable  injury  to  tiie  petitioner,  [f  the  tax  is  illegal, 
and  Improperly  assessed,  payment  under  the  compulsory  process  of  the  cham- 
berlain will  be  Involuntary  or  coerced  payment,  and  the  tax  can  be  recovered 
back.  Peyserv.  Mayor  of  NetD  York,  70S.  Y,  4:97;  Brtiecher  v.  Port  Chatter, 
31  Hun,  551;  Susquehanna  Bank  v.  Board  o/Sup'rgt  25  N.  T.  812;  Canal 
Co.  V.  Atkins,  121  N.  Y.  246.  24  N.  E.  Rep.  319;  Brueeher  v.  VUlage  of 
Port  Chester,  101  K.  Y.  240,  4  N.  £.  Uep.  272. 

If  it  be  held.  Anally,  that  the  petitioners,  by  reason  of  laches  in  making 
■objections,  have  waived  their  right  to  redress,  then,  within  two  years  after 
the  sale  of  the  property,  the  petitionMv  may  tender  the  Ud  and  interest,  and 
redeem  the  proper^  from  the  forfeiture  of  the  side;  nor  do  we  see  that  the 
petition  discloses  in  what  way  this  proceeding  and  Injunolton  will  prevent  a 
multiplicity  of  suits.  It  is  not  alle^l  that  the numeroas parties  contemplate 
4)rioging  actions  at  law,  or  in  any  other  manner  intend  to  j^tMMcnte  actions 
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against  the  city,  for  or  on  acoonnt  of  these  assessments.  Bouton  t.  Brooklyn, 
15  Btrb.  3B7;  BlaJte  t.  Brooklyn,  26  Barb.  801;  Seyjjoood  v.  Bufalo^  14 
N.  Y.  $41;  Pennaylvanta  Coal  Co.  v.  Delatoare,  etc.,  Co,,  81  N.  Y.  99. 

But,  if  tbia  were  otherwise,  it  would  not  justify  the  gfHnting  of  an  Injuno- 
tion  when  that  proceeding  is,  as  we  haveseen,  forbidden  by  the  statate.  The 
petitioner  ui^es  that  the  granting  of  a  temporary  Injunction  is  a  matter  rest- 
ing in  the  discretion  of  the  court,  and  that,  the  court  having  at  special  term 
exercised  Ui^  discretion,  this  court  should  not  interfere.  But  this  rule  does 
not  appty  when  it  appears,  as  in  this  ease,  that  an  injunction  is  prohibited  by 
statute,  and  that  no  final  injunetion  can.  In  any  event,  be  granted  tn  the 
proeeeding.  Btrasser  v.  MootulU,  108  N.T.  611,  15  N.  £.  Rep.  780.  But, 
if  an  ln}nactl<Hi  could  in  a  proper  case  Issue  to  restrain  the  collection  of  a  tax 
of  this  cbarai^r.  we  think  tliat  the  allegation  in  the  petition  !■  insnfflcient  to- 
mise  any  legal  presumption  against  the  validity  of  this  tax,  to  JnstUy  the 
granting  of  an  Injunction  in  this  ease,  when  the  «ork  has  been  done  and 
accepted  without  objection  on  the  part  of  the  peUtloners,  eepecially  when  all 
ofthematraial  ftu^  arapntinlssue  by'the  answering  affldavits  on  the  part 
(tf  the  defendant. 

We  are  also  the  opinion  that  the  oontTactor  whose  interests  were  to  be 
affeoted  by  these  proceedings  was  a  nwessary  and  pr<^)er  paiiiy  to  the  record. 
He  coold  look  only  to  this  assessment,  and  the  oolleetton  of  this  tax,  for  hls- 
compeniation,  and  when  tt  was  profjosed  to  cut  oflT  his  source  of  sapply  he- 
had  a  right  to  be  In  eourt  to  defend  his  interest.  The  order  sbotdd  be  re- 
vancd.  and  the  temporary  ii^unctlon  vacated,  with  ooste. 

■ 

Jn  re  Ai.*ZAiniBa  <(  oL 
In  re  XTima  Ava. 

(Supreme  Court,  Qeneral  Ttrm,  TMrd  Deportment  September  14, 1893.) 
Appe^  from  n>ec^  term,  Albaor  couDt^. 

PeUtiona  of  WilUaon  Alexander,  Edward  J.  Dnggam,  and  othera  to  vaoate  aaaeBsmeiita 
for  the  opeatng,  etc..  of  UTrtle  avenue  and  otbar  streets  la  the  cl^  of  Albaay.  From  aa 
order  graatin«  an  inJoacUon  pendente  lite  the  dty  and  the  eontraotor  vpaaL  Ba- 

Tersed. 

Argued  before  Matham,  F.  J,,  and  Putnam,  J. 

Joim  A.  IMIehonsv,  Corp.  Oonnul,  lor  the  olty,  appellant.  Bosendale  A  Be*$b«ni, 
(^Uiert  JSeaaberv,  «  connse^  for  tbo  contract,  ^^Uant  John  T,  MeDonouf^ 
tOmiv  B.  Aem  and  ^Iden  Chester,  of  oonoael,}  for  peUUonera,  reapondanta. 

Pn  CmoAlc.  nts  la  an  appeal  from  an  order  restrainioff  and  eDjoinlnsr  the  obam- 
fearUa  of  tbe  eltj  of  Albany  from  selling  the  lands  of  the  petitioners  for  the  purpose 
of  coUectiog  aa  aaaassment  for  alleged  street  Improvements  in  said  elty.  The  proceed- 
ings are  In  all  eaaential  particulars  like  the  prooeedlngs  In  the  matter  of  the  PetUUm 
VBrtOQfor^  90  N.  7.  Sopp.  381,  (deoided  at  this  term,)  and  we  aee  no  reaaon  for  an 
extended  disoosiion  ofthe  same,  out  think  It  mnat  be  di«poaed  of  «voa  the  o^^nlon 
writteo  Id  that  case. 

Order  reversed,  with  ooata  to  the  defendanL 

Martih  v.  Ferqita. 

{Supreme  Cowt,  QeneroUTerm,  Third  Department.   September  14, 1888.) 

nKBcisRORT  Nora— Pbotbst  ahd  Notici— Waivbr. 

Defendant,  who  was  aooonoodsUon  Indorser  on  the  note  in  suit,  and  on  another 
also  held  by  plaintiff,  which  was  then  a  month  past  due,  wrote  plaintiff  the  day  be- 
fore the  matarlty  of  the  note  In  suit  that  he  wanted  no  coat  made  on  the  notes,  that 
lie  eould  in  time  pay  them,  and  that  he  would  do  anything  to  make  plaintiff  safe 
aad  satisflod.  Phuatlfl  did  not  demand  payment  of  the  maker  at  maturity,  oor  give 
aotloe  to  defoidant  of  nonpayment.  Satwequently  defendant  wrote  plaintiff  to 
know  If  the  note  had  been  paid,  and  that  If  It  bad  not  he  had  better  pnt  it  In  j  udg- 
ment.  Held,  that  the  first  letter  might  well  apply  to  the  note  already  due,  and 
hence  did  not  eonatltote  a  waiver  of  protest  and  notioe  as  to  the  note  in  suit,  and 
that  the  laat  letter  did  not  revive  ABfendanVs  llabUlty,  which  bad  been  loat  bf 
plaintUFa  fallme  to  make  demand  and  give  notioe  of  ncmpaynteni. 
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Appeal  from  Saratoga  conntj  court. 

Action  hy  George  B.  Martin  against  Peter  A.  Perqua  as  Indorser  of  a  prom* 
Issory  note.  From  a  judgment  of  the  county  court,  reversing  a  judgment  of 
a  jtiBtice  of  the  peace  in  £vor  of  plaintiff,  the  iatter  appeals.  Affln^d. 

Argued  before  Mathah,  P.  J.,  and  Putnam  and  Hxrbiox,  JJ. 

Ira  D.  Roods,  { J,  W.  H1U,  of  cotiiuel,)  t<a  appaUant  OhorUtS.  Starifttt 
for  respondent. 

Mathah.  P.  J.  The  complaint  was  tn  the  ordinary  form  of  a  oompUUnt 
by  the  holder  against  an  indorser.  alleging  the  demand  and  refusal  at  the 
^ace  where  the  note  was  payable,  and  notice  of  protest  to  the  defendant. 
The  answer  contained  a  general  denial*  and,  among  other  eepaiate  defenaet, 
alleged  that  the  note  was  never  presented  for  payment  at  the  place  designated 
as  the  place  oi  pigment,  and  no  demand  was  made  and  no  notice  of  protest 
ever  gi?en  to  the  defendant.  On  the  trial  no  demand  or  notice  at  protest 
was  proved,  and  the  defendant  asked  the  court  to  nonsuit  ttie  plaintiff  for 
that  reason,  and  that  moUon  was  denied  by  the  Justice,  who  tbeireopoD  ren- 
dered Judgment  for  the  plaintiff  for  the  amount  of  the  note  ud  cost.  It  Is 
not  denied  by  the  respondent  that,  to  charge  an  Indorser  <tf  a  pmnissory  note, 
demand  of  payment  and  notice  to  the  Indorser  of  nonpayment  are  nacesssiy 
prereqaisltes  to  a  recovery  against  him  unless  notice  of  protest  is  waived. 
But  it  Is  insisted  by  the  respondent  that  notice  of  protest  was  waived  in  this 
case.  The  chief  ground  of  that  contention  is  a  claim  in  a  letter  written  by  the 
defendant  to  the  plaintiff,  in  which  he  ases  this  language:  **Ko;Iwant  no 
cost  made  on  notes;  I  can  in  time  pay  them,  and  I  would  rather  than  ask 
Isaac  to  sign  with  me.  I  will  give  you  a  elaim  on  my  father's  estate,  or  will 
do  anything  to  make  you  safe  and  satisfied."  This  letter  was  written  on  the 
29th  day  of  October*  the  day  before  the  note  in  question  became  due.  At  this 
time  another  note  held  by  plaintiff,  and  on  which  the  defendant  waa  also  an 
indorser,  was  about  a  month  past  due,  to  which  the  above  language  would 
apply  with  even  more  force  than  to  the  note  in  question;  and  it  appears  from 
other  correspondence  that  the  note  which  matured  on  Uie  SOth  di^of  October 
was  paid,  or  that  he  relied  upon  the  maker's  promise  that  he  would  pi^  it. 
On  the  10th  of  November,  after  the  letter  of  October  29th.  be  writes  the 

Slaintlff  as  follows:  "IMd  Gonk^  ftbe  maker]  pay  the  note  which  UU  due  on 
ictober  SOth?  He  wrote  ma  that  he  would  meet  it"  In  the  absence  of  aoy 
express  waiver  of  notice  of  protest,  we  do  not  think  that  one  can  be  implied 
from  this  correspondence.  The  defendant  being  an  accommodation  Indozaar, 
and  not  the  principal  debtor,  there  are  noequiUes  between  him  and  the  IioMw 
which  require  the  court  to  relax  the  rule  which  exists  between  the  bolder  and 
indorser  as  to  the  notice  of  protest.  The  plaintilt,  who  had  procured  the 
note  to  be  discounted  at  the  bank,  voluntarily  paid  the  same,  and  wlUidrew  it 
from  the  bank  without  suffering  it  to  go  to  protest,  and  he  expressly  testifies 
that  he  did  not  present  the  note  to  any  one  and  demand  payment.  On  the 
day  the  note  fell  due,  before  3  o'clock,  the  hour  for  closing  the  bank,  he  pre- 
sented bis  own  check,  and  took  the  note  out  of  the  bank,  and  no  demand  of 
payment  of  the  maker,  or  notice  of  nonpayment  to  the  defendant,  who  was 
the  first  indorser,  was  given.  By  that  omission  the  indorser  was  dlschai^^, 
unless  he  liad  waived  notice  of  protest,  wtiich,  as  we  have  seen,  he  had  not. 
^or  do  we  tliink  bis  letter  November  lOtti  revived  his  liability  on  this 
note.  We  think  the  Judgment  of  the  county  court,  reversing  that  of  the 
Justice  of  the  peace,  is  right,  and  should  be  affirmed. 
Judgment  affirmed,  with  costs.   All  concur. 
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ScHUTLSB  «.  FiTOBBtmaH  B.  Go. 

(8upmn«  CourU  Qtneral  Term,  Third  VepartmerU.   September  S9, 1899.) 

1.  BULBOAS  COKFAITIU— EJI.LINO  StOOK— Ca.TTU  OuABDS. 

In  an  action  agalnM  a  railroad  company  for  killing  a  horse  which  had  atrayed  on 
the  track,  the  question  whether  defendant  had  erected  proper  Mttle  gnarda,  as  n- 
qnired  by  statute,  at  thla  point,  la  a  question  for  the  jury. 

I,  8aM>— BVIDBMOB. 

Evidence  aa  to  whether  the  cattle  guard  at  the  point  at  which  the  horse  came  on 
the  track  was  the  same  aa  those  in  general  use  on  Uie  road  was  properly  excluded. 
'8.  Bams— SviDBNCE. 

Thfl  fact  that  the  catUe  guard,  which  consisted  of  s  dlteh,  was,  and  had  been  for 
two  weeks,  filled  with  snow  and  Ice,  so  aa  to  be  praotioally  nseieaa,  Is  to  be  considered 
by  the  Jury  in  determining  whether  defendant  bad  properly  protected  It*  track. 

Action  by  Jaraes  P.  Schuyler  against  the  Pftchburgh  Railroad  Company  for 
the  killing  of  a  tiorse.  A  judgment  for  plaintiff  and  an  order  denying  a  new 
trial  were  affirmed  on  appeal.  20  K.  Y.  Supp.  269.  Defendant  moves  for  a 
xeargnment  or  (or  case  to  go  to  the  court  of  appeals.  Denied. 

Argued  before  Mayhah,  F.  J.,  and  Putnam  and  Hebrice.  JJ. 

T.  ff.  SamilUmt  for  appellant.   James  B,  Egan,  for  respondent. 

Herkick,  J.  None  of  the  questions  discussed  in  this  case  were  overlooked 
by  the  court  Id  coming  to  the  conclusion  heretofore  announced.  The  question 
as  to  whether  the  defendant  properly  protected  lis  road,  and  was  or  was  not 
negligeut,  was  a  question  of  fact,  and  was  properly  submitted  to  the  jury, 
and  there  was  evidence  to  sustain  their  Qnding,  and  I  can  ilnd  no  substan- 
tial error  in  the  charge  of  the  court.  The  evidence  as  to  whether  the  cattle 
^uard  in  question  was  the  same  as  those  in  general  use  on  the  road  was  proptr- 
ly  excluded.  Such  evidence  would  not  establish,  or  tend  to  establish,  the 
fact  that  the  cattle  guard  was  a  sufficient  one.  The  defendant's  system  may 
be  an  improper  one.  Again,  the  evidence  is  that  the  guard  In  question,  a 
ditch  across  the  road,  was,  and  had  been  for  two  weeks  before  the  accident, 
filled  with  lee.  While  the  mere  fact  that  such  a  guard  is  filled  with  ice  la  not, 
within  some  of  the  authorities,  evidence  of  n^ligence  on  the  part  of  the  de- 
fendant, yet  its  being  allowed  to  remain  filled  for  a  long  period  of  time  may, 
I  think,  be  considered  by  the  jury  in  determining  whether  a  railroad  company 
has  properly  guarded  and  protected  its  lines.  A  cattle  guard,  good  and  suffi- 
cient when  first  constructed,  may  be  so  neglected  as  to  afford  do  protection 
whatever;  and  the  fact  that  it  was  originally  proper  in  kind  and  sufficient  in 
eonstruction  would  be  no  defense  to  the  railroad  for  allowing  it  to  become 
and  remain  insufficient.  I  think  there  are  no  questions  of  law  In  the  case  of 
aofficient  Importance  to  wamuit  us  in  sending  It  to  the  court  of  appeals*  Mo- 
tion denied,  with  tlO  costs.   All  concur. 


Fbopls  m  fW.  Fbmhstltania  B.  Co.  v.  Wxkflb,  Comptroller. 

(Supreme  Court,  Oeneral  Term,  TMrd  Department.   September  33, 1893.) 

IwnasTATa  Commoa— Taxiits  Railboai>*s  BusisKsn — Constitutiokal  Law. 

A  railroad  oompany,  whose  only  business  within  the  state  la  dischar^ng  freight 
and  pasaengera  hroaght  over  its  line  from  without  the  state,  and  receiving  freight 
and  passengers  to  be  sent  out  of  the  state  over  its  line,  and  incidentally  mainwn- 
ing  terminal  faolllties.  employing  clerks,  and  keeping  a  bank  account,  cannot  be 
taxed  by  the  state  on  its  business,  this  being  interstate  commerce. 

Certtorart  by  the  Pennsylvania  Bailroad  Company  to  review  the  decision 
<rt  the  comptroller  of  the  state  of  New  York  settling  an  account  against  and 
aae casing  a  tax  upon  the  relator  of  (40,836.83  under  the  alleged  authority  of 
ehapter  642  of  the  Laws  of  1880,  and  the  various  acts  amendatoi7  thereof  and 
aap^ementaiy  thereto.  Beversed. 
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Argued  before  Matham,  P.  J.,  and  Putnam  and  Hbbbiok,  JJ. 
Sobinaon,  BiddU  (t  Ward,  {Edmund  Bando^h  Kobinaon  and  Charlei  M. 
Hough,  of  couna?l.}forp]aintifr.   Simon  If.  AowndoZe.  AUy.  Gen., (CJkflvla» 

F,  TahoT,  of  counsel,)  for  defendant. 

Matham,  F.  J.  The  relator  la  a  foreign  corporation,  incorporated  nndei 
the  laws  of  the  state  of  Pennsylvania  as  u  railroad  company  with  an  author 
ized  capital  stock  of  9151,700,  having  terminal  faciiities  in  the  state  of  New 
York,  and  owning  and  leasing  real  estate  therein,  where  it  receivea  goocU 
and  passengers  fur  transportation  in  the  transaction  of  its  business  as  a  car^ 
rier;  and  has  been  since  January  1,  IBtiO,  engaged  in  business  in  the  state  oi 
New  York,  which  business  is  not  of  the  class  or  kind  exempted  from  taxa- 
tion under  chapter  542  of  the  Laws  of  1880.  From  1880  to  1889  the  relator 
declines  to  make  any  return  to  the  comptroller  of  this  state  under  the  act  last 
referred  to,  except  that  it  was  engaged  in  interstate  commerce,  and  that  any 
tax  imposed  upon  its  business  or  franchise  under  this  act  was  in  violation  al 
article  1,  §  8,  subd.  3,  Const.  U.  S.  In  1389  the  comptroller  appointed  a 
special  commissioner  to  examine  into  the  business  and  capital  stock  of  the  re- 
lator situate  and  employed  in  the  state  of  Kew  York.  On  the  dUng  of  the 
report  of  such  commissioner  the  comptroller  imposed  and  settled  a  tux  upon 
the  corporation  for  each  year  from  1830  to  1889,  both  inclusive,  based  upon 
the  value  of  the  capital  stock  employeit  In  the  state  of  New  York  as  per  r» 
port  filed,  which  amounted  in  the  aggregate  to  the  sum  of  $87,169.90,  to 
which  he  added  a  penalty  of  10  per  cent.,  and  gave  written  notice  thereof  to 
said  corporation,  annexed  to  which  was  a  statement  of  the  tax  so  settled. 
The  corporation,  after  receiving  the  notice  from  the  comptroller  of  the  settle- 
ment of  this  tax,  applied  on  petition  and  affidavit  to  that  officer  for  a  tevision 
and  readjustment  of  the  several  accounts  for  taxes  settled  against  it,  and  the 
comptroller,  on  the  29th  day  of  September,  1891,  made  an  order  declining  to 
make  any  revision  or  readjustment  of  the  same,  wiiereupon  the  relator  saed 
out  this  writ  of  certiorari. 

It  can  hardly  be  denied  that  from  the  petition,  return,  and  evidence  in  the 
case  the  relator  is  shown  to  be  a  foreign  corporation,  doing  business  in  this 
state,  and  as  such  is  liable,  under  the  provisions  of  section  8  of  chapter  542 
of  the  Laws  of  1380,  as  amended  by  chapter  601  of  the  Laws  of  1885.  to  the 
tax  qpop  the  amount  of  its  capital  stock  used  in  its  bosinras  in  this  state, 
unless  as 'such  corporation  It  lias  immunity  from  such  tax  under  the  federal 
constitution  reI:itiQg  to  Interstate  oommeroe.  The  petition  of  the  relator  al- 
leges thf^t  np  part  of  its  line  or  lines  owned,  leased,  or  operated  by  it  is  within 
the  state  of  N^w  York,  but  admits  that  it  awns  and  leases  lands  in  the  state  of 
New  York,  which  it  u^es  In  its  business.  The  answer  of  the  defendant  de- 
nies that  the  relator,  during  the  years  for  which  the  tax  is  impoeed.  waa 
wholly  engaged  in  commerce  in  states  other  than  the  state  of  New  York  and 
^tween  different  states,  and  between  the  state  of  New  York  and  different 
states,  and  that  it  is  not  In  any  way  engaged  in  carrying  freight  and  passen- 
gers within  the  stiite  of  New  York,  and  alleges  that  it  appears  from  the  offi- 
cial certificate  of  the  secretary  of  internal  affairs  of  Pennsylvania  that  the 
eastern  terminus  of  its  vast  system  of  transportation  is  In  the  city  of  New 
York,  where  it  has  extensive  and  valuable  terminal  facilities,  and  carries  on 
a  substantial  and  important  part  of  its  business.  This  allegation  of  the 
answer  aeenis  to  be  supported  by  the  evidence  of  one  of  the  offloera  of  the 
relatur^s  company,  taken  before  the  commissioner  appointed  by  the  c(MQp- 
troller,  and  made  a  part  of  the  record  of  t|iis  case.  Within  the  letter  of 
this  net,  we  do  not  think  the  relator  a  foreign  corporation  doing  business  in 
this  state.  PeopU  v.  Wemple,  61  Hun,  85,  15  N.  Y.  Supp.  711.  The  st^ 
ute  under  which  the  comptroller  assumes  to  act  autt^orizes  a  tax  upon  the 
franchise  or  busineBS  of  a  corporation  oi^anized  under  the  laws  of  any  other 
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■tate  or  country  and  doing  bUBinew  In  tbis  state,  and  tbe  coinptroU«r,  fn  this 
case,  in  settling  the  accountof  this  tax,  expressly  states  that  the  same  Is  "for 
tax  on  franchise  or  business,  based  on  Um  value  of  tbe  eapltal  stock  em- 
ployed in  New  York  state,  per  clmpter  54&  Laws  1880,  as  amended  by  chap- 
ter 861.  r^ws  1881,  chapter  ISl.  Laws  1882,  chaptera  859,  501,  Laws  1885. 
and  chapter  353,  Laws  1889,  for  10  yearn  ending  November  1. 1889."  It  will 
be  aeen  that  this  assessment  or  tax  is  upon  the  franchise  or  business  of  the 
rviator  in  this  state  based  upon  the  value  of  the  capital  stock  employed  therein, 
and  is  at  the  rate  pw  cent,  per  an  nnm  allowed  by  that  act.  depending  npon  Uis 
dividends  declared  upon  the  stock  for  these  years,  as  tbe  amount  of  stock 
and  dlvldenda  appear  from  the  r^ort  of  the  special  commissioner  appointed 
1^  the  comptnrilu-.  Before  the  amendment  of  1885,  above  referred  to.  the 
whole  amoont  of  capital  stock  of  the  on-poralioQ  could  be  taken  as  the  basis 
of  estimiUing  and  making  the  account  at  this  tax  by  the  comptroller.  By 
that  amendment  nine  additional  sections  were  a^ded  to  the  arlglDal  act  of 
1880.  By  sectiim  11.  which  is  the  first  of  the  added  sections,  the  oomptrol- 
kr  is  anlhorized  and  empowered  to  ascertain,  fix,  and  detennlne  tbe  amount  - 
of  capital  stock  employed  within  the  state,  and  to  settle  an  account  of  the 
taxes  and  penalties  due  thereon.  In  the  case  of  People  Ifinapfa,  (N.  Y. 
App.)  29  N.  £.  Bep.  1002.  O'Brikii.  J.,  sitys:  "The  bsiis  of  tbe  tax  is  the 
amount  or  proportion  of  tbe  eaj^Ud  used  here  in  tbe  traosaotion  of  its  ordl* 
nary  business.  How  much  that  may  be  in  any  particnlar  ease  is  generally  a 
question  of  faet,  to  be  determined  by  the  eomptroller  under  the  procedure 
pointed  out  by  the  statute.  **  If  this  corpotation  is  within  the  taxkig  power 
of  the  state,  and  the  statute  noder  which  It  is  sought  to  be  taxed*  when  ap- 
^led  to  it,  la  not  In  oocfilet  with  tbe  {ffovlslons  (rf  tbe  fedwal  oonstttutloa, 
which  eonftes  upon  congress  tiis  exclusive  power  to  regulate  commene  be- 
tween the  states,  then  we  think  that  Uie  determination  of  the  comptr<dIer  upon 
the  question  of  fact  as  to  what  proportion  of  tbe  capital  of  thd  relator  was  used 
in  this  state  in  the  tranaaction  of  its  business  should  not  Im  disturbed  by 
tbis  court.  The  rule  hsa  loi^  been  srttled  that,  when  a  taxing  officer  is 
chai^ged  witli  the  duty  of  determining  the  amount  of  an  aneesment  tor  tax- 
ation, this  determination  will  not  be  disturfoed,  unless  clearly  shown  to  have 
been  erroneous.  Bank  t.  Bt.  /«An,  29  Barb.  585;  Sank  v.  JDoeomfre,  84 
N.  Y.  367,  385;  Keily  v.  Crapo,  45  N.  Y.  86;  People  v.  Wemple,  (Sup.)  41 
N.  Y.  Supp.  859,  affirmed,  and  the  floctrine  restated,  129  N.  Y.  565.  29  N. 
E.  Bep.  812;  People  v.  Wemple,  129  N.  Y.  558,  29  N.  E.  Bep.  813. 

We  are,  then,  left  to  consider  tbe  remaining  question  as  to  the  power  of 
the  state  to  tax  the  relator  on  its  franchise  or  busiDcss,  based  upon  Its  eapltal 
and  stock  em[rioyed  in  this  state.  If  we  are  right  In  tbe  conclasion  we  have 
reached  above,  the  only  gnmnd  upon  which  this  tax  can  be  set  aside  in  these 
proeeedlngs  is  that  of  want  of  power  in  the  state  to  Impose  a  tax  npon  the  De- 
lator on  Uie  ground  that  the  relator's  only  business  In  this  state  is  that  of  con- 
ducting Interstate  oommerce.  It  is  clear  that  a  tax  on  a  foreign  oorporaUen 
doing  business  cannot  be  taxed  In  this  state,  on  its  franchise,  as  the  franchise 
is  iiot  granted  in  this  state,  and  would  no  mon  be  the  sob|ect  of  taxation 
ben  than  would  its  property  owned  and  used  by  it  In  another  state.  In 
People  V.  Truot  Co.,  96  N.  Y.  398,  it  was  held  that  noI)re8ld^nt8'  propt-rly, 
haviag  no  1^^  eilM*  here,  and  business  not  carried  on  here,  are  beyond  the 
jurisdiction  of  this  state,  and  not  subject  to  taxation  here ;  and  a  defendant, 
being  a  foreign  corporation,  could  not  l>e  taxed  here  In  reference  to  its  prop- 
erty situate  out  of  the  state,  and  its  busin«s  not  done  here.  Nor  could  it  be 
taxed  on  account  of  its  corporate  franchise,  as  that  was  not  given  by  oar 
laws,  was  dependent  upon  this  laws  of  tbe  state  of  its  creation,  and  bad  no 
existence  separate  therefrom.  Tbis  seems  to  be  conceded  by  tbe  defendant's 
counsel,  and  also  conceded  that  the  tax  imposed  by  tbe  comptroller  is  not  im< 
posed  uj^n  its  property,  bnt  lor  the  pririlege  which  is  extended  to  it  by  the 
v.20n.y.8.iu).6_19 
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atato  of  doing  business  ben  as  a  corponiUon,  In  its  oorpoiate  name.  PeojtU  t. 
Wemple,  supra.  In  tbis  case  tbe  ooutt  also  bolds  tbat  "the  state  has  the 
power  to  exclude  oorporations  of  other  states  from  doing  business  within  Its 
jurisdiction.  however,  it  permits  them  to  come  here  and  tnmsaot  bni^ 
ness,  it  may  impose  a  tax  upon  them  for  this  privilege,  and  this  is  not  a  ng- 
ulatlon  bj  the  state  of  interstate  commerce,  but  a  lawful  exercise  of  tbe 
power  of  taxation  upon  corporate  bodies  tbat  for  the  time  being  are  within 
Its  junsdiction  for  that  purpoeew"  Tbe  learned  judge,  in  this  opinion,  in  a 
brief  but  comprehensive  manner  defines  the  boundary  line  between  state  and 
federal  jurisdiction  as  follows:  "  The  only  limit  npon  tbe  power  of  the  state 
to  exclnde  foreign  corporationfl  from  doing  business  witbin  Its  limitr,  or  to 
exact  conditions  for  such  privilege,  arises  where  tbe  corporation  is  in  tbe  em- 
ploy of  the  federal  government,  or  where  its  business  is  stnictly  commerce, 
interstate  or  fordgn."  It  is  not  pretended  that  the  relator  is  in  tbe  employ 
of  the  federal  government.  Nor  can  it.  we  think,  be  successfully  maintaiued 
tbat  ita  business  Ui  not  "strictly  commerce,  interstate  or  fweign."  The  pe- 
tition, return,  and  evidence  d^close  that  a  large  per  cent,  of  its  business 
in  tbe  state  of  Ifew  York  is  d«ltvering  ftcdgbt  and  passengers  from  <Aher 
states  into  this  state,  and  receiving  passengers  and  freight  from  this  state 
for  transpcvtatlon  to  oth^  states;  yet,  as  a  corporation,  it  keeps  a  large  num- 
ber of  workmen,  darks,  and  agents  employed  in  this  state,  owns  and  nses  in 
its  business  a  luge  amount  of  real  estate  in  this  state«  and  leasea  and  uses 
in  its  corporate  business,  and  for  the  same  use  and  purposes  leases  and  oc- 
cupies, valuable  real  estate  in  tliis  state,  keeps  for  tbe  use  of  Its  corporate 
business  large  balances  in  banks  In  this  state,  and  does  other  acts  in  theotm- 
duct  of  ita  corporate  business;  and  it  was  suggested  by  the  learned  counsel 
for  the  defendant  on  the  argument  tbat  as,  twtween  the  states  of  Kew  Jersey 
HUd  New  York,  the  jurisdiction  of  New  York  extended  to  the  center  of  thie 
Hudson  river,  tbe  relator's  transportation  line  extended  through  the  terri- 
torial jurisdiction  of  tbis  state  from  tbat  point  to  tbe  docks  and  slips  in  New 
York  city,  and  that,  therefore,  all  the  business  done  by  the  relator  in  New 
York  was  carried  by  it  through  New  York  territory ;  and  tbat  the  allegation 
of  the  petition  that  "no  part  of  relator's  line  or  of  tbe  Une  leased  or  operated 
by  it  is  within  the  state  of  New  York,  and  tbat  the  compensation  wUcb  it 
receives  is  entirely  for  transportation  in  states  of  the  Union  <^her  than  tbe 
state  of  New  York,  or  transportation  between  the  state  oi  New  York  ud 
other  states  of  tbe  Union, "  is  not  sustained  by  the  facts. 

No  point  is  made  upon  the  defendant's  brief,  and,  as  tbe  Hudson  river  is  at 
the  point  where  the  relHtor's  line  crosses  a  navigable  stream,  we  will  not 
stop  to  discuss  that  point.  But,  independently  of  that  suggestion,  we  think 
it  sufficiently  appears,  as  we  have  shown,  that  the  sole  business  of  the  relator 
in  tbe  state  is  that  of  interstate  commerce.  As  a  great  railroad  corporation 
doing  business  in  and  between  many  states  in  the  Union,  with  terminal 
facilities  and  property  in  the  city  of  New  York,  it  eetabllslwd  offices,  kept 
employes,  made  bank  deposits,  and  In  that  manner  facilitated  its  genenl 
interstate  business,  and  thus  took  itself  out  of  tbe  taxing  power  of  tbe  state, 
under  chapter  542  of  the  Laws  of  1880  and  its  amendments.  If  this  tax  was 
aimed  at  tbe  business  of  the  relator  transacted  in  this  state  other  than  that  of 
commerce  between  different  states,  it  is  not  in  violation  of  the  federal  con- 
stitution; and  the  power  of  tbis  state  to  tax  it  for  the  privilege  of  doing  busi- 
ness has  not  only  lieen  sustained  by  tlie  state  courU,  but  by  the  United 
States  supreme  court  as  well.  In  People  v.  Inauranee  Co.,  92  N.  T.  340. 
341,  BuQEB,  J.,  s^:  **We  have  before  seen  that  the  state  legislature  bad 
an  undoubted  right,  by  virtue  of  ita  jurisdiction  over  corporations  organized 
under  its  laws,  to  levy  such  tux  on  their  business  and  privileges,  aside  from 
all  property  taxation,  as,  in  its  discretion,  it  might  deem  just  and  proper  in 
onler  to  provide  revenue  for  tbe  state."   In  the  same  oase^  on  appeal  to  the 
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United  States  suprame  coort,  (184 17.  S.  594.  10  Sap.  Ot.  Rep.  598,)  Tield, 
J.,  sa^:  "No  constitational  objection  lies  in  the  wmj  of  the  legislature  pre- 
scribing anj  mode  or  measurement  to  determine  the  amount  it  will  charge 
for  the  privilege  It  bestows. "  It  is  true  that  this  was  said  in  reference  tu 
the  granting  of  a  tranchlse,  and  the  right  to  do  business,  to  a  domestic  cor- 
poration ;  the  same  case  being  in  the  federal  court  on  the  question  of  the  right 
to  tax  stock  represented  in  gorernment  bonds.  It  is  insisted  by  the  relator 
that  the  United  States  supreme  court,  in  the  case  of  Ferry  Co.  t.  PmntyU 
vonto,  114  U.  S.  196.  5  Sup.  Ct.  Rep.  82t),  is  analogons  to  the  .case  at  bar, 
and  dedslve  of  It.  In  that  case  the  sole  business  of  the  feny  company  was 
to  carry  passengers  and  freight  across  the  Delaware  river  from  Gloucester. 
N.  J.,  to  Philadelphia,  Pa.  Under  the  laws  of  Pennsylvania,  the  state 
sought  to  tax  the  ferry  company.  There  was  no  evidence  that  the  ferry 
company  had  any  prop^y,  or  did'any  business,  in  the  state  of  Pennsylvania; 
and  the  court  held  that,  as  the  sole  and  exclusive  business  of  the  feny 
company  was  to  carry  passengers  and  freight  from  one  state  to  the  other.  It 
was  clearly  Interstate  commerce,  and  its  control  was  in  the  federal  jurisdic- 
tion. The  business  ot  the  ferry  company  did  not  extend  through  several 
states,  nor  did  it  carry  on  a  business  in  the  city  of  Philadelphia,  and  the  ONSe 
was  therefore  in  tliat  respect  like  the  one  at  bar.  In  the  federal  courts  it 
has  been  held  that  a  license  cannot  be  charged  in  one  state,  upon  a  drummer 
or  peddler  from  another  state,  on  the  ground  that  such  license  is  a  restriction 
Qpon  Interstate  commerce  which  belongs  solely  to  the  federal  government. 
But  1  bare  been  referred  to  no  case  where  that  doctrine  has  been  extended 
to  corporations  formed  in  one  state  and  doing  business  in  another,  ezo^ 
where  the  business  Is  conflned  exclusively  to  interstate  commerce. 

In  the  case  of  P«opl«  v.  Mirting  Co^  105  N.  Y.  76.  11  N.  £.  Rep.  155, 
where  aforeign  corpwation  organized  under  the  laws  of  the  territory  of  Utah 
for  tbe  mining  and  reflningof  silver  did  all  the  bn^ness  in  Utah«nd  Chicago, 
but  its  produou  were  sentto  Kew  York  for  farther  refining  and  sale,  it  was 
held  tfaat  it  did  not  do  a  manufatAuring  business  In  New  York,  so  as  to 
exempt  it  from  taxation,  hot  that,  as  it  was  refining  and  selling  here,  It  was 
doing  business  in  the  state*  so  as  to  subject  it  to  tantioo  under  tlie  Laws  of 
1880.  On  ^>peal  to  the  supreme  court  of  the  United  States  that  eourt,  in 
afilnaing  the  judgment  of  tbe  court  of  appeals,  uses  this  language:  **The  ob- 
jection that  it  [this  tax]  operated  as  a  direct  interference  with  Interstate 
oommeroa  we  do  not  think  tenable.  The  tax  is  not  levied  npon  articles  Im- 
portedt  nor  is  there  any  impediment  to  their  Importation.  •  «  •  The 
tax  Is  only  levied  upon  the  franchise  or  business  of  the  company,  "-r-thui 
holding  that  the  tax  may  be  imposed  upon  the  busloees,  and  at  the  same  time 
htriding  that  such  a  taxis  not  an  undue  interference  by  a  state  with  inter- 
state eommeree.  143  U.  8.  805, 12  Sup.  Ct  Rep.  403.  In  WetUm  Union 
T«i.  Co.  V.  AUorwy  Oeneral,  125  U.  S.  530,  8  Sup.  Ct.  Rep.  961;  Masn^iU' 
MBtU  T.  Watem  Union  Tel,  Co,,  141 U.  8.  40, 11  Sup.  Ct.  Rep.  889;  PuUman 
Paioeo  Car  Co.  Case,  141  U.  S.  IB,  11  Bnp.  Ct  Bep.  876;  Maine  v.  Railroad 
Co.,  142  U.  8.  217, 12  Sup.  Ct.  Rep.  121,  168,--the  United  States  supreme 
court  have  upheld  the  right  to  tax  companies  doing  business  by  the  state 
authorities.  It  Is  trae  that  the  courts  have  In  some  instances  been  divided, 
and  in  s<HDe  coses  the  decisions  have  been  put  upon  the  ground  that  a  large 
part  of  the  eorporate  property  was  in  the  state  where  tbe  tax  was  imposed. 
In  the  caw  at  bar  it  seems  that  the  only  actual  busi  aess  done  by  relator  in 
this  state  was  to  reeelve  and  discharge  freight  and  passengers  carried  between 
the  atates.  Prom  the  above  references  it  Is  clear  that  if  the  business  <tf  tbe 
relator  transa^ed  in  this  state  is  only  an  Incident  to  its  interstate  carrying 
trade  between  this  and  other  states,  then  it  cannot  be  said  that  it  is  carrying 
on  snch  a  business  within  this  state  as  to  subject  itto  the  taxing  power  of  the 
state;  and.  while  It  is  dUDoolt  to  determine  the  exact  pirint  at  which  tbe  au- 
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thority  of  the  state  «Dd8  and  the  exemption  under  the  federal  aatbority 
commences,  we  are  Inclined  to  the  opinion  that  the  business  transHt^ed  by  the 
nlator  in  this  state  was  not  sueh  a  basiness  carried  <m  in  this  state  as  to 
bring  it  within  the  taxing  power  of  the  oomptroller,  and  that  the  writ  of 
otrt&rari  sboald  therefore  bo  sustained.  The  assessment  and  order  of  Uw 
comptroller  must  be  revursed,  and  tiie  tax  noiitted  to  the  rdator.  wittt  oosta. 

Hbbkice,  J.,  {eoTKurrinff,)  Concededly  the  tax  Imposed  by  the  comp- 
troller upon  the  r^tor  Is  not  a  franchise  tax.  nor  « tax  upon  its  property  lo- 
cated In  this  state.  It  Is  a  tax  upon  Its  business.  What  Is  that  busineasy 
The  relator  is  engaged  in  transpcnting  freight  and  passengeca  through  the 
statea  of  New  Jersey  and  Pennsylvania.  It  has  terminal  facilities  in  tfaeoity 
of  Kew  York,  where  it  disotiarges  freight  and  pMBMgers  broaght  over  its 
lines  from  without  the  state,  and  receives  freight  and  passengers  to  be 
transported  orer  its  lines  to  places  beyond  the  iitate.  but  none  to  be  trans- 
ported to  points  within  tlie  state.  The  only  basiness  that  la  done  within  the 
state  by  the  relator  is  to  receive  freight  and  passengers  to  be  sent  out  ct  the 
Stat?,  and  to  i-eceive  freight  and  passengers  sbipp^  from  without  Uie  state 
to  this  state.  The  basiness  described  is  oommerce  between  the  states,  and 
a  tax  upon  it  is  illegal.  Ferrp  Co.  t.  Ptnwyltanie^  114  U>  S.  I96«  5  Sup. 
Ct  Bep.  826;  Rohbina  v.  Shelby  Co..  120  U.  S.  489.  7  Sup.  Ct.  Bep.  592;  Le- 
Ump  T.  MobiU,  127  U.  8.  640.  8  Sup.  Ot.  Bep.  1380.  The  leasing  of  prop- 
erty in  which  to' carry  on  Its  busiaess,  employing  workmen,  clerbB,  and 
wents  within  the  state,  and  paying  them  hers,  the  keeping  of  Btoney  in 
New  York  banks,  depositing  and  drawing  ont  the  same  from  time  to  time, 
do  not  constitute  a  business  within  the  state.  All  of  tiiese  things  are 
but  Incidents  ot  the  businesa  carried  on  by  the  relator,  the  machinery 
by  which  It  Is  transacted;  it  is  not  the  basiness  Itself.  Tlwre  la  a  dear 
distinction  Hbtween  this  ease  and  that  of  P»opi»  v.  Ifempfe,  61  Han,  88, 
16  K.  Y.  801^.  446.  There  the  court  asld  tlie  company  **maintirined  a  aales 
agency  In  the  city  of  Kew  York;  sold  the  products  of  Its  mills  in  this  suite, 
refined  crude  oil  In  this  state,  maintained  a  deposit  or  storage  of  Its  prod- 
ucts, and  kept  on  deposit  in  the  banks  (rf  New  York  large  anms  of  money 
for  the  use  of  the  relator  and  for  carrying  on  its  bnsiness.**  Ttwt  desoriliea 
a  business,  not  the  incidents  to  or  the  means  by  wbioh  It  ts  carried  on,  but 
Uie  business  Itself,  all  of  which  was  done  witftln  this  state.  Thla  is  not  th» 
case<rf  a  copartnership  or  corporation  having  Its  prineipal  place  4tf  bnslneaa 
in  New  Jersey,  or  some  other  state,  establishing  a  branch  house  in  this  state, 
and  carrying  on  business  here,  bringing  Its  property  here,  and  mixing  It  with 
the  general  mass  of  property  and  commeroial  cnpital  of  the  state.  All  oor^ 
porntions  engaged  In  transporting  freight  and  passengers  between  and 
through  the  stHtes  must  have  the  means  to  effect  such  transportation,  and 
must  have  terminal  facilities;  and,  while  the  property  owned  by  them  in  the 
several  states,  and  used  to  carry  on  such  business,  may  be  subject  to  a  prop- 
arty  tax  by  the  respective  states,  yet  the  btnlness  itself  cannot  be.  And  the 
earing  for  and  maintaining  the  means  or  instruments  of  transportation,  the 
procuring,  ieusing.  or  mao^mentof  depots,  wareh(}nB«s,  or  docks,  the  «n- 
ploying  of  men  necessary  to  carry  on  such  transportation,  ijs  not  a  separate 
and  distinct  liusiness  wbioh  can  be  taxed.  Of  couiae.  some  part  of  the  re- 
lator's  business  is  carried  on  in  this  state;  necessarily  so.  It  would  not  be 
Interstate  commerce  if  part  of  It  was  not  carried  on  in  different  statea. 
But,  on  the  other  hand,  it  appears  that  none  of  the  relatOT's  buMness  is  car- 
ried on  wholly  within  this  state, — that  is.  none  of  Its  transporting  business. 
That  which  is  done  wholly  within  this  state  is  not  business,  bnt  merely  tbe 
necessary  incidents  of  business.  Commerce  between  Uie  states  being  the 
only  business  in  wliioh  the  relator  is  engajired.  and  the  tax  In  queatfoa  beincr 
levied,  not  as  a  property  or  franchise  tax.  but  at  a  tax  npon  its  bnslnasa,  I 
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think  the  detornlM^oa  of  111*  conptroDer  wu  flrroneons,  snA  tboald  be  i» 
vened.  Let  ui  order  be  entered  weordLagly.  vitb  $10  cost!  and  printtni 
and  otber  disbureeraents. 

Pdtkak.  J.i  oonean.   


Pboplb  av  nl.  Gabteb  «.  Bios*  Secretary  oit  State, 
(Swpreme  Court,  Getteni  Term,  IMrd  Departmtnt.  September  88,  UBt) 

L  Btatb  LBQiUATTnu— AproKRanmr— BmmAATnrs  Ikkabitaxib. 

Where  tb«  legislature  neglects,  at  tbe  end  of  »  decade,  to  provide  fer  the  eun- 
meraMoD  of  the  inhabitants  of  the  atato  for  tbe  purpose  of  equalizing  represeota- 
Uon  la  the  etate  leglslstare,  as  proridad  by  Conatk  art.  8,  |  ^  loch  euameratlOB 
floaj  be  made  br  a  nbaeqneiit  legblatoM,  at  aiiT^tliM  baforatheectpinMlMoltlw 
daoade  for  which  It  was  to  be  mmS». 
%  niw  "Funrrn  or  Color  iter  Taxsd.  * 

Cons^  avb  8,  i  4,  provides  that  "each  senate  dlatrlct  shall  oontaln  *  *  *  aa 
•qnal  number  of  innabitants,  excluding  aliens,  and  persons  of  color  not  taxed ;  * 
and  section  S  provides  that  "members  or  assemblr  shall  be  apportioned  among  tbe 
several  ooontfes,  *  *  *  as  nearly  as  ouv  be,  accordiiif  to  tbe  number  of  their 
respective  inhabitants,  exolndlng  aliens."  Seld,  that  an  enumeration  whk;h  did 
BOt  State  the  number  of  "persons  of  color  not  taxed, "  though  it  might  be  unconsti- 
tutional as  to  the  formation  of  senate  districts,  was  oonstitotloDal  as  to  tbe  appor^ 
tioameat  of  members  of  assembly. 
•>.  Sjjfs— DiscnvnoN  or  LBOMUfmB. 

Id  seotloa  ft  the  woHls  *a»  nearly  as  Mar  ba"  enfar  a  dtoweMwi  ae  the  laglile- 
ture  in  making  suoh  apportioomeot,  whloh  will  not  be  reviewed  by  the  courts. 
4  Sjjig— Extra  Sibsion. 

An  apportionment  of  members  of  assembly  made  at  an  extra  session  of  the  legfs- 
httare.  If  such  sesrion  is  the  next  after  the  ennmeratloB,  la  wf tblD  Conat.  art  8,)  ft, 
IttOTlding  that  *'tha  laslalatBie,  at  Ita  flnfe  aessloe  after  the  retnm  of  erery  enu- 
meratioD,  shall  aw^trmui  the  nmnbera  of  assemUy  among  Che  several  oonnties  of 
thesUte." 

Appeal  from  speidal  tom.  teeida  eonnty. 

Application  flMmdanuu  by  the  peoptep  on  the  zelaUon  of  Q^rge  0,  Gar- 
ter, agalnit  Frank  lUoeb  Mtrntarj  of  state.  From  an  tnder  denying  Ute  ap- 
pUcatloB,  pleintlfl  appeals.  Attroaed. 

Argued  beftnre  Matham,  F.  J.,  and  FimiAil  and  Hxbbxok.  JJ. 

JUalqr  *  Sobimton,  (BOioin  if.  KMa^,  of  eoDnael,)  for  a^eOant.  Simim 
£iiM»dai«,  Atty.  Gen.*  for  reepondeat. 

Matham,  p.  J.  This  was  a  motion  for  a  peremptory  mandamw  reqnlr- 
ng  tbe  secretary  of  state  to  immediately  Issue  notices  to  tbe  several  county 
clerks  of  the  stale,  stating  the  facts  required  by  section  5  of  cliapter  680 
the  IdiwB  vi  1892,  and  directing  blm  to  include  in  such  notices  the  number 
of  members  of  assembly  from  each  county,  directed,  required,  and  allowed  by 
tbe  apportionment  law  as  contained  in  chapter  208  of  the  I<aws  of  1879.  Tbe 
motion  further  asks  to  restrain  tbe  secretary  of  state  from  receivloK.  filing* 
or  recognizing  certiticates  of  the  Uiviaion  of  tbe  counties  into  assembly  dis- 
tricts, as  prescribed  by  chapter  8iJ6  of  the  Iawb  of  1892,  and  also  restraining 
him  from  canvassing  election  returns  from  assembly  districts  other  than  those 
created  in  pursuance  of  the  apportionment  made  by  chapter  208  of  tlie  Laws 
of  1879.  This  application  is  based  chiefly  upon  the  affidavits  of  the  relator, 
wiiereio  it  is  alleged  that  the  secretary  of  stnte  is  about  to  and  has  issued  no. 
tices  of  election  to  the  county  clerks  of  the  several  counties  of  the  state  for 
the  election  of  members  of  assembly  at  the  general  election  to  be  held  in  Ko- 
venaber,  1892,  in  pursuance  of  the  provisions  of  chapter  897  of  the  Laws  of 
1892,  by  which  tbe  number  of  members  of  assembly  to  be  chosen  in  some  of 
tbe  counties  in  the  state  were  changed  from  that  provided  by  chapter  2U8  of 
the  Laws  of  1879.  The  alleged  ground  upon  which  the  application  is  made  is 
that  the  enumeration  of  Inhabitants  upon  which  the  apportionment  or  1892 
was  made  was  unconstitutional,  and  that  the  apportionment  based  upon  such 
enumeration  was  therefore  nnconstitutional  and  void*  and  that  the  apportion* 
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rnent  was  unequal,  and  therefore  not  In  confonBlt7  with  the  requirements  of 
tbat  Instrnment.  and  is  for  that  reason  aneonstttntional  and  rou. 

The  main  pointa  urged  against  the  unconstitutionality  of  this  ennmeration 
and  apportionment  are:  First  That  the  time  of  making  the  enumenitfon 
was  unauthorized  by  tlie  constitution.  Seoond.  Tliat  the  enumeration  Itself 
was  unconBtitutional)  in  that  it  did  not  oontnln  a  statement  of  the  nnm- 
her  of  persons  of  color  iu>t  taxed.  Third.  That  the  time  of  making  the  re- 
dlstrtoting  or  apportioning  of  the  assemUy  districts  was  not  th^  prescribed 
by  the  state  constitution.  Fourth.  That  the  assembly  app<Mrtlonment  desig- 
nated by  the  act  of  1892  was  not  so.ananged  as  to  contain  as  nearly  as  may 
be  an  raual  number  of  inhabitants. 

The  nest  ground  of  objection  above  spedQed.  tIz.,  that  the  enumeration 
was  not  taken  at  the  termination  of  the  flrst  decadal  period  aftw  the  enumer- 
ation of  1875*  does  not  seem  to  be  streauonsly  ni^ed  by  the  learned  counsel 
for  Uie  relator,  and  it  seems  to  be  conceded  that  as  the  l^lslature  of  1S85 
failed  to  perform  the  duty  imposed  upon  them  by  section  4  of  article  8  of 'the 
constitution,^  in  neglecting  to  provide  for  the  enumeration  of  the  inhabitants 
in  that  year,  tlut  dut^  might  be  performed  by  a  subsequent  legislature  at  any 
Ume  before  the  expiration  of  the  decade  for  which  It  was  to  be  takm.  The 
manifest  object  of  the  constitutional  provisions  in  providing  for  frequent 
enumeration  of  the  people  being  for  the  purpose  of  equalizing  representation 
between  different  localities  and  political  divisions  of  the  state  presents  a  strong 
ai^ument  in  favor  of  the  performance  of  that  du^  \ij  a  subsequent  legisla- 
ture when  the  body  upon  which  the  duty  was  directly  charged  Tailed  in  Its 
performance.  This  prindpte  has  been  established  and  sustained  by  a  uni- 
form current  of  judicial  decisions.  PtaplB  ▼.  Snpertiiora  <tf  UUter  Cotm^, 
34  N.  Y.  271;  Rumaey  v.  PtopU,  19  K.  Y.  SO;  Bmith  t.  /on«t.  1  Barn,  ft 
Adol.  828-334;  parU  Smth,  S  HiU,  42.  In  the  case  last  dted  Ooweh. 
J.,  at  page  47,  says:  "Nothing  is  better  settled  as  a  general  rule  than  that, 
when  a  statute  requires  an  act  to  be  dqpe  by  an  officer  within  a  certain  time 
for  a  public  purpose,  the  statute  shall  be  taken  to  be  merriy  directory,  and 
though  he  neglect  his  duty  by  allowing  the  time  to  go  by,  if  he  afterwards 
perform,  the  public  shall  not  suffer  by  the  delay.** 

In  Pwple  V.  Supervitort  of  Chenango  Coun^,  8  K.  Y.  330.  the  qnestion 
was  whether  a  board  of  supervisors  which  had  neglected  to  perform  s  duty 
which  they  were  required  to  perform  at  the  annual  meeting  ooald  be  com- 
pelled to  perform  it  at  a  later  period,  and.  In  the  discussion  of  tfaat  qaeation. 
Judge  WiLLAHD  says :  "Their  neglect  to  perform  their  duty  at  the  time  re- 
quired  cannot  ntillify  the  statute.  They  or  their  successors  are  bound  to  do 
what  was  required,  and  on  failure  to  perform  it  may  be  compelled  by  manda- 
mus." 

In  People  v.  Board  of  Police,  46  Hud.  296,  it  was  held  that  when  the  ataU 
nte  directed  that  the  board  of  police  should  uitidke  appointments  of  inspectors 
of  election  in  the  mouths  of  August  and  September  in  each  year,  their  failure 
to  do  so  did  not  Invalidate  an  appointment  made  after  that  time.  The  prin- 
ciple above  enunciated  seems  so  well  settled  that  further  dlation  of  authori- 
ties is  unnecessary.  The  same  rule  of  construction  which  applies  to  statutes 
is  equally  applicable  to  constitutional  provisions  of  similar  character. 

In  PeopU  V.  Fcmeher,  SO  N.  Y.  288,  Allen,  J.,  says:  *^Tbe  same  gen- 
eral rules  which  govern  the  constitution  and  interpretation  of  statutes  and 
written  instruments  generally  apply  to  and  control  the  interpretslion  of  writ- 
ten constitutions." 

Within  tlie  above  principles  and  authorities,  it  would  seem  tb^  the  legisla- 
ture of  1892  might  lawfully  perform  the  constitutional  duty  of  providing  for 
an  ennmeration  of  the  inhabitants  of  the  state  which  the  legislatare  of  188S 

>  Const,  art.  8,  f  4,  provides  that  "  an  enumeration  of  tbe  iDhaUtants  of  the  stata  abaU 
be  taken,  nnder  the  direotioa  of  the  legislature,  in  the  year  one  thousand  el|^t  taua- 
drsd  and  flftj-flve,  aod  at  the  end  of  every  tea  yean  thereafter,  * 
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n^ected  and  refused  to  do,  and  tiiat  the  Uw  antbtnUng  the  enameraUoi  In 

1^  was  constitutional. 

The  second  objection  taken  to  the  nnconstitntionalliy  of  the  enameratlon 
Is  that  it  failed  to  enumerate  and  tabulate  persons  of  color  not  taxed.  The 
constitution  of  the  state  relating  to  senate  distncts  provides  that  "each  sen- 
ate district  shall  contain,  as  oearly  aa  may  be,  an  equal  number  of  inhabit- 
ants, exclnding  aliens,  and  persons  of  color  not  taxed. "  Article  8,  §  4,  Const. 
Section  5  of  tbe  same  article  provides  that  "the  members  of  assembijsliall  be 
Apportioned  among  the  several  counties  of  the  state,  bj  the  legislature,  as 
Dearly  as  may  be.  according  to  tbe  number  of  their  respective  inhabitants, 
excluding  aliens,  and  shall  be  chosen  by  single  districts."  It  will  he  seen  by 
this  provision  that  persons  of  color  not  taxed  are  not  to  be  excluded  from  the 
snnmeratlon  In  the  designation  of  assembly  districts,  but  the  enumeration 
for  the  apportionment  Is  to  embrace  all  except  aliens,  and  it  is  difiBcult  to  see 
bow  an  apportionment  of  members  of  assembly  can  1w  made  to  conform  to 
that  provision  of  the  constitution,  without  embracing  all  tbe  inhabitants  ex- 
cept aliens.  This,  the  petition  expressly  alleges,  was  done  by  the  legiaiatnre 
in  making  tbe  apportionment  by  chapter  680  of  the  Laws  of  1892. 

No  question  is  raised  in  the  notice  of  motionln  this  case  as  to  the  formation 
of  senate  districts,  and  we  are  only  called  upon  in  this  proceeding  to  examine 
the  constitutionality  of  the  law  as  applied  to  assembly  districts.  By  the 
theory  of  the  constitution  the  formiition  of  senate  and  assembly  districts  are 
entirely  distinct.  Senate  districts  are  formed  by  the  legislature,  while  only  the 
legislatare  apportions  the  number  of  assemblymen  to  which  counties  are  en- 
titted,  where  entitled  to  more  than  one.  between  the  different  counties,  leav- 
ing tbe  districts  to  be  termed  by  the  boards  of  supervisors.  The  formation 
ot  the  assembly  districts  is  In  no  way  dependent  upon  the  population  or 
boundariee  of  the  senate  districts,  and  it  would  seem  from  the  different  oon- 
stitntionai  provisions,  as  to  the  persons  to  be  excluded  from  the  enumeration, 
if  the  color  line  la  still  in  force,  that  they  are  composed  of  different  classes  of 
persons,  to  wit.  persons  of  color  not  taxed  to  be  tncladed  in  assembly  enu- 
merations, and  excluded  in  senatorial  enumerations.  Aa  the  senate  and  as- 
sembly districts  are  in  no  way  Identical,  and  the  formation  and  erection  of 
one  In  no  way  depend  upon  the  other,  it  would  follow  that  if  the  apportion- 
ment as  to  senate  districts  was  unconstitutional  by  reaiton  of  the  failure  to 
exclude  from  the  apportionment  persona  of  color  not  taxed,  Iwcause  that  class 
of  persons  is  excluded  In  senatorial  apportionment  by  the  constitution,  that 
fact  could  not  render  the  formation  of  assembly  diatricts  nncoostitutional, 
when  tbe  constitution  in  express  terms  requires  that  class  of  persons  to  be  in- 
eluded  In  the  enumeration. 

If  the  enumeration  is  constitutional  as  to  the  assembly  districts  and  uncon- 
stitutional aa  to  the  senate,  the  former  will  be  upheld,  while  on  a  proper  ap- 
plication tbe  other  might  he  set  aside.  Where  parts  of  an  act  of  the  legis- 
lature not  dependent  upou  each  other  are  held,  one  to  be  conatllutional  and 
another  unconstttutional.  the  part  held  to  be  constitutional  wilt  be  upheld* 
while  the  part  unconstitutional  will  be  overthrown.  In  Wffrtehamer  v.  People, 
13  N.  T.  442.  Seldbn,  J.,  says :  "  When  part  of  a  law  Is  in  conflict  with  tbe 
constitution,  and  that  part  is  entirely  sepanible  from  the  residue,  so  that  other 
portions  oi  Uie  law  can  be  enforced  without  reference  to  it,  then  the  uncon- 
stttutional part  on^  wlU  be  condemned."  In  Prener  v.  State  <^  lUinoUt 
116  U.  S.  252.  6  Sup.  Ct.  Rep.  680.  the  court  say  "that  statutes  that  are  con- 
itUntlonal  in  part  only  will  be  upheld  so  far  as  th^  are  not  in  conflict  with 
the  ooutitutiMi,  providing  the  allowed  ami  prohibited  parts  are  separable.** 
And  •  similar  doctrine  is  laid  down  in  Paohet  Co,  v.  Keokuk,  95  U.  B.  80; 
Penniman^e  Caee,  103  U.  S.  714;  ITnitu  Burraget  Id.  459;  BaldtDin  r. 
Frankt,  120  U.  8.  679,  7  Sup.  a.  Uep.  656,  763. 

It  Is  urged  with  great  force  by  the  learneil  attorney  general  that  by  the  ef- 
Itet  of  the  IStb  and  14tb  amendments  of  the  federal  constitution,  and  the 
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legislation  in  thia  state  arising  oat  of  the  proTlsIons  of  those  amendmentSt 
there  no  longer  exiats  in  this  state  a  class  of  persons  known  as  "persons  of 
oolor  not  taxed."  That  by  the  enfranchisement  of  persons  of  color  without 
regard  to  property  qualifications,  all  that  class  became  citizens,  and  taxable, 
—at  least  subject  to  poll  tax;  and  the  color  line  was  expunged  from  our  con- 
stitution by  force  of  the  provisions  of  the  federal  oonstltution.  But  the  riews 
we  have  taken  of  this  question  would  seem  to  uphold  the  constitutionality  of 
the  assembly  district  apportionment*  and  that,  aa  we  read  the  notice  of  mo- 
tion, is  the  only  question  now  before  us,  and  we  are  not  called  apon  to  eon- 
sider  that  question  on  this  motion. 

The  next  question  for  consideration  la  whether  the  apportionment  can  e<»i- 
stitutlooKlly  be  made  at  an  extraordinary  session  of  the  legislature,  during 
the  same  year  that  the  enumeration  is  taken,  and  by  the  same  legislative  body. 
The  only  constitutional  restriction  or  limitation  on  the  time  for  making  the 
apportionment  is  that  it  is  required  to  be  made  at  "the  first  session  after  the 
return  of  every  enumenttion-"  ^  There  is  no  direct  requirement  in  the  con- 
stitution that  it  shall  be  at  a  regular  session  of  the  legislature,  nor  is  there 
any  constitutional  prohibition  against  its  occurrence  at  an  extraordinary  ses- 
sion of  the  legislature,  provided  such  session  is  tlie  first  one  occurring  aftei 
the  enumeration.  It  is  true  that  it  has  been  held  that  the  provisions  of  the 
constitution  as  to  the  time  of  making  the  apportionment  are  not  mandatory, 
and  the  failure  of  the  legislature  to  make  the  same  at  the  first  succeeding  ses- 
sion would  not  render  an  apportionment  at  a  later  period  void.  In  Runue^ 
V.  People^  19  K.  Y.  41,  Strong,  J.,  in  delivering  the  opinion  of  the  court, 
uses  this  language:  "It  haa  been  objected  to  the  acts  constituting  the  assem- 
bly apportionment  and  the  senate  districts  that  they  were  not  passed  at  tlie 
Orst  session  after  the  return  of  the  enumenttion  made  in  1885  according  to  the 
direction  in  the  constitution.  Articles  S  and  4.  That  direction  has  not  gen- 
erally been  considered  so  peremptory  as  to  proliibit  the  performance  of  those 
acta  at  another  time.  It  is  apparent  that  no  such  restriction  was  designed  as 
to  the  time  when  such  apportionment  of  assembly  districts  and  formation  of 
senate  districts  would  be  estnbllslied. "  In  the  case  Johnson.  G.  J.*  uses  this 
language:  "Now,  as  to  senate  districts  and  assembly  apportionment,  they 
had  power  to  act  in  1857,  as  the  neglect  of  their  Imperative  duty  in  1856 
would  not  make  void  the  apportionment  of  1857."  From  thla  case  it  appears 
that  the  oonstitu clonal  provision  is  not  mandatory  that  the  apportionment 
shall  be  made  at  the  next  regular  session  of  the  legislature  chosen  at  the  suc- 
ceeding election,  as  is  strenuously  contended  by  the  counsel  for  the  relator. 

That  being  so,  if  the  extraordinary  session  at  which  this  apportionment 
was  made  was  a  legal  and  constitlitional  session  of  the  l^ifislature,  then  it 
could  properly  make  this  apportionment.  The  governor,  by  his  proclttma- 
tion.  assumed  to  convene  the  legislature  in  extra  session  under  the  provi* 
sions  of  section  4  of  article  4  of  the  constitntion.  This  article  gave  the  gov- 
ernor power  to  convene  the  legislature  in  extraordinary  session,  and  from  the 
very  nature  of  this  provision  he  must  \)e  the  judge  as  to  what  conatitutea  the 
extraordinary  occasion.  But  if  we  are  to  look  for  facts  constitating  an  ex- 
traot^lnary  occasion,  it  can  be  found  in  the  neglect  of  previous  legislatures  to 
provide  for  an  enumeration  upon  which  an  apportionment  could  be  made,  and 
the  gross  inequality  of  representation  of  the  difTerent  portions  of  the  state  in 
the  legislature,  which  was  not  only  a  matter  of  publiD  nottttiety,  but  abua- 
dantly  appears  in  the  papers  on  this  motion. 

But  It  Is  ni^ed  that  the  |ffoclamation  did  not  set  forth  the  object  for  which 
the  legislature  was  convened,  and  that  for  that  reason  It  was  irregular,  and 
did  not  authorizh  the  legislature  to  make  an  i^)portdonmeDt.  The  const! ta- 
tion  provides  that  "at  extraor>^Unary  seasons  no  subject  shall  be  acted  upon 
except  such  as  the  governor  may  reoommend  for  considenation."  Article  4. 

■Const  art  8,  IS. 
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I  4.  There  is  nothing  In  this  constitntional  prorlston  that  regulns  the  gov- 
ernor to  recommend  any  subject  to  tb(>  legislature  in  the  proelamaUon  con- 
vening the  legislature  in  extraordinary  seesion.  Bat,  under  this  proTiaiMi, 
the  legislature,  after  convened*  would  be  powerless  to  act  if  the  goremor 
failed  to  recommend  a  subject  for  their  action.  This,  however,  the  governor 
did,  on  tbe  convening  of  the  legislature,  by  a  message  addressed  to  them,  in 
which  they  were  specifically  limited  to  the  making  of  an  apportlonuient.  It 
eaunot,  therefore,  be  said  that  the  legislature  acted  without  the  authority  upon 
which  alone  the  constitution  empowers  them  to  act.  Tb^,  therefore,  io 
tact  legislated  upon  the  subject  recommended  by  the  govenwr,  and  tba  ob- 
jection to  thtir  acts  upon  that  ground  neeeasarily  falls. 

The  only  remaining  question  upon  this  point  Is,  was  the  extraordinary  sea- 
eion  a  session  of  the  legislatureV  If  it  was,  then  it  was  clearly  the  first  sea* 
sion  after  the  enumeration,  and  one  at  which  the  apportionment  oould  con- 
stitutionally be  made.  Most  undoubtedly  It  was  a  session  of  the  legislature, 
aud  came  within  the  language  of  the  constitution.  This  was  clearly  shown 
by  Justice  Maoomber  in  his  opinion  lately  banded  down  in  People  v.  Board 
o/Sttp'n»  t^Jfonroc  Co.,  20  N.  Y.  Supp.  97.  He8ay8,{page  107:)  "There 
may  be  more  than  one  session  of  the  legislature  during  the  legislative  year, 
and  that  an  extraordinary  session  may  be  the  next  session  after  the  return  of 
the  enumeration  of  the  legislature.  If  the  governor  interposes  hisdiscratiouary 
power,  so  to  reconvene  that  body,  though  In  the  same  legislative  year*  is.  1 
venture  to  think,  well  shown  by  the  constitution  Itself,  taken  as  a  whole." 
This  view  is  strengthened  when  we  find  that  where  the  oonstitutlon  requires 
that  any  act  shall  be  submitted  to  a  le^islaturesubsequently  chosen,  as  in  pro- 
posing amendments  to  the  constitution.  It  Is  expressly  provided  that  the 
proposed  amendment  must  be  submitted  to  a  legislature  subsequently  to  be 
chosen  by  the  people.  It  is  fair  to  argue  and  Infer,  therefore,  that,  if  the 
apportionment  was  required  to  be  passed  by  a  legislature  subsequently  chosen, 
the  constitution  would  have  so  expressly  provided.  I  am  therefore  clearly  of 
the  opinion  that  it  was  competent,  within  the  constitution,  for  the  legislature 
to  make  this  apportionment  at  the  session  at  which  it  was  made. 

It  remains  to  consider  whether  the  assembly  apportionment  In  the  act  un- 
der consideration  Is  such  as  to  authorize  the  court  to  set  the  act  aside  aa  un- 
constitutional and  void.  Section  5  of  article  3  of  the  constitution  provides 
that  "the  members  of  assembly  shall  be  Hpportioned  among  the  several  coun- 
ties of  the  state  by  the  legislature,  as  nearly  as  may  be.  according  to  the  num- 
ber of  the  respective  inhabitants."  It  is  clear  that  the  words  "as  nearly  as 
may  be**  are  words  conferring  a  discretion  upon  the  legislature.  They  were 
not  in  the  original  constitution,  and  first  became  a  jmrt  of  the  funiiitmental 
law  by  the  amendment  of  IBOl.  That  amendment  could  have  hud  no  other 
purpose  than  that  of  conferring  a  discretion  on  the  legislature  in  malting  the 
apportionment.  But  we  are  not  without  judicial  guide  in  determining  what 
this  phrase,  "as  nearly  as  may  be,"  signifies.  In  Hailroact  Co.  v.  Horst,  9B 
U.  S.  800,  SOI,  Judge  Swaynk,  in  speaking  as  to  the  conformity  of  the  plead- 
ings and  practice  of  that  court  to  the  practice  of  the  state  court  when  the  ac- 
tion is  prosecuted  In  the  United  States  courts  In  a  state,  in  construing  the 
statute  of  the  United  StHtea  containing  these  words,  says:  "The  conformity 
is  required  to  be  as  near  as  may  be,  not  as  near  as  may  be  possible,  or  as  near 
as  may  be  practicable."  This  indefiniteness  may  have  been  suggested  by  a 
purpose.  It  devolved  upon  the  judges  to  be  affected  the  duty  of  construing 
and  deciding,  and  gave  them  the  power  to  reject,  as  congress  doubtless  ex- 
pected they  would  do,  any  subordinate  provision  in  such  state  statntes  which 
m  their  judgment  would  incumber  the  administration  (tf  the  law,  or  tend  to 
defeat  the  ends  of  justice  In  this  tribunal." 

The  constitution  of  the  state  of  Maine  provides  that  "the  districts  shidl 
conform  as  near  as  may  be  to  county  lines,  and  be  apportioned  according  to 
tba  namber  of  inhabttants.**  And  Judge  WurrHAH,  in  ooBttming  that  iao- 
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gnage*  nys:  "The  words.  *as  Dear  as  may  be,*  showed  that  something  was 
left  to  the  discretion  of  the  legislature,  and  are  to  be  re^;aided  as  in  some 
measure  discretionary,  and  not  contaiDlug  a  mandate  of  a  nature  so  explicit 
as  that  obedience  must  follow  without  consideration. "  The  language  of  th» 
constitution  In  that  state  is  even  more  explicit  than  in  the  New  York  constl- 
totion.  for  it  provides  that  the  apportionment  shall  be  made  "according  to 
the  number  of  inhabitants;"  and  jet  the  court  in  18  Me.  460.  in  de- 
clining to  interfere  with  an  apportionment*  say:  "If  tach  power  should 
be  abused  in  any  case,  the  remedy  is  with  the  people.  Those  gnllty  of 
any  such  ontn^  will  be  likely  to  become  in  time  the  victims  of  their  own 
mlBoonduct.  In  popular  goreroments.  this,  and  the  right  which  it  may  be 
beliered  the  people  will  exercise  of  displacing  bad  servants,  are  gre^  ehedca 
npon  the  abuse  of  power."  In  Prouty  t.  Stover,  11  Kan.  261.  the  court,  in 
discussing  tbia  question, aay;  '*Ad  ^tportionment  cannot  be  overthrown,  be- 
cause tlie  representatives  are  not  distributed  with  mathematical  accuracy  ac- 
cording to  the  population.  Something  must  be  left  to  the  discreUon  <tf  the 
I^slature^  and  it  may.  without  invaUdating  the  apportionment,  make  one 
district  of  a  lai^er  population  tiian  another.  It  may  rightlyconaidertheoom- 
paotnees  (rf  territory,  the  density  of  population,  and  we  think  the  prot»ble 
changea  of  the  future,  in  making  the  ^tribution  of  zepresentatlves." 

It  will  be  seen  that.  In  construing  constitutional  provisions  like  the  one 
nnder  consideration,  where  the  legislature  have  a  dlacreUon  in  making  the 
apportionment,  the  courts  have  not  regarded  theinselTes  as  authorized  to  re- 
view that  diwvetion.  Any  other  construction  wonld  make  the  apportion- 
ment to  d^>end  upon  the  discreUon  of  the  courts  which  have  not  been  in- 
vested by  Uie  constltotion  with  any  discretionary  power  upon  this  subject, 
and  take  the  same  from  the  l^is^ture,  where  the  eonsUtuUon  has  so  plainly 
lodged  it. 

i^in,  this  discretion  has  alwa^  heretofore  been  exercised  by  tlie  legislsr 
tnre  without  interferrace  from  the  Judicial  department  of  the  state,  which 
tumlsbes  a  strong  reason  for  holding  that  the  people,  by  universal  omaent, 
have  considered  that  that  power  is  Iwged  with  the  legislature,  and  that^  too, 
when  the  enum«^ion  showed  greater  inequalities  of  representation  than  any 
of  wliieb  the  relator  in  this  case  ecnnpl^ns.  In  the  apportionment  of  187^ 
Orange  county,  wtth  a  population  ot  82,225,  was  awarded  two  members  of 
assembly,  while  6t.  Lawrence  county,  with  a  population  of  78,014,  was 
awarded  three  members,  Suffolk  county,  having  a  population  of  50,850,  was 
given  one  men^bw,  wbUe  Cattaraugus,  having  only  45,787,  was  given  two 
members,  and  Washington,  with  a  population  of  46,330,  wasgivea  two  mem- 
bers, and  Niagara,  with  47.620,  Otsego,  with  48,987,  and  Wayne,  with  47,- 
567.  were  each  given  two  members;  so  the  list  might  be  multiplied. 

From  these  flgures  it  will  be  seen  that  the  legislature  baa  uniformly  mx^ 
deed  this  discretion,  and  tliat,  too,  without  their  acta  being  questioned  In  ttw 
courts  as  unconstitutional.  Beferenceto  these  Inequalities  are  not  made  for 
the  purpose  of  offsetting  one  wrong  against  another,  but  rather  to  show  that 
such  Irregularities  have  not  been  regarded  as  such  an  abuse  of  the  diaoietion- 
ary  power  vested  in  the  legislature  as  to  render  their  apportionment  un- 
constitutional and  void.  I  am  not  unmindful  of  the  fact  that  a  difterentoon- 
clusion  has  been  reached  by  a  majority  of  the  judges  of  the  generiU  term  of 
the  fifth  department  upon  some  of  the  questions  involved  In  this  motion. 
But  that  decision  did  not  Involve  the  restraining  of  a  state  officer  from  tbe 
discharge  of  a  statutory  duty  imposed  upon  him,  the  performance  of  which 
Is  a  necessary  prerequisite  to  the  holding  of  an  annual  election  in  the  state  for 
the  election  of  members  of  assembly.  It  is  true  that  the  moUon  before  us 
asks  the  mandatory  process  of  this  court,  compelling  tbe  secretary  of  state  to 
issue  noticesof  election  of  members  of  assembly  in  pnrtiuance  of  the  provi- 
sions of  chapter  208  of  the  Laws  of  1S79;  but  we  have  already  seen  that,  if 
chapter  397  of  the  Laws  of  1892  is  unconstitutional  by  reason  of  ttie  inequalitice 
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of  representation,  the  proTlalons  of  chapter  208  of  the  Iaws  of  1879,  based 
upon  the  enumeration  of  1875,  us  the  population  of  the  state  then  was.  would 
be  subject  to  tlie  same  criticism  and  oondemnatioa  In  a  matter  of  such 
grave  Importance,  so  far-reacblog  in  its  consequences,  the  court  shonid  not 
resort  to  this  extraordinary  power  of  injunction  and  mandamm  against  a 
oo-onlinate  department  of  the  government,  except  in  a  case  where  the  un- 
eonstltaticmality  of  the  law  under  which  the  adminlstratiTe  officer  is  required 
to  mot  la  free  from  reasonable  donbt 

In  SxparU  MeCollum,  1  Cow.  550,  Sataqb,  J.,  says:  "Before  the  courta 
will  deem  it  their  duty  to  declare  an  act  of  the  legislature  Toid,  a  case  must  * 
be  presented  in  which  there  can  be  no  rational  doubt.  An  act  of  the  legisio* 
tare  cannot  be  set  aside  as  unconstitutional  unless  ita  incompatibiUty  with 
the  oonstitutlon  is  manifest  and  unequivocal."  In  P«ople  r.  Drapwt  15  K. 
Y.  532-545.  the  eoart  say:  "There  Is  no  room  for  much  ^d  legislation  within 
the  pale  of  the  oonstitutlon,  but  whenever  this  happens  the  remedy  which  the 
eonstitntion  provides,  by  the  opportnuity  of  frequent  election  of  legislative 
bodies,  is  far  more  efficient  than  any  which  can  be  afforded  by  the  judiciary. 
The  courta  cannot  impute  to  the  legislature  any  other  than  public  motives 
for  their  acts."  In  Peopla  v.  Supervisors,  17  N.  Y.  285,  the  court  uses  this 
language:  "Some  respect  is  due  to  the  opinions  of  a  co-ordinate  power  of  the 
government.  A  legislative  act  is  not  to  be  declared  void  upon  mere  conflict 
of  interpretation  between  the  legislature  and  the  judicial  power.  Before  pro- 
ceeding to  annul,  by  judicial  sentence,  what  has  been  enacted  by  the  law- 
making power,  it  should  clearly  appear  that  the  act  cannut  be  supported  by 
any  reasonable  Intendment  or  allowable  presumption."  Within  these  rules 
of  interpretation  it  is  difficult  to  see  how  this  act  can  be  declared  nnconstltu- 
tional  and  void  by  this  court.  I  am  therefore  of  the  opinion  that  this  motion 
shoold  be  denied.  Motion  denied,  with  costs  and  printing  disbnisementa. 

Hkhriok,  J.  The  relator  asks  that  a  mandamtts  be  issued  by  this  court 
directing  the  defendant  to  issue  election  notice  to  the  clerks  of  the  respective 
counties  of  the  state,  and  that  he  embrace  in  said  election  notice  the  number 
of  members  of  assembly  required  and  allowed  to  be  voted  for  under  the  ap- 
portionment act  of  1879,  known  as  chapter  208  of  the  Laws  of  1879,  and  that 
be  be  restrained  from  accepting  and  filing  certificates  of  the  division  of  coun- 
ties into  assembly  districts  under  the  apportionment  act  of  1892,  known  as 
cliapter  397  of  the  Laws  of  1892,  and  restraining  him  from  doing  anything  to 
carry  into  effect  said  chapter  397  of  the  Laws  of  1892,  upon  the  ground  that 
siUd  act  is  uneonstitutiouHl  and  void.  Tlie  defendant,  by  the  attorney  gen- 
eral of  the  state,  maintHins  the  constitutionality  of  the  act  of  1892,  and  calls 
attention  to  the  fact  that  the  act  of  1879  is  subject  in  some  respect  to  the 
same  criticism  that  is  passed  upon  the  act  of  1892.  It  will  be  seen  at  once 
that  the  questions  involved  are  of  grave  moment  and  of  great  public  impor- 
tance. The  public  interests  imperatively  demand  a  final  determination  of 
this  controversy  by  the  court  of  last  resoit  at  as  early  a  date  as  is  consistent 
with  due  and  proper  deliberation.  The  election  is  to  Iw  held  NoTemlwr  8ili; 
the  court  of  appeals  meets  October  Sd.  This  court  is  now  in  session,  en- 
gaged In  hearing  cases,  and  will  be  so  engaged  for  some  time  to  come.  To 
wait  anttl  it  adjourns,  and  then  take  up  this  case  for  examination  and  de< 
temjinatioDt  will  postpone  the  decision  until  too  late  a  date  to  permit  of  lt» 
b<dDg  taken  to  the  court  of  i^tpeala  In  time  to  have  it  heard  and  decided  be- 
fore election.  Neither  can  I  during  the  term  of  the  court  make  such  an  ez- 
nminatiOB  of  the  ease  as  its  importance  demands,  or,  in  justiee  to  the  eonrfc 
of  which  I  am  a  member,  Sittemptr  during  the  session,  to  formulate  an  opin- 
ion upon  questions  of  law  so  grave  as  ace  here  invoiveii. 

The  genwal  term  <d  the  flfth  department,  in  the  oaae  of  Psople  v.  Boardi^ 
Sup'rs  Monroe  Co.,  20  K.  Y.  Supp.  97,  by  a  divided  court,  has  decided 
some,  bat  not  all,  of  the  questions  involved  in  this  proceeding.  I  have  read 
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the  very  able  and  teamed  opinions  by  tbft  several  members  of  tbeooartin 
thKt  ease,  but  am  not  prepared,  wlthoQt  further  exsmioation  and  reflection, 
to  either  concur  in  or  dissent  from  the  determination  arrived  at  in  that  case. 
Hut,  if  the  court  is  correct  in  its  reasons  for  its  decision  in  that  case,  it  aeenu 
to  me  that  It  must  neeeesarilj  dispose  of  this,  because,  as  was  pointed  out  hy 
the  attorney  general,  the  same  vice,  as  to  Inequality  In  tbe  apportionmeDt  al 
members  of  assembly,  exists  in  the  apportionment  act  of  1879  as  la  alleged  in 
regard  to  the  act  of  1892.  If  the  act  of  1892  Is  void  because  the  members  of 
assembly  have  not  been  "apportioned  amongthe  several  oountiea  of  the  state, 
*  *  *  as  nearly  as  may  be,  according  to  the  numbw  of  their  re^)ective 
inhabitants,"  (section  5,  art.  3,  Const.,}  then  the  act  of  1879  is  void  for  the 
same  cause,  and  there  Is  no  reason  why  the  court  should  command  the  aecrfr 
tnry  of  state  to  proceed  under  that  act  Instead  of  the  one  passed  tn  1892. 
Without,  then,  at  this  time  expressing  anyoptnion  as  to  the  constitutionality 
of  either  law,  and  for  the  purpose  of  expediting  the  final  determination  of  the 
questions  involved,  I  unite  wiUi  Mr.  Justice  Mathah  in  deciding  agaiOBt  Ui« 
application  for  a  mandamm.   Let  a  decree  be  entered  aeconlingly. 

FuTHAX.  J.  Since  the  submission  of  this  case  I  have  been  in  constant  at- 
tendance  at  general  term,  and  unable  to  consider  the  important  questions  in- 
volved, or  even  read  the  elaborate  brieCs  presented,  or  the  opinions  of  Justices 
BuxsXT.  Lewis.  Dwiout,  and  MAOOMBtfB  on  the  Monroe  Case,  20  N.  Y. 
Supp,  97.  My  associates,  comprising  a  majority  of  the'court.  have  reached 
the  conclusion  that  the  motion  for  a  mandamtia  should  not  be  granted. 
Counsel  suggest  thHt  an  early  decision  of  the  case  by  this  court  is  necessa^, 
in  order  thai  the  opinion  of  the  court  of  appeals  mayl>e  seasonably  taken 
npon  the  question  submitted  to  us.  Without  an  opportunity  to  examine  the 
case,  I  am  neither  able  to  concur  with,  or  dissent  from,  the  conclusion  of  my 
associates.  Inasmuch  as  my  opinion,  concurring  or  dissenting,  would  not 
change  tbe  result,  and  in  order  that  the  matter  may  be  at  once  submitted  to 
the  court  of  appeals,  I  deem  It  advisable  not  to  refada  the  e«ae  for  examina- 
tion. 


Jbpson  n.  PosTAi.  Tblbgrath  Oablb  Oo. 
ICaUaroMffta  Coinuv  Court  July,  18B8.) 

BaaviCM  or  Procsbs — CospoiuTioxfl — "Hurieive  Aobht.  " 

A  tetograph  operator  is  oot  a  "managiag  s^nt"  of  the  telegraph  oompaoy, 
within  Code  Civu  Proa  S  4SL,  providtug  that  process  agi^ott  a  oocporatioo  may  be 
served  on  the  presldeot  or  other  ofileer  or  "managing  agent " 

Appeal  from  justice  court. 

Action  by  Jepson  against  the  Postal  Telenaph  Cable  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals.  Reversed. 

T,  H,  Dowd,  {H.  H.  GtterTUst/,  of  counsel,)  for  appellant.  F.  0,  Royn- 
oldtf  for  respondent 

Ybebland,  J.  The  appelant  raises  the  preliminary  quQstton  tkal  the  soai- 
m<HiB  was  not  properly  served. 

The  return  shows  that  the  sammons  was  wemA  npon  cms  BeatoD  B. 
Weaver,  who  waa  a  telegraph  oporator  having  charge  of  the  eompaay'a  local 
telegraph  office  in  the  village  of  Salamanca.  Tli'  ramstaUe  who  served  the 
Bummons  returned  that.  Weaver  was  a  **managin»c  sgeat"  of  defendant,  but 
from  the  affidavits  read  by  the  defendant,  and  the  papers  submitted  on  the 
alignment  by  plaintiff,  It  is  plain  that  Weavw  was  In  no  sense  of  the  terna  a 
''managing  agent."  By  section  431,  Code  Civil  Froc.,  a  summons  may  be 
served  upon  the  {weeident  and  other  offloers  of  a  corporation,  or  upon  a  man- 
aging  agent.  Swtion  2879  applies  the  provisions  ol  section  4S1  to  actiona  in 
oourts  of  Justices  of  the  peace.  A  deSeet  appears  to  ealal  In  the  statute,  in 
mahing  no  provision  for  the  service  of  a  aummons  upon  sueli  a  corporation 
as  is  tbe  defendant,  in  cases  where  none  of  the  persons  named  tn  eenion  431 
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rwMe  witbiD  the  jurisdiction  of  a  jastloe^s  court.  While  the  proceedings  do 
not  show  such  a  state  <tt  foots  t6  exist  in  this  oase.  U  is  probablj  troe  that 
ptolDtiff  oMild  begin  bar  action  In  no  other  way.  The  service  open  Weaver 
appean  to  have  given  the  justice  no  ^risdlction  over  the  defendant.  In  the 
t>apers  submitted  bjr  the  plaintilT,  Weaver  represents  himself  as  being  a 
telegraph  operator  for  defendant,  with  an  office  on  Main  street*  in  Salamanca, 
having  charge  of  the  wires,  putting  up  and  keeping  in  r^air,  in  a  certain 
defined  section  of  conntiy,  under  the  orders  of  the  chl^  operator.  The  mean- 
ing of  the  tenn  "nuuuwlDg  agent"  has  been  dearly  deOned  in  several  deci- 
twa,  both  in  section  431  and  section  432.  In  Xeddington  v.  MaripotOt  L. 
<ft  Jf.  Co.,  19  Hun,  405,  tlie  o]rfnlDn  nads:  "It  is  quite  clear  that  the  legis- 
lature attached  importanoe  to  tlia  ton  ■tnanaging  agent,*  and  employed  It 
to  distinguish  a  peraort  who  should  be  invested  with  genwal  power,  involv- 
ing the  exercise  of  judgment  and  diserelkn,  from  an  ordinary  agent  or  em- 
ploye, who  acted  in  an  inferior  capacity  and  under  the  direotlMi  and  era- 
troi  of  superior  authority,  both  in  r^ard  to  the  extent  of  the  work  and  the 
manner  of  executing  the^  same."  This  caes  was  onder  seotlon  482  of  the 
Oode»  but  the  words  "maoHgiDg  agent"  have  tlie  same  meanliv»aRd  are 
used  In  the  eame  sense,  in  each  section.  To  the  same  Import  Is  Wintlow  v. 
Traiutt  Co.,  (Sup.)  4  X.  Y.  Snpp.  169. 

It  is  more  than  doubtfnl  If  the  evidence  offered  by  plalntlfl  upon  the  trial 
was  sufDelent  to  authorize  any  judgment  whatever.  It  seems  likely  that 
some  persons  In  the  employ  of  defendant,  in  tlie  work  of  stringing  wires  for 
the  tel^iaph  Una,  wantonly  mutilated  some  shade  trees  growing  tn  the  high- 
way in  front  of  plaintiff's  residence;  but  the  evid,enee  entirely  foils  to  pobit 
out  the  pnsons  who  did  the  mischief,  or  to  connect  tliem  with  the  defend- 
ant The  only  evidence  of  the  Injury  was  given  by  Clarence  Jepson,  a  son 
of  plaintiii;  who  testified  to  a  conversation  wUb  Weaver,  the  agent,  about 
defendant  cutting  them  off,  (meaning  the  trees,)  and  that  Weaver  iiad  told 
him  that  they  had  out  the  trees  down.  It  may  be  felrly  assumed  that  the 
witness  Intended  to  that  some  persons  in  the  employ  of  defendant  cut 
the  trees,  but  be  fell  far  short  of  so  saying.  Besides,  tlie  declarations  of 
Weaver  were  not  admiaslble  to  bind  the  defendant.  He  was  simply  an  em- 
ploye, not  even  shown  to  have  been  connected  wfih  the  cutting,  or  to  have 
had  any  personal  knowledge  as  to  who  did  It.  It  may  be  that  the  Injury 
eomplaincd  of  was  willful  and  unlawful,  bnt  for  the  reasons  ststsd  the  ra- 
eoTei7  cannot  be  sustained,   Tbe  judgment  is  reversed. 


AmtABN,  Respondent,  e.  Molthsattz,  Appellant. 
CAqTrvme  Oomrt,  Qtnmal  Term,  Fourth  Dtvatnmtnt.  lUj  18,  uoa.) 

Action  by  Jolm  J.  Aheam  against  Revlllo  H.  Molyneanx. 

No  opinion.  Judgment  reversed  and  a  new  triid  ordered,  with  costs  to 
abide  the  event.  Held,  (1)  that  the  elalm  of  sale  of  goods  is  not  entirely  sat- 
Ssfsctorily  proved;  (2)  tut  ttie  claim  for  overtime  is  unsupported  by  the  evi- 
denes. 


Baooh*  Bespondent,  v.  Bood,  Appellant 
(Atpreme  Court,  General  Term,  Fourth,  Departmmt.  May  IS,  U8B.) 
Action  by  Katbanlel  T.  Baoon  against  Margaret  T.  Bood. 
Ho  ofialoa.  Judgment  and  order  affirmed,  with  costs. 

Baowv,  Beepondent  e.  Herrtok.  Af^llant 

<9i«prMiM  Court,  Gmtrol  Term,  FowVt  Department,  liaj  18, 1809.) 

Action  by  Gomelia  Brown  as  administratrix,  etc.,  against  Frank  Hscrlek. 
lu^eaded. 

AO  opinloo.  Jadgmcnt  afflrmed.  with  costs. 
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BowuBBt  BoBpondent,  e.  Wiloox.  AppeUaut. 
(SuprenM  Court,  Omeral  Term,  fouirih  DeparttnmU.  Maj  U,  IM.) 
AcUon  by  Heniy  F.  Bowler  against  Frank  E.  Wiloox. 
No  oplaloo.  Older  reversed,  with  CIO  costs  and  disbursemento. 


Fee^  BespoodenU  «•  Mahut,  Appellant. 
(Supnme  Court,  Omeral  Term,  Fourth  Deportment.  Mmj  1^  uoIl) 
Action  hj  Andxew  J.  Feek  against  John  Mauley. 
Ko  opinion.  Jodgment  and  order  remsed  od  the  exoeptUna,  and  a  mw 
Mai  ordered,  with  costo  to  abide  the  erent.  Held.  (1)  that  vhetber  than 
was  a  conTereion  of  the  salky     the  defendant  sboold  have  been  snbmltted 
to  the  jurjr;  (2)  It  was  error  to  exdnde  the  <ndnlon  of  the  witness  SanwaU 
to  the  Taloe  of  the  snlky.  See  16  N,  T.  Snpp.  952. 

Oallup,  Bespondent.  e.  Bbonbon,  Appellant. 
0uprmne  Court,  OenercU  Term,  Fourth  DetMrtmenL  Maj  18, 16B9.) 

Action  by  James  Gallup  against  Selah  M.  BrotiBon. 
Ko  opinion.   Judgment  and  order  affirmed,  witb  costs. 

Hall,  Bespondent,  o.  Londoh  Asbub.  Oo.,  Appellant. 

iSHpnme  Court.  Oeneral  Termt  Fourth  Dtpartmmt.  lUy  1^  UOL) 

Aetioo  bgr  Malinda  HsU  agdnat  ttie  London  Assurance  Oompaqx- 
No  opinion.  Judgment  and  order  affirmed,  with  costs. 

Hns.  Bespondent.  e.  Unitbd  Life  A  Aoa  Im.  As8*h,  Appellaiit. 
(Supreme  Court,  Omeral  Term,  Fourth  Department  Mmj  18, 1889.) 

Action  by  Scdomon  Hess  against  the  United  Life  A  Actddent  JaauaoM 
Association. 

No  opinion.  Jndgment  and  order  affirmed,  with  oosta. 

Kbnhedt.  Bespondent.  e.  MoNaicaiu*  Appellaat. 
(Supreme  Court,  General  Term,  Fourth  Department.  Xij  UH) 
Aetioo  by  Bllen  Kennedy  against  Thomas  MoNamara. 
No  opinion.   Judgment  affirmed,  with  coats. 

LOMO,  Bespondent.  e.  HERBlNa.  AppellantL 
(Supreme  Court,  Oeneral  Term.  Fourth  DepaartmmL  Maj  U,  ISBft) 

Aetion  1^  James  Long  against  Charles  Herring. 
No  opinion.  Judgment  affirmed,  with  costs. 

LvuBARD,  Bespondent,  o.  Miller.  Appellant. 
{Supreme  Court,  General  Tiorm.  Fourth  DepartmmU.  Maar  IS.  IMH) 

Aetion  by  Ralph  8.  Lumbard  against  Phineas  M.  Miller. 
No  opinion.   Judgment  affirmed,  with  custa. 

Mabxdi,  Appellant.  Ok  MAifurAOTimEBS'  Aooideht  Indbhhxtt  Oo.,  Be- 
spondent. 

(Atpreme  Oourl^  Oeneral  Tonot  Fourth  Depar^ent,  Maj  18,  ISM.) 
Action  by  Eliza  A.  Martin  against  the  Manufacturers*  Accident  Indemnity 
Company. 

No  opinion.  Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to 
abide  the  erent.  For  former  report,  see  16  N.  T.  Supp.  809. 
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Moee.  Bespondeat, «.  Tomne,  AppdlaDt 
(9uprem«  Court,  General  Term,  Fourth  DepartmeiU.  Maj  1I,UB1) 

AfitloD  bj  Aaron  Mogg  against  John  Yonng,  in^laaded. 
Ko  <^nt(m.  Jadgmeat  afflnned,  with  costs. 


O'OoNHOB.  Respondent,  o.  Shbsuab,  Aj^dlant. 
(Suvnme  Court,  Oeneral  T»m,  Fourth  Deparlmma.  Hmj  U,  IBKi 
Action  by  Edward  O'Connor  against  millfl  Sherman. 
Bd  opinlMi.  Uotlon  granted  dismissing  the  appeiiU  with  810  eosta. 


FaavuB  «D  rwL  Baom,  Appellant, «.  Boabd  or  TEUim  or  viu.Aa  or 

Owsoo.  Bospondent 

ISupreme  Court,  Oeneral  Term,  J^mrth  Departmmt.  IU7 18, 18BH) 

Action  hj  the  people  on  the  relation  of  H.  Oorydon  Brown  against  the  boam 
of  trnsteee  of  the  village  of  Owego. 
Ko  opinion.  Order  affirmed,  with  810  costs  and  disbursement*. 


BoBEBTS  V.  Johnstown  Bank  et  al, 
(Supreme  Court,  Oeneral  'Arm,  Vourth  DepartmenL  Uaj  18,  lan.) 
Action  hj  Emma  F.  Boberts  against  the  Johnstown  Bank  and  others. 
No  opinion.  Motioa  for  leargnment  denied.  For  deelsiOD  on  appeal,  sea 
14K.  T.Bnpp.482. 

Shbldon,  Appellant,  v.  Babnbt,  Bespcmdenk. 
(SuprwM  Court,  Oeneral  Term,  FourOi  Department.  Hay  18.  laBL) 
AeUcm  Iqr  John  Sheldon  against  Martin  Barney. 

Ko(^nion.  Judgment  and  order  afflrmed.  wttti  OQiti.  Sm  WUmpUr. 
JliBwm  10  NeU  467, 20  N.  W.  Bep.  682. 

Shefxbd,  Appellant,  e.  Habdik,  Beapondent. 
ifiuprmu  Court,  General  Term,  Fourth  Department.  Maj  IS,  tM) 

Action  by  M.  Ella  Sbeperd,  as  administratrix,  ete.,  against  Htoam  Hardia. 
JSn  opinton.  J ndgment  of  the  eoonty  eonrt  rarened*  and  the  Judgment  ttf 
the  Justine's  coort  afflrmed,  with  oasts. 


SaJWWBMMM,  Bsspondsnt,  e.  Supbub  OomrauL  or  SoonTr  or  Bblbot 

GvASDiANS,  Ai^Umt. 
(Supreme  Ooisrt,  Oeneral  Term,  Fourth  Department.  Maj  is,  isBS.) 
AflUoD  by  Bamoel  SUrerman  against  the  Supreme  Gonnoll  of  the  Society  o< 
Sdeet  Gasrdtans.  ^ 
Ko  opinion.  Judgment  and  order  affirmed,  with  costs. 

Smith.  Appellant,  e.  Dkbssrr,  K^spondent. 

(ffuprems  Court,  Generot  Term,  fWA  DepartmmL  May  l^  IflKBL) 

AoUon  by  Daniel  H.  Smith  against  Joseph  Dresser. 

Ko  <^nkiiL  Jadgment  of  the  county  coort  afflrmed,  with  ooats. 
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Tn  fv  Thoiip«»i*b  Will. 
Rbtnolds  9t  al,,  Appallanta,  e.  Thohpsoh,  Baspondeat. 
{auvreme  Court.  General  T^rm,  Fourth  DerartmeiU.  May  18,  isn.) 
In  the  matter  of  the  last  will  and  testament  of  lather  Thompson,  deoened. 
No  opinion.   Decree  of  the  surrogate's  court  afllrmedt  with  oosts. 


TowH  or  Salina,  Bespondent,  v.  Stbfbbns,  Appellant. 
(Stipreme  Court,  General  Term,  FovrOi  Department.   M«y  tBSD.} 
Action  by  the  town  of  Salina  against  CJornellus  Stephens. 
N'o(q»inlon.  Judgment  reversed  on  the  facts,  and  a  new  trial  ordered,  witb 
costs  to  abide  the  event. 


Yeoa  *t  a/..  Bespondents, «.  Wrbbxbb,  Sberlfl.  Appellant. 
<i9ux>r«fne  Court,  Qeneral  Term,  FotwHi  Department.  May  18, 18S9.) 
Action  1^  Joeeph  A.  Yega  against  Thomas  Wbeeler,  as  sheriff  of  Onrida 

COQDty. 

No  opini<m.  Jndgment  and  order  reversed  on  the  exertions,  and  a  new 
trial  ordered,  with  coats  to  abide  the  event.  Held,  that  it  was  error  to  charge 
the  jury  "that  it,  at  the  time  of  the  purchase,  Sherwood  &  Hemmens  were 
iDSolvent,  and  knew  that  the  plnintiff  relied  upon  their  solvency,  that  was  a 
fraud,  and  the  sales  were  void."  See  HotokMn  v.  Sank,  127  N.  7.  829, 27 
N.  £.  Bep.  1050. 

Village  or  STAHToaD,  Appdiant,  v.  Fibheb,  Bespondent. 
{tiupreme  Court,  General  Term,  Fourth  Department  Maj  USA.) 
Action  by  the  village  of  Stunfoid  againat  John  H.  Fisbee. 
No  opinion.  Motiim  for  leave  to  appeal  to  tbe  coart  of  appeals  granted,  as 
the  case  involves  a  question  of  law  that  ought  to  be  reviewed  by  Uu^  court. 
F(H  decision  on  appeal,  see  17  N.  Y.  Supp.  609. 


Wait,  Appellant,  v.  Both  et  al.,  Bespondenta. 
(Suprenu  Court,  General  Term,  FourOt  Department.  May  18,  UOS.) 
Action  by  Hiram  L.  Walt  against  Alfred  P.  Both  niid  others. 
No  opinion.  Judgment  reversed,  and  a  new  trliii  ozdeied,  with  costs  to 
sbtde  tbe  event. 


WXMSLOW,  Appellant,  v.  Carthaob,  S.  H.  A  W.  B.  Go.  et  at,  Hespondents. 
(Supreme  Cew%  General  Term,  Fourth  DepartmeuL  Uaj  18, 1880.) 

Action  by  Norris  Wioslow,  trustee,  against  the  Carthage,  Saekett  Harbor 
A  Wfstern  liallroad  Company  and  others. 

No  opinion.  Order  reversed,  with  910  costs  and  disbursements.  Held. 
(1)  that  an  order  on  tuotion  of  one  of  several  defendants  directing  a  diaoon- 
tlnuance  of  an  action  based  upon  eonfiidlDg  affidavits  is  irregular;  (2)  whetber 
the  tender  was  good  and  effectual  should  not  be  determined  npoa  ^*^'iTtlng 
sffldavita. 


TOUHG  et  qL,  Appellant,  e.  Srom*  Sheriff,  Be^ndent 
Vavpreme  Court,  Oiiural  Term,  Fourth  Deportment  Maj  18,  un.> 

Action  by  John  B.  Young  and  others  agninst  Winfield  Stone,  as  absciffa  etc. 
No  opinion.    Order  reversed,  with  «10  costs  and  disbursements. 
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BAQixr  «.  Pbttzbonb. 

(Superior  Court  qf  Buffalo,  Equity  Term.  JvOj  20^  UDB.) 

OomoBUTioii— Joist  Judombst— Rbleasb— Etidikcb. 

In  an  action  for  contribution  It  appeared  that  a  recelrer  recovered  a  joint  Jvdg- 
ment  agalBat  W.  and  defendant'*  iatestate  as  stockholders,  which  W.  paid.  De- 
fandaot  contended  that  W.  released  Intestate,  and  one  witness  testified  that  at  ■ 
time  when  the  grounds  for  the  Jadnoent  existed  W.  offered  to  deed  oertaln  prop- 
erty to  Intestate  for  his  "interest"  m  the  companj;.  At  that  time  there  were  iaroe 
undivided  profits,  but  the  stock  had  lost  its  earninff  power.  W.  testified  that  the 
transfer  was  for  intestate's  interest  In  the  proflu,  and  not  for  the  stock.  Held, 
that  defendant  failed  to  overcome  the  prima  faole  tlabUlty  for  oontribution. 

Action  by  Mary  W.  Bagley  against  Stougliton  Fetttbone  to  compel  contrl- 
buUon.  Ttae  dfath  of  defendant  was  BugKested,  and  Lauren  W.  Fettlbone. 
bla  administrator,  was  substituted  In  his  place.   Judgment  for  plaintitt. 

X.  If.  Bangs,  for  plaintifF.   David  Miller^  for  defendant. 

Hatgh,  J.  Upon  the  testimony  In  this  case  it  appears  without  dispnta 
tbat  Woodruff  and  Stou;fhton  Fettibone  were  stockholders  in  the  Hydro- 
static Faper  Company;  that  said  company  was  dissolved  by  action,  and  a  re- 
ceiver appointed  of  its  property;  tiiat  such  receiver  recovered  a  joint  judg- 
ment against  Woodruff  and  Fettilwne  for  and  on  account  of  their  IlHblHty  as 
stockholders  in  said  company;  that  Woodruff  thereafter  paid  said  judgment 
In  full,  and  Fettibone  has  paid  nothing.  Upon  tliese  facts  it  is  concitiBive 
tbiU  Fettibone  is  legully  bound  to  contribute  one  half  of  the  sum  paid  by  bis 
eodefendant.  This  result  is  not  comt>ated  by  defendant.  What  iB  claimed 
]fl  that  Woodraff  releHsed  Fettibone  from  all  liability  on  account  of  the  ctidm 
ont  of  which  the  judgment  arose  before  it  was  obtained,  and  consequently, 
aa  between  them,  it  was  tlie  sole  debt  of  Woodruff.  For  its  support  tins 
claim  rests  upon  a  single,  isolated  statement,  claimed  to  have  been  made  by 
Woodruff  during  a  negotiation  between  liimseif  and  Fettibone.  At  this 
time  the  parties  stood  to  each  other  in  this  attitude:  Both  held  an  equal 
amount  of  stoi-k.  The  earnings  of  the  stock,  over  and  above  expenses,  was 
$66,000.  Each  was  entitled  to  $33,000.  Nut  only  was  this  sum  due  each, 
but  it  represented  all  there  was  of  value  in  connection  with  the  company,  as 
its  earning  power  had  ceased.  The  ground  upon  which  the  receiver's  judg- 
ment was  obtained  then  existed,  and,  so  far  as  appears,  was  not  thereafter 
changed  by  any  act  of  eitlier  party.  It  was  under  ttiese  conditions,  and  dur- 
ing negotiations  for  a  settlement  of  the  accounts,  tbat  Lauren  Fettibone  tea- 
tifles  he  heard  Woodruff  say  to  the  deceased,  "I  will  deed  you  the  Washing- 
ton property  In  exchange  for  your  interest  in  tlie  Hydrostatic  Faper  Com- 
pany." It  is  claimed  that  this  statement  necessarily  embraced  the  stock  held 
by  Fettibone,  but  it  does  not  say  so  In  words.  The  earnings  were  an  inter- 
est, and  the  only  interest  of  value.  It  is  therefore  as  fair  an  inference  that 
the  thing  of  value  was  the  thing  negotiated  about,  and  about  which  the  prop- 
osition was  made,  as  it  la  to  say  that  it  embraced  property  of  no  value,  with 
respect  to  which  it  does  not  appear  tbat  a  single  woi^  was  said,  beyond  the 
quoted  words.  We  may  bring  to  our  aid,  under  such  circumstances,  the  well- 
understood  reasons  which  move  a  person  to  secure  to  himself  property  or 
rights  to  which  he  is  entitled.  The  833,000  was  not  there  in  money.  Wood- 
ruff had  that,  and  it  is  quite  evident  that  Fettibone  wanted  it  or  its  equiva- 
lent. That  was  his  interest;  and.  when  that  was  secured,  Iiis  troubles,  in  a 
property  sense,  were  over.  I  think  the  statement  clearly  susceptible  of  such 
limitation.  But,  if  it  be  conceded  that  the  proposition  embraced  the  stock. 
I  do  not  think  d^endant  is  aided.  The  liability  upon  which  the  judgment 
was  foonded  then  existed.  8o  far  as  appears,  it  was  not  and  could  nut  be 
shifted  by  a  mere  transfer  of  the  stock.  There  is  nothing  to  be  found  in 
the  testimony  which  shows,  or  tends  to  show,  that  a  word  passed  or  was  said 
v.20N.Y.B.no.7~20 
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by  either  Woodruff  or  Pettibone  about  the  existent  action,  or  any  contingent 
liability  arising  thereon;  while  tbetftls  not  a  word  in  the  proposition  which 
in  the  remotest  manner  refers  to  it.  It  appears  to  me  that  it  would  be  doing 
violence  to  both  law  and  language  to  now  infer  that  the  parties  at  the  time 
intended  that  Pettibone  should  receive  full  compensation  for  his  Intetest  in 
the  company,  aud  be  relieved  from  liability;  that  Woodruff  should  pay  and 
assume  it.  The  auUioritles  relied  upon  by  defendant  have  no  application 
to  such  H  case.  In  Savage  v.  Putnam,  S2  N.  Y.  501,  certain  members  of  a 
firm  assigned  tfaelr  interest,  with  the  assent  of  their  copartners,  to  solvent 
parties,  and  it  was  expressly  stipulated  by  all  that  the  retiring  partners  should 
cease  feo  be  liable  for  debts  than  existing.  As  between  the  parties  thereto,  it 
waA  held  that  the  assignors  ceased  to  be  liable  for  the  partnership  debta.  Id 
Morss  V.  Gleaaon,  64  N.  T.  204.  a  partner  sold  out  his  intereat  in  the  firm  to 
a  third  party.  It  was  held  that  such  person  acquired  a  right  to  an  account- 
ing in  respect  to  the  partnership  effects,  and  that  such  property  was  hdd  in 
trust  for  the  payment  of  the  Arm's  debts;  that  the  retiring  partner  was  surety 
for  the  debts  of  tb^  firm  to  the  extant  that  the  assets  were  sufficient  to  pajr«nd 
discharge;  tiiat,  inasmuch  as  there  were  sufficient  assets  at  the  time  of  too 
transfer  to  pay  and  diacharge  all  debts,  he  was  not  liable  upon  a  note  held  by 
his  wife  against  the  firm,  which  be  caused  to  be  transferred  to  one  of  Uie 
partners  upon  an  independent  transaction;  that  the  only  effect  was  to  give 
sach  partner,  as  against  bis  copartners,  a  greater  interest  in  the  trust  prop- 
erty. In  PinUy  v.  Fa^t  17  Hun,  67,  a  partner  was  indebted  to  the  copact- 
nenbip  in  a  large  amount.  He  sold  out  aU  his  right,  title,  and.  interest  to 
his  oopartneiSt  who  oavenanted  to  save  him  harmless  from  all  firm  debts.  It 
was  held  that  tbe  agreement  operated  to  dischares  the  debt.  In  two  of  these 
cases  tbe  exemption  from  liability  reata  upon  an  agreement.  In  the  thii?d, 
so  far  as  tbe  law  operated  to  create  liability  ind^enfleat  of  ex(ireaa  covenant^ 
the  facta  sbawed  auffioient  pn^rty  to  meeiiitk  and  ttie  datermiaatioD  o£  the 
court  was  baaed  upon  that  CQoslderatloa.  I  an  not  able  to  see  tbeic  ^lUca- 
tion  to  the  tacts  of  tbia  ease. 

There  ia  anothra  view  uf  this  action  which.  Z  think  ahonld  obtain.  Wood- 
ritff  deniu  that  be  ever  proposed  to  purchaae  tbe  Intenat  (rf  Pettibone  ln  Uie 
stock  o£  the  companjc.  but  Insists  that  tbe  wbole  neg(rtiatio&  related  to  PetU- 
boiu'B  sbsre  of  tbe  profits;  that  for  this  sam.  and  that  alone,  be  trensfscred 
tbe  property.  Both  Woodruff  and  tbe  iitesent  defendant  are.  to  be  treated  as 
interested  witneasas  The  liability  against  Fettibone?a  estate  reata  upoa  the 
judgment  Prima  facie  this  makes  out  a  case  for  plalnUff.  Upon  defend- 
ant rests  the  harden  of  overthrowing  it.  An  analysts  d  Mr.  F^ibene's  tes- 
timony shows  tliat  theoa  was  a  conveisatipn  about  matters  eeiuieeted  witb 
tbe  paper  company,  sod  about  matters  connecbad  with  the  Washington  street 
pn^ertgr,  whith  lasted  for  twenty  minutes  or  half  an  hour,  at  the  time  when 
tbsdaimsdpropositioo  was  made  and  accepted;  that  these  matfeeia  weie  not 
only  talked  over  at  tbis  Ume,  but  theiy  bad  been  tbe  subject  of  conTerantlon 
several  ttmea  before.  Mr.  Pettibone  was  unable  to  give  the  ooniKnaUons,  oc 
any  of  tbem,  in  detail,  or  to  ^ve  tbe  substance  «rf  thenu  He  did  not  claim  an 
accuzata  recollectioa,  or  any  but  the  most  general  remembrance,  and.  thla  re- 
lated to  tbe  time  when  tbe  oonvusation  was  held,  as  well  as  to  its  m^lec. 
In  addition  to  tbia,  be  did  not  claim  that  he  paid  parUcuIar  attention  to 
tbe  discussion  until  the  words  already  quoted  were  spoken;  so  that  what  pre- 
ceded or  followed  these  words,  whether  they  wve  in  any  respect  qmUifled*  or 
whelber  tbe  interest  meotioned  embraced  Uie  stock  or  ma  limited  to  Uu 
amount  due  as  proflits,  we  do  not  know.  lHo  reflections  need  be  east  upon  tbto 
testimony,  or  upon  tbe  veracity  of  the  witness;  for  wben  we  tsfce  Into  con- 
aideratiott  tbe  imperfections  of  memory,  the  hlmding  ot  ideaa,  the  coafusioa 
liable  to  be  ermted  by  different  conversations  covering  some  period  of  time, 
tlu  llabUity  of  tbe  person  spt-aking  to  fail  in  dearly  expresi^ng  Us  meandns* 
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and  otVhe  penon  listening  to  mitiunderstsnd  hhm,  the  lengtb  ot  time  which 
has  el^sed  since  the  statement  was  made,  and.  above  all,  the  conceded  fact 
that  the  whole  conversation  is  not  given,  it  is  enough  to  oaf  that  such  testi- 
mony must  rank  very  low  as  evidence,  even  though  it  comes  from  a  witness 
of  nnqaestloned  veracity.  Taking  this  view  of  the  evidence,  I  think  it  is  en- 
tirdy  ioaufltoient  to  sweep  away  the  liability  created  by  the  judgment,  coupl«d 
with  the  oth«r  conceded  ffeets.  Jai^gment  is  therefore  ordered  in  favor  of  tb« 
[daintiff  for  the  amount  of  Ute  contribution  asked,  with  interast  and  costs. 


In  r$  PcRDT's  Wux. 

{Surrogate's  Court,  Omnge  County.  January  ^,  1803.) 

WlLt*— Two  Ikbtbxjmbvt^— Friobitt. 

Decedent  fliled  out  and  executed  two  blank  forms  of  a  will,  but  neither  waa 
dated.  One  purported  to  dispose  of  money,  and  tXno  apet^flo  artleles,  while  the 
otiker  dlBpoaed  or  apedflc  articles  only,  and  none  of  the  swne  articles  were  men- 
tioned in  Dotb.  Bow  Inetmme&ta  ooatalned  In  tbe  printed  pmtloa  a  olaose  revok- 
ing all  Ibrmer  will*.  The  only  surviving  witness  testified  that  one  Instnuaent 
was  executed  several  months  before  the  other,  and  before  executing  the  seooud 
testatrls  said  to  her:  **I  have  changed  my  wUl.  I  have  added  to  it  *  *  * 
This  Is  another  part  of  my  will,— an  addition.  I  have  some  other  things  to  will 
away. "  It  also  appeared  mat  after  executing  one  of  the  luatnunents  decedent  re- 
oeired  from  a  sister  some  anloles  of  household  furniture.  B.eld,  that  the  revok- 
ing dausea  should  be  Ignored,  and  the  instrument  in  wbloh  legacies  of  money  were 
aoade  ^uld  be  admitted  to  probate  as  deoedent's  will,  and  fine  other  as  a  oodloU 
thereta 

Applleatkm  for  probate  of  two  instraments,  eiich  wiUiont  date»  and  pni^ 
porttsg  to  be  the  hut  will  of  Frances  S.  Pnrdy*  deoeneed.  One  inslarilmeiil 
admitted  as  Uie  will,  and  tbe  othw  as  a  codicil  thereto. 

B,  H.  CAampion,  tor  petttioDM;  C.  If.  Coteman,  special  gnaidlan,  for 
infant  next  of  kin.  Sweegjft  special  gnardlan,  for  tnfitnt  legatees. 

CoLBWAN,  8.  Franeee  E.  Furdj  died  on  the  13th  day  of  Oetober,  1891,  a 
resident  of  the  dty  of  Mlddletown,  in  this  counter,  having  an  estate  of  about 
•5.000,  aU  personal  property.  Two  Instruments,  npon  a  foar-page  sheet  of 
paper,  each  instrnment  in  form  a  c<»nple(e  will,  are  offet^  for  pro&te  as  the 
will  of  the  deceased.  Upon  one  page  and  its  reverse  is  printed  the  luual 
blank  form  of  a  will,  and  upon  the  succeeding  page  and  its  reverse  is  another 
printed  blank  form  of  a  will.  The  two  leaves  of  the  sheet  have  never  been  torn 
apart.  Tiieonly  porttooii  of  eaob  printed  form  that  are  filled  in  are  the  lai^ 
spacee  following  tbe  printed  words.  "First,  after  all  my  lawful  debts  are  paid 
and  discharged.  I  give  and  bequeath,"  the  blank  left  for  the  name  of  the  ex- 
ecutor, and  the  blank  tot  the  year.  In  the  first  of  these  spaces  in  eaeh  instru- 
ment Is  a  list  of  legacies.  In  one,  seventeen  legatees  are  named,  and  five  in 
tbe  other;  four<tf  them  oeonrrlng  in  both  instruments.   The  same  executor 

is  named  In  both,  and  both  bear  date  the  day  of  .  1891.  Each 

inatrument  Is  a  copy  of  the  other,  except  the  portion  containing  the  names  of 
the  legatees  and  description  of  the  legiwies.  In  the  instrument  naming  17 
iMfatees,  there  is  a  legacy  of  9500,  two  of  9400,  one  of  9300,  severftl  of  9200, 
9150*  and  9100;  amounting  in  all  to  tbe  sum  of  92.600.  Tbe  remaining  leg- 
aoies  anat  ^eolfio  articles,  principally  of  household  ftirniture.  In  the  other, 
tbe  legacies  are  all  of  specil3c  articles  of  housebold  goods,  and  are  of  articles 
not  mentioned  In  the  other.  Both  instruments  have  in  the  printed  portion 
the  uaoal  olause  revoking  all  former  wills.  The  subscribing  witnesses  are 
tbe  same  to  botb  instruments,  one  of  them  being  now  d«td.  Tbe  surviving 
witness  in  both  cases  filled  in  the  blanks  left  in  that  clause  in  the  printed 
form.  This  wttness  testiOes  that  one  was  executed  several  months  before  the 
other,  but  sbe  is  unable  to  tell  which  one  was  executed  first.  She  thinks, 
however,  that  the  one  giving  a  gilt  mirror  was  executed  last,  because  she 
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thinks  the  deceased  did  not  have  the  mirror  at  the  time  the  first  instrument 
was  executed.  The  instrument  ]n  which  the  gilt  mirror  is  given  is  the  one 
containing  the  gifts  of  money.  The  deceased  ami  t>olh  witnesses  were  wom^n 
weli  advanced  in  life,  and  there  is  no  evidence  that  eitlier  of  tltem  had  any 
previous  experience  in  such  matters,  or  that  either  had  any  knowledge  of  the 
legiil  requirements  for  the  preparation  and  execution  of  a  will.  Tlie  sub- 
scribing witness  testifies  that  the  deceased,  before  the  execution  of  tlie  second 
instrument,  said:  "1  have  clianged  my  will.  I  have  added  to  it,  and  I  want 
you  to  come  and  give  me  your  signature  again."  She  also  testifies  that  the 
testatrix  said  at  the  time  of  the  execution  of  the  last  instrument:  **Thi8  is 
another  part  of  my  will, — an  addition.  I  have  some  other  things  to  will  away. " 
The  only  provision  in  either  instrument  in  the  nature  of  a  residuary  clause 
Is  found  in  the  one  giving  legacies  of  money,  and  occurs  near  the  end  of  tlie 
written  part,  and  after  the  gifts  of  money.  It  is  as  follows:  "After  all  my 
debts  are  paid,  the  remainder  of  the  money  to  he  equally  divided  t}etween  the 
different  heirs  mension  in  the  will  of  money."  Then  follow  otiier  legacies  of 
specific  articles.  The  written  portion  of  the  other  instrument,  after  the 
printed  words:  "I  give  and  bequeath,"  reads:  "The  followiug  articles  to 
my  different  nieces  mension  in  this  will."  Tben*follow  legacies  of  speoiUc 
articles  of  household  goods  to  five  persons,  and  these  legacies  are  the  only 
provisions  in  this  instrument  relating  to  propeity. 

It  is  laid  down  as  settled  law  in  Williams,  Ex'rs.  p.  166:  "If  two  incon- 
sistent wills  be  found  of  the  same  date,  or  without  any  date,  and  no  evi- 
dence can  be  adduced  establishing  the  posteriority  of  the  execution  of  either* 
both  are  necessarily  void,  and  the  deceased  must  be  considered  intestate. 
But  in  every  case  the  courts  will  struggle  to  reconcile  them  if  possible,  and 
collect  some  consistent  disposition  from  the  whole."  The  evidence  of  the 
surviving  subscribing  witness  establislies  beyond  question  that  these  two 
wills  were  uot  executed  at  the  same  time,  but  she  only  has  an  impresaion 
as  to  which  was  executed  first.  I  am  satisfied  that  the  witness  is  wrong  as 
to  this  fact.  It  is  altogether  more  probable  that  the  testatrix  executed  fii-st 
the  instrument  in  which  there  is  apparently  a  complete  disposition  of  her 
estate;  especially  in  view  of  the  fact,  which  is  conceded  to  t>e  true,  ttiat  the 
property  received  by  her  from  her  sister  after  the  execution  of  the  first  iastro- 
ment  consisted  largely  of  household  furniture,  and  did  not  greatly  augment 
her  estate;  and  tjiis  is  in  harmony  with  the  remark  made  by  her  at  the  time 
of  executing  the  second  instrument,  that  she  had  some  other  things  to  will 
away.  Parol  evidence  of  these  facts  was  admissible,  as  it  related  to  an  am- 
biguity upon  the  factum  of  the  instruments.  Id.  353.  This  being  true, 
then  it  results,  if  full  force  is  given  to  all  the  provisions  of  the  second  instru- 
ment, pttrticularly  of  the  clause  revoking  all  former  wills,  ttiat  the  first  or 
principal  will  is  revoked,  and  the  latlei*,  which  only  makes  a  partial  dispo- 
sition of  the  estate,  will  l>e  substituted  in  its  place,  thus  leaving  the  deceased 
intestate  as  to  the  greater  portion  of  her  es^t&  A  careful  reading  of  tbe 
disposing  portions  of  tlie  two  instruments,  and  the  remarks  made  by  the  tes- 
tatrix at  the  time  of  ttie  execution  of  the  second,  will,  I  think,  show  that 
such  was  not  her  purpose,  but  rather  that  one  instrument  was  to  supplement 
the  other.  This  purpose,  if  possible  within  the  provisions  of  the  law,  should 
be  sustained.  Courts  do  not  confine  the  testamentary  disposition  to  a  single 
instrument*  but  they  will  consider  several,  of  different  natures  and  forms 
and  dates,  as  constituting  together  the  will  of  the  deceased.  The  form  of  an 
instrument  Is  not  controlling.  It  may  be  intended  for  a  deed,  and  yet  opiate 
as  a  will.  And  a  subsequent  will  doea  not  necessarily  work  a  total  revocar 
tion  of  s  former  one,  unless  the  latter  expressly  or  in  effect,  by  being  incon- 
sistent with  it,  revoke  the  former.  These  are  well-settled  legal  piinclplea. 
I  have,  however,  been  unable  to  find  a  case  in  which  an  instrument  oontain- 
\nji  an  expressed  revocation  of  former  wills  was  held  not  to  revoke  sach  for* 
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mer  wtIL  U  is  a  nuudm  that  "no  man  oan  die  with  two  testamentfl;"  and 
Sir  H.  J.  Fdst,  In  Plenty  v.  West,  1  Bob.  Ece.  26^  said  that  he  knew  of  nocaae 
where  a  testator  called  a  will  "his  last  will"  in  which  the  court  held  for- 
mer papers  to  be  included.  The  authority  of  this  case,  at  least  to  the  extreme 
l>oiiit  to  which  the  law  is  there  carried,  has  been  questioned.  WilliamB,  Ex'rs, 
163,  note  a  It  was  held  in  NOaon  v.  Mc&tffert,  3  Barb.  Ch.  158,  that  when 
a  later  will  is  inconsistent  with  a  former  will  in  some  of  Its  provisions 
nierelr,  it  is  only  a  revocation  pro  tanto.  See,  also,  Brant  v.  WUlsont  8  Cow. 
56;  NeWBomh  v.  Wehstmr,  113  N.  Y.  191,  21  N.  B.  Rep.  77.  And  in  Bar- 
wood  T.  Qoodright,  Cowp.  87,  Lord  Mamsfield  said:  "If  there  is  a  complete 
second  will.  It  cannot  do  otherwise  than  revoke  a  former  will;  but  if  it  is 
only  a  Tarintion  or  subtraction  from  a  former  will,  it  is  in  the  nature  of  a 
codicil."  Tbe  very  meaning  of  the  word  "codicil,"  as  now  used,  is  some- 
thing annexed  or  added.  Williams,  Ex'rs.  8.  In  Thoma*  v.  jStan»,  2 
East,  488,  the  testator  made  his  will,  whereby  a  complete  disposition  of  his 
property  was  made.  Subsequently  he  acquired  an  Interest  in  other  real  es- 
tate, and  then  made  another  will,  which  read,  "This  is  the  last  will  and  tes- 
tament of  me,"  etc.,  and  therein  devised  his  interest  in  bis  subsequently  ac- 
quired real  estate,  and  concludedthe  will  with  these  words:  "As  to  the  restof 
my  real  and  personal  estate.  I  intend  to  dispose  of  the  same  by  a  codicil  to 
this  my  will,  hereafter  to  be  made."  The  testHtor  died  without  making  the 
eodlci).  Held,  "it  is  not  enough  to  say  that  by  making  this  will  in  terms 
large  enough  to  inclnde  all  his  property  he  must  therefore  have  meant  to  re- 
voke his  former  will,  unless  it  be  shown  that  he  has  made  a  disposition  of 
this  property  inconsistent  with  it,  *  *  *  but,  even  if  this  had  imported 
an  intention  to  revoke  by  making  a  difterent  disposition  in  the  future,  it 
would  not  have  amounted  to  a  revocation."  Both  instruments  were  admitted 
to  probate,  as  together  oonstltuttng  the  will  of  the  deceased.  And  in  Re 
Agtor,  1  Frob.  Dlv.  150,  a  late  case  in  England,  where  an  American  had.  by 
a  will  and  codicils,  disposed  of  his  property  generally,  and  by  a  second  will, 
in  which  he  named  separate  executors,  had  disposed  of  moneys  invested  is 
the  British  fands,  the  sei^ind  will  was  admitted  to  probate  as  part  of  the  tes- 
tator's will.   See,  also.  Ex  parte  Iloheater,  7  Ves.  372. 

There  must  always  be  an  intention  to  revoke.  Acta  which  of  themselves 
would  ordinarily  indicate  an  intention  to  revoke  may  be  proved  not  to  have 
been  so  intended;  as  when  a  testator  set  about  to  destroy  his  will,  and  had 
actually  partly  torn  it,  but  was  persuaded  from  completing  the  destruction  of 
the  instrument;  or,  having  two  wills,  the  testator  unintentionally  destroyed 
the  wrong  one,  or  the  will  was  accidentally  destroyed.  So.  also,  conversely, 
where  by  a  statute  a  previously  made  will  ia  revoked  by  certain  acts  of  testa- 
tor, as  in  the  case  of  a  single  woman  who.  liaving  made  her  will,  subse- 
quently marries,  a  publication  of  a  codicil  to  the  will  subsequent  to  the 
marrii^Ce  republishes  and  establishes  the  will.  Broton  v.  Clarkf  77  N.  T. 
369.  The  cases  cited,  while  not  directly  in  point,  however,  do  show  the  par- 
puse  of  the  courts  to  asoertaio.  and  as  far  as  possible  to  carry  out,  the  inten- 
tions of  tflstators.  There  probably  has  not  arisen  in  the  courts  a  case  similar 
to  the  one  now  presented,  and  could  not  very  weU  have  arisen  until  the  pr>-d- 
ent  day  of  printed  blank  ftorms  of  wills.  It  is  quite  probable  that  Miss 
Pardy.  having  prooored  the  blank  form.  In  her  inexperience  gave  very  little 
attention  to  the  printed  portion  of  it,  but  eonflned  her  attention  rather  to 
what  was  neoesaary  to  be  written  to  show  her  wishes  in  regard  to  the  disptH 
•ition  at  her  property,  supposing,  as  she  might  reasonably  do,  that.  If  this 
was  plainly  stated,  the  rest  was  unimportant.  And  it  is  In  Uiis  view  oi  the 
case  that  J  have  ocmclnded  that  It  is  proper  to  ignore  that  put  of  the  second 
instroment  in  whieb  it  is  stated  that  all  former  wills  are  revised,  also  hav- 
ing in  mind  the  familiar  legal  principle  that  where  words  of  a  particular  le- 
gal meaning  are  used  by  an  unskilled  person,  in  a  difCerent,  or  even  opposite. 
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Bense  from  that  onUurily  f^vw  Uiem«  tfaat  meaning  And  efleot  will  be  given 
tt)«n  by  the  court  wbteb  it  ia  evident  tbey  were  uiteaded  to  hftve.  Tbe  io- 
■trumeat  in  which  leguiM  of  m<Hic^  are  ^ven  will  therefore  be  admitted  as 
the  will  of  tiM  daooued,  ud  the  otlier  as  a  oodietl  thereto. 


Tn  n  SWEBTLAND'S  Ebtats, 
ifiumgat^9  Court,  Ha&Uon  CouMi/,  SmuvMrr  li,  1801.) 
bnnntiTANOB  and  Lcoaot  Tix— Adoptbd  Chiujbkit. 

fhou^  deoedent  lived  in  tbe  fanillvof  Q-.,  taer  deoeased  si«ter*a  hnabead,  u 
housekeeper,  oa  laad  ot  wblob  she  and  her  eiater'i  adult  cbUdres  were  teaaots  in 
OOmmoB,  the  relatiim  ot  parent  and  child  did  not  exist  between  decedent  and  eald 
obildren  darins  the  Ute  of  O.,  their  father,  within  the  meaning  of  Laws  1885,  o. 
as  amended,  wnich  Imposes  a  tax  on  legacdes  to  certain  collateral  kindred,  unless 
the  legatee  la  a  person  te  whom  testator  bed  for  to  yean  before  bis  death  stood  in 
'  tlie  rolattM  of  a  parent.  In  rt  Speiusmr'a  Ettal9%  (Bur.)  4  N.  T.  Sapp.  806^  dlaUn- 
piiahed. 

ProoeedingB  by  tbe  people  for  the  collection  of  an  lafaeritanea  tax  i^aiosk 
Floyd  Greenman  and  another,  legatees  of  Mary  Sweetland,  deceaaed.  Defaad- 
anta  petition  for  exemption  from  the  tax.   Fetltion  denied. 

Jf .  H,  Kilty,  for  petitlonera.   /.  A.  /oAocon.  tar  the  Foopto. 

Kknvbdt,  S.  Thfa  la  a  proceeding  to  ahow  canse  why  a  decree  ahonld  nai 
be  made  adjudging  that  the  real  and  penonal  estate  passing  to  the  petitioners. 
Floyd  Oreenman  and  Henry  Greenman,  nephews  of  deceased,  is  not  subject  to 
taxation  under  chnpter  488  of  the  Laws  of  1886.  and  the  several  acto  amend- 
at(«y  t&weto.  The  two  nepheira  make  this  application  for  exemption  from 
the  payment  of  tbe  tax  on  the  ground  that  for  a  pwiod  of  noi  less  than  10 
years  prior  to  tbe  death  of  their  aunt.  Mary  SweeUandt  they  stood  in  tbe  mu- 
tually acknowledged  reiati(m  of  parent  and  children.  The  facta  upon  which 
the  aj^icatlon  is  based  are  aa  follows:  Mary  Swertland  was  never  married, 
and  from  the  earliest  lecollecUon  of  the  petitioners  had  made  her  borne  a  part 
of  the  time  with  her  parenta.  and  some  of  tbe  time  with  otheca.  TTpMi  ttie 
death  of  Misa  Sweetland'e  mother  her  hefra  agreed  upmi  a  aattlemeiit  of  her 
estate*  by  viiicb  the  moUier'a  farm  in  OazenoTia  becaaae  the  pn^wrty  of  Misa 
SweeUand  and  her  aister,  Mrs.  Greenmao*  the  netlier  <rf  tbe  petitUmers. 
Ekme  time  previous  to  the  death  of  Mrs.  Sweotiand.  Mr.  and  Mrs.  Qraenman 
moved  onto  and  carried  oa  her  £unn  for  her,  and  after  berdeoth  eontinaed  to 
occupy  said  fmrm  till  thdr  death,  ainee  which  time  tbe  two  petiUonm  have 
oocnpled  and  managed  said  farm  till  the  death  of  their  aunt,  receivlag  and 
uaing  tlie  eattve  avails  ot  it  without  objection  fiois  Mlas  fiweetland.  and  pay- 
ing her  no  compensation  for  the  use  at  her  half  of  the  fiarm,  and  having  no 
agreement  with  her  in  rdation  to  it  Upon  thedeath  of  their  moUierthe  two 
boys  became  tbe  ownen  of  an  nndivlded  half  ot  tiie  farm  in  queatiim.  and  by 
the  will  of  their  aunt  were  made  I^atees  of  tbe  other  half  of  ft,  and  all  of  her 

Sersonal  estate,  amounting  in  all  to  about  $4,000.  Mta.  Sweetland  died  in 
879;  Mia.  Gnenman.  July  28,  1879;  Mr.  Greenman.  March,  1881;  and 
Mlas  Sweetland.  November  3, 1889.  aged  60  years.  Henry  ia  now  88  years 
old  and  Floyd  81,  and  thof  chtim  that  the  relation  of  parent  and  child  ex- 
isted  between  themsdvee  and  their  aunt  from  the  death  of  tiielr  mother,  July 
28.  1879,  to  the  death  of  their  aunt,  November  8, 1889,  a  period  of  about  10 
yciu-a  and  8  months,  notwitbetanding  the  fact  that  their  fWlMr  did  not  die 
till  Mareb,  1881.  leaving  wily  a  period  of  8  yean  and  8  menths  for  tiie  rela- 
tion to  exist  after  the  death  of  their  father,  {novtded  each  a  rdatioa  did  w 
oould  arise  uid  have  a  legal  extstonoe  reason  of  any  facta  piovai  la  this 
proceeding.  The  petittoners.  during  the  life  of  their  parents,  have  alwHya 
lived  1^  home  with  them,  and  asaiated  their  faUier  in  farming,  and  never  were 
engaged  In  bastneae  elsewliere  upon  th^  own  aoeosnt.  .£Fter  the  fafcher^a 
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dMdb  lbs  aunt  and  both  nepinws  Uved  togflOnr  in  the  taim  taooM  fur  a  ttnr 
ymn,  but  BnbBaqnoiUj  Floyd  marrted,  and  buUt  a  house  upon  tbe  farm,  and 
thorMftei  lived  Kpantte  from  Ibe  annt,  leaving  Henry  and  the  aunt  In  oecn- 
pancj  of  the  old  hMne  till  her  death.  The  ai^ill«tioa  mint  be  denied,  because 
WB  tblnk  tbe  Jaw  to  be  tiiat,  if  a  ctatid  oontiooea  to  lire  at  home  with  his  par* 
eats  after  he  faaa  nadked  his  majority,  the  vriation  of  parent  and  ehtld*  Uiere- 
tofne  ecclrting,  will  be  pKsamed  to  reouda  mserered,  until  tqr  deeistre  and 
afliimatiTe  acts  on  the  part  of  tbe  cUId  or  parent  bis  freedom  and  emandpa*' 
tloBfram-aach  rtiatlni  isoblmed  and  aswrted  b^  Idm^  AssnmlngtMs  to  be 
the  law,  tbe  fsct  ttiat  some  relative  or  otber -person  lives  in  tbe  same  family 
sa  boaaekesper,  or  dlscbargee  many  of  the  twoaeiiold  dnUet  ordinarily  1>6r- 
fonned  by  a  mother,  or  is  treated  and  ragarded  as  one  of  tbe  funlly  by  a  sur^ 
viving  bnitend  and  ebildrea  who  have  readied  tbeir  majority.  Is  not  of  Itself 
ntffioient  to  create  that  parental  relation  wlxidi  the  law  recognizes  as  neoes- 
auy  to  justify  an  exonption  from  tbe  tax  in  question.  A  le»  stringent  and 
different  role  should  app^  in  case  of  minmr  eUldren,  becaaae  of  tbeir  laefe  of 
Iqgal  rlgbt  to  flx  tbdr  relation  with  others,  tiieir  real  or  sopposed  lack  of  that 
jodgment  and  dlacretlon  which  is  necessary  to  determine  what  Is  twst  for 
Uicn,  Uielr  dependeace  apon  otfaers  for  tbdr  osie,  edaoatlon,  and  malnte- 
nanoe,  aad  tbe  duty  of  the  public,  the  courts,  and  of  private  Indivldoalsto  pro- 
vide for  tlMMe  whose  hdidess  situation  makes  parentiU  care  neeeMary  for 
tbem.  60,  too,  tbrae  may  1»  oUier  special  and  peculiar  drcamstanoes  aHsing 
from  social,  fainlly,  or  bnsineoB  relations,  or  from  other  canses  and  oonditlons 
in  life,  wbkb  would  satisfy  tbe  conrt  that  it  bad  the  legal  rigbt  to  infer  tbe 
exlBtence  erf  parentri  rtfations.  Again,  If  a  fmtim  or  mother  dies,  leaving 
children  either  over  or  under  thdr  majority,  who  have  always  Hrad  at  home, 
and  tin  anrviring  parent  remarries,  such  children  and  slepfatber  or  step- 
molber,  u  the  ease  m^  be,  if  they  continue  to  reeognlze  the  relation  of  parent 
and  diildren  to  exist  between  them  as  ordinarily  exhibited  in  families,  tbe  re- 
lation of  parent  and  child  would  be  presumed  to  exist  uoUI  the  contrary  was 
provm;  and  aocb  child  or  children,  in  oases  of  a  legacy  from  the  stepfather 
or  stepmother*  would  be  exempted  from  the  payment  of  the  inberitanoe  tax. 
Within  the  rules  of  law  above  stated,  we  think  the  petitioners  would  be  ex- 
empt  tna  the  payment  of  any  tax  upon  the  legacy  to  them  if  their  father  had 
auiTTied  bis  wife's  sister,  and  tb^  bad  continued  to  live  at  home  with  their 
aont  aa  tbeir  stepmother  for  the  period  of  lOyenrs  in  tbe  manner  In  which 
thcj  have  lived;  but  we  do  not  think  the  parental  relation  which  tbe  statute 
ecffitmnpbites  could  commenee  in  this  case  till  the  death  at  Mr.  Greenman,  a 
period  of  time  too  siwrt  to  give  the  petitioners  the  benefit  d  the  Btatntory 
exemption. 

Having  stated  tbe  rules  of  law  applicable  to  proceedings  of  this  character 
we  call  attention  to  some  facta  in  this  case  in  support  of  the  conclusion  we 
have  readied.  It  appears  that  Mr.  Greenman  occupied  and  worked  tbe  farm 
in  question  from  the  deaXh  of  Mrs.  Sweetland,  in  1879.  till  his  death,  in  1881, 
witfaout  any  agreeinent  with  Miss  Sweetland  in  regard  to  rent,  or  payment 
in  any  form  for  the  use  of  ber  inlf  of  it ;  and  that  during  all  this  time  she  re- 
mained a  member  of  the  family,  living  with  Mr.  Greenman  and  his  children 
witboat  any  agreement  or  understandti^  with  reference  to  paying  for  hw 
board;  and  upon  iiis  death  the  petitioners  continued  to  carry  on  ttie  farm  Ull 
the  death  of  tbeir  aunt,  in  tbe  same  manner  as  their  father  had  done,  ren- 
dering ber  no  account  of  its  avails,  and  paying  her  no  compensation  there- 
for, stie  cmitiauing  to  live  in  the  bouse  in  tlm  same  manner  as  she  had  done 
daring  tlw  Ufrtlme  of  Mr.  and  Mrs.  Greenman.  From  the  time  Miss  Sweet- 
land  ud  sister  tKoame  tbe  owners  of  the  farm  upon  ttie  death  of  their  mother 
there  was  no  ctiange  in  tbe  manner  of  conducting  tbe  farm,  or  in  tbe  mode  of 
living,  as  far  as  she  was  concerned.  The  aunt  and  the  children  each  treated 
and  cued  for  the  other  the  same  as  they  had  always  done.  Ever  since  the 
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nephewB  were  born  she  had  made  her  home  prinoipally  wiUi  their  pareDt8,had 
enten  at  their  table  and  been  one  of  the  family  for  more  than  SO  jeMra.  aud 
we  assume  she  took  an  active  interest  in  all  family  matters,  and  assisted  in 
all  the  varied  duties  of  ttie  household.  But  the  relation  of  parent  and  child 
requires  something  more  than  living  In  the  same  house  and  family  under  the 
circumstances  shown  in  this  case.  Miss  Sweetland  and  her  sister  were  ten- 
ants in  common  of  the  farm,  and,  after  the  death  of  Mrs.  Greenman,  she  was 
a  like  tenant  with  her  nephews,  and  as  such  we  assume  she  was  occupying 
the  bouse,  and  was  not  there  by  renson  of  a  license  or  permission  fnxn  the 
other  owners,  but  was  in  possession  and  living  in  the  house  by  virtue  of  her 
legal  right  so  to  do,  a  rlgtit  which  could  not  be  denied  or  taken  from  ber. 
Ifo  act  or  agreement  is  proven  by  the  nephews  that  they  or  their  parents  were 
ever  in  the  exclusive  possession  of  the  farm,  and  it  will  therefore  be  pre- 
sumed that  the  residence  of  the  aunt  in  the  house,  and  all  her  relations  with 
her  nephews,  were,  so  far  as  business  affairs  are  concerned,  as  s  tenant  in 
common  with  them,  and  not  the  relation  of  parent  and  child  at  anytime.  Her 
life  and  theirs  upon  the  farm  were  simply  the  assertion  of  the  mutual  rights 
which  each  had  in  the  real  property.  The  fact  that  she  never  received  any 
of  the  avails  of  the  farm  would  indicate  that  they  were  retained  in  payment 
for  her  board  and  services  rendered  in  her  Iwhalf,  because  Mr.  Greenman  or 
her  nephews  would  not  prolwbly  have  retained  this  income  unless  they  had  a 
right  so  to  do  for  some  purpose  or  reason  mutually  satisfactory  to  all.  The 
counsel  for  the  petitioners  rely  upon  the  opinion  of  this  court  in  R«  Spmaer't 
Sstate,  (Surr.)  4  N.  Y.  Supp.  895,  In  support  of  the  claim  from  exemption, 
but  the  facts  of  the  two  cases  are  so  widely  different  that  the  condualooa  of 
law  therein  maintained  do  not  apply  to  this  case. 

The  application  of  the  petitioners  will  therefore  be  denied,  and  an  oidflr  en- 
tered appointing  an  appraiser  of  the  estate  of  Mary  SweetUutd. 


Bradlet  v.  Shafbh  et  al. 
(Supreme  Court,  aeneral  Term,  Third  Department.  September  SB,  1899.) 

PLBADnia — ASCBKDHBOT  ARBB  VbrdicT. 

In  an  action  against  a  married  woman  tor  tort,  where  ber  hnKband  waa  Joined  m 
a  defendant  but  (be  oompl^nt  demanded  judgment  only  against  tlie  woman,  noth- 
ing oocurrea  on  the  trial  to  Indicate  that  a  recoveiy  was  expected  against  the  hos- 
band,  and  the  only  reference  to  him  in  the  charge  of  the  trial  judge  was  that  he 
was  a  neoessary  party,  because  a  married  woman  ooald  not  be  sued  for  a  tort  alone. 
Held,  that  the  complaint  could  not,  after  a  general  verdict  in  favor  of  plaintiff,  be 
amended  so  as  to  demand  judgment  against  the  husband  also. 

Motion  for  rehearing.  Denied.  For  decision  on  appeal,  seel9K.T.  Supp. 
640. 

Hmry  7.  Sanfardt  {Bi^ne  BuriingarMt  of  counsel,)  for  appellanta. 
Frank  Kampfer,  {Jaooh  CluU,  oi  counsel.)  for  respondent. 

Per  Curiam.  We  have  again  examined  this  case.  Bobert  Shafer  was 
made  a  party  defendant  with  bis  wife,  Margaret,  and  the  facts  as  claimed  by 
plaintiff  were  sufficiently  stated  In  the  complaint  to  constitute  a  cause  of  ac- 
tion against  t>oth  defendants.  But  the  prayer  for  relief  was  as  follows: 
**Whereupon  theplaiutiff  and  bis  family  have  been  brought  into  disrepute. 
*  *  *  to  his  dama^'e  95,000,  for  which  amount  plaintiff  demands  judg- 
ment against  tiie  defendant  Margaret  Shafer,  and  costs."  It  will  be  seen 
there  is  no  ambiguity  in  this  prayer.  It  is  quite  clear  tliat  no  money  judg* 
ment  is  asked  for  by  the  plaintiff  in  tlie  complaint  against  Robert  Shafer. 
Hot  are  we  able  to  see  that  anytiiing  occurred  in  the  course  of  the  trial,  nm 
was  any  statement  made  in  the  charge  of  the  trial  judge,  indicating  that 
plaintiff  expected  to  recover  a  money  judgment  against  the  defendant  Bobert. 
it  Is  true  that  fcbo  trial  judge  stated  tluU  Bobert  was  a  necessaiy  puty  de- 


DigitizGd  by  Google 


Sap.Ct.] 


OONEET  r.  KENYOH. 


313 


feadant,  bat  we  are  anable  to  dlseover  anything  in  his  remarks  that  should 
give  notice  to  defendants  that  plaintiff  claimed  any  other  relief  than  that  de- 
manded in  the  prayer  of  liis  complaint.  This  motion  is  made  on  the  ground 
that  during  the  trial  on  the  motion  for  nonsuit,  and  on  the  submission  of  the 
case  to  the  jury,  no  objection  was  made  hy  defendants,  or  either  of  them,  to 
the  pleading.  No  suggestion  was  made  that,  under  the  complaint,  plaintiff 
should  not  recorer  a  money  judgment  against  the  defendant  Bobert.  It  la 
true  that  when  a  cause  of  action  against  one  or  more  defendants  is  defect- 
ively stated  in  the  complaint,  and  such  defendant  ordefendants  make  no  ob- 
jection on  the  trial  to  the  defective  pleading,  but  try  the  case  as  if  the  com- 
plaint were  properly  framed,  such  defendant  will  not  be  allowed  afterwards, 
on  appeal,  to  raise  the  question  as  to  the  sufficiency  of  the  pleading  that  he 
should  have  objected  to  on  the  trial.  Bat  here  the  complaint  was  olear  and 
unambiguous.  The  plaintiff  made  no  claim  against  the  defendant  Bobert  to 
recover  a  money  judgment.  Robert  whs  not  called  upon  to  make  any  objeo> 
tions.  The  complHint  waa  such  that  no  judgment  could  be  recovered  against 
him,  except  for  nominal  damages.  He  had  aright  to  rely  upon  the  pleading, 
and  was  not  bound  tocatl  the  attention  at  the  court  to  it.  Had  the  attention 
of  the  learned  counsel  who  represented  plaintiff  been  called  to  the  prayer  for 
relief  in  the  complaint  during  the  trial,  doubtless  the  oonrt  could  and  would 
have  allowed  an  amendment.  But  the  complaint  remained  unmended,  and 
the  verdict  of  the  jury.  In  fact  rendered,  was  a  verdict  against  the  defendant 
Margaret  alone.  Ko  verdict  was  or  could  have  been  entered  against  Bobert, 
because  none  was  asked  when  the  case  was  submitted  to  the  jury.  According 
to  the  statement  contained  in  the  case,  "the  jury  rendered  a  verdict  in  favor 
of  the  plaintiff  of  92,500  damages. "  "This  verdict  must  be  deemed  rendered, 
in  pursuance  of  the  prayer  of  the  complaint,  against  the  defendant  Margaret 
alone.  The  change  made  in  the  prayer  of  the  complaint  some  weeks  after 
the  rendition  of  the  verdict,  and  the  judgment  enteral  in  pursuance  of  suoli 
amended  prayer,  1ms  the  effect  of  creating  by  order  a  verdict  never  given. 
The  motion  for  reargument  should  be  denied,  with  costs. 


GoHKBT  e.  Ekhton. 

(Buprmt  Cimrt,  General  Term,  Third  Department.  September  li,  1891.) 

AmAi^—OBntmom  vor  Raised  Beix>w. 

A  judgment  for  pli^ntlff,  in  au  action  for  trespass  by  defendant's  cattle,  wHI  not 
be  disturbed,  on  appeal,  on  the  ground  that  It  does  not  afflrmativelyappear  that  the 
alleged  trespass  was  committed  in  ibe  state,  or  that  plaintiff  owned,  or  was  in  pos- 
sesaion  of,  the  Iocuh  <n  quo,  or  of  the  property  iojared,  as  saoh  objections  ere 
technical,  and  cannot  be  t^en  advantage  of  on  q>peal,  nnless  they  ore  spedfioally 
raised  In  the  court  below. 

Appeal  from  St.  Lawrence  county  court. 

Trespass  quare  clatuum  /regit  hy  Almyron  Conkey  against  Charles  Ken- 
yon.  From  a  judgment  for  plaintiff,  defendant  appealed.  Judgment  affirmed. 

The  opinion  of  County  Judge  Kbllooo  is  as  follows; 

**It  is  contended  the  complaint  and  evidence  do  not  affirmatively  show  the 
alleged  trespass  was  committed  in  this  state;  that  it  does  not  affirmatively 
appear  that  plaintiff  owned  or  was  in  possession  of  the  farm  on  which  the 
trespass  was  commiUed,  or  of  the  property  injured,  and  that,  therefore,  the 
motion  tor  a  nonsait  was  erroneously  denied;  that  it  does  not  appear  affirma- 
tively that  the  injured  crops  examined  by  some  of  the  witnesses,  and  as  to 
which  they  teattfied,  were  the  crops  in  question.  Had  these  objections  been 
speciflcally  raised  in  the  court  below,  the  omiuion,  if  any.  might  have  been 
aupplied;  not  having  been  so  raised,  they  shoald  not  now  be  considered  as  a 
^and  ivr  raversal.  Airat  t.  Cttv  q^Sefteneetedy*  24  Hun,  10;  MaUorv  r. 
Immnnee  Co.,  47  N.  Y.  62;  S(n»»e  v.  Wood,  87  N.  T.  582.   Here  the  eTt- 


DigitizGd  by  Google 


314 


KEW  TOBK  BUPPUMXin!,  VOl.  20. 


[Sa|>.Ct. 


denM  la  rafflcteot  to  Bostain  thfl  flndlog  that  ttis  defendant*!  eatUe  broke  and 
entered  plalntifTB  close,  and  injured  hlB  crope,  and  that  be  tfaereby  suffered 
the  damage  awarded.  After  carefully  eonsidering  tbe  case,  no  error  appears* 
calling  for  a  rerersid.   Judgment  affirmed.^ 

Argued  before  Mathui.  P.  J.,  and  Pctnah  and  Hebric^,  JJ. 

D.  M.  Robertaon,  {Waiter  S.  ITord.  of  counael.)  for  appellant.  Chamber- 
lain   Hale,  (  Worth  Chamberlain,  of  ooansel,)  for  respondent. 

Mathah,  p.  J.  The  complaint  before  tbe  jastloe  was  for  b^spasa  upon 
tfae  plaintiff's  farm  and  injury  to  the  plaintiff's  crops.  Tbe  answer  was 
*  denial,  and  an  allegation  that  the  trespass  was  caused  by  the  defective 
division  fence,  which  plaintiff  was  bound  to  maintain.  On  the  trial  the- 
evidence  tendt^  to  show  that  the  premises  on  wfalob  tbe  allied  trespass  was 
committed  were  in  St.  Lawrence  county,  but  no  direct  proof  of  the  town  oi 
«ounty  In  wbicti  the  loeue  in  quo  was  situate  was  given.  The  justice  ordered 
judgment,  from  which  an  appeal  was  taken  to  the  county  court,  when  tbe  judg- 
ment of  tbe  justice  was  affirmed,  and  the  defendant  appeals  to  this  court. 
We  think  the  jodgment  should  be  affirmed  for  the  resson  stated  in  the 
<^inlon  of  tbe  oounty  judge.  There  was  sufficient  evidence  before  Uie  justice 
to  uphold  the  jadgmentt  and  the  objections  raised  here  were  not  spedScally 
made  in  the  court  below.  As  they  are  of  a  technical  character,  they  should 
have  been  specifically  stated  before  the  justice,  so  tiiat  tbe  defects  of  proof,  if 
anvt  ooald  have  bean  obviiUied.  or  an  opportunity  gives  for  that  purpose. 

Judgment  afflrmedt  with  eoate.  All  concur. 


Cornell  et  al.  e.  Matob,  Etc.,  of  City  of  New  Tobx. 
{Sujfreme  Court,  Speddl  Term,  Kew  Yorfi  Counuy.  October,  UBL) 

L  Wbasvbs— Usa  AS  Duhpino  Gboukd — Ndiuhcb— iKJTmonoir, 

An  InjimetlWL  will  not  be  granted  to  refttrmin  a  dtv  pendsnls  Mts  agalnat  4b» 

maintenance  of  an  oIEbI  dump  on  a  certain  pier,  where  U  Is  anoertain  wbether  the 
odors  arisia?  from  the  pier  are  aoch  as  to  constitute  a  ntiisance,  or.  If  so,  whether 
tbey  do  not  result  from  a  street-oleaDln^dampoD  the  same  pier,  maiatained  by  ex- 
press legislative  authority :  and  where,  also,  it  does  not  appear  Uiat  fall  compen- 
sation might  not  be  awarded  Id  damages. 
8.  Sair— Adthoritt  to  Dssiqkatb. 

The  power  of  a  dock  de|>artmeflt  of  a  dtj  to  set  aside,  at  the  request  of  the  healtl^ 
department,  a  pier  to  be  used  for  an  offal  dump,  cannot  be  inferred  from  the  tmiat 
HuX,  without  auoh  pier,  the  health  department  would  be  unable  to  discharge  Ita- 
daties  as  to  the  removal  at  ofCaL  In  oases  where  a  nntsaues  would  thns  be  oreatad 
resDltiog  in  special  Injury  to  Inalvidnals ;  but  the  power  most  be  ooofsmced  by  ex 
press  l^islatlve  authority. 

Application  forlnjunctlonby  John  M.  Cornell  and  others  against  tbema^or, 
aldermen,  and  commonalty  of  the  city  of  New  York.  Denied. 

Zsooc  X.  Egbert,  for  plalntifTs.  William  Clark,  for  defendant  mayor, 
etc.   H,  Steinert,  for  defendanta  Wilson  and  others. 

Bbaoh,  J.  This  is  an  applieatiua  In  equity  for  an  order  rgstralnlng  the 
defendants  pendente  liie  from  using  the  premises  or  pier  at  the  foot  of  West 
Thirtieth  stre^  Korth  river,  or  the  buikbead,  dock,  or  lands  adjacent  tliereto, 
for  tlie  purposes  of  a  dumping  ground  for  offal,  or  for  the  receipt  for  trans- 
portation of  dead  at  diseased  animals,  offal,  or  any  other  putnd  matter  or 
material.  The  papers  show  that  on  the  pier  com^ned  of  ttim  bare  beea 
located  a  streetrcleanii^  dump  and  tbe  offal  dodc  and  dump;  that  the  street- 
cieaniiig  dump  oocupiea  the  north  side  of  tbe  pier,  nearest  to  Thirteenth  nve- 
nue,  for  a  spsco  of  250  feet;  and  that  the  offal  dock  and  dump  oocapy  the- 
oator  portton  (rf  the  pier  towards  tiie  rirer.  With  respect  to  toe  portion  of 
the  pier  used  as  a  ateeet^ennlng  dump,  no  complaint  is  mads.  iTnder  ex- 
press legialative  antllDrit7  granted  to  tbe  department  of  docks,  it  has  desig- 
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oated  aod  deToted  a  pottkm  of  the  pier  %o  the  am  of  tbe  eet-cleaning  do- 
partoMut.  By  eeetion  566  of  the  consoUdation  act,  full  and  exdusive  powra' 
u  reapM^  to  the  removal  of  aight  soU,  dead  Mumals,  offal,  impure  meats,  aod 
other  refoae  matter  in  the  eity  ie  oooCerred  on  the  board  of  health,  which  is 
authorised  to  make  oontraots  with  any  responsible  person  for  the  removal 
thereof.  Fnrauant  to  such  authority,  tbe  beaitb  department  entered  into  a 
contraet  with  certain  oontractura,  and  by  tbe  terms  of  tbe  contract  agreed  to 
iiave  a  doek  assigned  bo  that  tbe  remoTal  of  ofEul,  dead  animals,  etc.,  could  be 
secured.  Upon  request  of  the  health  department,  the  dock  commissioners 
assigned  the  use  of  tbe  portion  of  pier  60  described  for  such  uses  and  purposes. 
I  do  not  undentaad  that  any  oomplalnt  is  made  in  respect  to  the  manner  in 
which  tbe  contractors  diac^irge  their  duty;  it  being  made  to  appear  that 
every  precaution  has  been  taken  to  render  the  use  of  the  pier  as  fnofEeusive 
as  is  oonaistent  with  tbe  nature  and  character  of  the  material  bandied  upon 
pier.  It  ia  itasisted,  however,  tl»t  the  usee  and  purposes  to  which  the 
pier  is  thus  devoted,  and  tbe  ao(s«OQiplained  of,  constitute  a  public  nuisance, 
from  wbiefa  speelal  injury  results  to  the  plaintiffs,  and  tliat,  in  the  absence 
«(  »Mj  eyprees  authority  in  law  for  the  designation  and  use  of  the  premises  in 
question  for  the  purposes  shown,  the  defendants  have  exceeded  tlicir  autlior- 
ity  under  the  law  in  making  such  de^gnation  and  permitting  such  nuisance. 
As  stated  in  the  opinion  of  tbe  general  term  of  this  court  in  Morton  v.  ifayor, 
(Sup.;  filed  June,  1892,)  19  N.  Y.  Supp.  603:  "It  is  welt  settled  that  a  pri- 
vate indlTldaal  must  use  bis  own  property  In  such  manner  as  not  to  injure 
the  property  <rf  his  nfigbbor;  and  the  same  rule  has  been  applied  to  the  cor- 
ponUion  of  the  titj  vi  New  Tork,  it  having  been  held  that  it  has  no  greater 
ri^it  to  maintain  a  nuisance  on  its  land  than  a  private  person  possesses. 
Bnnoer  v.  Mayor,  3  Barb.  257;  Gri^in  v.  Jfayor,  9  N.  Y.  456.  And  In  tbe 
case  of  Jfoonan  r.  City  AlbanVt  79  K.  Y.  476.  it  is  expressly  held  that  a 
municipal  oorpo ration  has  no  laumunity  from  legal  responsibility  for  creating 
or  maintaining  a  nuisance." 

With  leapect  to  tbe  right  of  an  IndividasI  or  private  corporation  to  main- 
tain a  nuisance  claimed  to  be  authtniied  by  kgislative  grant,  Uie  rnle  is  thus 
stated  in  CognoM  t.  RaUroad  Co.,  108  K.  T.  21,  8  N.  £.  Bep.  537:  "But 
tbe  atatntoty  sanction  which  will  justify  ao  injniy  to  private  property  must 
be  express,  or  must  be  given  by  dear  and  unquestionable  implication  from 
the  powem  ozpreasiy  conferred,  so  that  It  can  fairly  be  said  that  tlie  legisla- 
ture contemplated  tbe  doing  of  the  very  act  which  occasioned  tbe  injury. 
This  is  but  an  application  of  the  reasonable  rule  tbat  statutes  In  derogation 
of  private  rights,  or  wfaldi  msy  result  in  imposing  burdens  upon  privet 
property,  mast  be  strictiy  construed.  For  It  cannot  be  presumed,  from  a 
general  grant  of  authority,  tlut  the  legisk^ure  intended  to  authorize  acts  to 
the  injaiy  of  ttiird  persms  where  no  compensation  is  provided,  except  upon- 
cooditloa  of  obtaining  tlieir  eoDsent.  This  construction  of  statutory  powers 
iq^es  wtth  peoollar  force  to  grants  of  corporate  powers  to  private  corpora- 
tiuns  which  are  set  up  as  a  Jostiflcatlon  of  corporate  acts  to  the  detriment  of 
private  pn^wrty."  U  was  further  held  in  tbat  case  tbat  no  pre8umpt;on  of 
soeh  right  wises  from  a  general  grant  of  authority;  that  where  the  terms  of 
a  statata  an  net  Imperative,  but  permissive,  the  discretion  must  be  exercised 
ia  strict  oonformity  to  private  rights,  and  the  statute  coafers  no  authority  to 
commit  nuisaaee*  though  ttie  ligbt  conferred  canimt  otherwise  be  exercised. 

Thlm  nils  has  reoently  been  applied  in  tliis  court  to  the  cases  of  Morton  v. 
Jfoyor,  already  referred  to,  and  HUl  v.  Jfoyer,  sfa^.  18  N.  Y.  Supp.  399,  affirmed 
at  the  Ifarefa  general  term  (1892)  of  tliis  ooorL  Tlw  former  case,  which  was 
itu  action  tax  damages,  is  a  strong  authority  in  favor  of  plaintiff's  contention 
that  lo^sliUivo  autfaority  must  be  express,  aod  will  neit  be  presumed.  The 
erne  of  Hill  v.  Mayor*  whiofa  was,  like  this,  an  action  for  an  injunction,  was 
decidod  vffosk  tbe  groud  ftat  express  authority  was  conferred  upon  the  de- 
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partment  of  docks  to  designate  a  pier  for  the  Dse  of  the  street-cleaning  de- 
partment There  has  not  in  this  case,  however,  been  pointed  out  anj  ex- 
press legislative  authority  which  gives  to  the  department  of  docks  the  right, 
upon  the  request  of  the  department  of  health,  to  set  aside  a  pier  to  be  used  by 
the  department  of  health  for  the  purposes  of  the  department,  where  such  use 
would  constitute  a  nuisance,  and  result  in  special  injury  to  individuals.  It  is 
true  that  it  would  be  Impossible  for  the  department  to  discharge  its  duties 
without  having  a  pier  from  which  offal  and  dead  animals  could  be  removed; 
and  thus  a  strong  argument  is  furnished  in  support  of  the  view  that  the  au- 
thority for  such  use  Is  to  be  impIlM  from  the  general  power  conferred  upon 
the  department  of  liealth  lo  have  full  and  exclusive  control  over  the  removal 
of  such  offal  and  dead  animals.  In  view,  however,  of  the  strict  construction 
to  be  given  to  statutes  in  derogation  of  private  rights,  such  implied  power  is 
by  no  means  clear;  and,  were  this  motion  to  depend  ulone  upon  this  consider- 
ation, I  should  be  inclined  to  the  view  that  it  is  not  given  by  such  clear  and 
unquestionable  Implication  from  the  powers  expressly  conferred  as  that  it  can 
be  fairly  said  that  the  legislature  contemplated  the  doing  of  the  very  act  here 
complained  of,  in  the  very  manner  and  at  the  very  place  whidi  oomfAana  the 
injury  to  the  plaintiffs. 

Upon  this  motion  for  a  preliminary  injunction,  however,  we  think  that 
there  are  two  considerations  which  should  prevent  the  issuing  of  an  injunction 
during  the  pendency  of  the  action.  The  tlrst  is  that  a  quesUon.  and  a  serious 
one,  is  pretiented  upon  the  coiillicting  affidavits  whetlier  the  odoni  or  smells 
arising  from  the  pier  are  of  such  a  noxious  or  offensive  character  as  to  con- 
stitute a  nuisance;  and,  assuming  that  they  can  be  thus  characterized,  doubt  is 
created  as  to  whether  such  smells  or  odors  result  from  the  portion  of  the  pier 
used  by  the  street-cleaning  department,  or  that  portion  occupied  by  the  con- 
tractors of  the  board  of  health.  If  from  the  former.  It  could  not  be  bold  to 
be  a  nuisance.  In  view  of  the  express  legislative  authority  under  which  it  is 
mitintained;  and  it  is  only  upon  a  clear  showing  that  the  injur;  results  from 
an  illegal  use  of  the  pier  that  the  plaintiffs  would  be  entitled  to  any  relief. 

Again,  It  should  be  remembered  that  the  mere  fact  that  injury  may  result 
to  the  plaintiffs  of  itself  is  not  sufficient,  as  against  a  municipal  corporation, 
or  a  department  thereof,  while  engaged  In  discharging  In  a  careful  manner 
the  duties  and  obligations  imposed  upon  It.  to  justify  a  court  of  equity  in  re- 
straining by  injunction  the  performance  of  such  duties;  but  it  is  only  in  cases 
where  the  injury  is  irreparable  that  such  relief  will  be  accorded.  It  will  be 
seen  that  In  the  cases  of  Cognoell  t.  HaUfWtd  Co.,  supra,  and  in  Morton  y. 
Mayor,  these  were  actions  for  damages;  and  It  was  held  that  such  actions 
could  be  maintained  either  against  a  |wlTate  corporation  or  a  municlpsl  cor- 
poration for  maintaining  a  nuisance  without  express  legialatiTs  8anoti<m. 
Where,  however,  it  is  a  question  simply  of  damage  for  which  compensation 
can  be  made,  a  coort  of  equity  is  loath  to  extend  extraordinary  relief  by  way 
of  injunction,  and  thus  prevent  the  exercise  of  acta  which  are  in  the  highest 
degree  beneficial  to  the  residents  and  citizens  d  the  community.  Thus,  in 
this  ease,  assuming  the  offal  dnmp  to  be  a  nuisance  maintained  without  l^is- 
lative  sanction.  It  should  only  be  upon  the  clearest  and  most  satisfactory  evi- 
dence that  the  ooort  would  be  Justified  in  enjoining  the  perfonnanee  of  a  duly 
which  is  80  nearly  connected  with  the  preservation  of  the  health  and  wellbe- 
ing  of  an  entire  community.  If  this  pier  cannot  be  used,  then  no  greater  au- 
thority could  be  found  for  the  use  of  any  other  pier,  and  the  position  would 
he  present  of  the  health  board  being  unable  to  carry  out  In  an  important 
particular  a  work  which  Is  condo^ve  and  neceaaary  to  the  preaerration  nl  the 
public  health. 

While,  therefore.  If  a  case  had  been  presented  upon  bu(A  desr  and  satis- 
factory evidence  that  the  court  would  be  bound  to  conclude  that  tlie  main- 
tenanoe  of  the  offal  dump  upon  ttiis  pier  was  a  nuisauce  maintidned  without 
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express  or  implied  legislative  aathoritj,  and  that  its  maintenanoe  rasnlted  in 
Irreparable  damage  to  the  plaintiffs,  then,  nnquestionsbly.  nothing  would  re- 
main  for  the  court  to  do  but  to  grant  the  relief  by  way  of  injunction,  leaving 
the  remedy  for  such  a  crying  evil  to  be  supplied  by  an  application  by  the  mu- 
nicipal authorities  to  the  legislature  for  sufficient  authority  to  carry  out  ths 
duties  imposed  upon  them.  After  examining  the  papers  presented  upon  the 
motion,  I  am  not  fully  satlaQed  that  the  Injury  of  which  the  plainttflFs  com- 
plain is  the  result  8oI^  of  the  use  of  the  pier  as  an  offal  dump,  nor  am  I  sat* 
isfied  that  it  is  4p  irreparable  that  adequate  compensation  could  not  be  made 
them  by  way  of  damages.  It  may  be  that  upon  the  trial  such  proof  will  be 
presented;  but  in  the  mean  time,  and  for  the  reasons  given,  I  am  of  opinion 
that  no  injunction  should  issue,  and  that  this  motion  therefor  should  be  de- 
nied, without  oosta. 


Thompson  o.  Stanlet  «f  a2. 
iSiipreme  Covrt,  Special  Term,  New  Yorle  County.  June  31, 19BS.) 

1.  OoRPORATioHS— Action  bt  Stookholdbb. 

The  fact  tbat  a  corporation  has  done  no  baslnaas  for  some  yaaim,  aad  has  no  prop- 
erty  axoept  a  claim  acabist  defeadant  for  the  proceeds  of  the  corporation's  prop- 
erty, alleged  to  bave  oeen  misappropriated  by  defendant's  intestate,  does  not  glva 
a  BtoclthoTder  the  right  to  malntalD  an  action  on  his  own  behalf  to  reoorer  direct^ 
from  defendant  Us  pn^Kurtionata  aharQ  of  the  funds  alleged  to  haTO  bean  lnta^^ 
propriated. 

%,  Same— Rbootht  vob  Bmnr  of  Cobfobatioh. 

The  rigbt  of  such  action  la  still  (n  the  corporation,  and,  if  brougbt  bj  a  stook- 

holder  on  tbe  corporation's  refusal  to  sne,  the  recovery  is  not  for  the  benefit  of  the 

plaintiff,  but  of  the  corporation  its^. 
>L  BaMB— OrriCSBS— AUTBOaiTI. 

A  promise  by  the  president  of  a  corporation  to  a  stockholder  who  transferred  his 
stocK  to  blm,  that  wtaen  the  oorporatlon  was  wound  np  ttie  stockholder  should  re- 
ctive  the  proportion  of  tbe  proceeds  to  wtaioh  he  was  entitled,  does  not  make  the 
ident  liable  personally ;  and  he  la  not  oompetent  to  maks  snob  a  promise  on  be* 
of  tbe  ooiporation. 
4,  Ban— BquRABLB  Owhbb  or  Siook^Fowbk  vo  Sub. 

Where  the  owner  of  stock  transfers  it  to  the  provident  of  the  corporation,  to  en- 
able him  to  have  control  of  oil  the  stock  and  wind  up  tbe  corporation,  ttie  one  mak* 
tag  snob  transfer  remains  the  eqnitable  owner  of  toe  stock;  aad  may  sne  as  snob. 

SaIIB— RBQDBBTIira  COHPURT  TO  SOB. 

Where  it  appears  that  a  oorporatioo,  for  s  number  of  years,  has  done  no  bosi- 
nesa,  elected  no  ofBcers  or  directors,  utd  that  tbe  entire  control  of  the  corporation 
is  practically  in  tbe  bands  of  defendant,  it  is  unnecessary  for  a  stockholder  to  ask 
that  an  action  be  bronght  by  the  oorporatlon  before  beginning  snob  sotion  himself, 
&  Sams — J^LumNO— Fhatbr  roa  Bbubt. 

Tbe  fact  that,  In  bis  complaint,  plalntilt  asks  for  reoOTOry  as  an  indivldaal  which 
he  is  only  entitled  to  aa  a  member  of  a  corporation,  does  not  render  the  complaint 
demurrable. 

Action  by  Beverhout  Thompson  against  Annie  Stanley,  as  administratrix 
of  David  A.  Stanley,  deceased,  and  the  Harris  &  Dew  Faucet  Plug  &  Bung 
Company,  to  recover  the  proceeds  of  the  property  of  defendant  corporation, 
alleged  to  have  been  misappropriated  by  defendant's  intestate,  the  president 
of  the  corporaUott.   Defendant  Stanly  demurs  to  the  complaint.  Ovwruled. 

X.  KartfBf  for  plaintiff.   Frederick  Stymowr,  fax  defendants. 

Andrews,  J.  The  defendant  Stanley  demurs  to  the  complaint  upon  the- 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  for  action, 
tbat  the  plaintiff  has  not  legal  capacity  to  sue,  and  that  several  causes  of  ao* 
tion  have  t>een  improperly  united.  The  counsel  for  the  plaintiff  contended, 
upon  the  argument,  and  puts  forward  the  same  contention  in  bis  brief,  tliat 
tbe  complaint  states  but  one  cause  of  action,  and  that  is  to  compel  the  defend- 
ant to  account  directly  to  the  plaintiff  and  other  stockholders  for  the  proceeds 
of  tbe  property  of  the  defendant  corporation  sold  by  her  husband  in  his  life- 
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time,  and  Approprhitod  to  bis  ovn  um.  If  X  thought  that  thlt  eratanttoii  ot 
eounsel  as  to  the  natur*  oi  tb«  causa  of  action  attempted  to  b«  aot  op  in  the 
complaint  van  well  fouaded^  X  B&oald  b*ot  the  (pinion  that  the  com^afat 
did  not  8 bite  a  good  eauM  of  aotion  against  the  defendant  Stanley,  bacauae,  if 
there  was  each  mlBi^propriattim  hy  the  huAand,  the  Injery  w«»  done  to  the 
cocporatioo  itself,  and  Utm  civpontlon  alono  oould  matntatn  an  aoUoa  to  re- 
eovar  snob  piooeeda,  and  if  an  ooUoa  weM  bioagbt  by  the  oorponUoa  upon 
anoh  grounda,  and  proved  t*  bo  auecessf aL  uaj  ncovwj  had  would  he  for  the 
bene0t  of  the:  oocpfnnUon  Itfelfi  FlotntWeooanael  seems  to«nppose,  because 
the  coloration  has  done  na  boatneis  for  aoiaf  years,  and  now  has  no  property 
except  a  olaim  against  dtfleadant  Stanley  for  the  proceeds  of  the  corporation's 
pioiwrl^,  allq^  tahaftt-beaainlaappK^riated  by  her  husband,  that  tbeplain- 
tiff  can  maintain  an  action  on  bfs  own  behalf,  and  on  behalf  of  other  atoA- 
holdera  who  may  come  In.  and  recover  directly  from  the  defendant  his  and  their 
proportionate  share  of  the  funds  alleged  to  have  been  misappropriated.  Aa  I 
understand  the  decisions,  howevertthis  cannot  be  done;  for  in  such  a  case  the 
right  of  action  i»  vested  in  the  corporation,  and  even  where  the  corporation 
itself  refuses  to  sue,  and  the  action  is  broaght  by  tbe  stockholdor,  tlie  recov- 
ery is  not  for  the  benefit  of  the  piaintifl  and  all  others  who  may  Join  with  him 
as  plaintiffs,  but  for  the  benefit  of  the  corporation  itself.  It  does  not  follow, 
however,  that  the  complaint  does  not  state  a  good  cause  of  action  on  behalf 
of  the  corporation,  nor  that  tb«  plaintiif  ia  not  entitled  to  prosecate  tbe  ac- 
tion. If  it  be  true  that  the  husband  sold  all  the  property  of  the  corporation, 
and  appropriated  all  the  proceeds  of  such  sale  to  his  own  use,  as  ts  alleged  in 
tJhe  complaint,  and  ia  admitted  by  tbe  demurrer,  tbe  corporation  could  have 
maintained  an  action  against  the  husband,  during  his  lifetime,  torecoveraueh 
proceeds,  and  can  now  maintain  such  action  against  hia  administratrix. 

Moreover,  tbe  complaint  states  bnt  one  cause  of  action.  The  allegations  of 
the  complaint  In  regard  to  the  representation  of  Stanley  to  the  plointift  aa  to 
tbe  transfer  by  the  plaintiff  of  his  stock  to  Stanley,  the  proposed  winding  np 
of  the  corporation,  the  sale  of  the  property  of  the  coiporation,  and  the  ap- 
propriation of  the  proceeds  of  such  sale  by  Stanley  to  hia  own  use,  do  not 
state  a  cause  of  action  in  favor  of  the  plaintiff  against  tbe  defendant.  The 
4>Bly  allegation  of  a  promise  to  the  plaiatliC  by  Sbukley  is  that  Stanley  repre- 
sented to  the  plaintiff  that  if  tbe  property  of  ttie  oorporatfon  waa  o6bd\  uid 
the  corporation  wound  up,  the  plaintiff  "shoald  receive  the  proportion  to 
which  he  waa  entitled."  This  is  not  a  promise  that  Stanley  would  himself 
pay  to  plaintiff  such  proportion,  and  did  not  make  Stanley  peESonally  liable 
to  the  plaintiff  for  such  proportion.  Beaidea,  it  would  not  nave  been  com- 
petent for  Stanley  to  agree  that  it  the  property  of  the  corporation  were  sold 
tbe  ptalntlft  should  rucelve  his  proportion  directly,  without;  a  dissolution  of 
the  corporation,  and  a  distribution  of  its  assets  in  the  manner  provided  by 
l&w,  unless  upon  the  consent  of  all  the  stockholders.  Nvr  is  there  any  at- 
tempt by  the  plaintiff  to  set  up  in  hia  complaint  a  cause  of  action  for  the  value 
of  his  stock.  He  states  that  he  voluntarily  transferred  the  stock,  and  there 
is  no  allegation  of  a  demand  for  a  retransfer  of  it,  nor  ot  a  conversion  of  hia 
stock,  i^sides,  the  present  action  proceeds  upon  the  tlieory  that  there  was  a 
valid  transfer  of  the  stock,  and  ts  an  atilrmanceof  such  transfer.  In  my  opin- 
ion, the  plaintiff  hai  not  attempted  in  his  complaint  to  set  up  more  than  one 
cause  of  action,  and  the  complaint  in  fact  alleges  bnt  one  oause  of  uetion,  and 
that  is  on  behalf  of  the  defendant  corporation. 

It  ia  objected,  however,  tliat  the  plaintiff  cannot  maintain  the  action,  b»- 
cause  be  is  not  a  stockholder.  This  objection  is  not  tenable.  There  Is  no  al- 
legation in  the  complaint  that  the  plaintiff  sold  his  stock  to  Stanley.  The 
allegation  is  that  the  plaintiff  transferred  liis  stock  to  Stanley,  and  that  such 
transfer  waa  made  merely  to  glvn  Stanley  control  of  the  stock  for  tbe  purpoe« 
<rf  winding  up  the  corporation.   Under  these  clronmstances  the  plaintiff  r»- 
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atockholdez. 

iiisfiHteobJaetedUwt  tbamia  no  aH^aUon  that  tke  ootpantloa  hat 
ban  aakad  to  bcii^  this  aetlon.  and  baa  raf  used  «a  nqgleeted  so  to  do.  It  la 
true  tbifc  Uu  com^tiiit  eontaliia  na  Miata  aUagajttoD*  Imfc  I  think  that,  nailar 
UiadedBlODs,  aoffldent  excuse  for  not  m^lng  such  request  is  shown.  The 
emporatioo  has  been  wactically,  thongh  not  legally,  out  of  existence,  for  quite 
iDHmberof  years.  All  Its  property.  It  is  alleged,  waa  sold  by  Stanly.  It 
ha  daw  no  bualMas,'  and  no  offieets  or  dlreetora  have  been  elected*  for  quite 
I  BODitier  at  yean.  Tba  oamplaiat  aUegas  that,  in  bla  UfetimB,  Staaley  had 
file  entire  control  and  management  of  the  eorporatlon,  and  had  the  custody 
otito  boekfc  and  that  apw  his  daatb  the  booka  went  Into  tb»  castody  of  the 
**indBat,  as  Stanley's  administratrix,  aad.  aa  such  admlniatratrlx,  sba  had 
enlral  of  the  corporation,  by  virtue  of  the  ownership  of  most  of  ttn  stock, 
md,  nnlass  Stanley  diaposed  of  the  proceeds  of  the  sale  of  the  property  of  the 
aupoation  in  bis  lifetime*  they  are  presumably  in  the  hands  of  tha  def^nd- 
uWai  Us  admlntstiatrlx.  Under  theee  elreumstences.  It  would  Inve  been 
rtter^mdeasfbr  the  plaintiff  to  have  requested  that  this  action  sboold  be 
tiwigbt  by  the  oorponUlon;  and,  in  fact,  it  does  not  appear  that  th^e  was 
avoBftlawhaaaaiMh  request  oonld  hare  faeenaddmsad,  ezeeptttiadeffend- 
aBl^  tnd  il  eeitainly  wwild  have  been  idle  to  raqoest  her  to  caosa  an  action  %a 
U  tanoght  la  tba  nam*  ol  tba  corporation  i^pUnst  herself. 

It  i»  also  objected  that,  although  there  baa  bean  no  electtna  of  dlractaia  d 
Oeeoipontion  ainee  tba  year.  1886,  tha  dlteotoraelaetad  prior  to  that  time 
ksldofer  antll  thelc  ancceaaon  are  etocted.  The  aat  of  1846.  under  which 
thedefeadaat  was  iiuorpotated,  doea  not  la  tosms  dadaia  that  dixeoton  of 
ttrpmtlana  famed  pniaaant  to  its  provislona  bold  over  until  their  soecea- 
nn  IIS  elected.  It  does  say  that  thala  acts  shaB  be  valid  againat  tba  corpo- 
ntlon  autU  their  sucoessors  are  elected;  but  it  Is  open  to  question  whether, 
ttider  such  provisiott,  the  tiaakeea  selected  prior  to  1886,  If  Uiara  were  any, 
nild  be  authorized  to  InaUtute  aa  aottoo  agalnat  tha  deiendaaA  in  the  name 
(COeoDiporatloB.  Honover,  thecels  nothing  before  the  court  tasbow  that 
there  efer  waiaany  direetraa  of  the  corporaUon.  There  la  no  allegatioa  ta 
Ua  eomplaiot  In  r^ard  to  their  bei^  such  direotors.  On  the  contasry,  it  la 
aliased  that  Stanley,  In  hta  Ufetlroa,  owned  oe  controlled  nearly  all  the  stock, 
udtbathe  had  entlie  control  and  managemost  oi  the  corporation  aad  its 
tbixK  and  that  on  Us  death  tba  defendant,  as  hie  administratrix,  bad  sue* 
Mded  to  saebowneishlp  and  eontrol;  that  Stanley,  in  his  llfettaa,  had  tha 
wtody  of  the  hooka  of  the  ooiporatkHi.  and  that  the  defendant  baa  them  IMW. 
^nkj  was  preeident,  and  no  one  baa  been  elected  preaident  rinee  )ila  death, 
tbno  1b  do  evidence  before  the  (wart  that  there  ever  were,  or  are  now, 
nj  other  oflkreis,  or  directors  to  whom  an  application  by  the  pituntifl  for  tba 
tnngiDg  ot  tbla  action  could  be  mad&  Under  theee  circunstanoes,  I  think 
t  sufficient  excuea  la  shown  for  the  failnm  to  request  that  the  aetlon  he 
^ugbt  by  the  corporation. 

Tbeie  auy  be  soma  question  as  to  whetho*  the  r^ef  demanded  is  appropvlato 
to  tbe  cense  of  action  set  forth  in  the  eomplaint;  bnt  it  is  not  necessary 
^  pus  apon  that  qnestion  at  the  present  time,  because  it  relates,  to  the  mod* 
fi  tiuO,  the  form  ml  the  Judgment,  if  the  plafotifr  succeeds,  and  the  disposU 
tioQ  of  aaj  numeya  that  may  be  recovered.  If  the  action  bad  been  brought 
^7  corporation.  It  would  seem  that  it  would  either  have  been  to  recover 
^^oagai  bacaose  ot  the  sale  of  its  property,  and  the  fraudnlmt  inl8appro[»ia- 
I  tioa  01  tbe  proceeds  thereof,  or,  if  the  fimud  had  been  mU-ved,  for  money  bad 
^  tneived  to  its  use;  and  it  would  have  been  donbttnl  whether  the  corpo- 
would  have  been  entitled  to  an  accounting  In  a  oonrt  of  equity.  Tbe 
^  doubt  may  avisa  aa  now  when  tbe  case  is.  brought  on  lor  triaU  but  that 
aaiBitter  whieh  mlates  entirely  to  tha  mode  of  triaL 
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Moreover,  the  complaint  alio  aaka  for  a  reoovery  in  tvfm  d  the  plaintiff. 
As  the  action  is  for  the  benefit  of  the  corporation,  any  recovery  had  most  be 
for  its  benefit.  The  tact,  however,  ttiat  tlie  phUntifl  has  demanded  relief 
that  he  is  not  entitled  to,  does  not  render  the  complaint  demurrable.  The 
demurrer  should  be  overruled^  with  leave  to  answer  on  payment  o£  costs. 


Belden  v.  Burkb  9t  aL 

(Supreme  Court,  Special  Term,  New  York  County,  Oelober,  1893.) 

RULBOAD»— Sau  ov  Bonds— Afplicatiok  of  Pbockbds. 

Where  mortg^e  bonds  are  iuued  by  a  railroad,  under  «  oovenant  In  the  mort- 
gage that  the  proceeds  therefrom  shall  be  applied  In  imprOTlag  the  road,  bot  the 
bonds  are  afterwards  sold  under  an  asroement  by  which  the  coveoaat  is  in  efteut 
abrogated,  the  proceeds  being  applied  to  the  payment  of  an  indebtedness  dae  the 
parohasers  and  others  from  certain  persons  as  Indirlduals  before  the  inoorpora- 
Uon  of  the  road,  neither  said  parcliasers  nor  a  subsequent  bona  fide  purchaser 
fmn  tbem  without  actual  knowledge  of  the  ooranaDt  oan  enforce  paMormaooe  of 
the  ooveoKit,  although  the  mortgage  is  expressed  «■  for  the  beneflt  at  eU  penona 
who  shall  beoome  taimeni  and  owners  of  toe  bonds. 

Action  by  James  J.  Belden  against  Stevenson  Bnrke  and  others  to  en- 
force a  covenant  in  a  mortgage  given  by  the  Columbus,  Hticking  Valley  & 
Toledo  Railway  Company  as  to  the  application  of  the  proceeds  of  oertain 
bonds.   Judgment  for  defendants. 

JohnP*  Dillvnt  ElQiiLRoot,  and  Samuel  B.  Clark,  for  plaintiff.  Jottph 
H.  Choate,  Benjamin  H.  BristotOr  David  Wlloox,  John  Simpton,  and 
Thomas  Thatoher,  for  defendants  Winslow,  Lanier  A  Co.  Stewneon  Burks, 
in  pro,  per,  Hugh  L.  Cole  and  Qeorge  A.  Strong,  lot  defendant  Bills. 
Jamec  W,  Haf/aea,  tot  defendant  Andrewa. 

INQRAHAH,  J.  The  defendant  the  Columbus,  Hocking  Valley  A  Toledo 
Railway  Company,  a  railroiid  corporation  organized  under  the  laws  of  the 
state  of  Ohio,  and  owning  and  operating  a  line  of  railro:id  situated  in  that 
state,  issued  in  tbe  year  1881  8.000  twnds  of  91.000  each,  and  secured  the  pay- 
ment thereof  by  a  mortj^age  to  the  defendant  the  Central  Trust  Company,  as 
trustee  for  the  holders  of  such  bonds,  upon  its  railroad  and  other  property. 
The  plaintiff,  as  the  owner  of  50  of  those  t>onds,  aggregating  960,0(X),  d^ 
manded  of  the  defendant  the  trust  company  that,  as  trustee,  it  enforce  a 
covenant  in  that  mortgage  as  to  the  application  of  the  proceeds  of  the  8,000 
bonds  bbfore  mentioned,  and  the  trust  company  having  refused  or  fiiiled  to 
take  proc^ings  to  enforce  such  covenants,  this  action  was  brought  by  plain- 
tiff, having  mule  tbe  trust  company  a  party,  and  by  it  he  seeks  to  enforo« 
that  covenant  for  the  benefit  ef  himself  and  the  other  holders  of  the  bonds. 

The  defendants  deny  the  right  of  the  plaintiff  to  maintain  this  action,  and 
the  question  presented  at  the  threshold  of  the  case  is  whether  the  pialntitT.  as 
the  owner  of  the  bonds  held  and  owned  by  him,  is  entitled  to  ask  a  court  of 
equity  to  enforce  that  covenant.  The  bonds  before  mentioned  were  dated  Oc- 
tober 1,  1881.  were  payable  to  l>earer  at  the  agency  of  the  obligor  in  the 
city  of  New  York  on  the  let  day  of  September,  1931.  with  interest  at  tbe  rate 
(A  5  per  cent,  per  annum,  and  recited  their  execution,  as  authorized  by  the 
resolution  of  the  board  of  directors  duly  empowered  thereto  by  the  written 
consent  and  direction  of  the  stockholders  of  the  said  company,  and  that  their 
payment  was  secured  by  a  mortgage  to  the  Central  Trust  Company  of  New 
York,  as  trustee,  upon  all  of  Its  franchises,  lines  of  railway,  tel^raph  equip- 
ment, and  all  other  property  pertaining  to  the  said  railr<Md  company  then 
owned,  or  in  future  to  be  built  or  acquired;  and  the  bond  further  provided: 
**  In  case  of  tbe  nonpayment  of  any  i  nstaliment  of  interest  on  this  bond  as  tb* 
same  becomes  due,  the  principal  sum  thereof  shall,  ali  the  option  of  the  bolder 
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become  dne  and  payable  at  the  expirHtion  of  six  months  thereafter,  if  such 
default  BO  long  con^nue.** 

The  mortgage  to  secure  which  this  bond  was  given  was  dated  the  1st  day 
of  October,  11^1,  recited  the  incorpuration  of  the  railway  compaoy,  a  de- 
acription  of  the  railway  and  other  property  owned  by  It,  and  the  existence  of 
certain  other  bonds  that  were  a  Qrst  lien  upon  tlie  property  of  the  riiUway 
company  or  some  portion  thereof,  and  thtrn  contnined  the  following:  "Where- 
•18.  the  said  railroad  company,  the  party  of  the  ilrat  part,  for  the  pnrpose  of 
[ircviding  for  the  redemption  and  cancellalion  of  the  bunds  secured  by  said 
prior  or  di>i8ionaI  mortgages,  to  enable  it  to  borrow  a  further  sum  of  money 
iound  necessary  to  be  used  in  building  aud  double-tracking  its  road,  pitying 
foi  propt-rty  purchased  and  to  be  purchased,  improvements  made  and  to  be 
made,  and  for  the  equipment  of  its  said  line  of  railroad,  providing  terminal 
fncilities,  constructing  docks,  building  bridges,  and  otherwise  extending  and 
fularging  its  capacity  for  the  transfiortation  of  freight  and  passengers,  and 
for  other  general  purposes  of  said  railway,  and  for  tlie  purpose  of  resolving 
ItA  entire  bond  and  mortgage  indebtedness  into  one  loan  secured  by  one 
consolidated  mortgage,  baa,  by  Its  board  of  directors  and  all  its  atuckholders, 
resolved  tu  issue  its  bonds  payable  in  gold  coin  of  the  United  States  in  the 
sum  of  814,500,000."  The  mortgage,  after  setting  out  a  copy  of  the  bond  to 
be  issued,  further  recites  that  the  said  railroad  company,  having  been  advised 
and  having  determined  that  It  was  expedient  and  desirable  to  consolidate  and 
provide  for  tbe  divisional  bond  aforesaid,  aa  thereinbefore  and  thereinafter 
recited,  by  and  into  one  class  of  bonds  to  be  secured  by  a  single  mortgage,  and 
for  double-tracking,  equipping,  and  perfecting  said  lineof  rHilroiid,anii  to  extin- 
guish aa  rapidly  as  possible  all  separate  existing  mortgages,  for  that  purpose  the 
said  directors  and  stockholders  did  pass  certain  resolutions  providing  for  tbe 
issue' uf  tbe  bonds  and  the  executionof  a  mortgage  to  secure  the  payment  there- 
of, which  resolutions  are  set  forth  in  full  in  the  mortgage.  Such  resolutions, 
after  providing  that  96,500,000  of  the  bonds  should  be  held  and  reserved  by  the 
trustees  for  the  purpose  of  providing  money  for  the  payment  of  the  outstand- 
ing bonds,  continued  hs  follows:  "Resolved,  that  the  remaining  8,000 
bonds,  amounting  to  68,000,000,  shall  be  sold  and  disposed  of  by  the  president 
and  executive  committee,  and  the  proceeds  thereof  shall  be  applied  for  the 
purpose  of  double-tracking,  equipping,  and  increasing  the  transportation 
facilities  of  and  improving  the  company's  railway,  and  in  purchasing  such 
real  estate  and  other  property  as,  in  the  judgment  of  its  board  of  directors, 
or  of  the  president  and  executive  commlLlee,  the  interests  of  said  company 
require."  The  mortgage  then  grants  to  the  defendant  the  Central  Trust 
Company,  for  the  purpose  of  securing  the  payment  of  said  bonds  to  be  made 
and  executed  in  an  amount  of  814,500,000,  alt  of  its  railroad  and  other  prop- 
erty, and  the  coal  company  also  granfa  and  conveys  to  the  said  trust  company, 
as  such  trustee,  all  of  its  coal  lands  for  the  use,  benefit,  and  security  of  the 
several  persons  and  their  successors,  administrators,  executors,  and  assigns, 
who  shall  hereafter  become  the  owners  and  holders  of  any  of  the  bonds  be- 
fore mentioned.  The  said  mortgage  then  contains  tbe  following  covenant: 
"And  it  is  hereby  expressly  covenanted  and  agreed  by  and  between  the  par- 
ties hereto,  each  covenanting  and  agreeing  respectively  for  themselves  and 
tbeii  SDOcessors  and  assigns,  and  for  the  benefit  and  use  of  all  parties  who 
shall  become  holders  and  owners  of  the  bonds  Issued  under  and  secured  or 
intended  to  be  secured  hereby  in  manner  following,  that  is  to  say:  *  *  « 
F^th.  £ight  thousand  of  said  bonds,  amounting  to  eight  millions  of  dollars, 
nombered  from  one  to  eight  thousand,  shall  be  at  once  executed  by  the  presi- 
dent and  secretary  of  said  railroad  company  and  certified  by  said  Centriit 
Trust  Company  of  New  York,  trustee,  and  delivered  to  the  president  and 
Tloe  president,  or  either  of  them,  of  said  party  of  the  tirst  part,  the  Colum- 
bus, Hocking  Valley  &  Toledo  Bailroad  Company,  to  be  used  and  disposed 
v.20K.Y.8.no.7— 21 
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of  by  tbem  in  aecordance  wttb  the  Btlpulation  lierelnbafdn  contained." 
Bonds  to  the  amount  of  98,000»000  were  duly  executed  by  the  idlFoad  eom- 
pany  and  delivered  to  the  Central  Trust  Company,  as  trustee,  and  the  mort- 
gage was  duly  recorded. 

The  railroad  company  on  the  28th  of  September.  1881.  passed  the  following 
resolution:  "Beaolved,  that  the  Central  Trust  Company  of  Kew  York  be 
and  it  is  hereby  authorized  and  directed  to  deliver  to  M.  M.  Grem.  president, 
and  S.  Btirke,  vice  president,  or  either  of  them  as  they  may  agree,  8,000 
bonds  of  the  value  and  amount  of  S8.000.000,  secured  by  the  oonsoUd^ed 
mortgage  executed  to  safd  trustee  by  this  company,  and  authorized  to  be  de- 
livered to  the  Columbus,  Hocking  Valley  &  Toledo  Railroad  Company.** 
Byao  order  dated  November  2, 1881.  signed  "The  Columbus,  Hocking  Vall^ 
&  Toledo  Sailroad  Company.  By  M.  M.  Green,  President,  and  Stevenson 
Burke^  Vice  President,**  the  Central  Trust  Comp»ny  was  directed  to  de- 
liver to  Burke  6,411  bonds.  At  the  foot  thereof  an  order  was  signed 
by  Burke,  whereby  the  Central  Trust  Company  was  directed  to  deliver 
the  said  bonds  to  the  defendants  VTinslow,  Lanier  &  Co..  and  the  said  bonds 
were  delivered  by  the  Central  Trust  Company  to  Winalow.  Lanier  ft  Go.  be- 
tween November  4' and  Ktivember  7, 1881.  These  bonds  so  delivertd  in  pur- 
suance of  this  order  were  sold  by  Winslow,  Lanier  &  Co..  and  the  proceeds 
thereof  applied  to  the  payment  of  certain  notes  executed  by  the  Individnals 
known  as  Burke  and  his  associates,  representing  a  tertaln  inddbtedneds  that 
had  existed  from  Burke  and  his  associates  to  Winslow.  Lanier  &  Go.  and 
Drexel,  Morgan  &  Co.  prior  to  the  incorporation  of  the  railway  company; 
and  I  shall  assume  that  no  part  of  the  proceeds  of  tho^e  bonds,  or  of  the  n- 
maining  bonds  which  went  to  make  up  the  8,000  bonds  Issued  under  tbia 
moitgage,  were  ever  applied  to  double-tracking  the  road,  or  to  the  purcbaalDg 
of  any  property  for  the  road  which  the  road  was  authorized  to  purchase 
under  the  law  of  the  state  of  Ohio,  all  of  such  bonds,  or  the  proc^a  thereof, 
having  been  appropriated  by  Burke  and  his  associatds  to  their  own  use.  I 
realize  tliat  this  last  conclusion  Is  strennously  denied  by  the  defendanta.  Aft- 
suming  it  to  be  correct,  however,  I  think  that  neither  the  plaintiff  nor  the 
trust  company,  as  trustee  for  the  plaintiff,  are  entitled  to  enforce  this  oove- 
naiit. 

We  will  assume  that,  on  the  delivery  of  these  bonds  by  the  Central  Trint 
Company  to  Burke,  he  received  them  as  vibe  president  of  the  company,  under 
the  authority  conferred  by  the  fifth  covenant  contained  In  the  mortgage  be- 
fore  cited,  and  that  thereby  he  assumed,  as  vice  president,  the  dutj  to  use  and 
dispose  of  them  in  accordance  with  the  stipulation  contained  In  the  mortgage, 
and  he  became  a  trustee  for  the  proper  disposition  of  the  proceeds  of  the  bonds, 
when  sold  by  him,  for  both  the  company  and  for  the  Central  Trust  Company 
as  trustee  fbr  the  bondholders;  that  the  proceeds  of  such  bonds  were  im- 
pressed with  a  trust  to  carry  out  the  objects  for  which  the  bonds  were  Issued, 
and  that  Ids  sale  of  those  tninds  to  Wlnslow,  Lanier  &  Co.  was  the  first  valid 
disposition  of  the  twods,  and  was  made  by  Burke  on  behalf  of  the  company 
as  its  vice  president  to  carry  out  the  provisions  of  tlie  mortgage.  Winalow. 
Lanier  &  Co.  th  n  became  the  owner  of  the  bonds,  being  indebted  to  the  rail- 
road company,  or  to  Biirke  as  vice  president  thereof,  for  the  purchase  price 
therefor.  It  must  also  be  assumed  that  WInslow.  Lanier  &  Co.  are  charge- 
atdo  with  notice  of  the  mortgage  and  the  covenants  therein  cont^ned.  and 
having  such  knowledge,  at  the  request  of  Burke  and  his  associate*,  and 
with  the  consent  of  the  corporation,  applied  the  purchase  price  of  these  bonds 
to  the  payment  of  the  debt  due  by  Bufke  and  his  associates  to  themselves  and 
Drexel,  Morgan  &  Co..  so  that,  with  full  knowledge  on  their  part.' the  pro- 
ceeds of  these  96,411.000  of  twnds  were  not  applied  as  the  railroad  company 
expressly  covenanted  they  should  be  applied. 


ust  here  the  relations  that  existed  between  Winslow.  Lanier  &  Co.  and 
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tbe  rallroiid  company,  at  the  tkne  tfaey  h^d  ttuwe  boads  -and  made  the  appll- 
catk»  of  the  proceeds  as  before  stated,  miMt  be  determined.  Winsloor, 
Lanier  ft  Go.  bad  become  tbe  ownare  of  the  bonds;  they  owed  to  the  railroad 
company  tbe  purchase  price  therefor;  the  railroad  company  and  all  at 
Ita  stockboldMS  bad  autborlwd  them -to  ai^^ithe  proceeds  for  the  bencdt  t/t 
Burice  and  Ms  — sodatce.  In  violation  of  this  covenant  in  tbe  mortgage  before 
metitionedf  and  in  puraoanee  of  -aiich  authority  socb  applioatlen  bad  been 
made^  It  is  very  dear  that  at  this  ttrae  Wlnslow,  Lanier  A  Co..  as  faoiden 
«f  the  bonds  purchased  by  them,  -eiNild  net  have -Instated  that  Bnrbe  and  bla 
assoclotas  should  pay  tbe  amount  lealiud  firom  tbe  boids  to  the  railroad 
companiy  for  the  purpose  ctf  enfotelng  this  ooreaant  Tbi^  bad  aoqulesoed 
In  the  asnngement  between  Buifce  and  bis  aasoelates  and  the  railroad  com* 
pany  which  resulted  in  the  appropriation  of  the  proceeds  of  these  bonds  in  a 
manner  dlffiBront  from  tlmt  provided  for  in  the  mortgage,  and  were  tbem- 
aelvea  a  party  to  the  agrcamant  hf  which  tbe  prooeeda  were  so  diverted*  and 
bad  thwnaelTes  received  and  applied  tbe  proceeds  to  tbe  payment  of  Burke*« 
debt  to  tbemselves.  Tbey  therefore  were  estopped  from  asking  tbe  trustee 
to  enforce  that  obligation  on  their  part  as  holders  tbese  bonds,  and  any  ^> 
plication  on  their  part  to  a  conrt  of  equity  to  enforce  tbe  oovenmtt  contained 
in  the  m<Htgage  would  have  been  lef liaed,  w  they  Uiemselves  were  parties  to 
the  transactitm  by  which  tte  proeeedfl  of  the  bonda  were  so  diverted,  and 
proflted  by  It.  The  evidence  shows  that  Uie  braids  owned  by  tbe  t^ntilf. 
Hnd  upon  his  ownership  of  wbich  he  bases  his  right  to  require  tbe  tnist  oam> 
pany  to  enforoe  this  covenant,  wore -a  part  of  the  bonds  puretiaaed  1^  Wins- 
low.  Ijanier  ft  Co..  before  mentioned;  «nd  the  first  question  presented  la 
whether  tbs  pWntlfF,  as  bolder  of  those  bonds,  having  subsequently  purobaMd 
tbe  fHUBO  wtUiout  notice  and  for  value,  stonds  in  any  different  or  better  posi- 
tion than  Wlnslow.  Laaior  ft  Oo.  stood  in  at  the  time  they  owned  %b»  btmds. 

No  question  of  estoppel  is  presented,  as  the  plaintiff  testifled  that  at  the 
time  lie  pnichased  the  bonds  be  had  no  knowledge-of  this  special  covenant 
contained  in  the  mortgage  es  tofthe  •iqiplicatlan  of  the  proceeds  hereafter. 
The  bonds  are  oQgotlable  InatrumantB.  and  piainUff,  opon  their  pnsahase  for 
value  and  before  maturity,  became  entitled  to  recover  from  the  railroad  com- 
pany the  amount  agreed  to  be  paid  tlwreby.  r^rdless  <tf  any  equities  or  de* 
fenaea  that  existed  as  between  Window,  Lanier  ft  Go.  or  Burfce  and  Usas- 
sociates.and  the  nllroad  company.  I  Ullnk  it  clear,  also,  that  in  case  of  a  de- 
fanlt  in  tbe  paytnent  of  the  beads  or  Intereat  thereon.  pliUnttfl,  or  ttie  trustee 
on  his  behalf,  would  be  entitled  to  have  enforeed  the  mortgagee  given  to  se- 
cure the  payment  of  the  bonds.  By  the  express  covenants  in  the  mortgage 
it  was  executed  and  delivered  to  the  trustee  for  the  benefit-and  use  of  all  par- 
ties who  sbould  become  holders  and  ownos  of  tbe  bonds  described,  and  thus 
tbe  mortgage  was  given  to  secure  the  payment  of  the  money  provided  to  be 
paid  by  tlie  bonds  at  the  time  the  same  shaald  become  due  to  the  persona  who 
sbuuld  then  be  tbe  holders  thmof.  It  was  thus  the  express  intention  of  tbe 
l»rUea,  as  evidenced  by  their  express  oorenant.  that  a  holder  of  a  bmd,  at 
the  time  the  amount  payable  under  it  should  beitome  due,  should  be  entitled 
to  anfcurae  tbe  mortgage  to  secure  its  payment  in  ease  the  railroad  coiupany 
should  fail  to  pay.  Where  a  mortgage  is  given  to  seeore  to  the  payee  of  a 
DC|poti«ble  promissory  note  the  amount  to  be  paid  thereby,  and  a  transferee 
^  Uie  note,  purchased  for  value  and  before  maturity,  seeks  to  enforoe  tbe 
mortgage.  Uie  equities  that  exist  as  between  the  mortgagor  and  the  mortgagee, 
which  oould  be  pleaded  as  a  defense  to  such  an  action  to  foreclose  tbe  mort- 
gage, woold  be  naturally  divided  into  two  classes,  the  first  of  which  would 
affect  the- validity  of,  or  amount  due  on,  tlie  negotiable  instrument  to  secure 
which  the  mort^^^e  was  given;  tbe  second  of  wbich  would  affect  the  validity 
of  the  mortgage  itself;  so  tliat,  conceding  that  there  was  au  amount  due 
upon  the  negotiable  instrument,  yet  the  plaintiff  would  not  be  entitled  to  vor 
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force  the  pajmeiit  of  that  amonnt  out  of  the  mortipiged  pn^eity,  because 
the  mortgage  itself,  as  disconnected  from  the  instrument  which  U  was  givra 
to  seoare*  was  void.  It  seems  to  me  clear  that  the  first  defense  would  be  in- 
effectual, as  the  mortgage*  having  been  given  to  secure  tiw  amount  due  upon 
the  negotiable  instrument,  whatever  is  due  upon  that  la  secured  the  mort- 
gage. While  it  seems  to  be  eqtwlly  clMr  ttiat  the  second  defense  would  be 
good  because  it  has  nothing  to  do  with  the  right  acquired  b7  the  puntfiase  of 
uie  negotiable  Inatrument,  and  if  the  execution  of  such  a  mortgaige  waa  pro- 
cured by  fraud,  although  the  defendant  could  not  claim  that  there  waa  noth- 
ing due  on  the  note  because  that  was  also  executed  by  fraud,  he  oould  insist 
that  the  mortgage  to  secure  which  the  note  was  given  was  void,  and  I  can 
see  no  reason  why  that  would  not  be  a  good  defense  Id  an  aotlon  to  fore- 
close the  mortgage. 

There  is,  however,  a  plain  distinction  between  the  covenant  that  fdaintifE 
now  asks  to  enforce  and  the  mortgage  by  which  the  mortgaged  propwty  was 
to  be  applied  to  the  payment  of  the  mortgage  debt  in  case  ttie  railroad  com- 
pany failed  to  pay  it  when  due.  The  mortgage  is,  by  Its  terms,  to  be  enforce* 
able  only  upon  the  failure  of  the  obligor  to  pay  the  amount  due  npim  the 
bonds  in  favor  of  the  individual  who  shall  then  be  the  holder  and  owner  of 
the  bonds.  This  covenant,  however,  is  to  become  operative  as  soon  as  ttie 
bonds  are  sold.  So  long  as  the  bonds  remain  unsold  In  the  hands  of  either 
tlie  railroad  company,  the  trust  company,  or  Burke,  either  individually  or  wi 
an  officer  of  the  railroad  corporation,  no  liability  on  the  part  of  the  road  ex- 
isted either  upon  the  bonds,  the  mortgage,  or  this  coveunnt  now  sought  to  be 
enforced.  The  trust  company  individually  bad  no  interest  in  tbe  bonds,  and 
there  was  no  oonsideration  for  an  agreement  by  the  railroad  company  to  the 
trust  company  as  to  the  disposition  of  tlie  proceeds  of  the  bonds  wheastdd, 
nor,  if  there  was  such  an  agreement  with  the  trust  company,  could  It  be  ea* 
forced  in  this  action,  as  here  it  is  only  tbe  ubligiitiun  of  tbe  ruilrond  company 
to  tbe  trust  company,  as  trustee  for  the  plaintiff  as  a  bondholder,  that  the 
court  can  enforce.  In  this  case  bonds  were  Issued  accompanied  with  a  cove- 
nant that  the  proceeds  should  be  applied  to  a  parlicolar  purpose.  The  bonds 
were  then  issued  and  disposed  of  under  an  agreement  by  wlUch  that  oovenant 
was  i  n  effect  abrogated,  the  proceeds  of  the  bonds  being  applied  by  agreement 
between  tbe  parties  to  an  entirely  different  object.  Tbe  covenant  was  thus, 
in  effect,  abrogated  by  the  mutual  consent  of  the  parties  then  interested  in 
the  bonds  before  It  ever  became  in  fact  operative,  and  that  is  so  whether  this 
transaction  be  regarded  us  a  sale  of  the  bonds  by  the  company  to  Burke  and 
his  associates,  or  that  transaction  held  to  be  invalid,  and  the  first  sale  of  tbe 
bonds  held  to  be  the  sale  by  Burke  to  Winslow,  Lanier  &  Co.,  for  Burke  and 
bis  associates  and  Winslow,  Lanier  &  Co.  were  parties  to  tbe  agreement  by 
which  the  proceeds  of  the  bonds  were  applied,  not  as  provided  for  in  the 
mortgage,  but  to  pay  the  individual  debts  of  Buike  and  his  associates.  Upon 
plaintiff's  purchase  of  these  bonds,  they  being  negotiable  instruments,  he  ac- 
quired the  right  that  the  purchase  of  such  an  instrument  gives  to  the  bolder 
thereof,  bui  did  that  right  include  a  right  to  enforce  the  collateral  obligation, 
made  by  the  maker  of  a  negotiable  instrument  at  the  time  it  waa  executed, 
as  to  the  application  of  its  proceeds  in  his  bands,  but  which  had  been,  with 
the  consent  of  all  interested,  abrof  ;ted?  A  consideration  of  tbe  prineiplea 
upon  which  the  holder  of  a  negotiable  instrument  can  acquire  a  right  superior 
to  that  of  his  transferrer  will,  I  think,  conclusively  show  that  it  did  not. 

When  the  rule  that  choses  in  action  were  not  transferable  was  first  relaxed 
in  favor  of  negotiable  instruments,  cortidn  characteristics  were  given  theni,- 
whereby  a  bolder  for  value  before  maturity  acquired  not  only  tbe  right  to  en- 
force the  instrument  in  his  own  name,  but  also  to  enforce  the  same,  notwith- 
standing any  defense  which  the  maker  had  against  any  prior  holder;  but  these 
aharacteristios  applied  only  to  the  negotiable  instrument  itsdf,  not  to  any 
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coHateral  obligation  or  oontrBct  which  did  not  apeclally  regulate  the 'payment 
of  the  money  to  be  paid.  It  was  an  Instrument  whereby  a  sum  oC  money  was 
to  be  paid  at  a  stated  time;  that  wasa  negotiable  instrument;  and  it  was  such 
an  instmment  only  that  by  the  common  law  oould  bo  transferred  and  become 
negotiable.  If  the  instmment  contained  any  ottier  provisions  except  such  as 
required  the  payment  of  a  sam  of  money,  it  did  not  acquire  the  character  of 
a  negotiable  instrument.  The  characteristics  thus  acquired  by  n^tiable  in- 
struments are  stated  In  Daniels  on  Negotiable  Instruments,  (volume  1,  p.  2.) 
where  It  is  said:  **Tbat  wbtle  choses  In  action  are  now  transferable,  a  nego- 
tiable instrument  is  the  only  species  which  carries  by  transfer  a  clear  title  and 
a  full  measure,  and,  like  an  instrument  under  seal,  imports  consideration. 
It  has  therefore  three  peculiar  and  distinguishing  characteristics:  First,  re- 
specting the  title,  that  a  person  acquiring  It  in  the  usual  course  of  business 
before  maturity,  and  for  a  valuable  consideration,  may  hold  it  as  against  the 
world ;  Becond,  respecting  the  amount,  that  negotiable  paper  carries  the  right 
to  the  whole  amount  it  secures  on  its  face,  and  is  subject  to  none  of  the  de- 
fenses which  might  have  been  made  between  the  original  or  intervening  par- 
ties ag:iinst  any  one  who  acquired  it  in  the  usual  ooarse  of  business  before 
maturity;  and,  third,  respecting  the  consideration.  It  pHma /ac/e  imports  a 
consideration.  The  ris(>it  that  the  holder  of  a  negotiable  instrument  acquires, 
therefore,  is  that  his  title  cannot  be  impeached.  He  is  entitled  to  recover 
the  amount  speclBed,  and  consideration  is  presumed." 

An  examination  of  a  few  cases  to  which  this  subject  has  been  considered 
wlU  Illustrate  the  limit  to  which  ttie  right  of  the  holder  of  a  negotiable  In- 
strument Is  restricted.  In  Lamouri^m  t.  HewiU  5  Wend>  808,  Savaou, 
C  J.,  says:  "Promissory  notes  are  negotiable  only  by  virtue  of  the  statute, 
but  this  negotiable  quality  is  not  extended  to  any  other  Instrument  relating 
to  the  note."  The  case  at  Wat$en^»  Ba^ra  v.  MeLann,  19  Wend.  665,  af- 
firmed by  the  court  of  errors,  26  Wend.  480,  well  illualrates  this  principle. 
The  testator  of  the  defendant,  by  a  separate  and  distinct  instrument  contain- 
ing no  words  of  negotlaUllty,  not  indorsed  or  written  upon  the  note^  guaran- 
ti^  the  payment  of  the  mrte  at  60  days,  describing  the  note.  The  payee 
transferred  by  indorsement  the  note  to  one  Frye,  and  Frye,  after  the  note 
became  due,  transferred  it  to  the  plaintiff.  It  was  held  tJiat  this  separate 
guaranty  was  not  negotiable,  and  could  not  be  assigned  so  as  to  authorize  the 
sssignee  to  Ining  a  suit  theieon  In  his  own  name.  See.  also.  Mrokhead  t. 
Brown,  5  Hill,  644,  where  It  was  held  that  an  agreement  that  certain  bills  of 
exchange  shoald  be  honored  hy  the  drawees  did  not  pass  to  the  transferees 
of  tlie  bills,  the  court  saying:  "With  uBltls  a  settled  qoesttonthatspecialcon- 
tmcts  other  than  bills  ut  exchange  and  promissory  notes  are  not  negotiable 
instrnmenta,  and  that  no  one  ean  sue  in  his  own  name  bat  an  original  party 
to  the  contract.''  And  this  principle  was  applied  by  thesuprwae  court  of  the 
United  States  in  Cmtral  Tru$t  Co,  t.  Fint  Nat.  Bank,  101  U.  S.  68, 
and  reafflrmed  by  the  oonrt  oC  appeals  In  Barlow  Mym,  64  N.  Y.  44.  In 
that  cue  the  coort  said:  "So.  U  a  mortgage  should  be  given  to  secure  nego* 
tiable  paper,  the  mortgage  would  not  be  negotiable,  although  it  would  pass 
to  the  indorsee  of  the  paper  as  incident  to  the  debt,  and  the  transfer  by  the 
party  to  whom  a  personal  covenant  is  made  of  his  interest  therein  does  not 
make  the  person  reotf  vlng  It  the  covenantee. "  In  the  case  of  Baily  v.  Bmitht 
14  Ohio  St.  406,  the  supreme  court  of  Ohio,  in  an  opinion  reviewing  all  the  au- 
thorities, held  that  where  a  negotiable  promissory  note  secured  byamortgage 
on  real  estate  Is  transferred  to  a  bona  fide  holder,  and  for  value^  and  before 
maturity,  a  defense  that  the  mortgage  was  obtained  by  frand  by  the  mort- 
gagee or  payee  of  the  note  was  a  valid  defense  In  an  action  to  foreclose  the 
loorlgage  by  the  transferee.  The  cases,  of  which  Railroad  Co*  v.  Thompson, 
lUS  111.  187.  Is  an  example,  which  hold  tliat  the  holder  of  a  bond  secured  by  a 
mortgage  to  trustees  Is  entitled  to  enforce  the  mortgage  upon  the  tallnre  on 
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the  part  of  the  obligor  to  p»y  the  bond,  free  ol  all  «qaiUe»  that  existed  between 
tbe  obligor  on  the  bond  to  the  person  to  whom  it  was  originallj  issued,  are 
not  opposed  to  this  principle.  In  these  decisions  the  distinction  before  noted 
Is  applied,  and  the  ground  upost  whicli  therigbtof  tbebondbolderaisenforoed 
is  ttiat  the  mortgage  was  to  secure  the  payment  of  the  aDMranli  du«  to  anj 
person  who  should  be  the  bidder  of  the  bonds  when  ibvy  beoame  due,  accord- 
ing to  the  exprees  Intention  of  the  parties  when  the  mort^tage  waa  executed. 
It  is  not,  thvefore.  tliat  the  mortgage  Itself  beeomea  n^otiable.  but  the  par- 
ties, by  their  agreementk  hare  provided  that  tbe  mortgage  shall  be  beld  as 
security  for  whatever  is  due  upon  the  bond  to  any  hcSder  thereof  when  the 
bond  becomes  due,  entirely  irrespective  of  the  methods  by  whitA  the  liability 
on  the  bond  to  the  holder  at  tlie  time  is  eatiblished. 

How.  then,  can  the  bolder  of  the  bond  which  has  come  to  him  by  porohase 
from  Winslow,  I^anier  A  Co.  acquire  the  right  to  enforce  a  collateral  cove- 
nant that  Winslow,  Lanier  Ss  Co.  could  not  enforoel'  Certainly  not  because  of 
the  tact  thirt  the  bond  was  negoUable,  as  this  covenant  did  nut  have  any  re- 
latlOD  to  the  title  to  the  bond,  tbe  amoant  due  thereon,  the  liability  of  the 
obligor,  or  the  consideration.  Nor  do  I  thiuk  the  provision  in  the  mortgage 
before  cited,  whereby  it  Is  provided  that  the  covenants  and  agreements  con- 
tained in  the  mortgage  are  for  the  benefitand  use  of  all  parties  who  shall  be- 
come holders  and  owners  of  the  bonds  issued  under  or  secured  by  the  mortgage, 
can  give  to  this  plaintiff,  as  a  holder  of  the  bond  purdiasod  from  Winalow, 
Lanier  ft  Co.,  any  right  of  ardon  to  enforoe  Uils  covenant  which  Vinalow, 
Lanier  ft  Co.  did  not  have  at  the  time  they  sold  Um  bonds.  As  before  stated, 
tbe  covenant  now  sought  to  be  enforced  bad  no  application  to  tbe  payment 
of  the  bonds  when  they  should  become  due.  It  was  an  Independent  cove- 
nant to  be  presently  carried  out,  and  it  was  broken  bj  the  very  i^reement 
ander  which  the  bonds  were  acqnlred  by  Winslow,  Lanier  ft  Co.  Winslow, 
Lanier  ft  Go.  could  not  enforce  that  covenant,  nor  could  the  toast  company, 
as  trustee  for  Winslow,  Lanier  ft  Co.,  raforee  It;  and  when  an  Individual 
purchased  from  Winslow,  Lanier  ft  Go.  the  bonds  that  th^  held,  he  ac- 
quired Just  the  right  to  enforce  this  covenant  that  Winslow,  Lanier  ft  Go. 
had,  except  so  far  as  the  negotiable  character  of  the  bonds  gave  him  a 
right  supOTlor  to  that  of  Window.  Lantor  ft  Co.;  and  the  fiufc  that  the  rail* 
road  company  bad  made  the  oovenant  A>r  the  benefit  and  uae  of  all  tlie  par- 
Ues  who  shoald  become  hofdem  and  owners  of  tfaa  bonds  could  not  revive 
a  oivenant  which  had  been,  as  between  tbe  bondholders  and  the  company, 
abrogated,  whve  such  a  covenant  was  aathyVbt  terms  to  oome  into  affect  at 
the  time  subsequent  to  tbe  sale  of  the  bonds  by  Winslow,  Lanier  ft  Co.,  as 
waa  the  covenant  In  relation  to  the  application  of  the  mortgaged  premises  to 
the  payment  of  tbe  botids  when  dtw.  It  was  the  clearly  expressed  intention 
of  the  parties  that  that  part  of  the  mortgage  which  related  to  the  appUeaUon 
of  the  mortgaged  premises  should  only  beeome  operative  when  the  bonds 
should  beeome  due,  and  then  only  In  ease  th^y  should  not  bo  paid  bgr  tbe  ob- 
ligor, and  It  was  the  then  owner  of  the  bond  who  had  Uw  right  to  enforce 
that  agreement.  At  no  time  prior  could  there  ba  a  breaehof  thataffreement, 
nor  could  there  be  any  one  who  could  relieve  the  oorporaUoa  frma  Its  agre» 
ment  to  pay  tbe  bonds,  .or  luve  the  proceeds  of  the  mortgaged  propeiV  "P* 
plied  to  Uieir  payment.  In  the  case  of  tbe  oovmunt  in  quesUottt  IwweTer, 
it  became  binding  as  soon  as  Uie  bonds  were  sold.  Then  the  holden  ot  the 
bonds  could  enfbree  tt,  and  could  also  relieve  tlie  cenpuy  from  lbs  obUgatloa 
under  It,  and  in  the  latter  case  I  cannot  see  Uiat  a  nnrchaser  of  the  bond- 
hcdder  who  liad  relieved  tbe  company  from  Its  oWlgatlon  could  have  any 
right  to  compel  its  enforcement  which  bis  assignor  bad  rellnqaished.  At 
ttie  time  Winslow,  Lanier  ft  Co.  sold  these  bonds  to  pfadntUTa  tcmnaferrer, 
there  were  two  parties  to  the  agreement,  —  me  the  obligor,  the  ndlroad 
company,  Um  other  the  obligee,  the  trust  company,  aa  troatse  fior  Winslow, 
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Lanier  &  Co.,  wlio  bad  become  the  Iioldera  and  owners  at  the  bonds;  and* 
when  that  aitreemeat  was  abrugated  by  the  very  contract  under  which  the 
bomla  were  sold,  neithar  of  the  parties  to  the  covenant  could  then  have  enforced 
It.  All  of  Che  rights  that  the  plaintiffs  acquired  by  reason  of  the  negotiabil- 
ity of  the  bonds  are  conceded,  and  have  been  so  far  recognized  and  me  obli- 
ffation  performed,  and,  in  the  abaence  of  any  facts  that  would  Justify  a  find- 
ing  that  the  defendants  were  estopped  from  denying  that  the  moD«)y  was  in 
the  hands  of  the  railroad  company  (or  an  inveslment  as  provided  by  the  cov- 
enant in  the  mortgage,  it  seems  to  me  clear  that,  as  Winslow,  Lanier  A  Co. 
bad  no  right  to  enforce  this  covenant,  the  plaintiff  has  acquired  no  such 
rights  by  the  purchase  olthe  bond. 

There  was  a  suggestion  made  upon  the  argument  that  it  might  bo  held 
that  the  proceeds  of  these  bonds  became  In  equity  a  part  of  the  property  mort* 
gaged  under  the  covenant  contained  in  the  mortgage  that  it  should  be  arpUed 
BC^ly  to  the  purchase  of  the  property  that  would  be  covered  by  the  moi^age. 
A  moment's  consideration,  however,  is  sufflcienl  to  show  that  the  covenant 
cannot  be  enforced  upon  such  a  theory,  for,  as  a  fact,  there  were  never  any 
proceeds  either  received  by  the  railroad  company  or  by  Its  officers  that  could 
be  i^pnlled  under  the  covenant  to  the  purchase  of  property.  The  boods  or 
their  proceeds  were  appropriated  by  the  officers  of  the  com[nny  to  their  own 
use  In  vi(dation  d  the  covenant.  No  sum  of  money  was  therefwe  ever  real- 
ized Giy  the  company  or  came  Into  its  possession  which  could  be  s^d  to  be  the 
property  that  had  been  acquired  by  the  company  so  as  to  be  covered  by  the 
mortgage.  I  am  aware  that  I  have  very  imperfectly  stated  the  reasons  that 
hare  led  me  to  this  ooucldsion.  but  the  result  has  been  arrived  at  af^  a  full 
and  eueful  consideration,  and  1  am  dearly  ot  the  opinion  that,  on  the  fiuiti 
proved  before  me,  plaintlfl  has  no  cause  of  action. 

Jodgment  ia  tbentore  directed  for  defendants,  with  costs. 


JoBNsnm  tt.  Oabsisb,  Uayor,  9t  aL 
(Supreme  Court,  General  Term,  Third  Department.  Saptenber  14,  ISBL) 
JjUDJionoji  — Taxme  Trtu  to  Omoa— Quo  Wabbanto. 

A  salt  to  restrain  a  olaimuit  of  a  mumciDal  oflSoe  from  attempting  to  aserolw 
Its  powers  aad  daties  cannot  be  Daintnined,  as  tbe  qneatUm  of  tnto  to  inoh  office 
ia  fiiTOlved,  and  can  only  he  tried  in  an  action  of  oiio  VKUranto  brooght  hr  the 
people.  JTorrli  V.  YFhelom  11  Abb.  N.  G.  64^  followed. 

Appeal  from  special  term,  Saratoga  county. 

Ac.tion  by  David  J.  Jolinstun  against  Juhn  Garalde,  mayor  of  the  city  c£ 
Cohoee.  and  Uictiael  J.  Daley,  for  an  injunction  to  restrain  defendant  Daley 
from  actlngas  Qre  commissioner,  and  to  restrain  both  defendants  from  depos- 
ing plaintiff  from  the  otiice  of  commissioner,  or  appointing  or  removing  any 
employes  of  the  0re  department  of  Cohoes.  From  an  order  refusing  to  dis* 
solve  an  injunction  granted  by  the  county  Judge,  defendants  appmL  Bfr 
versed. 

Argued  before  Mathah.  F.  J.,  and  PirrMAK  and  Hsbbigk,  JJ, 

Crawford,  for  appellants.    Charla  B,  Sturges,  (C  J^.  Dof/le,  of 
oonnsel,)  for  respondont. 

TVTSATt,  J.  The  complaint  states  that  the  defendant  Daley  was  nomi- 
nated by  the  mayor  of  the  city  Cohoea  as  tire  commiasiooer  on  the  12Ui  day  of 
Uarch,  1889,  but  was  never  confl  i  med  by  a  vote  of  two  thirds  of  the  common 
council  of  the  otty,  as  required  by  its  charter,  and  hence  never  became  vested 
with  the  office;  that  defendant  W.  James  Dickey,  having  been  duly  appointed 
and  vested  with  tlie  office  of  hre  commissioner,  for  sufficient  cause,  was  on 
tibe  7Ui  day  of  April,  1891,  by  the  common  council  of  the  city  of  Cohoes,  in 
pursuance  of  the  provisions  of  said  city's  charter,  removed  from  office;  that 
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defendant  John  Canslde.  the  mayor,  assumed,  without  anthorltj  of  lav, 
to  veto  the  resolution  of  the  common  council  removing  said  Dickey,  and  also 
illegally  assumed  to  vote  for  the  confirmation  of  said  Daley,  and  now  nnlaw- 
fully  recognizes  said  Daley  and  Dickey  as  fire  commissioners  and  ofllciala  of 
the  city,  and  the  said  three  persons  intend,  on  the  18th  of  April,  1891,  to 
meet,  and.  as  a  majority  of  the  bo«d  of  fire  commissioners,  appoint  some 
person  in  place  of  plaintiff,  whose  term  will  then  have  expired.  The  com- 
plaint further  alleges  a  conspiracy  betwt^en  the  said  three  persons  to  obtain 
control  and  possession  of  the  fire  department  of  the  city  of  Cohoes,  and  the 
property  appertaining  thereto,  and  demands  Jndgment  **tbat  the  defendants 
Dickey  and  Daley  may  be  severally  restrained  and  enjoined  from  further  act- 
ing or  claiming  to  act  as  fire  commissioners  of  said  city:  that  the  defendants 
be  restrained  and  enjoined  from  appointing  or  attempting  to  appoint  any 
person  as  fire  commissioner  in  the  place  of  this  plaintiff;  and  that  tlie  said 
defendants  be  further  restrained  and  enjoined  from  removing  or  attempting 
to  remove  any  of  the  officials,  officers,  or  employes  of  said  fire  department,  or 
appointing  others  in  their  stead,**  etc.  Plaintiff  is  one  of  the  fire  eommis- 
sloners  of  the  city,  and  a  taxpayer  therein. 

It  Is  well  settled  that  it  is  only  in  an  action  of  guo  warranto,  brought  by 
the  people,  that  the  question  of  title  to  a  public  office  can  be  tried.  Mayor  v. 
CoTtover,  5  Abb.  Pr.  171;  Lewtn  v.  Oliter,  4  Abb.  Pr.  121;  Cttp  of  Buffalo  v. 
Maokay,  18Hun,204;Jtf6rrfev.  TFAeZorn,  64  How.  Pr.  109 ;  PaXmers,  Foley, 
45  How.  Fr.  112.  Plaintiff  Insists  that  the  action  Is  maintainable  as  a  tax- 
payer's action,  under  section  1925  of  the  Civil  Code.  It  is  obvious,  however, 
that  this  claim  is  untenable.  No  facts  are  stated  In  the  complaint,  authorizing 
such  an  action.  It  is  alleged  that  certain  parties.  In  violation  of  the  law, 
have  intruded  Into  an  office,  and  plaintiff  imagines  that  such  parties  are  about 
to  remove  employes  of  the  fire  department  and  appoint  otiiers,  and  that 
damage  will  result.  Ko  actual  damage — no  waste  of  public  funds — is  alleged, 
but  plaintiff  imagines  that  damage  will  result  on  account  of  the  usurpation 
of  the  office  of  fire  commissioner  by  defendants  Daley  and  Dickey.  As  a  tax- 
payer's action,  under  section  1925  of  the  Code,  no  cause  of  action  Is  stated, 
because  no  facts  are  stated,  showing  waste  or  injury  to  the  city  property, 
nor  any  grounds  to  apprehend  such  waste,  other  than  the  alleged  unlawful 
Intrusion  of  defendants  Daley  and  Dickey  into  the  office  of  fire  commissioner. 

The  plaintiff  further  claims  that  the  action  can  be  maintained  as  an  equi- 
table one,  to  enjoin  and  restralu  Daley  and  the  other  defendants  from  illegally 
acting  and  unlawfully  interfering  with  the  fire  department  of  the  city.  But 
the  only  grounds  set  out  in  the  complaint  on  which  the  action,  in  this  view, 
can  be  maintained.  Is  that  the  defendants  Dickey  and  Daley  are  not  In  fact 
fire  commissioners,  and  have  unlawfully  intruded  themselves  into  said  office. 
If  they  are  fire  commissioners  of  said  city,  the  plaintiff  has  no  cause  of  action. 
In  that  case,  defendants  have  the  legal  right  to  do  the  acts  which  plaintiff 
apprehends  they  intend  and  are  about  to  do.  But,  if  said  defendants  are  not 
fire  commissioners,  they  have  no  such  right.  It  is  obvious,  therefore,  that 
the  only  substantial  question  to  be  tried  in  this  action  is  the  title  of  Dickey 
and  Daley  to  the  office  in  question.  As  we  have  seen,  such  a  question  can- 
not be  tried  in  this  action.  The  oases  cited  by  the  respondent  do  not  sustain 
his  contention.  PeopU  v.  Canal  Board  qf  New  York,  55  N.  Y.  390.  and 
People  v.  C<mkHr^,  5  Hun,  452,  were  actions  brought  by  the  people  of  the 
state  as  plaintiffs,  and  hence  are  not  applicable.  Possibly,  in  au  action  of 
quo  warranto  by  the  people.  In  a  proper  case,  a  temporary  lajnncUon  nmy 
be  granted.  See  Flero,  Spec  Proc  74ti;  P&tple  v.  Draper,  24  Barb.  265-270. 
The  case  of  Palmer  t.  Foley,  eupra,  cited  by  plaintiff,  was  an  nnusnal  one. 
The  plaintiff  was  duputy  chamberlain  of  the  city  of  Kev  York,  and  in  po^ 
session  of  the  office.  As  su<^,  he  had  under  fala  control  the  city  fnnds. 
amounting  to  a  very  large  sum,  and  the  defendant,  U  vas  alleged,  was  un- 
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lawfully  about  to  luterfere  with  his  poesesslon  of  said  funds.  That  case  was 
criUclsed,  however,  by  Westbkook,  J.,  in  Morris  v.  Whelan,  supra,  and 
the  doctrine  stated  by  the  learned  justice  in  the  case  Inst  mentioned,  I  think, 
baa  been  generally  followed.  I  have  examined  the  other  cases  cited  by  the 
respondent,  but  fail  to  find  any  authority  for  this  action.  As  before  stated, 
its  plain  object  Is  to  try  the  title  of  the  defendants  Daley  and  Dickey  to  the 
office  of  Are  commissioners.  Practically,  that  is  all  there  is  to  be  determined. 
Under  the  pleadings,  if  this  question  were  determined  in  favor  of  the  defend- 
ants. plainti'tTs  case  would  be  ended.  If,  however,  plalntifF  could  establish 
the  fact  open  the  trial  that  said  defendants  Daley  and  Dickey  were  not  fire 
commissioners,  he  would  be  entitled,  without  showing  any  further  facts,  to 
all  the  relief  claimed,  assuming  that,  in  the  equitable  action  he  has  brought, 
defendants'  title  to  said  uflSce  can  be  properly  tried,  and  that  plaintiff,  as  a 
taxpayer  or  a  fire  commissiuner  of  said  city,  is  a  proper  plaintiff. 

I  cunclude,  as  lield  in  Morris  v.  Whtlarit  11  Abb.  K.  C.  64,  that  such 
an  action  as  this,  to  restrain  a  claimant  to  a  municipal  office  from  attempting 
to  exercise  Its  powers  and  duties,  cannot  be  sustained.  Such  action  indi- 
rectly Involves  tbe  question  of  the  title  to  the  ofBce.  which  can  only  be  tried 
in  an  action  to  which  tbe  people  are  parties.  Therefore  the  temporary  in- 
junction should  not  have  been  granted.  There  are  other  objections  to  the 
action  and  Injunction,  not  necessary  to  be  considered.  The  order  should  be 
reversed  as  to  the  appellants,  with  costs  and  printing,  and  the.  motion,  as  to 
tbe  appellants,  granted,  with  costs. 

Mayhah*  J.,  concurs.   Herkick,  J.,  not  acting. 


Fbopu  «b  nL  OsBOKSB  V.  GoTnoT  CAmrAflSKSB  of  DuTcrasas  Gotthtt. 
(AqmiM  CawrU  Special  Stem,  I>utehew  OovBittu-  Febnuiy,  1888.) 

L  COIITXKPT— FntBOHU,  Bbbtiob. 

Objection  that  an  order  on  tbe  clerk  of  tbe  board  of  county  canvusers,  to  show 
cause  wby  he  should  not  be  puniahed  for  contempt  In  falling  to  produce  certain 
election  returns,  was  not  personally  served  on  tbe  clerk,  is  not  available,  where  it 
appears  tbat  the  order  was  filed  In  the  oflBoe  of  the  oterk,  sad  was  in  faofc  Been  and 
read  by  him. 

IL  8ami— ArriDATiT. 

An  affidavit,  on  which  an  order  to  show  cause  is  based,  alleKin^  the  venue  thereof 
In  a  certain  county,  but  certified  merely  by  a  commissioner  of  a  certain  city  in 
that  county,  is  defective.  In  failing  to  show  that  it  was  taken  in  the  offioer's  juris- 
diction; but  where  no  objection  is  raised  on  the  return  of  the  order,  and  toe  n- 
spoodent  answers  to  the  merits,  the  defect  will  be  deemed  waived. 

iL  Blectioks — Cakvassimo  Boakds— D(jtt  op  Clekk. 

After  the  clerk  of  a  board  of  county  canvasscra  has  tranemitted  copies  of  election 
returns  to  the  governor,  secretary  of  state,  and  comptroller,  as  required  by  an 
order  of  court,  and  also  by  Rev.  St.  (8th  £d.)  p.  424,  ^  23,  so  that  the  same  may  be 
brought  before  the  state  board,  bis  responsibility  is  at  an  end ;  and  the  fact  that 
tbe  returns  were  afterwards  taken  by  nlm  from  tbe  custody  of  such  ofdcers,  but 
with  their  knowledge  and  approval,  aad  so  placed  beyond  the  reach  of  tbe  state 
board,  does  not  render  him  liable  for  contempt,  as  the  fanlt,  if  any,  is  with  the  offl- 
cmn  named. 

Motion  to  punish  for  contempt  Storm  Emans,  county  clerk  and  clerk  of 
the  county  canvassers  of  Butcliess  county,  made  in  proceedings  by  Edward 
B.  Osborne  against  tbe  canvassers  of  said  county.  Denied. 

Qeo,  Bliss  and  Chan.  F»  Cossum,  for  the  motion.  C.  B,  Herriak  and  F* 
S,  Zown,  {Dtlos  McCurdj/,  of  connseU)  opposed. 

GuitLEN,  J.  The  regularity  of  these  proceedings,  taken  to  panlsh  for  con- 
tempt Storm  Emans,  county  clerk  and  clerk  of  the  board  of  canvassers,  Is  as- 
sailed  on  two  grounds.  Tbe  Srst  is  that  the  order  of  this  court  was  not  per- 
•onally  served  on  the  clerk,  and  this,  it  is  claimed,  is  a  ooaclusive  answer  to 
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these  proceedings.  I  am  at  a  loss  to  discover  the  aspect  of  the  facts  apon 
which  this  claim  Is  based.  The  affidavit  of  Cossum  states  that  the  reapondeot 
came  Into  the  clerk*8  office  a  few  minutes  after  the  order  was  Sled  in  that  of- 
fice, and  read  the  order.  This  statement  Is  not  denied.  This  was  a  suS- 
cient  compliance  with  even  the  most  technical  rule  as  to  service.  The  re- 
spondent read  and  saw  the  original  orAer.  and  the  order  was  left  In  the  appro- 
priate place  for  its  cuatod/. 

The  second  objection  is  that  the  affidavits  upon  which  the  order  to  show 
cause  why  the  respondent  should  not  be  punished  for  contempt  was  based 
are  defective,  in  that  venue  is  laid  in  Dutchess  county,  merely,  and  the  affi- 
davits are  certified  by  a  commissioner  of  deeds  for  Poughkeepsie.  TMs  ob- 
jection is  well  founded,  for  an  affidavit  must  show  upon  Its  face  that  it  was 
taken  witliin  the  jurisdiction  of  the  officer  before  whom  it  was  verified,  and, 
if  taken  in  any  other  part  of  the  county  than  the  city  of  Poughkeepsie,  the 
affidavits  would  have  been  nnllitleB.  Had  the  objection  been  taken  upon  the 
return  of  the  order  to  show  cause,  the  proceedings  should  have  been  dis- 
missed. But  the  objection  was  not  raised,  and  the  respondent  answered  to 
the  merits;  evidence  being  taken,  I  think  this  waived  the  irregularity.  A 
proceeding  by  attachment  is  by  the  Code  an  original  proceeding,  but  an  order 
to  show  cause,  in  whatever  form  made,  is  merely  the  equivalent  of  a  notic» 
of  motion  in  the  action.  It  does  not,  like  a  warrant  of  attachment,  subject 
the  party  to  arrest,  without  a  praliminaiy  hearing.  I  do  not  see  why  any 
stricter  rule  should  be  applied  to  such  an  application  than  to  other  motions  in 
the  action.  The  only  present  effect  of  this  defect,  if  not  cured,  would  be  that 
such  afltdavits  conld  not  be  considered  in  disposing  of  the  questions  of  fact 
Involved  in  the  application.  But  it  baa  been  proved  that  the  affidavits  were 
taken  within  the  jurisdiction  of  the  commissioner,  and  the  irregularity  is 
cured,  noless,  as  is  now  claimed,  there  is  no  authority  in  law  for  the  appoint- 
ment of  commisaionerB  of  deeds  in  Poughkeepsie.  I  think  Uie  ease  of  Ptop/» 
V.  SalUhury*  24  Wend.  409,  is  not  In  point.  The  act  of  1848  (chapter  75} 
differs  markedly  in  its  language  from  the  provisions  of  the  Bevised  ^totes. 
It  gives  a  general  power  of  app<dntaient  to  the  common  councils  <tf  cities,  and 
was  intended  to  be  continuous,  and  of  general  application. 

The  fHder  for  the  alleged  vi<dation  of  which  it  is  sought  to  punish  the  re- 
spondent was  made  on  the  assent  of  the  parties  in  open  court.  Good  ftuth, 
therefbre.  required  scrupulous  compliance  with  its  terms  and  spirit.  This 
respondent,  however,  was  not  a  party  to  the  agreement,  but  the  clerk  of  the 
faoud  of  canvassers.  The  proceedings  against  him  are  quoH  criminal,  and 
while  the  court  should  not  be  astute  to  relieve  him  from  punishment,  if  the 
effect  €i  its  mandate  has  been  brought  to  naught,  still,  before  he  is  punished, 
he  must  be  proved  guilty  of  the  particular  offense  for  which  he  is  prosecuted. 
The  statute^  provides  that  the  county  clerk  s'liall  deposit  three  oerUfled  copies 
of  the  rrturns  in  the  nearest  post  (^oe,  addressed  to  tlie  governor,  aecrrtary 
of  st^  and  comptroUer.  It  is  the  duty  of  the  secretary  of  state  '*to  flle  in 
his  office  the  certified  statement  received  by  him  from  a  county  derk,  and  to 
(d)tain  from  the  governor  and  comptroller  every  such  certified  return  received 
by  either  of  them,  and  file  the  same  in  his  office.  Bev.  St.  pt.  1,  o.  6,  tit.  5, 
art.  3,  §  23,  (8th  £d.)  p.  424.  The  whole  scheme  of  the  statute  was  de- 
clared by  the  court  of  appeals,  in  People  v.  State  Board  of  Canvaswn, 
29  N.  £.  Bep.  355,  Intended  to  secure  before  the  state  canvassers  the  physical 
preseocQ  of  the  returns.  The  real  duty  of  the  clerk  is  to  transmit ;  the  deposit 
in  the  poet  office  is  merely  the  means  of  transmission,  and  any  action  taken 
by  the  clerk  to  render  such  means  Ineffectual  would  be  both  a  breach  ot  offl- 
cbU  duty  and  a  violaUoa  lUE  the  order  of  the  court,  unless  suoh  action  waa 
taken  in  obedience  to  another  valid  order.   That,  at  Uie  time  of  mailing  the 

>  Bsv.  St.  (9th  BO.)  p.  481,  H  18^  aO» 
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retarns,  the  derk  did  not  know  of  the  granting  of  the  order  of  Mr.  Justice 
Xngrahau.  Is  dear,  both  from  the  .testimony  of  Mr.  Sown  and  the  affidavit  of 
Emans  himself.  The  effect  of  that  order  was  merely  to  staj  farther  proceed- 
ings upon  the  part  of  the  clerk.  It  did  not  require  blm  to  take  affirmatiye 
action  to  undo  what  had  been  done,  or  justify  bim  in  taking  such  action. 

Butt  though  the  dutj  imposed  on  the  clerk,  both  by  the  statute  and  the  or- 
derof  tfaia  court,  was  to  transmit,  still  it  Is  clear  tiiat  at  some  point  this 
doty  of  the  cleife  ceased,  and  that  the  responsibility  for  the  returns  devolved 
npon  other  officers.  The  p«m>n  who  was  clerk  might  ^terwords  purloin  the 
returns,  and  thereby  commit  an  offense,  but  it  would  not  be  official  miscon- 
duct, bnt  personal  crime;  nor  would  It  be  a  dtaobedleiwe  of  the  court's  order. 
Sneb  point  occorred  when  the  returns  rsaelird  the  oSlioen  to  whom,  by  tlie 
law  and  the  court's  mandate,  -they  were  directed  to  be  sent.  It  appears  that 
all  the  copies  of  the  returns  wete  recrived  from  the  post  office  In  Albany 
the  messengers  of  the  three  offleers  named,  and  deposited  in  the  public  offices 
of  those  officials.  Emans  obtained  the  cc^y  from  the  offloe  of  the.  secretary  of 
state,  in  the  presence  of  the  secretary,  and  by  his  express  consent.  It  would 
seem  Impossible  to  disHagnlBh  between  Uie  legal  ttatiu  of  that  tetorn  and 
that  of  the  return  of  any  other  county  then  in  the  secretary's  office.  As  to 
the  return  addressed  to  uw  governor,  this  waa  delivered  to  Bmana  by  the 
messenger  in  the  governor's  office.  But  It  appears  that  Emans,  before  going 
to  the  office,  saw  the  governor,  to  whom  he  stated  that  he  had  forward^  the 
returns  by  mall,  and  had  come  to  Albany  to  see  what  could  be  done  about  It. 
The  governor  referred  falm  to  the  deputy  attorn^  general,  who  was  counsel 
for  the  board  of  state  canvassers  and  fw  Its  individu^  membm,  and  in- 
structed him  to  do  as  that  (Acer  advised,  WhiU  passed  brtween  that  officer 
and  Emans  does  not  appear,  save  by  the  affidavit  of  Ur.  Emans,  who  statea 
he  was  advised  to  obtain  possesion  of  the  returns,  U  be  could  legally  do  so. 
After  this,  he  received  the  returns  from  the  governor's  offloe.  The  governor, 
when  Informed  by  the  messenger  of  soeh  d^very,  approved  It  Tbiseertainiy 
constituted  an  implied  authority  from  the  governor  to  Emaan  for  the  action 
taken.  The  third  return  was  taken  from  Uw  comptroller's  offloe,  not  by 
Emans  nor  In  his  presonoe,  but  bty  J  odge  May  nard,  Uie  deputy  attorney  general, 
who,  the  evidence  shows,  was  the  comptroller's  counsel.  The  derk  in  that 
office  thinks  he  told  the  eompteoUer  of  it,  but  this  Is  explicitly  denied  by  that 
officer.  This  denial  should  oerUdnly  outweigh  the  Indistinct  recdleotioa  of 
tbe  cleric.  But,  though  the  compteoUer  wm  not  personally  cognizant  of  it, 
the  fact  remains  tftat  the  return  was  not  taken  by  Enuns,  n<v,  so  ftir  as 
appears  on  tbe  evidence,  by  bis  proonrsment,  but  by  the  comptroller's  own 
counsel.  Though  the  indosnres  containing  the  returns  had  not  been  opened, 
no  imposllion  waa  practiced  upon  any  of  this  officers  aa  to  their  contents,  but 
tbe  officera  were  entirely  aware  of  the  character  of  the  papera  dellvwed  up. 
There  was,  ttierefore,  in  law  and  in  fact,  a  comfUete  transmission  of  the  re- 
turns to  the  officers  prescribed  by  statute.  Tbe  retuma  were  not  before  the 
board  of  state  canvassers,  not  because  of  any  defect  in  their  transmission,  nor 
of  a  disobedience  of  the  order  of  the  court,  but  because,  by  the  action  of  tbe 
secretary  of  state,  the  governor,  andtheeouD»aIoftheuomptr<dlsr,  tberrtams 
were  taken  from  the  several  public  offices  where  they  had  been  properly  re- 
ceived, and  were  given  to  Mr.  Bmans.  The  motion  to  punish  for  contempt 
Is  therefore  denied,  buti  ae  there  was  ground  fbr  Instituting  this  pKooseding» 
the  denial  will  be  without  costs. 
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Pbopue  0.  Smrh. 
(AipmiM  OfturCt  Speelat  Term,  Ofwapo  Countv^  Jawwrj  SI;  UBl) 

■OuBi  Lain— Aonov  ior  Pmamt— Cows  Who  Lublk 

An  Botton  atata  guma  protector.  (Laws  188S,  o.  677,)  to  reoover  a  penalty 

for  violating  the  ffamo  laws.  Is  one  to  establish  a  right  for  the  beneflt  of  the  ooon^ 
In  which  the  violation  ooourr»d,  within  tha  meanioK  of  Code  Civil  Proa  1 8M8, 
though  the  penalty  is  divided  batweeD  the  state  and  uiformaDt;  and.  where  oosta 
are  awarded  to  a  defendant  in  snoh  aotlon.  judgment  mast  be  rendered  afalnst 
aqch  counter,  though  the  action  was  proeeonted  in  an  adjoining  connty. 

Action  Id  th«  namflof  the  pet^le  aKainst  WilUam  W.  Smitb,  pnrsnant  to 
Laws  1888*  e.  677,  to  recover  a  penalty  for  a  violation  at  the  state  game  laws. 
The  Hotion  was  brought  inLewfeooootyforaTlOlationin  Oneida  county. and. 
defendant  having  been  successful  in  his  defense,  costs  were  awarded  aj^nst 
Lewis  coun^.  Subsequently  the  judgment,  tor  costs  against  Lewis  county 
was  vacatedp  and  defendant  now  moves  tor  Judgment  against  Ouelda  oounliy. 
Motion  granted. 

Geo,     Jforstt  for  the  motion.   Thoa.  B.  Jotutt  Diat.  Atty.,  oppoaed. 

Wbiobt,  J,  The  decision  of  this  m(^n  d^nds  upon  the  answer  to  the 
question,  was  this  aotlon  brought  to  establish  a  right  for  the  beneflt  of  Oneida 
county?  Section  8248,  Code  avilFroc..  provides  that. '*ln  an  action  *  *  • 
brought  in  the  name  of  the  people  of  the  state  to  recover  money  or  property, 
or  to  establish  a  right  *  »  *  for  the  beneflt  of  a  coaotiy,  *  *  *  ooeta 
shall  not  be  awarded  against  the  people;  but,  where  they  are  awarded  to  tlie 
defendant,  they  must  be  awarded  sgainst  the  body  for  whose  benefit  the  action 
*  *  *  was  brought.**  The  learned  district  attorney  nrges  thaWalnoe  the 
county  of  Oneida  would  not  be  entitled  to  any  portion  of  the  penalties  in  case 
of  a  recovery,  (the  statote  providing  Uiat  the  net  proceeds  aluUl  be  divided 
between  the  informant  and  the  state)  this  action  was  not  brought  for  the 
benefit  of  that  county.  Tliat  is  not  the  proper  test.  The  main  purpuseofthe 
prosecution  of  this  class  of  actions  b  not  the  collection  of  penalties,  but  the  es- 
tabllsbment  and  enforcement  of  rights;  in  tlds  case  it  was  the  protection  of 
the  people  oi  Oneida  county  in  the  enjoyment  and  profit  of  the  game  within 
its  borders.  The  penalty  is  only  an  incident,  affording  the  informant  a  mo- 
tive to  complain  of  offenders.  The  idea  of  protecting  coun^  lutereata  per- 
vades the  entire  game  law.  The  boards  of  supervisors  are  empowered  to  sup- 
plement the  state  laws  by  further  provisions  relating  to  their  respective  coun- 
ties, (chapter  212,  Laws  1884;)  and  it  is  the  du^  of  the  state  game  protector 
to  enforce  such  supplementary  provisions  as  well  as  the  state  laws,  (se<^on  2, 
o.  577,  Laws  1888.)  Judge  Andrews,  in  People  v.  Alden,  112  N.  Y.  120, 19 
N.  E.  Bep.  516,  says:  "Ttie  game  laws  proceed  on  the  assumption  that  a 
county  has  an  Intereet  in  the  preservation  of  game  within  its  limits,  and  in 
the  enforcement  of  laws  for  Its  prnservation.**  And  on  page  121, 112  N.  Y., 
and  pHges'516, 517, 19  K.  £.  Bep.,  he  further  remarks:  "Whethertheconnty 
is  pecuniarily  benefited  or  not  by  a  recovery,  a  ooanty  interest  is  thereby  pro- 
tected." The  statute  reposes  discretion  in  the  state  game  protectors  to  cause 
the  action  to  be  brought  in  the  county  wherein  the  unlawful  act  occurred,  or  In 
an  adjoining  county,  as  was  done  In  this  case;  but  the  former  county  is  tbs 
one  for  whose  interest  and  benefit  tli«  right  la  sought  to  be  established. 

Motion  granted,  without  costs. 
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Shith  e.  TO'A'N,  RecdTer  of  Taxes. 
(Supreme  Court,  Oeueml  Term,  Ttiird  Department,  September  14,18Ml) 

1.  Taxation — Sale  undeh  Illegal  Assessment — QriETiNO  Titls. 

The  Saratotra  Springs  villas  charter  provides,  when  property  Is  sold  for  taxw, 
the  receiver  Bball  give  the  purchaser  a  oerttQcate  of  sale,  ana  two  years  afterward 
a  deed,  which  shall  be  presomptlTe  evidenoe  that  the  sale,  sod  all  proceedings  prior 
thereto,  were  regular,  and  watch  shall  entitle  the  purchaser  to  possession  of  the 
premisea.  No  specifla  record  of  the  proceedtngB  is  required  to  be  kept.  Held, 
tbat  sale  under  an  Uleoal  aflsesament  Is  a  cload  on  the  owner's  Utle,  and  he  may 
me  In  equity  to  let  ande  the  assessment  and  sale. 

%  Sams— CONsoLiDATioiT  or  JoDomm. 

judgments  against  the  receiver  of  taxes  of  a  town  and  village  against  the  town 
and  agalDst  the  village,  to  set  nside  certain  assessments  and  sales  made  thereunder, 
or  about  to  be  made,  are  properly  consolidated. 

Appenl  from  special  term,  Saratoga  county. 

Action  by  Mary  J.  Smit^  ugainst  Byron  J.  Town.  receiTer  of  taxes  and 
•  assessments  of  the  town  and  village  of  Saratoga  Springs,  the  village  of  Sara* 

toga  Springs,  and  the  town  of  Saratoga  iSprings.  to  set  aside  assessments  on 
certain  real  estate  and  sales  ot  the  same  for  unpaid  taxes.  From  a  judgment 
of  a  special  term  overruling  demurr.ers  to  the  complaint,  and  from  an  order 
ot  »  special  term  consolidatiug  three  jadgmenta,  defendants  appeal.  Af- 
firmed. 

The  complaint,  in  this  action,  contained  Ihree  separate  causes  of  action, — 
the  first  and  second  to  set  aside  a  sale  for  town  and  village  taxes,  and  village- 
water  rents,  in  each  of  the  years  18ti8  and  1889,  and  to  restrain  a  conveyance; 
and  the  third  to  restrain  a  sale  for  town  taxes  iind  village  water  rents  In  the 
jear  1890.  The  defendants  appeared,  and  demurred  separately  to  the  com- 
plaint, Byron  J.  Town  and  the  village  to  the  entire  cooaplaint.  as  not  stating 
f!acta  suffl^ect  to  constitute  a  cause  of  action,  and  the  town  of  Saratoga 
Springs  to  the  last  cause  of  action  on  the  same  ground.  All  of  the  demurrers 
were  overrnled,  and  judgments  entered  in  each  cause  of  action.  Defendants- 
moved  that  the  three  judgments  l>e  set  aside,  and  a  single  judgment  entered 
against  them.  The  court  granted  the  motion,  and  consolidated  Uie  judg- 
mentfl. 

The  opinion  of  Mr.  Justice  Potter  at  spechtl  term  is  as  follows: 
"The  action  is  brought  to  set  aside  assessments  made  upon  the  real  estate  of 
tbei^aintifl,  situated  in  said  village  and  town,  in  behalf  of  said  village  and  town, 
and  the  sales  of  said  real  estiite  by  the  defendant  Town,  receiver  of  taxes  for  the 
Tillage,  etc.  as  a  mode  of  collecting  said  taxes.  The  charter  of  said  vilhige  pro- 
vides that  the  said  village  and  town  may  purchase  at  such  sale,  and  that  the  re- 
ceiver shall  give  acertiflcateof  such  sale  to  the  purchaser,  and  that,  at  the  expi- 
ration of  two  years  from  said  sale,  the  receiver  shall  give  the  purchaser  a  deal  of 
the  premises  sold,  and  that  such  deed  or  conveyance  shall  be  presumptive  evi- 
dence that  the  sale,  and  all  the  proceedi  nga  prior  thereto,  from  and  inol  uding  the 
assessment  of  Uie  lands,  were  regular.  The  plaintifC  alleges  that  the  assess- 
ments upon  the  real  estate  were  illegal,  for  the  reason  that  she  was  the  owner 
thereof  and  residing  at  Saratoga  Springs,  at  ihe  time  of  said  assessments, 
and  that  the  assessments  were  not  made  against  her  or  in  her  name,  nor 
against  the  name  of  any  other  person  who  was  theoccupantof  said  real  estate. 
The  plaintifT alleges  that  such  sale,  certificate,  and  conveyance  when  given  will 
esst  a  cloud  upon  her  title,  and  that  the  purchasers  at  said  sale,  if  they  have 
not  received  a  conveyance,  are  entitled  to  receive  a  conveyance,  and  that  the 
diarter  makes  such  conveyance  presumptive  evidence  of  the  regularity,  etc. 
The  question  is  whether  this  action  is  mnintainable  upon  the  principles  of 
the  decided  oases,  and  without  the  aid  of  tlie  last  part  of  section  8,  c.  b8. 
Laws  1880.  which  has  been  repealed  by  chapter  290.  Laws  1890,  and  unon 
whioh  the  cases  of  Coaie  v.  Towr^  (Sup.)  10  N.  Y.  Supp.  73.  and  TmtpU  &row- 
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B^minartf  r.  Cramart  10  Abb.  K.  0.  426,  aeom  to  bare  been  decided.  The 
principle  upon  wblob  actions  of  tUs  kind  «re  millntataed  Is  *that,  wben  the 
claim  appears  to  be  Talld  upon  the  iaoa  of  tbe  record,  and  the  defect  oen  onlj 
be  made  to  B|^)ear  by  extrloBic  evidence,  it  presents  a  case  for  invoking  the 
lUd  <ft  the  court  of  eqnify  to  remove  the  dond  from  tbe  title.*  *  Bat,  vhere 
the  instrament  is  made  preaumptive  evidence  tiiat  such  proceedings  wer*  had. 
the  action  lies,  it  tlie  Initrament  be  in  fact  void,  for  a  defect  in  the  proceed- 
ings.' Baott  V.  Onderdonkt  14  ST.  Y.  9.  *  Wben  the  claim  of  tbe  adverae 
claimant  to  tte  land  Is  valid  upon  the  fiace  of  the  instrument,  or  tbe  proceed- 
ings sought  to  be  set  aside,  and  extrinale  fiuts  are  nectoaary  to  be  proven  to 
establish  the  Ulwality  or  invalidity,  thm  a  court  of  equity  will  iotnpase  to 
remove  the  cloud.*  AUm  v.  Citjf  cf  BuffiOo,  89  17.  T.  886-898.  Snob  an 
action  Is  maintainaUe  *  when  it  appeam  uat  the  record  or  eonv^wioe  is  not 
void  upon  Its  face.'  afd  that  tbe  claimant  under  it  would  not  develop  the 
defeoto,  rendering  it  invalUt  by  the  proof  which  he  would  be  obliged  to  pro- 
duce In  proceedings  to  enforce  his  cbiim.*  Oumt  v.  ^tf  Brooklynf  09  X 
Y.  506.  This  kind  of  action  Is  maintainable  as  well  to  prevent  a  cload  from 
btf  ng  east  upon  tbe  title  to  tbe  property  as  to  remove  one  already  upon  the 
title.  PetUt  V.  Bluphara,  5  FaUce,  498;  Oaklep  v.  Tmsten,  6  Fklgo  262; 
Sandm  v.  Villamvf  Fonften,  ^  K.  T.  492;  Ctark  v.  itewfiport,  96  N.  Y. 
477. 

"The  charter  of  the  village  of  the  defendant  mekes  the  oonvcyaneo  pro- 
aumptfve  evidence  that  the  sale  and  all  tbe  proceedings  were  r^olar.  It  is 
made  the  duty  of  the  defendant  tbe  receiver,  to  sell  if  the  taxw  are  not  paid, 
to  give  a  certiflcato  of  the  sale  to  the  pnrcbasers,  and  at  the  end  of  two  yoata 
H  c(mveyance  to  him.  Thfs  deed  entlUes  tbe  porcfaaser  to  the  posseeaion  of 
the  preinises  sold,  and  to  institute  summary  proceedings  to  obtain  the  posses- 
eion.  The  production  of  the  conveyance  establishes  the  purohaser's  title-and 
his  right  to  possession  of  the  property.  If  the  owner  would  maintain  his 
title,  he  most  overcome  the  presumption  of  the  validity  of  the  purchaser's 
title,  not  by  showing  tliat  be  bought  and  paid  for  the  property  and  took  a  deed 
from  the  owner,  and  has  occupied  it  ever  since  and  for  any  number  of  years, 
but  by  showing  thHt  there  was  a  fatal  defect 'in  the  proceedings  which  lead  to 
the  tax  title  under  which  tbe  purchaser  claims.  Tbe  complaint  mfUntidBS 
that  the  certificate  has  been  given  to  pnrchaseni  at  the  two  sales  which  have 
already  taken  place,  and  an  intmt  to  sell  for  the  nonpayment  of  the  tax  men- 
tioned in  the  third  oount  of  Uie  complaint,  and  that  the  -d^todanta  Intend 
and  threaten  to  complete  such  aides.  The  defendants  rctfer  to  the  case  of 
Sandsra  v.  Village  of  Yonkers,  tupra,  and  to  Clark  v.  Bmmportt  95  K.  Y. 
477,  and  to  Qwst  v.  City  of  Brooklyn,  69  N.  Y.  606,  In  8U|qM>rt  of  their  con- 
tention. It  will  be  observed  that  all  those  eases  cite  and  approve  the  genml 
principle  upon  which  this  class  of  actions  hnve  been  maintained,  as- above 
cited.  But  the  court  In  those  eaees  usalgn  special  reasons-why  those  cases  do 
not  fall  within  the  general  principle.  In  the  case  of  Bandera  v.  VUtaga  «f 
Yonkers  those  reasons  were  *tliat  tbe  purchaser  is  not  entitled  to  a  lease  un- 
til be  has  at  least  given  sixty  days*  noUce/  *  or  that  the  trustees  threaten  or 
•design  to  give  one,'  'that  there  was  no  allegation  that  anycertifleate  had  been 
given,'  *  or  that  ttiere  was  imy  imminent  danger  that  a  lease  would  be  given,* 
or  that  *  the  interference  of  a  court  of  equity  was  necessary  to  prevent  a  oload 
upon  the  title.'  The  ease  of  Clark  v.  Demenport,  95  N.  Y.  477,  cited  by 
defendant,  recognizes  the  nile  that  such  actions  may  be  sustained  to  remove 
or  prevent  a  cloud  upon  ttie  title,  but  holds  in  that  case  there  was  nooce»eion 
or  neoessity  for  such  action,  tiecause  there  was  no  sieged  determinetion  upon 
the  part  of  the  defendant  (the  comptroller  of  the  state)  to  create  the  clood, 
and,  moreover,  because  the  comptroller,  upon  an  application,  oould  eancel  the 
aale,  and.  upon  his  refusal  to  do  so  in  a  proper  case,  his  refusal  could  befs- 
viewed  upon  nertiorari,  or  a  mandamus  issue  to  compel  his  oomplianoe. 
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I  do  not  think  the  provlsfona  in  aectlon  4,  c.  68,  Laws  1880,  In  relation  to 
the  six-months  notice  ^f  the  side  an!d '  pureHslte,  required  to  be  given  to  a 
mortg^M.  judgment  creditor,  or  owner  before  the  lien  or  title  shall  be  di- 
vested, has  any  bearing  upon  the  question  involved  in  this  action.  That 
pi?orlsion  has  relatimi  to  another  ccnidltion  of  redemption.  There  Is  no  time 
specified  when  such  notice  sfaaU  be  given.  It  may  as  well  be  after  as  before 
the  time  when  the  conveyance  Is  made.  It  is  no  part  of  the  proceedings 
which  are  to  take  place  before  the  oonveyanee  is  made,  and  it  is  the  convy- 
asee  whitdi  gives  the  purchaser  the  title  to  the  premises,  the  right  to  their 
possession,  and  raises  the  presumption  that  all  the  steps  necessary  to  confer 
title  Iwve  been  taken.  This  statute  is  by  far  more  dangerous  than'  the  statr 
utes  under  which  actions  of  this  kind  were  sustained  in  Hatch  v.  Citj/  €ff 
BumOo,  88  K.  Y.  276;  Scott  v.  Onderdonk.  14  N.  V.  9;  AlUn  v.  Ottp  <^ 
ButTaio.  39  N.  Y.  386-390;  CrooJte  v.  AndrttM,  40  N.  Y.  547,  549.  560. 
Those  statutes  required  a  record  to  be  kept  of  the  proceedings  to  assess,  etc., 
and  ra'ads'snftfa  presmnptive  evidence  of  the  regularity,  cte.,  of  the  prooeed- 
ing8'to«88tes  and  sell,  or  of  the  facts  stabed  therein.  Bot  the  diarter  of  the 
village  does  not  require  a  specific  record  to  be  kept*  and  makes  tbe  tanyvyuaoB 
presumptive  evidence,  etc. 

**I  mm  of  the  opinion  that  the  oomplalnt  in  this  ease  sets  forth  a  cloud  upon 
the  plaintiffs  title  to  the  premises,  and  that  the  plaintiff  Is  entltted  to  the  re* 
lief  sought  by  this  action.  .  Indeed,  I  am  not  quite  able  to  see  whythe  defend- 
ants Interpose  any  defense,  In  view  of  the  ooneeaslon  made  by  the  defendants 
that  the  asseasmeut  was  illegal  and  void.  Until  the  defendants  abandon  and 
cancel  tiiesaie.  the  plaintiff  would  not  likely  be  able  to  And  a  purchaser  of  the 
premises  at-feheir  fair  value,  for  the  plaintiff  and  her  purchaser  will  be  con- 
stantly and  indefinitely  menaced  by  the  holder  of  a  tax  title  under  a  convey- 
ance presumed  to  be  regular  and  valid.  The  defendants  should  not  be  per-' 
raitted  to  hold  a  weapon  which  may  at  any  minute  be  wielded  to  the  Injniy  of 
the  plaintiff's  rights,  and  there  are  many  and  weighty  reasons  why  actions 
of  this  clMracCer  shottld  be  brought,  other  than  actions  at  law  at  some  remote 
and  indefinite  period  of  time,  to  establish  and  determine  the  title  to  the 
premises.  Thedemnrrer  sbonld  be  owmiltfd.  with 'leave  to  tlia  daftacfamto 
to  answer  upon  payment  of  eosts  (to  be  taxed)  wittafn  20'd9yB«ftarii(MeeM 
ta>e  taxation." 

Argued  before  Mathah,  P.  J.,  and  FimrAX  and  Hebriok,  JJ. 
W.  P.  BnUer,  for  appellants.   Ira  B,  Boodt,      W,  BiU,  of  counsel*)  for 
nspoadent. 

Uatham,  F.  J.  We  think  the  judgment  overruling^  the  demurrers  in  this 
case  right*  and  that  the  reasons  given  by  the  learned  trial  judge  in  his  opliriott 
printed  in  the  case  are  sound.  We  are  also  of  the  opinion  that  the  order 
made  by  the  special  term,  consolidating  the  several  Interlocutory  judgments 
intovne.  was  correct  practice,  under  the  drcnmstances  of  this  case.  That 
order  was  made  on  the  application  of  the  defendants*  and  was  for  their  ben- 
efit, and  seems  to  conform  to  the  demand  in  their  notice  of  motion.  From 
that  order  the  plaintiff  has  not  appealed,  and  we  do  not  think  the  defeudaiita 
are  in  a  position  to  ask  for  its  reversal.  The  judgments  entered  upon  the 
demurrers,  and  the  order  consolidating  the  interlocutory  judgments  Into  one, 
are  affirmed,  with  costs,  vrlth  leave  to  the  defendants*  wlthlo  20  days  after 
Uie  •enriee  of  the  order  of  afflrmaooe*  to  answer  ttw  ooo^lidnt  <m  payment 
itf  eosta.  All  ooDeor. 
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Odthbbbt  fi>  Ghaxttbt  et  alt 
(Supreme  Court,  General  Term,  Second  Department  September  Vt,  1899.) 

WnXS— AOBBBMIIIT  TO  CoHPEOHISB. 

The  beneflolarlee  under  »  will  maj  Ignwe  Ite  proTiBbHu  ua  eetOe  tb^  ligktm 
by  aKreemeot,  and  the  truetee  of  the  property  will  be  ooapeUed  to  exeoote  anob 

settlement. 

Appeal  from  special  term*  Westchester  Coant^. 

Action  by  Ophelia  J.  Cuthbert  against  Cornelia  D.  Cbauvet  and  oUiot  ta 
obtain  a  determination  of  tho  rights  of  the  parties  to  real  propert/  under  the 
will  of  Fruncia  W.  Lasak.  deceased.  Tlie  beneSciarles  agreed  to  ignore  the 
provisions  of  the  will,  and  to  distribute  the  property  as  if  testator  had  died 
intestate.  Tlie  court  made  an  order  authorizing  a  consnmmatton  of  saeh 
compromise,  from  which  the  New  York  life  luumnoe  &  Triut  OcHnpany, 
trustee  of  tbe  properly,  appeals.  Affirmed. 

For  report  of  other  litigation  growing  out  of  the  same  estate*  see  7  K.  Y. 
Supp.  2.  8  X.  Y.  Supp.  740,  775.  10  N.  Y.  Supp.  80>  814.  U  N.  T.  8npp.  62. 
88&.  and  20  N.  Y.  Supp.  74. 

Argued  before  Baknakd  and  Fbatt.  JJ. 

Smmet  A  BobimoHy  for  appellant.  Hoadly,  XauterteoA  (ft  Jt^tn$im,  {Sd- 
gar  M.  Johmon^  of  counsel.)  for  respondents. 

Pbatt.  J.  This  is  an  sppeal  from  an  order  made  at  special  term  author- 
izing a  settlement  of  various  litigations  twtween  the  parties,  and  ordering  the 
defendant  tlie  New  York  Life  Insurance  &  Trust  Company,  .a  trustee  under 
H  certain  will,  to  execute  a  compromise  made  by  the  beneficiaries  under  said 
will.  The  litigations  were  numerous,  and  several  trials  in  different  courts 
have  been  had.  The  contention  that  a  trustee  can  prevent  the  settlement  of 
litigation  agreed  upon  by  the  beneficiaries  in  order  to  be  allowed  to  earn  com- 
missions seems  munstrous.  If  a  will  is  declared  void,  it  Is  the  equivalent  of 
no  will,  aud  no  trust  or  trustee.  The  settlement  was  evidently  greatly  to  tbe 
beuefit  of  the  beneficiaries,  and  it  is  sought  to  be  prevented  Id  order  that  the 
trustee  may  have  fees  it  has  not  yet  earned.  The  power  of  the  court  to  grant 
this  order  appealed  from  cannot  be  questioned.  It  is  among  the  chancery 
powers  devolved  upon  this  court.  Bryan  v.  Knickerbaeksr,  1  Barb.  Gfa. 
409,  428.  Ireland  v.  Ireland,  84  N.  Y.  821.  See,  also,  note  in  Re  lounga, 
h  Abb.  H.  C.  846.  The  propriety  of  the  order  cannot  be  criticised.  Here 
were  parties  of  full  age,  seeking  to  obtain  wiiat  is  ooacededly  their  own. 
speedily,  and  at  a  saving  of  great  expense.  See  case  of  Wood  v.  Wood,  5 
Paige,  696.  606,  approved  in  LHUsh  v.  WelU,  48  K.  Y.  599.  We  think  that 
tbe  demand  of  the  trustee  for  commissions  upon  property  that  has  never  come 
into  Its  poBsesaiun,  and  probably  never  will.  Is  unreasonable.  It  is  clear,  as 
stated  in  the  order,  that  the  trustee  has  had  awarded  to  it  all  it  deservea  fcv 
services  to  the  estate,  either  as  administrator  or  trustee,  and  no  claim  can 
justly  be  made  that  will  prevent  carrying  out  the  settlcmeot  mado  by  the  par- 
ties. Order  sfflrmed*  with  ousts  and  disbnnemsnu. 


Pkltz  et  dl.  0.  SoHULTES  et  dl, 
{Suvreme  Cowrt,  Oener<U  T«n%,  Third  Department.  September  9B,  1881.) 

■zaouToiiB — Pbbbonai.  Liabiutt  V0R  Costs — Acmre  on  Annoi  ov  Cmnraai. 

Where  tbe  exeouton  of  one  U.,  who  liacl  been  exeoutrlx  of  one  W.,  rasUt  an  sp. 
pUeatioa  by  the  adminlctrator  de  bonis  non  of  W.  for  an  aoooonUng  of  property  u 
their  hands  belonging'  to  the  estate  of  W.,  sod  appeal  from  the  deeree  dtreoUng 
aneh  aoconattng,  they  wlU  not  be  relieved  from  personal  UablUtir  for  ooeta  on  the 
ground  that  tbey  were  advised  by  oonnaal  and  by  >ba  creditors  ol  M.  is  niiisi  the 
application  and  take  the  appeaL 
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Motion  by  defendaota  (appellants)  to  modify  a  decree  after  an  afflnnanes 

the  general  term.    19  IS.  Y.  Supp.  637.  Denied. 
Argued  before  Mathau.  F.  J.,  and  Tittnah  and  Hbrriok.  JJ. 
John  D.  White,  {Eugene  Burlinyame,  of  cou  nsel, )  for  appellants.  WHiiam 
McElroy,  (  WiUiam  L,  Learned,  of  counsel*)  for  respondents. 

Feb  GfTBiAiL.  Atthelarttem  of  this  court  weafflnned  the  decision  of  tta« 
surrogate  In  the  above-entitled  matter,  and  awarded  the  costs  and  expenses  of 
theappeid  ^dnst  the  defendants  personally.  19  N.  Y.  Snpp.  637.  The  defend- 
ants  noirapplyto  this  court  to  have  the  decree  afiainst  them  so  modlBed  as  to  re- 
lieve them  i^m  any  personal  liability  for  such  costs  and  expenses.  They  all^ 
in  their  petition  for  such  relief  that  when  tliey  were  asked  to  account  for  any 
pruperty  belooglng  to  the  estate  of  Isaac  H.  Watson  that  had  come  into  their 
hands  as  the  executors  of  Mary  Watson  they  ctmsulted  counsel,  and  also  the 
creditors  of  Mary  Watson,  and  did  the  same  thing  ag^in  after  the  decision  of 
the  surrogate,  from  which  they  appealed;  and  they  claim  to  have  l)een  ad- 
vised by  such  counsel  and  creditors  to  take  tlie  course  that  they  have  taken, 
nie  facts  in  the  case  are  snfflciently  stated  in  the  opinion  handed  down  when 
the  appeal  was  decided.  It  la  very  clear  that  the  executors  of  the  estate  of 
Mary  Watson  had  no  right  to  retain  any  of  the  pi  operty  of  Isaac  H.  Watson. 
The  creditors  of  Mary  Watson  had  no  interest  in  it.  There  was  no  reason 
why  tbey  should  be  consulted  in  regard  to  it.  The  defendants  must  have 
known  that  the  creditors  of  Mary  Watson  could  nut  be  paid  out  of  the  assets 
of  Isiiac  Watson.  Again,  they  state  that  they  were  advised  to  set  op  the 
statute  of  limitations  in  opposition  to  their  l>eing  brought  to  account. 
That  was  briefly  discussed  in  tlie  opinion  heretufore  pronounced  in  this  case. 
The  efleot  of  a  successful  effort  In  that  respect  will  be  adverted  to  here  as 
bearing  upon  the  consideration  the  defendants  are  entitled  to  from  this  court 
ap(m  this  applloation.  Had  the  defendants  been  saocessf  ul  in  that  defense, 
they  would  luve  lieen  left  in  posseraion  of  property  to  which  they  had  no 
right  or  title,  and  for  which  no  one  could  call  them  to  account.  The  defend- 
ants must  have  been  perfectly  aware  of  that.  It  is  not  the  case  of  executors 
resisting  the  payment  of  a  stale  claim  made  afiainst  an  estate,  but  apparently 
an  attempt  to  invoke  a  statute  enacted  for  other  purposes,  to  enable  them  to 
retain  property  to  which  they  are  not  entitled  from  those  who  are.  The  plea, 
under  the  circumstances,  was  an  unconscionable  one,  and  leaves  the  defend- 
ants open  to  the  suspicion  that  by  invoking  it  ihe  defendants  intended  under 
tlM  forms  of  law  to  appropriate  to  their  own  use  property  which  did  not  b^ 
long  to  them.  The  proceedings  in  the  case  are  not  such  as  to  commend  them- 
selves to  the  court,  and  the  motion  mast  be  denied*  with  $10  eosts.  to  be  paid 
fagr  the  defendants  personally. 


Hausbaiteb  e.  Tbbbt. 
<9tipn0iM  Court,  Qtneral  Term,  Fifth  Department.  Ootobo'  fl,  UOS.) 

^aoam  AKD  PmtoKAsas— AssintPTtoN  or  Mortsiob— Bstoppbl  to  Dbut  Vuidrt. 
Id  an  action  to  recover  the  balance  of  the  porohase  price  of  land,  it  appeared 
that  plainttlt  acquired  the  land  bv  devlae  from  her  father;  that,  while  ahe  was  a 
minor,  her  tether's  executor  mortgaged  the  land  to  pay  the  debta  of  the  estate,  by 
order  of  the  surrogate  court,  mode  In  proceedings  to  which  she  was  not  a  party. 
Her  guardian  paid  Interest  on  the  mortgage,  the  charges  for  which  were  allowed 
biy  b«r  In  settlainent  with  him  after  she  became  of  age.  Thereafter  she  paid  the 
Interset  on  It,  and  her  deed  to  defendant  was  made  subject  to  tbe  mortgage,  which 
be  assumed  and  paid  as  the  balance  of  the  purchase  prioa  of  the  land.  Betd,  that 
plalntur  was  estopped  to  deny  the  validity  of  the  mortgage,  ud  that  the  pS^nent 
tharetrf  by  defendant  diaehat^ed  the  debt  for  tbe  land. 

Appeal  from  Judgment  on  report  of  referee. 
v.20K.Y.B.no.7--22 
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Aetton  1^  J««8le  Haamuer  agaliut  Oeorge  D.  Tnrxy  to  recover  the  balance 
of  the  parchase  price  of  certain  land.  From  a  judgment  tor  defendant, 
plaintiff  appeals.  AiBrmed. 

Ai^ued  before  Dwight,  P.  J.,  and  Haooiibbb  and  Lewis.  JJ. 

Dilworth  M,  SUoer,  tor  q>peIlBi^  Deium  ^Orouttt  (Z.  W,  iTeor,  of  oonn- 
sd»)  for  respondent. 

Maooubeb.  J.  Tbis  action  waa  broagbt  to  teoover  the  earn  of  •l.SOU. 
olaimed  to  be  tbe  balance  of  mimey  agreed  to  be  paid  by  the  defendant  tas 
the  purohaee  hj  him  of  certain  real  estate  of  tbe  plaintiff.  The  defense  waa 
that  the  plaintiff  had  been  paid  all  that  waa  oomlng  to  her  as  the  considfro- 
tion  of  such  conTeyance.  bj  receiving  from  tbe  defendant  a  deed  of  otho- 
lands  of  the  agreed  value  of  $1,000,  and  tbe  aeaamptlon  by  the  defendant  of 
an  incumbrance  upon  the  real  estate  of  91,500.  The  fact  that  the  snm  of 
81,000  was  so  paid,  and  the  further  fact  that  there  was  a  lien  bj  mortgafe 
upon  the  premises  purchased  by  the  defendant  of  the  plaintiff,  are  not  In  dis- 
pute, but  it  Is  sought  to  avoid  them  on  the  ground  tbM  tbe  mortgage  lien  In 
question  was  executed  when  the  plaintiff  waa  a  minw,  under  certain  pro- 
ceedings instituted  and  conducted  in  the  snrrogate's  ooart  of  ^nben  ooontj. 
to  which  she  waa  not  a  party.  Theplaintlffia  the  daughter  of  one  George  W. 
Terry,  who  died  in  the  year  1884,  leaving  a  last  will,  ^ring  dateSept^nber 
19, 1881.  The  deoedent  was  seised  of  the  lands  described  in  the  eomi^nt, 
ti^ether  with  other  lands  in  Steuben  county.  His  will  was  admitted  to  pro- 
bate by  the  surrogate  October  8, 1884,  and  duly  recorded  as  a  will  of  real  es- 
tate.  He  devised  the  land,  of  whieh  the  undivided  (mfr-tonrth  part  Is  de- 
scribed in  the  complaint,  to  four  of  his  lAildren,  of  whom  the  parties  to  this 
action  are  two,  share  and  share  alike.  There  being  insnfflcient  pmonal 
property  corning  to  the  hands  of  the  executor  to  pay  in  fall  the  debts  at  the 
deceased,  application  was  made  to  the  surrogate  under  tbe  statute  tor  leave 
to  sell  or  mortgage  the  real  estate  of  the  decedent  for  such  purpose.  A  olta- 
tion  was  thereupon  issued,  r^nrnable  February  2,  1886,  when  it  was  proved 
that  all  parties  bad  been  served,  except  tte  plaintiff,  who  waa  then  a  minor, 
and  married  to  a  man  by  the  name  of  McGnire.  Tlie  plaintiff  arrived  at  Uh 
age  of  21  years  on  the  24th  day  oi  December,  1887.  She  never  was  served 
with  such  station,  and  she  never  properly  appenred  in  the  proceedings  in 
which  the  citation  was  issued.  The  surrogate  directed  that  a  mortgage  of 
$6,000  be  given,  covering  the  lands  of  which  the  undivided  one-fourth  part  is 
described  in  tbe  complaint.  The  mortgage  was  accordingly  executed  by  tbe 
executor,  and  the  necessary  moneys  obtained  thereon.  From  the  time  of  the 
execution  of  tbe  mortgage  up  to  the  time  the  plaintiff  became  of  fall  ag«  her 
genera]  guardian  paid  her  proportionate  share  of  interest  accruing  upon  tbe 
mortgage,  with  the  knowledge  of  the  plaintiff,  who  subsequeutly,  and  after 
she  become  of  full  age.  allowed  the  same  in  the  accounts  of  her  general 
guardian  as  settled  between  them  by  agreement.  After  that  time,  and  up  to 
tbe  time  of  the  conveyance  to  the  defendant,  tlie  plaintiff  penonalty  paid  her 
proportionate  share  of  interest  upon  such  mortgage,  with  full  knowledge  that 
it  was  executed  pursuant  to  the  proceedings  in  the  surrt^ate's  court.  The 
deed  itself,  which  bears  date  Sd  day  of  March,  1888,  in  express  terms  con- 
veyed the  lands  described  in  the  conaplaint,  subject  to  the  mortgage  heretofore 
executed  by  the  executor  pursuant  to  the  authority  of  the  surrogate's  court. 
Furthermore,  the  defendant,  by  accepting  tbe  deed  containing  apt  dansea  for 
that  purpose,  assumed  and  agreed  to  pay  the  one-fourth  part  of  th«  mortgage, 
that  being  the  proportionate  share  resting  on  these  lands;  and  the  deed  thereof 
was  aoeoMittgly  made  subject  to  such  iien.  After  the  mortgage  becamedae, 
and  open  demand  of  payment  thereof  by  the  holder,  the  defendant  raised  tbe 
fall  sum  of  $6,000  by  a  promissory  note,  and  caused  the  mortgage  to  be  as< 
signed  to  the  holder  of  the  note  as  security  for  tbe  payment  thenof.  0ttdar 
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these  faets,  li  Is  clear  that  the  pJaiotlfl  I0  estopped  now  to  deny  that  the 
mortgage  in  question  was  a  valid  instrument  in  the  hands  of  the  bolder 
thereof,  or  that  her  share,  being  one  fourth  of  fl;6,000.  namely,  $1,500,  has 
been  lawfully  assumed  and  paid  by  tbe  defendant.  By  the  deed  she  recog- 
nized the  authority  of  the  executor  of  her  father's  will  to  execute  the  mort- 
gage.  In  this  instmraent  she  expressly  declared  tbat  the  one-fourth  part  of 
the  Doortgage  Hen  was  chargeable  upon  her.  She  was,  however.  reHeved  of 
aneb  liability,  as  between  herself  and  tbe  grantee,  by  the  assumption  by  the 
defendant  <^  the  payment  of  such  lien.  Under  these  drcumstanees,  she  can- 
not be  permitted  to  say  tbat  the  mortgue  was  laralid  as  to  bw;  and  iteons^ 
qoently  follows  that  the  decision  of  the  kamed  referee  was  in  all  reepects  cor- 
rect upon  ttie  merits  of  the  case.  We  have  examined  the  seTeral  exceptions 
taken  Xty  tbe  appellant  to  the  refoaal  of  the  referee  to  find  certain  regaests 
which  were  made,  but  eaeb  rulings  do  not  present  any  quesUons  matoialty 
different  from  tbe  prindpsl  one  arising  upon  the  merits,  and  were  made  in 
harmony  and  aabordlnation  to  the  chief  proposiU<m  In  the  case. 
Tlie  judgnwnt  aliould  be  sfDnned.  AH  nmcnr. 


HAirssADBa  u  Touna. 
(aupreme  Court,  General  Term,  Fifth  DepartmoA  October  91,  ISSIL) 
Appeal  from  jad^ieot  on  report  of  referee. 

Actioo  by  Jeasle  UBDssauer  against  Edward  T.  Toung  to  reoorer  the  balanoa  of  the 
purchase  prioe  ot  oertaln  land.  From  a  Judgment  tor  defmdaatt  plalnllfl  ideals, 

Afflrmed. 

Argued  before  Dviqht,  F.  J.,  and  Haoohmb  and  Lnwis,  JJ. 
iniworth  M.  Silver^  tor  appellant  DoUon  Jb  Oroutt,  (i.  W.  JTear,  of  counsel.)  tor 
respondent. 

Hacomdbb,  J.  This  action  was  brought  to  reoover  a  balance  of  the  oooslderation 
price  of  one  tourth  of  the  lands  described  in  the  complaint,  being  the  plaintiff's  share 
coming  to  her  under  her  father's  will,  wtaloh  she  had  conveyed  to  the  aefeodant.  The 
ooDsideration  which  the  defendant  agreed  to  pay  was  $^600.  Fifteen  hundred  dcdlars 
thereof  the  Dialntifl  admitted  had  been  p^  to  her.  This  case  was  tried  at  the  same 
time  with  the  case  of  Saussauer  v.  Terry,  iO  N.  Y.  Snpp.  887,  (decided  at  the  present 
term,)  and  does  not  differ  from  the  latter  in  any  partlonutr  except  in  the  names  of  the 
parties,  and  the  desoription  of  tbe  proper^,  aiM  the  amount  of  the  mortgage,  which. 
In  this  xnstanoe,  was  $i.O0O,  save  that  tbe  deed  appearing  in  this  ease,  UuraRn  contain- 
ing  a  clause  to  the  affect  that  the  premises  were  conveyed  subject  to  tbe  mortgage  exe- 
cuted by  tbe  executor  of  George  w.  Terry,  deceased,  ot  whom  the  plaintiff  is  a  daugh- 
ter and  an  heir  at  law,  does  not  contain  the  afflrmatlTe  personal  assumption  of  the  in- 
debtedness by  the  defendant,  as  was  done  la  the  case  of  Hmiasauer  t.  T^rry.  Bat 
this  is  an  untmportant  distinctloD,  beoaase  this  defendant  has  actually  oansed  to  be  dis- 
charged the  enure  mortgage  lien,  thereby  discharging  and  twing  a  Uen  to  tbe  amount 
of  91^000  resting  upon  the  lands  oonveyea  by  the  pulntifl  to  nlm.  It  therefore  appears 
dear  In  this  case,  as  well  as  In  tbe  other,  tbat  the  defendant  had  paid  and  dlsonargad 
the  enUre  consideration  for  the  purehase  of  the  plaintiff's  Interest  In  the  land;  and 
hence  it  follows  that  this  action,  as  well  as  tbe  otl^,  cannot  be  mslntaiinHi, 

Judgment  appealed  frmn  alBrmed.  All  concur. 


BlAEPER  V.  SlBBPEO, 
(SupranM  Court,  Qmeral  TervHt  FVth  DapartmaU,  Ootober  SI.  UUi) 

Difoma  Bsisiim  wiiB  Aumomt. 

Under  Code  CItU  Fnw.  %  ine,  whloh  authorises  tbe  court,  on  granting  a  dlToroa^ 
to  compel  defendant  to  provide  suitably  for  the  support  of  plaintiff,  "as  justice  va> 
fuirea,  having  regard  to  the  olrcnmBtancea  of  the  respective  parties."  a  decree  on 
Mparatlon  that  a  Dusband  pay  to  the  wife  tl,&00,  where  there  are  no  ehUdian,  and 
tlie  whole  of  bis  property  does  not  exceed  $4ifi00,  is  unreasonable. 

Appeal  from  special  term,  Erie  county. 

Action  by  Boxanna  J.  Sleeper  for  a  separation  from  her  hnslnnd.  Sidney 
8.  Sleeper,  on  the  ground  of  cruel  and  inhuman  treatment.  From  a  Judg- 
ment at  spedal  tern,  decreeing  a  s^nratlon,  and  that  ^aintlfl  lecorer  the 
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Bum  ci  $1,500  for  her  sni^t  and  malntmaooe,  defeoditnt  appeals.  Judg^ 

ment  modified. 

Argued  before  Dwiuht,  P.  J.,  and  Magohber  and  Lewis,  JJ. 
AiUlbart  Moot,  for  appellant.    W.  Thay«r,  for  respondent. 

Maooubbr*  J.  At  the  time  of  the  decision  entered  In  this  case  at  apecial 
term,  namely,  the  13tb  daj  of  April.  1889,  the  plaintiff  was  55  and  the  de- 
fendant 56  years  of  age.  They  hud  Intermarried  on  the  12th  day  of  October, 
1882,  and  bad  lived  and  cobabited  together  as  husband  and  wife  until  the 
year  1884,  when,  through  cruel  and  inhuman  treatment  inQicted  by  the  de- 
fendant, the  plaintiff  was  compelled  to  leave  her  home,  and  she  remained 
away  until  the  fall  of  that  year,  when,  through  the  persuasions  of  the  defend- 
ant, she  again  began  and  continued  to  cohabit  witb  him  until  the  20th  day  of 
February.  1888,  when,  through  like  ill  treatment,  she  was  obliged  to  leave 
his  bed  and  boud,  and  the  parties  her^  have  lived  separate  and  apart  since 
that  time.  That  the  acts  complained  of  by  the  plaintiff  were  perp^rated  by 
the  defendant,  and  that  she  was  Justified  in  leaving  him,  is  abundantly  es- 
tablished by  the  evidence.  The  concluslun  of  the  trial  court  in  that  rejfard 
cannot,  as  it  seems  to  US,  be  stuxeasfttlly  disputed  on  this  appeoL  A  serious 
question,  however,  is  raised  touching  tlie  terms  upon  whieti  the  court  has  de- 
creed the  separation,  in  respect  to  the  provisiuns  made  for  maintenance  and 
support  of  the  wife.  The  whole  of  the  property  of  the  defendant,  as  is 
shown  by  the  evidence  and  found  by  the  trial  judge,  does  not  exceed  in  value 
tbe  sum  of  •4,600.  The  flndinsn  and  judgment  direct  that  the  defendant  pay 
to  the  plaintiff  the  sum  of  $1,500  for  her  support  and  nuilntenance,  in  three 
eqnal  annual  payments,  the  first  to  be  made  within  one  year  from  the  date  of 
the  service  of  the  copy  of  the  Judgment;  and  until  such  payment  the  d^end- 
ant  was  required  to  furnish  to  the  plaintiff  the  Bum  of  $20  per  month,  but 
such  monthly  payments,  if  made,  were  to  apply  upon  the  first  Instidlment 
$500.  This  judgment  of  $1,500  Is  made  a  lien  upon  all  of  the  defendant's 
real  estate.  It  appears,  tberofore,  that  the  decision  and  judgment  have 
awarded  to  the  plalntUE  a  money  judgment  against  the  defendant  in  a  sum 
amounting  to  one  third  of  the  defendant's  entire  proper^.  SectiM  1762  of 
the  CkKletn  Civil  Procedure,  fidlowlng  the  provisions  of  the  Bevised  Statutes, 
anthOTizes  an  action  for  se[wn^on  in  the  following  cases:  (1)  For  cruel  and 
inhuman  treatment  of  the  plaintiff  by  the  defendant;  (2)  where  aucli  con- 
duct on  the  part  of  tbe  defendant  towards  the  plaintiff  is  such  as  may  render 
obhaUtiUion  unsafe  and  improper.  Section  1766  authorizes  the  court  to  com- 
pel the  defendant  to  provide  suitably  for  the  education  and  malntraanoe  of 
the  children  of  the  marriage,  and  foi  the  support  of  the  plaintiff,  as  Justice 
requires,  having  regard  to  the  drcnmstances  of  the  resprntive  parties.  The 
parties  to  this  a^on  have  no  children;  hence  it  appears  Uiat  Uie  court  has, 
as  it  were,  paitiUoned  tbe  defendant's  property  between  him  and  his  wife, 
giving  to  the  latter  one  third  of  the  same.  This  statute,  as  we  understand 
it,  did  not  ccmtemplate  such  a  Judgment.  The  plaintiff  was  entitled,  having 
established  her  cause  of  action,  to  a  separate  maintenance,  and  to  a  reason- 
able support  therein;  bat  by  the  very  terms  of  the  act  the  Judgment  ehonld 
have  special  r^ard  to  tbe  drcumstances  of  tbe  respective  panies  In  Axing 
the  amount  of  such  allowance.  Ko  case  has  been  dted  to  us,  and  we  believe 
that  none  exists,  which  would  warrant  this  parUcnlar  form  of  judgment. 
Uuch  latitude  is,  by  statute,  necessarily  given  to  the  courts  in  determining 
whatwonid  be  a  reasonable  support,  having  proper  regard  to  the  circumstan- 
ces of  the  parties.  Ko  rigid  and  fixed  rule  can  be  safely  enunciated  In  one 
case  which  would  apply  to  all  others.  The  casea  of  Miller  v.  MiUer,  6 
Johns.  Gh.  91,  and  Burr  v.  Burr,  10  Paige,  37.  which  have  never  been 
overruled,  but,  on  the  contrary,  have  afforded  an  intelligwt  baais  for  man) 
autMe^uent  decisions,  are,  in  principle*  at  varianoe  with  the  contentiim 
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made  by  the  learned  coansel  for  the  nepondent.  We  are  of  the  opinion  that 
In  this  case,  having  regard  to  the  clroumstances  of  the  parties,  a  sQltable  al- 
lowance to  the  plalntlfF  for  her  maintenanoe  and  support  would  be  the  sum 
of  915  a  month  from  the  time  of  the  entry  of  the  judgment  herein,  and  that 
such  payment  Bhould  contlnne  no  longer  than  daring  the  Joint  lives  of  both 
paitlest  and  ttiat  the  plaintiff  should  have  a  lien  for  such  payments  upon  the 
real  estate  of  the  defendant.  Judgment  appealed  from  modified  as  indicated 
in  the  opinion,  and,  as  modified,  affirmed,  without  coats  of  this  appeal  to  either 
partry;  the  Judgment  to  be  settled  by  the  justka  writing  the  opinion.  All 
ooneor. 


Dtmw  e.  BoBiNS. 

(Suprmte  Court,  General  Term,  FlfA  Department.  Ootober  91,  UML) 

Lahdlord — AeBBKinntT  to  Bbpaik  Lbakaobs— Lubiutt  to  Tsnakt. 

An  agreemflDt  a  landlord  to  stop  the  fraqoent  leaktag  of  water  from  upper 
portions  of  a  balldlng,  dne  to  the  oareleHneH  ot  tennats,  and  par  any  damages 
austained  hj  an  undertenant,  if  the  latter  would  only  not  remove  as  ne  was  thrMt- 
eninff,  on  aooonnt  of  the  nntenantableness  of  the  DnlldlQC  la  founded  on  a  tnffl- 
dent  oooslderatton,  and  enforceable  against  the  landlord,  though  otherwlM  the 
landlord  might  not  bare  been  liable  for  soOh  daaugas. 

Appeal  from  Erie  county  court. 

Action  by  Michael  Dunn  against  Amos  Bobins  to  recover  for  damages 
caused  hy  the  leaking  of  water  from  the  upper  portions  of  a  building  rented 
by  plaintiff  of  defendant.   From  a  judgment  for  pliUntUff  and  an  ordar 
nying  a  new  Mai,  defendant  appeals.  Affirmed. 

Argued  before  Bwight,  P.  J.,  and  Maoohbeb  and  Lewis,  JJ. 

fF.  S.  Simeon,  for  appellant.   Btnery  &  Biekmon,  for  respondent. 

Macombeb,  J.  The  ptalntlff  rented  a  certain  basement  of  the  premises 
of  the  defendant  in  Tonawanda,  K.  Y.,  July  26,  1887,  f«  a  period  ot  two 
years  and  nine  months,  oooupalion  to  b^n  July  25th.  Daring  the  time  of 
this  occupatimi.  and  before  ttie  termination  of  the  lease*  Um  tenant  bad  been 
greatly  annoyed  and  damaged  somewhat  1^  the  leaking  of  water  fn»n  the 
attves  oTerhMd,  voting  his  tables  and  beds,  and  greatly  nusommoding  him  In 
Us  buslneas,  wMeb  was  that  of  a  restaurant  keeper.  The  plalntlfl  testified 
that  the  wetting  happened  as  often  as  once  a  week  or  oftener,  and  at  times 
It  would  be  as  frequent  as  three  or  four  times  a  week.  On  complaint  being 
made  by  the  tenant  to  the  landlord  a  week  or  10  days  after  the  tenancy  be- 
gan, the  landlord  promised,  as  the  plalntlfl  testified,  that  be  would  reotl^  the 
matter,  and  would  pay  for  any  damagea  enstatned  by  the  tenant,  1/  b»  would 
keep  on  wlUi  his  oeeupaUon.  and  not  move  out,  as  he  had  threatened  to  do^ 
on  the  ground  that  the  premises  were  nntenantable.  It  Is  to  recover  the  dam- 
ages sustained  by  the  plaintiff  by  reason  ot  such  contlnned  wetting  that  this 
action  la  brought*  and  a  recovery  was  had  In  the  county  oonrt  upon  the  om- 
tract  nnder  the  version  fii  it  given  by  the  plalntlfl. 

If  the  testimony  of  the  plaintiff  Is  deemed  to  be  true,  as  ttia  Jury  has  said 
it  is,  we  see  no  obstacle  In  the  way  of  a  reooveiy  under  this  contract.  It  Is 
true,  as  is  argued  by  the  learned  counsd  for  tiie  appellant,  that  the  landlord 
la  not  liable  to  the  tenant  for  damages  caused  by  the  csrelessneBs  of  other 
tenants  In  upperportlons  of  the  buildings.  But  U  it  appeared  as  a  matter  of 
fact  that  the  wetting  of  these  basement  rooms  was  oontlnnons,  and  was  so 
great  as  to  make  the  premises  nntenantiU)Ie,  there  was  afforded  a  sufficient 
consideraUoD  for  the  agreement  made,  and  the  defendant  is  ll^le  therepn. 
Tlie  legal  rights  of  the  tenant  and  the  landlord,  as  determined  by  the  lease 
alone,  do  not  enter  into  this  case,  and  It  is  not  necessary  to  consider  them, 
for  the  landlfffd,  reoognbing  and  admitting  the  untenantableness  of  the  buUd- 
lag,  promlMd  to  pay  the  dsmagee  sustained  by  the  tenant,  pnrlded  the  lat- 
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ter  conttnaed  In  oceopation*  whieb  he  did.  Tbe  judgment  wad  order  Bhould 
be  afflrmed. 

Jadgment  and  onlar  of  the  county  court  of  Xrle  eounty,  appealed  from,  af- 
flrmedt  with  ooeta.  All  oonear. 


TOWLRB     aZ,  «.  Towi.BR. 
<Suprem«  Court,  OeMral  Term,  FifOt  Departmmt,  Oetobor  SI,  UOft) 

Dnn— Ebscbtatioh— Fown  IH  Taon. 

A  deed  rewmd  to  (he  grantor  **ibn  poww  to  derlta  lay  laat  will  and  teetaaMBt 
an  nDdlridad  one-third  pm  of  Bald  premlMs  unto  anr  hereafter  taken  wlfb  of  him, 
the  party  of  tlw  first  part,  for  and  durioff  the  term  of  her  oataral  Ufe,  or  (at  his 
optloQ)  to  gin  and  grant  by  deed  to  sold  Eereoftsr  xaicea  wife,  or  to  any  person  in 
trust  for  her.  the  some  nndirided  one-third  part  of  said  premises  for  and  during 
the  term  of  oer  natural  Ufe. "  Held,  that  the  resTTatten  was  a  light  irideh  the 
grantor  might  exercise  or  not,  at  hie  pleaaoze,  aadwasnot  aspeotal  powerlntonst, 
whloh  equity  woold  «if oroe. 

Appeal  from  special  term*  Ontario  ooonty. 

AetlM  hj  UMdmiiian  J.  L.  Towler  and  othen  ualnst  Blanche  Towler, 
onOer  Oodc  Qvll  Fxoc.  g  1638.  to  compel  tbe  determloatlon  of  claims  to  real 
properly.  From  a  judgment  for  plaintlfh,  defendant  appeala.  Affirmed. 
Argued  before  Dwiciht,  P.  J.,  and  Maooxbbb  and  Lbwxb.  JJ, 
Arthur  P,  itow,  for  appellant.  OhoHm  A,  Saaitv,  for  laepondnitB. 

IfAOOMBBR,  J.  John  Towler.  tbe  father  oC  the  pUdntUb,  Uaxlmllian  J. 
L.  Towler.  Agnes  B.  P.  Moraan,  and  Garolloe  L.  Smith,  did  on  ttas  20tb  di^ 
of  June.  1881,  execute  and  deTirer  to  theee,  his  children,  a  deed  of  certain  real 
estate  In  the  village  of  Gmeva.  N.  Y.,  containing  tbe  f<dlowlng  Aoiendttm 
and  reservation  dauses:  "To  have  and  to  hold  tbe  above-granted  premises 
onto  them,  the  parties  of  the  second  part,  their  heirs  and  assigns,  as  tenants 
In  common,  and  ndt  as  joint  tenants,  and  snl^ect  only  to  the  reservations 
ber^iufter  stated.  Beservlng  to  tbe  party  of  tm  first  part  an  estate  in  said 
granted  premises  fbr  snd  during  the  term  of  bis  natural  llfs,  so  that  tbe  estate 
hereby  granted  to  tbe  psrUes  of  the  second  part  shall  wily  vest  In  possession 
upon  the  death  of  tbe  party  of  tbe  first  part.  And  further  reserving  to  tho 
party  of  the  first  part  tbe  power  to  devise,  by  last  will  and  testament,  an  on- 
divided  one-third  part  of  said  premises  unto  any  hereafter  taken  wife  of  him, 
tbe  party  of  tbe  first  part,  tor  and  during  the  term  of  her  natural  11^  m  (at 
Ills  option)  to  give  and  grant  by  deed  to  said  tiereafter  taken  wlf^  or  to  any 
person  in  trust  for  ber,  tbe  same  andlvided  tme-third  part  ctf  said  premises 
for  and  during  the  term  of  her  nstnral  life,  •  *  *  and  the  said  Jolin 
Towler,  tbe  above-granted  premises.  In  quiet  and  peaceable  possession  of  the 
parties  of  tbe  second  part,  their  heirs  and  ssiUgns.  will  warrant  and  fbrever 
defend,  subject  only  to  tbe  reservations  harsin  above  expressed.**  After  tlw 
date  ai^  ddivoy  of  this  deed,  and  on  the  6th  day  tA  Angnst,  1881,  Um  grantor, 
John  TowlOT,  intermarried  with  the  defendant.  Blanche  Towler.  He  died  on 
the  2d  day  of  April,  1889,  without  having  exercised  the  right  reserved  fay  Una 
to  oonv^  tither  by  deed  or  will  to  his  subsequently-taken  wife  a  life  fsteto  in 
one  third  of  said  premises.  The  learned  justice,  in  bis  decision,  hss  bdd  that 
tbe  power  reserved  in  this  deed  to  devise  or  to  convey  to  any  after^en  wife, 
or  to  some  person  in  trust  for  such  wife,  an  undivided  one-third  part  cC  tbe 
Iffemises  for  life,  was  a  special  power  in  trust;  and  that  tbe  execution  ctf  snch 
power  was  imperative  upon  the  decedent;  and  that  the  same,  if  valid,  would 
be  enforced  in  equity.  But  he  further  hdd  that  such  limitation  of  a  Ufto  t?Mato 
might  operate  to  suspend  the  power  of  alienation  for  a  period  longer  than  two 
lives  In  being  at  tbe  time  of  the  execution  of  the  deed,  and  that  consequently 
such  a  life  estate  to  an  attef^taken  wife  was  vidd.  An  ingenlons  and  subtto 
a^fument,  covering  mneh  at  tbe  learning  rel^ng  to  trosia  and  trust  poweva. 
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1MB  bean  addnMed  to  us  bj  the  teamed  ooanael  for  th^  aj^iotteoti  d«Mgned  to 
•bow  tbaft  Uils  naervation  was  a  power  In  trust,  and  tbat  it  was  alao  capable 
vi  being  enfmed  in  equity,  ana  was  not  obnoxions  to  (he  erlttelain  placed 
Dpon  It  by  tbe  teamed  trial  justice  in  bte  decision  and  in  bis  opinion.  But, 
■a  we  view  this  deed,  no  complex  question  of  the  nature  above  outilned  exists 
in  the  case.  Tbe  deed  is  plain.  Tbe  reaerration  was  a  mere  resemtlon  of 
■  right  whicb  the  grantor  might  or  might  not  exercise,  at  hia  pleaaure,  to 
grant  or  devise  to  any  wife  wbtcb  be  might  tliereafter  take  a  life  estate  In 
one  third  of  the  premises.  We  are  unable  to  see  tbat  Uie  language  of  this  In- 
strument oonveye  anj  other  tbongbt  than  a  well-expressed  Intentitm  on  the 
part  of  the  grantor  to  reswre  to  btnuelf  absolute  opntrcd  over  that  part  of  tlie 
eetate,  and  tlMt  there  Is  nowhere  apparent  any  purpose  on  his  part  to  obligate 
himself  to  carry  out  any  trust  power  tor  tbe  benefit  of  any  person.  We  can 
see  no  dtetinotten  between  tlda  reservation,  m  expressed  In  the  deed,  relating 
to  what  be  might  ehooee  to  bestow  npon  a  wife  subsequently  married  by  him. 
and  tbe  reservation  of  a  life  estate  in  tumself  with  the  excluslfm  of  tbe  gran- 
tees from  a  poesession  of  the  premises  ontil  the  grantor's  death.  Tbe  word 
"power,"  used  In  this  deed,  manifestly  was  not  technically  used  with  a  view 
to  the  provisions  of  our  Bevised  Statotes,  relating  to  uses,  trusts,  and  powers. 
It  was  manifestly  used  in  the  sense  of  right.  liberty,  or  privilege.  If  tills  be 
eorret^,  it  follows  that  tbe  judgment  appealed  from  should  be  affirmed. 
Jodgment  appealed  from  affirmed,  with  costs.  All  conoor. 


OASmXn  V.  ALLB6BAHT  &  C  B.  GO. 

(9upmn«  Court,  General  Termy  Fifth  Department.   October  81.  UBIk) 

AnORKET'a  LlHN— DlPlNDANT'S  LlABIUTT— HOW  ESTABLISHID. 

In  an  action  for  personal  injuries,  aKalost  a  railroad  oompanr.  It  appeared  tbat 
plaintiff*!  attorney  had  a  lien  on  the  olaim  for  damagea  for  one  third  of  »nj  amount 
for  which  defendant  should  settle  the  action;  that,  after  issue  was  joined,  plaiotUf 
raleaaed  all  claims  for  damages  against  defendant  on  the  payment  by  it  of  a  certain 
.  sum ;  and  that  the  setUement  was  so  far  set  aside  as  to  permit  the  attorney  to  pros, 
acute  the  action,  and  recover  the  amount  of  bis  lies.  H«id,  that  the  attorney 
was  not  entitled  to  reooyer  without  establishing  the  liability  of  defendant  on  tbe 
iaanes  joiued,  sinoe  compromising  the  oialm  was  not  an  admissioa  deteadant  of 
tta  liability. 

Appeal  from  circuit  oourt,  Erie  county. 

Action  by  Mlchele  Gasnccl  agulnat  the  All^hany  &  Klnzua  Bailroad  Com- 
pany for  personal  injuries.  After  Issue  was  joined,  plaintiff  and  defendant 
settled  tbe  action,  und  plaintiff's  Htlorney  continued  the  proeecntion  of  the 
case  in  the  name  of  the  ptainlift,  to  recover  the  amount  of  an  alleged  lien  on 
tbe  claim  for  damnges  for  bis  serviots.  From  a  judgment  for  defenduit, 
[^intiff  appeals.  Affirmed. 

Argued  before  Dwionr,  P.  J.,  and  Macohber  and  Lewis,  JJ. 

Henry  H.  Seymour,  tor  appellant.    Charles  8.  Cary,  for  respondent. 

Maoombeb,  J.  Tills  action  was  brought  to  recover  for  personal  Injuries 
sustained  by  the  pluintiff,  by  reaaon  of  tbe  negligence  of  the  defendant  in 
operating  its  train  of  cars  on  the  29th  day  of  November,  1890.  After  issue 
was  joined,  a  settlement  was  effected  between  the  plaintiff  and  defendant  by 
which  the  plaintiff  released  all  claim  for  damages  on  the  payment  by  the  de- 
fendant of  the  sum  of  $250.  It  appears,  however,  that  the  plaintiff's  attor- 
ney bad  a  contract  with,  his  client,  by  which,  aa  a  part  of  the  compensation 
for  his  servlcee,  lie  was  to  rec-elve  one  third  of  the  amount  of  the  recovery,  or 
one  third  of  any  amount  for  which  the  defendant  should  settle  tbe  action. 
Ko  notice  of  this  Uen  appears  to  have  been  given  by  the  plaintiff's  attorney 
to  tiie  defendant,  and  probably,  under  section  66  of  the  Code  of  Civil  Proce- 
dure, no  such  notice  was  necessary.   The  setttement  above  mentioned  waSt 


Digitized  by  Google 


344 


mmW  TOBE  BGFPLBaCKNT,  Tol.  20. 


[Sup.Ct. 


upon  motloii  oi  ttw  plBlntMTs  attcHiiQjp  mndfl  In  bis  own  bdialf.  m  tu*  Mt 
Mide  as  to  permit  the  prosecution  of  the  aeUon,  and  to  enable  the  attarncj  Co 
recoTer  the  amoont  of  his  lien  as  oonapeasation  for  profeasiooal  services. 
Upon  the  trial,  the  learned  counsel  for  the  appellant  assnmed  the  pusitlfm 
tbat»  by  showing  a  settlement  between  the  |dalnUfC  and  the  defendant  fw  the 
sum  Df  •2G0.  he,  the  attorney,  had  a  i1f{ht  to  recover  in  this  action  in  the 
name  of  the  plaintiff,  bat  tor  the  benefit  of  the  attwnsy,  one  third  of  that 
amount,  wit^ont  entering  npon  the  merits  of  the  questions  presented  1^  the 
pleadings,  which  put  In  issue  every  question  raised  bythe  plaintiff,  save  only 
that  the  cars  of  the  defendant,  at  the  time  stated,  were  In  fact  derailed.  The 
assertion  that  the  plaintiff  himself  was  a  passenger  on  that  occasioo  was  de- 
nied; the  facts  of  his  injuries  were  denied;  and  the  affirmative  d^enae  thst 
whatever  injuries  he  received  were  caused  by  hh  own  carelessness  was  as- 
serted In  the  answer.  So  far  as  we  are  aware,  this  contention,  made  by  the 
learned  counsel  in  his  own  behalf,  presents  such  a  case  as  has  not  been  passed 
upon  by  the  courts  of  this  state.  The  case  of  Keeler  v.  Keeler,  (Snp.)  4  K. 
Y.  Supp.  580,  cited  by  him,  falls  far  short  of  holding  any  such  rule  to  exist. 
We  are  unable  to  hold,  under  this  section  of  the  Code,  that  in  case  of  a  set- 
tlement by  a  defendant  with  the  plaintiff  in  a  negligence  case  the  plaintiff's 
lien  may  be  thus  easily  worked  out.  Such,  we  thiolE,  oould  not  have  been 
the  view  of  the  counsel  when  he  made  the  motion  at  special  term  to  set  aside 
the  settlement  as  being  made  in  violation  of  his  lien,  when  be  was  permit- 
ted by  the  order  of  the  court,  procured  on  such  motion,  so  far  to  open  such 
settlement  as  to  permit  him  to  prosecute  the  case  for  tlie  recovery  of  his  lien. 
To  hold  otherwtee  would  be  tantamount  to  deciding  that  the  defendant  in 
such  an  action  could  not  safely  compromise  or  settle  a  claim  for  personal  In- 
juries, caused  through  its  alleged  negligence,  without  being  conclusively  lield 
to  have  admitted  its  legal  liability.  But  compromises  and  settlements  of  «c* 
tious  never  proceed  upon  any  such  hypothesis.  Common  experience  shows 
that  parties  may  often  deem  it  for  their  best  interests,  without  acknowledg- 
ing liability,  to  pay  something,  rather  than  to  litigate  a  contested  claim.  In 
any  view  that  we  may  regard  this  case,  we  think  tliat  the  trial  judge  was  cor- 
rect in  nonsuiting  the  plaintiff  upon  the  trial,  in  the  absence  of  any  evidence 
charging  the  defendant  with  liability  for  the  injuries  sustained  by  the  plain- 
tiff. Judgment  appealed  from  affirmed.  All  concur. 


D'Atttbehont  et  al.  e.  Fire  Ass'n  of  Fhiudelphia. 
{Supreme  Court,  (JenercU  Term,  Fifth  Department.  October  81,  ISMl) 

brsmANCB — BBTTiNa  Fibs  to  Propbbtt— Insasitt  of  Assubxd. 

An  insane  perBOo  cannot  be  held.  Id  setting  flre  to  bis  properly,  to  have  had  snek 
a  fraadaleat  or  wrongful  design  as  to  defeat  the  Insuranoe  theraoa,  thoogh  hla  q«- 
tate  may  afterwards  be  called  upon  to  respond  for  the  act. 

Case  submitted  on  agreed  statement. 

Controversy  between  Sarah  C.  D'Autremont  and  others,  executors,  eto., 
plHintifts,  and  the  Fire  Association  of  Philadelphia,  defendant,  submitted 
without  action,  pursuant  to  section  1279,  Code  Civil  Proc.  Judgment  fto 
plaintiffs. 

Ai^ued  before  DwieHT,  P.  J.,  and  Maoombsb  and  Lewis,  JJ. 
Riohardnn  A  Bobint,  for  plaloUfls.  WiUtam  F,  CogawtU,  tat  defmdant. 

Magohber,  J.  Charles  D'Autremont,  the  plaintiffs'  testator,  received 
from  the  defendant,  which  is  a  foreign  corporation,  on  the  15th  day  of  June, 
1890,  a  policy  of  Bre  insurance  against  loss  or  damage  to  property  of  the  in- 
sured, to  the  amount  of  $2,000  on  biiil'lings  and  their  contents  owned  by  the 
Insuifld,  and  located  in  Angelica,  N.  Y.  The  sum  of  9800  tbereoC  was  npon 
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the  insured's  dwelling  house,  $700  on  a  frame  barn  and  the  attachments 
thereto,  9425  on  farm  produce,  and  S75  on  a  frame  hog  house  and  granary. 
While  this  policy  was  in  force,  the  frame  barn  and  attachments  thereto  were 
destroyed  by  fire,  together  with  certain  farm  produce  therein,  and  the  adja- 
cent hog  house  and  granary  were  somewhat  Injured  by  fire.  The  total  loss 
sustained  by  the  insured  was  the  sum  of  •1.017.  The  submission  contains 
certain  facts  in  regard  to  a  claim  made  by  the  defendant  for  diminution  of 
the  amonnt  of  damages  by  reuson  of  an  ^reement  relating  to  a  permission 
given  by  the  defendnnt  that  the  premises  might  be  vacant.  But,  inasmuch 
as  no  point  is  mad&on  this  subject  in  the  brief  of  the  learned  counsel  for  the 
defendant,  I  shall  assume  that  the  amount  of  damages,  if  the  plaintiffs  are  en- 
tilled  to  recover  any  thing,  ts  the  sum  stated  above.  After  the  policy  had  been 
issued  by  the  defendant  to  platntif^i*  testator,  and  prior  to  the  burning  of  the 
property  Insured,  which  was  March  30. 1891,  the  insured  became  insane,  and 
while  in  that  condition,  and  being  so  far  mentally  disordered  as  not  to  undeiv 
etand  that  the  act  he  was  about  to  commit  would  cause  the  destruction  of  his 
property  or  of  his  own  life,  and  while  acting  under  the  influence  of  some  in- 
sane impulse,  which  he  was  wholly  unabld  to  resist,  he  set  fire  to  these  build- 
ings, and  himself  perished  therein.  The  question,  therefore,  presented  for 
our  determination  is  whether  the  personal  representatives  of  the  insured  can 
rerover  upon  this  policy,  when  t)ie  loss  was  caused  solely  by  the  act  of  the  in- 
sured himself.  It  is  well  understood  that  a  lunatic  is  not  liable  crimin^y 
for  bis  unlawful  acts,  for  the  reason  that  ha  is  incapable  of  forming  a  purpose, 
or  having  an  Intent,  which  ia  an  essential  element  in  the  commission  of  crime 
under  our  laws.  Fen.  Code,  §  20.  It  Is  equally  well  established,  on  the 
otiier  hand,  that  an  Insane  person  is  responsible  civilly  for  any  tort  committed 
by  him  .where  a  wrongful  intent  Is  not  an  essential  thing  to  be  proved.  Un- 
der this  head  comes  tlie  cl»S8  of  negligence  cases,  where  carelessness  or  igno- 
lance  is  the  foundation  of  the  action.  It  has  been  decided  in  the  courts  of 
this  state  that  in  such  a  case  as  that  the  plea  of  insanity  is  not  effective. 
Krom  v.  8ehoonmaker,  3  Barb.  649.  In  actions  upon  policies  to  recover  dam- 
ages occasioned  by  loss  through  tire,  it  is  not  a  defense  which  the  insurance 
company  may  avail  itself  of  to  show  that  the  loss  was  caused  by  the  careless- 
ness, negligence,  or  want  of  care  of  the  insured,  or  any  of  his  agents  or  serv- 
itnts.  TLe  insurance  company,  in  order  to  estiiblish  such  a  defense,  must  go 
further,  and  show  that  the  act  was  so  grossly  negligent  as  to  indicate  an  in- 
tention to  commit  a  fraud  upon  the  rights  of  the  insurer.  The  simple  fact 
of  the  existence  of  negligence  in  either  the  insured  or  his  agents,  however 
^reat  the  d^ree.  provided  it  does  not  reach  the  point  of  a  wrongful  or  fraud- 
ulent purpose,  or  a  wanton  disregard  of  others,  is  not  a  defense  to  a  policy 
of  fire  Insurance.  Qatea  v.  lusurance  Co.,  5  X.  Y.  469.  I  am  unable  to  see 
that  an  insane  person  can  form  a  fraudulent  or  wrongful  design  in  the  de- 
struction of  his  own  property,  so  aS  to  defeat  a  policy  of  insurance  thereon, 
any  more  than  lean  see  that  he  can  form  a  criminal  intent  in  the  commission 
of  crime.  The  learned  counsel  for  the  defendant  cites  the  case  of  Cro»»  r. 
Kent,  32  Md.  581,  where  it  was  held,  in  an  action  against  a  party  for  setting 
firo  to  a  bam,  that  evidence  of  his  lunai^  was  not  admissible  in  mitigation 
vf  compensatory  damages.  But,  as  It  seems  to  me.  that  case  falls  within  the 
general  doctrine  stated  above*  that  an  Insane  person's  estate  may  be  called 
upon  to  respond  for  bhi  acts  which  are  simply  tortious.  On  the  whole,  I  think 
that  the  question  submitted  to  as  should  be  answered  In  favor  of  the  plaintiffs, 
Karvw    Tnmranae  Co.^  67  Wis.  56. 16  N.  W.  Bep.  27. 

It  follows  that  the  pldntlfh  should  recover  the  snm  of  •1,017  and  Interest 
thereon  from  August  10*  1891.  Judgment  ordwed  fat  the  plalntlfb  on  ttie 
nbmlnlon*  wlUi  oosts.  All  ooncur. 
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Hbbdt  o.  Boobbbtsb  Gitt  &  B.  B.  Co. 
(Suprtme  Court,  Cteneral  Term,  FlftA  Department.  October  SI,  180IL) 

1.  Btbbbt  IUilvats— Injurt  to  Fasbbnobbs— Etidbnob. 

la  an  acUoo  aninst  a  street  railww  oompanj  for  personal  injnrlea,  It  appeared 
that  plaintiff,  while  riding  on  the  aide  atep  of  a  crowded  car,  was  stnick  and  In* 
jnrea  br  another  car  going  in  the  opposite  dlreotlon  on  Uie  adjoining  tra<A.  At  th» 
place  of  the  accident  the  tracks  were  nearer  together  than  at  any  other  point  on 
the  line,  and  the  Inner  rails  were  depressed,  which  caused  tiie  oars  to  plXtA  to- 
gether, making  the  position  of  one  on  the  step  dangerona,  There  was  no  evideaco 
that  plaintiff  knew  or  was  chargeable  with  notice  td  the  oondiUon  of  affatrB  whicfc 
caused  the  accident  Held,  that  a  judgment  for  plaintiff  wai  wmrraated.  Qray  r. 
BaUroad  Co.»  (8np.)  U  N.  T.  Supp.  W7,  fbllowed. 

USakb. 

Pladnttfl  was  asked  on  examlnaUOQ  whether  he  was  aware  that  there  waa  any 
danger  in  riding  on  the  step,  and  replied  that  he  was  not,  and  had  observed  other 
people  rtding  in  that  position  at  vanous  times.  Held,  that  the  objecttou  that  the 
tesumony  iMt  the  impreeslou  that  plainUffl  would  be  exonerated  from  Uame  if 
he  did  not  apmolBte  the  danmr  of  riding  on  tho  mtm  of  a  street  oar  la  not  well 
taken,  slnoe  the  teatlmonT  vrldently  Teterred  to  the  rtsk  oanaad  by  the  ooDdlthm  <tf 
the  tracks  In  this  partionlar  case,  and  not  to  the  ordinary  hasards  pertaining  to  a- 
position  on  a  car  atapw 

Appwl  ftom  droolt  ooort,  Monroe  ooanty. 

Action  bj  Gbsrlas  J.  Heldt  against  the  Boohester  (Hty  ft  Brl^^ton  BiUlroad 
Oompany  for  personal  injariea.  From  a  judgment  entered  on  a  verdict  tor 
plaintiff,  and  from  an  order  deoying  a  motion  tor  a  new  trial,  defendant  ap- 
peals. Affirmed. 

Argued  before  Dwiobt,  F.  J.,  and  Maoouber  and  Lewis,  JJ. 

Charles  J*  Biuell,  for  appellant.   JBugeru  Van  VoorhtSt  for  reapondeut. 

Magomber,  J.  This  action,  which  was  brought  to  recover  for  personal  In- 
juries received  by  the  pUintifir  In  the  colUsion  of  two  horse  cars  operated  bj 
the  defendant  upon  adjacent  tracks  on  East  Main  street  In  the  city  of  Roches- 
ter,  by  which  several  passengers  on  the  east  bound  car  were  brushed  off  and 
hurt,  resulted  in  a  verdict  for  the  plaintiff.  The  evidence  returned  on  this- 
appeal  Is  In  all  material  respects  the  same  as  that  in  another  case  which  has 
been  before  this  court,  growing  out  of  the  same  accident.  Though  this  cause 
has  been  as  elaborately  argued  as  was  the  former  one,  we  must  adiiere  to  our 
opinion  heretofore  expressed  in  the  antecedent  case  of  Qray  v.  Railroad  Co,, 
(Sup.)  15  N.  T.  Supp.  927.  It  is  therefore  unnecessary  to  reassert  or  to- 
elaborate  the  views  heretofore  expressed  arlsinft  upon  the  principal  question. 
An  additional  ground  for  the  reversal  of  this  judgment  Is  urged  by  the  learned 
counsel  for  the  defendant  for  the  reason  tliat  in  this  Instance,  even  If  not 
in  the  Catet^Gray,  the  plaintiff  was  guilty  of  carelessness  which  contributed 
to  the  production  of  the  injuries  which  he  reciveJ.  But  we  do  not  perceive 
that  there  is  any  substantial  difference  in  the  two  cases  in  this  r^ard,  though, 
as  is  shown  in  this  case,  the  plaintiff  was  further  In  front,  upon  the  outside 
of  the  rail  or  step  of  the  car,  than  was  Gray.  But  thiscircorastance  does  not. 
In  any  legal  sense,  charge  the  plaintiff  with  co-operative  negligence.  He  was 
proceeding  toabsUgame,  and,  though  knowing  that  the  car  was  well  loaded,  he 
hailed  it  for  a  ride,  and  thereupon  it  stopped,  and  took  him  aboard  in  what 
apparently  was  the  only  space  left  for  a  passenger.  It  Is  not  shown  that  either 
he  or  any  other  passenger,  from  any  previous  knowledge  or  notice,  was  charge- 
able with  the  special  and  particulnr  duty  of  avoiding  a  collision  with  the  ap- 
proaching car  from  the  east.  The  plaintiff  did  not  know  of  the  existing  fact- 
tbat  the  inner  rails  of  the  two  tracks  were  nearer  to  each  other  at  this  polnt^ 
than  was  safe  for  the  passage  of  cars;  nor  did  he  know  that  they  were  de- 
pressed by  reason  of  the  sinking  of  the  ground,  so  that  the  upper  portions  of 
the  ears  were  tilted  over  towards  each  other  at  the  point  where  he  was  injured. 
Yet  tbese  two  things,  both  under  the  exclusive  oontiol  of  the  defendant,  pro- 
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doMil  tbt  GoBliton.  Inwmoch«  tlieretora.  u  the  jdalntifl  appeus  to  have  oc- 
eapled  Um  space  allotted  to  him  in  a  reasooablj  prudent  and  ouefal  man- 
ner, without  any  reason  to  apprehend  this  particular  danger*  we  UUnk  the  ar- 
gument now  addressed  to  as  has  leal^  been  disposed  of  in  our  inevioas  deci- 
lion  in  the  ffraif  Caaa, 

But  there  is  an  exertion  taken  to  the  testimony  of  the  plalntlft  upon  which 
counsel  relies  to  some  extent  for  a  leTersal  of  the  judgment.  Thoufcb  the 
same  evidence  was  glTen  In  the  Com  q/*  ffray,  yet  the  exception  thereto  was 
not  by  us  deemed  ofsnflScient  moment  to  animadvert  upon;  but.  Inasmuch  as 
it  has  been  reargued  to  us  with  mnoh  earnestness  by  counsel,  we  will  state 
what  seems  to  as  to  be  a  full  though  obvious  answer  to  the  position  taken. 
The  question  and  answer  complained  of  were  these:  "Quettion*  Were  you 
Hwaie  that  tikere  was  any  danger  in  riding  upon  that  step?  *  •  •  itn^ 
rawr.  I  was  not.  I  bad  observed  other  people  riding  In  tb^  position  at  va* 
riona  other  ttmes."  It  Is  argued  that  this  testimony  left  the  case  with  the 
jury*  not  strictly  upon  their  notion  of  the  propria  of  the  defendant's  con- 
duct in  the  ftce  <tf  real  and  apparent  danger,  but  rather  that  the  plaintiff 
^ould  be  aonerated  txma  blame  if  he  did  not  see  or  appreciate  the  danger- 
oQs  situation.  It  Is  manifest,  however,  that  the  witness  Intended  to,  and  did 
actually,  speak  in  this  regard  of  the  particular  danger  of  which  he  had  no 
knowledge  or  information  until  after  the  collision,  namely,  the  tdoseness  and 
d^reasion  tO.  the  two  inside  raiJs  of  the  double  tracks  of  the  latlroad.  Un- 
doubtedly  be  assumed,  in  riding  upon  the  rail  or  step  of  the  oar,  the  ordinary 
liazarda  pertaining  to  such  position,  bat  not  the  risk  caused  by  the  gross  neg- 
ligenee  at  the  defendant  in  suffering  Its  tracks  to  be  so  laid  as  thus  to  throw 
a  passing  car  in  collision  with  passengers  ridiog  on  another  car,  going  in  the 
opfXMiite  direction  on  an  adjacent  track.  We  think  the  Judgment  and  Order 
^ipealed  from  should  be  affirmed.  All  concur. 


Cotton  v.  Ksw  Yobe.  L.  E.  ft  W.  B.  Go. 
(Siqmms  Court,  Qentral  Term,  Sifth  Department.  October  tl,  IflOl) 

L  BAILBOASS— AOOIDIHT  AT  CBOunTfl — DsnoTS. 

A  railroad  oompany,  wbtcb  so  constructs  a  farm  crossing  aa  to  iMve  the  apaoa 
batwoen  the  rail  and  the  plank  of  annsoal  sisa,  and  Urge  anoagb  to  take  In  the  foot 
of  a  bone,  la  liable  for  any  injury  reanltiag. 
1  JoKT— SuiofMiiiia  BTSTUTDEBa— Azotnoie  BaesLam  JTukobs. 

The  fact  tbat  Bucb  a  number  of  jurors  are  excused  before  adjournment  of  court, 
to  allow  of  tbelr  reaching  home  before  Sunday,  that  only  ten  of  the  regular  panw 
remaiD,  and  two  therefore  have  to  be  taken  from  the  bystanders,  oannot  be  urged 
SB  an  objection  to  tbe  panel,  so  long  as  tbey  are  all  oompeten^  impartial  UMa. 

Appeal  from  circuit  court,  Allegany  county. 

Action  by  Samuel  C.  Cotton  against  the  New  York,  Lake  Erie  &  Western 
Bailroad  Company.  Prom  a  judgment  for  plaintiff,  and  an  ordw  denying  a 
new  trial,  defendant  appeals.  Affirmed. 

Argood  before  DwiauT,  P.  J.,  and  Maoohbxii,  J. 

Oeorge  F,  BrtnoMll,  for  appellant.  8.  JT.  iforfon,  fw  respondent. 

Haoombeb.  J.  This  action  was  brought  to  recover  the  value  of  a  horse 
belongiog  to  the  plaintiff,  which  was  killed  bj  the  defendant's  locomotive, 
U^ether  with  certain  other  damages  to  his  harness  and  wagon.  While  pass- 
ing tbe  farm  crossing  on  the  deteudant's  railroad,  through  the  lands  of  one 
Hubbard  Cotton,  in  the  town  of  Friendship,  N.  Y.,  ooe  of  the  plaintiff's 
teams  of  horses  caught  his  foot  between  the  plank  and  the  rail  in  such  a  man- 
oer  that  he  was  unable  to  extricate  himself.  A  train  of  the  defendant's  cars 
soon  came  along,  and  its  locomotive  struck  the  horse  while  In  that  position* 
and  killed  him;  tbe  other  horse  escaping,  as  did  likewise  the  oocnpants  of  tba 
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wagon.  No  qaestion  is  made  touehing  the  amount  of  recoTery,  It  was  the 
duty  of  the  defendant  to  maintain  a  proper  and  safe  crossing  at  this  point. 
This  it  failed  to  do.  Whatever  may  have  been  the  original  construction  of 
the  plank  adjacent  to  the  rail  where  the  horse's  hoof  was  caught,  it  Is  shown 
satisfactorily  by  the  evidence  returned  that  the  space  between  the  rail  and 
the  plank  was  unusual,  and  such  as  might  produce  accidents  of  this  descrip- 
tion. We  do  not  deem  it  necessary  to  enter  upon  the  evidence  in  detaiL 
The  horses  were  being  carefully  driven  across  the  place,  fn  the  usual  and  or* 
dlnnry  manner*  and  in  the  customary  trsA,  The  horse's  hoof  and  shoe  were 
of  the  usual  dimensions,  so  far  as  appears;  but  the  space  mentioned  left  by 
the  railway  company  between  the  rail  and  the  plank  was  so  great  as  readily 
to  receive  the  horse's  hoof,  or  a  portion  of  it,  in  such  a  manna  as  to  hold 
htm  as  la  a  vise.  Upon  the  merits,  we  think  the  verdict  was  right. 

There  are  snndry  exceptions  la  the  case,  <nily  one  of  which,  however,  needs 
to  be  mentioned.  It  seems  that  tlie  trial,  on  the  day  of  the  month  named, 
took  place  on  a  Saturday  at  the  courthouse  in  the  village  of  Belmont,  N.  T. 
Many  of  the  jurors  In  attendance  as  members  of  a  regular  panel  for  Uiat 
term,  order  to  reach  liome  by  ttie  usu^  routes  of  travel,  were  obliged  to 
leave  the  village  of  Belmont  before  the  evening,  and  probably  before  the  trial 
of  this  action  could  be  conduded.  Thereupon  Uie  court  excused  svch  jarors, 
and  tfac^  were  not  Impanded  or  called  in  the  case.  So  many  of  the  jurors 
left  the  court  under  this  very  reasonable  and  proper  direction  of  the  learned 
judge  that  only  ten  of  the  original  panel  remained,  and  conaequenUy  two  by- 
staniders  were  called  to  take  the  places  of  those  who  had  been  excused.  To 
this  obJecUon  was  mdde.  and  exceptions  taken  in  various  forms  by  counsel 
then,  but  not  now,  acting  for  the  defendant.  We  think  there  is  no  in«it  in 
the  objection,  and  that  the  exceptions  thereto  were  frlvcdous.  The  justice  at 
the  circuit  is  something  more  than  a  mere  moderator.  The  duty  Is  devolved 
by  law  upon  him  to  conduct  a  court,  and  direct  all  of  Its  proceedings.  If  he 
see  fit  to  permit  to  go  home  on  Saturday,  at  a  certain  hour  of  the  day,  certain 
jarors,  who  otlierwise  would  be  obliged  to  remain  awiqr  from  home  through 
Sunday,  he  has  the  right.  In  the  exercise  of  his  judgment  and  discretion,  to  per- 
mit it,  and  it  is  not  within  the  province  of  counsel  to  undertake  to  usurp  by 
fatuous  ot^ection  bis  constitutional  functions,  and  Intrude  themselves  npon 
the  bench.  So  long  as  12  competent  and  impartial  men  are  at^ually  impaneled, 
to  none  of  whom  any  statutory  or  other  objection  could  be  made,  the  defend- 
ant has  no  cause  to  complain,  and  should  not  be  permitted  to  object  to  toe 
proceedings  directed  by  the  court  In  respect  to  the  exen^se  of  the  diser^on 
Imposed  in  the  judge  In  excusing  jarors.  The  judgment  and  order  appealed 
from  should  be  affirmed. 


OUKELOW  0.  SbABLBB. 

(Supreme  Court,  General  Term,  Fifth  Department  October  tl,  1899.) 

▲mairisTRiTOBa— LiABiUTT  fob  Costs. 

The  fact  that  a  claim  of  $198,  made  by  platntifC  a^idost  an  estate  for  board  foP" 
nlehed  to  one  not  a  member  ox  his  f  amuy,  is  reduced  by  a  referee  to  9178.60,  ii  oot 
Bucb  B  material  redaction  as  to  Justify  the  denial  by  the  administrator  of  ail  Ua> 
bllity  under  tbo  claim  when  first  presented:  and  oosta,  therefore,  are  pnpatij 
awarded  a^tnat  bim,  nnder  Cktde  Civil  Pkkl  |  1888,  as  for  nnreaaoaaUa  raswaaos 
to  the  said  claim. 

Appeal  from  special  term.  Monroe  counlgr. 

Submission  by  Peter  Dukelow  of  a  claim,  under  the  statute,  against  William 
Searles,  administrator  c»f  A.nn  Searlea,  deceased.  From  an  order  confirming 
the  report  of  a  referee  In  favor  of  plaintiff,  and  awarding  him  costs,  defendant 
appeals.  Affirmed. 

Argaed  before  Dwioht,  F.  J.,  and  Macohbeb  and  Lewis,  JJ. 

IP,  S.  WJUtlngt  for  appellant.   /.  J,  Snsll,  tear  respondent. 
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Maooiibeb»  J.  The  clAlm  made  by  the  plidntlft  against  the  estate  of  Ann 
Searlea,  tha  intestate,  arose  out  of  a  bill  for  unpaid  board,  lodginfi;,  and  care 
at  the  plaintiff's  house  from  time  to  time  between  January  1.  1887,  and  July 
4,  1889,  being  for  51  weeks  in  all,  and  found  by  the  referee  to  be  of  the  value 
of  •3.50  per  week,  and  amounting  to  the  sum  of  •17U.50.  But  the  claim 
which  was  renderal  by  the  plaintiff  to  the  administrator  was  for  the  sum  of 
$196,  and  hence  the  principal  contention  made  by  the  learned  counsel  for  the 
appellant  is  that  coets  should  not  have  been  awarded  by  the  speciHl  term  against 
the  administrator.  The  question  is,  therefore,  whether  the  payment  of  the 
claim  was  unreasonably  resisted  by  the  administrator.  If  it  was,  costs  were 
properly  awarded  to  the  plaintiff,  under  section  1836  of  the  Code  of  Civil  Pro* 
cedure;  otherwise  not.  The  only  ground  for  urging  in  the  administrHtor's 
behalf  ttiat  he  was  justiSed  in  contesting  the  claim  is  the  fact  that  the  orig- 
inal claim,  as  presented,  was  reduced,  by  the  findings  of  the  referee,  by  the 
sum  of  $17.50.  This,  it  aeenis  to  us.  is  not  such  a  material  reduction  of  the 
claim  presented  as  to  justify  the  administrator  in  the  attitude  which  lie  took 
when  the  bill  was  first  presented  to  him  for  payment.  There  wtis  on  his  part 
an  absolute  denial  of  all  liability  of  his  estate  to  pay  the  plaintiff  anything  for 
tlie  board,  lodging,  and  care  which  the  plaintiff,  without  being  a  member  of 
the  family  of  the  deceased,  had,  with  the  knowledge  of  the  def enduil,  tMBtowed 
upon  her.   The  order  appealed  from  should  be  affirmed. 

(Mar  appealed  from  atfirmed,  with  coats.   All  ooncnr* 


BeARDSLBT  «.  OATI.OKD  tA  OL 
{Supreme  Court,  Oeneral  Term,  S^th  DepartmenL   October  91, 18BS.) 

BVIPMHCB— FaBOI.  AORKBVXHT  as  to  ASBIOKMBltT  OV  UOBte&OB. 

On  tbe  qnasUoB  of  whetlier  a  mortgage  asiinunent,  abMInta  In  terms,  from  L. 
to  plaiDtiff,  was  In  fact  absolute,  or  was  taken  oy  plaintiff  to  secure  nob  money  as- 
he  should  advance  to  defendant  from  time  to  time,  there  was  in  erldecoe  a  writ- 
ing, slKiied  by  defendant,  in  which  it  was  recited  that  Uio  mortgage  of  defeod- 
snt  to  I<.  had  been  assigned  to  plaintiff,  *^at  my  request,"  that  pluntUC  had  ad- 
vanced certain  sums  of  money  on  aoooant  of  said  assignment,  and  that  as  security 
therefor  plaintiff  holds  said  mortgage.  Held,  that  the  writing  did  not  prevent  de- 
fendant's showing  1^  parol  the  intent  of  the  parties  In  making  tha  assignment. 

AppeiU  from  tdrcoit  court,  Cayuga  county. 

Action  by  Kelson  Beardsley  against  Arthur  M.  Gaylord  and  another.  De- 
fmdanta  bad  jadgraent.  and  plaintiff  wpeala.  Affirmed. 
A^ued  before  Dwight,  F.  J.,  and  Uacohbbh  and  Ioewu.  JJ. 
Jamet  S.  Cox,  for  appellant.   Sm      Wright,  for  respondents, 

Haooxwr,  J.  This  action  was  brought  upon  a  bond  given  by  the  dofeod- 
ants  for  the  mm  of  $1,000,  April  6,  1880.  The  defense  Interposed  was  pay* 
ment.  Upon  the  trial  at  tbe  cironit  the  Jury  rendered  a  verdict  In  favor  of 
tbe  defendants  on  that  iaaoe.  As  the  case  comes  up  on  a  bill  of  exceptions- 
only,  and  not  upon  the  facts,  the  evidence  being  only  in  part  returned,  this 
verdict  must  be  deemed  to  be  eoncIoaiTe  as  between  the  parties,  unless  a 
aapposed  error,  committed  by  the  court  at  the  trial,  and  now  relied  upon  by 
the  learned  oounsel  fur  the  ^ainttff.  Is  fatal  to  it.  This  plea  of  payment  was 
made  out  Uirongh  somewhat  oompUcated  transactions,  all  of  which  it  is  not, 
perliapa,  necessary  to  rehearse.  Bot  It  appears  that  the  defendant  Arthur  M. 
Chqriord  bought  some  real  estate  in  Union  Springs,  known  as  the  "Foundry 
noperty,"  fnmi  one  Henry  H.  Ijewis,  and  as  part  <tf  the  consideration  for 
such  piurchase  he  executed  and  delivered  to  Lewis  a  bond  and  mortgage  in 
tbe  sum  of  $4,784.  Being  about  to  take  into  partnership  oertaln  persou,  it- 
was  arranged  that  Gaylord  should  convey  the  property  to  two  of  such  persons 
by  the  name  of  Howes,  and  take  back  from  them  a  purchase-money  mortage 
in  tbe  sum  of  $5,000,  which,  o/t  course,  would  be  a  second  mortgage,  and  in- 
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ferior  M  a  seoarlfy  to  that  held  by  Levis.  The  deed  and  the  bond  and  mort- 
gage were  dnlj  ezecated.  It  waa  then  further  agreed  that  Gaylord  should 
raise  money  on  the  95,000  mortgage  for  a  working  capital  of  the  new  copart- 
nership. In  such  condition  of  afTalrs,  Gaylord  applied  to  the  plaintiff  for  a 
loan  apon  the  second  mortgage.  The  plalntift  refused  to  make  such  lonn,  be- 
cause the  mortgage  was  a  second  mortgage.  It  was  then  agreed  that  Lewis 
should  make  an  assignment  to  the  plaintiff  of  the  94.784:  mortgage,  which 
bore  date  the  27th  day  of  August,  1^8^,  and  that  he  should  take  in  exchange 
therefor  the  95.000  mortgage,  the  payment  of  which  was  to  be  guarantied  by 
one  of  the  copartners  of  Qaylord  by  the  name  of  Chamberlain.  A  payment 
of  $800  in  cash  was  made  to  IjOwIb  In  this  transaction.  The  plaintiff  finally 
accepted  an  assignment,  which  was  absolute  In  terms,  of  this  $4,784  mort- 
gage, and  paid  to  the  defendant  Gaylord,  at  the  time  of  such  assignment,  the 
sum  of  S900.  The  sole  qnestion  upon  the  trial  was  whether  this  assignment, 
wbioh  was  abaolnte  In  its  terms,  was  In  fact  absolute,  or  whether  it  was  taken 
to  secure  such  moneys  as  the  plaintiCF  shoold  see  fit  to  advance  to  Gaylord 
from  time  to  time.  Upon  this  question  the  verdict  of  the  jury  was  rendered 
for  the  defendants.  But  it  is  claimed  by  the  learned  counsel  for  the  appellant 
that  the  oral  evidence  of  anch  transaction  upon  which  the  verdict  was  ren- 
dered was  inadmissible,  because  it  was  in  conflict  with  a  statement  in  writ, 
ing,  put  in  evidence,  signed  by  the  defendant  Arthur  M.  Gaylord.  That 
writing  is  as  follows:  "Mortgage  of  Arthur  M.  Gaylord  to  H.  H.  Lewla,  to 
secure  payment  of  94,784  and  interest,  has  been  assigned  to  N.  Beardsley  at 
my  request.  Mr.  Beardsley  has  advanced  money  on  account  of  said  assign- 
ment OS  follows:  September  18,  1884,  «900;  and  October  7. 1884,  $350;  and 
also  October  29, 1884,  9250;  and  he  also  holds  a  mortgage  for  one  thousand 
dollars  and  interest  from  the  first  of  April,  1884.  made  by  said  Gaylord  and 
wife;  making  $2,500.  principal  and  Interest,  on  both  sums  from  above  dates; 
and  as  security  therefor  said  Beardsley  holds  said  mortgage  dated  October  29, 
1884,  [Signed]  Arthtib  M.  Oaylokd."  It  is  argued  by  the  learned  coun- 
sel for  tlie  appellant  that  this  paper  writing  is  conclusive  against  the  defeod- 
ant,  and  that  no  oral  testimony  was  admissible  to  vary  its  terms.  But  it 
seems  to  us,  however,  that  the  paper  Is  not  a  contract  in  any  respect;  nor  did 
It  induce  any  action  on  the  part  of  the  plaintiff  which  the  defendant  should 
not  be  permitted  to  repudiate.  It  is  a  mere  statement  in  writing  of  certain 
facts,  which  it  is  not  contended  by  the  plaintiff  existed  in  the  transactions  be- 
tween the  parties.  This  paper  was  laid  before  the  jury  in  a  charge  of  much 
care,  and  under  evidence  which,  as  It  seeuis  to  us,  was  competent.  We  think 
that  the  evidence  of  the  defendant  that  the  paper  was  not  read  over  to  him, 
but  was  stated  to  be  a  mere  receipt,  was  comi>etent,  under  the  circumstances, 
for  the  simple  reason  that  it  was  not  in  fact,  nor  did  it  purport  to  be,  a  con- 
tract between  the  parties.  It  did  not  form,  and  could  nut  liave  formed,  any 
Issue  presented  by  the  pleadings.  For  this  reason  we  tliink  that  the  evidence 
complained  of  was  admissible,  and  that  the  judgment  entered  upon  the  tbf- 
dict  should  be  affirmed.  Judgment  appealed  from  afl^med.  All  concur. 


PttWUB  «CD  rs2.  Cabtbe,  Supervisor,  et  al,  a  'Wiluaxb  et  al*.  State 

Asseasora, 

(Suprenw  Court,  Oeneral  Term,  I%fQh  Devo/rtmenU  Odobsr  n,  UBi.) 

Taxation— RBMBDiRS—CsKTiORARi—WiioeT  or  Evidenob. 

The  determination  of  the  state  assessors  as  to  the  proper  egnaUiaUoB  for  a  oar- 
taln  county  must  be  confirmed  by  the  oonrt  on  oerMomrt,  nnder  Code  CivU  Proa. 
{  8140,  SQDO.  ft,  nnlesft  on  all  the  evidenoa  there  is  snoh  a  prepooderanoe  agalon  tiM 
nota  found  by  the  "sseBsors  that  the  verdioUof  «  jury  aflbmiiic  the 
thereof  would  nave  been  set  aside. 
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AppUentloo  on  rebrfilon  of  WllUam  Oarttt,  sapervlsor  of  tba  town  of  Avon. 
LlTioffrtOD  county,  and  othezt,  fbr  etrtiorari  to  review  the  determination  of 
Jamea  L.  Williama  and  othen,  state  aasiwon,  and  others  on  an  appeul  talcea 
by  tbe  town  of  Geneaeo  from  equall^tions  made  by  the  board  of  supervisors 
of  Livingston  county  in  1891.  Affirmed. 

Ai;^ed  before  Dwioht,  P.  J.,  and  Maoohbeb  and  Lewis,  JJ. 

B.  A.  Naaht  fox  plalntiflk.  Btrang  A  Doty  and  Bvibhard  A  Coyno,  ixxt  de- 
fendanta. 

Haookbeb,  J.  This  cause  oame  on  for  argument  upon  a  return  made  by 
the  state  assessors  to  a  writ  ct  certiorari  issued  by  the  special  term  in  Bocb- 
estar  on  the  24tb  day  ct  November.  1891.  The  snpervisors  of  tiie  town  of 
Cteneaeo  l»oaght  an  appeal  to  the  state  board  of  assessors  from  the  equaliza- 
tion of  the  assessment  and  correction  ot  the  assessment  rolls  of  the  several 
towns  of  the  county  of  Livingston  as  made  by  the  board  of  supervisors  in  the 
year  1891.  The  matter  warbeard  by  the  state  assessors  in  June,  1891.  Much 
evidence  was  taken  before  the  state  board  upon  sucli  bearing,  consisting  of 
both  oral  and  docamentiiry  evidence,  all  of  which  has  been  returned  to  tbls 
court.   The  state  nsseraors  made  a  decision  and  determination  by  which  they 

that  eight  of  the  towns  of  the  county  of  Livingston  had,  by  the  board 
anpervlaon,  .been  equalized  too  high,  and  among  them  was  the  town  of  Qene- 
■co>  which  was  said  to  liave  been  $121,750  too  high.   Seven  towns  of  the 
county  were  beld  to  have  been  assessed  too  low,  while  In  two  towns  no  find- 
ing upon  the  subject  was  made. 

By  reason  of  the  unjust  equalization  of  the  town  of  (Jeneeeo  there  has  been 
paid  into  the  county  treasury  by  that  town  the  sum  ot  $690.81  more  than  Its 
fast  proportion  of  the  state  and  county  taxes  for  the  year  1890.  This  sum 
was  by  the  state  board  directed  to  be  levied  upon  all  of  the  towns  of  Living- 
ston county  except  the  town  of  Geneaeo,  together  with  the  costs  and  dlsbarse- 
ments  of  the  appeal  taken  from  the  determination  of  the  supervisors  to  the 
state  board  of  asaessois.  Under  the  evidence  returned  to  os,  then  can  be  lit- 
tte  doubt  that  tbe  dotermtnatlon  and  decision  of  the  state  board  of  assessors 
was,  in  all  respects,  correct.  It  appears  that  there  were  two  classes  of  evi- 
dence adduced  before  the  state  board,  and  mainly  relied  apon  by  the  parties 
to  this  controversy,  namely,  one  known  as  the  **  Sales  List, "  which  is  an  ab- 
■tmet  from  tbe  county  clerk's  records,  where  they  purport  to  show  the  true 
consideration  of  transfen  of  real  estote;  and  the  other,  the  opinion  of  wit- 
nesses who,  to  a  greater  or  less  extent,  were  acquainted  with  tbe  value  of 
real  estate  throughout  the  county.  The  evidence  derived  from  the  "sales 
list"  was  largely  relied  upon  by  the  relator.  This  evidence  was  competent 
oa^  because  it  was  made  so  by  tbe  board  of  assessors  themselves,  and  Is  not 
eommon-law  evidence.  People  v.  MoCarthy,  102  N.  T.  680,  8  K.  E.  Rep. 
85;  People  v.  BtaU  Aseaaore,  47  Hun,  451.  But  even  by  the  "sales  list"  the 
equalization  of  the  town  of  Geneseo  was  shown  to  be  somewhere  from  $22,333 
to $86,000  too  high,  while  the  common-taw  evidence — thatlstosay,  the  opinion 
of  men  acquainted  with  the  value  of  real  estate  in  Livingston  county — shows 
ttiat  its  equalization  was  too  high  in  sums  ranging  from  $300,000  downward. 
Considering  all  of  the  testimony  laid  before  them,  the  state  assessors  have 
reached  a  conctosion  which  seems  to  us  to  be  warranted  by  ^e  evidence.  Tbe 
case,  thwefore,  inasmuch  as  It  presented  to  the  board  ot  state  assessors  only 
a  question  of  fact. is  not  difficult  of  solution  under  the  rule  laid  down  tor  our 
guidance  by  statute.  By  the  Oode  of  Civil  Procedure  (section  2140,  subd. 
5)  we  must  confirm  the  determination,  unless  we  are  able  to  say  that  upon 
all  of  tbe  evidence  returned  to  us  there  was  such  a  preponderance  of  proof 
nst  the  axistence  of  any  facts  found  by  the  state  board  that  the  ver- 
of  a  jury  affirming  the  existence  thereof  would  be  set  aside  by  the  court 
as  b^ng  against  tbe  wel^t  (tf 'evidence.   This  we  cannot  do  with  a  due  re- 
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Sird  to  the  protrfiB.  We  think,  thereftva,  that  the  judgment  and  deternUna- 
on  of  the  board  of  state  aBsesBora  shonld  be  affirmed. 
The  detHrmination  and  Judgment  of  the  state  asseason  conilrmedr  with 
ooatt.  All  concur. 


Htthb  o.  Bandaix  tt  al. 
(Supreme  Courts  General  Term,  Syth  DepcutmenU  Ootobu-Sl,  1899L) 

DSHD— CoNSTBUCTIon— ESTATB  COITTBTBD. 

A  deed  provided  that  the  grantees  shoald  have  an  equal  and  nndlTided  Interest 
1q  the  property  conveyed,  and  should  control  It  daring  their  natural  lives  after  the 
decease  of  W.,  one  of  tbe  grantors ;  that,  if  one  of  the  grantees  died^  the  other  ahonld 
have  the  control  during  her  natural  life  after  the  time  mentioned,  but  that  nether 
of  the  grantees  shoald  convey  the  property  during  their  lives  without  the  written 
ooDseot  of  W.,  "bat  It  mur  be  arranged  to  dispose  of  by  wilt  by  one  of  the  second 
party  who  shul  anrvtve  the  other,  <v  by  a  mutual  will,  as  the  parties  mi^  Agree, 
which  will  shall  take  effect  after  the  dentil'*  of  the  grantees;  that  W.  shoiud  nava 
the  full  oootrol  of  the  property  and  Its  prodnats  dnring  his  natnral  life,  bat  that 
the  products,  etc,  should  go  for  the  benefit  of  the  grantees,  eta  Held,  that  the 
grantees  did  not  take  an  absolute  fee  after  the  death  of  the  grantors. 

Case  submitted  on  agreed  statement. 

Controversy  by  Allison  K.  Hume  agiUnst  Edward  C.  Randall  and  others  In 
regard  to  the  merchuDtability  of  plafntiff's  title,  arising  on  a  oontract  for  the 
sale  of  Innd.  Submitted  without  action,  under  Code  Civil  Froc.  g  1279.  Judg- 
ment for  defendants. 

Argued  before  Dwioht.  F.     and  Maoombbr  and  Lbwis,  JJ. 

Fnnk     WiUiamtt  for  {daiDtilf.  Jttn  H.  Beikrend»t  tor  defmdanta. 

Macuhber.  J.  The  parties  to  this  submission  entered  intoaland  contract 
on  the  18tb  day  of  February,  1892,  by  which  the  plaintiff  agreed  to  Mil  and 
the  defendants  to  buy  the  lands  described  In  the  submission,  under  the  terms 
of  payment  not  necessary  to  be  set  forth  in  detail.  By  this  agreement  the 
plaintiff  contracted  to  give  by  warranty  deed  a  good  and  suillclent  title  to  the 
lands  so  sold.  At  the  time  named  in  the  contract  for  the  fulfillment  of  the 
agreement  both  parties  were  ready,  the  onetenderinga  warranty  deed  and  the 
other  performance  on  their  part;  but  the  latter  objected  to  the  title  offered  by 
the  plaintiff,  and  refused  to  receive  thesame,  upon  the  ground  that  It  was  not 
a  good  merchantable  title  to  the  land.  The  special  objection  raised  to  the 
plaintiff's  title  was  that  it  was  not  good,  for  the  reason  that  he  obtained  it  by 
virtue  of  a  deed  which,  though  containing  a  covenant  of  warranty  duly  exe- 
cuted by  one  Sarah  A.  Cornell  and  one  Laura  S.  Beal,  bis  grantors,  properly 
acknowledged  by  them,  was  imperfect,  because  it  was  derived  by  them  from 
one  William  S.  Van  Duzee  and  Oral  H.  Van  Duzee.  his  wife,  by  deed  recorded 
February  2,  1S83,  and  that  the  last-named  persons  did  not  have  an  absolute 
title  to.  nor  power  to  convey,  the  lauds  in  fee  simple.  The  deed  from  Yiui 
Duzee  and  wife  to  Sarah  A.  Cornell  and  Laura  S.  Beat  (the  latter  the  grantors 
of  ttie  plaintiff)  purported  to  convey  the  lands  in  question  in  the  usaal  form,  ao 
far  as  the  granting  clause  is  concerned,  but  had  in  the  body  of  the  deed  the 
following:  "It  is  bereby  intended  and  understood  that  the  parties  of  the  sec- 
ond part  (Sarah  A.  Cornell  and  Laura  S.  Beal)  shall  both  hare  an  eqoal  and 
undivided  Interest  in  the  property  conveyed  above,  and  said  parties  shall  oon- 
trol  and  direct  said  property  during  their  natural  life  after  the  decease  of 
William  S.  Van  Duzee,  one  of  the  parties  of  tlie  first  part.  If  one  of  the  par« 
ties  of  the  second  part  should  be  taken  away  by  death,  tiie  other  party  shall 
have  the  control  during  her  natural  life.  fuCter  the  time  mentioned  above; 
but  neither  party  nor  both  shall  have  ttie  right  to  convey  away  this  property 
by  deed  or  other  forms  during  their  lives  without  the  written  consent  of  Wil- 
liam S.  Van  Duzee,  one  of  the  parties  of  the  first  part,  bat  it  may  be  ar- 
ranged  to  diapose    by  will  by  one  of  tha  second  par^  who  shall  aarvire  the 
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other,  or  hy  a  matual  will,  m  the  parties  may  agree,  which  will  shall  take 
effect  after  the  death  of  both  parties  of  the  second  part,  mentioned  above. 
Said  Van  Dozee  shall  have  the  full  control  of  said  property  and  its  products 
during  his  natural  life,  hut  the  products,  interest,  and  Issues  of  said  property 
shall  go  for  the  benefit  of  the  parties  of  the  second  part;  It  being  understood 
that  said  prodncts,  interest,  and  issues  shall  be  equally  divided  between  the 
parties  of  the  second  part,  but.  after  tlie  decease  of  one  of  the  second,  party, 
the  survivor  shall  have  said  rents,  products,  and  issues  at  her  use  and  con- 
trol. And  it  is  further  stipulated  that  if  either  of  the  parties  marry,  men- 
tioned above,  then  the  other  party  shall  have  full  control,  and  possess  the  en- 
tire premises  herein  deeded."  William  S.  Van  Duzeeand  Oral  H.  Van  Dnzee 
are  both  dead.  Sarah  Cornell  and  Laura  S.  Beal  tire  both  still  living.  This 
latter  fact  does  not  appear  in  the  printed  submission,  but  it  was  so  stipulated 
by  counsel  at  the  time  of  the  argument. 

We  are  of  the  opinion  that  under  tlie  foregoing  provision  or  condition  in 
the  deed  the  grantees,  Sarah  A.  Cornell  and  Laura  S.  Beal,  did  not  take  an 
absolute  fee  of  the  premises,  but  only  a  life  interest  therein,  witli  a  power  to 
them  to  dispose  of  such  title  by  will,  either  by  the  survivor  of  them  or  jointly. 
If  tbis  Im  bo.  it  follows  as  a  matter  of  course  tliat  their  title  is  not  a  merchant- 
able one.  and  that  the  defendants  are  not,  upon  that  ground  alone,  bound  to 
fulfill  their  part  of  the  agreement.  The  true  construction  of  this  deed,  it 
seems  to  us,  is  that  the  grantor  should,  during  his  lifetime,  manage  the  land, 
and  receive  the  rents  and  proQts  thereof,  not  to  his  own  use,  but  for  the  use 
of  the  grantees.  There  did  not  exist  in  the  grantees  a  right  to  tlie  profits  and 
income  of  the  real  estate  except  In  tliis  way,  which  was  tn  some  sort  a  trust 
created  by  the  grantor  himself.  The  case  does  not  come  under  section  85, 
art.  3,  tit.  2.  c.  1,  pt.  2,  of  the  Bevlsed  Statutes,  whereby  any  power  of  dis- 
position shall  be  deemed  absolute  by  means  of  which  the  grantee  is  enabled, 
during  hia  lifetime,  to  dispose  of  the  entire  fee  for  his  own  use  and  benefit 
The  grantees  did  not  possess  tbis  right  or  power.  Indeed,  they  were,  in  terms, 
expressly  forbidden  so  to  dispose  of  it.  As  was  8;iid  by  the  court  in  Cutting 
V.  Cuttingt  86  21.  T.  522:  "The  revisers  say  that  in  reason  and  sense  there  is 
no  distinction  between  the  absolute  power  of  dispcwition  and  the  absolute 
ownership,  and  that  it  is  an  aflFront  to  common  sense  to  say  that  a  man  haa 
no  property  in  that  which  he  may  sell  when  he  chooses anddisposeof  the  pro- 
ceeds at  his  pleasure."  The  terms  of  the  statute  in  defining  au  absolute  fee 
do  not  include  a  power  to  appoint  by  will.  It  is  manifest  that  a  power  to  de- 
vise real  estate  at  the  end  of  the  life  estate  does  not  bring  with  it  a  fee  in  the 
life  tenant  which  may  be  disposed  of  by  deed :  such  a  title  alone  grows  out  of 
a  right  or  power  by  which  the  grantee  is  enabled  in  fats  lifetime  to  dispose  of 
the  entire  fee  for  his  own  benefit.  By  the  terms  of  the  deed  in  this  cue  this 
was  affirmatively  prohibited.  See.  also,  Crooke  v.  County  qfKingi,  97  N,  Y. 
421;  Qmet  v.  Hunt,  113  K.  Y.  158,  21  N.  E.  Bep.  91.  We  are  of  the  opin- 
ion.  therefore,  that  the  deed  of  William  S.  Van  Duzee  and  wife  to  Sarah  A. 
Coraell  and  litura  S.  Beal  did  not  vest  in  the  grantees  the  absol  ute  fee  of  the 
premises  described  after  the  death  of  Van  Duzee  and  wife,  so  that  the  war- 
ranty deed  of  said  Cornell  and  Beal  to  the  said  Allison  K.  Hume,  the  pMntlff. 
did  not  convey  to  him  an  absolute  fee  of  the  premises.  It  follows,  therefore, 
that  the  defendants  are  not  obliged  to  oompleta  their  puntfiase  of  tbe  premises, 
or  accept  the  deed  tendered.  Judgment  otdond  for  tbs  dafendanto  m  tbe  sub- 
niiasion.  All  ooncar. 
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HAXLn  Bb  Buffalo  Oab  Mamut'o  Oo. 

(Supreme  Court,  Qmeral  Ttrm,  VifOk  Departmma.  Ootobar  SI,  UML) 

BrnmoB— CoNOLunoira. 

la  aa  aotlon  for  Injnriaa  rosnltliw  ftom  tha  teaaUng  of  ftsteasn  Joining  the  ends 
of  »  belt  used  mnuuddiierr,  tbe  ideatloel  faateDerehftTtagbeealBtrodneedtn  vrt- 
denoe  u  ezhlUta,  It  wh  no  enoroutunmt  on  the  ^orlsoe  aC  Qie  Jnty  to  aA  a  wtt- 
ii«sB  direoUy  whatlier  tbat  Und  of  a  faatenw  waa  »  pnvv  end  aaoan  om  or  te- 
aalDoient. 

Appeal  from  dreatt  wort,  JBrle  county. 

AcUni  bj  FtMDk  HailAr  agafaut  tiw  Buffalo  Oar  MaaufaetarinB  OomiMaj 
tax  personal  iojorias.  Fnm  a  Jndgmaib  antered  on  avardtet  latmwit 
plainUff,  daCmdant  ^peals.  Affivmad. 

For  fwmer  report,  see  15  N.  T.  Supp.  87. 

Aisned  beltsre  Dwioht,  P.  J.,  and  Maooxbhsi  and  Ltnm,  JJ. 

Adelbart  Moot,  tat  appeUaoL  &nrg0  Wtnfft  fbr  re8pondeBt» 

Feb  Cubeax.  Tka  plaintiff,  who  Is  acommon  labwer,  was  in  tbe  magki^ 
ment  of  the  defendant  In  tbe  month  of  September,  ISttd?  and  whfle  engaged 
la  removing  ahavlngs  from  the  Cacttny  of  the  defendant,  in  wbfoh  there  waa 
a  Uurge  anount  of  maebinerj,  oonaistiog  of  shafting  and  drlre  wheels  for  the 
pnipaae  of  running  lathes  by  leather  etc,  was  serioDsl/  Injured  fay  tbe 
loeaklng  of  a  belt,  one  end  of  wbt4^  stnnA  blm  In  thefaee,  and  deetrojedone 
of  bit  ayea.  No  question  Is  made  but  that  tbe  plaintiff  was  pn^wrly  cim- 
ducting  himself,  and  acting  andar  tbe  general  directions  of  the  defendant'a 
foreman.  So  motion  was  made  in  betulf  of  Uie  defendant  tor  a  new  trial  at 
the  dvcttit,  or  at  tiM  apecial  twm*  There  Is-  tlrerefere  no  question  of  &et  be- 
fore us;  and,  onlesa  tbe  trial  court  oommttted  some  srvor  wbioh  was  pr^Ju- 
didiU  to  the  defendHut's  rights,  the  judgment  appealed  from  aboold  Im  af- 
firmed. The  t^  seems  to  have  proceeded  hi  all  reapeots  under  the  dootiine 
contained  in  the  opiniou  of  this  court  In  thia  cas^  sa  repinted  in  SarUy 
Mtsm^actuirtng  Co,,  16  K.  Y.  Supp.  87.  Upon  the  flrat  trld*  as  wtil  as  upon 
tbfr  Uislt  the  question  of  fact  related  to  tbe  strengtii  and  soflteieney  <tf  tbe  tjdt 
faateneia  which  were  used  to  attach  tbe  ends  of  the  belt  tt^ettaer.  Mueheri- 
dence  was  adduced  to  show  that  tbe  fastener  In  question,  which  fs  spolcen  of 
generaDy  as  tbe  "Baffalo  Belt  Fastener,"  waainauffieient  fmr  the  pnipeeedfr- 
signed;  and  we  thinli.  on  tbe  whole,  that  there  waa  enough  evldeaee  to  ««p- 
rant  the  court  in  submitting  the  qneatlon  to  the  Jor^.  and  that  tbdr  vavdiet 
cannot  be  disturbed  upon  tbe  merits. 

But  it  is  argued  that  ttie  court  committed  an  error  in  tbe  reception  of  tea- 
timonf,  in  permitting-  witnesses  to  put  themselves  tn  place  of  tbe  jury,  and 
in  being  allowed  to  testify  tbat  the  fastener  In  question  was  not  sufficient  for 
the  purpose.  The  flrat  testimony  of  this  description  was  glTen  1^  tbe  wit- 
ness Haffliiton«  who  testifled  that  he  was  the  owner  of  a  planing  mill  which 
be  had  conducted  for  21  years.  He  was  aoqualnted  with  this  klndofafastener. 
He  had  used  it,  but  bad  thrown  it  aside  after  a  abort  trinl.  He  waa  then  ashed 
whetber  It  was  a  proper  aad  secure  fastener,  and  an  objection  waa  tnbea,  not 
to  the  eoaipeteuG7  of  tbe  man  to  spe<ik  upon  tbe  subject,  nor  upon  any  other 
ground  except  that  the  evidence  was  Incompetent.  Thereupon  tbe  witness 
said  be  did  not  thinic  the  fastener  a  good,  praettcal  fastener;  that  It  wotildDt 
hold;  it  was  necessary  to  have  something  that  would  stay;  that  tOiis  kind  <tf 
a  fastener  gave  out,  would  break,  and  waa  not  wtwt  was  required;  that  it 
was  not  a  safe*  practical  fastener,  because  it  was  liable  to  give  out.  Other 
evidence  of  this  character  was  adduced  upon  tbe  trial;  and  later  on  an  ob- 
jection finally  was  taken  to  it,  that  tlieqttesttons  put  to  the  witness  wera  to 
be  decided  by  the  jury  alone.  But,  as  the  testimony  already  noted  was  given 
without  objection,  we  hardly  think  that  this  form  of  objection  is  availably 


DigitizGd  by  Google 


Sup-Ct] 


101CKUIS  V.  HUHTKB. 


S65 


vnm  If  fh*  wItawiM  bad  1mm  panatttod  to  ^Mdt,  in  mdm  sort,  upon  fhe  al* 
Umata  qoaatlon  to  be  determined  by  Jury  themaelves.  Bat  it  appears  to 
us  that  tbe  objection  In  this  Inrtanoe.  luun^y,  ttiat  Uie  wltneeo  mn  potttng 
binaelf  in  tiw  Jary  box  and  deciding  tbe  qneedon  fbrtlio  Jury,  Is  not  tenable, 
frtnn  tba  TCty  natnn  vt  tha  inquiry  wUoh  waa  necessary  to  be  entered  upon 
■t  tha  farlaL  The  whtrie  questioD  of  foot  rdatsd  to  the  snfflden^  and  adspt- 
ability  of  tlrfs  faatener  to  the  pnrposcs  raqnlred,  and  whether  it  was  con^etent 
and  sufldant  means  of  attaofali^  ttw  ends  of  the  belt  ti^tetherinte  an  endless 
bud  lor  ttie  parpusa  oi  propeUiBg  machinwy.  We  do  not  think  It  waa  nee- 
eswry  in  this  Instance  tor  eonnael  and  witness  to  rewrt  to  any  drenmloca- 
tkm;  bnt,  baTfngtbe  Identical  fasteneia  before  them  in  shape  of  exhibits 
whicb  ware  latrodueed  in  evldeBoe,  Uie  wltnessea  eoold  beealled  upon,  safelyt 
to  determine  whether  that  parUcnlar  mode  <tf  faatanb^f  the  ends  at  the  belt 
together  waa  an  spprored  and  aommon  mode,  or  whether  it  ma  Insnffldent 
for  the  porpoee  deeded. 
The  Jndgmcnt  appimled  ttam  shonld  be  aflrmed.  All  eoneur. 


Tompkins  «(  aZ.  v.  Huktkb  tt  at, 
(Supreme  Court,  General  Term,  SVth  Department.  October  21,  ISBft) 

AtSIOHMBST  VOB  CeBDITOM— FSSTKBIXGH — FmA0D. 

An  agreement  by  a  debtor,  who  li  IntolTeot,  and  known  to  be  insolreat  bx*  OMV 
taSn  ereditor,  not  to  make  a  general  aMignment,  lest  It  might  InvaUdate.  as  aa  an- 
iswtal  {mfetenoe,  a  trmoafer  of  tiM  debtor's  entire  property  to  the  said  creditor, 
sbom  a  fraadulmt  IntMt,  and  rmdm  void  the  traaster  aa  ta  oth«r  oradltani 
though  made  in  payment  of  a  bona  fide  Indebtedness. 

Anienl  from  special  torn,  Tutes  eonnty. 

AoUan  1^  Gbaiies  M.  Tompkins  and  others  against  Qiarles  Hnnter  and 
attien.  From  a  Judgment  diBmtsstng  tbe  oompIiUnt,  ^aintlffB  appetf.  Be- 
vened. 

Ajgned  bafoN  Dwimr*  P.  J.,  and  M^ooMsnt  and  Lbwisi  JJ. 
Wm.  K  CogavM,  for  ^ipellants.   Bdward  Harrit,  for  zaspondenta. 

M AOoaiBSB.  3.  The  platntilh  saTar^y  are  Jndgment  creditors  of  the  de- 
fendut  Charles  Hnnter.  The  ooBsfderatlon  for  the  Jndgment  la  each  case 
arose  npoo  an  indebtedness  existing  prior  to  the  10th  day  of  April.  1890,  the 
time  wben  tbe  principal  transaction  Involred  in  this  appeal  took  place.  Prior 
to  thte  date,  lir.  Hnnter  had  been  engaged  in  bnsiness  in  Pena  Yanas  a  gro- 
cer and  prodaee  dealer.  He  was  possessed  of  a  considerable  amount  of  real 
estate.  He  owed  debts  amonnting  In  all  to  $86,000.  the  most  of  which, 
namely,  tbe  sum  cC  029,000,  was  owing  to  the  defendant  the  First  Nationid 
!B^nk  of  Peon  Yan.  He  was  at  thla  time  unable  to  pay  the  whole  of  his  in- 
debtedneos,  and  waa  actnally  insolvent  to  his  knowledge  and  to  that  of  the 
oOlcera  of  this  bank.  Thereupon  lAie  debtor  di>termined  to  diseontinne  bis 
business,  and  announced  such  determination  to  the  president  of  the  bank. 
Ho  |wc|ioaed  that  he  shonld  convey  and  assign  to  the  bank  all  his  real  and 
personal  property  not  exempt  from  levy  and  sale  on  executlm.  in  payment  of 
hia  UabiUttes  to  that  corporation  so  far  aa  the  same  would  go.  This  propost- 
ti<m  was  aaeeptsd,  and  on  the  21st  day  of  April,  1890.  the  debtor  transferred 
in  writing*  by  aSBignment  and  otmr^ance,  to  the  bank  all  of  hfs  property, 
reo)  and  penMnal,  exoept  so^  as  was  in  fact  exempt  from  levy  and  sale  on 
exeentioa,  Indudlng  all  dabts  and  book  accounts  due  to  him.  The  amount 
of  his  property  so  turned  ovw  to  tbe  bank  was  $21,707.70.  For  this  prop* 
erty  tbe  bank  sarrendored  to  Mr.  Hunter  notes  to  tSiirf  amount,  less  tbe  anm 
of  $1,600,  which  last-named  sum  was  applied  npon  a  note  for  a  greater 
amount,  held  by  tbe  bank,  npon  wMcA  Hmount  Hunter  was  liable.  This 
pn^ariy  was  raetived  las  ^  bank  in  actual  payment  of  a  b<ma^9  indebted- 
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iMBS  to  It  b/  Hr.  Hnntor,  to  wbom  his  notes  were  snrrendned.  B  la  foond 
by  the  trial  ooart  that  st  the  time  of  making  this  transfer  the  debtor  had  no 
intention  of  executing  a  genetal  assignment  for  the  Iwneflt  of  bis  oreditois. 
and  that  in  fact  be  never  did  make  any  such  assignoient.  JDurlng  the  nego- 
tiations between  the  debtor  and  the  bank  officers  it  was  stated  that  this  prop- 
erty was  all  the  property  which  Hunter  possessed.  Tlie  court  found  as  a  fact 
"that  the  defendant  did  not  intend  to  make  a  general  assignment,  and  the 
question  whether  or  not  Buch  a  transfer  could  be  made  to  the  bank  withont 
violation  of  law,  was  asubject  of  consultation  between  said  Hunter  and  thb 
president  of  said  bank  and  its  legal  adviser;  and  tbe  said  transfer  In  pay- 
ment aforesaid  was  made  as  tbe  result  of  such  consultation. "  (Thirteenth 
flnding.)  Tbe  bank  immediately  took  possession,  and  has  continued  in  pea- 
session  of  tbe  property  since  that  tim&  Tbe  sixteenth  finding  is  as  follows: 
"T bat  upon  making  said  transfer  the  intention  of  said  Hunter  was  simply 
to  pay  his  debts  to  tbe  said  bank  so  far  as  his  property  was  sufficient  there- 
for, and  tbe  intent  of  tbe  said  Liank  was  simply  to  receive  payment  of  the  debt 
owing  from  Hunter."  As  a  conclusion  of  Ihw  the  learned  Justice  at  special 
term  dedded  that  such  transfer  was  not  such  a  preference  as  Is  forbidden  by 
the  general  assignment  act,  and  was  valid;  and  he  accordingly  dismlued  the 
plaintiff's  complaint.  There  was  no  finding  upon  the  question  which  was 
presented  by  tlie  pleadings,  namely,  whether  or  not  the  tninsfer  above  men- 
tioned was  absolutely  and  wholly  fraudulent  and  void  as  to  creditors.  Sncb 
issue  was  not  specially  and  atllrmatively  determined  in  the  findings  one  way 
or  the  other,  but  the  court  put  its  judgment  solely  on  the  ground  that  tbe 
transaction  was  not  such  a  preference  as  is  forbidden  by  the  assignment 
act. 

The  general  question  is  whether  Charles  Hunter,  being  instdvent  to  bis 
own  knowledge  and  to  the  knowledge  of  the  defendant  the  First  National 
Bank  of  Penn  Yan,  and  having  determined  to  abandon  furtherefforts  to  con- 
tinue his  business,  could  legally  make  a  transfer  to  the  l>ank  of  all  his  prop- 
erty liable  for  his  debts  in  payment  of  the  debt  owing  1^  him  to  the  luink, 
leaving,  to  the  lutowledge  of  the  officers  of  the  Iwnk.  other  creditors  wholly 
unpaid  and  unprovided  for,  when  the  trausactioa  is  accompanied  by  an  ar- 
rangement between  tbe  debtor  and  the  creditor  by  which  tbe  debtor  should 
not  afterwards  make  an  assignment  of  his  property  under  the  general  ssaigo- 
ment  act.  lest  the  transfer  might  be  questioned  in  any  future  proceedings  ia 
the  court.  This  precise  question  has  not,  so  far  as  I  know,  been  actually  de- 
cided by  the  courts  of  this  state.  The  case  of  DUlingham  v.  Flaek,  (Sup.) 
17  N.  Y.  Supp.  879,  held  that  when  a  grantor  disposed  of  all  his  property  for 
the  benefit  of  a  portion  of  his  creditors  only,  such  conveyance  is  ill^al  and 
void,  and  the  title  of  one  claiming  under  a  bill  of  sale  thereof  will  not  pre- 
vsil  against  an  attaching  creditor.  Manning  v.  BetA,  (Sup.)  7  N.  Y.  Supp. 
216,  contains  the  views  entertained  at  that  time  by  this  oourt,  where  it  was 
held,  in  substance,  that  a  voluntary  surrender  by  an  Insolvent  debtor  of  do- 
minion over  his  entire  estate,  and  tbe  transfer  of  the  wholu,  or  snbstantiallj 
the  wliole,  of  his  property  to  a  portion  of  his  creditors  in  order  to  give  them 
a  preference  over  others,  whether  made  by  one  instrument  or  more,  whatever 
form  the  same  might  take,  when  such  transferred  portion  was  an  unlawful 
preference  in  fact,  tbe  assignment  itself  may  be  assailed  by  a  creditor,  and 
the  same  set  aside  as  a  fraud  upon  the  general  assignment  act.  It  was  there 
that  the  case  of  White  v.  Cotzhauaen,  129  U.  S.  329, 9  Sup.  Ct.  Bep.  309,  was 
for  the  first  time.  I  think,  attempted  to  be  applied  to  tb»  general  assignmenfc 
Hct  of  this  state.  Tbe  case  then  before  us  arose,  however,  not  npon  an  ap- 
peal from  a  judgment,  but  from  an  order  of  the  special  term  appointing  a  re- 
ceiver and  granting  an  injunction.  The  case  was  therefore  presented  upon 
ew  parts  affidavits.  It  there  appeared  clearly,  as  it  seemed  to  the  court,  that 
it  was  tbe  purpose  of  the  debtor  first  to  transfer  all  of  his  property  to  a  favored 
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creditor,  and  tben,  lert  saoh  transfer  ihoald  be  asaallad.  in  fbnn  to  make  an 
aasignment  nnder  tbe  general  assignment  act  to  a  pnson  whom  he  believed 
tliat  he  could  control,  wid  who  wo  old  not  aval!  himself  of  the  rights  end  ^v- 
ileges  of  a  general  assignee  to  bring  actions  to  set  ssldo  fraudulent  transfers 
of  propcrtjr  hy  bis  assignor.  It  there  appew«d  abandantly  that  the  creditor 
well  knew  of  this  scheme.  That  case  was  afterwards  tried  at  Uie  special 
term,  and  judgment  was  pronounced  Id  favor  of  the  Judgment  creditors 
against  the  ralldifyof  the  transfer  and  against  the  validity  of  the  asslgamnit. 
The  case  was  appealed  to  this  court,  and  the  dedslon  of  the  special  term  was 
affirmed  upon  the  opinion  of  the  learned  justice  at  tiie  special  term,  as  wdl 
as  upon  the  former  opinion  of  this  eonrt  upon  the  Appeal  from  the  order  ap- 
pointing the  receiver,  etc.  No  state  of  facte  was  brought  to  our  attention  at 
that  time  which  differed  In  any  essential  particular  from  those  appearing 
upon  the  appeal  from  the  order,  jet  on  appeal  the  court  of  appeals  decided 
that  the  trin)  court  had  failed  to  find  that  the  creditor  knew  that  it  was  the 
intention  of  the  debtor,  after  stripping  himself  of  his  property  in  his  favor,  to 
go  through  the  form  of  making  an  assignment,  and  accordingly  a  new  trial 
was  granted  by  that  court.   Manning  v.  ^ecft,  129N.  T.  1,29  K.E.  Bep.90. 

This  case,  however,  is  not  the  Manning  and  Beek  C(U«,  but  exactly  the 
converse  of  it.  The  evidence  before  us  shows,  and  the  flndings  of  the  learned 
justice  are  to  the  effect,  that  in  this  instance  the  creditor,  having  taken  alarm 
at  the  recent  discussions  of  the  legnl  questions  arising  upon  transactions 
where  one  creditor  had  absorbed  all  the  property  of  the  debtor  to  the  Injury 
of  other  creditors,  was  careful  to  provide  in  the  arrangement  which  he  made 
with  his  willing  debtor  that  no  assigoment  under  the  general  assignment  aeb 
should  be  made.  What  Is  the  legal  bearing  upon  the  general  question  of  this 
particular  fact?  Is  an  agreement  -by  which  the  debtor  should  make  an  as- 
signment after  dispossessing  hlmsdf  of  his  property,  of  any  greater  moment 
tlwn  an  agreement  that  he  should  not  make  an  assignment  of  bis  property? 
In  both  instances  the  creditor  undertakes  to,  and  does,  so  far  as  an  agreement 
c»n  do  it,  control  the  actions  of  his  debtor.  At  the  time  of  the  arrangement  in 
the  Manning  and  Beok  Ctua  by  which  an  aasignment  should  actually  lie  made 
it  was  thought,  by  most  respectable  counsel,  that  It  would  be  the  means  of 
making  effective  the  transaction  by  which  one  creditor  had  taken  all  the  prop- 
erty of  the  debtor,  who  was  owing  many  creditors.  But  later  on.  In  the  year 
1890,  when  this  transaction  was  completed,  it  was  thought  by  equally  dili- 
gent creditors  and  competent  lawyers  that  it  was  better  and  safer  not  to  have 
any  such  agreement  as  there  was,  or  was  supposed  to  be,  in  the  Manning 
Case;  and,  in  order  to  make  the  thing  effective,  it  was  believed,  undoubtedly, 
that  it  would  be  advisable  to  have  an  affirmative  understanding  that  such  an 
assignment  should  not  in  fact  be  made.  It  seems  to  me  that  Uie  fact  in  the 
one  CHBe  is  as  much  of  a  fraud  upon  the  creditor  as  in  the  other  case.  Why 
should  the  creditor  named  In  this  action  have  concerned  iteelf  with  any  future 
matters  pertaining  to  thedebtor's  estate,  if  it  wereacting  entirely  above  board, 
and  only  as  an  honest  and  diligent  creditor  may  act,  and  who,  when  so  act- 
ing, may  from  an  insolvent  debtor  receive  property  In  payment  of  his  debt  in 
whole  or  in  partf  In  the  Manning  and  Beoh  Casa  it  was  oontonded  by  coun- 
sel for  the  appellant  that  no  one  could  bring  an  uetion  to  set  aside  sdch  a 
transfer  of  property  save  the  general  assignee,  and  that  creditors  themselves 
could  not  do  so,  so  lonfr  as  there  was  an  assignee  who  might  do  so.  In  this 
case  no  such  contention  la  made;  but,  on  the  contrary,  it  is  argued  that,  un- 
der the  general  rule,  (well  reoognlzed.andrepeatedly  stated  by  the  courts,)  that 
creditors  may  be  paid  out  of  the  property  of  insolvent  debtors  when  the  trans- 
action is  an  honest  one,  the  creditor  may  take  all  of  the  property  of  a  debtor, 
and  tben  prevent  any  inquiry  as  to  the  propriety  of  it  by  mt^ng  an  arrange- 
ment by  which  the  debtor  himself  should  afterwards  do  no  act  by  way  of 
making  an  assignment  or  otherwise  which  should  jeopardize  or  questtou  the 
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propritty  oC  sueh  m  tnuufer.  Tbe  rery  exSitonce  of  sueh  an  smtDgemeDt 
shows  an  Intent  on  the  part  of  tbe  partieis  to  the  transaction  not  onlj  to  elade 
that  general  provlsian  of  the  asslgnroent  act  which  prevents  an  inaolveat 
debtor,  when  making  s  general  assignnaent  for  tiie  benefit  of  his  creditors,  to 
apply  more  than  one  third  in  valneof  his  property  as  a  preference,  but  shows 
farther  that  the  transaction  is  ahaolntelj  fraudulent.  It  seems  to  me,  there- 
fore, that  under  the  eyldenoe  and  tbe  findiogs  of  fact,  the  agreement  made  be- 
tween the  debtor  and  the  credit<ff  showed  that  Ihe  transacUon  was  wholly 
firaudalent  as  to  creditors,  as  well  an  an  attempt  at  evasion  of  tbe  general 
assignment  law,  and  cannot  be  allowed  to  stand.  Tbe  case  of  Woodworth  v. 
H^dgwn,  (Sap.)  12  N.  Y.  Supp.  424.  affirmed  In  129  T.  669,  SO  N.  E. 
Bep.  66,  f  without  an  opinion,)  contains.  I  v«itare  lo  thinlE,  no  doctrine  oon- 
traiy  to  tnls.  In  that  case  there  was  no  agreement  whatever  relating  to  tbe 
subject  of  making  or  not  making  an  assignment.  There  tbe  plaintiff  had  fur- 
nished substantially  all  of  tbe  capital  to  his  son,  in  cvder  to  set  him  up  in  tbe 
grocery  business  in  the  city  of  Bocbester,  and  such  business  bad  proved  to  be 
a  losing  venture,  and  the  son  bad  become  diaoouraged,  and  wished  to  torn 
over  the  property  to  his  father  for  his  indebtedness,  and  accordingly  did  so; 
whereupon  the  father  took  posseaeion  of  the  property.  That  was  exactly  tbe 
transaction  so  repeatedly  upheld  by  the  courts,  that  a  creditor  may  take  from 
a  debtor  any  or  all  of  his  property  in  payment  of  his  debt,  provided  tbe  trans- 
action does  not  involve  other  matters  rendering  it  void  by  reason  of  collision 
with  some  equitable  principle  or  with  a  statute  of  this  state.  In  fine,  it  is 
the  attending  agreement  either  to  make  an  assignment,  as  was  d<me  in  the 
Mmning  and  Bmk  Cote,  or  not  to  make  it,  as  was  d<me  in  tbls  case,  in  both 
of  which  tiie  creditor  undertook  to  control  the  future  conduct  of  the  debuv. 
which  shows  a  fraudulent  Intent  of  tlie  parties,  and  renders  void  the  transfer 
of  property,  though  made  in  payment  of  a  bona  fide  debt. 

Since  the  foregoing  <^inion  was  prepared,  the  attenUon  oi  the  court  has 
been  called  to  tbeoase  of  Bank  v.  aeligmant  (Sup.)  19  K.  T.  Sapp.  863,  which 
in  principle  and  reasoning  singulaiily  fortiflea  the  viewa  alreiidy  expreasad. 
That  case  differs  in  the  special  facts  Involved  from  ^fanning  v.  B«ok  and 
from  tbls  one  in  that  it  fttUows  neither  of  them  in  ihe  mode  adoyted  In  get- 
ting advantage  of  some  eredltoiB,  but  einnbiiied  the  essential  propertiee  of 
both.  SeHgman  Bros.  &  Co.,  anxiou  to  prefer  eertetn  eredUors,  confeesed 
Judgments,  and  assigned  certain  aocoants  to  them;  and.  In  nder  that  such 
Judgments  and  transfer  might  not  be  attaeked,  tbe  debtore  made  tlmultane- 
ouslj  a  general  as^nment  of  all  their  property  tttr  tbe  benefit  of  oreditors, 
ostensltily  nnder  the  general  assignment  law,  mhI  it  was  mutually  arranfted 
that  the  assignmmit  riiMid  go  on  record  five  minutes  before  the  confeesed 
udgmente,  which  was  done.  But  tbe  fenwni  assignment  In  pursuaaoe  at 
he  general  Intent  was  so  skillfuUy  drawn  as  to  be  void  on  Its  taoe,  and  was 
so  treated.-  It  was  reasoned  by  tbe  parties  that  tbe  judgments  aiul  transten 
of  the  book  acoounta,  good,  aa  was  thought,  against  everybody  save  the  as- 
aignee,  would  be  unassdlaMe,  and  the  desired  prefennees  completely  aooom- 
pllahed.  In  an  elaborate  i^nlon  the  eoart  held  that  audi  preferenoea  were 
fraudulent  and  illegal,  though  made  upon  a  bona  fide  Indebtedness,  and  that 
the  moneys  reallz^  thereon  could  not  be  retained  by  tbe  eredlton  au  pre- 
ferred for  any  part  of  their  indebtedness,  and  tbat  tbey  must  aooount  there- 
for to  tbe  plalnUffs,  who  were  aHeo  ereditoce  of  Sdigman  Bros.  A  Go.»  aad 
who  obtained  Judgments  aobssqaenlly  to  the  asslgnmoit  and  confeasloiia  of 
JudgmentB  to  the  favwed  creditors.  For  ttiese  roesone  I  think  the  judgaaent 
appealed  ftom  should  bereveiaed. 

JadgBent  appealed  from  reversed,  and  a  new  trial  fiantod,  with  coata  to 
aUde  the  Anal  award    oosta.  All  ooncor. 
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Mn.T.KB  e.  Bbooki  «t  at.,  (two  aaMt.) 
(Alprame  Oourt»  0«fi«rnl  Term,  F^f1h  DepartmgniL  Ootobar  SI*  MQIl) 

laBL-rPBAOnCB— BrUII1TA.TIOir  OT  WtTItEBS  VCTOM  TbUI» 

la  an  aoUon  for  IIM  dafmdaot  okonot  prooare  an  esamlafttka  of  f^l"^*  bcfora 
trial,  for  the  purpose  of  preparing  a  ptea  lo  imtUkation,  as  vaA  plM  oaa  onlgr  Mft- 
ploj  facte  known  and  believed  at  the  time  of  the  alleged  llbeL 

Appeal  from  special  term*  MODroe  oonnfy. 

Actions  by  Mnc.  Miller  i^lnst  Harr j  S.  Brocto  ftnd  others  for  libel.  From 
an  order  of  the  special  term  vacating  an  (mler  made  at  ehaabers,  directing 
plaiotifl  to  beexamined  and  bts  deposition  taken  before  trial,  puraaant  to  see- 
Uon  873  of  the  Code  of  Civil  Procadare.  deCeodaats  appml.  Afflrmed. 

Argued  before  Dwioht,  F.  J.,  and  MaoftiiBJB  and  Lswia,  JJ. 

Frederick  C9lUn»  fwiqrpellantB.  Jacob  BpakOt  (Ivan  Powere,  of  ooaiosd.) 
for  respondent. 

Fjgr  Cubiam.  The  action  is  libel  The  defense,  as  foreehadowed  la  the 
affidavits,  will  prolMtblj  oonaist  of  a  justification  of  the  oliarges,  and  mttiita- 
tlon  of  damages.  As  was  stated  hj  the  learned  Judge  at  special  tenn:  "It 
can  rarely  happen  that  a  necessity  can  arise  for  the  defendant  to  examine  the 
plaintiff  to  enable  him  to  ascertain  whether  he  haa  a  ({ood'd^ense  to  an  ac- 
tion. This  is  especially  so  in  an  action  for  libel,  because  a  libeloos  article 
should  be  published,  if  at  all,  only  after  careful  inquiry  lias  shown  it  to  be 
true."  The  moving  affidavit  shows  that  the  primary  object  ot  the  order  ia  to 
enable  the  defendants  to  prepare  their  pleadings,  and  that  the  evidence  so  ob- 
tained may  be  of  benefit  and  assistance  to  tbem  in  preparing  for  the  trial  ot 
the  action.  The  accusation  miide  against  the  plaintiff  in  the  libelous  article 
complained  <tf  Is  that  the  plaintiff,  with  the  other  parties  referred  to,  had 
committed  a  crime,  namely,  the  crime  of  grand  larceny;  and,  if  Uie  article  as 
set  forth  in  the  complaint  is  the  one  actually  publisbed,  the  faot  that  such  a 
crime  was  unequivocally  charged  admits  of  no  doubt.  We  tblnk  that  this 
ease  is  governed  by  the  decision  of  this  court  in  Strakoech  v.  Preee  Pub.  Co., 
6  N.  T.  Supp.  246,  and  Kinneg  v.  i2o6«r£«.  26  Hun.  169.  Order  appealed 
from  affirmed,  with  #10  ooita  and  disbursemants  ot  ona  aotioa. 


Bz]H>x.B  a.  Yn.LA«E  or  WxnnBu>, 
(Supreme  Court,  Oensrol  Term,  Viflh  VepartmenL  October  tl,  UBS.) 
MumciPAi.  CoxFOJuTioxs— DBncrm  Stkibts— Nones  or  Davsors. 

DefflndBnt  vUlBge  filled,  with  loose  earth,  a  ditch  dag  In  ite  street  in  the  winter 
to  1*7  a  water  pipe,  and  In  the  spring  the  earth  became  ftoft  and  gave  ww,  thereby 
tniartnir  plaintUTs  hone,  ifefd  that,  since  the  unsafe  oondlUon  of  the  atoest 
was  directly  caused  by  the  act  of  defendant,  the  doctrine  as  to  notice  of  the  defse^ 
actual  or  constructive,  as  affeotlog  defendant's  liability,  did  not  apply. 

Appeal  from  Chautauqua  county  eoort. 

Action  by  OeloB  Riddle  against  the  village  of  Westfleld  to  reoover  fbr  in- 
juries sustained  by  plaintifrs  horse  1^  sinking  Into  a  soft  place  in  oneot  de- 
fendutt's  streets.  From  a  judgment  at  the  county  court  reverting  the  judg- 
ment of  a  justice  ot  the  peace  in  favor  of  plalntifC,  plalntiit  appeals.  Ee- 
Teraed. 

Axgned  before  Dwienr.  F.  J.,  and  Uaooxbbb  and  Lewis.  JJ, 
S,  W,  Jfoson,  tor  appdlauL   H.  C,  Kin^^bnrp,  for  iwpoBdent, 

Maoqhbeb,  J.  At  the  trial  which  was  had  before  the  joatioe  ot  the  peaoo 
and  a  Jary.  tbe jriatntlff  recovered  a  judgment  for  AIS,  the  nndiwated  Tatne 
of  his  horse.  While  drirlng  along  the  street,  the  horse  suddenly  Ml  or  sunk 
into  a  soft  place,  and  there  received  auch  injurlea  as  to  randw  him  worth- 
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less.  The  learned  county  judge  reversed  tbe  Judgment  of  the  justice's  court 
upon  the  ground  that  the  plaintiff  gave  no  evidence  that  the  defendant's 
trustees  h^  any  knowledge  or  notice  of  the  defective  highway,  or  that  the 
defect  bad  existed  so  long  as  that  knowledge  thereof  might  be  inferred. 
There  being,  therefore,  no  notice  to  the  village  trustees,  either  actual  or  con- 
structive, he  was  of  the  opinion  that  the  reooveiy  could  not  be  sustained. 
The  principle  stated  by  the  lenrned  jndge  is,  undoubtedly,  correct,  as  is 
shown  by  the  case  of  Pomfrey^.  Village  of  Saratoga  8pring»t  lOi  N.  T. 
459,  11  H.  £.  Rep.  48.  But  there  Is  an  exception  to  the  general  rule,  which 
is  as  welt  defined  and  stable  ns  the  rule  Itself,  and  that  is:  That  where  the 
unsafe  condition  of  the  street  is  caused  directly  by  tbe  act  of  the  corporation 
itself,  or  its  agents,  liflbility  for  injuries  sustained  attaches  directly,  and 
not  through  tbe  doctrine  of  notice,  either  express  or  oonstructlTQ.  Turner 
V.  City  qfNewburgh,  109  23^.  Y.  301.  16  N.  E.  Uep.  344.  We  are  disposed 
to  think  that  this  case  comes  within  the  exception  to  the  rule,  and  that  upon 
the  evidence  the  plaintiff  was  entitled  to  have  the  jury  say  whether  his 
loss  vras  asciibable  to  any  omission  of  duty  wtiich  ttte  defendant  owed  to 
him  as  one  of  the  traveling  public.  As  a  municipal  corporation,  the  de- 
fendant had  the  care  and  management  of  the  village  streets.  Through  ita 
water  commissioners  the  defeudant  had  laid  a  water  main  through  West 
Main  street,  adjacent  to  and  so  near  tbe  center  of  the  street  as  to  render  It 
likely  that  a  passing  team  might  naturally  come  upon  the  surface  the 
ditch  without  fault  of  the  driver.  When  passing  along  in  the  usual  man- 
ner In  which  such  horses  are  accustomed  to  be  driven,  the  plaintiff's  horse 
slumped  Into  the  place  of  the  ditch.  Tbe  question  before  the  jury  is,  why 
did  the  horse  go  in  there?  Was  it  through  the  fault  of  the  defendant?  Tbe 
accident  happened  March  1,  1890.  The  water  pipe  had  been  laid  by  the 
defendant's  agents  about  a  month  or  two  before,  and,  instead  of  properly 
packing  the  ground  In  tbe  usual  manner,  the  ditch  was  filled  with  loose 
earti),  whlcli  would  be  liable  to  give  way  tn  the  spring,  as  it  did.  in  fact, 
in  this  instance.  There  is  a  suggestion  made  In  the  opinion  of  the  learned 
county  judge  that  the  accident  migtit  have  been  caused  by  tbe  bursting  of 
tbe  water  pipe  in  the  ditch;  but  we  find  no  evidence  to  sustain  such  an  hy^ 
pottieais.  The  testimony,  it  is  true,  which  the  justice  of  tbe  peace  baa 
sent  up,  is  meager  and  fragmentary,  as  is  usual  in  appeals  from  that  court; 
but  enough,  we  think,  appears  to  sliow  that  the  jury  was  supported  by  evi- 
dence, and  the  proper  inferences  to  be  drawn  therefrom,  in  finding  that  the 
defendant  so  unskillfully  covered  the  water  pipe  trench  as  needless  to  jeop- 
ardize travelers.  On  the  whole,  we  think  the  judgment  of  the  county  court 
should  be  reversed,  and  that  of  the  Justice  of  the  peace  sustained. 

Judgment  of  county  court  of  Chautauqua  county  reversed,  and  the  Judg* 
ment  of  Justice  of  peace  affirmed,  with  costs  to  the  plaintiff  of  tbe  appMU  to 
tbe  countj  court  and  to  this  court.  All  concur. 


Allss  e.  MoFADDBf. 

(Supreme  Court,  Omeral  Term,  Fifth  Department  October  tl,  IMi) 

KaaonAMM  ImraDKaiim— Boka.  Pidb  Iin>oB8B^FaA.DD  or  Ivdobbie. 

In  an  aotton  on  a  piomissorr  oote,  it  appeared  that  plalntlS  was  a  bona  JUs  te- 
dorsee  for  value  bef<»e  matunty;  that  detendaot  exeoated  the  note  la  paymeBt 
for  seed  wheat  at  an  azorbitant  price;  that  ttaeoompanr  of  whioh  defeDdantpnr» 
chased  the  wheat  at  the  same  time  gave  defendant  a  bond  that  wlthtn  a  year  It 
would  sell  for  him,  from  the  crop  produoed  from  saoh  seed,  tbe  same  amount  of 
wheat  purchased  by  defendant,  and  at  tbe  same  price.  Hela,  that  the  note  was  m 
part  of  a  Joint  fraudulent  transaction  of  defendant  and  the  seisd  oompaay.  and  da* 
zendaat  ooold  not  avail  himself  of  such  traasaotlon  as  a  dsfenae  to  a  am  thareoo. 

Appeal  from  oiicait  court,  Niagara  county. 
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Action  b7  Isaac  Vf.  AHen  against  James  J.  MoFadden  on  «  pvomisMr^ 
note.  Trom  a  judgment  entered  on  a  verdiet  in  favor  of  plaintiff  and  from 
u  order  denying  a  motion  for  a  new  bial  on  tbe  miautea  of  the  coart.  de- 
fendant appeals.  Affirmed. 

Arguea  before  Dwight,  P.  J.,  and  Maoombkb,  J. 

Q,  &,  2*.  Parker^  fbr  appellant,   .ff.  if.  A  F,  M.  AtMay,  tot  respondent. 

m  CuBiAU.  Tills  action  la  upon  a  promissory  note*  given  in  the  sum 
of  91001  made  by  tbe  defendant  to  E.  A.  Clapp,  or  bearer*  for  seed  grain. 
It  bears  date  August  12, 1889,  and  was  payable  on  tbe  lat  day  of  Oi^ber* 
1^0.  Before  tbe  maturity  of  tbe  note  It  waa  transferred  by  Clapp  to  the 
plaintlfF,  who  piUd  therefor  the  sum  of  995.  The  transaotlon  ont  of  which 
the  note  grew  was  the  usual  grain  swindle,  perpetrated  In  this  Instance  by  * 
company  styling  itself  the  **i:tensylvania  Seed  Oompany,  Limited."  The 
ilefendant  agreed  to  buy  of  this  company  20  boshels  of  wheat,  at  $15  a 
bnahel,  less  38|  per  cent.  commlsBlon  for  selling,  with  a  bond  of  the  seed 
company  accompanjring  tbe  agreement  that  it  would  sell  for  the  deftaidant, 
on  or  before  September  1, 1890,  20  bushels  of  wheat,  to  be  derived  from  the 
cn^  of  that  year,  at  615  per  bushel,  lees  88)  per  cent,  oommiselon  for  sell- 
ing it;  so  that  the  defendant  would  theretij  be  enabled  to  p«y  oot  of  the 
ttnnaaction  this  note  (tf  #100.  together  wltb  another  one  of  950,  given  at  tbe 
same  time,  and  have  a  handsome  man^n  Mt.  As  we  have  repeatedly  held, 
this  scheme  was  a  resnlt  of  a  Joint  fraud  of  tiie  seed  company  and  of  the 
buyer  of  the  grain,  and  we  do  not  care  at  this  time  to  enter  upon  any  discus- 
sion or  statement  of  the  reasons  which  have  led  as  repeatedly  so  to  obarac< 
terize  the  transaction.  The  j'lry  has  found  that  the  plaintiff  boughtthenote 
of  Clapp  in  good  faitti,  holding,  as  a  matter  of  fact,  doubtless,  that  the  note 
had  its  inception  upon  the  delivery  of  it  by  tbe  defendant  to  Clapp,  notwith- 
standing any  fraud  existing  in  the  contrivance  made  by  tbe  defendant  and 
the  agent  of  the  company,  one  Barger.  See  Sanc^ord  v.  ifow,  (Sup.)  18  K* 
T.  Supp.  678.  and  Jop  v.  Die/endoyf,  (N.  Y.  App.)  28  17.  S.  Bep.  002. 

Jwlgment  and  order  appealed  from  Affirmed. 


IbzLE.  Appellant,  v.  DnpsBtNo  et  uht  Bespoi^nts. 

{Swpreme  Court,  General  Term,  Second  Depaitmgnt   December  14,  IB9L) 
Appeal  from  special  term.  Kings  county. 
Action  by  Guiseppe  Miele  against  Joseph  Deperino  and  others. 
i>.  W.  Norlhupf  for  appellant.   Robert  H.  Haeey,  for  respondents. 
Kooplnhm.   Judgment  affirmed,  with  costs. 


Raltsman  e.  New  Tobk,  L.  E.  ft  W.  B.  Co. 

iSuprems  court,  (Jcneral  Term,  Fifth  Deportment.  October  S,  189S.J 

1.  Parol  ETmBXOB— To  Eiplais  Bill  ot  Ladino. 

TbODgh  the  body  of  a  bill  of  lading  stated  that  defeodant  railroad  oompany 
agreed  to  forward  Its  car  of  plaintiffs  property  from  Avoca,  N.  Y.,  to  Buffalo,  H. 
v.,  this  is  not  cODolualve  as  to  tbe  oootract  when  the  heHodlna  of  the  bill  shows 
that  tbe  car  was  to  be  taken  from  Avooa  to  Elkhart,  Ind. ;  and  plaintiff.  In  an  ao- 
tion  for  loss  of  the  proper^,  may  show,  QOtwitbstanaiDS  bis  aooeptanoe  of  the  bill 
.  of  lading,  what  the  rMl  contraot  was  under  wbioh  denodant  rMsived  bia  prop 
erty. 

J.  Apfsal— OBncnOMs  kot  Raisbd  Bblow. 

An  objection  to  the  measure  of  damages  adofled  bj*  the  Mai  oowrfc  oaanot  be 
r^aed  for  the  first  time  on  appeaL 

Appeal  from  circnlt  court,  Steuben  connty. 

Action  by  Lawrence  Saltsman  agidnat  tbe  New  T(^,  Lake  Brie  &  West* 
«m  Railroad  Company  to  recover  damages  for  tbe  leas  of  a  shipment  trf  po- 
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tatov  OTer  defendant's  road.  From  a  Jodgoieiit  coterad  on  (be  TMdkt  of  a 
jnry  dSrected  far  ttae  oourt,  and  fn»m  on  order  denjriog  ita  motion  for  a  new 
Ma],  dafendant  Appeals.  Afflimed. 

Argged  before  Dwxgbt.  P.  J.,  and  Maoohbeb  and  Lbwib,  JJ. 

/amet  H.  Steven*,  Jr.,  tw  a^Uant.  Miller  A  Nichol»,  for  rospondent. 

Maoohber,  J.  This  action  was  brought  to  recover  dMmagea  for  the  Io8» 
ef  a  certain  ablpment  of  potatoee,  caused  bj  the  negligence  of  the  defendant, 
which  had  undertaken,  according  to  the  plalntifC's  contention,  to  transport 
1^  same  from  AToca,  N.  Y.,  to  Elkbari,  Ind.  At  the  close  of  all  the 
testimony,  the  defendant's  counsel  moved  that  the  court  direct  a  verdict  in 
behalf  of  the  defendant,  whtoh  was  denied,  and  thereupon  plaintiff's  couns^ 
made  a  like  motion  for  a  direction  of  a  verdict  for  the  pUUntiff,  which  was- 
granted.  The  sum  recovered  was  the  amount  due  and  unpaid  upon  a  draft 
annexed  to  a  shipping  bill.  The  controversy  turns  upon  the  question  whetber 
or  not  the  contract  entered  Into  by  the  defendant  was  to  carry  the  car  load 
of  potatoes  from  Avoca  to  Elkhart,  Ind.,  or  only  to  Buffalo,  K.  Y.,  the  ter- 
minos  of  the  defendant's  railway.  As  wo  view  the  case  preeented  by  the 
motions  made  by  ibe  respective  oounsei,  this  question  was  substantially  left 
to  the  determination  of  the  court  alone,  as  no  request  was  made  by  the  coun- 
sel for  tbe  defendant  to  aubmlt  any  question  of  fa<^  to  the  juiy.  It  is  true 
that  tbe  respective  jnotions  for  a  direction  of  a  verdiot  were  not  made  con- 
cur i-ently;  but  no  question  seems  to  have  been  raised  at  tbe  trial  which  re- 
quired the  learned  justice  to  submit  any  particular  question  of  fact  to  the  de- 
cision the  jury.  The  principal  contention  made  against  a  recovery  in  this 
case  is  placed  by  the  learned  counsel  for  the  defendant  upon  the  ground  that 
the  written  contract  between  the  pai'ties  showed  that  tbe  defendant's  under- 
taking -was  simply  to  carry  the  plaintiff's  produce  from  Avoca  to  the  cf^  of 
Buffalo.   Tbe  bill  of  lading  was  as  follows: 

"AvooA  Station.  Nov.  7,  1887. 

"Beoelved  -from  L.  Saltsman  the  following  articles  In  apparent  goixi  order^ 
viz.: 

'*Gar  of  potatoes  in  bulk.   Car  87,319. 
**Order  of  L.  Saltsman.    Released  &  gtd. 
"Notify  D.  Oarpenter,  Elkhart,  Indiana. 

**L.  8.  &  U.  S.  B'y.   Claim  Tracer.   45,649.   Claim  Department. 

"Harked  and  numbered  as  per  margin,  which  tbe  N.  Y.,  L.  &  W.  B.  B. 
Co.  agreea  to  forward  from  Avoca,  N.  Y.,  to  Buffalo,  N.  Y.,  upon  the  fol- 
lowing conditions,  viz. :  That  the  shipper  or  owner  does  hereby  release  said 
company  from  liability  for  leakage  of  all  kinds  of  liquids,  breakage  of  all 
kinds  of  marble,  glass,  carboys  of  add.  or  articles  packed  in  glass,  stoves  and 
stove  furniture,  castings,  machinery,  carriages,  furniture,  musical  instru- 
ments of  all  kinds,  packages  of  eggs;  or  for  loss  or  damage  on  bay,  hemp, 
cotton,  or  any  article,  the  bulk  of  which  rendeis  it  necessary  to  be  shipped  in 
open  cars;  or  for  damage  to  perishable  property  of  all  kinds,  occasioned  by  de- 
lays from  any  cause,  or  change  of  weather;  or  for  damage  or  losa  by  5re  while 
in  the  company's  depots;  and  tbe  acceptance  of  this  receipt  by  the  shipper 
nmstitutes  tbe  agreement  fw  the  transportation  of  tlie  alMve-described  goods 
or  property.  [Signed]        T.  C.  Chask.  Agent. " 

This  bill  of  lading,  were  it  the  only  evidence  of  a  contract  between  the  par- 
ties, would  not,  by  any  means,  be  conclusive  upon  tbe  point  made  by  the  de> 
fendant'fl  eonnsel.  The  body  of  the  instrument.  It  Is  true,  says  that  the  de- 
fendant agreed  to  iraward  tlie  property  from  Avooa.  K.  Y.,  to  Baffaio,  N.  T., 
but  the  beadli^  of  the  instrument  shows  dearly  "Uiat  tbfs  ear  of  potatiies  was- 
to  be  taken  from  Avoca,  K.  Y.,  to  Elkhart,  Ind.  Tbe  bill  of  lading  does  not 
oontainany  reatric^ns  of  liability  against  any  contract  which  tbe  defendant 
^  msj  bavo  entered  Into  ia  respect  to  transporting  tbe  property  to  Us  ultimate 
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dfloUnatloo.  We  an  itf  the  opinion,  Ihertfore,  that,  aotwltbstanding  tbe  ao- 
oaptance  of  tbia  paper,  it  was  oompeteot  for  the  plaintiff  to  ihow  what  the 
raalcontraet  was  and»  whieh  the  defendant  andertook  the  care  of  the  plain- 
tUTa  property.  The  teetimony  ieavee  but  one  solution  of  this  question  t^n 
to  OS.  It  Is  in  Its  nature  quite  condnaiTely  shown  by  the  testimony  of  the 
Idalntlfl  that  the  oontiaot  was  with  this  defendant*  by  its  pntper  agiant,  for 
the  BUD)  <tf  20  cents  per  hundred,  to  take  Uie  plaintiff's  potatoes,  in  a  car 
which  should  he  furnished  by  the  defendant,  and  that  the  defendant  should 
transport  the  same  to  Elkbut,  Ind.  Indeed,  the  evidence  shows  that  the 
pl^ntiff*  with  the  acquiescence  of  the  defendants  agent,  fitted  up  the  car 
spedally  for  this  purpose  loy  plaoing  a  floor  therein,  and  erecting  suitable  Inns 
to  aeparate  the  different  kinds  of  potatoes  one  from  the  other.  That  It  was 
competent  tta  the  partlee  to  make  this  contract,  and  that  the  same,  if  made 
under  the  drcumstancee  stated,  was  tending  upon  the  defendant,  admlta  ot 
no  Intelligent  doubt  under  the  well-adjudged  cases.  RtUg  Ratiroad  Co., 
84  Hun,  97;  Imninff§  t.  BaUnad  Co.,  127  K.  X.  449,  28  If.  B.  Bep.  894. 

Swne  other  questims  we  raised  by  the  counsel  for  appellant,  hut,  inasmuch 
as  ttiey  do  not  appear  to  hsTe  been  presented  to  the  trial  court,  they  can  hardly 
be  regarded  as  properly  before  the  court  ou  appeaL  These  maiiUy  relate  to 
the  measore  of  damages.  If  it  was  intended  by  the  defendant's  counsel  to 
oontend  that  the  liability  was  less  than  the  amount  of  Uie  draft  aooompany. 
lug  ttt  way  blU,  the  pdnt.  we  think,  should  have  been  presented  at  the  olr- 
eoit,  and  not  raised  here  for  the  first  time.  Judgment  and  order  appealed 
from  should  be  affirmed.  All  oonoar. 


Glabk  e.  Lake  Ate.  FsBifAira»T  SATiMas  A  Loak  Ass'n  et  al. 
{Supreme  Court,  Oeneral  Term,  Fifth  Departmmt.  October  SI,  UOB.) 
1,  NaooTUBU  iHSTsuinarTS— AocBFTBD  Dsatt. 

A  wrltteD  itutrament,  direotlne  the  treasarar  of  a  loan  assoofatton  to  par  to  tiie 
order  of  F.  $1,651.60  *'forB.  loan,  **  signed  bj  the  president  and  Beoretary,  and  eonn- 
tor^gned,  *GonML  to  an  aoeeptedaraf^  traneteraMe  by  iadogeement and 

deUvery. 

S.  Said— AnoouTiOH— Bt-L^w»— IimoBsn. 

In  an  action  on  snch  accepted  draft  it  appeared  that  it  was  transferred  by  In- 
dorsement by  v.,  wbo  was  attorney  for  defendant  asso^dation,  to  8.,  who  wa>  a 
memttsr  thereof,  and  tiielattar  to  plaintiff,  who  was  In  no  way  ooaneoCed  wttii 
the  assooiaUon.  Held,  that  plaintiff  tocdc  the  draftfrse  of  oonditliMis  contained 
la  defendant*a  by-laws. 

S.  Same— Intckbst. 

Batdi  aooepted  draft  bean  interest  from  tho  tlmo  of  deUvety,  since  no  time  of 
payment  ia  stated  therein. 

Appeal  from  Monroe  county  court. 

Action  by  Braekett  H.  Qailc  against  the  Lake  Avenue  FermansBt  SaTings 

A  Loan  Association  and  others  on  an  accepted  draft.  From  a  Judgment  for 
plaintiff,  defendant  association  appeals.  Affirmed. 
The  action  was  upon  the  following  inBtrument: 
«Thb  Lasb  Avxsum  PmuJiBNT  Savihcw  a  Loan  Assogiatign. 

"ROCHXSTSR,  N.  Y..  Sept.  3,  1890. 
**Jrr.  ff.  W.  ZoUar,  Tthu.:  Pay  to  the  order  of  D.  a  Feetey.  sixteen  hun- 
dred and  flfty-one  and  fif^  hundredths  dollars,  for  William  Shay  loan« 
(1,661.«).)  [signed]        J.  A.  Abbton,  Pree't. 

"J.  £.  MoKblvst,  Secretary." 
rConntersignedJ  ''Correct.   D.  C.  Fsblet." 

This  iDStrnraent  was,  by  indorsement,  transferred  by  Feeley  to  William 
Sbay.  and  by  Shay  to  phUntiff,  Clark,  who  took  It  in  good  faith. 
Jogued  before  Dwicrar,  P.  J.,  and  Maoombbb  and  Lewis,  J  J, 
2^.  C*  tor  appeUaat.  ifyron  2*.  Bljft  for  respondent. 
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Macohbeb,  J.  We  think  this  was  an  accepted  draft,  and  transferable  by 
Indorsement  and  dellrery  to  the  plaintiff.  It  falls  exactly  within  the  deflni- 
tion  given  hy  Daniel  on  K^otiable  InstrumeDts.  (volume  1,  p.  38;)  for  it 
was  tlie  direction  to  Mr.  Zollar.  the  treasDrar  of  the  company,  to  pay  abso- 
tutelar,  nnd  at  all  events,  the  sum  of  Sl,651.50.  to  a  third  person  named  therein, 
(Mr.  Feelej,)  or  to  any  other  person  to  whom  Mr.  Feeley  might  order  It  to 
be  paid.  It  fs  shown,  however,  that  D.  G.  Feeley  was  the  attorney  of  the  as- 
sociation, and  from  this  fact  it  is  argued  that  the  imtrument  was  issaed  con- 
ditionally, and  subject  to  the  conditions  contained  In  the  articles  of  associa* 
tlon  of  the  defendant,  of  which  William  Shay  was  a  member.  That  provi- 
slon  of  the  articles  of  association  is  as  follows:  "Every  shareholder  sbsl]  be 
entitled  to  a  loan  of  S105  for  each  share  held  by  him  or  her,  when  there  is 
sufficient  money  In  the  treasury,  and  the  security  offered  is  satisfactory  to  the 
board  of  directors."  But  the  plaintiff  was  not  in  any  way  assodated  with 
the  company,  and  was  not  bound  by  any  ot  its  by-laws.  Shay,  as  a  menaber 
of  the  association,  had  effected  the  loan  by  mortgage  which  had  been  approved 
by  the  society;  and  this  bill  of  exchange  was  by  him  turned  uut  to  the  plain- 
tiff In  part  for  money  loaned  to  him  by  the  plaintiff,  being  a  balance  of  the 
unpaid  purchase  money  for  the  mortgaged  premises.  The  instrument  was 
one  of  those  referred  to  by  Tledman  on  Commercial  Paper,  (page  211,  §  128.) 
and  may,  according  to  that  author,  be  treated  as  negotiable,  either  as  an  ac- 
cepted bill  or  promissory  note.  This  is  the  view  tiiken  by  the  courts  in  the 
cases  of  Bull  v.  Sims,  23  K.  Y.  570,  and  JTellej/  v.  Maffor,  etc.,  4  Hill,  263, 
and  Fairchild  v.  Railroad,  15  K.  T.  S37. 

It  is  further  urged  upon  our  attention  that  the  instrument  does  net  bear 
interest.  In  this,  also,  we  are  constrained  to  differ  from  the  learned  counsel 
for  the  defendant.  No  time  of  payment  being  made*  it  was  dae  immediately 
upon  delivery,  and  interest  may  be  reckoned  from  that  time.  Chester 
Jumel,  125  N.  T.  254.  26  N.  £.  Bep.  297.  and  cases  there  cited.  We  tUnk 
the  disposition  made  of  the  ciise  by  the  learned  county  Judge  was  in  all  r»- 
specta  correct,  and  it  follows  that  bis  Judgment  must  be  affirmed. 

Judgment  of  the  county  oonrt  <tf  Monroe  county*  appealed  from,  afllrmed« 
with  coats.   All  concur. 


FawLS  «L  Elfbnbbin. 

{Supreme  Court,  General  Term,  F{fth  Department  Ootobn*  SI,  1808.) 

Tku»-Habic8— Dbviceb  ok  BortLSft— OanitNAi.  Pbobbodtion. 

UBing'  bottles  havioff  pasted  thereon  a  llthographsd  label  coDtalDlng  the  name  at 
the  original  owner  is  not  a  violation  of  Laws  1S87,  o.  877,  S  8,  as  amended  by  Laws 
1888,  o.  181,  which  makes  it  unlawful  for  any  person  or  corporation  to  use,  wilbont 
the  owner's  oonaent,  the  bottles,  boxes,  eto.,  of  another,  with  the  owner's  nsma  or 
other  "marks  or  derioes  branded,  stamped,  engraved,  etched,  blown,  Impreaaod.  or 
otherwise  produced  upon  such  bottles, "  etc 

Appeal  from  court  of  sessions,  Erie  county, 

Moses  Elfenbein  was  convicted  of  a  viohttlon  of  Laws  1887.  e.  377,  as 
amended  by  Laws  1888,  c.  181,  entitled  "An  act  to  protect  the  owners  of  bot- 
tles, boxes,  syphons,  and  used  in  the  sale  of  soda  water,  mineral  or  are- 
ated  waters,  porter,  ale,  cider,  ginger  ale.  milk,  cream,  small  beer,  lager  baer» 
weiss  beer,  beer,  white  beer,  or  other  beverages."  Defendant  appetUa.  Bo- 
versed. 

Argued  before  Dwioht,  P.  J.,  and  Maoohbbb  and  Lewis.  JJ. 
Bmoni  P.  Close,  for  appellant.   Traoj/  C.  SeoJeer,  for  respondent. 

Macx>hbbb,  J.  The  appellant  was  convicted  before  the  police  Justice  ot 
the  city  of  Buffalo  on  the  9th  day  of  April,  1892,  for  violation  of  the  above- 
mentioned  act.   This  conviction  was  affirmed  on  appeal  to  the  court  of  see- 
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sioaSt  and  from  tbe  judgment  ot  the  laat-named  court  this  appeal  is  taken. 
There  was  found  In  the  defendant's  possession  a  buttle,  like  a  quart  l>ottle» 
often  used  for  ApoUinaris  water,  and  it  whs  claimed  that  the  same  was  a  vi- 
olation of  the  rights  of  one  Anthony  Young,  who  was  engaged  In  the  manu- 
factare,  bottling,  and  selling  of  mineral  waters.  The  name  of  Anthony 
Young  was  upoo  a  label  which  had  been  lithographed  and  pasted  on  thti  bot- 
tle with  common  paste.  There  was  no  stamp  or  cut  of  tbe  name  made  into 
the  glass  itself.  The  only  question,  therefore,  in  this  case.  Is  whether  or  not 
tbe  possession  and  use  of  bottles  of  this  bind,  with  a  printed  or  llthograiihed 
label  pasteduponthem.containingthe  name  of  the  original  owner,  areaviola- 
tion  this  statate.  The  first  section  of  the  statute  is  as  follows:  "Sec.  1. 
Any  and  all  persons  and  corporations  engaged  in  manufacturing,  bottling,  or 
selling  soda  waters,  mineral  or  areated  waters,  porter,  ale,  beer,  cider,  ginger 
ale,  milk,  cream,  small  beer,  lager  beer,  weiss  beer,  white  beer,  or  other  bev- 
erages in  bottles,  syphons,  or  kegs,  with  hia,  her,  or  its  niime  or  names  or 
other  marks  or  devices  branded,  stamped,  engraved,  etched,  blown,  impressed, 
or  otherwise  produced  upon  such  bottles,  syphons,  or  kegs,  or  the  boxes  used 
by  him,  her,  or  it,  or  them,  may  file  in  the  ofiBce  of  the  clerk  of  the  county  in 
which  hia,  her,  or  its  or  their  principal  place  of  business  is  situated,  and  also 
in  the  office  of  the  secretary  of  state,  a  description  of  tbe  name  or  names, 
marks,  or  devices  so  used  by  him,  her,  it,  or  them,  respectively,  and  cause 
such  description  to  be  printed  once  in  each  week  for  tliree  weeks  sncceBslvely 
in  a  newspaper  published  in  the  county  in  which  said  notice  may  have  been 
filed,  aforesaid,  except  tliat  in  the  city  and  county  of  New  York,  and  the  city 
of  Brooklyn,  in  the  cuiinty  of  Kings,  such  publication  shall  be  niade  for  three 
weeks,  successively,  in  two  dally  newspapers  published  in  the  cities  of  New 
York  and  Brooklyn,  respectively."  The  second  section  renders  it  unlawful 
for  any  person  to  fill  such  bottles  with  any  of  the  materials  above  mentioned, 
or  with  other  beverages,  or  with  medicines,  compounds,  or  mixtures  so 
marked,  or  to  deface,  erase,  obliterate,  cover  up,  or  otherwise  remove  or  con- 
ceal any  such  name,  or  sell,  buy,  give,  take,  or  otherwise  dispose  of  the  same, 
without  the  written  consent  of,  or  unless  the  same  shall  l>ave  been  purchased 
from,  such  person  or  persons.  By  the  fourth  section  of  the  act  search  war- 
rants may  t>e  issuedi  and  possession  of  the  property  taken  which  shall  be 
found  to  be  held  or  used  in  violation  of  the  act,  and  such  property  shall  be 
turned  over  to  the  owner  thereof.  This  conviction  cannot  be  upheld.  The 
atatnte  does  not  cover  tbe  case  of  printed  or  lithographed  labels.  A  piece  of 
paper  thus  pasted  upon  glass  bottles  is  not  in  any  sense  branded,  stamped, 
engraved,  etched,  blown,  ur  impressed  upon  tbe  glass  itself.  But  counsel  for 
tbe  people  reat  their  argument  almost  exclusively  upon  the  meaning  of  tbe 
following  expression,  "or  otherwise  produced  upon  such  bottles,  syphons, 
or  kegs,  or  bwies,"  eto.  The  meaning  of  the  woni  "produced,"  it  Is  argued, 
is  any  metliod  of  bringing  forth  to  view  any  matter  or  thing.  This  definition 
undoubtedly  is  correct,  so  far  as  it  goes,  but  it  is  not  applicable,  us  it  seems 
to  ua.  when  taken  in  connection  with  the  preceding  words  of  the  statute, 
"branded,  stamped,  engraved,  etched,  blown,  impressed."  All  of  these  words 
are  aptly  dioaen  to  indicate  a  petmaneot  and  inerasable  name  or  mark  upon 
tbe  bottle,  kegs,  or  boxes  In  which  the  stuff  named  is  contained.  The  ex- 
pression, "or  otherwise  produced  upon  such  bottles,  syphons,  or  kegu,  or 
Ijoxea."  etc..  Is  not  satisfied,  and  tbe  crime  i^alnst  the  defendant  made  out. 
by  proving  that  he  pasted  the  printed  or  lithographed  label  upon  tbe  particu- 
lar vessel  mentioned.  In  this  instance.  Young's  name  was  not  "produced 
upon"  the  bottle.  It  had  been  produced  elsewhere,  and  at  other  times,  before 
the  same  were  pasted  upon  the  buttle.  The  expression,  "or  otherwise  pro- 
duced upun  such  bottles."  etc.,  relates  to  the  same  means  of  engraving  upun 
tbe  bottles,  etc.  u  tbe  other  preceding  words  Indicate,  namely,  something 
that  ia  dev^oped  out  of  tbe  surface  of  tbe  bottle  by  engraving,  etching,  or 
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blowing,  or  ottier  like  rneanB*  wiienb;^  an  IneimMble  impnulon  h  procUiaad, 
If  thii  view  be  correct,  whnterer  mmy  be  the  other  qaeslions  contained  In  the 
case.  It  follows  that  the  conriction  cannot  be  upheld,  and  that  eoiuequently 
tiM  JudgoMnt  appealed  from  shoald  be  reversed. 

Judgment  of  the  court  of  aesaions  of  Erie  eonn^,  affirming  the  jodgment 
of  the  police  court  of  the  eUtj  cl  Buftalo,  nveniad*  and  the  dcfwdant  dia- 
cba^ed.  All  concur* 

In  re  MoGobkat's  Estats. 

(Supreme  Court,  General  Term,  Fifth  Department.  Oetober  91,  IMt.) 

SnoDTOBs— Aooouimxa — RKnuixa. 

Under  Code  Civil  Proa  t  MSI,  lubd.  6,  nnpawerlDa  a  tniTogata  to  opan,  Taoata^ 
or  modify  a  deorea  of  hiB  oourt,  to  grant  a  new  heannff  for  newly-disoovwed  evi- 
dence, or  other  Boffldent  oauee,  a  petition  hj  an  executor  for  a  rehearing  In  his 
final  aooountiQg,  and  for  relief  from  a  decree  entered  therein,  will  be  granted 
where,  after  snoh  final  aocountlng,  judgment  le  recovered  against  the  executor  on 
a  bill  of  sale  from  decedent  of  all  the  personal  prt^erlj  with  wfaieh  the  eaaoutar 
had  charged  himself  hi  his  aoooants. 

Appeal  from  surrogate's  eourt.  Monroe  county. 

Final  Jndldal  settlement  of  the  accounts  of  Bernard  McQorray  as  exeeotor 
«f  the  last  will  and  testament  of  John  A.  McQorray,  deceased.  Frtm  an  oi^ 
der  of  the  surrogate's  court  denjing  his  motion  to  open  the  final  deoree*  the 

azecutor  appeals.  Reversed. 

Argued  before  Dwioht.  F.  J.,  and  Maooubbr  and  Lewis,  JJ. 
Jamet  S.  Oarlockt  for  appellant.    W,  A,  Sutherland,  for  respondents. 

Maoohbeb,  J.  The  appellant,  the  executor  of  the  last  will  of  John  A. 
ICcQorray.  bad,  some  ttme  prior  to  presentiog  this  petitiun,  rendered  his  ac- 
count to  tlte  surrogate  of  Mouroe  coiintj,  showing  that  he  had  received  the 
sum  of  94,917.41,  and,  after  deducting  Axpenses,  payments,  etc..  there  re- 
mained in  his  hands  the  sum,  for  distribution,  of  $3,251.92.  The  surrogate, 
upon  settling  the  accounts  In  accordance  with  the  statement  made  by  the  ex- 
ecutor, directed  that  the  sum  In  tbe  executor's  hands,  less  bis  fees,  should  be 
turned  into  the  county  toeasnry  for  the  benefit  of  the  respondents,  the  minor 
children  of  the  deeeased.  This  payment  into  the  ooanty  treasury  was  not 
made  by  the  executor;  but  shortly  after  the  filing  of  the  accounts,  and  before 
the  entry  of  the  decree  hereon,  he  was  apprised  of  an  outstanding  claim  by 
the  presentation  to  him  of  a  bill  of  sale  of  all  the  personal  property  of  the 
deceased  with  which  he  had  charged  himself  in  bis  aceoants,  and  which  it 
wae  claimed  was  executed  in  his  lifetime  by  the  deceased  to  the  claimants 
Oatberiue  and  Mary  J.  McGorray.  An  action  was  in  fact  begun  Catherine 
and  Mary  J.  McQorray  in  the  supreme  court  against  this  execntor  for  such 
property  before  the  final  accounting  was  completed.  That  action  resulted, 
la  January,  1892,  in  a  Judgmeut  in  favor  of  Galherine  and  Mary  J.  McGorray 
against  the  executor.  Thereupon  this  petition  was  filed  for  a  rehearing  of 
the  case  before  the  surrogate,  and  for  rdief  from  the  decree  heretofore  entered 
in  this  milt  i'.  The  learned  surrogate,  while  denying  the  motion,  permitted 
it  to  be  renewed.  Upon  what  ground  tlils  part  of  the  order  was  made  we 
are  unable  to  say,  for  there  does  not  seem  to  have  been  any  defttct  in  the  mov- 
ing papers,  or  any  omissions  which  might  be  supplied  by  additional  paper?. 
Bat  this  part  of  the  order  shows  quite  clearly  that  the  surrogate  had  not,  aa 
a  matter  of  discretion,  refused  to  open  the  decree.  The  power  of  the  surro- 
gate in  the  premises,  nnder  subdivision  6  of  section  2481  of  the  Code  of  Civil 
Procedure,  is  undoubted.  By  this  statute  he  is  empowered  to  open,  vacate, 
■or  modify  a  decree  of  his  court,  to  grant  a  new  trkil  or  a  new  hewing,  for 
fraud*  newly-dlseovered  evidence,  clerical  errors,  or  other  snttcient  cause. 
There  la  an  Intimation  in  the  brief  of  the  learned  eonnsel  for  the  respondents 
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thabth*  acttoB  ta  tterniprow  mxai  was  s«»llintT«  on^  and  thai  Cor  such 
reason  the  motion  shonld  have  been  denied.  Sacti  Inquiiy  woaM,  Indeed',  be 
Iffoyer  npoa  the  hearing  before  the  snrrogate  open  the  merits;  and,  K  it  is 
shown  tbat  wach  suit  wen  coUnaiv*  aod  frandalent,  it  would  naturally  fol- 
low that  the  applieation  to  open  tba  fona«  decree  would  be  denied.  Bst 
this  matto'  must  be  determined  as  a  qaestioo  o<  fact  upon  the  STidence  ad- 
duced iqwn  the  rehearing,  and  not  as  a  men  matter  of  inr«woe  to  be  drawn 
by  the  conrse  of  the  proetedings  animadverted  npon  by  eounsel.  On  the 
vtiole,  it  appears  to  us  tbat  the  labearing  sought  tor  ought  to  be  bad,  and, 
consequently,  that  the  decree  appealed  from  should  be  reversed. 

Decree  appealed  from  reTwwd,  with  coats  of  this  i^peaA  to  abide  the  final 
awacdl  ot  asate»  All  oonsur. 


Pwruwni.  9.  Town  w  Olbait. 

(BuTfreme  Cottrt,  General  IVrm,  Fifth  Department  October  SI,  Uas.) 

L  HiOHWATB— Detbots— NseuoBKca  or  Boas  OFriasBi. 

Tm  ma  action  agatast  a  town  for  InjorieB  oaiiMd  "by  a  defect  la  a  highway,  wbioh 
daCaot  adsted  for  naerlT  a  month  before  plaintf ff**  iajnrj,  and  wUca  the  oommis- 
■lenarB  of  Ughwaya  failed  to  discover  on  MTeral  teips  ta  iaspeotton  over  the  road 
dnrloff  that  period,  a  finding  that  »ach  defeot  was  due  to  the  oomaliskwera'  emla- 
■tOB  la  warranted. 

%  Bun— COMTatBOTOBT  ITBOMOBITOa. 

Where  it  appears  lhaC  plaintiff  waa  riding  with  anotaier,  at  the  latter*!  reqneet, 
aod  riding  la  the  usual  way  of  an  lavlted  ffucet,  and  waa  ta  no  way  negligent, 
thera  la  no  error  in  refusing  to  charge  "that,  If  any  want  of  oace  or  na|^eot  mi  the 
part  of  lOafaitlff  appeared,  ha  cannot  recover. " 

Appeal  from  drcuit  eonrt,  Cattaraugus  ooonty. 

Action  by  Edward  PettingtU  against  the  town  of  Olean  for  personal  ln]u- 
bes.  From  a  judgment  for  plaintiff,  and  from  an  order  denying  its  motion 
tor  a  new  trUilr  dtfendant  aiq>eBls.  Affirmed. 

War  dedaioB  om  appnl  from  an  ardar  grawtlsg  a  sew  trial,  see  17  H.  T. 

Argued  befora  Dwiwi.  F.     aad  Macxnobb  and  JjKWn,  JJ. 
XndsrM  W.  Mnm,  for  appoUaat.  At/Vad  A  €f,  3,  Sptinff,  for  nspond- 
ent, 

Maoohbbb.  J.  On  January  4, 1889.  tbe  plaiatjiX,  whUe  riding  wttti  one 
Wellington  Nottingham  along  a  puUic  highway  in  the  town  of  Oleaa,  was 
snddenlj  thrown  from  the  wagon  to  the  ground*  and  waa  quite  seriously  in- 
jured. He  was  a  neighbor  of  Mr.  Notlingliam.  and  was  a  gratuitous  pasaen* 
gar.  riding  at  the  invitation  ot  Nottingham.  While  paning  along  tbe  beaten 
carriage  track,  the  right  f<wward  wbed  suddenly  dro^^rad  Into  a  deep  hole, 
qoite  to  the  bub,  precipitating  the  ptaintifl  to  the  groand.  The  depth  of  tbe 
hcde  la  shown  to  be  20  inehes.  TbU  highwaiy  was  one  of  the  [urlnoipal  thor- 
oughfares leading  into  the  village  of  (Hean,  and  was  traversed  oonstantly  by 
trama.  Many  persona  had  inadvertently  driven  into  tbia  tiole  prior  to  the 
accident  to  the  plaintiff.  Hy  reason  of  water  settling  Into  the  rut,  its  dan- 
gerous character  was  not  readily  olnervable  to  the  passer-by.  This  defect 
was  shown  by  credible  witnesses  to  have  existed  for  nearly  a  month  next 
preceding  this  occurrence,  and  that  npon  several  days  during  that  time  the 
commissioner  of  highways  had  passed  over  tbe  road  on  an  official  tour  of  in- 
spection, and  had  failed  to  discover  it.  The  long-contioued  existence  of  the 
defect,  and  the  omission  of  the  commissioner  to  discover  the  same,  were 
facta  sufficient.  In  our  judgment,  to  warrant  tbe  jury  in  coming  to  the  conclu- 
aioD  that  its  existence  at  Uie  time  of  the  injury  to  the  plaintiff  was  through 
tbe  omission  of  duty  which  tbe  commissioner  of  highways  owed  to  the  travel- 
ing pablic;  and  oonseqnenUy,  so  far  as  tltat  branch  of  the  case  is  involved  in 
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this  Kpp6ftl>  Vbb  ezoeptloM  to  tb»  Mtttsal  Ot  the  ooart  to  nonsolt  upon  this 
ground  weia  not  well  taken. 

The  point,  however,  was  made  by  the  learned  coanael  for  the  appellant 
that  It  waa  error  for  the  trial  court  to  refuae  to  anbinit  to  the  Jury  the  que»- 
tion  of  the  pla1ntlfl*a  contributory  negligence.  This  point,  alao,  doea  not 
aeem  to  ua  to  be  tonable*  for  the  reaaon  that,  on  an  Inapection  of  the  charge 
In  chief,  it  la  found  that  the  court  nplicitly  inatructed  the  jury  Uiat  It  waa 
obligatory  opon  the  plaintiff,  not  only  to  aatlafy  them  that  the  Injurlea  were 
reoeived  aoi^y  through  the  n^llgent  act  of  the  commlBSloner  of  hlghwi^, 
but  alao  that  no  negUgenee  on  hia  part  contributed  to  produce  the  injury. 
The  court  then  proceeded  to  polut  out  to  the  Jury  that  it  probably  would  be 
unneceeaary  for  them  to  enter  into  an  examinntton  of  the  question  whether 
or  not  any  negligence  on  the  part  of  the  pUintiff  contributed  to  the  Injury. 
The  cTldence  waa  andlapnted,  as  the  court  oorrectly  informed  the  Jaiy,  that 
the  plaintiff  waa  riding  with  Mr.  Nottlngtum  through  the  latter'a  invita* 
tlon,  or  had  sought  the  privilege  of  riding  with  him. and  that  he  waa  a  gratu- 
itous passenger,  paying  nothing  for  the  rMe.  Xottingham  had  absolute  oon- 
trol  over  his  team  and  vehicle.  The  court  then  proceeded  to  instruct  the 
Jury  that,  even  if  Nottingham  was  guilty  of  negligence,  such  negligence  waa 
not  imputable  to  the  plaintiff.  Thereupon  the  court  said  to  the  juiy  that  it 
did  not  recall  any  evidence  in  the  case  from  which  the  jury  woold  be  author- 
ized to  inquire  or  to  Qnd  as  a  fact  that  the  plaintiff  was  guilty  ot  any  negli- 
gence while  upon  this  journey  between  bis  borne  and  Olean.  Upon  inspec- 
tion of  the  record,  this  assertion  made  by  the  learned  judge  appears  to  havo 
been  an  entirely  correct  statement  of  tlie  evidence.  No  circumstunce  is  sbo  wa 
from  which  it  could  be  intelligently  argued  to  the  jury  that  the  plaintiff,  be- 
ing a  gratuitous  passenger,  failed  to  do  anything  for  his  own  safety  at  the 
time  mentioned  which  a  reasonably  prudent  man,  under  like  circumstances, 
would  have  done.  After  the  cliarge  had  been  delivered,  the  defendant's 
counsel  asked  the  court  to  charge  "that,  if  any  want  of  care  or  neglect  on  the 
part  (tfUie  plaintiff  appeared,  he  cnnnot  recover."  The  court  responded  that 
such  was  a  correct  proposition  of  law,  and  again  expressed  himself  to  the  ef- 
fect that  he  did  not  recollect  any  testimony  in  the  case  which  would  author- 
ize  the  jury  to  Bad  that  the  plaintiff  was  guilty  of  any  contributory  neglU 
^ence,  and  invited  the  counsel  for  the  defendant,  if  the  court  were  in  emHT 
in  tliatr^ard,  to  point  out  any  evidence  which  would  indicate  any  act  showing 
such  negUgenoe.  The  counsel  failed  to  refer  to  any  such  testimony,  for  the 
obvious  reason  above  mentioned,  but  be  did  respond  to  the  inquiry  of  the 
court  by  saying  that  he  thought  It  waa  for  the  jury  to  determine  that  ques- 
tion from  the  way  the  (daintiff  rode  along  there,  and  from  the  way  the  injuiy 
occurred.  Again  reverting  to  the  testimony,  it  is  found  that  there  were  no 
facts  or  circumstances  which  would  justify  the  jury  in  sajdng  that  tbeplain- 
tiff  waa  not  riding  in  the  usual,  ordinary  way  of  an  invited  guest.  We  see 
no  errqr  in  the  ruUng  upon  this  request,  and,  as  this  is  the  only  exception  In 
the  case  of  any  moment,  our  conclusion  upon  It  Is  deoisive  of  this  a^peaL 

The  Jndgmoit  and  order  appeiUed  from  should  be  affirmed.   All  ooncnr. 
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Bbowm  «l  Tauskjk. 

(CUv  Court  of  New  Tatk,  General  Term.  Ootober  M,  1891.) 

Actiok  ov  Ncb— ArriRMATiTE  Dbfensb— Right  to  Ofbk  jlxd  Clo». 

In  an  action  od  a  note,  wbera  defendant  odmito  the  execntlon  of  tho  nota,  and 
doea  not  deny  bdt  allegation  ol  the  complaint,  bot  seta  np  afBrmatively  want  of 
oon^derattoD,  he  qm  the  right  to  mwd  and  oloee.  AM&rbag^  t.  Peetwjh.  (Com.  PL 
K.  TO  18  N.  T.  Snpp.  458,  followed. 

Action  hj  Samuel  J.  Brown  against  Barnard  Tanslc^  on  a  promlaaoiy 
note.   Judgment  for  platnUff.   Defendant  apppals.  Keversed. 

Argued  before  Ehruoi.  C.  J.,  and  Van  Wtox  and  MoCabiht,  JJ. 
Jf.  L.  JSrUmffert  for  appellant.   Herman  Fromme,  tot  respondent. 

Van  Wtok,  J.  The  ccHuplalnt  allied  the  making  and  delivery  to  plain- 
tiff b;  defendant  of  his  cerlain  promissory  note,  the  due  presentation 
of  the  same  for  payment,  and  its  nonpayment.  The  answer  speclflcally 
admitted  the  making  of  the  note,  and  did  not  deny  any  of  the  allegations  of 
the  eumplaint;  and  under  section  522  of  the  Code  they  were  therefore  to  be 
taken  as  true,  and  tbe  plaintiff  was  entitled  to  recoTer  without  any  proof, 
notwithstanding  that  the  answer  all^^  affirmatively  that  the  nute  was 
given  without  consideration,  under  an  agreement  with  plaintiff  that  the 
■aim  was  to  be  paid  only  out  of  the  profits  of  a  certain  business  that  had 
nalizad  no  profits.  Tbe  defendant  claimed  the  affirmative,  and  requested 
the  right  to  open  and  dose  to  the  jury,  which,  however,  was  denied  him, 
and  to  whteb  he  duly  excepted.  The  affirmative  and  the  consequent  rlgtit  to 
make  the  dosing  address  to  the  Jury  by  the  defendant  was  in  this  case  a  sub- 
•taoUal  right,  the  denial  of  which  entitles  him  to  a  reversal  of  the  judgment. 
That  such  was  his  right  is  clearly  shown  by  the  decision  of  our  appellnte  au- 
thority in  the  Auerbaeh  Case,  (Com.  B.  N.  Y.)  18  N.  T.  Supp.  453.  in  which 
Chief  Justice  Dalt  says:  "Tlie  right  of  the  affirmative  belonged  to  the  de- 
fendant, who  had  affirmatively  pleaded  nondelivery  of  the  note  by  hira,  and 
want  of  consideration."  So,  too,  in  Grabosski  v.  tiewrz,  (Com.  PI.  N.  Y.) 
17  N.  Y.  Supp.  528,  Judge  Bisohoff  says:  "Thn  defensee  were  limited  to 
want  of  consideration  and  the  procurement  of  the  note  by  duress,  neither 
ot  wbleb  disputed  the  making  and  delivery  of  the  note;  and,  before  the  bur- 
den of  eetaUishlng  the  fact  of  consideration  by  a  preponderance  of  the  evi- 
dence oonld  be  in^posed  upon  the  plaintiff,  it  was  requisite  that  the  defend- 
ant abottld,  in  the  first  place,  impeach  the  presumption  of  consideration  by 
evidenee  from  which  the  want  of  consideration  was  made  to  appear  or  could 
be  inferred.  The  trial  judge,  therefore,  properly  ruled  that  the  affirmative 
aidp  of  the  case  was  with  the  defense. "  At  tbe  trial  of  the  case  now  under 
consideration  the  affirmative  should  have  been  awarded  to  tbe  d^endant,  and 
tlie  failure  to  do  so  was  error,  which  requires  that  the  Judgment  appealed 
from  be  reversed,  and  a  uw  trial  granted,  with  coats  to  appellant  to  abida 
Um  aTMit*  Ail  ooncnr. 


LOOAM  ft  tU.  0.  BeRXSRIBB  APABTXBNT  AflS'N. 

(Cttv  Court  of  Nmo  York,  OenenU  Term.  Ootobw  S4, 189&) 

Oiwmiu  Tbsiksmiwcii  "niiiHiii  innn"  or  Fastt. 

Flalntiiri  made  and  delivered  to  defendant  a  hot-water  pressnra  tank  under  a 
eoDtraetthatltshonldbetodefendBnt*B'*entire*atiBfactton."  A  mistake  In 
elBg  the  manhole  at  the  top  instead  of  at  tbe  side  was  remedied  after  deliveiy  Iqr 
knreriag  tht  foundation  so  aa  to  permit  the  passage  of  a  man  between  tbe  tank  and 
tbe  eelUng.  Defendant  then  used  tbe  tank  for  naariy  two  yewrs.  Held,  in  an  ac- 
tion for  the  price,  that  defendant  oonld  not  oom plain  of  a  cnairn  deduiag  his  U»- 
blllty  In  ease  merely  of  snbatantlal  performanoe  «t  tbe  eontiiaot 


A^ieal  from  trial  tenn. 

T.20H.T.8.11O.8— 24 
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nnr  tobk  auppUMBn,  vcd.  20.        [Ciiy  CtN.Y. 


Action  hj  711118111  J.  Ix^an  and  others  against  the  Berkshire  AtnitoMait 
Association  to  recover  for  the  prlee  of  a  heUwater  pressure  tank  famMwd 
defendant  Jndgiaant  for  plaintiffs.   Defendant  ^>pealB.  AjUrmed. 

For  decision  on  former  appeal*  revendog  a  JndgmiBnt  of  noosoit*  aoa  18  K. 
T.  Supp.  164. 

Argued  hefora  Tax  Wygx  and  MoCabtht,  JJ. 

SUekn^f  Spenoer  d  Ordwap»  for  i^pellaat.  Lyon  A  amiih,  tor  respoad- 
ents. 

Van  Wtck,  J.  The  oomplalnt  idleges  that  plaintiffs  agreed  to  makea  bot- 
water  pressure  tank  of  oertaln  dimensions  tor,  and  deliver  the  same  to«  de< 
fendant  on  foundaUon  In  cellar;  that  the  same  was  so  made  and  delivered; 
that  an  alteration  was  required  by  defendant,  which  plaintiffs  made;  and  that 
defendant  retained  and  slili  has  possession  and  use  of  the  same,  but  refuses 
to  pay  therefor,  although  payment  has  been  demanded  of  him.  The  answer 
oonbUned  only  a  genunl  denial.  The  plaintiffs  at  the  trial  proved  the  oon* 
tract  fuller  In  detail  than  they  had  alleged  It  in  the  oomplalnt,  and  this  they 
had  the  right  to  do^  The  contract  provided  that  the  work  was  to  be  done  "to 
defendant's  entire  satisfaction. "  Several  of  appellant's  objections  are  founded 
upon  what  he  contends  was  error  for  the  court  to  charge  the  jniy  "that  pUdn- 
tiffs  were  bound  to  furnish  this  work  in  such  a  manner  that  it  compiled  aab- 
stantlally  with  the  contract,  and,  if  you  find  that  the  contract  was  substan- 
tially performed,  the  defendant  is  bonnd  to  pay."  This  was  not  error  against 
the  defendant.  BoUor  Co,  v.  fiordsn,  101  N.  Y.  887,  4  K.  B.  Bep.  749.  The 
contract  was  simply  to  make  fur  and  deliver  to  defendant  a  chattel,  and  whiofa 
was  done  September.  1890,  and  defendant  had  ever  since  retained  and  was 
still  using  lU  for  the  purpose  for  which  It  was  made,  in  May,  1892,  the  time 
of  trial.  Mr.  Moran,  the  defendant's  superintendent^  whomaidethe  contract, 
and  couoededly  had  full  authority  to  act  for  defendant,  teetlfles,  at  folio  120, 
as  follows:  "This  taok  is  in  our  house  now,  and  we  are  still  using  it.  This 
tank  was  put  upon  the  foundation  in  this  way,  and,  with  the  exception  that 
we  lowered  the  foundation  a  little,  it  is  now  pretty  near  as  it  was  delivered 
to  us  in  the  ffrst  place,  with  the  manhole  still  up."  The  contract  provided 
that  this  manhole  should  be  on  the  side,  whereas  it  was  made  on  the  top^  of 
the  taok,  but  plaintiffs  testided  that  this  mistake  was  easily  remedied  w!Hi 
defendant's  consent,  and  without  altering  the  tank,  by  lowering  the  foand*- 
Uon,  whitA  would  lower  the  tank  so  as  to  leave  sufficient  .space  between  the 
ceiling  of  the  cellar  and  the  top  of  tlie  tank  to  permit  of  a  man  entering  it 
through  this  manhole,  and  Moran  says  that  the  foundation  was  so  lowwed. 
It  is  true  that  it  was  testified  that  defendant  had  been  neceasarlly  compelled 
to  have  some  new  flanges  attached,  by  another  machinist,  to  the  tank,  and  it 
is  equally  true  that  plaintiffs  testified  that  the  ilaoges  which  were  attaidied  tay 
them  were  perfect  uid  complete;  and  hence  that  what  dtfenduat  had  eanaad 
to  be  done  in  this  regard  was-  entirely  unnecessary.  Bemembering  tha*  de- 
fendant had  not  oonnterdaimed  for  the  cost  of  these  eortm-flangee,  voaldit 
not  seem  ttiat  plaintiffs  were  entitled  to  a  direction  in  their  favor  up(m  Mr. 
Moran's  evidence?  However,  the  court  refused  to  so  charge  4s  requested  by 
plalntlffB  at  folio  168,  and,  notwithstanding  the  aceeptamse,  retoatlon,  and 
use  of  thedwttel  bgr  datsndant  for  nearly  two  years,  the  oonrt  waa  indnlgent 
to  defendant,  and  diarged  that,  before  the  jury  ooold  find  for  plaintifBw,  tfe^ 
must  decide,  from  all  of  the  evidence,  that  phdntifb  bad  snbstanttaUy  per- 
formed thdr  contract.  Thedefendant^scomplalnt,  In  reference  to  tUa  oharga* 
ia  of  no  avail,  and  the  verdict  of  a  jury,  which  decreee  payment  for  a  tuk 
Whidi  was  retained  and  used  fw  nesr^  two  years  after  ito  dsliimy,  Bost 
be  sustained,  unless  seme  error  of  law  was  committed.  The  defeodant**  ex- 
ceptions do  not  seem  substantial,  in  the  view  which  has  been  taken  of 
pleadings  and  proof,  and  the  judgment  is  alBrmed*  wltti  oorta. 


DigitizGd  by  Google 


€ll7  Ct  N.Y.},  oocHBAN-  oonoM  smu)  on.  oo.  «.  h*tot.kb.  S71- 


(ate'  Court     Ihw  Fwft^  OiMral  Turn*  Ootabar  UM4 

Whar»Mlel»«d«of  so  naay  bamU  ootbm  Med  oil  for^Ootoberdalmrr.* 
free  on  bowd,  and  Uie  Mller,  who  livee  la  a  distant  state,  ships  several  Iota  wUhr 
oat  otber  DOttoe  to  ttio  oonslgiieo  than  a  nokioe  by  mail,  and  the  consignee  makM 
BO  objootion  to  maner  (rf  sommentisenbae^MDi  sUpmentt  made  In  the  sane  man- 
ner.  and  arrlvlnar  on  the  last  day  of  the  month,  la  good,  though  the  seUer  did  not 
leoelTe  It  until  the  d»j  f  oUowlag. 

Appeal  from  trial  term. 

Aotloii  \iy  tfae  Cochran  Cotton  Seed  Oil  Company  agftinBt  Tbeo.  HMbl«r«nd 
•thers.   Judgment  for  plaintiff.   Defendants  appeal.  Afflrmed. 
Argaed  before  Ehblioh,  C.  J*»  and  Yan  Wtok  and  MoCabtht.  JJ. 
M.  P.  Staffonit  for  appellantB.       B.  Honej/man,  for  respondent. 

Tan  Wtck,  J.  The  plaintiff,  whose  place  of  batlnees  Is  at  Bock  Hill,  8. 
C,  sold  on  September  15, 1891,  to  defendanta.  whoM  place  of  bnsinew  is  in 
New  York'  eltjrt  200  barrels  of  cotton  seed  oil  for  October  deliverT*  in  New 
York  at  29  cents  per  gallon,  free  on  board,  weight  guarantied.  l?he  plafn- 
tifP,  fffHn  time  to  time  prior  to  October  22d,  shipped  to  defendants  tn  aeoord- 
MDce  with  tills  contmct  three  lots  of  50  barrels  each  by  the  Peansylvanta 
Railroad,  a  commoo  carrier  selected  bj  it  and  not  objected  to  by  defendants, 
and  at  the  time  of  each  of  saeh  shipments  notified  defendants  by  ebbiI  of  the 
same,  and  inclosed  a  bill  of  lading  of  the  same,  and  also  drew  upon  defend- 
ants for  the  amount  of  such  shipment,  which  drafts  were  alwaya  paid  opon 
presentation.  The  plaintiff  had  given  no  other  notice,  and  this  was  the  only 
effort  made  by  it  In  reference  to  the  delivery,  and  yet  the  defendants  had 
received  and  accepted  these  first  three  shipments  and  paid  for  them  without 
complaint  on  their  part,  either  as  to  the  carrier  or  the  place  and  method  of  de- 
livery in  New  York.  The  dealing^  and  transactions  between  the  parties  as 
to  the  delivery  of  these  first  three  lots  certainly  made  an  agreement  as  to  tfae 
carrier,  th«  place  of  delivery  in  New  York,  and  the  method  thereof,  and  all 
that  plaintiff  was  called  upon  to  do  in  reference  to  the  delivery  of  tbe  last  lot 
at  50  barrels  was  to  ship  Uiem  at  Hock  Hill,  by  the  same  carrier,  and  imme- 
diately  mail  notice  of  the  shipment  with  the  bill  of  lading  as  it  had  previ- 
oasly  done  upon  each  of  the  first  three  shipments,  and  draw  upon  defendants 
for  the  amount  of  the  invoice.  Of  course,  the  same  must,  during  tbe  month 
of  October,  have  reached  the  same  pier  at  which  the  other  lots  had  been  de- 
livered and  aceepted.  All  of  this  was  done,  and'  this  ship>meot  reached  sueh 
pier  in  New  York  on  October  Slst,  and  If  defendants  did  not  learn  of  the 
same  until  tbe  next  day  it  was  either  their  own  fault  or  that  of  the  carrier, 
who  had  ceased  to  be  the  agent  of  the  plaintiff  the  moment  tbe  oil  reached  its 
destinatkHi,  free  on  board  and  on  time.  It  would  seem  that  defendants  bad 
realized  that  It  wm  tbeir  doty  after  receiving  this  notice  and  bill  of  lading  to 
Tomko  inqoliy  m  to  the  arrival  of  tbe  shipiDon^  for  we  find  them  on  tb^  day, 
at  12  o*clo^  soon,  at  Uie  carrier's  pier  asking  It  the  same  bad  arrived,  and 
npoo  being  inflamed  that  tbe  car  had  not  yet  arrived  they  left  no  instructions 
for  tbe  earrier  to  inform  them  if  the  car  rtiould  arrive  later  on  that  day;  and 
cnrt^nly.  the  plaintiff,  who  wm  800  miles  away,  and  knew  nothing  of  the  de- 
Jay,  coold  not  have  so  Intnioted  the  carrier.  The  plaintiff  made  the  same 
deliTCty  of  this  lost  lot  as  it  had  of  ^  three  others,  and  the  delivwy  was 
goad  as  to  an.  i'oo^  £rm  Workt  v.  long  laUmd  A  Co.,  62  K.  Y.  273. 
Both  parttMireqifested  the  court  to  direot  a  verdict,  and  neither  requested  to 
go  to  the  Jnry.  The  verdict  Instroeted  for  ididntlfl  is  not  against  the  weight 
of  evidenosb  and  the  judgment  is  affirmed,  with  costs.  Ail.conoar. 
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Wahu  b.  MoMoxjeh. 

(OMtf  Court     ITflW  Fortt,  9«MniI  Tpim.  OoMMr  H IM-) 

Snoorar— BxAHiFATioir  or  Ai>Tmn  Pabtt  bbtorb  ^huZh 

In  an  toUon  by  an  exeeator,  after  service  of  sammons,  in  support  of  a  motion  tor 
an  order  directing  the  examination  of  defendant  to  enable  plaintiff  to  frame  his 
Obmplaint,  plaintuT  made  affidavit  that  he  had  dteooTersd  ui  tAftatofa  booiks  of 
•coounta  a  running  aooount  with  defendant,  showing  itons  of  ohaisw  and  and- 
Its,  In  whlbh  was  a  balance  doe  testator;  that  he  hod  been  unable  to  dlsotmr  any 
explanatory  entries  in  the  booka  as  to  the  aoooont,  but  was  Informed  tbat  there 
was  an  agreement  between  testator  and  defendant  In  relation  to  the  rratal  of  cer- 
tain premises;  and  that  be  believed  the  rental  of  said  premises  was  embraced  in 
■aid  aoooonta.  HMd,  that  the  plaintiff  was  mtltled  to  u  examination  oC  detsnd- 

BDt. 

Appeal  from  special  term. 

Action  hy  Charles  G.  F.  Wahle,  executor.  aKainstSamael  HcUiUen.  From 
an  order  refusing  to  vacate  an  order  dlrocting  Iiis  examlnattan  before  trial* 
defendant  nppeals.  Affirmed. 

Argued  before  Ebslioh,  C.  J.,  and  Tan  Wyce,  J. 

John  C.  Shaw,  for  appellant.   Sdtoard  O.  Stone,  for  respondent. 

Yah  Wtok.  J.  Tbe  plaintiff,  snlng  as  an  executor,  seeks,  after  service 
of  summons  and  before  trial,  an  examiDation  of  the  defendant  in  order  to  en- 
able him  to  frame  his  complaint,  and  his  affidavit  upon  which  such  examina- 
tion was  ordered  sets  forth  that  he  has  discovered,  in  the  books  of  account 
kept,  owned,  and  left  b^  his  testator,  a  running  account  with  defendant, 
which  shows  Items  of  charges  against  and  credits  to  defendant,  and  that  the 
same  shows  a  tnlance  of  9283.42  as  due  the  testator  from  defendant;  but 
that  he  has  been  unable  to  discorer  my  explanatorj  entries  in  the  books  as 
to  these  charges  and  credits,  although  he  has  been  informed  by  some  of  his 
(testator's)  relations  that  there  was  some  agreement  hj  his  testator  and  de- 
fendant as  to  the  rental  of  certain  named  premises,  and  that  he  belleTestbat 
the  rental  of  sitid  premises  la  embodied  in  said  account,  and  that  he  baa  fully 
and  fairly  stated  the  case  to  his  counsel;  thi^  he  has  a  good  and  aabstantiat 
cause  of  action  on  tbe  meritSi  aa  he  Is  advised  by  such  connsel,  which  be 
verily  belicTes,  and  that  he  is  unable  to  properly  frame  his  complaint,  and 
therefore  seeks  to  examine  defendant  in  order  to  do  m.  The  defendant  did 
not  Interpose  aoy  opposing  affidavits,  but  merely  moved  to  vacate  the  <»der 
on  Uie  papers  upon  which  it  was  granted,  and  this  appeal  Is  from  tbe  order 
refusing  to  Tac^.  Tbe  rule  with  regard  to  the  exanunatt<m  of  a  partv  be- 
fore trial  Is  one  of  discretion.  Iftrbafft  v.  City  qf  Uttaot  109  N,  T.  81,  1& 
K.  E.  Bep.  62.  It  is  therefOr«  flexible,  and  most  be  adapted  to  and  oontrolied 
by  tbe  facts  and  drcoroatances  of  each  case,  considered  with  reference  to  th» 
relations  existing  between  tbe  parties.  Carter  ▼.fl'ood,  (Sup.)  ION.  T.Snpp. 
647.  If  the  Information  sought  is  neoessarily  wholly  witbin  or  moce  within 
tlie  knowledge  of  one  party  than  the  other,  an  order  for  the  examination  of 
SDch  otlwr  dioald  be  granted,  and  especlaUyso  w  hen  the  party  seddng  the  ex- 
amination of  hts  adversary  Is  suing,  as  this  plaintifr,  la  a  representative  ca- 
pacity. In  the  cue  <A  Raymond  T.  Brooka,  SS  How.  Pr.  383.  whrae  the  plain- 
tiff was  suing  as  an  administrator,  the  court  said,  in  sustaining  an  order  fbr 
examination  of  the  defendant:  "The  plaintiff  suing  in  a  representaUve  ca- 
pacity, and  not  having  personally  participated  in  the  matten  oonooming 
which  inqniry  la  sought,  properly  enough  asks  that  he  may  be  allowed  to  ex- 
amine one  of  the  defendants,  who  Is  reasonably  supposed  to  have  tbe  knowl- 
edge to  ascertain  Uie  fsets."  Tbe  plaintiff's  affidavit  Is  soffldent  to  snstaia 
the  order,  and  tbe  same  is  affirmed,  with  $10  costs. 
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HOWLAHD  «.  BaTMB  0t  Ol. 

(CVy  Court  of  New  Forit,  General  Term.  Ootobar  H,  1881.) 

NbOOTUBLB  IltBTBUKniTB— KlOHTS  OV  BOHA  TlDM  HoLDIBS. 

Wliexa  dsfendAota  admit  making  and  indorsing  for  value  a  promlssoiy  note  paj!> 
able  to  tbelr  own  order,  an  aUegaUon  that  the  note  waa  delivered  to  a  certain  oop- 
poratlon,  and  not  to  plalntUEi  and  that  the  reoairer  <a  encb  oorporatiaa  renmnoaa 
•11  ol^nu  to  the  noM,  will  not  aSeot  dafendanVa  llabllitj,  when  flie  evldenoe 
ahows  that  plaintiff  was  the  ownar  of  the  note  for  nine,  It  being  immaterial  where 
he  obtained  u  sinoe  the  note  was  Indotaed  brdefendanta  In  Uankt  henoa  wonU 
paaa  to  any  one  1^  delivery. 

Appeal  from  trial  term. 

Action  hj  Loaia  M.  Huwland  agafaut  De  Witt  G.  Bataa  and  othoa  to 
eover  opon  a  promissory  note  mud«  faj  defendanta.  From  a  Jndgmenfe  ftor 
plaintlffp  defeodants  appeal.  JJUnaeA. 

Argued  before  Ehbligh,  0.  J.»  and  Van  Wtok.  J. 

Thomtu  H,  Wagttafff  Jr,,  tor  appeUants.  dint,  Bfoat  A  Montgonurjf,  tar 
respondent. 

Van  Wtok,  J.  This  acUon  Is  npon  a  promissory  note  made  defend- 
ants, as  thej  admit,  for  valuable  consideration,  payable  to  their  own  order 
and  indorsed  by  tbem.  but  tbey  allege  that  the  same  was  by  them  delivered 
to  a  certain  corporation,  and  not  to  plaintiff;  and  the  rn^iver  (rf  aacb  oi^ 
poratitm  renounces  all  title  to  or  claim  hi  the  same,  while  the  plaintiff  gives 
evidence  which  cleuly  shows  that  he  Is  tha  owner  and  holder  of  the  same  for 
value,  and  there  seems  no  doubt  but  that  he  la :  and  whether  he  secured  the 
note  directly  from  defendanta,  or  from  the  corporation  to  which  they  contend 
that  they  delivered  it  for  value*  can  make  no  difference  to  defendants,  for 
plaintiff  produced  the  note  on  the  trial,  and  the  same  was  marked  in  evi- 
dence, and  bore  their  indorsement  In  blank,  and  hence  would  pass  by  deliv- 
ery to  any  one.  Upon  the  record  it  is  certain  that  neither  the  corporation 
nor  ita  receiver  could  now  maintain  an  action  against  the  defendants  upon 
the  note.  At  the  close  of  tbe  testimony  both  piurtiea  requested  the  court  to 
direct  a  verdict,  and  neither  requested  to  be  allowed  to  go  to  the  jury  opon 
any  question,  and  thus  tbe  court  became  tbe  trior  of  tbe  facts  as  well  as  of 
tbe  law,  and  his  direction  of  Judgment  for  plaintilT  la  aupp<ttled  by  (he  «vl- 
dence,  and  was  not  a^nst  the  weight  ot  evidence. 

Tbe  jndgment  la  to  be  affirmed,  with  costs. 


BOTHSOHILD  t>.  DiTKBSDOB  FLINT  GUSB  Co. 
(Cttv  Coitrt  of  New  Forh,  Special  Term.   Jannarj  ft,  1898.) 

ARaCHKKin^DOKBSTIC  COSPOUTlOIfB— **PSIITCIPAL  PUOB  or  BUSHTBSS.** 

Under  Code  Civil  Proc.  1 8168,  allowing  attaobmenta  to  Issne  out  of  tbe  ot^  ooort 
otf  New  York  against  a  domeattooorporation  whose  prindnal  place  ot  bnsinsaa  Is 
not  wltbtn  tite  elty  of  New  York,  It  b  a  qnestlon  of  fact  whether  defendant's  prin- 
cipal plaoe  of  business  Is  in  such  ctty.  and  the  redtala  of  (he  oertlfloate  of  inoor^ 
poration  are  not  oonolnslve  of  that  fact.  BlumenUial  v.  Jfanufoeturlno  Co., 
(City  Ct  N.  Y.)  16  N.  Y.  Snpp.  828,  dIsUnguIabed. 

At  chambers.  Action  by  Alonzo  Bothschild  against  the  Dlthredge  Flint 
Olass  Company  to  recover  for  tbe  cost  of  advertiHing  in  tbe  Jewelers'  Weekly. 
Defendant  moves  to  vacate  an  attachment  theri>tofore  granted,  on  the  ground 
that  defendant  did  not  have  Its  principal  office  in  tbe  city  of  New  York.  Mo* 
tion  denied. 

UTatAan,  Sondheim  dt  BotAMAUd,  for  plaintiff.  Sewardt  QuthHt  A  Jforo- 
wetz,  for  defendant. 

HcGabtbt,  J.  This  is  a  motion  to  vacate  an  attachment  granted  against 
tbe  defendant*  a  domasUc  corporation,  on  tbe  ground  that  ita  principal  plaoa 
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of  business  vas  not  in  the  city  (tf  Xew  York.  Code  Civil  Froc.  §  3169. 
Affldavlts  have  been  submitted  en  -^th  -sl4a>t  aad  ttie  matter  is  before  me  on 
the  merits.  The  defendant  contends  that  having  filed  its  certiflcate  as  re- 
quired b7  statute,  in  which  it  designates  as  follows:  "The  said  oompan7 
to  be  {ormed  for  the  purpose  of  oarryiqg  on  a  part  ot  its  bosinoss  in 
the  town  of  New  Brighton  and  oounfy  of  Beaver  and  state  of  Pennsyl- 
vania, and  that  the  oames  of  the  town  and  eounty  within  this  state  la 
which  the  prineipiil  psrt  of  the  business  of  said  company  is  to  be  trans- 
aoted  is  Uie  city  and  county  of  Kew  Xotk." — this  is  all  that  is  necessarv; 
and  cites  Blummthal  v.  Manufacturing  Co.,  {City  Ct.  N.  Y.)  15  T. 
Supp.  826.  That  case  does  not  support  the  contention  claimed  for  by  the 
dofendant  It  determines,  however,  thati  a  domestic  corporation  having 
once  declared  1^  Jits  oertiSeate  of  Incorporation  as  to  the  principal  place  of 
bUBinees,  it  cannot  claim  another  place  as  its  principal  place  unless  by  filing 
an  amended  certificate  .giving  notice  of  auch  a  cbaqge  in  conformity  with  tbe 
•tatute.  It  ia  not  wough  to  declare  in  tbe  certiQcate  that  a  particular  place 
is  or  will  be  its  principal  place  of  business,  but  such  must  be  so  in  fact.  Ik 
then  becomes,  when  disputed,  a  question  of  fact  to  be  determined  whether  the 
defendant,  a  dooaestlo  corp<H^tlon,  has  its  principal  plaee  of  business  within  the 
city  of  New  York.  I  have  examined  tbe  affidavits  presented  by  both  sides, 
and  am  of  the  opinion  that  tbe  defendant's  principal  plaee  <^  business  is  not 
within  the  dty  of  New  York,  and  therefore  the  motion  to  yaeats  the  attach' 
msttt  abonM  be  denied,  with  910  costa. 


Bafaukt  H  al.  V.  BoEHM. 
(OtiV  Court  <tf  New  Fork,  Gmeral  Tnm  October  U,  UM.) 

FUADiKos — Bnj,  or  PjjcnotTLARs— DiscBmoy  or  -Coubt. 

Under  Code  Civil  Froc  |  Ml,  which  pravidM  that  '^tha.oonrt  Id  aavoaee  di- 
rect a  bill  of  partioalart, "  in  an  action  an  m  quantum  meruit  for  work  ocoe  and 
materials  furnished  at  defendant's  request,  to  wfaiob  defendant  answered  Uiat 
*plalntiffdid  perform  for  defendant  oertam  labor  and  famlsbed  certain  materials," 
bnt  a  part  of  tbe  same  was  not  performed  and  furnished  at  his  request,  and  was 
dlfterent  from  the  wdi^  he  had  requested  done,  tbe  oooit  luroperljr  graatsd  a  mo- 
Uon  for  a  bill  of  parUoulars  of  (heoefeasa. 

Appeal  from  trial  term. 

Action  by  Henry  Rafalsky  and  others  i^ainst  Samuel  O.  Boehm.  From 
an  order  granting  plaintiffs'  motion  for  a  bill  of  particulars,  defendant  mp- 
peals.  Affirmed. 

Argued  before  Ehklich,  C.  J.,  and  Van  Wtck  and  MoGabtht,  JJ. 
Jtroloman  A  Ammmith,  tot  appellant.   Rugtm  COhn,  Aht  respondents. 

Tan  Wtck,  J.  The  complaint  is  on  a  guantwn  maruit  for  woik  done 
and  materials  furnished  to  defendant,  and  at  his  reguesL  Tbe  plaintifb  fur* 
nished  a  bill  of  particulars  of  their  claim,  and  thereafter,  and  after  aervice 
of  the  answer,  moved  for  a  bill  of  particulars  of  part  of  defendant's  defenses, 
which  be  wae  directed  to  furnish  by  the  order  from  which  this  appeal  is  taken. 

The  appellant's  contention  Is  that  "the  answw  is  a  general  denial,  and, 
though  the  defendant  has  put  his  denial  of  performance  in  a  somewliat  more 
specific  form  than  was  uecessury,  the  plaiutiffo  cannot  avoid  tbe  obligation 
to  furnish  proof  to  establisb  their  right  to  recover."  and  hence  that  he  was 
Improperly  ordered  to  furnish  a  bill  of  particulars  his  alleged  defense. 
However,  Ms  answer  does  not  contain  a  general  denial,  and  contains  no  specific 
denial,  except  as  to  the  reasonable  worth  of  the  work  and  materials ;  and 
therefore  tbe  plaintiffs  would,  upon  the  trial,  be  called  upon  to  prove  only  the 
value  of  the  items  of  work  and  materials  spedfied  In  their  bill  of  particulars, 
and  need  not-prove  that  the  same  were  perfwrncd  and  furnished  for  or  re- 
quested bj  dsfsndaat.  The  order  appealed  from  le^niied  the  defendant  to 
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f  arnlah  a  bill  of  particulars  of  the  defenw  «et  up,  or<atteaipted  to  be  nt  op, 
in  tlie  second  paragraph  of  his  answer,  which  "alleges  that  the  plalntifb  did 
and  perfmned  for  defendant  oertalo  tabor  and  furnished  oertain  materials;** 
bnt  that  part  of  the  same  was  not  performed  and  fumisbed  at  Us  request, 
and  was  different  from  the  work  which  he  bad  reqaested  then  to  do.  There 
Is  not,  in  terms,  an  allegation  that  the  certain  labor  and  materials  are 
the  same  labor  and  mnteri^  mentioned  in  the  complaint,  or  any  part  thereof; 
but,  assuming  that  Infereotially  there  Is,  still  this  plea,  if  not  Insufficient  and 
frivolous,  is  at  best  too  indefloite  and  uncertain  to  inform  plaintiffs  as  to  what 
items  of  labor  and  material  alleged  in  tlie  complaint  and  qtecified  in  tbeir 
bill  of  particulars  is  to  be  disputed  bv  defendant  on  the  trial,  and  to  this  in- 
formation thej  certainly  are  entitled.  It  may  be  that  plaintiffs  could  have 
requested  and  secured  greater  relief,  and  assailed  tliis  plea  as  insufflctent  and 
friToluns,  or  had  itmndemoredeflnlte  and  certain.  However,  they  bare  only 
asked  for  a  bill  of  particulars  which  shall  specify  whether  the  work  and  ma- 
terials mentioned  in  this  paragraph  of  the  answer  are  the  same  work  and  ma- 
terials referred  to  in  the  complaint,  or  any  part  thereof;  and,  if  so,  what  part, 
and  what  part  thereof  was  not  performed  and  furnished  ^  bis  reqaest,  etc. 
If  their  motion  had  taken  another  form,  as  snggested,  it  is  trae  that  they 
might  have  so  forced  the  desired  information ;  but  that  cannot  be  good  reason 
for  reTersing  an  order  which  rests  in  the  sound  diaeretion  of  the  court,  by 
section  S31  of  the  Code,  which  says:  **The  court  may,  in  any  case,  direct  a 
bill  of  particulars,  **  and  which  has  often  been  exercised  in  extrabrdinary  and 
celebrated  eases,  and  sastalnedby  the  court  of  appeals.  Tilton  t.  BeecheT,^^ 
K.T.176;  J>w<;AeT.i'iwurane«Co..84N.  Y.493;  wxACtmardy.Francklyn, 
111  N.  Y.  611. 19  N.  £.  Bep.  92.  The  only  limit  to  the  exercise  of  this  power 
seems  to  be,  do  the  moving  papers  disclose  such  a  condition  of  affairs  as  will 
force  the  conclusion  that  a  bill  of  particulars  is  necessary  to  enable  the  moving 
party  to  safely  meet  bla  adversary  at  trial?  The  exercise  of  this  power  has 
seldom  been  dlsturl>ed  on  appeal,  while  the  refusal  to  exercise  it  has  often 
met  reversal.  The  bill  of  particulars  as  to  the  second  pari^raph  oC  the  an- 
awer  was  properly  ordered,  and  so,  too.  as  to  the  fourth  paragraph.  Murray 
V.  May}>U,  (Sup.)  B  N.  Y.  Supp.  289. 
Tbe  order  appealsd  from  is  aiarmed,wltb  410  costs.  All  oonenr. 


Pccoi  0.  Barnbt. 

(CUv  Court  ^  New  York,  <iencrnl  Term.   October  H 
Oramuors— AoTiOK  ox— PsHFOHVAirca— BirxDsir  or  Proof. 

In  ui  BctioD  to  recover  for  ezcavatlDg,  at  so  much  per  yard,  the  number  of  wUeh 
it  had  been  agreed  was  to  be  asoertalned  b;  the  certiflcate  of  a  oertain  surveyor, 
where  piaintUf  offer*  snota  certiflcate  aa  evldoDoe  of  tb«  nnmbOT  of  yards,  ana  de- 
fsadant  deniae  Its  ooRacaneas,  the  burden  la  on  dafsndant  of  disproving  its  eorreot- 
ness. 

Appeal  from  trial  term. 

Action  by  Antonio  G.  Puod  against  Charles  T.  Barney  to  recover  a  bal- 
ance due  on  a  contract  for  excavating.  Judgnseat  for  plaintlfl.  Defsndaat 
appeals.  Affirmed. 

Argued  before  Ehrlice.  C.  J.,  and  Van  Wtok  and  MoCartbt.  JJ. 

Arnold    Qrtent  for  appellant.   Bzekitl  Fieaman,  for  respondent. 

Yak  Wtck,  J.  These  parties  entered  into  a  contract  whereby  jrialntiff 
agreed  to  excavate  and  remove  earth  and  rook  from  12  city  lots  belonging 
to  defendant  at  91.60  per  cubic  yard  for  rock,  and  80  oents  for  earth;  and 
the  contraiA  provided  that  "the  measurements  shall  be  made  by  Bobert  A. 
Serrell,  city  aarveyor,  and  the  payments  shall  be  on  his  written  certiQcate," 
woA  that  the  defendant  "  will  pay  for  said  work  at  said  prices  on  the  certifi- 
cate of  aaid  sarrcjor.**  It  appears  th^  defendant,  without  any  qaestt<m. 
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made  seren  paymenta  on  ttae  several  certlflcatea  of  tbfs  sarvejor,  which 
were  presented  to  him  by  plaintiff*  but  refused  to  make  the  ^btb  and  Snal 
payment,  altbougb  plaintiff  presented  to  him  the  certificate  of  the  snrveyor 
as  to  the  number  of  yards  of  earth  and  rocit  which  had  been  azeavated  on 
the  premises,  and  which  certificate  Is  as  follows: 

"NbwTork,  April  28. 1891. 

"The  amount  of  earth  and  rocli  now  excavated  and  removed  according  to 
sizes  in  contract  from  off  or  lots  on  norlh  side  of  90th  street  and  south  side  of 
9l8t  street,  beginning  100  ft.  west  of  West  End  avenue,  150  ft.  front,  both 
streets,  is  as  follows:  Earth,  5,605  -cubic  yards;  rock,  9.888  cable  yards;  to- 
tal, 15,488  cubic  yards.  Robert  A.  Sebrsll.  City  Surveyor. 
"To  A.  <?.  Ptuxi.  Bxeauxtor.   C.  T.  Barney,  Owner." 

The  cost  of  excavating  this  rock  and  earth  at  the  prices  agreed  to  In  the 
contract  would  respectively  amount  to  $15,812.80  and  64,484.  nudcing  #20.- 
296.80.  upon  »ccount  of  which  plaintiff  admits  payments  aggregating  619.- 
051.60.  and  brings  tliis  action  for  $1,245.20.  the  balance.  The  answor  ad- 
mitted these  payments  on  account,  but  alleged  that  defendant  bad  thereby 
overpaid  the  snm  of  $767.14,  and  countercltiiined  for  the  same,  on  the  ground 
that  plaintiff  had  not  excavated  so  much  rock  and  earth  as  the  surveyor  had 
certified  that  be  bad.  The  serious  objections  of  the  appellant  on  this  appeal 
are  based  upon  the  ground  that  the  admission  on  behalf  of  plaintiff  of  the 
foregoing  certificate  of  the  surveyor,  made  as  provided  for  in  the  contract, 
did  not  throw  upon  defendant  the  burden  of  proving  that  this  certificate  was 
untrue  and  incorrect,  as  he  alleged  In  bis  answer.  It  was  he  who  bad  as- 
sailed the  certificate  and  challenged  its  truth  and  correctness,  and  not  the 
plaintiff,  who,  In  obtaining  the  same,  liad  done  all  that  by  the  contract  he 
was  required  to  do  to  entitle  him  to  payment,  subject,  of  course,  to  defend- 
ant's right  to  show  that  the  same  was  obtained  In  fraud  or  by  mistake.  The 
defendant  had  recognized  the  full  force  of  this  provision  of  the  contract,  for 
he  had  already  made  seven  payments  upon  the  presentation  by  plaintiff  of 
the  surveyor's  certificates.  The  defendant  alleged  that  the  certificate  was 
untrue  and  incorrect,  and  he  certainly  should  know  whether  hia  allegation 
is  true  and  correct;  and,  if  so,  he  Is  called  upon  to  substantiate  it  by  proof, 
and  not  the  plaintiff,  for  be  certainly  had  made  out  a  prima  . f/jcie  case  when 
the  contract  and  surveyor's  certificate  had  been  admitted  in  evidence.  If 
this  is  not  the  effect  of  the  agreement,  then  It  was  one-aided,  for  the  de- 
fendant's surveyor  was  permitted  by  plaintiff  to  attend  and  examine  and 
measure  the  work  as  it  progressed, — as  he  supposed,  In  ordw  to  have  no  dis- 
pute as  to  his  payments.  In  the  Wyckoff  Ca»e,  44  N.  Y.  145,  Judge  Earl 
said:  "The  last  payment  was  not  to  be  ra:ide  until  the  plaintiffs  obtained  the 
cprtiflcate  of  the  arcliitects  to  the  effect  that  all  the  work  was  completely 
finished.  The  plaintiffs  were  bound,  as  a  condition  precedent,  to  final  pay- 
ment by  defendant,  to  procure  the  certilicate;  and  whenever  they  did  get  it 
the  defendant  was  bound  to  pay,  unless  he  could  show  that  the  certificate  was 
obtained  by  fraud  or  mistake.  There  was  no  attempt  to  show  that  the  cer- 
tificate was  not  given  in  good  faith,  and  it  concladea  the  ri;;ht8  of  both  par- 
ties. "  On  the  trial  of  the  Wyckoff  Case,  the  defendant  offered  to  show  that 
the  plaintiffs  did  not  erect  and  complete  the  buildloga  according  to  contract, 
but  the  court  held  that  the  certificate  was  conclusive,  and  rejected  ttae  evi- 
dence, and  It  was  this  ruling  that  the  court  of  appeals  sustained.  Bat  in  the 
case  at  bar  the  trial  Judge  was  more  indulgent  to  defendant,  and  permitted 
him  to  give  evidence  going  to  show  that  pUlntlff  had  not  performed  the  work 
according  to  the  contract,  even  though  be  had  obtained  and  presented  the  cer- 
Uficate.  This  waa  allowed  to  enable  thedefendant  to  prove  bis  allegatloD  that 
thecerttficate  was  untrue  and  Incorrect,  andtothe  jniy  was  left  the  dctormina- 
tiou  of  the  question  whether  defendant  had  proved  that  the  ceitificate  was  an- 
trae  and  ineorzect;  and*  although  requested,  the  court  refniad  to  dutfge  that 
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upon  the  plaintiff  rested  the  burden  of  proving  that  a  eertiflcate  obtained  by  him 
In  accordance  with  tlie  contract  was  untrue  and  incorrect,  although  tbesame 
had  never  been  assailed  hj  him.  It  seems  to  ua  that  the  sustaining  of  this 
ruling  disposes  of  the  objections  raised  br  appellant,  as  the  verdictof  the  jury 
has  determined  that  the  certiQcate  was  ti-ne  and  correct  except  as  to  the  Item 
of  $75.20,  which  the  coart,  at  folio  99,  ruled  was  included  1^  mistake. 
Judgment  appealed  from  affirmed,  with  costs.   All  concur. 


SlQHL  V.  SlQEL. 
(Superior  Court  of  New  York  CUy,  Eq^Ut/  Term.  Jnlj  1, 1893.) 

SXTOBOT— Aduutbst— BnDBMaa— CoirnBSIOHB. 

In  a  salt  for  diroroe,  it  being  dear  from  defendant's  resistance  of  the  snlt  that 
QierB  tono  collnsloD,  his  oonfMsionsof  sdoltery,  made  at  dtffersDt  times  to  dlfleiw 
ent  IndlTidaals,  under  oiroamstanoes  leaTlng  no  doubt  of  their  trath,  and  whloh  he 
does  not  deny,  tboufh  made  a  oompetent  wltnew  la  his  own  behalf  for  sooh  por- 
pose  by  Code  ClvU  noo.  i  881,  will  authorise  a  dlvoroe. 

Salt  by  Haiy  O.  SIgel  against  Badolph  X*.  Slgel  for  dlToroe.  Beone  for 

^intffP. 

For  former  report,  see  19  N.  T.  Supp.  906. 

C.  J,  Kraoht,  for  plaintiff.   R,  N.  Waite,  for  defendant. 

MoAdam.  J.  The  salt  was  plainly  adverse  In  its  ebaraeter,  and  seriously 
resiated, — eiretimstances  which  repel  all  idea  <tf  collosion.  (Vanoe  ▼.  Fanes, 
IS  Greenl.  132;  Baher  v.  Baker,  18  Cal.  87;)  and  attll  the  dwendant's  connsel 
Insists  that  the  confessions  of  adultery  made  by  the  defendant  are  insuflBdent 
to  warrant  a  decree  dissolving  tlie  marriage.  Courts  have*  In  many  cases,  re- 
fused to  grant  divorees  on  such  evidence,  upon  the  ground  that  It  was  prao- 
ticully  a  divorce  by  consent;  that  it  opened  the  door  to  collaslon  between  the 
parties  and  imposition  on  the  court.  While  snch  evidence  Is  to  Iw  viewed 
with  suspicion  and  acted  npon  with  cantlon.  It  will  not  do  to  assame  that  all 
defendants  are  liars  and  frauds,  particularly  where  tliwe  Is  no  motive  at  the 
time  to  be  otherwise  than  truthful.  Where  the  confessions  are  perfectly 
free  ftom  taint  of  collusion,  confirmed  by  clrcnmstanees  and  the  conduct  of 
the  accused,  the  evidence  Is  snfflclent.  Shel.  Mar.  A  Dir.  411.  The  tme 
mle  may  be  gathered  from  the  following  eases:  In  Lj/on  v.  Lpon,  62  Barb. 
142.  U  is  said:  "The  fonndatlon  of  the  rule  which  forbids  the  granting  a  de- 
•cree  of  divorce  on  the  unsupported  confession  of  a  party  is  the  fear  of  colln- 
aion  and  imposition  on  the  court.  When,  however,  the  reason  of  the  mle 
-fails,  the  rule  itself  ceases.  Hence,  when  the  confessions  are  ra»de  under  clr- 
cumstanoes  which  entirely  preclude  suspicion  of  collusion  or  imposition,  the 
confession  will  be  received,  and  a  decree  granted  thereon  without  other  evi- 
dence.** In  Billinge  v.  Billinga,  II  Pick.  461,  there  whs  no  other  evidence 
but  a  letter  written  by  the  husband,  who  had  been  living  for  14  years  in 
another  state,  to  his  wife,  which  stated  that  he  had  lived  with  another  woman, 
by  whom  he  bad  children,  but  expressing  penitence,  and  a  desire  to  tie  recon- 
-ciled  to  his  wife.  The  court  held  that  the  circumstances  repelled  collusion, 
and  grunted  the  decree  on  the  confession  of  the  letter  alone.  In  Matlga  v. 
Madge,  42  Hun,  524,  the  court,  (general  term,  first  department,)  per  Davis, 
F.  J.,  said:  "In  actions  for  divorce  on  the  ground  of  adultery,  the  confessions 
of  the  defendant  are  always  admissible  fn  evidence;  but.  to  avoid  the  danger 
of  collusion,  the  conit,  before  granting  the  dwsree,  will  require  such  corrob- 
oration of  the  confessions  as  to  remove  all  Just  suspicions  of  collusion.  When 
that  is  satisbctorlly  done,  the  confessions  become  a  sufficient  basis  for  a  jodg- 
nent  of  divorce.  In  this  case  the  competency  of  the  oonfesstona  is  undoubted. 
Tin  circumstances  under  which  they  were  made  tended  strongly  to  remove 
■an  suspicion  <tf  ooUuslon.  •  •  •  There  Is  in  the  ease  before  us  undoubted 
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proof  that  th«  otHifMdoos  wen  made,  that  tb^  wen  dear  and  distinct,  anA 
that  they  were  Biuce»»  and  not  colltuive.**  In  Hatehia  Matchin,  6 
St,  832,  tbe  court,  per  OzseoN,  0.  J.,  said:  *'It  is  a  role  at  policy,  faowever, 
not  to  fou  nd  a  sentence  of  divince  on  oonfessloa  alone.  Tet,  where  it  to  f  al^ 
eonfldential,  nluctaot,  free  from  suspicion  of  coUnslon,  and  corroborated  hj 
circumstanoes,  it  Is  ranked  with  the  aafest  proof."  The  admissiona  wer» 
made  at  various  times,  to  different  individuals,  and  under  circumstances 
which  leave  no  doubt  of  their  truth.  They  are  confirmed  by  acts,  and,  all  . 
combined,  carry  conviction  to  the  judicial  mind.  Bridenoe  that  indaeea  be- 
lief and  oarries  eonviction  must  control.  "So  other  can.  Since  the  amend- 
ment to  section  831  of  the  Code,  a  husband  or  wife  charged  with  adultery  la 
a  competent  witness  to  disprove  the  allegation.  The  court  called  the  defmid- 
ant  to  the  stand,  and,  referring  to  the  charges  made  against  him,  offered  t» 
permit  him  to  avail  himself  of  the  privilege  of  denying  the  acouaaUona.  or  of- 
fering any  explanation  conoeming  them  he  chose  to  make.  He  declined 
avail  himsdf  of  the  privilege,  and  thns  the  court  was  deprived  of  all  benefit 
which  his  testimony  might  have  afforded.  It  was  not  a  criminal  proceeding, 
bat  a  civil  action,  and  the  Code  amendment  merely  removed  a  profaibiUon 
formerly  existing,  which  the  l^^Islatttre,  in  furtherance  of  Justice,  did  not 
deem  it  wise  to  continue.  In  criminal  prosecutions,  the  fiwt  that  the  prisoner 
does  not  avail  hinuelf  of  the  law  allowing  him  to  testify  on  his  own  belialt  ift 
not  to  militate  against  him.  Indeed,  the  Oode  of  Criminal  Procedure  (secUon 
ii98)  wprea^  provldea  that  "the  iwisoner's  neglect  or  refasal  to  taattty  does 
not  create  any  presumt^ion  against  him. "  There  is  no  such  qualifying  clause 
in  the  provision  applicable  to  actions  for  divorce,  (Code  Civil  Proc.  §  ttSl,) 
and  there  Is  no  I<^i«d  reason  why  a  defendant's  refusal  to  vindicate  himself 
against  a  eharge,  in  reference  to  which  he  is  peculiarly  qualified  to  speak, 
should  not  have  its  proper  weight.  TayLEv.g  737;  8mithv.Qunn.l2:i.Y. 
Supp.  808;  Gibson  v.  Bank,  98  K.  Y.  95.  Of  course,  all  these  things  must 
be  carefully  watched  and  guarded,  to  detect  and  prevent  collusion  or  slmu- 
lated  conduct  on  the  part  of  suitora;  but  where  It  is  clear  that  the  proceeding' 
is  hostile,  the  admissions  true,  the  conduct  of  the  pitrties  real,  it  seems  proper 
to  give  that  weight  to  the  testimony  offered  which  would  be  given  to  it  la 
other  civil  actions.  There  is  little  trouble  discriminating  between  Hdmlasions 
made  to  permit  adlvtnce  and  those  made  with  no  such  sinister  object  in  view. 
Words  are  sometimes  powerful  things,  and  admissions  against  interest  have  al- 
wi^  been  regarded  asaspeciee  of  evidence  on  which  courts  may  safely  rely  and 
act.  Greeol.  £v.  S 169.  Such  evidence  must  be  accepted,  and  accorded  what- 
ever weight  its  Inherent  probability,  as  c-onQrmeJ  by  the  circumstances,  ro- 
quirefl.  Aa  was  said  in  Baker  v.  Baker,  13  Cal.  at  page  94:  "  The  public  cao 
have  no  interest  In  sappressing  the  truth;  and.  as  n  means  of  its  ascertain- 
ment, the  confessions  of  parties  egainst  their  interests  have  always  been  re- 
garded as  evidence  of  the  most  important  character."  The  law  must  protect 
Uie  innocent  and  punish  the  guilty,  and  wliere  the  proof  makes  out  a  caa» 
which  satisfies  the  conscience,  and  carries  conviction  to  the  legal  mind,  it 
would  be  monstrous  for  the  court  to  hold  that,  while  the  evidence  suffldentlj 
proves  the  fact  alleged  to  its  satisfaction,  it  must  find  the  other  way.  If  th» 
trial  had  been  before  a  jury,  the  court  could  not  have  withheld  the  question 
of  the  defendant's  guilt  from  them;  and  if,  after  such  submission,  the  jury 
had.  on  the  same  evidence,  found  for  the  plaintiff,  a  court  woultl  hesitate  long 
before  setting  their  verdict  aside.  In  this  case  the  court  must  determine  the 
facts  as  a  jury  would  have  done,  and  its  finding  thereon  is  equally  conclusive. 
There  being  no  collusion,  there  is  no  question  ot  public  policy  coacerned, 
other  than  that  which  enters  into  every  divorce  ease.  The  charge  has  beea 
proved,  and  it  is  the  plmn  duty  of  tlie  court  to  redress  the  wrong  in  the  man- 
ner pointed  out  by  bw.  The  plaintiff  is  entitled  to  the  usual  decree  in  soolt 
oases,  with  a  permanent  continuation  of  the  alimony  awarded. 
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VmanM  m  rd.  Jmn  v.  Ifaw  Yoke  HoiHBOPATBU)  goujku  ahd 

(fiuperfor  CMnt  q/*  iTew  T^Df4t  OKy,  JS^woial  T»nn.  JnM  iff,  18Ml) 

MAKDAmrB— To  MiDIOAj,  COLLBOB— IbSUXNOB  OV  DiPLOlfA. 

Where  ^  roles  of  a  medical  oolteffe  leave  it  to  oertaln  medlml  azperU  to  d»- 
twmlne  wbether  an  applicant  for  a  diploma  hat  pwaed-a  aaUalaotwyexainlDattoD, 
and  anoh  experts  decdae  adTSrselv  to  an  applioaDt  mandamvf  wUI  not  U»  to  com- 
pat  tlM  college  to  mnt  him  a  diploma,  though  bad  faith  on  the  part  of  the  ooUege 
irfBciala  is  ehar:ged. 

Application  by  Walter  Jonee  for  mandamm  to  the  dean  and  laoolty  of 
■tbe  N^w  Ycfrk  Homoopatbic  Medical  Oollege  and  Hoepltal  to  iuue  a  diploma 
to  him. 

JTebon  0.  Onan,  for  relator.   Roger  B.  Lyon,  tox  respondent. 

UoApax.  J.  The  relator  became  a  student  in  tbe  Mefendant)  college, 
wliich  maintains  a  seat  of  leHmiog  in  the  city  of  Kew  York  under  the  au- 
tbority  of  a  special  charter  from  tlie  state.  The  college  neither  expressly  nor 
impliedly  agrees  to  issue  diplomas  to  its  students,  nor  to  confer  upon  them 
the  right  to  practice  medicine,  unless  tbe  student  has  flrst  satisfactorily  passed 
certain  preliminary  studies,  and  his  qualifications  have  been  approved  by  tbe 
faculty  and  censors  of  the  college,  and  unices  he  baa  been  recommended  l^* 
them  to  tbe  board  of  trustees  for  graduation.  TLie  relator  claims  that  he  per- 
formed fil  of  tbe  duties  required  of  him,  and  passed  all  of  bis  examinations, 
and  that  he  is  entitled  to  his  diploma  under  tbe  rules  governing  the  collie. 
Tbeae  rules,  in  the  nature  of  things,  leave  it  to  certain  medical  experts  to  de- 
termine whether  the  examination  of  the  applicant  has  been  satisfactorily 
passed  or  not,  and  these  gentlemen  tmve  decided  adversely  to  the  claim  of 
tbe  relator.  His  qualifioHtions  have  not  been  approved  by  the  faculty  and  cen- 
sors of  the  oollege.  and  they  have  thereforedeclined  to  recommend  him  to  tbe 
trustees  for  graduation;  and  the  college  has,  in  consequence,  refuaed  to  grant 
lilm  tbe  privilege  of  practioing  medldne.  Ibis  seems  to  be  a  oomplete  an- 
swer to  tbe  application. 

Mandamua  will  not  issue  in  cases  of  doubtful  right.  The  legal  right  of 
tbe  party  to  that  which  he  demands  in  tbe  writ  must  be  clearly  established. 
People  V.  Soard  nf  Canvaaaen,  129  N.  Y.  360,  29  N.  E.  Bep.  345;  FeopU  v. 
auperoUorg,  11  IS.  Y.  663;  Faople  v.  Caiial  Board,  13  Barb.  444;  Inauranoe 
Co.  V.  WUaon,  8  Pet.  291;  Raastda  v.  Walhar.  11  How.  272.  The  pracUce  of 
medicine  is  one  in  wbich  a  person  cannot  engage  unless  authorized  to  do  so  by 
a  license  or  diptoma  from  some  chartered  school,  etc.  Pen.  Code,  g  856 ;  Iaws 
1874, c.  436.  Tbepurposeof  tbeseactswastoprotecttbepublicfrom  medical 
practitioners  not  possessing  the  qualifications  required  in  their  delicate  calling 
to  discbarge  the  duties  thereof.  Certifying  to  such  qualifications  is  a  re- 
sponsible duty,  cast  by  the  law  upon  colleges,  and  it  must  be  perCormed  con- 
soientlously  in  the  interest  of  the  public.  The  case  is  unlike  People  v.  Perry, 
18  Bvb.  206,  where  an  application  was  made  to  compel  the  mayor  of  Albany 
to  issue  a  license  to  the  relator  to  carry  on  the  vocation  ot  booking  emigrant 
passengers,  and  in  which  tbe  writ  was  issued  because  the  only  discretion 
lodged  with  the  mayor  was  w4ietber  the  bond  offered  was  satisfactory,  and 
this  bad  be«n  passed  upon  in  favor  of  tbe  relator.  The  court,  while  illustrat- 
ing the  question  before  it  in  that  case,  said:  **Tbe  statute  relating  to  excise, 
and  the  regulation  of  taverns,  etc..  besides  requiring,  as  in  this  case,  a  bond 
satisfactory  to  the  oommissioners.  declares  that  a  license  shall  not  be  granted 
naless  the  oommissioners  are  satlaBed  that  the  applicant  is  of  good  monl 
cbaractar;  that  he  is  of  suffitient  ability  to  koep  a  tavern;  that  be  has  the 
^Msessary  UDommodatlons  to  entertain  travelers;  woA  that  a  tavern  is  abso- 
lately  necessary  for  tbe  actual  accommodation  of  travelers  at  tbe  place  wbsra 
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the  applicant  resides  or  proposes  to  keep  the  place.  1  Ber.  St.  p.  679.  g  6. 
Tinder  this  statote  no  man  can  claim  a  tavern  license  as  a  matter  of  right 
until  all  these  questions  have  been  determined  in  his  favor."  See.  also,  Bx 
parte  Persons,  1  Hilt,  655,  and  People  v.  Commissionerst  7  Abb.  Pr.  34. 
Courts  may  be  versatile,  but  they  must  be  careful  not  to  infringe  upon  the 
discretion  vested  In  excise  boards,  colleges,  or  inferior  tribunals,  nor  to  sub- 
stitute its  discretion  for  thplrs.  The  determination  by  these  bodies  of  aoj 
questions  within  the  scope  of  their  jurisdiction  ia.  as  It  should  be»  as  con- 
clusive and  free  from  control  upon  mandamw  as  that  exercised  by  the  high- 
est jurisdictions  in  the  country.  People  v.  Medieal  8oe.,  32  N.  Y.  187,  was  a 
case  in  which  a  licensed  physician  was  held  to  be  eligible  to  membership  be- 
cause he  had  a  "diploma,"  the  only  qualiBcation  required.  That  case  has  no 
application  whatever  to  the  question  Involved  here.  In  the  present  instance, 
the  (defendant)  college,  in  passing  on  the  qualifications  of  the  relator,  acted 
as  a  quasi  judicial  body,  exercising  an  ample  discretion  vested  in  It  by  the  a<^ 
■under  which  it  wu  incorporated,  and  its  determination  cannot  be  reversed 
upon  mandamus.  Stated  in  general  terms,  the  principle  is  that  mafidamut 
will  lie  to  compel  the  performance  of  duties  purely  ministerial  in  their  nature* 
and  so  clear  and  specific  that  no  element  of  discretion  is  left  in  their  perform- 
ance; but  as  to  all  acts  or  duties  necessarily  calling  for  the  exercise  of  judg- 
naent  and  discretion  on  the  part  of  the  ofticer  or  body  at  whose  hands  their 
performance  is  required,  mandamus  will  not  lie.  High,  in  bis  work  on  Ex- 
traordinary Legal  Kemedies,  p.  26,  sa^:  "And  whenever  such  offlcers  or 
bodies  are  vested  with  discretionary  power  aa  to  thp  perfoiTiance  of  ;iny  dufy 
required  at  their  hands,  or  where,  in  reaching  a  given  result  of  oflDcial  action, 
they  are  necessarily  obliged  to  use  some  degree  of  judgment  and  discretion, 
white  mandamus  will  lie  to  set  them  In  motion,  and  to  compel  action  upon 
the  matters  in  controveray,  it  will  In  no  manner  interfere  with  the  exercise 
of  such  discretion,  nor  control  or  dictate  the  judgment  or  decision  which  shaU 
lie  reactied."  The  relator  charges  bad  faith  and  111  will  upon  the  part  of  some 
4)f  the  officials  of  the  college,  but  these  allegations  do  not  alter  the  underlying 
fundnmentul  principle  which  controls.  The  court  cannot  re-examine  the  re- 
lator as  to  his  qualifications  to  practice  medicine,  nor  go  over  the  studies  In 
which  he  is  said  to  be  deficient.  If  it  attempted  to  do  so,  the  relator's  road 
would  be  easy,  for,  with  his  experience,  imperfect  though  it  may  be,  ha  would 
no  doubt  pass  a  better  medical  examination  than  any  court  could  be  expected 
to  give  him.  The  law  wisely  intended  no  such  result.  It  leaves  the  subject 
where  it  belongs, — with  those  qualified  to  master  it. 

The  application  for  the  writ  mast  be  denied,  with  CIO  costs. 


In  re  Jaoesoh^s  Will. 

(Surrogate's  Cou/rt,  Orange  Count]/.  Jum  1,1893.) 

1.  Wills— CoNDiTioKu.  Lbaact— Hodb  or  WBimra  Nime. 

A  legacy  to  Thaddeus  J.  Boyd,  "provided  he  will  write  his  name  to  all  Aitue 
time,  T.  Jackson  Boyd.  <*  Is  not  void  tor  anoertalDty,  as  being  dependaat  od  tbm 
whim  or  oaprloe  ot  tbe  l^tae,  but  It  vast^  aubjaot  to  be  daftated  by  brescli  at 
tbe  oonditioD. 
*&  BuiB— PoRrEiToaa  fob  Dibsatisfaction. 

A  clause  tn  a  will  that,  should  auj  leffstee  "be  dissatisfied  with  any  gitt  benla 
made,  then,  In  that  oaae^  said  gitt  shaU  be  wholly  withheld,*  la  void  for  want  of 
certainty. 

.8.  Same— nNOKBTAINTT  A8  TO  BSHBFICUaiSB. 

A  bequest  to  "my  executors,  to  be  ezp«nded  by  them  for  benevoleDt  and  oharltar 
ble  purposes,  as  they  or  tbe  survivor  ox  them  shall,  is  their  or  his  good  judgment 
deem  wise  or  best  for  the  promotion  ot  Chris^DtT'  and  w^are  ot  mawDd  !■ 
the  world,  <*  Is  void  tm  nneertain'^  aa  to  the  benendarles. 

Application  fbr  the  probate  of  the  will  of  Theodore  L.  Jaoksoiw  deceasad* 
Probate  granted. 
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J,  JV.  WUkin,  for  exeouton.  Greene  A  Bedell,  for  Theodore  L.  Boyd,  ft 
O,  Htdee,  special  goardlan. 

GOLBHAN,  S.  The  contest  In  this  matter  has  ftnallj  narrowed  down  to  three- 
qnestiona:  Fint,  the  validity  of  the  legacy  of  Tbaddeus  J.  Boyd;  seoond, 
whether  the  opposition  to  the  probate  of  the  will,  made  by  Theodore  L.  BoyrU 
invalidated  the  legacy  given  him  by  the  will;  third,  as  to  the  validity  of  the 
forty-ninth,  or  residuary,  clause  of  the  will. 

With  reference  to  the  first  of  these  questions  the  language  of  the  will  is: 
**!  give  and  bequeath  to  Thaddeus  J.  Boyd  the  sum  of  one  thousand  doUnrs, 
provided  he  will  write  his  name  In  all  future  time,  T.  Jackson  Boyd;  but  if 
he  refuses  so  to  do.  then  I  only  give  him  five  hundred  dollars,  and  the  balance, 
or  9500,  to  revert  haclc  to  my  residuary  estate."  It  is  alleged  that  the  gift  Is 
void  for  uncertainty ;  that  the  condition  imposed  by  the  testator  la  dependent 
upon  the  whim  or  caprice  of  the  benellciary,  and  cannot,  therefore,  be  ascer- 
tained or  judicially  determined.  It  is  my  opinion,  however,  that  the  gift  is 
valid,  and  is  vested,  subject  to  be  defeated  by  a  breach  of  the  condition,  which 
ia  a  condition  aubeequent,  and  one  which  may  be  fully  complied  with.  There 
WAS  some  evidence  upon  the  hearing  that  the  legatee  has,  so  far,  complied 
with  this  condition.  The  executors  should  ascertain,  however,  before  paying 
over  the  legacy,  tliat  the  legatee  has  met  the  requirements  Imposed  by  the 
testator.  Dtutan  v.  2>uatan,  1  Paige.  509.  In  the  event  of  a  sutnequent 
breach,  the  parties  next  entitled  have  their  action  to  recova.  Daviee  v. 
Zotondee,  2  Scott.  71;  Taylor  v.  Mmon,  9  Wheat.  S25;  Ltiuombe  t.  Zatet,  S 
Barn.  &  Aid.  514;  Tilden  v.  Tilden,  IS  Gray.  108. 

And  as  to  the  eeeond,  the  testator's  will  contains  the  following:  **Shottld 
any  peraoQ  or  society  be  disflatiafied  with  any  gift  herein  made,  theoi  in  that 
case,  said  gift  shall  be  wlitdly  withheld."  Theodore  L.  Boyd,  who  is  given  a. 
legacy  of  9200,  has  filed  objections  to  the  probate  of  the  will  as  a  whole,  for 
Insufficiency  of  execution,  and  also  as  to  the  validity  of  a  number  of  its  provi* 
aions,  particularly  of  the  residuary  clause,  and  a  contested  probate  has  been 
had  by  reason  of  such  objectlms.  The  language  of  the  will  relating  to  this 
aabject  is  so  indefinite  and  uncertain  that  the  testatoi^B  bitention  cannot,  with 
any  eertalntyi  he  ascertained.  Apparently  any  dissatisfaction  as  to  any  gift 
thardn  made  is  sufficient  to  debar  a  legatee  from  taking  a  legat^.  A  condi- 
tl<m  eo  broad  and  sweeping,  if  Intended,  eoold  not  be  enforced,  for  It  couU 
not  be  ascertained  whether  it  has  twen  violated.  1  am  of  the  opinion  that  the- 
oontestant  haa  not  forfeited  his  legacy.  Jaokeon  V.  WetterfiBtdt  61  How.  Pr. 
399,  (407.)  and  oases  cited. 

Third.  After  making  some  forty-odd  Items  In  his  will,  the  testator  finidly* 
provides  as  foUowa:  "All  the  rest,  residue,  and  remainder  of  my  property  and 
estate,  of  eveiy  name  and  natnre  wlmtsoever,  and  wheresorer  situate  and 
placed,  I  give  to  my  executors,  to  be  expended  h7  them  tot  benevfdent  and 
charitable  purposes,  as  they  oi  the  survlvw  of  them  shall.  In  thdror  his  good 
judgment,  deem  wise  and  best  for  the  promotion  of  Christianity  and  the  wel- 
fare of  manidnd  in  Uie  world."   This  is  dearly  void,  thna  being  no  certain' 
designated  beneficiary,  and  as  to  eueh  reeldne  the  testator  died  intestate. 
Tilden  v.  Qreen,  (N.  Y.  App.)  28  N.  E.  Bep.  880. 

Win  admitted  to  ^obate,  except  Uie  residuary  clauNi 


OUOHTBBSON  «.  GLABX. 

(Atprenw  Court,  Qeneral  Term,  Fifth  DepartmenL  October  fll,  1899.) 
Lddtatiok  or  Actions — Pabtlu.  Patmbitt — JSvidbxci — LrDoaauRHT  ox  Nora. 

Though,  for  the  purpose  of  taktog  aa  aoUoo  on  a  oote  oat  of  the  bar  of  the  statuta  - 
of  UaltatioDB,  a  mere  indonemeut  on  the  note  is  not  evldenoe  of  pajmeuk  stiU, 
plaiatM  having  testlfled  that  bafors  Hue  action  sba  pmaented  the  note  so  laaonea. 
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1^  which  a  brother  at  the  plainttfls,  here*  took  title  to  the  property,  and  m- 
gotlated  a  new  loan,  oat  of  the  avaUs  of  which  he  paid  off  the  mortgage  in 
■ult  and  all  othw  Hens  on  the  property.  On  the  trial  erldenee  was  reoeived 
i^lnrt  the  defendanta'  objection  for  the  purpose  of  showing  a  maiket  Taloa 
or  usnal  price  of  ench  aervices  as  those  of  the  defendants,  Indndlng  thtir  in- 
dorBement,  and  what  such  services  and  indorsement  were  reasonably  worth. 
Tlie  jury  rendered  a  verdict  tor  the  plalntlfb  for  •271.20. 

The  forcing  statement  presents  the  two  questions  which  arlae  on  this  ap* 
peuU  neither  of  which,  we  think,  affords  ground  for  a  reversal  of  the  jndg< 
ment  ai^ealed  from.  The  admission  of  testimony  of  mariiet  value  or  reaacm- 
Hble  value  of  a  loan  of  credit  was  no  doubt  error,  (Pertine  r.  Hotehkin,  58 
Barb.  77;)  but  it  was  not  only  not  to  the  prejudice  of  the  defendants,  bat  t* 
their  advantage.  The  Jury  refused  to  believe  the  testimony  of  the  defend- 
ants as  to  the  existence  of  the  special  contract  for  9600,  and  therefore,  under 
the  doctrine  of  the  cose  cited,  they  could  liave  recovered  nothing  beyond  the 
statutory  brokerage,  at  tiie  rate  of  one  half  of  1  per  cent,  per  annum  on  the 
amount  of  the  loan.  It  was  only  on  the  theory  of  a  quaiUam  meruit  that 
the  Jury  could  have  allowed  to  them  Uie  substantial  compensation  of  idwab 
1^50  fCr  their  services  and  indorsement,  and  thus  the  admission  of  the  evt 
dence  In  question  was  clearly  not  to  their  prejudice. 

The  other  ot^jeetlon  to  the  Judgment,  which  was  raised  by  a  motion  for  the 
direction  of  a  verdict,  viz.,  that  the  cause  of  action  of  the  plaintlffii  was  set- 
tled and  discharged  by  their  consent  to  a  discontinuance  of  the  foreclosura 
action  against  them,  ia  equally  unavuiing  to  the  defendants.  The  two  ao 
Uons  were  not  between  the  same  parties.  The  foreclosure  actlun  was  brought 
by  the  three  mor^i^^ees,  and  the  couoterclaini  attempted  to  be  set  up  by  Uie 
plaintiffs  here,  as  defendants  in  that  action,  existed  only  against  two  of  those 
plaintiffs,  and  was  not  properly  pleaded,  and  could  not  have  been  properly 
allowed  as  a  counterclaim  Uierein.  There  was  in  the  stipulation  for  a  dis- 
continuance of  the  action  no  reference  to  the  attempted  counterclaim,  nor  was 
it,  so  far  as  the  evidence  shows,  mentioned  or  considered  in  the  negoUatitms 
which  led  to  the  discontinuance. 

TVe  find  nothing  in  the  case  which  indicates  that  there  was  any  agreement 
between  the  parties  that  the  plaintiffs'  claim  in  this  action  should  be  dis- 
charged in  the  settlement  of  the  action  of  forecloeure,  and  certainly  there  was 
nothing  in  the  settlement  itself  whicli  necessitated  that  result.  There  seems 
to  have  been  no  error  committed  on  tUe  trial  of  this  case  of  which  the  defend- 
ants have  the  right  to  complain,  and  tlie  judgment  and  order  denying  motloa 
for  a  new  trial  must  be  affirmed.  Judgment  and  order  of  the  coantjy  eourt 
of  Monroe  county  appealed  from  affirmed,  with  coats.  AU  concur. 


NaSSOIT  «.  TOXLAISOK  9t  oL 

(Atprsme  Ooure,  General  Term,  JVth  Department.  Ootobsr  ft,  IM.) 

AcooaD  AND  SATiBFAonoir— Evmaxca. 

After  pl^tlff  made  a  sale  of  land  for  defendant^  for  whicti  he  claimed  a  eom- 
mlflsloD  of  6  per  cent  on  the  amount  realised,  dofanaant  sent  blm  aoheok  for  1  par 
cent,  of  the  amount  as  plalntUE's  entire  oommissions.  Plaintiff  immediately  noU- 
fied  defendant  Uiat  he  was  entitled  to  6  per  cent,  bat,  after  defendant  refoaed  t* 
pi^  more,  ^slntiA  leoetpted  for  the  amount  sent  as  **in  part  parment  for  oooimia- 
sloDS, "  eta  Held,  that  Uie  facta  do  not  aonstttute  an  aooord  and  saUsCaottaLaiii 

SlalnUfl  may  sue  for  the  balance  of  the  S  per  oenb  Xoobu  v.  IFcst  Tnau  M  Baa, 
};  HUU  V.  Sonuner,  (Sup.)  6  N.  T.  Snpp.  dtottngnlshed. 

Appeal  from  circuit  court,  Niagara  eonnty. 

Action  by  J.  Felix  Xassoiy  against  David  H.  Tomlinson  and  others.  From 
so  much  of  the  Judgment  entered  as  dismissed  thecompliUnt  aato  Um  seomd 
cause  cS  action  stated  therdn,  plaintiff  appeals.  Bevened. 
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Axgned  before  Dwiqht,  F.  J.,  and  Maoohbbk  and  LswiSt  J  J* 
P»  A,  DuicUeyt  for  appellant   /.  B,  Pourut,  for  respondentB. 

DwioHT,  P.  J.  The  cause  of  actloa  apon  which  the  platnUfl  was  non- 
suited WHS  for  a  balance  of  eommissionB  lUIeged  to  be  due  to  the  plaintiff*  on 
a  sale  of  real  estate  by  him  for  the  defendants.  The  employment  of  the  for- 
mer and  the  fact  of  a  salOt  effectetl  b7  him,  of  a  ftirm  of  60  acres,  at  the  price 
ftf  SSOtOOO.  were  not  In  dispute.  The  defense  insisted  upon  was  payment  of 
tSOO.  or  1  per  centum  of  the  consideration  realized,  whiob  was  alleged  to  have 
been  received  by  the  plaintiff,  in  full  of  his  demand.  The  $300  was  In  fact 
received  by  the  plaintiff,  but,  as  he  allegnd,  on  account  only,  leaving  due  tit 
Urn  the  balance  of  ALfiCK),  or  6  per  centum  on  the  sale,  which  the  plaintiff 
alleged  was  the  commission  agreed  upon  by  the  parties.  The  S3U0  was  pHid 
by  check  of  one  Chauncey,  an  Hgent  of  the  defendants,  transmitted  by  mall 
from  New  York  to  the  pl^ntifl  at  Suspension  Bridge,  inclosed  in  a  letter  of 
Gtaauncey,  of  which  the  following  is  a  copy: 

"Kew  York,  June  20.  1887. 

**Dear  Sib:  I  heard  to-day  from  Mr.  Griffith  that  tlie  sale  to  Weston  was 
completed  on  Saturday.  I  send  you  a  check  for  $300,  (1  per  cent,  on  930,000.) 
your  commission  on  the  sale.  Please  sign  and  return  the  inclosed  voucher. 
I  wish  you  would  see  that  the  tax  rolls  are  corrected,  etc. 

"Yours,  truly,  [Signed]         Elihtj  Chaitncet.'* 

There  is  no  paper  in  evidence  which  answers  to  the  "voucher"  mentioned 
in  the  letter,  and  no  evidence  that  any  such  paper  was  in  fact  iDoloeed.  To 
this  communication  the  plalutifT  made  the  following  answer: 

"Suspension  Bridge,  N.  Y.,  June  23,  1887, 

**Blihu  Chaunoey,  Baq.—Hv.AS,  Sir:  Yours  of  the  20ch  at  hand.  Idon't 
know  what  you  meHU  by  sending  rae  a  check  for  0300.  I  want  my  5  per  cent, 
commissions  on  the  930,000.  I  got  you  95,000  more  than  you  could  have  got 
aoybocly  else  to  get  for  yon.   Please  answer  at  once. 

•**  Yours,  truly,  [Signed]         J.  Felix  Nassoit. " 

To  this  letter  Chauacey  made  no  reply,  but  shortly  afterwards  the  plaintiff 
called  on  bim  in  New  York,  and  reiterated  hisclaim  to  a  commission  of  5  per 
cent.,  which  Chauncey  refused  to  pay,  or  to  pay  him  anything  in  addition  to 
the  9300.  The  plitlntiff  held  the  check  until  ttie  next  January,  when  he  col- 
lected it,  and  sent  a  receipt  to  Oliauncey  for  the  money,  **  in  part  payment  for 
commissions,"  etc. 

The  plaintiff  was  nonsuited  on  tliesole  ground  that  the  $300  was  received 
and  accepted  by  him  in  full  payment  and  satisfaction  of  ills  disputed  claim 
for  91,500.  We  tb ink  the  ground  of  the  decision  was  untenable,  and  that 
the  nonsuit  was  error.  There  Is  no  pretense  that  the  plaintiff  did,  in 
fact,  consent  to  receive  the  9300  in  full;  all  the  evidence  is  to  the  contrary. 
He  refused  In  terms  to  accept  it  In  full,  and  receipted  for  it  in  terms  as  part 
payment  only.  The  contention  is  that  the  payment  having  been  tendereil  as 
in  full,  and  accepted  by  tbe  plaintiff,  he  is,  in  law,  conclusively  presumed  to 
have  accepted  it  in  full.  This  proposition  cannot  be  malnt.iiiied.  Consent, 
as  an  element  of  a  contract,  Is  a  fact;  whetlier  or  not  it  exists  is  a  question 
of  fact,  to  be  determined  upon  the  evidence.  It  cannot  be  determined  upon 
any  conclusive  presumption  of  law  short  of  an  equitable  estoppel.  There 
was  no  such  estoppel  in  this  case.  The  defendants  owed  the  plaintiff  his 
commissions  on  the  sale  of  the  farm.  He  claimed  5  per  cent.,  and  the  defend- 
ants, by  their  agent,  sent  iiim  a  check  for  1  per  cent.,  whicli  the  agent  of  the 
defendanto  denominated  "your  commissions  on  the  sale."  Tlie  citeck  was 
DO  Indication  that  It  was  Intended  as  payment  in  full,  and  the  voucher  which 
the  agent  seems  to  have  intended  to  inclose  for  tlie  plaintiff's  signature  was 
omitted.  Under  these  circumstances,  the  act  of  the  plaintiff  in  collecting 
the  check  and  applying  tbe  avails,  in  part  payment  of  hts  claim,  did  {lot-UL.. 
v.20K.Y.fl.no.8— 25  .>  *  ^  *  ? 
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any  maaaer  estop  him  to  deny  that  be  had  accepted  it  in  full.  He  had  ndtbec 
done  nor  asserted  anything  which  misled  the  defendants.  He  had  reeelved 
what,  Dpon  the  defendants'  assertion*  was  no  more  than  his  due,  and«  upon 
his  own,  was  much  less,  and,  with  full  notice  to  them  that  it  was  not  accepted 
In  full,  he  hnd  applied  it  In  part  payment  of  the  indebtedness  as  claimed  by 
him.  Ko  presamption  of  consent  to  aatbfy  thedebt  conld  posaiUy  arise,  under 
these  circumstanoes,  and  without  such  consent  tliere  was  no  accord  and  aat* 
isfacUon.  Fuller  v.  Kemp,  (Com.  PI.  K.  Y.)  16  N.  Y.  Snpp.  158;  MeKeen 
T.  Morse,  1  U.  S.  App.  7,  49  Fed.  Rep.  253,  1  G.  a  A.  237.  The  cases  of 
Loobif  V.  Weet  Troj/,  24  Hun.  80,  and  HUle  v.  Sommer,  (Sup.)  6  1>(.  Y.  Snpp. 
469.  cited  by  counsel  for  the  defendants,  are  distinguished  hy  tbeir  facta  from 
the  case  in  band,  and  not  necessarily  In  conflict  with  the  prindples  herein 
stated.  We  think  the  evidence  In  this  case  faib  of  establishing  the  defense 
of  an  accord  and  satisfaction,  and  accordingly  that  the  Judgment  on  the  see- 
ond  cause  of  action  stated  in  the  complaint  must  be  reveraed*  and  a  new  trial 
granted. 

Judgment  appealed  from  reversed,  and  «  new  trial  granted*  with  ooats  to 
abide  the  event.   All  oonour. 


HiGomn  tt.  HopFOOE. 
(Suvreme  Court,  Special  Tenn,  New  Yorh  Countv.  April  9B,  ISOi.) 

FUuniNO — Monoir  to  Strikb  Odt— Dbhubbbb  ob  Answhb. 

Hatter  whloh  constitatas  a  defease,  and  which  was  evidently  Inteoded  to  ba 
pleaded  to  the  merits,  will  not  be  strickeD  out  of  an  answer  mwely  beoaoae  the 
■QBwer  aLio  avers  that  defendant  demurs  on  the  groand  that  the  ooiiq>lidui  doe* 
not  state  facts  sofflolent  to  oonstltate  a  oaaee  of  aoUon. 

At  chambers.  Action  by  Barton  B.  Hlggins  against  Hoses  A.  Hoppock  to 
compel  an  accounting  by  defendant,  who  bad  acted  as  agent  for  plaintiff  as  to 
certain  real  estate.  Plaintifit  moves  to  strike  out  the  denials  of  the  answer. 
Motion  denied. 

Bmmt  a.  Ball,  tot  plaintiff.    WUUam  W.  Bryan,  for  defendant.  • 

Fatter0(in«  J.  This  motion  cannot  be  granted.  I  can  find  no  antlKxitj 
fbr  striking  out  from  a  pleading  matter  which,  if  true,  eonstltates  a  dafenaob 
simply  because  the  pleader  has  awkwardly  said  healsodemuraon  the  ground 
that  the  complaint  doee  not  contain  facts  sufficient  to  constitute  a  cause  of 
action.  As  this  motion  is  made,  the  plaintiff  asks  the  court  tocoeree  the  de- 
fendant Into  raising  an  issue  of  law  when  It  Is  quite  apparent  he  intended  to 
plead  to  the  merita  by  answer.  I  think  the  suggestion  of  a  demurrer  might 
be  treated  aa  surplnsage.  and,  liberally  construing  the  pleadinga.  consider  l£afc 
issues  <MC  fact  are  tendered  by  the  answer.  The  ground  of  objection  to  the 
complaint  is  one  that  may  be  taken  at  the  trial,  without  a  demurrer,  and  in 
this  case  it  maybe  that  the  defendant  merely  intended  to  give  notice  in  hla 
answer  that  that  point  would  be  taken  at  the  trial.  It  is  not  artistic  pleading, 
bat  that  does  not  authorize  the  striking  out  of  a  defense  on  the  merits  clearly 
stated.  Jt  the  motion  bad  been  to  compel  the  defendant  to  elect  b^weeo  the 
answer  aa  raising  an  issue  of  fact,  and  a  demurrer  one  of  law.  an  order 
mlglit  be  made,  and  that  was  held  In  Jfunn  v.  Bamum,  12  How.  Fr.  668. 

Motion  denied,  without  costs,  and  without  prejadice  to  a  motioa  to  oompel 
the  defendant  to  make  his  election. 


BOBT  e.  KBTNOLDa. 
(Supreme  Court.  Omeral  Term,  Fijth  DeparmrnDL  Oofeobar  n,  UOi.) 
flif  ftm  IT  m  Dbutbbt— WAivsa  bt  AaoBFUvoB. 

Where  goods  are  aooepted  by  tiw  purchaser  after  the  Ubm  agiaad  en  lor  ttirir 
delivery,  and  he  mates  no  comphdnt  aa  to  the  delay,  ba  thereby  watvas  any  eUia 
for  damages  caused  by  the  delay,  whldi  waaknown  to  hlaa  at  tna  tbae  ba  aeosptaA 
lha  goods. 
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Appeal  from  Monroe  county  ooort. 

Action  by  Sidney  B.  Roby  against  Thomas  J.  Beynolds.  From  a  Judg- 
ment entered  on  a  verdict  for  plaintiff  toe  a  part  of  his  claim,  and  from  an 
order  denying  a  motion  for  a  new  trial  on  the  minutes  at  kbe  coart*  plalatlfl 
appeals.  Affirmed. 

Argned  before  Dwioht.  F.  J.,  and  Maoombbb  and  Lbwis,  JJ. 

S.  Van  Voorhig,  for  app^Hant.        A.  Ifash,  for  reapondent. 

DwitiHT,  P.  J.  The  action  was  to  recover  the  sum  of  $160,  being  the 
agreed  price  of  five  sets  of  double  harness  sold  and  delivered  by  the  plaiotlfl 
to  the  defendant.  The  answer  admitted  the  sale  and  delivery  of  the  Inr- 
neesee,  and  alleged,  (1)  as  a  defense,  a  breach  of  warranty  of  the  quality  of 
the  goods;  and,  (2)  as  a  counterclaim,  dainaxes  by  reason  of  delay  in  the  de- 
livery of  the  goods.  The  evidence  showed  that,  some  montlis  before,  the  de- 
fendant had  bought  of  the  plaintiff  one  set  of  double  harneea  made  at  Clyde, 
and  that  the  bargain  in  this  case  was  for  five  sets  of  similar  harness  to  be 
made  at  t)ie  same  place.  There  was  evldenoe  on  the  part  of  the  defendant 
which  tended  to  show  that  It  was  warranted  by  the  plaintiff  that  the  harness 
should  bt)  in  all  res^tects  like  the  former  set,  and  of  No.  1  oak-tanned  leather; . 
also  that  the  plaintiff  was  informed,  at  the  time,  that  the  harnesses  were  to 
be  used  in  the  business  of  lumbering  in  Pennsylvania,  on  a  lot  uf  horses 
which  the  defendant  had  bought  in  Canada,  and  which  would  be  delivered  in 
one  week  from  that  time;  and  that  the  plaintiff  agreed  that  the  harnesses 
should  be  delivered  in  one  week.  The  couuterdaim  was  for  damages  by  rea- 
son of  a  delay  of  seven  days  or  more  In  the  delivery  of  the  harnesses  after  the 
horses  had  arrived.  Evidence  was  received,  under  the  objection  of  the  plain- 
tiff, tending  to  show  that  the  work  of  five  men  and  teams,  rendered  idle  for 
want  of  the  harnesses,  was  worth  $20  a  day,  and  this  evidence  was  submitted 
to  tlie  jury  under  the  exception  of  the  plaintiff,  as  poeeible  ground  of  a  coun- 
terclaim ot  $140,  viz.,  $20  a  day  for  seven  days,  and  this  waa  the  amount  of 
the  counterclaim  allowed  by  the  jury.  Tlie  verdict  waa  for  the  pluntifl  for 
^0,  and  the  defendant  had  judgment  for  the  balance  <tf  Iiis  coata,  after  de- 
ducting that  sum. 

We  think  the  learned  county  court  erred  In  submitting  the  counterclaim  to 
the  jury,  under  the  evidence  in  the  case,  as  to  what  took  place  at  the  time 
the  harnesst-a  were  accepted  by  the  defendant.  That  acceptance,  it  is  true, 
was  qualified  in  respect  to  the  quality  of  the  goods,  bat  was  without  any 
qualiflcntion  in  respect  to  the  time  of  their  delivery.  As  was  to  have  been 
expected,  the  evidence  was  directly  conflicting  on  the  question  of  the  time 
when  the  harnesses  were  to  t>e  completed  and  delivered;  but  the  undisputed 
evidence  is  that  after  they  were  completed,  and  the  defendant  notified,  be 
went  personally  to  the  store  of  the  plaintiff,  where  the  harnesses  were  exhib- 
ited to  him  in  the  boxes  in  which  they  bad  come,  and  he  was  invited  to  in- 
apect  them.  This,  he  himself  testifies,  he  declined  to  do,  as  by  doing  so  he 
would  lose  a  train  which  he  wialied  to  take,  but  consented  that  the  harnesses 
ebould  be  shipped  as  they  were,  if  the  plaintiff's  salesman  would  warrant 
them  in  every  respect.  He  testifies:  "He  [the  salesman]  said  he  would  war- 
rant them  to  be  A  Ko.  1  oak-tanned  leather;  if  not.  they  would  make  them 
good  or  take  them  back;  and  I  said  to  have  them  shipped."  Here  was.  so 
far  as  the  time  of  delivery  was  concerned,  an  absolute  and  unqualified  accept- 
ance of  the  harnesses,  without  any  complaint  of  delay,  or  intimation  that 
aucb  cause  of  complaint  wcisted;  and  it  is  shown  by  further  undisputed  evi- 
dence that  the  defendant  afterwards  sent  to  the  plaintiff  his  check  for  the 
price  of  the  harnesses^  less  only  a  small  deduction  for  some  straps  or  parts 
which  were  said  to  be  missing.  We  think  this  evidence  shows  a  waiver  of 
any  claim  for  delay.  If  any  such  claim  existed,  the  grounds  of  it  were  fully 
known  to  the  defendant  at  the  timep  and?  so  far  as  appears,  were  entirely 
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tinknowD  to  the  plaintiff.  It  was  the  duty  of  the  defendant,  then,  to  make  it 
known  to  the  plaintiff,  if  he  intended  to  rely  upun  it.  It  is  not  to  be  sup- 
posed that  the  plaintiff  would  have  parted  with  the  property  if  he  hud  had 
reason  to  suppose  that  the  de^ndant  was  to  make  a  clHim  thereafter  for 
nearly  the  entire  price  of  the  goods,  for  previous  delay  in  their  delivery.  We 
think  the  acceptance  of  the  g^uods  at  the  time  shown  by  the  evidence,  without 
complaint  or  suggestion  of  any  violation  of  the  contract  in  respect  to  the  time 
of  delivery,  was  a  waiver  of  such  ground  of  complaint,  if  any  then  existed; 
and  ttie  subsequent  offer  of  payment,  in  the  reguhir  course  of  business,  with- 
out mention  of  any  such  drawback,  was  an  apparant  admission  either  that 
no  such  ground  of  complaint  existed,  or  that  it  had  been  conclusively  waived. 
For  the  error  involved  in  the  submiSHion  of  this  cause  of  counterclaim  to  the 
jury  upon  the  evidence  as  it  stood  the  judgment  should  be  reversed,  and  a 
new  trial  granted. 

Judgment  and  order  of  Monroe  county  court,  appealed  from,  reversed,  and 
a  new  trial  granted,  with  ooitB  to  abide  the  event.  All  concur. 


WuEBLER  &  WiLBOix  Mahuf'g  Go.  t.  Keelkb»  Sheriff,  <t  aL 

ISupnm*  Court,  Oerurat  Ttrm,  FVO^  Department.  Ootober  81, 18M.) 
L  Conditional  Bals— Waives  or  Cokditiox. 

Where  goods  are  sold  ander  an  agreement  that  the  purchaser  shall  give  a  not* 
for  the  price  when  the  bill  la  rendered,  without  waiUog  qdUI  Uie  goods  are  daliv- 
ered,  and  the  Mil  Is  renderea.  but  tbe  note  ia  not  given,  and  no  demand  Is  made 
therefor,  a  subsequent  nneondltlonal  delivery  of  the  gooda  is  a  waiver  of  tbe  eondi- 
tloD  that  the  note  should  be  given,  and  title  to  the  property  passea  to  the  pni^ 
chaser. 

8.  Fkaud— EviDBNOB— Fnoor  or  Othbb  Fkauds. 

Id  an  action  to  readnd  aeontract  of  sale  on  the  ground  that  It  was  induced  bythe 
bBUd  of  thepurctaaser,  who  waa  inaolvent  at  the  time,  evidence  Uiat  Uie  purchaser, 
atwut  the  time  of  the  sale,  made  false  reprasentatlona  as  to  Its  flnanoial  oondiUon 
to  a  third  person,  is  not  admistible  where  no  eridenoB  of  fraud  in  thesahs  baa  beam 
offered. 

Exceptions  from  circuit  court,  Oaynga  oonnty. 

Action  by  the  Wheeler  A  Wilson  Manufacturing  Oompany  againat  Wil- 
liam £.  Keeier,  sheriff,  and  Thomas  Jonee.  Plaintiff  moves  for  a  new  trial 
on  a  case  and  exceptions  ordered  to  be  heard  In  the  first  instance  at  general 
term  after  nonsuit  granted  at  the  droult.  Motion  denied. 

Argued  before  Dwight,  P.  J.,  and  Maoombsb  and  Lewis,  JJ. 

/.  W.  CBrUn^  for  plaintiff.  C  I,  AvBTp,  for  defendant  Keeler.  JS,  C. 
Aikint  tot  defendant  Jones. 

BwiGsrr,  P.  J.  Tlie  action  waa  replevin  (bra  lotctf  sewing  macUnes.  and 
the  sole  qnestion  was  of  the  plalntilTs  title  to  the  property  at  the  time  of  the 
commencement  oi  the  action.  Tbe  property  had  been  sold  to  the  Bheubot- 
tom  A  Teal  Manufacturing  Company  of  Weedeport,  several  months  before* 
under  an  agreement  that  the  vendee  should  give  "a  good  eleven-months 
note"  for  the  price  when  the  bill  was  rendered,  and  without  waiting  for  the 
machines  to  be  set  up.  The  note  was  not  given,  altliough  a  bill  was  rendered* 
and  the  machines  were  afterwards  shipped  and  set  op.  These  facts  present 
the  first  ground  of  the  plaintiff's  claim  to  retake  the  property,  viz..  that  tbo 
sale  was  conditional,  and  that,  the  condition  not  being  performed,  title  to  tho 
property  did  not  pass.  The  contention  Is  unavailing,  because  the  condition 
of  sale  was  waived  by  an  unconditional  delivery  of  the  property.  Smith  v. 
Lynett  5  K.  Y.  41.  No  demand  was  made  for  the  note  when  the  bill  waa 
rendered  nor  when  the  property  was  delivered,  and  the  delivery  was  without 
condition.  The  plaintiff  seeks  to  account  for  its  failure  to  insist  upon  tho 
oondition  of  the  sale  on  the  Uieoif  oC  a  misunderstanding  between  two  oC  Ita 
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own  ^mti.  Bot  kbe  tectof  an  anqoallfled  daHveijof  the  property remalnt. 
and  ttw  effect  to  the  aame,  whatever  the  caoM,  so  long  as  it  was  tuit  (me  tor 
wblch  the  vendee  was  responsible. 

The  sea>Dd  alleged  ground  of  avoidance  of  the  sale  Is  that  tt  was  procured 
by  fraud,  viz..  that  the  vendee  was  in  failing  circumstances  at  the  time,  and 
that  be  bought  the  propertj^  with  the  Intention  not  to  pay  for  it;  and  this  was 
the  question  chiefly  lit^ated  on  the  trlaL  We  think  the  leiimed  court  at  the 
circuit  was  correct  in  holding  that  there  was  not  evidence  to  warrant  the 
submission  of  that  question  to  the  jary.  It  is  well  settled  that  the  mere  fuot 
of  insolTency,  though  well  known  to  the  vendee,  and  not  disclosed  to  the 
vendor,  does  not  afford  ground  for  imputing  fraud  to  the  former.  There 
must  have  been  the  intent,  when  the  property  was  purchased,  not  to  pay  for 
it.  Coffin  V.  SolliaUr,  (Sup-)  7  H.  Y.  Supp.  734;  Sotchkin  v.  Bank,  127 
X.  Y.  329,  27  N.  £.  K^.  1050,  and  the  cases  cited.  The  vendee  of  the 
property  in  this  case  was  probably  insolvent  at  the  time  of  the  purchase;  at 
leHSt,  if  that  had  been  the  controlling  question,  it  should  have  been  submitted 
lo  the  jury.  But  we  think  there  was  dearly  not  evidence  which  would  have 
warranted  the  finding  that  the  officers  of  the  company  r^arded  its  condition 
as  hopeless,  or  did  not  expect  that  it  would  continue  in  business,  and  meet 
its  current  liabilities  as  they  should  ftdl  due.  The  evidence  indicates  that  the 
husineas  was  loosely  conducted,  and  the  books  Imperfectly  kept,  but  we  ihink 
it  fails  to  show  that  the  officers  were  aware  of  the  actunl  insolvent^  of  the 
company  at  the  time  of  the  purchase  of  the  sewing  machines;  still  less  that 
they  contemplated  a  failure  before  the  machines  should  be  paid  for. 

It  only  remains  to  consider  two  exceptions  taken  by  the  pliiintlff  to  rulings 
of  the  court  on  questions  of  evidence.  The  plaintiff  oflei'cd  In  evidence  a 
written  statement,  signed  and  verified  by  the  president  of  the  debtor  com- 
pany in  July,  1890, — about  a  month  before  the  purchase  of  Lbe  machines  of 
the  plaintiff, — addressed  and  delivered  to  a  banking  firm  in  Weedsport,  which 
on  its  faoe  purported  to  have  been  made  for  the  purpose  of  obtaining  at  some 
time  additional  credit  for  the  company.  There  was  also  the  otter  to  show 
that  the  statement  contained  representations  bearing  upon  the  credit  of  the 
oompnny,  which  were  not  true  at  the  tlmo  it  was  made.  The  evidence  was 
excluded.  Its  admissibility  is  contended  fur  under  the  rule  which  admits  the 
evidence  of  other  frauds  of  the  same  party,  at' about  the  aame  time,  of  a 
character  similar  to  that  under  investigation.  We  think  the  ruling  was  en- 
tirely correct  in  this  case,  for  the  reason  that  In  the  case  of  the  statement 
offered  in  evidence  no  fraud  is  shown  to  have  been  committed  or  attempted. 
Assuming  tliat  the  statement  might  have  been  shown  to  h»ve  been  in  some 
reepvcto  untrue,  there  is  no  evidence  nor  offer  to  show  that  any  increase  or 
renewal  of  credit  was  given  or  applied  for  on  the  strength  of  it.  This  leaves 
the  case  quite  outside  the  lines  of  the  rule  as  stated  by  any  of  the  authorities. 
Cary  v.  HotaUinQ,  1  Hill,  311;  Hall  v.  Naylor.  18  N.  Y.  588;  MUler  v.  Bar- 
6er,  66  N.  Y.  558.  The  rule  which  admits  evidence  of  one  fraud  to  prove 
another  is  at  best  so  exceptional  in  its  character  tliat,  although  well  estab- 
lished, it  will  not  be  extended  beyond  the  limits  already  assigned  to  it.  The 
case  uf  Hall  v.  Naylor,  aupra,  which  is  cited  by  counsel  lor  the  plaintiff, 
turns  upon  the  point  here  made,  and  the  evidence  was  rejected  because  it  did 
net  appear  that  in  the  case  to  wUch  the  evidence  related  a  fraud  was  actually 
aooomplisbed. 

The  other  exception  relates  to  an  offer  of  the  plaintiff  to  give  evidence  of 
the  total  assets  of  the  debtor  company  at  the  time  of  the  failure  In  December, 
1890.  The  ruling  seems  to  us  to  have  been  correct,  on  the  ground  that  the 
time  was  too  remote  from  the  date  of  the  contract  assailed,  without  the  ac- 
companying offer  to  trace  back  the  trHnaacLlons  of  the  company  so  as  to  show 
the  amount  of  Its  assets  at  tlie  date  of  the  sale.  We  think,  too,  that  the  rul- 
ing may  be  sustained  on  the  ground  that  the'matter  of  the  offer  was  already 
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in  proof  by  evidence  as  definite,  so  far  as  appears,  as  any  which  ooald  hare 
been  produced  under  the  ofTer.  Wb  And  no  error  committed  in  the  admis- 
Bion  or  rejection  of  evidence,  and  we  are  clearlj  of  the  opinion  that,  upon  the 
evidence  as  received,  a  case  was  not  made  which  would  have  justified  a  find- 
ing that  the  machines  in  question  were  purchased  with  the  intent  to  cheat 
the  plaintiff  out  of  the  price.   The  motion  for  a  new  trial  should  l>e  dented. 

Motion  for  a  new  trial  denied,  and  judgment  ordered  for  the  defendants  on 
the  nonsuit.  All  concur. 


WxBMXB  e.  TtaJJLOB  or  North  Tohavanda. 

(Supreme  Court,  Oeneml  Term,  fVth  Department.  Ootober  21,  IBM) 

McKiciFAL  CoBFOHATioirs— Dsrsonvs  Bidbvalks— pBOVniaa  or  Jtnrr. 

In  an  aotton  for  Injuries  oaased  CiUlnff*  at  nlgtat,  twain  aa  oleTatod  sUamlk 
along  wbioh  there  was  no  rail,  the  negUgenoe  of  dneadant  and  ooatribntory  nag^ 
geuce  of  plaintUC  are  for  tho  jxaj. 

Appeal  from  circuit  court,  Niagara  county. 

Action  by  Matilda  Wlenke  against  the  village  of  North  Tonawanda.  From 
a  judgment  entered  on  a  verdict  in  favor  of  the  plaintiff,  and  from  an  ordn 
denying  a  motion  for  a  new  trial  on  the  mliiutaB  of  the  court,  defendant  ap- 
peals.  Affirmed. 

Argued  before  Dwight,  F.  J.,  and  Maoohbeb,  J. 

S.  M.  Athley,  for  appellant    W,  S.  fiifnpnm,  for  respondent. 

DwiOHT,  P.  J.  The  action  was  for  a  1>odlly  injury  sustained  by  the  plain- 
tiff by  reason  of  a  fall  from  a  sidewalk  on  one  of  the  streets  of  the  defendant. 
The  defect  complained  of  was  the  aluence  of  a  railing  on  the  inside  of  the 
wallc  wbere  the  footway  was  elevated  five  feet  and  an  inch  above  the  8ar&M» 
of  the  ground.  The  plaintiff,  a  Clerman  woman  of  30  years  of  age,  was  paaa- 
ing  along  the  waltt  In  the  evening.  The  nearest  street  lamp  was  mora  than 
90  feet  distant,  and  there  was  no  light  from  any  building  which  Illuminated 
the  inner  edge  of  the  walk.  She  met  at  that  point  several  men  walking 
abreast  or  in  a  bunch,  and  she  turned  towards  the  inside  of  the  walk  to  avoid 
them,  when  she  fell  off  the  iipprotected  edge,  down  a  distance  of  five  feet  and 
upwards,  and  sustained  the  injury  complained  of.  The  question  of  the  negli- 
gence of  the  village  authorities  in  leaving  this  elevated  walk  unprotected  hy 
a  railing  was  properly  submitted  to  the  jury.  Ivoryv.  Totono/ Deerparh,  116 
N.  Y.  476,  22  N.  E.  Kep.  1080 ;  Maxim  v.  Tovm  of  Champion,  (Sup.)  4  N.  Y. 
Supp.  515;  Reid  v.  Toron  of  Ripley,  (Sup.)  14  N.  T.  Supp.  124.  These  cases, 
and  mnny  more  of  like  effect,  afilrm  the  duty  oF  highway  commissioners  to 
exercise  due  care  to  guard  exposed  and  dangerous  points  at  the  boundary  of 
the  highway  by  railings  or  other  structures.  Of  course,  the  same  principle 
applies  to  the  trustees  of  villages,  though  It  is  comparatively  seldom  that  a 
situation  occurs  on  the  streets  of  a  populous  village  which  requires  this  kind 
of  protection  for  the  safety  of  foot  passengers.  The  situation  in  this  caae 
seems  to  have  l>een  very  suggestive  of  such  precaution.  Just  on  the  line  of 
the  fronts  of  stores  and  shops,  on  a  much-frequented  street,  the  inner  edge 
of  the  sidewalk  was  more  than  five  feet  above  the  surface  of  the  vacant  lot  in 
front  of  which  it  was  constructed,  and  there  was  no  indication  whatever,  to 
passers  in  the  night*  of  this  dangerous  condition.  It  Is  true  the  sidewalk  vras 
of  the  unusual  width  of  17  or  18  feet;  hut  this  gave  no  protection  to  persons 
walking,  as  all  had  a  right  to  do,  and  as  some  at  times  must  do.  on  the  inaide 
of  the  walk.  The  plaintiff  had  only  just  before  come  out  of  one  of  the  shupa 
In  the  Immediate  vicinity,  and  it  was  natural  that  she  should  proceed  on  a 
line  near  the  fronts  of  the  buildings.  She  was  comparatively  a  steanger  to 
the  locality.— had  never  noticed  the  elevation  of  the  walk  above  the  adjoining 
lot  at  this  point.  She  turned  still  more  towards  the  inside  to  aroid  a  row  or 
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knot  of  men  coming  from  the  opposite  direction,  and  the  accident  was  the 
result  It  does  not  seem  to  us  a  matter  of  surprise  that  it  should  have  hap- 
pened, bat  rather  that  similar  accidents  had  not  previously  occurred  at  the 
same  point  under  similar  clrcuoutances.  Plainly,  it  was  for  the  jury  to  post 
npoD  both  the  main  questions  in  this  case,  viz.,  of  negligence  on  the  part  of 
tbe  viilage  authorities,  and  of  the  absence  of  negligence  on  the  part  of  the 
pIidntifE.  Those  questions  were  submitted  to  the  Jnry  in  a  charge  of  eminent 
fairness  to  tbe  defendant,  and  the  verdict  cannot  be  disturbed.  We  find  no 
exception  taken  on  the  trial  which  requires  discussion.  Tbe  Judgment  and 
order  denying  tbe  motion  for  a  new  triai  must  be  affirmed. 
Judgment  and  order  appealed  from  aflHrmed. 

PaUOEB  «.  GULBBRTBON  «t  OJ. 

(Supreme  Court,  Gemeral  Term,  JVlh  Department.  October  tl,  1881.) 

IsriNcamns— QuaanoH  or  Vastt. 

Wlwtber  or  not  a  oonveyanoe     a  decedent,  In  his  Ufetime,  to  the  wile  ol  Us 
■oo,  was  an  adTsiioenienti,  is  a  question  of  foot  on  aU  the  evldenoet 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Frederick  Palmer  against  Mary  L.  Gulbertson  and  others.  From 
1  judgment  entered  In  Livingston  county,  dismiissing  the  oomplaint*  plaintiff 
sppeale.  Affirmed. 

Argued  before  Bwioht.  P.  J.,  and  Maooubsb  and  Lswn.  JJ. 

S.  P.  CojfnBf  tor  appellant.  *  £.  O.  Seedt  for  respondents. 

DwiGHT,  P.  J.  The  action  was  in  partition  between  tbe  four  heirs  at  law 
of  one  Augustus  Palmer,  deceased,  for  tbe  division  of  the  real  estate,  consist- 
ing of  159  acres  of  land,  of  which  he  died  seised.  Tbe  facts  necessary  to  the 
maintenance  of  the  action.  In  the  first  instance,  were  all  admitted.  It  was 
also  admitted  that  about  four  years  before  his  death,  the  deceased  conveyed  to 
the  defendant  Hattie  A.  Palmer,  the  wife  of  the  plaintiff,  who  was  a  son  of  the 
deceased,  a  piece  of  land  of  59  acres,  being  a  part  of  218  acres,  whichlfae  then 
owned  and  occupied  as  one  farm,  tbe  remainder  of  which  whs  the  159  acres  of 
Khich  he  died  seised.  Of  the  69  acres,  S  acres  were  conveyed  to  the  grantee 
absolutely,  and  the  remainintr  56  acres  subject  to  the  use  and  occupation  of 
tbe  grantor  during  bis  life.  The  only  question  in  the  case  is  one  of  pure  fact, 
and  is  presented  by  tbe  answer,  to  the  effect  that  the  59  a<'res  were  conveyed, 
aa  abovew  to  tbe  wife  of  the  plaintifT,  npon  the  understanding  and  agreement 
between  the  grantor,  the  grantee,  and  the  plaintiff,  that  such  conveyance  to 
ttie  wife  of  the  latter  should  be  accepted  by  him  as  an  advancement,  and  by 
WMy  of  satisfaction  and  extinguistimeot  of  any  claim  to  or  Interest  in  his 
(sther'B  estate  which  in  any  event  he  might  have  as  one  of  his  heirs  at  law; 
and  tbst  such  oonveyance  was  so  made  by  the  deceased  and  accepted  by  the 
plaintiff  and  his  wife,  and  for  no  other  consideration  than  tbe  agreement  above 
mentioned.  The  leHrntrd  and  careful  referee  found  the  fuct  in  accordance 
with  this  allegallon  of  tbe  answer,  and  thereupon  baaed  his  conclusion  of  law, 
to  tbe  effect  tliat  tiie  plaintiff,  at  Die  time  of  the  commencement  of  the  action, 
hsd  no  title  to  or  Interest  in  any  portion  of  tbe  159  acres  of  land,  and  there- 
fore that  his  complaint  should  be  dismissed.  The  attempt  to  point  out  a  vari* 
ance  or  discrepancy  between  tbe  allegation  of  the  answer  and  the  finding  of 
the  referee  Is  mere  verbal  criticism ;  the  two  are  In  essential  accord.  A  care- 
tol  review  of  tbe  testimony  leads  us  to  the  same  conclusion  with  tbe  referee 
apon  the  question  of  fact,  and  tbe  conclusion  of  law  and  dismissal  of  tbe  com- 
I^lDt  necessarily  follow.   The  judgment  appealed  from  mast  be  affirmed. 

Jodgmrat  appealed  from  affirmed,  with  costs.   All  concur. 
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Johnson  e.  Stronq  »t  ol. 
(Supreme  Covrt,  General  Term,  Fifth  Department.  October  SI,  UMl) 

L  P08BB88ION  ov  VairnBR— NoTjGi  to  Mobtqaobb. 

PosBesstoa  of  %  vendee  under  an  exeoatory  contract  for  the  sale  of  land  la  BOt 
noUce  to  one  taking  a  mortgage  from  the  vendors,  and  who  U  Informed  tbat  the 
vendee  had  atandoned  his  conteBot,  that  tbe  vendora  had  assigned  th^  Interest  im, 
the  oootract,  and  tberef  ore  the  lien  of  tbe  mortgage  la  snporior  to  that  of  the  aa- 
signee  of  the  oontract, 

%  JuooMBiiT  L1BX8— PBioBirna. 

Tbe  Ueu  i£t  a  jndgment  recovered  against  tbe  vendora  after  atiah  asrignment  ts 
subject  to  tiie  interest  of  the  assignee,  and  therefore  to  the  Interest  of  one  t^ing 
an  assignment  of  it  from  such  assignee  subsequent  to  tha  jndgment. 

Appeal  from  Judgment  on  report  of  referee. 

Action  by  Edward  W.  Johnson  against  Elizabeth  B.  Strong,  WUIiam  Wes- 
ton, and  others.  From  a  judgment  entered  in  Cattaraugus  county  for  plaio- 
ttff.  defendant  Strong  and  defendants  Weston  appeal.  Beversed. 

Argued  before  Dwight,  P.  J.,  and  Macouber  and  Lewis,  JJ. 

/.  H,  Waring,  for  appellants.   C.  8»  Can^,  tat  respondenU* 

DwiOHT,  p.  J.  The  action  was  by  an  assignee  of  tbe  vendors  In  an  ex- 
ec ut  cry  contract  for  the  sale  of  lands,  to  foreclose  the  equity  of  redemption  <d 
the  purchaser  for  nonpayment  of  the  purchase  price.  The  vendors  were  the 
defendants  Lewis;  the  purchaser  was  the  defendant  Fierce;  and  the  contract 
was  entered  into  in  October,  1889,  at  which  thne  Fierce  went  into  possession, 
and  so  continued  until  October,  1890.  In  June,  1890.  the  Lewises  assigned 
all  their  Interest  in  the  contract  to  the  Exchange  National  Bank  of  Glean. 
In  August,  189U,  the  Lewises  gave  to  the  defendant  Mrs.  Strong  a  mortgage 
on  the  same  premises  to  secure  the  payment  of  money  at  that  time  loaned  to 
them  by  Iter.  Before  taking  the  mortgage,  Mrs.  Strong,  by  her  agent,  mak- 
ing inquiries  of  her  mortgagors  in  respect  to  the  possession  of  Fierce,  learned 
of  the  existence  of  the  contract,  but  not  of  its  assignment  to  the  bank,  and 
was  Informed  by  the  Lewises  that  it  had  been  abandoned  by  Fierce;  and  she 
took  her  mortgage  In  the  belief  tliat  the  mortgagor's  title  whs  clear  of  incum- 
brance. The  contract  was  in  fact  abandoned  by  Pierce  in  October,  before 
ftny  rights  of  the  plaintiff  had  intervened;  and  no  Inquiry  of  Pierce  would 
have  elicited  information  of  tbe  assignment  of  Ihe  contract,  because  he  was 
himself  ignorant  of  the  fact.  The  Lewises  resumed  possession  of  the  prop- 
erty in  October,  and  have  ever  since  held  It  by  their  tenants.  Two  months 
later  the  banic  assigned  its  interest  in  the  contract  to  the  plaintiff,  the  defend- 
ants Weston  having  in  the  mean  time  recovered  and  doclieted  a  judgment  in 
the  proper  county  against  tlie  Lewises.  The  facte  above  stated  are  taken  from 
the  flndings  of  the  referee,  and  upon  them  he  bases  a  conclusion  of  law  to  tbe 
effect  tliat  Uie  lien  of  the  plaintiff  under  his  assignment  of  the  oootract  <tf 
sale,  is  superior  to  that  of  Mrs.  titrong  under  her  mortgage,  as  well  as  to  that 
of  the  Westons  under  their  judgment.  The  former  branch  of  this  conclusion 
was  clearly  error.  It  is  baaed,  as  appears  from  the  opinion  of  tbe  referee, 
upon  the  proposition,  not  found  as  a  conclusion  of  law,  that  the  posseesion 
of  the  purchaser  in  the  contract  at  the  timetiie  mortgage  was  given  was  notice 
to  Mrs.  Strong  of  the  existence  of  the  contract  not  only,  but  also  of  Ita  assign- 
ment to  the  bank,  and  of  its  rights  thereunder.  We  regard  the  pruposition 
as  entirely  untenable.  The  possession  of  Pierce  was  notice  of  the  oontract 
under  which  he  held,  and  of  all  his  rights  thereunder.  It  was  not  notice  of 
ttie  assignment  of  the  contract,  nor  of  the  rights  of  any  party  who  was  not  In 
possession.  The  rule  is  that  the  possession  in  a  third  par^  is  notice  to  the 
grantee  of  all  the  rights  of  the  party  in  possession,  so  far  as  diligent  inquiry 
suggested  by  such  possession  would  disclose  them.  There  was  nothing  in 
the  possession  by  the  purchaser  in  the  contract  to  suggest  that  the  coDtracA 
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had  been  assigned  by  ttwTendon;  moreoTer.  the  information  actnally  derived 
by  inqniiy  fnmi  tbe  randors  virtually  negatived  the  idea  of  an  Nsaljinment  by 
them,  and  InformaUon  of  the  assignmoit could  not  have  been  obtained  by  any 
inquiry  of  Fterceu  Hffone  of  the  aatborities  tAted  by  counsel  for  eitlier  pai-ty 
on  this  appeal  carry  the  doctrine  of  conBtriiotive  notice  by  posseesion  beyond 
that  stated  above.  Tuttta  v.  Jackson,  6  Wend.  218;  Page  v.  WaHng.  76  N. 
Y.  468:  Moger  v.  Blnman,  18  N.  Y.  184;  BllU  v.  Borrrnan,  90  N.  Y.  466. 
We  have  nodonbt  that  the  lien  of  tbe  mortgage  of  Mrs.  Strong  has  precedence 
to  the  interest  of  Qm  assignee  of  the  contract  of  sale.  On  the  other  hand* 
tbe  judgment  of  the  Westons,  although  recovered  before  the  assignment  to 
the  plaintlft,  was  subject  to  the  Interest  of  the  plaintiff's  usignor,  and  all 
that  Interest  passed  to  the  plaintiff  by  the  second  assignment  Upon  the  evi- 
dence as  it  now  stands  tbe  judgment  might  perhaps  be  modifled  so  as  to  give 
effect  to  the  equities  of  all  parties,  bnt»  as  there  may  be  additional  evidence 
on  another  trial,  the  judgment  should  be  reversed,  and  a  new  trial  granted. 

Judgment  reversed,  and  a  new  t^  granted,  with  costs  to  abide  the  final 
award  of  costs.  All  oimenr. 


Knell  tt  cA.  v.  Stephan  9t  dl. 
{Supreme  Courtt  Ceneral  T«nn,  ViWi  Dtpartmma.  Ootober  SI,  1909.) 

APnui/— RiTiBW— WuoHT  or  Etidenck. 

Where  proof  of  jndgmeat  recovered,  and  execution  to  the  proper  oonnty  returned 
nssatiRfled,  was  glveii  Id  an  action  in  tbe  nature  of  a  creditors^  bill,  and  no  objeo- 
tion  wee  nude  on  tbe  trial  to  the  soffioleocy  of  the  evidence  as  a  foundation  for  the 
action,  and  the  referee  found  the  faote  In  aoomrdanoe  with  suoh  evidence  wltbont 
exception  b^ng  taken  thereto,  thesalBclenQrof  theeTldenoBoannotbeqtMStloned 
on  appeal. 

Appeal  from  judgment  on  report  of  referee. 

Action  in  the  nature  of  a  creditors'  bill  by  Louis  Knell  and  others  against 
William  Stephan  and  others.  From  a  judgment  entered  in  Cattaraugtis 
county  in  favor  of  plaintiffs,  defendtints  appeal.  Affirmed. 

Argued  before  Dwiobt,  F.  J.,  and  Maooubeb  ana  I^bwis,  JJ. 

William  H,  HenderMony  for  appellants.    C.  S,  Caregt  for  respondents. 

I>wiOHT.  F.  J.  The  action  was  in  tbe  nature  of  a  creditors*  bill  to  reach  the 
interest  of  William  Stephan,  tbe  judgment  debtor,  in  lands  and  their  avails 
alleged  to  have  been  conveyed  and  turned  over  to  bis  wife,  tbe  defendant  Mary 
StephHn,  in  fraud  of  creditors  of  the  former.  The  defendants  object,  on  this 
appeal,  that  the  proper  foondaUon  for  a  creditors*  bill  was  not  laid  by  proof 
of  ajudjrment  and  execution  returned  unsatlsHt^.  No  such  objection  was 
specilically  miide  at  any  time,  on  tiie  trial.  Tliere  1b  in  the  record  before  us, 
of  the  evidence  taken  on  the  trial,  an  abstract  of  the  judgment  iiud  execution 
alleged  in  the  complaint.  Including  date  of  the  recovery  and  docketing  of  the 
judgment  in  Krie  county,  and  of  its  docketing  in  Cattaraugus  county,  where 
the  land  was  situated;  also  of  the  issue  of  an  execution  to  the  sheriff  of  tbe 
latter  county,  and  of  its  return  unsatisfied.  This  evidence  was  not  objected 
to,  nor  was  the  objection  made  at  any  time  that  there  was  not  competent 
and  sufficient  proof  of  judgment  recovered,  and  execution  to  the  proper 
county  returned  unsiitisQed,  before  the  commencement  of  the  action.  There 
was  a  motion  for  a  dismissal  of  the  complaint  at  tbe  close  of  the  pltdntifEs* 
case,  but  the  objection  above  mentioned  was  not  speclQed,  nor  was  it  in- 
eluded  in  any  ground  of  the  motion  as  made,  except  the  statement  that 
**the  plaintiffs  have  failed  to  prove  a  cause  of  action."  Tbe  objection  was 
not  sudident.  The  evidence  in  question — though  informal— was  evidently 
received  and  treated  as  sufficient,  and  as  establishing,  witliout  dispute,  the 
facts  to  which  it  related.  The  referee  found  those  facts  in  accordance  with 
ttie  cTidenoe  so  received,  and  there  was  not  even  an  exception  by  tbe  de- 
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fendants  to  such  finding,  wblch,  upon  the  theory  of  the  objection  now  made* 
was  without  any  evidence  to  support  it,  and  therefore  Bobject  to  exception* 
Code  Civil  Proe.  §§  992, 993.  It  is  too  late,  upon  tbe  argument  of  this  appealr 
to  object  to  the  iuBufficiency  oC  evidence,  which  was  received  without  objec- 
tion, and  treated  throughout  the  trial  as  eatabliehing  an  essential  fact  in  tbe 
case.  Other  mHterial  facts  in  tbti  case  were  found  upon  evidence  mainly  cir- 
cumstantial, and  consisting  largely  of  Inferences  drawn  from  the  testimony 
of  the  defendants  themselves,  which  yet  was  sufflcient  to  satisfy  the  mind  at 
an  astute  and  careful  referee,  and  which,  we  are  bound  to  say,  was  well  cal- 
culated to  produce  that  effect.  The  findings  of  fact  in  this  case  cannot  be  dis- 
turbed as  unsupported  by  tbe  evidence,  and  the  eoncloslons  of  law  and  dU 
recUons  for  Judgment  are  in  aoeordanee  with  tbe  facts  found.  The  Jad^nanfe 
should  be  afBnned. 
Jndgmoit  ^pealed  from  afflmwd,  wltb  oosta.  AU  oonoor. 


In  rs  Pbbboo's  WiUi. 
(Supreme  Court,  Otneral  Term,  Sijth  Department  October  tl,  1801.) 

WlXiS— PUBUOITION— SUBflOBIBIIlO  WlTKBSBas— SOBHISBIOK  OT  FaCIS  TO  JUKT. 

The  decree  of  tbe  surro^te  denying  probate  of  a  will  on  the  ground  that  tlie  evi- 
dence was  tnsnfflolent  to  iliow  due  publication  thereof  by  testator,  a  deal  and  dumb 
man,  aa  hit  will,  or  that  he  requested  the  witnesses  to  attach  their  names  as  anb- 
soriUns  witnesses,  being  reversed  on  tbe  ground  that  the  evidence  did  show  saoh 
fatrts,  the  qiieitions  of  fact  will  be  submitted  to  a  juiT,  aa  provided  in  Becb  ease  bv 
Code  ClvilFroa  1  3588. 

Appeal  £rom  surrogate's  court,  Ontario  county. 

Application  for  probate  of  the  will  of  Joseph  FeregOi  deceased.  Probate 
denied,  and  proponents  appeal.  Reversed. 

Argued  before  Dwight,  P.  J.,  and  Maoohsbh  and  Lbwib,  JJ. 

T.  Jf.  HoteeU,  tot  appellanta.  8.  Bonding  and  /.  P.  Fawot,  tot  respond- 
ents. 

Dwight,  P.  J.  No  question  was  made  of  tbe  testamentary  capacity  of  the 
decedent,  nor  that  tbe  alleged  will  was  dtily  executed  by  him.  The  questiona 
oi  fact  upon  which  there  was  some  conflict  of  evldencf,  and  in  respect  to 
which  the  evidence  was  held  by  the  learned  surrogateto  be  insufficient  to  war^ 
rant  the  granting  of  probate  of  the  will,  related  (1)  to  the  due  publication 
thereof  by  the  deceased  as  his  will,  and  (2)  to  the  request  by  the  deceased  that 
the  witnesses  should  sttach  their  names  as  subscribing  witnesses  thereto. 
The  decedent  was  an  unmarried  man  of  upwards  of  60  years  of  age.  and  had 
been  deaf  and  substantially  dumb  from  early  childhood.  He  had  been  accna- 
tomed  to  communicate  his  Ideas  mainly  by  signs  and  gestures,  constituting 
a  species  of  pantomime,  and  sometimes  by  writing  on  a  slate  or  pieces  of  pa* 
per.  and  he  was  able  to  understand,  to  some  extent,  communications  made  to 
him,  by  the  motion  of  the  lips  of  persons  who  spoke  to  blm.  The  scrivener  who 
drew  bis  will — a  schoolmaster  by  profession,  and,  as  his  testimony  talcen  on 
commission  Indicates,  a  man  of  intelligence — bad  known  him  for  several 
years,  and  had  frequently  conversed  with  him  by  means  of  signs,  previousto 
the  interviews  in  reference  to  bis  will.  He  was  able  to  read  print,  and  aome 
writing,  and  to  write,  himself,  to  some  extent.  Shortly  before  drawing  his 
will,  tlie  scrivener  had  received  information  from  tbe  sister  of  the  testator 
that  the  latter  desired  to  have  biro  draw  bis  will,  and  he  visited  biro  at  hia 
sister's  house,  where  lie  had  been  living  for  a  number  of  years,  taking  with 
him  a  printed  form  of  a  will,  which  he  exhibited  to  tbe  teatator,  and  was  in- 
formed by  him  by  means  of  Int^gible  signs  that  be  wished  him  to  draw  hia 
will,  and  that  he  desired  to  give  hia  property  to  the  sister  with  whom  he  was 
ItTlng.  The  scrivener  went  away  and  filled  out  the  printed  form  aocordingly, 
inaartlDg  an  additional  provisiim  for  the  oontingawgr  oi  his  Aster's  not  stu^ 


DigitizGd  by  Google 


Sup.Ct]         PAREHDBBT  V.  BOOHESTXB  LABTINO  UACH.  CO. 


395 


Tiving  him.  and,  wben  he  oame  agsln,  exhibited  the  draft  of  the  wlU  to  the 
testator,  who  examined  it  closely  for  several  minotes,  apparently  reading  it 
with  ears,  and  plainly  Indicated  by  signs  that  it  was  as  lie  desired  his  will  to 
be.  The  scriTener  showed  him  where  hiB  name  shoald  be  signed,  and  called 
his  attention  to  the  attestation  olanse,  which  was  printed  on  the  same  page 
with  the  will,  of  all  of  which  the  testator  signified  his  understanding.  The 
will  was  executed  the  next  day  by  the  testator  signing  bis  full  name  tbert-to, 
in  presence  of  the  scrivener  and  three  othae  witnesees*  all  four  of  whom 
signed  the  attestation  clause  in  his  presence  and  in  presence  of  each  other. 
The  scrivener  testifies  to  the  signs  by  means  of  which  he  put  the  question  to 
the  testator  whether  the  paper  thus  executed  was  his  will,  and  the  affirmative 
response  thereto;  and  another  of  the  subscribing  witnesses  describes  the  un- 
mistakable dumb  show  by  which  the  testator  invitt^  the  witnesses  to  snb- 
scribe  their  names  as  such  to  the  will,  and  thanked  them  for  the  servioe  aftor 
ft  was  performed.  The  evidence  in  both  of  these  respects  was  in  a  manner 
eontradicted  by  the  other  two  subscribing  witnesses,  but  mainly  to  the  effect 
that  they  either  failed  to  observe  and  comprehend,  or  else  to  remember,  the 
matters  referred  to.  A  man  is  not  to  be  denied  the  right  to  make  a  teatii- 
nieutary  disposition  of  his  property  on  aooount  of  detwt  of  speech  and  heu<- 
ing;  and  a  deaf  and  dumb  man  may  make  a  will  if  only  the  formalities  pre* 
scribed  the  statute  are  observed  In  their  spirit  and  intent,  and  in  such 
manner  as  Is  practicable,  under  the  conditions  exlsUng.  Inre  Seokett,  103 
K.  T.  167.  174,  8  N.  E.  Hep.  606;  In  re  StiUman'a  Batate,  (Surr.)  9  N.  T. 
Sappu  446.  and  the  cases  cited.  We  desire  not  to  dwell  upon  the  facts  In  this 
ease  in  such  a  way  as  to  prejudice  their  future  consideration,  and  we  there- 
fore state  without  further  discussion  that  the  result  of  our  examination  of  the 
case  is  to  raise  serious  doubt  whether  Clie  questions  of  fact  above  mentioned 
were  determined  in  accordance  with  the  due  weight  of  the  evidence  as  it  ap- 
pears in  the  record.  There  was,  undoubtedly,  a  conflict  of  evidence,  and  we 
are  unable  to  concur  with  the  learned  surrogate  in  his  findings  of  fact  ther^ 
upon.  This  brings  the  case  within  the  provisions  of  section  2588  of  the  Code, 
and  calls  for  a  submission  of  the  questions  of  fact  to  a  jury.  The  decree  of 
the  surrogate  should  be  reversed  on  the  facts,  and  a  trial  by  jury  ordered  of 
the  material  questions  of  fact  arising  upon  the  issues  l>etween  the  parties, 
such  trial  to  be  had  in  the  circuit  court  In  Ontario  county.  Issues  to  be  Bet> 
tied  (if  required)  by  the  presiding  justice  of  thlsoourt;  ooata  (tf  this  appeal  to 
abide  the  final  award  of  costs.  All  concur. 


FABKBUBBT  0.  BOOHBGTFBR  LASTDfO  UAOH.  OO. 

(Supreme  Court,  Oeneral  Term,  Fifth  DepartmenL   October  81, 16ML) 

Oonm'  COUETB— JUaiBDIOTIOH  bt  Cokibhi^Foriion  Cokporatiokb. 

County  oourto,  haviDff  no  jurisdiction  In  actions  iw^iut  toreiffn  corporstloos, 
eannot  acquire  it  \>j  tbe  appearance  of  deteodaut  and  answer  to  the  merits,  slaoe 
Joriadiotion  cannot  be  acquired  by  oonsent  eltlier  of  tbe  subjeot-matter  or  of  the 
action. 

Appeal  from  Uonroe  county  court. 

Action  by  Emmons  M.  Parkhurst  against  the  Bochester  Lasting  Machine 
Company.    From  a  judgment  for  pialntifT,  defendant  appeals.  Reversed. 
A^ned  before«DwiGHT.  F.  J.,  and  Maoohber  und  Lewis,  JJ. 
S,  Van  Voorhia,  for  appellant.    Irving  Paine,  for  respondent. 

DwfeBT.  P.  J.  The  objection  to  tbe  jurisdiction  of  the  county  court  In  an 
-action  against  a  foreign  corporation,  though  taken  for  the  first  time  on  this 
^»peal,  must  be  fatal  to  the  judgment.  That  the  county  court  has,  by  the 
Btstotes  which  define  its  powers,  no  Jurisdiction  of  such  actions.  Is  conceded. 
It  is  contended  that  In  this  ease  It  obtained  jurisdiction  by  the  consent  of  tbe 
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defendant,  which  appeared  generally,  and  answered  to  the  merits.  The  po- 
sition is  untenable.  Consent  may  glre  jurisdiction  of  the  person,  bnt  not  ot 
the  subject-matter,  nor  of  the  action.  The  question  in  this  case  was  not  of 
jurisdiction  of  the  person,  but  of  the  limitation  of  the  power  of  the  court. 
The  court  had  no  jurlsdidion  of  the  action,  because  it  is  denied  Jurisdiction 
of  any  action  against  a  foreign  corporation.  In  Burekla  v.  Bokhart,  8  N.  Y. 
133,  Oardinbb,  J.,  says,  at  page  137:  "The  jurisdiction  of  courts  is  con- 
ferred by  law,  and  in  no  case  by  consent  of  lurtles.  When  jurisdiction  of 
the  subject  and  of  the  person  is  regarded  as  a  prerequisite  of  judicial  action, 
a  defendant  may  waive  any  irregnlHrltlea  in  the  mode  by  which  his  person  is 
sought  to  be  subjected  to  the  jurisdiction  of  the  court,  by  a  voluntary  appear- 
ance.  He  may  dispense  with  the  service  of  process  as  he  may  waive  any 
other  persona)  privilege;  but,  when  the  defendant  ia  in  court  as  a  party,  the 
law  gives  jurisdiction  of  the  person,  without  regard  to  the  question  wlmthdr 
his  appearance  was  voluntary  or  compulsory.  This  Is  all  that  is  meant  by 
consent  giving  jurisdiction  of  the  person.  *  •  •  The  residence  of  tbe  de- 
fendant, within  the  limits  of  the  circuit,  *  *  •  Is  a  jurisdictional  fact, 
which  must  exist  before  the  court  can  act  at  all,  either  by  issuing  process  or 
accepting  the  appearance  of  the  defendant.  It  is  necessary  to  give  jurlsdie- 
tion  of  the  cause,  not  the  person.  In  such  cases  there  can  be  no  waiver." 
See,  also,  ffeenan  v.  Railroad  Co.,  34  Hun.  602;  Dat4dsbwg  v.  Insitrance 
Co.,  90  N.  Y.  526.  In  the  latter  case,  Da21fobtu,  J.,  says:  "There  are.  no 
doubt,  many  cases  where  the  court,  having  jurisdirtion  over  the  subject-mat- 
ter, may  proceed  against  a  defendant  who  voluntarily  submits  to  its  decision; 
but,  where  the  state  prescribes  conditions  under  which  a  court  may  act,  those 
conditions  cannot  be  dispensed  with  by  litigants. "  Still  mure  must  It  be  im- 
possible for  litigants  to  dispense  with  the  rule  which  prohibits  the  court  to 
act  at  all  in  a  given  case.  The  cases  cited  by  counsel  for  the  plaintiff  were 
actions  In  the  supreme  court,  whose  jurisdiction  of  the  action  was  unques- 
tioned, and  consent  gAve  jurisdiction  of  the  particular  defendant.  The 
county  court  bHS  no  jurisdiction  of  the  CHUse  of  action  in  tills  case,  because  it 
has  no  jurisdiction  of  any  cause  of  action.  In  any  case,  against  a  foreign  cor- 
poration. The  objection,  which  in  this  case  appears  on  the  face  of  the  <»m- 
plaint,  is  fatal,  not  only  to  the  judgment  appealed  from,  but  to  tha  aoCton. 
Tbe  judgment  must  be  reversed,  and  the  complaint  dismissed. 

Judgment  appealed  from  reversed,  and  complaint  dismiued,  wJth  ooBts. 
All  concur. 


GiTT  OF  BOCHESTBR  V.  QlTINTABD. 
(SuprenM  Court,  Qeneral  Term,  F^fth  Department,   October  M,  18K.) 

KmnoiPAL  BoHDS— FowBB  TO  Ibbub. 

Const,  sru  8,  S  11,  restraining  a  olty  of  over  100,000  iDhabltants  from  beeonlnff 

Indebted  for  any  purpose  to  an  amoant,  including  exlBting  indebtedness,  of  more 
tban  10  per  cent,  of  tbe  assessed  value  of  its  real  estate,  **ezcept  aa  herein  other- 
wise provided, "  which  exception  includes  the  issue  of  water  supply  bonds,  bnt  for 
a  term  not  to  exceed  90  years,  does  not  render  void  Laws  1802,  o.  858,  authorlxinff 
the  city  of  Rochester  to  issue  anoh  bonds  for  a  term  of  SO  years,  sinoe  the  oity, 
thouKb,  by  reasoD  of  its  population,  subject  to  the  restraint  imposed,  Is  not  required 
to  avail  itself  of  tbe  exception,  wh^re  its  totel  indebtedness,  with  addition  of  tbe 
proposed  bonds,  does  not  reach  tbe  presoribed  limit,  aad  therefore  the  proviso  In 
respect  to  tbe  term  of  said  bonds  has  no  applloatioiL 

Case  submitted  on  agreed  statement. 

Submission  without  action  of  a  coutroveiay,  under  section  1279,  Gode  CSffl 
Proe.,  between  the  city  of  Rochester,  plaintiff,  and  William  J,  Quintard,  de- 
fendant, to  determine  the  liability  of  the  latter  to  complete  the  purcbaae  «C 
eertain  bonds  of  said  city  negotiated  for  by  him.   Judgment  for  plaintUC. 
Argued  before  Dwight,  F.  J.,  and  Maoohbeb  and  Lewis,  JJ* 
0,  D.  Keiha,  for  pUintlff.    Clark  A  Sedgwiek,  for  defendant. 
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DwiOTT,  P.  J.  The  only  qiiesti<m  lnTolT«d  in  the  controvn^y  li  that  of 
the  conBtitaUonalitj  of  an  Act  of  the  legislature  of  thfa  state  passed  April  20, 
1892.  which  pnrporls  to  HiiUiorize  the  city  of  Rochpster  to  Issue  bonds  to  pay 
for  an  additional  supply  of  water.  Iaws  1892,  c.  858.  The  maximum  amount 
of  the  bonds  to  l>e  Issued  was  fixed  bytheactat  91,750,000.  and  Ibemaxiinum 
period  for  which  they  should  run  at  50  years.  Pursuiint  to  the  proTislons  of 
this  actr  bonds  were  issued  to  the  amount  of  91,000.000,  par  value,  wtiici).  by 
thei  r  terms,  were  to  become  due  in  50  yenrs,  and  were  redeemable  at  any  time 
after  20  years  from  their  date.  At  a  sale,  under  the  provisions  of  the  act,  of 
the  bonds  so  Issued,  the  defendant  became  the  purchaser  of  bonds  of  the 
par  value  of  SSOO.OOO,  at  the  price  of  9305.250.  Subsequently  he  declined  to 
receive  and  pay  for  the  bonds  so  purchased  by  him,  on  the  ground  alleged, 
that  tlie  act  of  the  legislature  under  which  they  were  iseued  whs  unconstitn- 
tional  and  void;  and  this  submission  was  entered  Into  to  determine  the  ques- 
tion of  ills  liability  to  complete  his  purchase  by  receiving  such  bonds  and  pay- 
ing the  price  bid  by  him  therefor.  The  objection  specitied  by  the  defendant 
relates  solely  to  the  period  which,  by  the  act  in  question,  was  fixed  for  the 
running  of  the  bonds,  and  in  that  respect  it  Is  contended  in  his  behalf  that 
the  act  is  In  violation  of  section  11  of  article  8  of  the  constitution.  That  sec- 
tion  is,  in  full,  as  follows:  "Sec.  11.  No  county,  city,  town,  or  village  shall 
hereafter  give  any  money  or  property,  or  loan  ito  money  or  oredit,  toor  in  ifld 
of  any  indivldunl,  association,  or  corporation,  or  become,  directly  or  indirectly, 
the  owner  of  stock  In  or  bonds  of  any  HSSi>ciHtion  or  corporation ;  nor  shall 
any  such  county,  city,  town,  or  village  be  allowed  to  incur  any  indebtedness 
except  for  county,  city,  town,  or  village  purposes.  This  section  simll  not  pre- 
vent such  county,  city,  town,  or  villai^e  from  making  such  provision  fur  the 
aid  or  support  of  its  poor  as  may  be  authorized  by  law.  No  county  contain- 
ing a  city  of  over  one  hundred  thousHnd  inhabitants,  or  any  such  city,  shall 
be  allowed  to  become  indebted,  for  any  purpose,  or  in  any  manner,  to  an 
amount  which,  inclading  existing  indebtedness,  shall  exceed  ten  per  centum 
of  the  assessed  valuation  of  the  real  estate  of  such  county  or  city  subject  to 
taxation  as  it  appeared  by  the  assessment  roUs  of  said  ootHity  or  city  on  the  last 
assessment  for  state  or  county  taxes  prior  to  the  incurring  of  such  indebted- 
ness; and  all  indebtedness  in  excess  of  such  limitation,  except  such  as  may 
now  exist,  shall  be  absolutely  void,  except  as  herein  otherwise  provided.  No 
snch  county  or  such  city  whose  present  indebtedness  exceeds  ten  per  centum 
of  the  assessed  valuation  of  its  real  estate  subject  to  taxation  shall  be  allowed 
to  become  indebted  in  sny  further  amount  until  snch  indebtedness  shall  be 
reduced  within  such  limit.  This  section  shall  not  be  construed  to  prevent  the 
issuing  of  certificates  of  indebtedness  or  revenue  bonds  issued  In  anticipation 
of  the  collection  of  taxes  for  amounts  actually  contained,  or  to  be  contained. 
In  the  taxes  for  the  year  when  such  oertiflcates  or  revenue  bonds  are  issued 
and  payable  out  of  such  taxes.  Nor  shall  this  section  be  construed  to  pre- 
vent the  issue  of  bonds  to  provide  for  the  supply  of  water,  but  the  term  of 
the  bunds  Issued  to  provide  for  the  supply  of  water  sliall  not  exceed  twenty 
years,  and  a  sinking  fund  shall  be  created  on  the  issuing  of  said  bonds,  for 
their  reilemptlon,  by  raising  annually  a  sum  which  will  produce  an  amount 
equal  to  the  sum  of  the  principal  and  interest  uf  said  bonds  at  their  maturity. 
The  amount  hereafter  to  be  raised  by  tax  for  county  or  city  purposes  in  any 
county  containing  a  city  of  over  one  hundred  thousand  inhabitants,  or  any 
such  city  of  tliis  state,  in  addition  to  providing  for  the  principal  and  interest  crif 
existing  debt,  shall  not,  in  the  agert-gate,  exceed  in  any  one  year  two  per 
centum  of  the  assessed  valuation  of  the  real  and  personal  estate  of  such  county 
or  city,  to  be  ascertained  as  pre.icril>ed  in  this  section  in  respect  to  county  or 
dty  debt."  It  will  lie  seen  that  by  the  terms  of  this  section  no  restriction 
whatever  Is  laid  apon  any  city  in  respect  to  the  amount  of  indebtedness  to  be 
Ineuned  by  It  for  dty  purposes*  except  upon  dties  having  each  a  population 
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in  exooM  oC  100,000  Inhabitants,  and  that  even  tbii  restriction  is  SDbJeet  te 

an  exception  in  favOT  of  ttie  iasue  of  bonds  to  provide  for  a  sapplj  of  water. 
Ttie  restriction  is  that  no  city  of  more  than  100.000  inhabitants  sli^l  incur  an 
indebtedness  to  an  amount  exceeding  10  per  centum  of  tbeaBseesed  valuation 
of  its  real  estate,  and  that  all  iodebtedness  in  excess  of  such  limitution  shall 
be  void,  "except  as  herein  otherwise  provided."  An  exception  is  thereafter 
provided  to  the  restriction  thus  imposed  in  favor  of  the  issue  of  bonds  for  the 
expense  of  procuring  a  water  supply  for  such  city  and  its  inhabitants,  and  to 
this  exception  is  attached  the  proviso  that  the  term  of  the  bonds  so  issued 
shall  not  exceed  20  years.  It  U  plain  that  the  exception  cannot  be  wider  in 
its  application  than  the  restriction  itself,  nor  the  proviso  wider  than  the  ex- 
ception to  which  it  is  attached.  It  was  unnecessary  to  provide  an  exception 
in  favor  of  a  water  supply,  for  cities  of  less  than  100.000  inhabitants,  because 
no  restriction  was  laid  upon  them  In  respect  to  any  indebtednesa  for  munici- 
pal purposes;  and  equally  unnecessary  to  provide  an  exception  in  behalf  of 
dtiea  of  more  than  100,000  inhabitants,  except  in  cases  where  the  total  in- 
det)tedness  of  such  city,  including  that  to  be  Incurred  for  the  purpose  men- 
tioned, would  exceed  the  limit  prescribed.  This  construction  of  the  constitu- 
tional provision  in  question,  taken  as  a  whole,  gains  support  from  a  cousider- 
afcion  of  the  history  of  the  successive  enactment  of  Its  several  parts.  By  the 
cAnstitntionof  lSi6  (articles.  §  9,)  It  was  made  the  duty  of  the  legislature  to 
restrict  the  power  of  cities  in  respect  to  borrowing  money,  contracting  debts, 
and  loaning  their  credit,  but  no  limit  was  set  to  such  power  by  the  constitu- 
tion itself.  A  brief  section,  numbered  11,  was  added  to  article  8  by  the 
amendment  of  1874.  It  consisted  of  the  first  two  sentences  of  the  present 
section  11,  and  forlwde  any  city  to  loan  its  money  or  credit  to  any  individual, 
association,  or  corporation,  or  to  incur  any  indebtedness,  except  for  city  pur- 
poses. All  the  remainder  of  section  11  was  added  by  the  amendment  of  1884, 
and  it  contains  the  only  provisions  of  our  present  constitution  in  respect  to 
the  amount  of  debt  to  be  incurred  by  any  of  the  cities  of  the  statei  Its  re- 
strictions, as  we  have  seen,  apply  to  cities  of  more  than  a  specified  popoia- 
tion.  It  provides  an  exception  to  those  restrictions  in  the  case  of  a  debt  to 
be  incurred  for  a  specified  purpose,  and  it  prescribes  the  term  of  the  bonds 
which  may  be  issued  in  the  exceptional  case  provided  for.  If  these  views 
embody  the  correct  construction  of  the  constitutional  provisions  which  we 
have  traen  considering,  then  the  city  of  Rochester,  although  (by  reason  of  its 
population)  subject  to  the  restriction  imposed  by  the  amendment  of  1884,  is 
not  required  to  avail  itself  of  the  exception  thereto,  for  the  reason  that  its 
total  indebtedness,  with  the  addition  of  the  t)onds  in  question,  does  not  reach 
the  limit  of  the  restriction,  and  therefore  the  proviso  in  respect  to  the  term 
of  the  bonds  to  be  issued  has  no  application  to  this  case.  We  thus  reach  the 
conclusion  that  the  act  of  the  legislature  under  which  the  bonds  in  question 
were  issued  is  not  violative  of  any  provision  of  the  constitution,  but  is  valid; 
and  that  the  contract  of  the  defendant  to  purchase  bonds  issued  under  its  pro- 
vision is  binding  upon  him.  Judgment  should  be  directed  for  the  [^intiff 
on  the  submission,  with  costs.   All  concur. 


Fbopls  cb  rsl.  Fabnswobth  v.  Boabd  or  Supers  or  Obixasb  Oouktt. 

{Supreme  Court,  General  Term,  FlfO^  Deportment  October  SI,  USfl.) 

Town  Mbstixos— Blsctioks  in  Sspakats  Distbiots. 

Under  Laws  ISTS,  o.  48S,  {  26,  glvingr  tbe  oouaty  board  <rf  ■npervisors  power,  on 
the  applioatloD  o{  aoj  town,  "to  authorize  the  animal  town  meettngs  of  Buch  town 
to  be  Qfild  by  election  districts,  and  to  prescribe  the  manner  In  which  tbe  town 
bQBinesB  shall  be  conducted  in  such  dtstrlcU,  and  the  results  ascertained  and  re- 
corded, "  an  act  of  the  superTisora,  authoriiine  tbe  elsotora  of  a  town  merely  **t» 
hold  their  town  elections  In  tbe  separate  elecUoD  dlstriota  of  said  towns, "  la  viM. 

Appeal  from  special  term.  Erie  county. 
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Application  Lott  Faiaswortli  tot  mandamm  to  the  boud  at  supers 
Tlflora  of  Orleans  eoaotj.  The  writ  wai  graatedt  and  defaodant  i^peala. 

Affirmed. 

Argued  before  Dwight,  F.  J.,  and  Maoombeb  and  Lswia*  iJ* 
J.  N,  Thompaont  for  appellant.   /.  8*  Signor,  tot  respondent. 

DwiOHT,  P.  J.  The  writ  commanded  the  defendant  to  reoonsider  and  re- 
adnd  action  taken  at  its  annual  meeting  in  tlie  year  ctf  1891,  by  wbich  tbera 
was  included  in  the  tax  levy  of  the  town  of  Murray  for  the  year  m91  the  sum 
«f  $1,200  for  the  purchase  of  a  site  for  and  the  erection  of  a  tuwnbouse  In 
that  town,  and  to  strike  that  sum  from  the  tax  levy.  The  action  In  question, 
-on  the  part  uf  the  board  of  Bupervisors.  was  in  compliance  with  supposed  ac- 
tioB  of  the  town  of  Uurray,  taken  by  resolution  at  a  supposed  town  meeting 
lield  io  one  of  the  election  districts  of  the  town  on  the  7th  day  of  April,  1891, 
whereby  the  sum  named  was  alleged  to  have  been  appioprii^ed  for  the  pur. 
poae  aboTe  mentioned.  The  contention  of  the  relator,  who  is  a  taxpayer  of 
the  town  of  Murray,  Is  that  the  alleged  town  meeting  was  not  legally  held; 
that  the  action  mentioned  as  taken  thereat  whs  not  legally  taken;  and  that  it 
furnished  no  ground  for  theaetion  of  the  tward  of  supervisors  wbich  is  brought 
in  question  by  this  proceeding.  Previous  to  the  year  1875,  the  town  meet- 
ing in  every  town  in  tliis  state  was  held  as  a  single  cMivoaition  of  the  elect* 
ore  of  the  town  at  one  phice  In  tlie  town,  appointed  therefor,  and  all  the  busi- 
ness of  the  town  wbich  called  for  the  action  of  the  electors,  In^uding  the 
dectlon  of  all  town  officers,  whether  by  ballot  or  otherwlae.  was  transacted 
at  that  meeting.  In  the  year  1875  the  legislature,  by  chapter  482  of  the 
jjawB  of  that  year,  conferred  upon  the  boards  of  supervisors  of  the  several 
'Counties  of  the  state  the  power,  "upon  the  application  of  any  town,  duty 
made,  *  *  *  to  authorize  the  annual  town  meetlnga  In  such  town  to 
be  held  by  election  districts,  and  to  prescribe  the  manner  in  whioh  the  town 
business  shall  be  conducted  in  auch  districts,  and  the  results  ascertained  and 
recorded."  Section  26  of  the  act  above  cited.  In  the  year  1877  the  board 
of  supervisors  of  Orleans  county,  on  the  application  of  the  town  of  Mur- 
ray, passed  an  act  entitled  "An  act  to  enable  the  electors  of  the  town  of 
Horray.  Orleana  connty,  N.  V.,  to  hold  their  town  elections  in  the  separate 
election  districts  of  said  town and  the  act,  true  to  its  title,  provided,  not 
for  holding  the  town  meetings  by  election  districts,  nor  prescribed  the  man- 
ner in  which  the  town  business  should  be  conducted  In  such  districts,  but 
provided  for  holding  the  "town  elections"  only,  and  of  officers  required  to 
be  elected  by  ballot.  In  the  several  election  districts,  and  for  the  election  of 
all  otlier  town  officers  and  the  transaction  of  all  other  business  of  tbe  town 
at  one  town  meeting,  to  be  held  only  in  district  No.  2.  We  think  this  attempt 
at  local  legislation  by  the  board  of  supervisors  of  Orleans  county  was  nuga- 
tory and  void,  because  it  whs  not  within  tbe  power  conferred  by  the  act  of  the 
l^islatnre,  upon  wbich  alone  it  depended  for  its  validity.  The  board  of  su- 
pervisors is  a  body  of  strictly  limited  powers.  It  has  no  power  of  legislation 
except  as  expressly  conferred  by  statute,  (Const,  art.  3,  g  23;  People  v. 
Zavfrenee,  6  HlU,  244;)  and  any  attempt  by  it  to  legislate  outside  the  limit 
prescribed  by  the  legislature  Is  necessai-iiy  void.  The  power  conferred  upon 
the  board  of  supervisors  by  tbe  act  of  1875  was,  as  we  have  seen,  to  aullior- 
i2e  the  annual  town  meetings  to  be  held  by  election  districts,  and  to  prescribe 
the  manner  in  which  tlie  town  business  should  be  conducted  in  such  districts. 
Tbe  attempted  legislation  of  the  Orleans  county  bonrd  did  not  purport,  even 
by  Its  title,  to  conform  to  tfaepower  thus  conferred  upon  it.  The  term  "  town 
elections"  is  not  synonymous  with  "town  meetings."  The  election  of  tbe 
town  officers  Is  only  a  portion,  and,  it  may  be,  a  comparatively  unimportant 
portion,  of  the  business  to  be  done  at  the  town  meeting.  When  the  legisla- 
tnie  empowen  the  board  of  supervisors  to  authorize  the  holding  of  the  town 
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meetlngB  by  election  districts,  Itlntends  the  town  meetinge.  snd  not  the  towo 

elections,  merely;  and  when  tbe  statute  provides  tbat  the  board  of  8uperTi»- 
ors  shall  "  prescribe  the  manner  in  which  tbe  town  buslnesa  shidi  be  conducted 
in  such  districts,  and  tbe  result  ascertained  nnd  recorded,"  it  intends  tbat  tbe 
whole  of  the  town  business  shall  be  transacted  in  the  district  meetings,  and 
that  the  results  in  each  of  them  shall  be  so  ascertained  and  recorded  as  that 
they  may  be  collated  and  combined  in  such  manner  as  to  exhibit  the  result  of 
the  united  action*of  the  whole  body  of  electors  of  tbe  towo.  liy  no  other 
construction  of  tbe  statute  could  its  evident  object  and  purpose  be  attained. 
The  only  possible  object  of  election  districts  Is  the  same  in  the  case  of  town 
meetings  as  in  that  of  general  electloos,  viz.,  the  convenience  of  the  electors. 
But  the  construction  put  upon  tbe  statute  by  the  board  of  supervisors  not 
only  defeats  this  purpose,  but  lays  a  heavy  and  unequal  burden  of  inconven- 
ience upon  a  large  portion  of  the  electors  of  tlie  town.  In  this  case  the 
electors  of  district  No.  1,  if  they  would  avail  themselves  of  the  rights  and 
discharge  the  duties  of  electors  of  the  town,  must  necessarily  attend  two 
town  meetings  on  tbe  same  day,  traveling,  perhaps,  half  the  lenf^tb  of  the 
town  in  one  direction,  to  reach  tbe  polls  of  theelection  in  tbe  district  in  which 
they  reside,  and  where  atone  they  are  permitted  to  vote  for  officers  to  be 
elected  by  ballot,  and,  perha|M,  twice  the  distance  in  the  opposite  direction, 
to  voto  for  other  town  officers,  and  take  part  in  the  business  of  tbe  town. 
The  unjust  discrimination  against  the  electors  of  district  No.  1  involved  in 
such  an  amingement  is  sufficient  to  condemn  it.  It  must  result  in  the 
practical  disfranchisement  of  many  of  their  number.  Of  course  nothing 
could  be  further  from  the  intention  of  the  enabling  act,  and,  as  we  have  seen, 
tbe  scheme  Is  equally  tn  violation  of  its  terms.  The  enubling  act  author- 
izes provision  for  holding  the  town  meetings  and  transacting  the  town  busi- 
nees  in  both  the  election  districts.  The  act  of  the  supervisors  purports  to 
provide  only  for  holding  the  elections  of  one  class  of  town  officers  in  both 
districts,  and  for  the  transaction  of  all  other  business  of  the  town  meeting 
in  one  of  the  districts  alone.  Tbe  attempted  legislation  of  the  lioard  of  sn- 
pervisors  seems  to  us  to  be  plainly  without  the  authority  of  law,  and  there- 
fore to  be  Invalid,  and  of  no  effect.  Such  being  tbe  case,  the  allied  town 
meeting  held  in  election  districtNo.  2  of  the  town  of  Murray  in  the  year  1891 
was  not  a  legal  town  meeting,  and  the  action  of  those  electon  present,  in 
voting  an  appropriation  for  a  townhonse,  was  not  legally  binding  upon  the 
town,  and  furn^hed  no  legal  ground  for  the  action  of  the  board  of  super- 
visors tn  levying  tbe  tax  in  question.  This  conclnsion  is  so  radical  that 
we  think  it  nnnecesaary  to  coDsider  other  grounds  of  objection  to  the  action 
of  the  board  of  supervisors.  The  order  for  a  peremptory  writ  of  mandamiu 
requiring  the  defendant  to  reconsider  and  rescind  that  action,  and  to  strilm 
the  sum  in  question  from  the  tax  levied  upon  the  town  of  Murraj,  most  to 
affirmed. 

Order  iqipealed  from  affirmed,  with  costs.  AH  oononr. 
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Lakbbuiw  «.  Wauds  0|  id* 

(OMv  Cowt  9f  Sea  Yo7%  General  Twrm.  October  H 

Bais— Action  nm  Price. 

Defendants  purobued  a  quantity  of  lumber  belonging  to  plaintiff  from  a  broker, 
who  BQppoBed  and  represented  to  defendants  that  the  lumber  belonged  to  T.,  who  had 
signed  toe  letter  of  instructions  to  the  broker,  but  who  was  shown  on  the  trial  to 
be  plalntlfPfi  clerk,  and  acting  for  pl^ntlfC  The  lumber  was  shipped  in  four  dif- 
fannt  lots,  and  accompanying  each  was  a  bill  of  lading,  in  whiob  plaintiff  was 
naaied  as  consignor;  and,  after  two  ahipments  had  been  made,  plaintiff  wrota  de- 
fendants, demanding  payment  therefor.  It  appeared  that  defen^nts  had  osed  the 
lumber  shipped,  and  had  made  no  payment  to  any  one.  field,  that  plaintiff  was 
entitled  to  recover  for  the  lumber. 

ExceptloQS  from  trial  term. 

Action  upon  a  quantum  meruit  by  Max  Lansburg  against  Thomas  Walsb 
and  otbera  for  the  sale  and  delivery  of  lumber  by  plaintifF  to  defendants. 
From  an  order  granting  a  nonsuit,  plaintiff  appeals.  Reversed. 

ArgQcd  before  EHBLicii.  C.  J.,  and  Van  Wtok  and  McCaktht.  JJ. 

£«o.  Q.  RoaenhlatU  for  appellant.   Mie/tati  /.  Seanian,  for  raspondento. 

Van  Wyok,  J.  At  the  close  of  plaintiff's  case,  and  before  defendants 
nad  rested,  the  trial  Judge  dismissed  the  complaint  on  the  merits,  and  or 
lered  the  exceptions  to  be  beard  in  the  flret  instance  at  general  term.  TIih 
lefentlants  were  not  entitled  to  a  dismissal  on  the  merits,  and  therefore  whHT 
the  court  belcw  granted  will  l>e  deemed  and  reviewed  as  a  nonsuit.  This 
action  Is  upon  a  quantum  meruit  for  the  sale  and  delivery  of  125  pine  timber 
pilee  by  plaintiff  to  defendants.  The  defendants  admit  that  they  received  99 
of  these  piles,  and  nsed  them  in  the  construction  of  certain  docks  tlien  being 
buUt  by  them,  but  claim  that  they  bought  them  by  express  contract  and 
agreed  price  from  one  Benton,  and  not  from  plaintiff.  The  proof  shows  con- 
clusively that  the  piles  were  owned  by  plaintiff.  The  fundamental  principle 
of  the  law  uf  personal  property  is  that  no  person  can  be  divested  of  his  prop- 
erty without  bis  own  consent,  and  hence  plaintiff  would  be  entitled  to  re 
cover  the  reasonable  value  of  these  piles,  unless  an  estoppel  has  been  created 
by  which  he  is  deprived  of  his  property  by  the  act  of  Benton.  To  create 
such  an  estoppel  he  must  have  clothed  the  person  assuming  to  dispose  of  this 
timber  with  apparent  title  to  it,  or  authority  to  dispose  of  it;  and.  secondly, 
the  person  seeking  to  avail  himself  of  the  estoppel  must  have  acted  and  partt>d 
with  value  on  the  faith  of  such  apparent  ownership  or  authority,  so  that 
be  will  be  the  loser  if  the  appearancw  to  which  he  trusted  are  not  real.  This 
second  prerequisite  to  the  creating  of  such  estoppel  is  wanting  in  this  case, 
fcHT  one  of  the  defendants  testifies  that  they  have  not  pnld  anything  to  any 
one  on  account  of  these  timbers  in  any  way,  except  to  pay  the  freight,  which 
plaintiff  concedes  should  be  credited  to  d^endants  as  payment  on  account; 
and  Benton  makes  do  claim  for  the  purchase  piice.  The  testimony  of  Ben- 
ton shows  that  he  made  the  sale  upon  a  commission  of  5  per  cent,  for  one 
Thoropeon,  and  so  Informed  the  defendants,  and  that  he  then  supposed  that 
Thompson  was  the  principal,  because  he  had  signed  the  letter  of  instructions,  al- 
though the  same  was  written  on  one  of  the  plaintiff's  letter  heads.  The 
proof  shows  that  this  Thompson  was  a  clerk  in  the  plaintiff's  employment,  and 
acted  in  the  matter  for  him;  that  these  timbers  were  shipped  by  plaintiff  to 
defendants  in  four  lots  pn  the  following  days:  June  17th,  24th,  and  28th* 
and  July  8d;  that  a  bill  of  hwling  of  each  lot  was.  at  the  time  of  shlpmeut, 
mailed  to  and  duly  reoeired  by  the  defendants;  that  in  each  and  e?er7of 
such  bills  the  plaintiff  was  designated  as  "consigmff"  and  the  defendants  as 
"  consignees  ;**  that  defendants  recetved  these  four  lots  of  pltos  under  these 
bills  of  lading,  and  used  the  same  in  building  their  docks:  and  tbat  the  last 
two  shipments  wwe  so  reerived  on  July  19th,  and  afterwards  so  ustd  b 
v.20N.T.8.no.9 — 26 
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them,  although  they  bad  receired  plaintiff's  letter  of  Jaly  5th,  la  which,  after 
referring  to  the  shlpmats,  he  makes  a  demand  on  tbem  for  paymeot  for 
the  piles  already  received  by  them.  If  the  receipt  by  defendants  of  theae 
four  several  bills  of  lading  In  which  they  were  designated  as  "conalgneas** 
and  plaintiff  as  "cuoslgnur"  did  not  fully  apprise  them  <tf  plaintiff's  owner- 
ship of  the  timber  therein  specffled  and  receipted  tor»  and  snbeequentiy  re- 
ceived and  used  by  them  as  aforesaid,  than  they  were  certainly  put  upon 
their  Inquiry  as  to  ownership  and  condltlona  of  shipment  and  whether  tba 
same  was  received  and  accepted  by  them  upon  consignment  or  sale  and  de- 
livery from  plalntlfT.  At  asy  THte,  they  had  certainly  bt^n  fully  Informed, 
before  they  accepted  and  used  the  last  two  shipments  of  these  piles,  that  the 
plaintiff,  by  his  letter  of  July  5tli,  asserted  owoetshlp  of  the  pile:),  and  claimed 
payment  for  the  same,  and  that  all  of  the  piles  had  been  forwarded  to  them 
by:(^hitifl.  It  would  seem  that  defeufiantSi  by  the  receipt  of  the  Ulla  of 
lading,  acoeptasoe  of  the  timber  thereunder,  and  use  of  same  by  them,  an 
estopped  from  denying  that  they  bought  and  received  the  timber  from  plain- 
tiff ;  and  it  Is  certain  that  they  are  so  estopped  as  to  the  two  lots  received  and 
used  by  them  after  Teoeipt  of  the  letter  of  July  6th.  The  defendants  assert 
that  the  letter  from  Benton,  and  their  acceptance  of  its  terms,  make  an  ex- 
press agreement  by  him  to  sell  at  an  agreed  price;  but.  assuming  such  to  be 
the  case,  still  Benton  testiOes  that  he  sold,  as  he  supposed,  and  as  lie  informed 
defendants,  for  Thompson,  and  under  supposed  authority  from  him;  while  it 
is  in  proof  that  Thompson  was  the  clerk  of  and  acting  for  plaintiff.  This 
proof  would,  in  taw.  entitle  plaintiff  to  recover  from  defendants  on  ttte  con- 
tract the  agreed  prioe,  for  the  established  rule  is  that,  where  a  contract  Is  by 
parol  or  in  writing,  and  not  under  seal,  in  the  name  of  the  agent,  and  within 
his  authority,  the  principal  can  enforce  the  same,  and  Is  liable  thereon;  but  a 
different  rule  prevails  as  to  sealed  instrnmenbs.  Nieholl  v.  Burke,  78  27.  T. 
380.  The  only  proof  in  this  case  as  to  the  value  of  the  timber  so  delivered  is 
that  the  reasonalile  value  thereof  is  exactly  the  same  as  the  price  fixed  in  the 
alleged  Benton  contract.  Neither  Thompson  nor  Benton  makes  any  claim  to 
t^e  timber,  or  the  agreed  price  or  reusonable  value  thereof,  and  the  latter 
says  he  sold  It  as  a  broker,  while  it  is  in  proof  that  the  former  was  clerk  of  aad 
allied  for  plaintiff,  whereas  plaintiff  testifies  that  he  owned  and  shipped  and 
billed  the  same  as  his  own  property;  and  defendants  admit  that  they  have  r»- 
oeived  and  used  for  dook  bollding  the  four  lots  of  piles,  and  have  not  paid  any 
one  for  them,  except  the  freight,  and  that  no  one  seeks  payment  tsmn  tbem 
for  the  same  except  plaintiff.  The  nonsuit  was  Improperly  granted,  and 
plaintiff  la  entitled  Co  and  must  be  granted  anew  trial,  with  costs  to  abld«  tha 
evant.  AU  oraeor. 


OtWFTOH  «.  HEISBBKBUTTEt.  «t  Ol. 
(City  Court  of  New  Tork,  ataunxl  Ttonn.   Ootobor  M,  UOI,) 

IdMIVATIOK  or  AOtlONS— AOOBDAL  OV  AOTIOV. 

Where  defendant  agreed  with  plaintiff  to  imy  to  the  owoer  of  a  dook  all  whaif- 
age  chBfge  agaioit  pUlntUPs  boat  at  place  of  conslgnmeDL  and,  failing  to  do  sOh  It 
was  seised  for  eoforoement  of  the  Hen  for  tiie  ohargee,  plalDtUTB  cause  of  acttoa 
for  faUura  to  make  iwdi  psymant  aoanted  on  the  pagnneitt  hr  him  of  the  wtaarfug* 
and  the  necessary  expentea  of  saiBDxe  of  the  boat  in  orderto  ngaia  psssneeliia 
thereof. 

Appeal  from  trial  term. 

Action  1^  Gaoar  Compton  against  John  D.  HelBsenbnttoI  and  otbera  far 
damages  for  breach  of  agreement  to  pay  certain  wharfage  charges.  Jndy- 
ment  for  plaintiff.   Defendants  appeal.  Affirmed. 

For  former  reporto,  see  18  N.  Y.  Snpp.  594;  16  X.  7.  S«pp.  624;  18  XT.  T. 
Supp.  952. 

Aiitaed  before  Shrlicb,  C.  J.,  and  Vak  WTCS-and  McCABimr.  JJ. 


DigitizGd  by  Google 


CityCtN.YO 


COMFTON  v.  BSmSMStntKL. 


403 


Futrnen,  BUkop  «  BUidB,  tut  appeltenta.  ffytontf  <ft  EaMOae,  for  ffr- 

Van  Wtck,  J.  Upon  the  afflrmaoee  ot  the  jadgment  entered  on  the  ver- 
dict returned  at  the  first  trial  of  thle  action,  tlile  court  eaid:  **B7  tbeir  express 
agreement  to  pay  all  wharfage  the  defendants  asenm^  so  far  ai  the  plaln- 
tUf  ia  concerned,  a  primary  obligation,  to  whldi  the  Uabfllt^  of  the  plainti£F^ 
or  his  boat,  is  secondary,  and,  ^though  as  to  the  wharflngsr  ttie  boat  Itaelf 
can  be  held  liable,  still,  as  between  plaintiff  and  defendants,  the  former  is 
liable  as  surety  and  the  latter  as  principal."  See  13  N.  T.  Supp.  SQ^.  And 
our  appellate  authority,  in  deciding  the  Hppeal  from  this  Judgment  of  affirm- 
ance,  said:  "Defendants  Insist  t^t  the  amount  of  wlwrfage  was  payable 
from  tbem  to  plaintiff,  and  plaintiff  contends  ib^t  It  was  payable  from  de- 
fendants to  the  whai-f  owner.  Had  the  defendants*  engagement  been  to  pay 
the  amount  of  the  wharfage  to  the  wharf  owner,  thus  satisfying  this  latter's 
lien  upon  the  boat,  tinn  the  nonperformance  of  that  engagement  would  have 
imposed  upon  the  defendants  a  liability  towards  the  plaintiff  to  recompense 
him  for  the  hns  tyf  the  use  of  his  boirt  whfle  it  was  necessarily  in  the  custody 
of  the  United  States  marshal  under  his  seizure  in  the  wharf  owner's  proceed- 
ings, for  the  enforcement  of  his  lien,  together  with  the  costs  of  such  proceed- 
inga.  and  the  amount  of  wharfage  necessarily  paid  by  plaintiff  to  enable  him 
to  recover  possemioa  of  bis  boat.  Such,  however,  was  not  the  defendants' 
agreement,  as  will  appear  by  reference  to  the  complaint  and  the  testimony." 
See  16  X.  T.  Supp.  524.  The  original  complaint  alleged  that  "d^endants 
agreed  to  pay  to  plaintiff*  as  freight.  18  cents  per  ton  alongside  and  all  wharf- 
age attlie  place  of  oonsignment.**  and  this  was  not  a  direct  allegation  that 
defendants  agreed  to  pay  to  the  wharfinger  all  wharfage  at  place  of  consign- 
ment, and  the  testimony,  read  in  connection  with  this  allegation,  may  not 
have  sbown  an  express  agreement  to  pay  the  wluurfinger  all  wharfage  for 
which  plaintiff's  boat  coukl  certainly  have  been  held  liable,  and  this  court 
should,  upon  the  former  hearing  of  appeal,  have  amended  the  complaint  so  as 
to  conform  to  the  proof;  hence  our  appellate  authority  properly  reversed  the 
judgment,  and  ordered  a  new  trial.  The  plaintiff,  in  obedience  to  this  deci- 
sion upon  the  former  final  appeal  herein,  moved  at  special  term  of  this  court, 
before  tbe  new  trial  was  had.  and  was  permitted,  upon  piiyment  of  $50  costs, 
to  amend  his  complaint,  so  as  to  allege  "that  defendants  agreed  to  pay  to  the 
wharf  owner  or  lessee  of  the  dock  all  wharfage  at  place  of  consignment;** 
and  upon  such  new  tohU,  under  this  amended  complaint  and  the  answer  to 
the  same,  much  evidence  was  given  by  both  parties,  the  one  to  prove  the 
truth  of  this  new  or  amended  allegation  and  the  other  to  disprove  the  samt^; 
and  this  disputed  question  of  fact,  thus  raised  and  contested,  was  by  the  trial 
judge  fairly  and  clearly  submitted  to  Un  Jury,  and  especially  so  In  charging 
the  following  request  of  defendants*  counsel:  "I  ask  the  court  to  charge  that 
the  Jury  cannot  And  a  verdict  against  tbe  defendants  for  a  larger  sum  than 
tlO.  ontess  they  find  that  there  was  an  express  contract  on  the  part  ot  tbe  de- 
fendants to  ptcy  wharfage  to.tbe  wharfinger  at  the  port  of  destination."  The 
jury  found  wiUi  the  plaintiff  upon  this  and  the  other  disputed  questions  of 
facCp  and  the  verdict  is  not  against  the  weight  of  evidence,  and  it  would  seem 
that  this  verdict,  upon  the  new  trial  on  the  new  evidence  given  under  the 
amended  eomplalnt  and  tbe  answer  thereto,  is  a  complete  answer  to  the  ob- 
jections sueoessfnlly  made  by  the  defendants  on  the  hearing  of  the  first  final 
appeal  herein. 

Now  as  to  defendants'  plea  of  the  statute  of  limitation  In  bar  of  the  action. 
If  this  court  and  ita  appellate  authority  have  rightly  comprehended  the  na- 
ture of  defendants*  liability,  and  the  consequent  measure  of  damages,  then  It 
follows  that  plaintifTs  cause  €A  action  did  not  arise  until  he  had  paid  the 
wfaarfage  and  the  necessary  expenses  of  the  seizure  of  Us  boat  in  erder  to  re- 
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gain  possession  thereof*  and  all  of  ttiis  he  did  within  six  years  at  the  oom- 
mencement  of  hU  action.  The  judgment  appealed  from  la  aiBrmed,  witli 
ooats.  All  concur. 


Lanoak  v.  Franokltn  ot  aL 

iCHtu  Cowrt  of  Brooklvn,  apedai  Term.   UartA  IV,  VBOL) 

1.  OORPORATIOHS— Tm-M  TO  BtOOE. 

In  aa  ooUon  by  s  stockholder  of  ■  aOTponrtlOB  to  enjoin  Ita  oonaoUdathm  with  an- 
other oorporatloiii  the  qnesUon  whether  ita  directors  are  bonaAde  owners  of  the 
Btook  staadlug  is  their  names,  and  therefore  aathorbed  to  be  oreiiton,  oumotbe 
tried. 

%  Sim— Notices  ow  Hbbtinq — Nahb  ot  CoBFOunoN. 

The  fact  that  a  notice  glren  under  the  prorUione  of  the  statnto  for  oonaolidattoa 
of  corporations,  reqalrlng  notloe  of  a  stockholders*  meeting  to  vote  on  thequartloa 
to  be  fflTen  them,  adds  to  the  name  of  the  oorporaUon  words  designating  Ito  loca- 
tion, does  not  invalidate  it,  no  one  twTing  been  misled  tiwrel^,  and  ersiy  stock- 
holder having  in  fsdt  had  actual  kiunriedge  of  tlie  meeting. 

8a  Suis — Fhoxibs. 

The  fact  that  proxies  referred  to  the  oorporatton  under  the  name  used  In  the  do- 
tioe  does  not  aflect  their  TaliditT> 
4.  SiHB— Acts  of  Dibbctobs. 

The  acts  of  the  directors  of  a  corporation  in  dealing  with  themselves  as  directors 
of  another  corporattoa  are  not  absolutely  void,  Imt  can  be  set  aside  only  in  an  ac- 
tion for  that  purpose,  to  which  all  iaterested  are  made  parties,  in  case  of  bad  faith. 

la  BAMB — COITSOUDATION — AMOUNT  OF  StOOK. 

The  provision  of  the  statute  for  consolidation  of  corporations,  that  the  amoaot  of 
the  stook  of  the  consolidated  company  shall  not  be  more  than  the  "fair  aggregate 
value  **  of  ttie  property,  franchises,  and  rights  of  such  oorporati<nia,llmitotu  stock 
of  tlw  prtqtosed  oorporatlon  to  the  net  vidue  of  the  propertj,  eto.,  as  tbeeoaqponenk 
corporations  in  excess  of  their  llabUlUes. 
IL  BlHs— Injukctiow. 

When  the  proposed  stock  is  in  excess  of  such  amount,  the  oonsoHdatlon  may  bs 
enjoined  at  ue  suit  ot  a  stockholder,  he  not  iMing  limited  to  the  remedy  provided 
by  Laws  1880,  o.  567,  %  14,  allowing  any  stookhouter  objecting  to  oonsaUdation  te 
have  his  stock  appraised,  and  receive  the  Tslue  tliereot,  therenpon  oeaaing  to  be 
a  stockholder. 

Action  by  James  Langan,  suing  on  behalf  of  himBe]f  and  other  stockhold- 
ers similarly  situated,  etc.,  against  Charles  G.  Francklyn.  Samuel  J.  Young, 
William  P.  Van  Felt.  Charles  L.  Morgan.  Miles  A.  Brown.  Henry  H.  Adams. 
Henry  Mactier.  and  the  Union  Gaslight  Company*  to  enjoin  a  oonsolldntion 
•f  corporations.   Injunction  granted. 

Hoadley,  Lauterhaah  4  /oAfUon,  for  plaintiff.  iteUsr*  SUUman  A  Huh- 
hard,  for  defendants. 

Osborne,  J.  The  plaintiff  is  a  stockholder  of  the  Union  Gaslight  Com- 
pany, and  he  brings  this  action  on  behalf  of  himself  and  other  stockholders 
similarly  situated,  and  who  may  come  in  and  contribute  to  Uie  casta  and  ex- 
penses of  this  action,  against  the  said  company  and  the  other  defendants, 
comprising  ita  board  of  directors,  to  enjoin  a  proposed  consolidation  Dt  said 
company  with  the  Citizens*  GasliRht  Company;  and  the  complaint  also  aeeks 
other  relief.  By  subdivision  3  of  section  61  of  chapter  566  of  the  Laws  of 
1890  it  Is  provided  that  two  or  more  gas  companies  may  consolidate  into  a 
single  corporation  by  complying  with  the  provisions  of  the  business  corpora- 
tions law.  relnting  to  the  consolidation  of  business  corporations.  These  pro- 
visions are  found  in  section  13  et  toq.  of  chapter  567  of  the  Iaws  of  1890. 
The  proceedings  for  consolidation  herein  referred  to  had  so  far  progressed  tliat 
an  agreement  for  consolidation  had  been  made  between  the  board  of  directors 
of  the  Citizens*  Gaslight  Company,  and  the  terms  of  consolidation  were  aub- 
mitted  to  a  meeting  of  the  stockholders  of  the  Union  Gaslight  Company,  wtien 
thif>  action  was  commenced,  and  a  temporary  injunction  was  granted,  restrain- 
ing further  proceedings,  which  injunction  was  continued  pending  this  acUoi. 
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In  bis  eom}^int.  the  plaintiff,  in  brief,  charges  that  the  defendant  Fraock- 
lyn  and  frtAara  orgaolzed  a  company  under  the  laws  of  the  state  of  Kentucky 
called  the  International  Oas  Company ;  that  the  said  Francklyn  and  others, 
acting  under  cover  of  the  International  Ghs  Company,  in  1889  acquired  some 
ti,900  sfaaree  of  the  Union  Gaslight  Company,  and  caused  themselves  to  be 
elected  directors  thereof;  tbat  they  caused  a  mortgage  of  $500,000,  securing 
bonds  of  liJie  amount,  to  be  executed  by  said  company,  and  that  thereafter, 
in  their  capacity  as  directors  of  the  Union  Gaslight  Company,  dealing  with 
themaelTes  as  the  board  of  directors  of  said  International  Gas  Oompany,  they 
entered  into  a  contract  with  the  International  Gas  Company  for  the  purchase 
of  cprt^n  patent  rights  or  licenses  thereunder,  which  contract  it  Is  claimed 
was  illegal  and  Improvident;  that  this  consolidation  is  now  sought  to  be  car- 
ried ont  with  a  view  of  covering  up  the  aforesaid  illegal  proceedings;  and  on 
various  other  grounds  set  up  in  the  complaint  (which  I  shall  consider  here- 
after more  fully)  It  is  claimed  that  the  provisions  for  the  consolidation  of  the 
Union  Gaslight  Company  with  the  Citizens'  Gaslight  Company  have  not  been 
carried  out  In  accordance  with  the  statute,  and  that  said  consolidation  ought 
not  to  be  carried  out;  and  the  plalnttCF  asks  judgment  that  the  proposed  con- 
solidation be  permanently  enjoined;  that  the  issue  of  bonds  to  secure  the 
$500,000  mortgage  by  the  Union  Gaslight  Company  lie  adjudged  illegal  and 
void;  that  the  defendants  Francklyn.  Young,  and  YanFelt  (who  are  directoi-s 
of  the  International  Gas  Company)  be  enjoined  from  any  further  participation 
as  members  of  the  board  of  directors  of  the  Union  Gaslight  Company,  and  for 
such  other  relief  as  may  be  proper.  The  anaww  of  the  defendants  denies  all 
improper  conduct  on  their  part,  and  alleges  and  claims  that  all  their  proceed- 
ings have  been  regular,  and  tbat  the  proposed  consolidation  of  the  Union  Gas- 
light Company  will  be  a  great  advantage  to  the  Union  Gaslight  Company. 
And  they  further  allege  and  claim  tbat  the  plaintiff  has  a  full,  adequate,  and 
complete  remedy  in  respect  to  all  the  matters  alleged  in  the  complaint  under 
the  provisions  of  section  14  of  said  chapter  667  of  the  Laws  of  1890,  which 
proTides  tbat  any  stockbcdideT  objecting  to  consolidation  may  apply  to  the  su- 
preme oonrt  for  the  appointment  of  appralseis,  have  bis  stock  appraised,  and 
recelTe  the  amount  of  such  I4>pral8ed  value. 

A  wy  large  amount  of  ovtdenoe  has  been  adduced  before  me  on  the  trial 
'  of  this  actiw,  occupying  some  six  days  In  its  preaentaUon.  The  following 
taetfl.  among  others,  are  shown  by  this  evidence: 

The  Union  Gaslight  Company  fras  Incorporated  in  Jane,  1861,  nnder  the 
gaa  company  act  of  1848,  to  supply  gas  to  the  town  of  New  Lots,  now  the 
Twenty-Sixth  ward  of  the  city  of  Brooklyn.  Itscapital  was$100.000.  which 
in  1885  had  been  Increased  to  $250,000.  divided  into  10,000  shares  of  the  par 
value  of  $26  each.  On  the  1st  of  July,  1885,  It  mortgaged  its  property  to  the 
Mercantile  Trust  Company,  to  secure  bonds  to  the  amount  of  $250,000  Issued 
It.  In  1889  the  works  Of  said  Union  Gaslight  Company  were  in  a  dilap- 
idated condition,  and  It  had  ceased  to  manufacture  gas  eutlndy,  purchasing 
the  same  Iran  another  company  to  supply  to  its  consnmers.  On  December  7, 
1887.  the  International  Gas  Company  was  incorporated  under  Uie  laws  of 
Kentucky,  with  a  capital  of  $500,000,  divided  into  5,000  shares  of  the  par 
value  of  $100  each,  and  Its  purposes  wore  declared  to  be  to  manufacture  gas, 
construct  gas  works,  purchase,  hold,  and  deal  In  gas-mannfacturing  patents 
and  also  in  gas  stocks.  The  directors  mentioned  in  its  certlflcate  of  incorpo- 
ration for  the  first  year  were  Francklyn  and  Van  Pelt,  two  of  the  defend- 
ants Id  this  action,  togetlier  with  Messrs.  McHomey,  Slckela,  and  Jollne;  and 
Mr.  Frandtlyn  was  president  of  the  company.  FUe  hundred  shares  of  Uie 
aq^ltal  stock  of  this  company  were  sold  at  its  par  value,  $50,000.  to  certain 
parties  who  subscribed  for  the  same.  This  money. — $60,000. — together 
with  the  remaining  4.600  shares  of  the  capital  stock  oi  the  International 
Gompaoy,  ware  teausferred  to  one  Arthur  G.  Meese  In  payment  for  certain 
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patent  rights  which  had  been  obtained  by  him  relating  to  an  improTed  method 
of  manufactaring  gas.  Mrs.  Franckljn,  ttie  wife  of  the  defendfuit  Franck- 
lytx,  had,  abont  a  jear  previously,  acting  under  her  bosband^a  advlcei,  bought 
a  one-third  interpst  in  said  patent  rights  from  Meeee,  and  she  recelTed  from 
Meese  about  1,200  shares  <tf  the  stock  of  the  International  Company.  Out 
of  the  iSU.OOO  in  eaah  paid  to  Meese  he  paid  to  Francklyn  one  third  of  this 
amonnt,  under  a  previous  arrangement  with  htm.  In  addition,  Francklyn 
had  one  or  two  shares  transferred  to  him  to  qualify  htm  as  a  director.  Meese, 
ia  addition,  voluntarily  transferred  to  Van  Felt,  for  the  benefit  of  the  com- 
pany, abont  S50  shares  of  the  stock  so  issued  to  him.  The  defendant  Van 
Pelt,  a  codlrector  with  Francklyn,  It  appears  bad  been  in  Mr.  Francklyn's 
employ  for  II  or  12  years,  and  he  also  got  a  little  of  the  itoek.  On  or  about 
the  7th  of  May,  1869,  Francklyn,  on  behalf  of  the  International  Gas  Com- 
pany, entered  into  an  agreement  witb  Staples  Ss  Co.,  a  firm  of  broken  of 
this  city,  to  buy  about  8,000  shares  of  the  Union  Gaslight  C<Hnpany*8  stock, 
agreeing  to  pay  therefor  (14  a  share;  maldog  a  total  purchase  priee  of  abont 
9112,000.  This  purchase  money  was  to  be  pAld  one  half  in  eaah  and  one  half 
in  notes  at  12  months.  On  the  Sd  of  June  the  International  Company,  by 
resolution,  approved  the  agreement  so  made  by  Francklyn.  On  the  lat  of 
August,  188U,  the  International  Gas  Company  paid  Staples  ft  Go.  the  sum  of 
S5,W0  on  account  of  the  purchase  price  of  said  stock,  which  money  it  had 
obtained  from  a  previous  sale  of  some  of  its  stock.  On  the  19tb  of  August, 
1889,  the  International  Company  sold  250  shares  bf  their  stock  to  one  William 
L.  Boyle,  and  got  from  him  $15,000  on  account.  They  also  sold  50  shares 
more,  and  got  in  $5,000  on  that.  Then  the  International  Company  borrowed 
$30,000  from  Staples  A  Co.,  and  paid  them  $46,000  on  account  of  the  pur- 
chase of  the  Union  Gaslight  Company's  stock,  being  the  $30,000  so  borrowed, 
in  addition  to  the  money  that  they  had  already  realized  on  the  sales  of  their 
stock,  the  International  Company  giving  its  note  at  three  months  to  Staples 
&  Co.  for  the  $3U,000  so  borrowed,  and  at  the  same  Ume  pled^ng  one  half 
of  the  Union  Gas  Company's  stock  so  bought  by  it  through  Staples  ft  Go.  as 
collateral  security  for  the  payment  of  said  note.  The  other  half  of  the  Union 
Gaslight  Company's  stock  agreed  to  be  purchased  by  the  International  Gas 
Company  was  deposited  with  the  Central  Trust  Company  as  collateral  se- 
curity for  the  payment  of  the  notes  of  the  International  Company,  payable 
in  one  year,  and  which  were  given  for  the  other  half  of  the  purchase  monoy. 
In  July.  1889,  Messrs.  Frani^lyn  and  Vao  Felt,  who  were  directors  In  the 
International  Gas  Company,  were  elected  directors  of  the  Union  Gaslight 
Company.  Three  or  four  months  later,  the  defendant  Murgui,  who  was  also 
mdinctor  in  the  International  Gas  Company,  was  eleeted  a  director  of  the 
Union  Gaslight  Company.  Boyle  and  the  defendant  Young  also  became 
directors  of  the  Union  Gaslight  Oompany.  Toung  was  made  president  of 
the  Union  GasHght  Company.  He  had  had  10  shares  of  Its  Btodk  transferred 
to  him  by  one  Stunnel  Hatton,  which  were  paid  ftor  by  the  International  Gas 
Company,  and  he  became  a  director  tji  the  company  at  Mr.  Fruudclyn*s  re- 
quest. He  now  claims  to  own  said  10  shares  on  aoooant  of  compensation 
due  him  for  services  as  an  accountant  in  examining  the  books  of  tjie  Union 
Gaslight  Company  for  Francklyn  prior  to  Augnstt  1869.  Frant&lyn  had  10 
shares  of  stock  transferred  to  him  hy'S.  Comstock,  thai  belonged  to  and  wen 
paid  for  by  the  International  Gas  Company.  Van  Felt  got  10  sbaras  from 
the  International  Gas  Company,  which  were  tmnsfernd  to  him  by  Mr. 
Francklyn'B  ordns,  at  whose  request  he  became  a  director,  .and  ke  ehdms  to 
be  the  owner  thereof,  and  sqrs  that  he  Intends  to  credit  It  at  Its  par  ralae 
In  his  account  with  tin  International  Gas  Company  for  a  balanoe  d«e  bim  as 
secretary  of  the  International  Gas  Company.  Morgan  and  Boyle  became 
iintton  of  the  Union  Gaslight  Company  at  Frandilyn's  reqaest,  and  he 
caused  stock  belonging  to  the  International  Gas  Gem^ny  to  be  tromfmed 
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totbem  hy  Comstook;  they  pi^ng  nothing  for  It.  In  Angoat.  1891» 
Bojle  was  aueceeded  as  s  director  in  said  Union  Gaslight  CompHny  by  the 
detendanb  Miles  A.  Brown,  then  and  now  secretary  and  treasurer  of  the  com- 
pftoy.   Francklyn  gave  him  10  shares  of  the  stock  withoot  considenUJon. 

The  control  of  the  Union  Gaslight  Company  thus  passed  Into  the  hands  ot 
Mr.  Francktyn  and  his  associates.  On  the  25tb  of  October,  1889,  they  adopted 
a  reeolatiou  to  make  a  new  mortgage  of  $500,000  to  secure  its  600  bonds  of 
•1.000  each,  the  mortgage  covering  all  its  real  estate,  and  being  made  under 
^apter  480  of  the  Laws  of  1867,  on  the  assent  of  two  thirds  of  its  stockhold- 
ers, in  which  assent  the  International  Gas  Company  signed  for  7,980  shares. 
The  bonds  nnder  this  mortgHge  were  disposed  of  as  follows:  8250,000  thereof 
were  set  aside  to  retire  the  prior  issue  of  bouds  made  under  the  mortga<!e  of 
July,  1885.  to  the  Mercantile  Trust  Company;  $180,000  thereof  were  paid  to 
the  international  Gas  Company  under  Uie  agreement  next  hereinafter  speo- 
i6ed;  $9,000  thereof  were  paid  to  Messrs.  Crimmins  &  Co.  for  laying  gas 
muns  and  pipes;  and  the  bnlance  of  $61,000  remained  the  property  of  the 
company,  and  have  been  used  by  It  as  collateral  for  loans  made  to  it.  On  the 
25th  of  Kovember,  1889,  the  International  Gas  Company  presented  a  proposal 
to  the  Union  Gaslight  Company,  and  a  resolution  of  acceptance  of  such  pro- 
pceal  was  adopted.  By  virtue  of  such  resolution,  on  the  16th  of  December, 
1889,  the  International  Gas  Company  contracted  with  the  Union  Gaslight 
Company  to  erect  for  it  gas  works  of  a  cHpacity  of  500.000  feet  in  24  hours, 
and  also  agreed  to  grant  a  license  to  the  Union  Gaslight  Company  to  use  the 
Meese  patents  on  its  paying  a  royalty  of  12  cents  for  each  1,000  feet  of  gas 
manufactured  nnder  add  patents,  and  the  International  Company  agreed  to 
accept  tbertfor  $180,000  of  the  Umda  of  the  Union  Gasliglit  Company.  This 
contract  further  provided  that  the  Union  Gaslight  Company  should  have  a 
right,  at  any  time  within  three  years  from  date,  to  com  mute  this  royalty  by 
paying  the  sum  of  $100,000  in  cash.  The  contract  furtlier  provided  tlut 
$100,0(X)  of  thwe  bonds  were  to  be  delivered  on  signing  the  license  to  work 
nnder  the  Meese  patent.  No  snch  license  has  ever  been  aigned,  althoagh  the 
fall  amount  of  the $^,000  worth  of  bonds  has  been  paid  to  the  International 
Qas  Company.  The  International  Gas  Company;  paid  to  the  Continental  Iron 
Works  about  $86,000  for  building  the  gas  works'for  the  Union  Gaslight  Com- 
pany,  which  it  had  contracted  to  build,  as  above  stated.  This  plant  has  never* 
as  yet.  bem  put  in  working  operation.  On  December  19, 1889.  the  Interna- 
tional Oaa  Company  sold  tdl.000  of  the  Union  Gaaligbt  Company's  bimds  at 
90.  and  received  therefor  $81,900.  With  this  money  they  paid  off  the  loan  of 
$80,000  from  Staples  &  Co.,  above  referred  to,  and  they  also  paid  th^  notes 
for  the  one  half  of  the  purchase  money  of  the  Unl<m  Gaslight  Company's 
stock,  which  were  deposited  with  the  Central  Trust  Company.  It  will  thus 
bo  seen  that,  by  virtue  of  these  contracte  and  arrangements,  the  International 
Gas  Company  became  tlwowners  of  about  8,000  sharesot  the  sto&of  the  Union 
Gaslight  Company  at  an  original  cash  outlay  of  about  $20,000,  and  tt  also  re- 
ceived $180,000  of  the  bonds  of  the  oompany  for  building  gas  works  and  a 
license  to  use  the  Meese  patent,  for  which  gas  works,  as  before  stated,  th^y 
only  paid  Uie  sum  of  $85,lK}0.  6,100  shazes  of  the  stock  of  the  Union  Gaa- 
llgl^  Company  were  subsequently  pledged  with  Boyle  &  Go.  as  security  for 
loans.  SuLisequently  these  6,100  shares,  together  with  800  more,  were  deliv- 
ered to  I.  B.  Xewcmnbe  ft  Co.,  with  other  securities,  as  collateral  for  a  loan 
Of  $100,000.  This  stock  was  thereupon  transferred  to  the  name  of  CamlUe 
Weidenfeldt,  a  member  of  said  firm  of  I.  B.  2fewcombe  A  Ca,  and  he  voted 
on  said  aboA  In  favor  of  consolidation.  Of  the  balance  of  the  Union  Gaslight 
Company's  bonds  which  the  International  Gas  Company  had.  $40,000  were 
sold  at  90,  through  Boyle  &  Co.,  $4,000  thereof  were  sold  at  80,  and  $46,000 
ttiweof  were  p]e£ted  with  other  collateral  with  various  parties  to  cover  loans 
ot  about  $60,000. 
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The  foDowlDg  facts  appear  from  the  evidence  with  »f«renee  to  the  Gtttzens* 
Gasllgbt  Company:  This  company  was  incorporated  on  October  25f  18d8« 
wftb  a  capital  of  ei.000.000,  divided  into  50.000  shares  of  the  par  valne  of 
•20  each.  In  1885  the  capital  was  Increased  from  •1,000,000  to  •1,200.000. 
On  the  let  of  April,  1885.  a  mortgage  whs  execnted  by  said  Citizens*  Gas- 
light Company  for  •250,000  to  the  Long  Island  Loan  &  Trust  Company,  to 
secure  bonds  for  that  amount.  On  or  about  the  22d  of  April.  1889,  the  above* 
mentioned  firm  of  I.  B.  Kewi-ombe  Sd  Go.  first  became  stockholders  ia  tlie 
Citizens'  Gaslight  Company  by  a  transfer  to  said  Arm  of  2,801  sbares  ftum 
Staples  ft  Co. ;  and  Mr.  Weidenfeldt,  a  member  of  said  firm  of  I.  B.  New- 
oombe  &  Co.,  also  at  the  same  time  became  a  stockholder  by  a  transfer  of 
aOO  shares  from  Staples  ft  Co.  On  the  15th  of  July,  1889.  an  agreement 
was  entered  into  between  International  Qas  Company,  above  mentioned, 
and  the  Citizens'  Gaslight  Company,  by  which  the  tatter  company  agreed  to 
alter  Its  works,  and  use  the  Heese  process,  and  pay  12  cents  per  tbouMnd  feet 
royalty  for  all  gas  manufactured  under  said  process;  and  it  was  further  pro- 
vlded  that,  if  the  cost  did  not  exceed  45  cents  per  1,000  feet,  the  Utiaens' 
Gaslight  Company  were  to  pay  the  Internatlonid  Gas  Company  the  sam  of 
•16,000  cash  in  addition;  and  it  was  further  provided  by  said  contract  that 
the  CitlxenB'  Company  should  have  an  option  to  buy  the  sole  right  for  Brook- 
lyn under  said  Auese  gas  patents  within  one  year,  for  a  sum  to  be  agreed 
on.  which  should  not  exceed  •500,000.  On  the  16th  of  December,  1889. 
Mr.  Weidenfeldt  was  elected  a  director  of  the  Citizens*  Gasliriit  Company. 
On  the  8th  of  February.  1890,  Xewoombe  A  Ca  transferred  20  sbarea  each 
to  Mr.  S.  A.  Lathrop,  John  Bvme,  and  Frank  Sullivan  Smith.  On  the 
.  14tb  of  February,  1890,  Messrs.  ^Athrop.  Byrne,  and  Smitti  were  also  elected 
directors  of  the  (Htlzens*  GasHgbt  Company,  and.  at  tlie  solidtafcion  of  Kew- 
combe  ft  Co..  Lathrop  became  the  president  of  the  Citizens'  Gaslight  Com- 
pany.  Prior  to  that  time  Mr.  Lathn^  had  been  serving  as  secretary  of  the 
Utica  ft  Blade  Biver  Kailroad.  On  the  11th  of  January.  1890,  a  resolution 
was  adopted  bythedirectoraof  the  Citizens' Gaslight  Company  to  call  asto^- 
holders'  meeting,  with  a  view  of  increasing  the  capital  stock  of  said  Citizens* 
Gaslight  Company  from  91^200,000  to  •1,500,000.  In  1890  and  1891  the 
board  of  directors  of  the  Citizens*  Gaslight  Company  consisted  of  Mr.  Lathrop. 
who  wae  president  and  treasurer;  Mr.  Weidenfeldt,  of  said  Arm  of  Newconibe 
ft  Co.;  Mr.  Byrne,  who  has  an  office  with  Newcombe  ft  Co.;  Mr.  Frank  S. 
Smith,  a  lawyer,  having  an  office  In  the  same  building  with  Newcombeft  Co.; 
Mr.  S.  J.  DenniBon;  and  Mr.  W.  L.  Boyle.  Boyle  resigned  about  August, 
1891,  and  Mr.  Tlioroas  H.  Thomas  was  elected  in  his  place.  On  the  12th  of 
March,  1390.  a  stockholders^  meeting  was  held  pursuant  to  the  above  resolu- 
tion, at  wliich  it  was  voted  to  increase  the  capilai  stock  of  the  Citizens'  Gas- 
light Company  from  •1,200,000  to  •1.500.000.  Of  this  Increase  of  •300,000 
of  stock  Mr.  Weidenfeldt  subsequently  subscribed  for  14,965  sliares  theivof. 
and  paid  therefor  in  October  the  sum  of  8299,300.  The  otiier  '6b  shares  were 
subscribed  for  by  Mr.  B.  N.  Bitch,  who  paid  9.700  therefor.  On  the  18th  of  Sep- 
tember, 1890.  a  resolution  was  adopted  by  the  Citizens'  Gaslight  Company  to 
purchase  the  Meese  patents  for  •500,000  in  stock  and  bonds.  On  the  22d  of 
tJeptember,  1890,  an  agreement  in  writing  was  entered  into  by  which  the 
Citizens'  Gaslight  Company  agreed  to  purchase  of  the  [nternalional  Gas  Com- 
pany said  Meese  patents  for  Brooklyn,  including  said  contract  with  the  Union 
Gaaiight  Company,  for  •500,000,  payable  not  before  October  25, 1890.  and  not 
later  than  November  30,  1890.  with  the  following  proviso  inserted:  "Unless 
prevented  byoider.  Judgment,  ordecree  of  a  court  of  competent  jurisdiction. ** 
This  consideration  of  •500,000,  it  was  provided,  was  to  be  payable  •250.- 
000  in  stock  and  •250,000  in  bonds  at  par,  with  the  option  to  the  Citizena* 
Chudight  Onnpany  to  pay  in  cash  in  whole  or  in  part.  On  the  27th  of  Octt»- 
ber,  1890.  a  resolution  was  passed  by  the  Citizens*  Gaslight  Company  to  paj 


Digitized  by  Google 


City  Ct.  Brook.] 


LAJiTGAN  V.  FRANCELYN. 


409 


this  consideration  of  •500.000  as  follows:  $250,000  ' thereof  In  cash,  and 
■S250.000  thereof  In  bonds,  although  the  stock  uf  the  Citizens*  Onsllght  Com* 
pany  at  that  time  was  Belling  at  about  91  on  the  stock  exchange,  while  Us 
bonds  were  selling  at  a  premium  of  about  3  percent.  On  the  27th  of  October* 
1890,  the  Citizens*  Gaslight  Cotupanjr  executed  and  acknowledged  to  the  Cen> 
tral  Trust  Company  of  Kew  York  Its  so-CHlled  "consolidated  first  mortgage" 
for  9750,000,  bearing  date  February  1.  1B90,  and  the  same  was  recoriled  Oc- 
tober 28,  1890,  and  was  given  to  secure  the  payment  of  750  of  the  Citizens' 
-Gaslight  Company's  bonds  of  91,000  each.  This  mortgage  was  executed  un- 
^er  a  resolution  of  the  Citizens*  Gaslight  Company's  board  of  directors,  and 
without  notice  to  Its  stockholders,  under  the  law  authorizing  directors  to 
mortgage  real  and  personal  property  in  an  amount  not  exceeding  one  half  of  the 
capital  stock  of  the  company.  It  will  be  borne  in  mind  that  the  capital  stock 
of  the  Citizens*  Gaslight  Company  had  been  increased  In  March  previous  to 
«1,500,000.  and  Mr.  Weidenfeldt  hadsubscribed  for  9299,300of  said  Increase. 
Of  these  bonds  so  issued  under  this  mortgage  It  was  resolved  that  $250,000 
thereof  should  be  used  to  redeem  the  previous  issue  of  bonds  under  themort* 
gage  of  the  Long  Island  Loan  &  Trust  Company,  8250.000  thereof  were  to  be 
used  in  payment  for  the  Meese  patents,  and  8250,000  thereof  were  to  be  r^ 
tained  for  the  future  business  requirements  of  the  Citizens*  Gaslight  Com- 
pany, and  they  are  still  unissued.  On  the  Slat  of  October.  1890,  the  Meese 
patents  for  the  city  of  Brooklyn  and  the  contract  with  the  Union  Gaslight 
Company  were  assigned  to  the  Citizens*  Gaslight  Company,  and  the  Inter- 
national Gas  Company  received  therefor  8250.000  In  cash  of  the  8299,300 
subscribed  as  aforesaid  by  Weidenfeldt,  and  8250,000  in  bonds  of  the  Citizens' 
Oaslight  Company  issued  under  suid  mortgage  for  8750,000.  Thereupon, 
and  on  the  same  day,  the  International  Gas  Company  purchased  from  said 
"Weidenfeldt  12,500  shares  of  the  Citizens'  Gaslight  Company  of  the  par  value 
of  8250,000,  and  paid  him  therefor  840  a  share,  or  at  the  rate  of  200  market 
quotation,  he  receiving  In  payment  the  cash  and  bonds  received  by  the  Inter- 
national Gas  Company  from  the  Citizens*  Gaslight  Company  for  the  Meese 
patents.  It  will  thus  be  seen  that  for  12,500  of  the  14,965  shares  of  the  Cit- 
izens* Gaslight  Company  for  which  Mr.  Weidenfeldt  subscribed,  as  above 
atated,  he  not  only  received  back  8250,000  of  the  amount  that  he  paid  therefor, 
but,  in  addition,  8250.000  of  the  bonds  of  the  Citizens*  Gaslight  Company, 
which  bonds  at  that  time  were  selling  for  a  premium.  The  International  Gas 
Company  shoi-tly  after  pled};ed  the  12,500  shares  of  Citizens*  Gaslight  Com- 
pany's stock  so  purchased  by  it  from  Weidenfeldt,  and  other  Union  Gaslight 
Company  8to<A  and  other  collaterals,  with  Boyle  A  Co.,  as  collateral  security 
for  loans  of  about  8185,000;  and  along  in  November,  1890,  the  loan  not  being 
pfdd,  and  the  stock  market  being  depressed  by  the  failure  of  Messrs.  Baring 
A  Co.  of  London,  the  Citizens*  Gaslight  Company*s  stock  so  pledged  was 
sold  out  by  Boyle  ft  Co.  at  abont  70.  Right  here  I  may  remark  that  on  the 
24(h  of  January,  1891,  6*700  of  these  shares  again  became  the  property  of 
Mr.  W^denfeldt,  and  on  August  29,  1891*  4,5(X>  more  of  these  shares  also 
became  the  property  of  Mr.  Weidenfeldt. 

The  foregoing  is  a  very  brl^  rantme  ot  the  more  salient  facts  bearing  upon 
the  matters  in  litigation  in  this  action.  Extremely  exhaustive  and  volumi- 
nous brieft  have  been  submitted  to  me  by  the  learned  counsel  of  both  parties, 
and  I  have  given  the  same  a  very  thorough  and  complete  examination.  Ow- 
ing to  the  time  so  consumed,  and  the  pressure  of  other  Judicial  duties,  I  am 
unable  now  to  more  than  give  in  brief  the  eondusiona  at  which  I  have  arrived 
■on  the  respective  points  miaed  by  the  learned  counsel  for  the  plaintiff  which 
they  claim  would  justify  the  granting  of  the  relief  sought  herein. 

It  Is  dalmed  on  behalf  of  the  plaintiff  that  the  consolidation  proceedings 
we  iUegalt  because  th^  never  received  any  valid  inception  from  the  board  of 
4lnetOTB0tthe  Union  Gaslight  Company  as  required  by  the  statute.   In  fact. 
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ttw  learned  connwl  eontends  that  tbeie  is  subatanUally  no  valid  board  of  di- 
rectors; and  be  bases  his  contention  on  the  fact  that  the  bj-Iaws  of  the  Union 
Gaslight  Gompnnj  provide  bhat  each  of  its  directors  "shall  be  a  bona  fide 
owner  of  not  less  than  ten  shares  of  the  capital  stock  of  the  eotupany."  Coun- 
sel contends  that  the  parties  who  voted  for  the  conaoUdation  agreement  on 
behalf  of  the  Union  Gaslight  Company  were  not.  with  one  exception.  "  bona 
fide  owners"  of  the  stock  standing  in  their  respective  names.  That  the  par- 
ties holding  the  position  of  directors  were  stockholders  of  record  on  the  books- 
of  the  Union  Gaslight  Company  is  not  disputed,  and  that  would  seem  to  Im  a 
prima /acU  answer  to  the  contention  of  the  learned  counsel  for  the  plaintiff. 
While  it  is  true  that  in  proceedings  properly  taken  for  that  purpose  a  courl- 
oan  go  behind  the  record  of  stockholders  as  ahown  by  the  transfer  book,  with 
a  view  of  Inquiring  as  to  whether  the  parties  In  whose  names  stock  atanda 
are  really  the  owners  thereof,  {Strong  v.  Smithy  15  Hun,  222,  and  cases- 
there  cited,)  yet  this  is  not  such  a  proceeding,  and  I  am  of  the  opinion  ttMk  I 
cannot,  in  this  action,  try  the  title  of  the  directors  of  the  Union  GuUgbt  Com- 
pany to  the  offices  which,  they  claim  to  hold. 

Under  the  statute  for  consolidation  it  is  provided  ttiat  notice  of  a  stock- 
holders' meeting  to  vote  on  the  question  of  consolidation  shall  be  given  by 
mailing  the  same  to  the  stockholders  thii-ty  days  prior  to  the  meeting,  and  also- 
by  publishing  notice  of  a  meeting  for  three  successive  weeks.  Tlie  learned 
counsel  for  the  plaintiff  claims  that  such  action  has  not  loeen  taken  by  the 
Union  Gaslight  Company,  and  he  se^s  to  base  his  contention  on  the  fact  that 
the  notice  published  was  addressed  to  the  stockholders  of  "the  Union  Gas- 
light Company  of  East  New  York,"  and  that  the  notice  was  of  a  meeting  of 
the  stockholders  of  "the  Union  Oasligbt  Company  of  East  New  York,"  and 
that  the  same  designation  was  contHined  in  the  notice  mailed  to  the  stock- 
holders. He  claims  that  by  the  addition  of  the  words  "of  East  New  York" 
to  the  corporate  title  of  the  Union  Gaslight  Company  no  valid  notice  of  a 
meeting  of  the  stockholders  of  the  Union  Gaslight  Company  was  given.  Quite 
a  number  of  authorities  have  been  cited  by  him  as  affecting  the  proper  desig- 
nation of  corporations.  Most  of  those  cases  are  cases  in  tlie  nature  of  trade- 
mark, and  have  no  bearing,  in  my  opinion,  on  the  point  here  raiMd.  This 
provision  of  the  statute  was  intended  to  cause  the  fullest  notice  to  be  given 
to  the  Btockbold«cs  of  tlie  corporations  proposed  to  be  consolidated.  There  is 
no  pretense  here  that  any  atockholder  of  the  Union  Gaslight  Company  was- 
deceived  or.  misled  by  this  form  of  notice.  It  appears  that  the  notice  of  the 
meeting  was  mailed  to  each  of  the  stockholders,  and  that  ttie  heading  thereof 
was  as  foUowB:  "Union  Gaslight  Company,  26th  Ward,  Brooklyn*  former^ 
£ast  New  Yoi^"  All  bat  four  of  the  stockholders  were  preamt  in  poaon- 
or  by  proxy  at  said  meeting,  and  those  foar  had  knowledge  said  meeting, 
thus  showing  concloalTely  that  nobody  was  misled.  I  tbinlc  the  provlaion  of' 
the  statute  has  been  onnplled  with  in  this  respect. 

The  further  point  Is  raised  that  the  proxies  of  a  portion  of  the  stock  aought 
to  be  voted  on  at  the  atockholders*  meeting  referred  to  a  special  meetiiw  (tf 
the  sliareholdera  of  the  **Unton  Gaslight  Company  of  East  New  YoA."  Tor 
the  same  reasons  as  last  stated,  this  contention  cannot  be  austajned. 

The  learned  counsel  for  the  plaintiff  further  contends  that,  even  it  the- 
proxies  had  been  perfect,  more  than  two  thirds  of  tlie  cartel  sto^  of  tbe 
company  was  disqnallded  from  voting.  This  contention  is  based  on  the  fact 
that  the  International  Gas  Company  baa  owned,  since  August  20,  1889,  and 
rtlU  owns.  6.900  shares  of  the  Uni<m  Gaaligbt  Company's  stock.  Counael 
claims  that  such  holding  of  stock  in  thia  company  by  a  corpwatton  Is  not  al- 
lowed by  the  laws  of  this  state,  and  that,  although  thia  stock  at  the  Interna- 
tional Gas  Company  stood  in  the  name  of  Mr.  Wetdenfeldt,  as  representing 
the  pledge  tliereof.  be  took  it  with  notice,  and  he  baa  no  better  title  to  it* 
and  Is  no  more  entitled  to  vote  on  it,  than  the  International  Company  voulA 
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be.  The  oftmeanawerappUw  to  this -proposition  u  I  havo  above  sot  forth 
with  reference  to  the  point  raised  tlut  the  directors  of  the  tTnlon  Gaslight 
Company  were  not  legally  qualiQed  directors.  I  may  furthw  add  tliat,  as  the 
International  Company*  by  Its  cliarter  under  the  laws  of  Ksntaeky.  was  au- 
thorized to  purchaae,  bold,  and  deal  in  gaa  stocks,  I  am  of  the  opinion  that 
that  there  is  nothing  in  tbe  laws  of  this  state  which  would  make  anch  htdding 
by  it  illegal. 

The  learned  counsel  for  the  plalntlfl  further  claima  tliat  the  mortgage  of 
•500,000,  made  by  the  Union  (gaslight  Gompiuiy  to  the  Ceotial  Trust  Com- 
pany, is  void,  and  that  it  never  bad  any  valid  inception.  He  even  goes  fur- 
ther, and  claims  that  it  was  part  of  a  fraudulent  scheme  and  conspiracy  by 
which,  substantially,  the  directors  of  the  International  Gas  Company,  sitting 
as  directors  of  the  Union  Gaslight  Company,  voted  to  said  International  Gas 
Company  a  large  portion  of  the  additional  lasueof  bonds  under  said  mortgage, 
and  ttiat  the  equivalent  given  therefor  in  the-shape  of  a  license  to  work  un- 
der the  Meese  patent  on  payment  of  a  royalty  was  of  little  or  no  value,  at 
thouffhtbe  International  Gas  Company  realized  about  C100,000  from  the  sale 
of  thu  license  to  the  Union  Gaslight  Company.  I  do  not  understand  Ubat  the 
mere  fact  that  the  action  of  the  directors  of  the  International  Qas  Company 
sitting  aa  directors  of  the  Union  Gaslight  Company,  «nd  dealing  in  that  ca* 
pacity  with  themselves  as  directors  of  the  International  Gas  Company,  makes 
their  acts  actually  void.  The  most  that  can  be  said,  as  I  read  the  decisions, 
is  that  such  acts  will  be  scrutinized  with  the  utmost  care;  that  the  greatest 
good  faith  must  be  exercised;  and  that  If,  on  a  proper  proceeding  had  for 
that  parpose,  it  should  appear  that  an  undue  advantage  was  taken  by  one 
compauy  of  the  other,  such  agreement  would  be  unhesitatingly  set  aside  by 
the  court.  This  action  is  not  a  proceeding  of  tliat  character,  and  the  simple 
fact  that  neither  the  Central  Trust  Company  (the  mortgagee  in  said  mort- 
gage^) nor  any  of  the  holders  of  the  bonds  issued  thereunder,  nor  the  Interna- 
tional Gas  Company,  are  made  parties  hereto.  Is,  in  my  opinion,  a  complete 
bar  to  any  adjudication  on  my  part  in  this  action  respecting  the  validity  of 
that  mortgage,  or  the  validity  of  the  contract  for  the  purchase  of  the  Meese 
license.  In  arriving  at  this  conclusion,  I  do  not  intend  in  any  way  to  he  con- 
sidered as  upholding  the  fairness  and  good  faith  of  the  bargain  made  between 
the  International  Gas  Company  and  the  Union  Gaslight  Company,  which  was 
effected  mainly  by  the  action  of  the  directors  of  the  International  Gas  Com- 
pany, acting  and  voting  as  directors  of  the  Union  Gaslight  Company.  The 
International  Company  seems  to  have  been  organized  mainly  with  a  view  to 
dispose  of  interests  uruder  the  Ueese  patents  at  a  profit  to  itself.  At  the  time 
it  bought  the  stock  of  the  Union  Gaslight  Company  at  56,  the  works  of  the 
latter  company  were  in  a  dilapidated  condition,  and  it  had  ceased  to  pay  div- 
idends for  some  years.  Yet  no  sooner  is  the  International  Company  in  con- 
trol of  a  majority  of  the  stock  of  the  Union  Gaslight  Company  thttn  it  pro- 
ceeds to  obtain  control  of  its  board  of  directors,  to  incrtiase  its  mortgage  debt 
•250.000,  and  to  cause  the  transfer  to  it  of  9180,000  of  the  bonds  of  the  Union 
Gaslight  Company,  giving  in  return  therefor  a  gas  plant  costing  about  985,- 
000.  and  a  license  to  manufacture  gas  under  the  Meese  patents  at  a  royalty  of 
12  cents  per  1,000  feet,  coupled  with  a  privilege  to  purchase  within  three 
years  the  right  to  the  Meese  patents  in  the  Twenty-Sixth  ward  on  paying 
•100,000  therefor.  I  cannot  but  r^ard  the  bargain,  on  all  the  evldrace  in 
the  case,  as  an  unconscionahle  one. 

The  learned  counsel  for  the  plaintiff  further  contends  that  the  proposed  con- 
solidation agreement  is  Illegal*  because  the  propossd  oapital  of  the  consolidated 
company  of  •2,000,000  is  &r  in  excess  of  what  tiie law aUows.  Tlie  statutory 
provision  for  coosolidatloD  above  referred  to  providss  for  an  agreement  A 
consolidation,  whJofa  shall  [ffcscrlbe,  among  other  things,  the  amount  of  the 
capiUd  stock  of  the  oons(^ated  company,  "  which  shall  not  be  huger  in  amount 
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than  the  fair  aggregate  valne  of  the  property,  franchiseB,  and  rights  of  snct 
corporations,"  etc.  Bj  "fair  aggregate  value"  the  statute  means,  in  my  opin- 
ion, the  net  value  of  the  propertj,  franohlses.  and  rights  of  the  corporation* 
proposed  to  be  consolidated  in  excess  of  the  respective  liabilities  of  such  cor 
porations.  The  learned  counsel  for  the  defendants  claims  that  the  following 
values  of  the  assets  of  the  Union  Oaslig^t  Oompany  are  established  1^  thf 
•vidence: 

Froperties.  which  Include  all  the  real  «Btat%  plant*  bidders, 

tanks,  mains,  pipes,  etc.,  he  fixes  at  -                 -        -  9485.000 
Patents  rigbta,  (license  to  use  Heese  patenta,)  -  150.000 

Franchises,         -  •  230,000 


Total  tSSS.OOO 

I  am  of  the  opinion  that  these  estimates  of  value  are  higher  than  the  evi- 
dence tHirly  jnstiQes-   Mr.  Young,  the  president  of  the  company,  testifies  thai 
the  total  value  of  the  property  of  the  company,  exclusive  of  Its  patent  rights 
and  francliises.  Is  a  little  over  9400,000.   The  estimate  of  the  value  of  the 
nght  to  work  under  the  Meese  patents  is,  in  my  judgment,  excessive.  The 
company  paid  9180,000  In  its  bonds  for  this  right,  and  a  plant  which  cost 
aboat  985,000  to  erect,  so  that  the  International  Company  only  received  (in 
bonds)  for  the  right  so  assigned  about  995,000,  and  no  higher  estimate  of 
value  should  be  ^aced  thereon. 
The  value  of  all  the  property  of  the  Union  Gaslight  Company, 
as  estimated  by  its  president,  exclusive  of  patent  righto  and 
franchises,  is    ------        -  9400,000 

Patent  right  license,  wortti,  >ay.  -  .  .  .  95.000 
Franchises,  claimed  to  be  worth         ....  250.00O 


Making  a  total  of   9745,000 

From  which  la  to  be  deducted  Its  liabilities,  stated  by  Mr. 
Yoong  to  be  between  9515,000  and  9520.000,  say.    -        -  515,000 

Making  the  fair  net  value  of  the  property,  frandilses,  and 
rlgbta  of  the  Union  Gaslight  Oompany,  on  a  liberal  estl- 

mato.  to  be      •  -  9290.000 

The  learned  counsel  fbr  the  defendants  further  claims  that  the  following 
values  of  the  assets  of  the  Oltizena'  Gaslight  Oompany  are  established  by  the 
evidence: 

All  property,  exclusive  of  patent  righto  and  franehlset,     -  91*192*000 

Patent  rights.   1,000,000 

Franchises,     -        -        -        -        .     '  -        •  500,000 


Making  an  aggregate  of  .        .        .        •        .  92.692,000 
These  valuations  are  likewise  occesslve.  While  I  am  of  the  opinion  that 
the  evidence  shows  that  the  Meese  patent  has  proven  to  be  an  advantageous 
process  lo  the  company,  yet  a  valuation  of  91,000.000  Is,  tn  myjudgment. 
utterly  absurd. 

The  evidence  shows  that  there  are  between  4,600  and  6,000  gas  eompanles 
in  the  United  States;  yet,  notwithstanding  the  International  Compiii^  was 
organized  in  1887,  with  a  capital  of  9500,000,  based  on  these  patonte,  and  with 
a  view  to  promote  the  sale  and  use  thereof,  the  Citizens*  Gaslight  Company 
and  the  Metropolitan  Gas  Company  of  Elizabeth.  K.  J.,  of  whitHi  the  defend- 
ant Francklyn  is  preetdent.  are  the  only  two  companies  in  the  United  Statea 
using  these  patents.  If  they  are  anything  like  as  valuable  as  defendante 
claim,  It  is  very  strange  that  all  the  other  gas  companies  in  the  United  States 
have  remained  blind  to  their  merits.  The  Citizens*  Gaslight  Company,  it  is 
trne,  paid  9500,000  In  bonds  and  cash  for  the  s(de  right  to  use  tiieee  patanti 
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In  UiiBclty  and  adjiiMnt  towns  to  tbe  International  Gaa  Company;  but  when 
it  Is  shown  that  ttie  latter  company  itraiglitwHy  took  tbe  whole  ot  thia  con* 
■ideration  moneyt  and  purchased  with  it  from  Mr.  Weidenfeldt  12,500  shares 
<rf  tbe  Citizens'  C^liffht  Company's  stoclc  of  the  par  valiw  of  8250,000,  at 
20O*  although  the  market  price  on  the  Xew  York  Stock  Exchange  nt  that  Ume 
was  only  91*  I  cannot  believe,  and  do  not  believe,  that  such  a  bargain  was 
made  In  good  faJth,  bat  that  it  must  have  been  carried  out  by  virtue  ot  some 
preconcerted  arrangement  with  I.  B.  Neweombe  ft  Co.,  or  Mr.  Weidenfeldt, 
of  said  Ann.  The  only  pretense  attempted  to  be  set  up  for  this  absurd  bar- 
gain is  that  the  International  Gas  Company  was  desirous  of  baying  some  stock 
m  the  Citizens'  Qaslight  Company  as  an  investment,  and  it  Is  alleged  that  an 
attempt  on  the  part  of  the  International  Ons  Commny  to  go  into  the  stock 
market  and  buy  12,500  shares  out  of  a  capital  of  75,000  shares  would  have 
put  the  stofdc  up  from  its  then  selling  price  of  91  to  above  200.  No  evidence 
is  adduced  before  roe  to  support  any  such  theory,  nor  la  Mr.  Weidenfeldt 
called  as  a  witness  to  explain  a  transaction  that,  under  all  the  circumstances, 
and  considering  the  situation  of  the  parties  to  it,  aeems  to  me  to  call  loudly 
for  an  explanation.  It  does  nppear  that  almost  Immediately  after  the  so- 
called  "investment"  by  the  International  Company  in  the  stock  of  the  Citi- 
zens' Gaslight  Company,  tbe  International  Company  was  a  borrower  in  the 
"street,"  and  was  pledging  thia  very  stock,  together  with  olber  assets,  as 
collateral  security  for  money  borrowed  by  it.  Under  such  clrcnmatances,  as 
1  say,  the  transaction  does  not  impress  me  as  being  an  honest  one,  and  I  can- 
not escape  the  conclusion  that  this  purchase  by  the  Citizens'  Gaslight  Com- 
pany was  a  fraud  upon  its  atockholders. 

Under  no  circumstances  should  the  valueof  this  patent  right  as  an  asset  of 
the  Citizens*  Uaslight  Company  be  placed  at  a  higher  sum  than  $250,000, 
that  being  about  an  equivalent  of  what  the  JnternHtional  Gas  Company  actu- 
ally realized  from  its  sale.  Tliia  gives  us  a  total  of  81,942,000  as  the  value  of 
the  property,  fmncbisea,  and  rights  of  the  Citizens'  Gaslight  Company;  and 
the  estimate,  in  my  judgment,  is  a  most  liberal  one.  From  this  Sli942,000  is 
to  be  deducted  fOOO.OOO  of  debts,  being  the  outstanding  mortgage  for  which 
the  bonds  have  been  issued-,  which  leaves  81,442,000  as  the  aggregate  value 
of  tbe  property,  franchises,  and  rights  of  the  Citizens'  Gaslight  Company. 
Adding  this  to  the  t230.000  valuation  of  the  property,  franchises,  and  rights 
of  the  Union  Gaslight  Company  as  above  set  foiih,  we  have  a  total  valuation 
of  Sl,672,000,  which  I  regard  as  being  an  estimate  of  the  most  liberal  charac- 
ter. The  capital  of  the  proposed  consolidated  company  is  souglitto  be  fixed 
at  the  sum  of  $2,000,000.  This  is  $328,000  larger  in  amount  than  the  fair 
aggregate  value  <^  the  property,  rights,  and  francbises  of  both  corporations, 
and  it  Is  therefore  a  violation  of  the  statutory  provisions  respecting  consoli- 
dation, and,  in  my  judgment,  affords  ample  ground  for  the  interference  of 
uiis  court  at  the  instaoce  of  tbe  plaintiff  or  any  other  stuckbolUer. 

The  learned  counsel  for  the  defendants  claims  that  the  provisions  of  seetloit 
14  of  chapter  567  of  the  Iaws  of  1890  afford  the  plaintiff  all  the  remedy  which 
he  is  entitled  to  for  any  injustice  which  he  may  believe  will  'be  done  to  him 
by  the  proposed  consolidation.  That  section  provides  that  any  stockholder 
objecting  to  consolidation  may  apply  to  the  supreme  court  for  the  appoint- 
ment of  appraisers  to  appraise  the  value  of  his  stock,  and  that,  when  ap- 
praised, and  on  payment  of  such  appraised  value  by  the  new  c<irporation,  his 
rights  as  a  stockholder  shall  cease.  I  am  of  the  opinion  that  thia  is  not  the 
sole  remedy  that  the  plaintiff  has  for  any  injustice  which  he  may  deem  is 
sought  to  be  perpetrated.  This  is  one  way  provided  by  the  statute  for  giving\ 
him  relief;  but  there  is  no  intimation  in  the  statute  that  this  is  the  sole  relifS  \ 
which  plaintiff  is  entitled  to,  nor  is  there  any  information  th^it  the  regular, 
usual,  and  ordinary  equitable  powers  ot  tbe  courts  are  sought  to  be  interfered 
with  or  limited  by  this  provision  of  tbe  statute,  or  that  tbe  provisions  ot  th» 
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■tatnte  an  to  be  aabstitated  for  the  equitable  powere  of  the  coart.  Id  vtev 
of  the  foregoing  facta,  I  am  of  the  opinion  that  the  plaintiif  is  entitled  to 
judgment  permanently  enjoining  the  proposed  conaoUdation  of  aaid  TJirtaB 
Oasllgbt  Oompany  and  said  CltizeoB'  Gaslight  Oompany,  and  ttiat  be  Is  alM 
ontltled  to  recover  costs  oi  the  defendant  the  Union  Gaslight  Oompanx* 


BiHrnaMAx  cShbbmak. 

(Common  Pletu  tff  Nea  YorH  OUy  and  County,  Bpeolca  Term.  Mmj  9,  IBOi)  - 

llAXKIl.ei — AnNDLHSNT— DDBCS8. 

A  marria^  will  not  be  uaallsd  on  the  gronnd  of  dnreaa,  nolees  It  is  shown  that 
the  other  oontracttag  partr  oaiiaed  the  dnrass,  or  knowingly  nasd  or  availad  Uic>- 
lelf  of  it  In  order  to  proeue  the  oontraot 

Action  by  John  F.  Sherman  against  Mathilda  Sherman  to  annul  a  matriago 
on  the  ground  of  doress.  Judgmmt  for  defendant. 
Tra  BJuffitft  tor  plaintllt.  J.  Albert  JSngUhardt,  for  defendant. 

BisoHOFP,  J.  This  action  was  brought  to  obtain  the  annalment  of  the 
marriage  of  the  parties,  on  tbe  ground  that,  at  the  time  of  its  contraction, 
plaintiff  was  deprived  of  the  exercise  of  his  free  will  and  capacity  to  consent 
by  reason  of  his  intoxication,  and  the  fear  of  imprisonment  and  bodily  harm 
threatened  to  be  inflicted  upon  him  if  he  should  fail  to  marry  the  defendant. 
Specific  questions  of  fact  were  framed  to  he  tried  by  a  jury,  and  tbe  trial 
thereof  resulted  In  favor  of  the  defendant,  ncept  as  follows:  To  tbe  quedi- 
tion,  "Was  the  plaintiff,  on  or  about  the  8d  day  of  June,  1882,  threatened 
with  tbe  loss  of  his  life  and  with  imprisunment  In  the  jail  in  tbe  city  of  New 
Torlt  if  he  did  not  then  and  there  marry  the  defendant,  as  alleged  in  the  com- 
plaint?** the  Jury  responded,  "Yes,"  as  they  also  did  to  the  further  quesUon, 
"Was  a  marriage  ceremony  between  plaintiff  and  defendant  performed  while 
the  plaintiff  was  under  the  fear  induced  by  sucb  threat?"  When  the  canse 
was  reached  in  equity  for  flnal  disposition,  defendant's  counsel  moved  for  a 
new  trial,  urged  in  support  of  the  motion  alleged  errors  in  the  mlf  ngs  «t  the 
Judge  presiding  at  Mie  trial  of  tbe  questions  of  fact,  and  plaintiff's  connad 
moved  for  judgment  for  the  relief  demanded  in  the  complaint,  founding  his 
motion  on  the  verdict  and  pleadings.  I  am  of  the  opinion  that  both  motions 
should  be  denied.  Bespecting  defendant's  motion,  the  only  exceptions  to  be 
considered  are  those  affecting  the  qaestionB  determined  adversely  to  her  by 
tbe  jury;  and.^olAerving  the  form  of  the  queations  tried  and  submitted, 
tin  rulings  were  proper,  and  the  exceptions  of  the  defondnnt  have  no  vap 
Udltgr.  As  to  those  qnestlona,  ft  may  be  further  said  the  vwdict  la  ana- 
taioed  by  abundant  evktonce.  But  to  justify  the  annulment  of  the  mar* 
rlage  It  should  ^pear  that  plaintiff's  duress  was  occasioned  by.the defendant, 
and  that  she  uttered  or  instigated  tbe  threats  d  imprisonment  or  bodily 
harm,  and  was  cognizant  of  them;  or^  at  least,  ttiat  at  the  time  of  the  mar- 
riage ceremony  she  knew  or  had  reason  to  believe  that  plaintiff  was  impelled 
to  marry  her  fear  that  the  threats  of  Imprisonment  and  bodily  harm 
would  be  carried  into  execution  If  he  did  not  marry  her.  These  facts  are 
denied  by  the  answer,  and  were  not  inolncted  among  those  determined  by 
the  jury  in  i^alntlff's  favor;  and  dureaa  of  the  plaintiff,  oeeaaioned  by  a 
third  person,  but  of  which  defendant  was  wbfdly  ignorant  at  the  time  of 
entering  into  the  marriage  contract,  cannot  tie  used  aa-a  means  of  aet^ 
ting  that  contract  aside.  The  legal  prluciples  governing  tin  authority  of 
Uie  conrt  to  annul  a  marriage  on  the  ground  of  duren  of  one  ot  the  pattlea 
thereto  are  essentially  tbe  same  as  those  applied  when  the  annulment  of  any 
other  contmct  is  requested  upon  the  like  ground,  (1  Blsh,  Mar.  ft  DIv.  g  210.) 
and  to  beavallableas  a  ground  forrelittf  it  must  iqipearthat  tfaedures8<tf  the 
party  asking  to  be  relieved  waa  oeeaaioned  bj  the  (met  eontracBng  party,  m 
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that  bv  knowingly  used  or  aralled  Unwelf  oC  Bodh  dncM  «■  ■  menu  of  pro* 
coriug  tbo  contract  Bonght  to  be  annaUed.  1  Wbart.  Oont.  S  U4i  LeakSt 
OoBt.  426.  Judgment  tor  dofendavfe. 


BoTnuH  «.  HoFiiuii  at  aL 

(Common  Fleeu     JTeu  T'orit  Cfty  an4  County.  Jfgutty  3Vrnk  Avgnit  4, 1898.) 

BU.TDTB  <»  LnOMTIon— PUDOI— FORBOLOaOKB. 

When  no  request  1>  made  to  radeem  a  pledgo  MOoilBg  a  4*M  mtoUb  on  de- 
mand, a  oaaae  oi  action  to  fonqloae  the  lien  doea  nol  Memo  vntU  toe  eonplalntli 

filed,  khoagh  the  debt  Is  reduced  to  Indcment. 

Action  by  Henry  TV.  Bovnnan,  m  assignee  for  tbe  benefit  of  tbe  ereditwa 
of  Louis  B.  Monger,  against  Augnstus  Hoffman  and  William  C.  ^te,  as  r^ 
ceiTer.  to  foreclose  a  lien  on  an  oU  painting.  Defendant  Fate  moved  to  dle- 
misa  tbe  oomplaint.  Denied. 

Salaifon  if.  jCVoee,  for  plaintiff.  C.  M,  0oirtA«r,  fOr  defendant  FMei 

OtzomoH,  J.  Tbis  notion  is  brought  tbe  assignee  of  one  Loale  B. 
Manger  to  forectose  a  lien  on  an  oil  painting,  entitled  "Klagara,"  which  la 
aUegod  to  have  been  pleged  by  the  defendant  Hoffman  to  aeoure  tbe  payment 
of  a  debt,  on  demHud,  owing  by  said  defendant  Hoffman  to  said  Menger  for 
wavk  and  materials  farnlBhed  and  money  loaned  by  said  Menger  to  defendant 
Boff  man  between  the  30th  day  of  August,  1869,  and  the  27tfa  day  of  Norember, 
1B78.  Tbe-complaint  further  alleges  that,  on  or  about  tbe  16th  day  of  Janu- 
ary*  1886,  the  said  Menger  made  an  assignment  to  the  plaintiff  of  all  his  prop- 
erty and  assets.  Including  the  debt  mentioned  and  the  security  pledged  tbere- 
for,  for  the  benefit  of  creditors;  that  on  or  about  the  14th  day  of  March,  1889, 
the  plaintiff  recoverad  judgment  against  the  defendant  Hoffman  In  this  oonrt 
for  tbe  above-mentioned  demand;  that  an  exeontlon  was  Issued  to  tbe  sheriff, 
and  returned  wholly  unsatisfied;  that  on  or  abont  the  28th  day  of  July,  1890, 
the  defendant  Fate  was,  by  an  order  of  the  suprpme  court,  duly  appointed  aa 
the  receiver  In  supplementery  proceedings  of  all  the  property  of  the  said  dfr 
fondant  Hoffman,  and  thereafter  this  court,  by  its  order,  eirtended  the  re- 
ceivers hip  of  the  defendant  Pate  to  supplementary  proceedings  upon  it;  and 
that  on  or  about  the  27th  day  of  October,  1890,  in  proceedings  had  for  the 
pnrwne,  the  supreme  court  granted  leave  to  the  plaintiff  to  sue  the  defend- 
ant Pate  as  receiver,  and  to  bring  tbis  action.  The  deAsndant  Pate,  as  such 
reeeiver,  by  his  answer,  among  other  things,  interpoaee  two  defmsee  of  the 
statute  of  UmitationB,  namely:  "Seoond.  That  the  cause  of  aotion  thoreln 
statad  did  not  accrue  within  six  years  before  the  eommencement  of  tbis 
aetioa.  Third.  That  the  cause  of  aotion  therein  stated  did  not  accrue  within 
ten  years  befora  the  commeneement  of  this  action."  Upon  qneetions  of 
faot  raised  by  the  pleadings,  issues  were  framed  by  an  order  in  this  aotion 
dated  January  20,  1892,  by  which  it  is  provided  that  in  case  the  oomplaint  be 
not  dismissed  upon  the  issues  of  law  raised  by  the  second  and  third  defenses 
stated  in  the  answer  thereto  of  tbe  defendant  Pate,  the  questions  of  faot  an- 
nexed  to  said  order  be  submitted  to  a  jury,  and  their  verdict  bad  thereupon. 
By  the  pledge  of  the  ohattel  as  seourlty  for  the  debt,  the  title  of  ttie  chattel 
did  not  pees  to  tbe  pledgee.  Tbe  title  remained  In  the  pledgor  until  It  was 
divested  by  a  sale  upon  notice,  or  bv  judioinl  proceeding.  Harkham  v. 
Jaudour  41  K.  T.  285;  8Uam$  v.  Mfahh.A  Denlo,  280;  Broumell  v.  ffaio- 
kitu,  4  Barb.  491;.  Srumann  t.  Smith,  81  N.  Y.  26;  BaiUy  v.  Drew,  (Sup.} 
2  K.  7.  Snpp.  212.  The  special  property  of  Menger  In  the  painting  passed 
to  the  platnUfl  on  tbe  assignment  by  said  Menger  to  the  plaintiff  of  all  his 
proper^  for  the  benefit  of  bis  creditors.  The  faot  that  tbe  receiver  ot  tbe 
property  of  the  defendant  Hoffman,  appointed  en  the  application  of  another 
sraditor.  was  extoided  ao  that  the  reoeiveisbip  would  Include  tlie  judg- 
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ment  obtained  by  the  i^ntlff,  did  not  affect  hts  right  to  hold  the  security 
until  the  debt  was  paid.  Pate  v.  Hoffman^  (Sup-)  16  Y.  Supp.  74.  The 
right  of  plaintiff  to  hold  possession  of  the  property  npon  which  he  had  a  lien 
was  not  affected  by  the  recovery  of  the  judgment  fur  the  amount  of  the  in- 
debtedness to  secure  the  pnyment  of  which  he  held  the  property  as  security. 
Pa£«  T.  Hoffman,  aupra;  Linooln  t.  Linde,  (Sup.)  16  N.  Y.  Supp.  106. 
The  defendant  Fate,  as  receiver,  urges  that  the  lien  has  been  barred  by 
the  statute  of  limitations;  but.  considering  this  case  in  the  light  of  the 
authoilttes  hereinafter  cited,  I  am  of  the  opinion  that  the  cause  of  action 
did  not  accrue  untH  the  flhng  of  the  eomplalut.  Cliancellor  Kent  deflnes 
tlie  rights  of  the  parties  to  a  pledge,  particularly  as  to  the  sale  and  re- 
demption thereof,  as  follows:  "The  general  property  does  not  pass,  as  in 
the  case  of  a  mortgage,  and  the  pawnee  baa  only  a  special  property.  If 
no  Ume  of  redumption  be  Qxed  by  the  contract,  the  pawner  may  redeem 
at  any  time,  and.  though  a  day  of  payment  be  flxed,  he  may  redeem  after 
the  day.  He  has  his  whcde  lifetime  to  redeem,  provided  the  pawnee  does 
not  call  upon  him  to  redeem,  as  he  has  a  right  to  do  at  any  time  In  his 
discretion  if  no  time  for  redemption  be  flxed.  and  if  no  such  call  be  made, 
the  representatives  of  the  pawner  may  redeem  after  hla  death.  As  early 
as  the  time  of  GianvtUe,  these  just  and  plain  principles  of  the  Uw  of 
pleilgea  were  essentially  recognized;  it  was  declared  that.  If  the  pledge  was 
not  redeemed  by  the  time  appointed,  the  creditor  might  take  recourse  to  the 
law,  and  compel  the  pawner  to  redeem  by  a  given  day.  or  be  forever  fore- 
closed and  barred  of  his  right.  And  if  no  time  of  redemption  was  dzed.  the 
creditor  might  call  upon  the  debtor  at  any  time  by  legal  process  to  redeem  or 
lose  his  pledge."  4  Kent  Comm.  (13th  Ed.)  ISti.  RoheTt$  v.  Sj/hes,  30 
Barb.  17^  was  an  equitable  action,  brought  by  the  pledgor  against  the  per- 
sonid  representatives  of  the  pledgee  for  the  redemption  and  reassignment  of 
the  stock  pledged  as  security  for  the  payment  of  a  note.  The  defense  set  np 
In  the  answer  wns  the  statute  of  limitations.  Suthsbland,  J.,  held  that  the 
action  was  twrred  by  the  statute  of  limitations,  as  It  was  not  brought  within 
10  years  from  the  time  the  note  became  due.  The  forgoing  case  isdistln. 
gnishable  from  the  one  at  bar.  In  that  case  the  time  for  the  redempttoa  of 
the  pledge  was  fixed  by  the  contract  between  the  parties,  but  in  this  case  the 
debt  was  payable  on  demand,  and  no  time  of  redemption  was  fixed.  The 
above-mentioned  case  of  Bah«rt»  t.  B^ltet  must,  however,  be  considered  as 
overruled  by  all  reported  cases  arising  sabsequent  thereto  In  this  state*  and 
in  Bailey  v.  DrttOt  auprot  Ingbaham,  J.,  expressly  held  that  the  same  must 
be  considered  as  oveirnled  by  Miner  v.  fwftmon.  60  N.  Y.  848.  In  Purdjf 
V.  SUtare,  2  Hun,  126,  the  i^ntiff  delivered  certain  bonds  to  tiie  ddlendanC 
who  advanced  a  sum  of  money  thereon.  On  the  d^endant^s  refusal  to  ren- 
der an  account,  the  plaintiff  brought  an  action  for  an  accouifting,  in  which 
the  defendant  interposed  the  defense  of  the  statute  of  limitations,  and  it  waa 
held  that  the  defense  was  propsrly  overruled;  that  the  pledge  €i  the  bonds 
with  the  power  of  sale  created  a  direct  trust,  and  that  in  such  cases  the  sta^ 
nte  does  not  begin  to  run  as  a  general  rule  unless  there  be  an  open  denial  or  re- 
pudiation of  the  trust,  or  some  notice  of  an  adverse  claim.  In  Roberts  v.  Ber- 
dell,  16  Abb.  Fr.  (N.  S.)  183,  the  loan,  for  the  payment  of  which  certain  bonde 
had  been  pledged,  had  been  paid  more  than  six  years  before  the  oommenoe' 
ment  of  the  action,  but  the  demand  for  the  return  of  the  bonds  and  the  re* 
fusal  of  the  pledgee  to  comply  was  within  the  sixth  year.  It  was  held  by  the 
court  of  appeals  that  the  cause  of  action  was  not  barred  until  six  years  aftei 
the  formal  demand  end  refusal,  although  the  payment  and  previous  reqaeat 
for  return  of  the  pledge  took  place  more  than  six  years  before  the  action  was 
brought.  BaiUtt  v.  Drew,  eupra,  was  an  action  by  the  assignee  of  the 
pledgor  for  an  accounting.  The  defendant  pleaded  the  atatuteof  UnUtationia 
and  it  waa  held  that  the  right  to  Invoke  the  aid  of  a  court    equity  to  sacar. 
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tain  the  amount  due  upon  an  obligation  secured  hy  the  pledge  of  personal 
propertj  was  a  continuing  right,  and  continues  as  long  as  the  right  to  redeem 
exists;  that  the  cause  of  action  does  not  depend  upon  the  rights  of  the  parties 
as  they  existed  at  the  time  of  the  pledge,  but  depends  upon  the  rlglit  of  the 
pledgor  to  redeem  at  the  time  tlie  bill  was  flied,  and  the  cause  of  action  upon 
which  aucli  bill  is  founded  accrues  not  when  the  collateral  security  whs  first 
pledged,  but  when  the  right  tu  redeem  was  flrst  Insisted  upon,  namely,  upon 
the  filing  of  the  bill,  and  that  the  statute  of  limitations  was  no  bar  to  the 
action.  It  follows  that  the  statute  of  limitations  had  not  run  against  the 
action  when  it  was  commenced.  The  motion  to  dismiss  the  complaint  upon 
the  issnes  of  taw  raised  by  the  second  and  third  defenses  in  the  answer  of  the 
defendant  Pate,  as  receiver,  is  therefore  denied,  and  tbe  questions  of  fact  an- 
nexed to  the  order  herein  of  January  20.  1892,  are,  in  conformity  therttwith, 
directed  to  be  submitted  to  a  ]ury,and  their  verdict  had  thereupon. 


In  re  Zebeoa's  Wiu* 
(SurrogaW*  Court,  New  Forft  Coimtv*  Ootober,  1809.) 

DOMXCILX  CT  TBBTl.TOn— EVIDINCE. 

Testatof:  who  prior  to  1854  lived  and  bad  his  place  of  buslDess  In  New  York  d^, 
■old  Lis  <dty  resfdenoe,  and  bought  a  conntry  place  in  W.  coonty,  and  went  there 
to  live.  Id  1868,  just  prior  to  the  marriage  of  a  daughter,  lie  again  bought  a  house 
la  New  Ycrfc  city,  went  there  with  bis  family,  and  putoed  bis  newly-married  daugh- 
ter In  charge,  fumlabinfr  the  money  for  tbe  payment  of  tbe  bllla.  Here  he  lived 
•even  mGntba  In  the  year,  and  at  his  country  place  the  rest  of  the  year,  until  his 
death  In  1888.  It  appeared  that  be  bad  made  statements,  under  circumstanoet  not 
diaolosed,  that  he  lived  in  W.,  and  that  be  bought  tbe  bouse  in  the  city  for  his 
daugfatw.  In  1873,  and  a^in  In  1885,  he  executed  a  will  reciting  hla  resldenoe  Itt 
TV.  In  188e  he  advertised  the  W.  plaoe  for  sale,  stating  that  he  bad  lived  then 
•Inoe  18S4.  In  188K  be  directed  checks  for  dividends  to  be  sent  to  his  bankers,  and 
not  to  the  bouse  in  tbe  oity,  stating  that  his  resldenoe  was  not  in  New  TorJc,  but 
in  W.  His  personal  pioper^,  too,  was  assessed  to  him  La  W.  On  the  other  hand, 
in  1878,  In  aualifylug  as  an  executor,  he  described  himself  as  a  resident  of  Mew 
York;  and  ui  1867,  In  writing  »  reeommendaUou  for  a  nrdener,  he  spoke  of  his 
place  in  W.  as  his  "country  place. "  There  was  no  evidenoe  that  he  ever  voted 
after  1664.  Vot  many  years  prior  to  his  death  he  had  been  anxious  to  sell  the 
omntry  plaoe,  aad  during  thelastyearof  his  life  he  said  he  would  never  put  foot 
m  it  again.  Hetd,  that  us  domicdla  was  in  New  Yoric  county. 

pBtitioxi  by  Fnuida  A.  Zeregs  and  others  to  rev(du  probate  of  the  win  of 
Aagiutas  Zer^a»  deceased.   Fetition  denied. 

For  deolsion  reversing  an  ordei  refiuing  to  revoke  the  probate,  see  12  IT. 
r.  Snpp.  487. 

Johmim,  QaUvp  d  Hurry,  for  petltionen.  Boraea  Barnard,  tor  respond- 
eot. 

Bamboh,  8.  Section  2476  of  the  Code  of  Civil  Proeedare  provides  that  tho 
snrrogate's  ooort  of  eneh  coanty  shall  have  exclnslve  jurisdiction  to  take  the 
proofs  of  wills.  wh«i  the  decedent  was,  at  the  time  of  hla  death,  a  resident  of 
that  ooonty.  Augustus  Zerega  died  in  the^lty  of  New  York  ob  Daoember 
23,  1888.  The  p&tion  for  the  probate  of  hla  will,  filed  by  his  widow,  recited 
that  tbe  testator  was  "late  of  tbe  county  of  New  Tork;"  tliat  be  "was,  at  or 
immediately  prior  to  bis  death,  a  resident  of  ttie  county  of  New  York. "  Tbe 
paper  was  verified  in  the  usual  form.  In  January,  all  of  the  heirs  and 
next  of  kin  waived  the  service  of  a  citation,  and  the  execution  of  the  will  was 
proved  by  the  sabscriblng  witnesses.  On  February  11th  it  was  admitted  to 
inobate,  and  letters  testamentary  were  Issued  to  the  widow,  her  eldest  daugh- 
ter, and  two  of  her  sons.  On  April  22.  1889.  six  sons  and  a  grandson  ot  tbe 
testator  and  a  l^pUee  named  in  tbe  will  united  in  a  petition  to  the  surrogate, 
praying  that  the  decree  of  probate  be  revoked,  alleging,  upon  information  and 
belief,  that  the  petition  for  probate  was  signed  by  the  widow  without  reading 
it.  or  withoat  a  raaUzalioa  of  the  Impcvtanoe  fA  Its  oontratSi  and  (in  sub- 
v.20N.T.s.no.9 — 27 
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stance)  tfaat  Mr.  Barnaid*  the  attorney,  had  misrepresented  to  her  the  pnr- 
pose  01  the  petition;  that  the  testator  was,  at  the  time  of  his  decease,  not  a 
resident  of  tlie  county  of  New  York,  but  was,  and  for  a  period  of  35  years 
had  been,  a  resident  of  Weetcbesta:  county,  where  his  family  residence  was 
situated;  that  Mr.  Barnard  had  represented  to  the  various  heirs  at  the  time 
he  toolc  the  will  that  be  would  have  it  probated  in  the  proper  county;  that 
they  were  ignorant  of  the  law  governing  suob  proceedings,  and  the  proper 
county  for  such  probate,  and  that  they  signed  the  waivers  under  the  belief 
that  they  were  in  due  form  of  law.  and  alleging  that  this  court  bad  no  Juris- 
diction  to  enter  the  decree  admitting  the  paper  to  probate.  Mr.  Barnard  Is 
the  husband  of  one  of  the  executrices,  and  bad  represented  the  proponent  in 
proving  the  will.  He  put  in  an  answering  affidavit,  in  wbich  he  not  only 
denied  the  statements  of  the  petitioners,  but  alleged  that  the  testator  was  ai^ 
had  been  a  resident  of  Kew  York  since  1869,  and  set  forth  other  matter  per^ 
tlnent  to  the  subject.  This  was  followed  by  further  affidavits  made  by  the 
sons,  the  grandson,  and  others  in  support  of  their  petition.  After  due  con- 
sideration of  the  case  on  all  the  papers  presented,  I  denied  the  petition.  On 
appeal,  tbe  general  term,  in  December,  189U,  decided  that  the  decree  of  pro- 
bate must  be  reversed.  12  K.  Y.  Supp.  497.  This  would  seem  to  be  final, 
and  to  have  ousted  this  court  of  jurisdiction;  and  though  the  general  term, 
by  an  order  entered  December  29,  1890,  did  adjudge  that  the  decree  of  pro- 
bate was  "in  all  respects  reversed,"  it  remitted  the  proceedings  to  this  court 
"  for  further  action, "  but  it  gave  no  intimation  of  the  action  to  be  taken.  In 
a  memorandam  filed  June  17, 1891, 1  called  attention  to  the  anomalous  situa- 
tion of  the  case,  and  had  it  placed  in  the  calendar  for  a  hearing  on  June  23d. 
Subsequently,  on  July  8,  1891,  on  the  consent  of  the  respective  attorneys,  an 
order  was  entered  directing  E.  F.  Underbill,  Esq.,  as  assistant,  to  take  fur- 
ther evidence,  and  It  is  upon  the  record  of  proofs  reported  by  htm,  and  the 
previous  papers  and  proceedings,  that  the  matter  now  comes  before  me  for 
decision. 

The  word  **resldent,"  like  many  others  in  the  language,  has  varying  shades 
of  meaning.   In  Its  application  to  this  proceeding  it  wlU  be  considered  in  its 
legal  sense.   In  tbe  Century  Dictionary  It  Is  defined  to  be  "a  place  where  a 
man's  habitation  is  fixed  wltboutany  present  intention  of  moving  therefrom; 
a  domicile. "   And  "domicile,"  in  the  same  work.  Is  defined  to  he  "a  place 
where  a  person  has  bis  borne,  or  principal  home,  or  where  he  has  his  family 
residence  and  personal  place  of  business;  that  residence  from  which  thero  la 
no  present  intention  of  moTing,  or  to  which  there  is  such  Intention  to  return, 
it  depending  upon  the  concurrence  of  two  elements:   First,  residence  in  tho 
place;  and,  aeeond,  tbe  intention  of  tbe  person  to  make  that  place  his  home." 
Judge  Gbier,  in  White  v.  Brown,  1  Wall.  Jr.  217,  says:   "It  may  be  cor- 
rectly said  that  no  one  word  Is  more  nearly  synonymous  with  the  word 
'domicile*  than  the  word  *home.*  "   These  definitions  reflect  the  wmamm* 
of  opinion  as  expressed  by  the  courts-  Thougli  a  man  may  have  two  resi- 
dences, he  can  have  but  one  domicile.    Douglax  v.  Mayor,  etc,,  2  Duer,  110; 
Bell  V.  Pierce,  51  N.  Y.  16.   Augustus  Zerega.  fur  many  years,  had  two  res- 
idences.  For  some  time  after  he  came  to  this  country  his  domicile  of  choice 
was  the  city  of  Kew  York.   From  1854  to  1863  his  sole  residence  was  in 
Westchester,  and  for  that  period,  certainly,  Westchester  was  his  donaicile. 
In  1863  he  purchased  a  house  in  East  Thirty-Fifth  street,  where,  for  the  last 
25  years  of  his  life,  he  maintained  a  residence  in  the  city  of  New  York.  Id 
Bupuy  T.  Wurta,  53  N.  Y.  561.  tbe  court  held  that,  to  effect  a  changeof  dona- 
icile, there  most  be  both  residence  In  tlie  alleged  adopted  domicile  and  Inten- 
tion  to  adopt  such  placeof  residence  aa  the  sole  domicile;  that  residence  alone 
had  no  effect,  per  m,  though  it  might  be  most  important  as  a  ground  from 
which  to  infer  intention;  that  length  of  residence  would  not  alone  effect  a 
change,  and  intention  alone  would  not  do  it,  but  the  two  taken  together  con- 
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stituted  a  obange  of  domicile.  Did  Mr.  Zerega,  when  he  aeqalred  a  residence 
in  thia  city,  which  lie  occopied  the  greater  portion  of  each  of  the  25  Tears  pre- 
ceding his  death,  or  at  any  time  subsequentlyt  eleot  to  make  it  his  domicile,  and 
to  look  upon  his  Westchester  house  as  a  country  residence?  On  the  ex  parte 
affidavits  of  the  petitioners  and  others  sustaining  their  contention,  and  the 
answering  atiBdarit  of  Mr.  Barnardt  I  held  that  he  did.  On  the  same  ctI- 
dence,  the  general  term  decided  that  he  did  not,  and  that  his  stays  In  Kew 
Ttak  were  only  temporary.  Many  of  the  facts  assumed  by  the  appellate 
court  as  the  ground  for  its  decision  have  been  shown  by  the  proofs  taken  in 
thia  proceeding,  in  which  there  was  an  opportunity  to  orosa-ezamino  the  at- 
Aanto,  and  by  other  evidence,  to  have  been  largely  without  foundaUon. 

To  sustain  their  contention,  the  petitioners  rely  mainly  upon  the  oral  and 
the  written  declarations  of  the  testator,  the  fact  that  be  paid  taxea  tm  his  per- 
sonal property  in  Westchester  connty,  and  the  assnmptlon  that  be  voted  tiiere. 
The  oral  statements  extend  over  a  period  of  25  years,  and,  fi>r  tbe  most  part, 
are  testified  to  by  the  petitioners.  Their  value  as  an  aid  in  determining  tbe 
question  of  domicile  depends  upon  whether  they  have  been  aocnrately  restated 
by  the  witnesses,  and  upon  the  eredlt  to  be  given  to  their  testimony.  In  this 
proceeding  the  hostility  to  Mr.  Barnard  of  the  petitioners  who  appmied  as 
witnesses  before  tbe  aaslstant  was  not  disguised.  Tbe  statements  mnde  in 
their  affidavits,  perhaps  without  due  consideration,  became  extravagant  and 
reekless  ander  tbe  crosMxamination  by  Mr.  Barnard,  which  was  condneted 
in  no  amiable  spirit,  and  it  Is  apparent  that  at  times  bias  and  personal  feeling 
caused  them  to  exaggerate.  If  not  to  distent,  the  language  of  tbe  testator. 
Nor  ean  I  trust  the  accuracy  of  their  memories,  covering  a  period  of  many 
years.  In  some  Instances,  after  the  words  were  utteied.  Still  I  have  no  doubt 
that  the  testator  did,  in  words  or  in  substance,  after  he  had  acquired  a  resi- 
dence in  Kew  York,  say  that  he  "lived  in  Westchester;**  that  he  had  his 
"home"  Qx  bis  "resldenoe**  there;  that  he  had  "lived  there 86 years;"  and  that 
he  used  other  similar  expressions.  Tbe  drcnmstances  under  and  the  spirit 
in  which  be  made  the  statements  are  not  disclosed;  and  if  he  ever  spifte  of 
being  a  "dttsen"  td  Westchester,  as  stated  by  one  witnesa,  it  Is  not  shown 
whether  it  was  btfore  or  after  he  bought  the  bouse  in  New  York.  Words 
are  not  used  by  laymen  with  the  precision  which  lawmakers  and  courts  aim 
to  erofdt^.  Even  In  legal  enactments,  in  which  the  words  "resident"  and 
"resldenoe"  are  used,  the  oourte  have  often  been  invoked  to  interpret  their 
meaning  as  applied  to  particular  eases.  The  word  "domicile"  (which  was 
used  in  the  earllOT  decisions  in  this  state)  has  not  been  traced  in  thia  case  to 
tbe  testator's  lips.  If  he  had  used  it.  It  is  doubtful  whether  he,  a  roan  of  boa- 
iness,  would  have  understood  the  refined  distinction  between  It  and  words 
of  similar,  though  not  exactly  tbe  same,  import.  Westchester  county  bad 
been  bis  domicile,  certainly,  until  186a  From  that  time  until  bis  death  It 
continued  to  be  his  resfalence  for  five  months  in  the  year.  Tbe  words  attributed 
to  him  are  not  inconsistent  with  the  formation  of  a  porpose,  at  some  period 
during  tbe  25  years  preceding  his  death,  to  make  New  York  his  domicile. 
Akin  to  these  statements  of  the  testator  are  declarations  attributed  to  him 
that  he  had  purchased  the  house  in  Thirty-Fifth  street  for  his  daughter  (who 
WRSaboutto  marry  Mr.  Barnard)  to  live  In;  that,  as  be  bad  bought  the  house, 
he  might  as  well  have  the  benefit  of  it;  that  he  visited  his  daughter  in  win- 
ter; that  he  thought  It  would  be  better  to  help  her  pay  the  expenses  of  the  ta- 
ble, etc.  The  language  attributed  to  the  testator  in  this  regard  cannot  be  ac- 
cepted as  evidence  of  facts,  and  any  preaumption  claimed  to  arise  from  it  may 
be  rebutted  by  trustworthy  proofs  that  it  is  untrue.  The  circumstances  un- 
der which  the  language  waa  used  are  not  shown, — whether  In  a  petulant  mood. 
In  a  spirit  of  fault  finding,  or  whether  it  was  deliberately  utterM. 

With  written  declarations  the  liability  to  a  distortion  of  language  is  less- 
«ned,  and  if  the  paper  Is  all  in  Uie  handwriting  of  the  party  it  la  not  opMi  to 
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anairielon.  Bat  tin  valne  of  written  dectantlons  u  evidence  depends  apon 
the  ciroDmstances  nnder  whlcb  tbey  were  made, — wli^lier  care  was  taken  to 
have  the  [laper  read  to  ttie  party,  if  only  the  ai^natnre  Is  in  bis  handwriting, 
and  whether  his  mind  grasped  the  legal  import  of  the  words  used,  if  the  lan- 
guid in  the  paper  was  not  his  own.  In  the  words  of  Snrrogate  Bradvobd. 
(/tAom  T,  GUtbotu,  1  Bradt  Sur.  91,)  **  written de<darations,  even  of  the  most 
solemn  cbaracCec,  are  but  fttcts  to  enable  the  court  to  discover  the  intention 
at  the  party.  It  la  in  this  light  alone  that  they  are  to  be  received  and  weighed. 
At  best,  the  animus  of  the  party  is  only  to  be  Inferred  from  them.  In  this 
respect  they  are  taken  like  any  otlier  facts.  Deohuatfons  of  any  kind  are  not 
controlling,  but  may  be.  and  frequently  are,  overcome  by  other  and  more  re- 
liable indteations  of  the  true  intention."  So,  In  Attortup  General  v.  Kent,  1 
Hnrl.  A  0.  12.  though  the  Judges  held  that  jurisdiction  was  in  the  English 
courts,  they  stated  that  the  dedaratlon  In  the  will  that  the  decedent  was  "re- 
siding in  the  wunty  of  Sorrey"  was  entitled  to  very  little  consideration. 
And  In  ffUman  v.  QUman,  62  Me.  165,  it  was  held,  though  the  testatw  de- 
scribed himself  as  "  of  the  city  and  state  of  New  York,  **  that  the  recital  could 
not  weigh  against  focts.  which  ted  to  the  oonclnslon  that  his  domicile  ccm- 
tinued  at  WatervlUe,  in  the  state  of  Maine.  In  Kegeman  v.  Pom,  SI  Barb. 
478,  referring  to  both  oral  und  written  declarations,  tlie  oourt  (Judge  Ehott 
writing  the  opinion)  says:  "To  the  evidence  of  what  liesaid  at  various  times 
1  attach  Uttte  importance.  It  comes  to  us  impressed  with  Uis  character  of 
the  particular  mood  erf  the  man  when  he  uttered  it,  which,  no  doubt,  varied 
and  was  affected  by  the  condition  of  his  health,  by  his  family  dreumstanees. 
and  by  other  causes.  It  Is  colored  more  or  less  by  the  medium  tlirough  whlcb 
it  comes,  and  it  depends  altogether  upon  the  recollection  of  witnesses;  nor  do 
I  consider  the  statement  In  Mr.  Moure's  bill  in  chancery  that  he  was  an  in- 
liabitant  of  Florida,  standing  alone,  as  at  all  decisive.  It  was  necessary  for 
lilm  tomakesuch  an  allegation  for  the  purpose  of  his  suit,  and  he  might  very 
well  have  made  it  without  fully  considering  its  import  or  its  extent  or  its 
consequences  in  other  relations.  Coupled,  however,  with  his  conduct.  It  ia 
evidence  which  may  disclose  anotber  motive  for  a  wish,  on  his  part,  to  acquire 
a  residence  in  Florida,  at  or  after  ttie  time  when  he  settled  near  Jadksonville. 
*  *  *  But  the  whole  matter  is  a  question  of  Intention,  and  no  arbitrary 
rule  is  to  be  laid  down  in  relation  to  it."  And  in  Dupuy  v.  Wurtz,  53  K.  Y. 
562.  it  is  laid  down  as  a  rule  thnt  "courts  must  draw  their  oonolusions  of  in- 
tention to  change  a  domicile  from  all  the  circumstances  in  each  case." 

The  written  declarations  relied  upon  by  the  petitioners  are:  First.  The 
will  of  1872,  (executed  nine  years  after  the  testator  had  acquired  a  residence 
in  New  York,)  in  which  he  declared  himself  as  of  the  town  and  county  of 
Westchester.  The  paper  was  drafted  by  Mr.  Barnard,  who  claims  that  from 
early  tn  December,  1868,  the  testator  hnd  been  domiciled  in  the  house  in 
East  Thirty-Fifth  street  Mr.  Barnard's  explanation  for  inserting  a  recital 
which  he  claims  was  untrue,  is,  "if  he  gave  the  matter  any  thought,"  that  it 
was  "to  please  the  vanity  of  other  members  of  the  family,  who  thought  theoB- 
selves  dlgnlQed  by  their  father  owning  a  country  residence,"  though  he  states 
he  had  no  conference  with  them  about  the  will.  The  explanation  is  a  sug- 
gested possibility,  and  is  unworthy  of  consideration.  The  paper  was  copied  by 
the  testator,  and  executed,  and  I  see  nothing  to  disoredit  the  redtal  of  hia- 
place  of  residence  in  1872,  as  equivalent  to  a  domicile.  Seeond.  A  paper 
written  by  testator  In  1886.  and  delivered  to  Mr.  Felham  Clinton.  In  whioh  he- 
set  forth  the  wholesomeness  of  his  Westchester  place,  as  evidenced  by  the  fact 
that  he.  at  88,  and  his  wife  at  77,  had  lived  there  since  1854.  with  a  large 
family  of  children  and  grandchildren,  with  but  one  death.  But  the  avowed 
purpose  of  writing  the  article  was  for  Mr.  Clinton  to  procure  its  publication 
in  the  newspapers  as  a  means  of  reaching  a  purchaser  for  the  ptaee.  The 
statement  wss*  to  say  the  least,  disingenuous,  for  it  is  slwwn  that  tor  25  o£ 
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the  85  yean  he  bad  passed  only  Ave  monUis  fn  eaeh  year  on  bis  TTestcbflstar 

proper^;  and,  as  the  paper  was  written  in  the  month  at  November,  it- was 
probably  prepared  in  his  New  York  house.  Third.  A  letter  of  the  testator 
to  the  gas  eoropanj,  written  in  May,  1888.  while  he  was  still  in  his  Thirty- 
Kiftb  street  hoase, directing  that  the  checfcs  for  dividend  on  his  stock  be  sent 
to  HaUgarten  A  Co.,  who  were  his  bankers,  and  "  not  to  26  East  Thirty-Fifth 
street."  stating  that  his  residenoe  was  "not  in  New  York,  but  Westchester." 
The  two  dividends  which  followed— June  15th  and  December  15th — were  sent 
to  his  bankers,  as  reqoested.  A  few  days  after  the  last  dividend  he  died.  The 
purpose  of  the  letter  is  evident, — to  avoid  t)>e  necessity  of  having  cheoks  re- 
malled  to  Urn  from  East  Tlilrty-Fifth  street  to  Westchester,  to  be  then  tor^ 
warded  to  Hallgarten  As  Co.  The  language  seems  to  import  ttutt  he  had 
bad  trouble  in  this  respect  in  prevlons  years.  In  the  statement  written  for 
Mr.  Ctintou  he  used  the  word  "living;"  in  the  letter  to  the  gas  company,  the 
word  "residence."  He  and  his  family  bad  "lived"  and  were  still  living  a 
part  of  the  year  in  Westchester,  and  at  the  time  he  wrote  to  the  gas  company 
b!8  "residence"  was,  and  for  25  years  had  been,  during  seven  months  in  the 
year.  In  East  Thirty-Fifth  street.  Whether  that  was  his  domicile  I  will  con- 
sider hereafter.  But  In  neither  case  were  the  circumBtanoes  under  which  the 
words  were  used  such  as  to  lead  him  to  carefully  weigh  their  technical  sig- 
nificance. Fourth.  The  will  of  1885.  in  the  testator's  handwriting,  in  which 
he  again  describes  himself  as  "of  the  town  and  oounty  of  Weetchestar. "  The 
paper  had  been  drafted  by  Mr.  Barnard,  he  using  the  language  of  the  will 
of  1872,  except  where  its  provisions  were  to  be  modified,  and,  If  Mr.  Bar- 
nard's testimony  is  to  be  credited,  with  the  understanding  thfU  the  testator 
would  go  over  It  with  him  Ijefore  its  oKecntlon.  It  wis  not  done,  however, 
and  the  instniment  recites  him  as  of  Westchester. 

In  this  connection  I  may  refer  to  written  declarations  of  the  testator  which 
tend  to  show  the  recognition  by  him  of  a  domicile  In  New  York.  In  tjeptem- 
ber.  1876.  he,  as  executor,  propounded  the  will  of  his  late  putner,  Mr.  Ber- 
nier,  for  probate,  and  in  the  petition,  duly  verified,  he  described  himself  as 
of  the  city  of  New  York,  and  in  qualifying  as  executor  in  December  follow- 
ing he  said:  "I  am  a  resident  of  No.  26  East  Thirty-Fifth  street,  in  the  city 
of  New  York."  I  see  no  reason  for  the  statement  in  the  brief  and  argument 
of  tfie  petitioners'  counsel  ttiat  Mr.  Barnard,  who  was  the  attorney  in  that 
proeeedlng,  liad  "entr^}ped''  the  testator  Into  making  these  declarations,  for 
the  words  Oiled  in  the  blank  form  of  deposition  do  not  seem  to  be  in  Mr.  Bar- 
nard's handwriting.  They  were  probably  inserted  by  a  clerk  of  ttUs  court  at 
the  probate  desk,  and,  as  la  the  rule,  were  read  by  the  affiant,  or  thoy  were 
read  to  him  before  bia  algnatare  was  affixed.  It  is  moat  Improbable  that  a 
painstaking,  caiefnl,  and  cmservatlve  business  man,  as  this  testator  Is  shown 
to  have  becm,  wonld  swear  to  a  paper  without  knowing  its  contents,  thongh, 
as  I  have  prevloosly  stated,  it  may  be  doubted  whetber  he  considered  the 
legal  slgniflcanee  of  the  word  "resident."  Then,  on  Decemt)^  12. 1887,  he 
wrote  from  26  East  Thirty-Fifth  stiaet  a  recommendation  for  Patrick  g^ith, 
who  had  been  in  his  employment  for  six  years,  ststing  that  if  he  was  ever  in 
want  of  a  gardener  on  bis  "country  place"  he  would  take  him  as  such.  To 
tbe  same  effect  are  certain  oral  declarations.  To  Mr.  McBae,  who  was  na- 
gotfatlng  a  sale  of  the  property,  be  spoke  of  the  Westchester  honse  as  bis 
"country  seat"  or  "country  place. "  To  Mr.  Barnard  he  used  similar  language. 
£ven  Gec^ie  T.  Zerega,  the  most  active  petitioner  in  tbiB  proceeding,  tMtl- 
liea  that  hb  ftitber  bought  the  New  York  bouse,  and  "Intended  to  live  In  it.** 
Tbe  petitioners  claim  as  evfdenoe  of  the  continuance  of  the  testator's  domi- 
cile In  Westcbester  the  fact  that  he  was  assessed  for  and  paid  taxaa  on  bis 
personal  property  tiiere.  It  was  admitted  on  tbe  trial  that  be  did  pay  such 
taxes  from  1856  to  the  time  of  bis  dmtb  "upon  the  personal  property  wliiob 
was  actually  located  at  bis  oonntoy  place  In  Westchester. "  With  petsonaltj 
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at  his  death  worth  from  9850.000  to  NOO.OOO,  It  was  his  good  fortune  that 
the  a'uthoritles  in  Westchester  laid  his  tax  at  only  $10,000,  when  his  sole  res- ' 
Ideoce  was  In  that  county.  If  he  did  change  his  domicile  to  Kew  York,  be 
was  very  willing  that  the  assessors  in  Weetcfaeeter  sboald  stUl  look  upon  him 
as  a  resident  there  rather  than  invite  scrntiuy  bj  the  Xew  York  authorities 
into  his  means,  with  a  dlsdosare  that  would  lead  to  a  large  increase  of  the 
amount  of  the  taixes.  In  Douglas  t.  Mayor,  ato.,  ntpra,  the  plainUfC  was  taxed 
for  his  personal  property  in  this  dty,  though  bis  domicile  was  on  Long  is- 
land, and  he  occupied  a  hired  house  in  New  York  during  the  winter  and 
spring  months  only.  So  in  Bell^.  Pierce,  eupra,  the  plaintiff's  place  of  busi- 
ness and  domicile  were  in  BufFalo,  but  he  was  taxed  on  his  personal  property 
in  West  Seneca. — his  summer  residence, — where  he  and  his  family  were  at 
the  time  the  taxes  were  laid.  In  each  case,  the  party  resisted  the  attempt  to 
collect  taxes  in  a  place  wblch  was  not  iiis  domicile,  and  In  each  the  court  de- 
elded  against  him.  So  in  this  case,  the  payment  of  taxes  cannot  fix  the  dom- 
icile of  the  testator  in  WeBtctaester,  U  the  facta  proran  point  to  a  dtflterent 
conclusion. 

In  tbelr  affidavits  the  petitioners  swore  that  they  knew  "of  their  own 
knowledge"  that  the  decedent  voted  in  the  county  of  Westchester.  The  gen- 
eral term  seems  to  have  laid  much  stress  on  this  as  a  fact  abundantly  proven. 
But  when  the  affiants  were  produced  for  cross-examination  in  this  proceed- 
ing, their  positive  statements  were  found  to  be  based  on  the  merest  hearsay. 
John  A.  Zerega  testified  that  the  testator  told  him  "twenty  times,— yes,  a 
hundred  times, — that  fae  had  voted."  Another  son,  Alfred,  stated  that  the 
testator  drove  with  faiui  to  the  polls.  He  thinks  they  started  from  his  father*s 
bouse,  (probably  the  Westchester  house,)  the  testator  stating  that  he  was  go- 
ing to  vote  for  his  old  friend  Watson  for  supervisor,  and  tbat  at  the  polls  he 
saw  bis  father  talking  with  others.  He  stated  the  time  as  the  second  election 
of  President  Lincoln.  This  wonld  have  been  in  1864,  and  Alfred  says  tbat 
fae  himself  then  voted  for  Mr.  Lincoln.  The  worthiessness  of  his  testimony 
in  respect  of  time  Is  shown  by  the  fact  tbnt  the  town  meetings  at  which  su- 
pervisors were  electpd  were,  by  law.  directed  to  be  held  between  the  Ist  of 
February  and  the  Ist  of  May  In  each  year.  (Laws  1889,  c.  389.  g  2,)  and  tbia 
was  the  law  in  1864.  Alfred  says  that  while  In  the  carriage  the  testator  said 
that  he  had  never  voted  bnt  once,  and  would  not  vote  except  for  Mr.  Wat- 
son. There  is  no  evidence  in  the  case  to  show  when  Mr.  Watson  was  a  can- 
didate for  a  town  office.  If  in  the  spring  of  1863,  or  antecedent  thereto,  it 
was  before  the  removal  of  the  family  to  the  Thirty-Fifth  street  house,  when 
he  was  still  living  in  bis  country  place,  and  hence  reflects  no  light  on  the 
question  of  a  change  of  domicile  In  December,  1863,  or  thereafter.  If  in 
1864,  it  was  when  he  was  actually  living  in  the  Thirty-Fifth  street  house, 
whether  in  the  spring  or  fall ;  and  his  daughter,  Mrs.  Ku-Dard,  testifies  tbat 
he  nevw  left  the  city  to  vote  In  Westchestor.  Thvn  Is  no  evidence suggeat- 
Ing  that  he  voted  for  a  town  officer  after  1864.  Bat  the  decisive  fact  is  the 
eenificate  of  the  town  clerk  of  Westchester,  which  shows  tbat  the  poll  liahi 
from  1868  to  1882  (except  those  of  1872  and  1877,  which  were  not  found 
among  the  papers  in  bis  office)  do  not  contain  tlie  name  of  the  teatator. 
Hence,  when  he  did  vote  In  Westchester,  If  evw,  it  was  prior  to  the  election 
of  November,  1863.  Kor  does  the  fact  that  the  testator's  name  appears  on 
the  registry  lists  of  1863, 1864, 1865, 1867,  1868.  and  1869  (1866  nut  being 
reported  by  the  town  clerk)  raise  any  presumption  of  a  purpose  to  vote  after 
1863,  especially  In  view  of  his  indifference  to  the  exercise  of  the  right  of  suf- 
frage apparent  from  theproofb.  By  theactof  1865(chapter  740,)ther^3try 
lista  were  made  np  from  the  poll  lists  of  the  previous  elections,  to  which  no 
name  could  be  added  except  upon  the  application  of  a  person  iq^>earing  be- 
fore the  board.  It  strains  one's  credulity  to  believe  tiiat,  year  after  year,  a 
man  wonld  apply  to  l>e  registered  in  Westchester  wboi  be  bad  no  intention 
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ef  rotlng.  I  hsve  not  been  able  to  find  the  itatate  providing  for  the  registry 
of  voters  preceding  1865.  When  it  is  considered  that  the  petitioners  had 
scarce  any  foundation  for  a  belief^  not  to  say  knowledge,  that  the  testator  had 
Toted  in  Westchester,  if  the  fact  does  not  raise  a  saspicion  of  the  honesty  of 
their  statements.  It  certainly  makes  them  Talnelees  as  a  support  of  their  con- 
tration. 

Another  fact  which  the  petitioners  claim  Is  evidence  that  the  testator's 
stays  in  Kew  Toz^  were  annuai  visits,  and  that  his  domicile  continued  in 
Westchester,  is  that,  whereas,  in  their  country  residence,  he  and  his  wife  oc- 
cupied opposite  ends  of  the  table  at  meals,  in  New  York  Mr.  and  Mrs.  Bar- 
nard held  those  positions  and  the  parents  sat  at  their  daughter's  side.  But, 
as  tbey  had  reared  a  large  family,  and  were  ^vancing  in  years,  it  was  nat- 
ural that  each  should  wish  to  be  relieved  from  unneceasaiy  cares,  and.  with 
a  daughter  and  fltm-tn-law  a  part  of  their  family,  to  let  them  act  in  their 
stead. 

The  effort  of  the  petitioners  to  place  the  testator  and  bis  family  in  the  at- 
titude of  boarders  with  Mr.  and  Mrs.  Barnard  has  utterly  failed.  The  alle- 
gations in  their  «x  j?art«  affidavits  that  he  "was  in  the  habit  of  Ixmrding  in 
New  York  for  a  partof  the  year;"  that  "he  paid  aoertainsum  monthly  for  his 
expenses;"  and  (as  testified  by  one  petitionpr)  that  he  boarded  with  Mrs.  Bar- 
nard, (which  Mr.  and  Mrs.  Barnard  deny,)  and  paid  an  extravagant  price 
therefor. — and  other  similar  declarations,  have  been  disproved  by  the  evidence. 
The  testimony  of  Mrs.  Barnard  is  that  when  the  testator  and  his  family 
moved  into  the  Thirty-Fifth  street  house,  he  directed  her  to  take  charge,  en. 
joined  her  to  Iw  economical  in  its  conduct,  to  bring  him  the  bills  for  bouse- 
tiold  expenses,  which  she  did,  and  he  gave  her  the  money  to  |>ay  them.  This 
continued  for  two  or  three  years,  nntU  he  began  to  give  ch«^  to  the  order 
of  Mr.  Barnard.  Mrs.  Barnard  not  wishing  to  open  a  bank  account.  The 
checks  were  passed  to  Mr.  Barnnrd's  oredit  in  the  Imok  in  which  he  kept  an 
account,  and.  from  time  to  time,  he  drew  his  own  checks  to  meet  the  current 
expenses  of  the  household,  including  the  wages  of  the  servants,  (except  the 
nnrse  employed  by  Mrs.  Barniird,)  and  many  ottier  disbursements  for  mem- 
bers of  the  testator's  family.  The  testator's  checks,  as  appears  from  the  tes- 
timonj,  were  given  by  him  to  his  wife,  who  passed  tliem  over  to  Mrs.  Bar- 
nard. The  account  books  kept  of  the  expenses  of  the  household  were  each 
month  audited  by  the  testator,  and  to  each  footing  he  added  a  memorandam 
in  his  own  handwriting,  "Entered."  This  fact  admits  of  no  reasonable  con- 
clusion other  than  that  he  controlled  the  house,  paid  its  expenses,  and  that 
to  Mr.  and  Mrs.  Barnard  were  given  the  cares  of  the  housekeeping,  from 
which  he  and  his  wife  wished  to  he  relieved ;  and  that,  for  their  services,  the 
daughter  and  son-in-law  received  their  sustenanca  as  members  of  his  family. 
The  only  foundation  for  the  claim  that  the  testator  snd  hla  family  "boarded" 
with  Mr.  and  Mrs.  Barnard  is  the  language  attributed  to  him  by  the  peti- 
tioners. With  their  animus  towards  Mr.  Barnard,  the  foroe  of  hla  words.  In 
all  prolmbillty.  was  exaggerated.  But.  admitting  that  they  substantially  re- 
prodnced  his  declarations,  tbey  cannot  weigh  against  the  evidence  that  the 
testator  was  the  head  of  the  household;  that  his  will  controlled  its  manage- 
ment; that  lit  any  moment  he  could  have  displaced  Mr.  and  Mrs.  Barnard, 
and  he  and  his  wife  resumed  the  cares  which  they  bad  delegated  to  them. 

The  testimony  of  one  of  the  petitioners  that,  until  the  will  was  read,  he 
had  always  supposed  the  Thirty-Fifth  street  house  was  Mrs.  Barnard's;  that 
it  was  always  spiricen  of  as  her  house,  and  when  be  visited  it,  ha  believed  it 
was  by  her  Invitation,  and  that  he  was  her  guest, — Is  not  wwthy  of  oonsld- 
eratlon.  Bapnte  and  belief  cannot  establish  a  domicile,  much  less  pass  title 
to  real  est^e.  As  reflecting  on  the  credence  to  be  given  to  the  peOtioners' 
statffinento  Is  the  allwation  in  their  em  parte  affidavits,  that  during  the  te»> 
tatw's  stays  in  New  York  bis  lesidence  In  Weslchestar  **wm  in  eiiuge  of  six 
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serranU."  One  wonld  Infer  from  this  language  that  six  of  his  house  af>rv- 
snts  were  left  in  the  Westchester  residenoet  whereas,  for  several  years  after 
his  family  came  to  New  York  in  November  it  was  closed,  and  Jeft  closed  un- 
til they  came  back  in  Jane.  A  burglary  on  the  preoiisee  caused  the  testator 
to  have  a  room  fitted  up  for  two  farm  hands  to  occupy  at  night  as  a  precau- 
tion against  further  depredations. 

A  brief  sbitement  of  the  testator's  career  aa  bearing  on  the  probabilities 
of  bis  having  resumed  his  domicile  in  New  York  may  be  stated.  He  was  a 
foreigner  by  birth,  and  no  evidence  of  his  naturalization  has  been  found, 
after  careful  search,  in  the  records  of  tlie  courts  of  this  city.  According  to 
his  own  statement,  he  did  vote  for  a  candidate  for  mayor  of  New  York  nearly 
a  half  century  ago,  when  he  was  living  atan  hotel.  He  afterwards  purcbnsed 
a  huase  on  Fifth  avenue,  where  he  lived  with  his  family  until  1354.  when 
he  sold  it.  and  purchased  the  property  in  Westchester,  to  which  they  re- 
moved. He  tiien  retired  from  active  life,  the  business  being  carried  on  by  his 
partners. — Mr.  Bemier  and  his  eldest  son.  For  several  years  be  did  not  leave 
his  country  residence.  With  sons  grown  up.  and  the  cares  of  a  large  coun- 
try place,  be  found  life  less  congeniiil  than  when  he  resided  in  the  city,  and, 
as  early  as  1860,  he  expressed  a  desire  to  sell  the  property.  Each  fortnight 
he  visited  the  city,  and  remained  at  an  hotel  for  two  or  three  days.  In  lti63 
his  eldest  daughter  had  become  engaged  to  Mr.  Barnard,  then  a  young  attor- 
ney, whose  sphere  of  professional  work  was  to  be  in  New  York.  This  af- 
forded him  an  opportunity  to  return  to  the  city.  In  May  of  that  year  be  ne- 
gotiated the  purchase  of  the  house  and  furniture  on  East  Thirty -Fifth  street. 
He  brought  his  wife  and  two  daughters  to  the  city,  took  them  through  the 
house,  and,  as  it  pleased  them,  he  concluded  to  buy  it.  He  allotted  the  va- 
rious apartments  to  the  different  roemlMrs  of  the  household,  except  the  rooms 
which  he  Intended  for  Mrs.  Barnard  and  her  husband.  The  negotiation 
and  the  allotment  of  the  rooms  were  without  the  knowledge  of  Mr.  Barnard, 
who,  when  the  matter  was  broached  to  him,  objected,  but  he  at  length  ac- 
quiesced in  the  arrangement.  A  contract  of  purohase  was  signed,  and  on 
June  2,  1868,  title  was  passed,  and  the  testator  took  possession  of  the  prop- 
erty, and  left  tt  in  charge  of  a  servant  of  its  former  owner.  The  marriage 
of  his  daughter  took  place  July  30th.  After  several  weeks  passed  on  their 
wedding  tour,  Mr.  and  Mrs.  Baniard  went  to  the  testator's  house  in  West- 
chester, where  they  remained  for  a  time.  In  October  tbey  came  to  the  New 
York  house.  During  the  months  of  October  and  November  the  testator  and 
his  partner,  Mr.  Bernier,  occasionally  slept  In  it..  He  purchased  additional 
furnitnre  especially  for  his  own  apartments.  In  December  be  came  to  the 
house,  bringing  Ms  wife,  two  married  daughters,  a  8on»  a  grandson,  his 
wife's  mother,  and  a  retinue  of  servants  from  Westchester.  He  broogbtalso 
his  bed  and  table  linen  and  plate.  He  caused  to  be  built  an  additional  room 
for  a  manservant.  He  exercised  all  the  rights  of  the  head  of  the  bouse  of 
which,  wltli  the  most  ot  the  contents,  he  was  the  owner.  He  gave  orders  tfaal 
certain  parties  objectionable  to  him  be  not  invited  to  visit  the  bouse.  When 
Mrs.  Barnard  was  ill  or  absent,  her  sister  occupied  h»  place.  This  occu- 
pancy of  the  bouse  liy  the  testator  and  hta  family  continued  the  first  year 
from  December,  1863,  until  May.  1864.  and  afterwards  from  November  1st 
to  June  1st,  when  he  and  his  family  and  servants  left  for  Westchester.  This 
practice  continued  each  year  until  late  in  December,  1888.  when  Uiey  re- 
turned to  Tbirty-Fiftb  street.  On  the  28d  of  that  month  testator  died. 
From  there  he  was  buried.  A  death  notice,  stating  that  as  his  resldanoew  was 
published  In  the  newspapers,  with  the  knowledge  of  his  tideab  son,  one  of  the 
petitioners  who  sedc  the  revocation  of  the  protate  of  his  will  in  this  coonfy. 
From  the  Thirty-Fifth  street  house  the  testator's  second  daughter  was  mar- 
ried. Id  it  be  and  iiis  wife  celebrated  their  golden  wedding.  Then  his  wife's 
mother  died,  and  from  tlut  bouse  her  funeral  totA  place.  For  a  tine  vCter 
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taking  possession  of  the  Thfrtj-Flfth  street  hoase  the  testator  had  an  offloe 
In  New  street,  with  his  partner,  Mr.  Bernler.  After  Bemler's  death,  be 
made  his  headquarters  in  the  office  of  Hnllgarten  A  Co..  his  bankers,  who  fit- 
ted np  a  portion  of  it  for  his  use.  His  custom  was  to  tIbIi  it  daily,  and  what- 
•erer  business  he  did  in  the  wav  of  looking  after  Investments  was  done  by 
him  there.  For  nearly  30  years  he  had  been  anxious  to  sell  his  Westchester 
property.  The  last  year  of  liis  life  he  said  he  wonld  never  put  his  foot  on 
tbe  place  again.  Whether,  at  the  beginning  of  bis  stays  in  the  city,  his  inten> 
tier  was  to  abandon  bis  domicile  in  Westchester,  and  Bx  it  in  liis  New  Torlc 
reiddence',  may  bedoubtfnl.  Bnt  there  came  a  time,  I  am  convinced,  when  it 
was  determined  upon,  and  It  Brst  found  a  fixed  expression,  as  tbe  evidence 
4li6cloaes,  in  1876.  in  the  petition  for  tbe  probate  of  and  bis  qualification  as  ex- 
«catcr  under  Mr.  Bernier's  wilU  in  each  of  which  papers  he  describes  himself 
aa  of  tbe  city  of  New  York.  On  all  the  facts  known  to  Mr.  Barnard  at  the 
testatcr's  death,  as  they  have  been  disclosed  by  the  evidence,  be,  as  the  attor- 
ney of  the  testator  during  his  life,  and  of  the  widow  in  the  proceeding  to 
prove  his  will,  was  JustlQed  In  assuming  that  this  court  had  jurisdiction.  It 
is  a  noticeable  fact  that  neither  tbe  widow  nor  tbe  daughters  ot  the  testator 
Jcined  the  petitioners  in  this  proceeding.  It  oould  not  be  expected  of  Mrs. 
Barnard,  when  the  good  faith  of  her  husband  bad  been  called  in  question. 
But  if  the  allegations  of  the  petitioners  were  toue,  and  either  the  ends  of  jus- 
tice or  the  Interests  of  the  heirs  demanded,  it  is  probable  that  the  widow  and 
her  daughters  Mrs.  Huntington  and  Miss  Zerega,  would  have  made  support- 
ing affidavits.  Strenuous  efforts  were  made  by  one  son,  certainly,  to  get  fals 
mdher  to  swear  to  an  affidavit,  which  she  refused  to  do,  because  she  found 
ita  recitals  were  untrue;  and  when  it  was  modified  she  still  declined  to  affix 
lier  signature.  The  only  certain  declaration  of  tbe  widow  which  seema  to 
favor  the  petitioners'  contention  is  in  a  recent  letter,  in  which  she  states  that 
Ml.  Bamiiid  "knew  In  bis  heart  that  be  was  wrong,  but  had  not  the  manli- 
Dess  tc  acknowledge  it."  This  statement,  however,  was  made  in  a  corre- 
spondence with  tbe  son  who  has  been  most  active  in  prosecuting  this  pro- 
ceeding. Bat  the  conclusion  of  an  old  lady  on  an  issue  Involving  a  technical 
ileTinition  has  no  slgnlHcance  in  arriving  at  a  decision  of  the  case.  That  de- 
«eption  was  practiced  upon  the  widow  by  Mr.  Barnard  in  procuring  the  veri- 
fication of  tbe  petition  for  probate  I  do  not  believe.  And  It  is  incredible  that 
the  several  petitioners  who  seek  its  revocation  should  have  been  imposed 
upon  by  him  when  they  executed  waivers  of  the  service  of  the  citation;  and 
when  tbe  two  sens  qualified  as  executors,  after  probate,  they  raised  no  objec- 
tion. Their  antipathy  to  Mr.  Barnard,  If  it  had  not  already  existed,  was 
aroused  when  he  suggested  that  debts  due  by  some  of  the  sons  to  tlie  testator 
l>e  Included  in  the  executor's  inventory  of  the  estate.  They  objected,  and 
when  they  found  that  he  was  not  tractable,  the  feeling  on  the  part  of  some  of 
the  heirs  became  bitter.  This  was  shown  in  tbe  oral  examination  of  those 
prodcced,  and  tliat  the  feeling  was  heartily  reciprocated  by  Mr.  Barnard  is 
manifest.  One  witness  I  do  credit  with  a  sincere  purpose  to  tell  the  ab- 
solute truth  without  reserve.  I  refer  to  Mrs.  Barnaitl.  Her  testimony 
showB  that  the  motive  of  the  petitioners  in  beginning  the  proceeding  vras  to 
avoid  taxation  of  the  estate  in  this  city.  It  also  shows  their  unfilial  efforts 
to  secure  the  active  co-operation  of  their  mother  to  carry  out  the  scheme. 
The  rrtialt  has  been  more  than  three  years  of  litigation,  in  which  bad  blood 
has  been  engendered,  and  expense  unnecessarily  incurred.  I  can  see  no 
motive  tot  Mr.  Barnard  desiring  to  prove  the  will  In  this  court  if  the  demi- 
se of  the  testator  was  in  Westchester.  If  It  was  not,  I  can  see  every  reason 
why  it  should  be  proved  here,  where  a  large  pcnrtton  of  Uie  estate  is,  and 
when  newly  all  toe  helra  reside.  As  a  result  of  a  thorough  examination  of 
(be  whole  ease,  I  must  d«y  the  petition  to  t9W0k»  jwobate.  and  I  will  sign  a 
degree  accordingly. 
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Tn  re  Gaoan's  Will. 
iSurrogate^s  Court,  Orange  County.  June  8. 1899.) 

1.  OOHPSTEKOT  or  EZXCDTOB  AS  WirNSBS— Pbobatb  Or  Wnj. 

Is  the  probate  of  a  will  a  witness  who  is  named  as  execator  U  not  u  totar— taJ 
party,  within  the  meaning  of  Code  CivU  Proa  |  SSti 
S.  BuiE— Attobkbt  as  Witnxbs  to  Wilu 

Dnder  Code  Civil  Froo.  {  886,  an  attorney  Is  tncompetent  to  testify  as  to  oommo- 
nlcations  made  to  him  in  his  professional  oapaoity.  Seotion  886  provides  that  tbe- 
dient  mi^walve  his  attorney's  dlsquaUfloation,  hut  Act  1891,  amendatory  thereof, 
MOVideB  that  the  mlTer  mnat  be  miade  on  the  trial  or  examlnatioo.  Held,  that » 
testator  watres  his  right  of  teoreoy  by  requesting  his  attorney  to  wttness  hla  tvUL 
t.  BjvntosPKorm  Statdti— Withbss— Rbhotal  or  Disquaxitioation. 

Act  May  IS,  1693,  amending  Code  Civil  Froo.  %  886,  which  provides  that  nothing- 
contained  in  Moii  section  shall  disqualify  an  attorney  from  testifying  on  the  pro- 
bate of  his  client's  wUl  as  to  its  prepanttlon  and  exeoatlmi,  in  eaae  he  is  a  aol^- 
scribing  witnesa,  does  not,  in  being  retrospeoUve,  interfere  with  vested  rights. 

ProceediDg  for  the  probate  of  the  will  of  Henry  Oagan,  deoeued.  Heni7 
Gagan,  Jr.,  and  others  contested  the  application.   Will  admitted  to  probate. 

jkoward  Tliomtant  for  executors.  E.  A.  Bretoster,  Jr.t  for  eontestaDL 
J.  L.  Strahaut  special  guardian  of  the  infant  contestants. 

CoLBHAN,  S.  The  objection  to  the  teatiniony  of  the  witness  Thornton  ta 
not  wril  taken.  This  testimo&jr  is  objected  to,  flrst,  because  the  witness  is 
named  in  the  wiU  as  an  executor,  and,  nt^  having  renounced  such  appoint- 
ment, is  an  Interested  party,  within  the  meaning  of  section  829  of  the  Code. 
Loder  t.  WhtHpley,  111  N.  T.  239, 18  N.  £.  Bep.  874,  is  cited  as  aothority 
in  support  of  t&li  claim.  That  case  only  decides  that  an  executor  who  is  also 
a  legatee  may  release  his  lega<7,  and  then  be  a  competent  witness  in  probate 
proceedings,  althoufj^  he  has  not  renounced  his'  appointment;  fbllowingf 
In  n  Wilson,  103  K.  7.  874,  8  K.  E.  Bep.  731,  which  originated  In  thi» 
court. 

This  testimony  is  also  objected  to  because  it  discloses  oommaDleaUons  madft 
by  the  deceased  to  the  witness,  who  was  his  attorn^.  In  the  course  of  pro- 
fessional employment.  Code  GItII  Froc.  §  885.  In  Kt  Colaman,  111  N.  IT. 
220,  19  K.  £.  Bep.  71,  it  was  held  that  the  testator  waived,  as  he  might  d» 
under  section  886,  the  pledge  of  secrecy  imposed  by  Uils  statute  at  the  timo 
he  requested  his  lawyer  to  become  a  witness  to  the  will.  The  legislatora,. 
however,  afterwards,  in  1^1,  by  an  amendment  to  section  836.  provided 
that  the  waiver  must  be  made  on  the  trial  or  examination.  This  wtU  was 
executed  Jannaiy  29,  1892,  and  tlie  testator  died  February  21,  1892.  The 
proceedings  for  the  probate  of  the  \ill  were  commenced  April  14,  1892.  and  * 
the  witnesa  ThOTnton  was  examined  therein  May  26,  1892.  The  it^slatuze 
by  another  amendment  to  section  886,  which  took  effect  May  12, 1892,  pro> 
vided  that  "nothing  herein  contained  shall  be  constmed  to  disqualify  an  at- 
torney, on  the  probate  of  a  will  heretofore  executed,  «  «  •  frmn  beoun- 
ing  a  witness  as  to  its  preparation  and  execution,  in  case  such  attorney  is  one 
ef  the  subscribing  witnesses.**  So  that  the  admission  of  the  testimony  of  thia- 
witness  was  by  l^islative  sanction,  and  also,  properly,  independently  of  thft 
statute,  for  I  think  the  statute  was  declaratory  of  the  law  as  It  tbm  stood. 
I  am  not  aware  that  it  bad  been  so  declared  In  the  higher  ounrta,  but  in  tbis- 
court  it  has  been  held,  since  the  amendment  of  1891,  that  the  testator,  hj 
asking  his  attorney  to  become  a  witness  to  his  wIU,  not  only  waived  the 
pledge  of  secrecy  imposed  by  the  statute,  bnt  thereby  removed  and  dissolved 
the  confidential  relation  of  attorney  and  client  existing  between  them,  so  far 
as  the  execution  of  the  will  was  concerned.  This  view  of  the  law  Is  a  fair 
conclusion  to  be  drawn  from  the  argument  of  the  court  in  Re  Coleman,  mpra^ 
notwithstanding  the  statement  there  made  that,  except  for  the  wiuving  liaT. 
ing  been  made,  tlie  tesUmony  would  not  have  been  admlssiUe.   See,  also,. 
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BosMau  T.  BUau,  131  X.  Y.  177,  188.  SO  N.  E.  Rep.  52.  If  this  ia  a  correct 
view  of  the  law,  then  it  is  not  important  wbether  the  amendment  of  1892  it 
unoonatitntional,  as  nrged  on  behalf  of  the  contestants,  because  of  interfer- 
ing with  vested  rights.  However,  I  am  of  the  opinion  that  this  amendment 
is  not  open  to  this  objection.  This  doctrine  does  not  apply  to  remedial  atat- 
otea,  which  may  be  of  a  retrospective  ntUure,  provided  they  do  not  Impair 
contracts  or  disturb  absolute  vested  rights.  1  Kent.  Comm.  455;  Potter'a 
Dwar.  St.  p.  167.  The  right,  if  any,  of  the  contestants  to  object  to  the  tes- 
timony under  consideration  depends  upon  a  statute,  and  such  right  was  lost 
by  the  passage  of  the  amendment,  which  amounted  to  a  repeal  of  the  statute 
under  which  they  claim  the  right.  MUler't  Case,  1 W.  Bl.  451 ;  Itex  v.  Juatioet 
^fthaPtaee,  8  Bnrr.  1456;  Maggt  t.  Hunt,  4  Bing.  212, 12  Uoora.  357. 
Will  admitted  to  probate. 


Tn  re  Fillet's  Estate. 
(AtrroffOte't  Court,  Benuelaer  County.  June,  188&) 

1.  Puonci  rs  Surbooatb's  Court^-Obdbs  to  Baow  Cavbb. 

The  sDrrogate's  court  may,  by  an  order  to  show  oauBe,  shorten  the  time  of  notloe 
of  a  motion,  reKardless  of  whether  Code  Civil  Proo.  |  780,  anthoriiing  anoh  wder, 
is  applicable  to  that  oourL 

S.  BxBODTOR*!  Bond— ExTisHOM  ow  Tins  tor  Fiuho. 

While  the  surrogate  cannot  extend  the  five  days  In  which,  under  Code,  1 2B87,  aa 
executor  who  ispecunlarily  irresponsible  is  ordered  to  file  a  bond,  yet,  under  seo- 
ttons  724  and  3588,  relief  may  be  granted  from  the  order,  where  It  is  shown  that  It 
was  taken  against  him  through  *^mlstake,  inadvertence,  or  ezonsable  negUgeno* ; " 
mod  under  siotion  8481,  anbd.  6,  Uw  order  may  be  opened,  vacated,  or  modmed  for 
"fraud,  newly-dlsoovered  evidence,  clerical  error,  ur  other  sulBoient  cause.  ** 

Sk  Bahb— HoDmiUTioN  or  Dicbeb. 

A  decree  under  Code,  {  3687,  requiring  au  executor  who  was  pecuniarily  Irro- 
•pontibletoglvea  bond  on  p^n  of  revocation  of  bts  letters,  was  made  on  the  theory 
that  testator  owned  oertida  land,  aa  alleged  by  a  oreditor.  The  exeontor  did  not 
deny  testator's  title,  but  submitted  proof  that  the  land  was  of  less  value  tban  al- 
leged. Held,  that  under  Code,  S  3481,  subd.  6,  providing  that  tbe  surrogate's  court 
may  open  and  modify  its  decree  for'newly'diacovered  evidenoe"  or ''other  snffl- 
etent  cauae,  **  the  penal^  of  the  bond  would  not  be  reduoed  on  tbe  appUoattou  of 
the  exeontor,  alle^ng  that  decedent  had  eonvmred  the  land  to  him,  aad  that  he  liad 
transferred  it  to  another,  aa  the  exeontor  shoold  have  so  alleged  on  the  application 
to  require  bond. 

Motion  by  Marcus  L.  FlUey,  Jr.,  executor  of  Marcus  L.  Filley,  deceased, 
for  an  order  to  require  Horace  Staples,  a  creditor  of  decedent,  to  show  CHUse 
why  a  decree  previously  made  on  the  petition  of  such  creditor,  requiring  said 
execntor  to  give  a  penal  bond  in  the  sum  of  $32,000,  or,  in  default  thereof, 
be  removed  from  his  office,  should  not  be  modified,  and  the  penalty  reduced 
to  »8,000.   Motion  denied. 

S.  A.  ParmetUer,  for  the  motion.   Henry  A.  King,  opposed. 

LdiNszMe,  S.  The  first  question  for  examination  Is  tbe  objection  that  seo- 
tfon  780*  Code  Civil  Proc.,  which  provides  for  shortening  the  time  for  notice 
of  motion  to  less  tban  eight  days  by  an  order  to  show  cause,  etc..  Is  not  made 
applicable  to  the  surrogate's  court;  and  subdivisions  4, 6.  g  3347,  of  the  Code, 
are  cited  in  support  of  tbe  position.  1  am  inclined  to  think  that  section  780 
is  not  directly  made  applicable  to  the  surrogate's  court.  This  section  con- 
tains the  general  Code  provision  upon  tlie  subjectof  timeof  notice  of  motion, 
and  provides  It  shall  be  eight  days,  unless,  etc.  If  the  section  is  not  applica- 
ble to  tbe  surrogate's  cou^  then,  in  the  absence  of  any  other  provision,  (and 
1  have  been  able  to  find  none,)  a  notice  of  motion  in  this  court  could  be  mada 
without  special  limit  as  to  time  of  service  of  notice,  etc.  But.  in  the  absence 
of  aoch  provision,  perhaps  subdivision  11  of  section  2481  would  apply,  which 
proTidea.  in  effect,  that  where  jurisdiction  is  given  in  any  matter  to  the  sur- 
rogate's court,  and  tbe  practice  is  not  pre8cril>ed.  It  shall  proceed  "according 
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to  the  coarse  and  practice  of  a  court  haTtng  by  common  law  jorladletlon  of 
such  matters,"  But.  whatever  the  warrant  for  the  practice  of  employing  an 
order  to  Bhow  caase  to  shorten  time  of  notice,  the  practice  is  well  settled  in 
Bunogate's  courts  to  employ  It,  and  It  has  been  so  employed  both  before  and 
since  the  adoption  of  the  new  Code.  Bedfleld,  In  his  work  on  Surrogate  Prac- 
tice. (4th  £d.)  p.  57,  says:  **The  proceeding  to  vacate  a  det-ree  under  aectloa 
2481.  Bubd.  6,  [where  this  application  is  unquestionably  made.1  is  properly 
initiated  by  a  notice  of  motion  or  order  to  show  cause.*  See.  also,  Cluff  v. 
Tower,  3  Dem .  Snr.  258.  For  the  purposes  of  this  application  I  shall  hold  the 
practice  proper. 

I  am  satisfied  that  the  next  objection  of  the  creditor,  that  the  aum^ate  has 
no  authority  to  extend  the  time  of  the  executor  to  file  his  bond  beyond  the  Ave 
days  provided  in  the  order.  Is  technically  well  founded.  But,  while  the  sur- 
rogate may  not  extend  the  Bve  days  fixed  by  eection  2687  in  which  to  file  a 
bond  to  six  or  ten  days,  he  may,  in  a  proper  case,  under  Code,  g§  724.  2538, 
relieve  a  party  from  an  order  taken  against  him  when  he  can  show  it  occurred 
through  "mistake,  inadvertence,  or  excusable  negligence,"  etc.;  and  the  same 
relief  may  be  obtained  In  certain  cases  hereafter  mentioned  under  section 
2481,  subd.  6,  above  cited.  But  under  either  section  relief  must  be  obtained, 
if  at  all.  not  as  a  matter  of  favor,  but  for  the  apeciQo  reasons  or  upon  the 
grounds  provided  In  the  statute.  This  disposes  of  the  preliminary  objections, 
and  brings  ua  to  an  examination  of  the  question  whether  Uie  executor  has 
presented  a  case  authorizing  the  surrogate  to  open  or  modify  the  decree  made 
herein  on  the  7th  day  of  May,  1892,  adjudging  the  executor's  pecuniary  cli^ 
cumstances  to  be  such  as  not  to  aftord  adequate  security  for  the  due  admin- 
istration of  the  estate  of  the  deceased,  and  requiring  him  to  file  a  bond  in  the 
penal  sum  of  032,000  within  five  days,  or,  In  default  thereof,  that  hia  letters 
testamentary  be  revoked.  Section  2687  of  the  Code  of  Civil  Procedure  pro- 
vides that  if,  upon  the  return  of  the  citation  issued  under  section  2686.  the 
objections  to  the  executor,  or  any  of  them,  mentioned  in  section  2685,  "are 
established  to  the  surrogate's  satisfaction,  he  must  make  a  decree  revoking 
the  letters  Issued  to  the  person  complained  of.  But  the  surrogate  may.  in  his 
discretion,*  •  *  *  allow  letters  to  remain  unrevoked  •  •  •  [subdi- 
vision 3]  where  the  case  is  within  subdivision  5  of  thiit  section,"  (2685.) — that 
Is,  where  the  executor  is  pecuniarily  irresponsible, — "If  the  executor  gives 
within  a  reasonable  time,  not  exceeding  five  days,  the  bond  prescribed  in  ar- 
ticle first  of  this  title."  The  surrogate  appears  to  have  no  discretion  as  to 
time  In  which  to  file  a  bond  in  the  flrit  instance,  if  be  finds  Khc  objection  sus- 
tained. 

The  direction  of  the  surrogate  of  the  10th  of  May,  1892,  was  a  decree,  seo> 
tlon  2687,  wp^a,)  and  this  decree  was  the  deliberate  and  formally  expressed 
judgment  of  a  court  having  entire  jurisdiction  both  of  the  pnwn  and  sub- 
ject-matter involved.  The  decree  adjudged  (1)  that  the  circumstHoces  of  the 
executor  did  not  afford  adequate  security  to  the  creditors  for  the  due  admin- 
istration of  the  estate;  and,  (2)  that  the  value  of  the  property  belonging  to 
the  estate  at  the  Ume  of  testator's  death  was  916,000.  I  am  satisfied  that 
this  decree  must  remain,  unless  appealed  from,  or  unless  the  case  can  be 
brought  within  section  2481,  snbd.  6,  of  the  Code,  which  provides  that  this 
court  may  open,  vacate,  or  modify  its  decree  or  order  and  grant  a  new  hear- 
ing for  "fraud,  newly-discovered  evidence,  clerical  error,  or  other  sufficient 
cause,**  but  with  the  quallAcatlon  that  "the  powers  conf^rcd  by  this  sub- 
division must  be  exercised  only  In  like  esses,  and  in  the  same  numnw,  as  a 
court  of  record  and  of  general  jarisdiclion  exerdsea  the  same  powers.**  This 
application  must  rest  upon  the ground  of  "newly-diswvarsd  evidence.**  The 
ground  "other  BnlHdent  can8e*^will  not  avail  to  support  an  airolication  fOr 
the  introduction  itf  evidence  under  this  section,  where  its  <»ly  olslm  for  oon- 
aideratton,  in  the  uatare  of  things.  Is  that  it  Is  newlj  dlsoovsNd.  Now,  wliat 
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tn  tile  facta  appraring  on  this  applicatton  na  to  the  ground  of  newly-dlaeor- 
«red  evidence  f  The  creditor  nllegea  in  tafs  petition  the  ownership  of  the 
property  (the  manaiou  liouse  in  Lansingburgh)  in  the  testator,  and  its  value. 
A  postpoDement  of  aeveral  days  was  sought  by  Mr.  FlUey,  the  executor,  for 
the  purpose  of  subnaitting  to  the  court  proof  in  regard  to  the  value  of  the 
MOW  real  estate,  (be  alleging  it  to  be  of  less  value. )  Proof  was  subsequently 
famlalied  by  the  executor  (without  any  denial  of  the  fact,  and  upon  the  aa- 
lomptton  that  the  real  estate  in  question  belonged  to  the  testator  at  the  time 
of  his  death)  that  It  was  of  the  value  of  •d.OOO.  The  fact.  If  fact  it  be»  that 
this  leat  estate  bad  really  been  eonvciyed  to  Marcus  L.  Filley,  executor,  by  his 
Mber,  prior  to  his  deoense*  and  had  been  by  him  IndividaaiUy  conveyeid  since 
the  iEStltution  of  this  proceeding  to  the  allaged  grantee.  Carter,  was  well 
kscwn  tc  Mr.  Filley,  and  known  prior  to  the  time  the  decree  was  made,  and 
the  fact  was  obviously  supprt^ed  by  him.  Clearly  it  Is  not  a  ease  of  newly- 
diacDverPd  evidence.  (1)  Ttie  opening  of  a  surrogate's  decree*  fonnaUy 
and  lawfully  made,  requires  the  exercise  of  the  soundest  discretion.  (2) 
It  should  only  be  done  in  extraordinary  cases,  and  where  errors  are  plain, 
palpable,  and  beyond  any  question.  Decker  v.  Blunod*  8  Tbomp.  &  G, 
48:  Bedl  Law  ft  Pr.  Sur.  Cto.  (4th  Ed.)  p.  68,  and  cases  dted.  It  Is  well 
settled  that  a  motion  to  open  un  order  or  decree  in  surrogate's  court  should 
be  enterbUned  only  on  newfy-discovered  facts,  showing  that  it  waa  made 
without  Jurisdiction  or  through  inadvertence,  mistake,  or  f rand.  Jtnmm  v; 
Vtfffyrfe,  8  Redf.  229.  **  Where  a  party  has  had  bis  day  In  court,  he  must 
show  that  it  was  not  his  fault  that  be  did  not  improve  it,  before  be  can  get 
another  day  on  the  same  matter."  In  r«  £§tat»  tuf  O'lfttU  46  Hnn,  601. 
The  discovery  of  further  evidence  In  an  account  book,  which  was  in  posses- 
ilon  of  the  party,  pending  the  litigatitm,  |^or  to  the  decree,  cannot  be 
deemed  new^-discovered  eyldenoe  apon  which  the  decree  should  be  opened. 
Olflufodv.  £on9,4Dem.  Sur.  44.  See,  also.  In  fvJfrafW,  41  Hun,  465; /n  r» 
TUdun,  98  K.  Y.  434;  In  n  SawUy,  100  N.  T.  206, 8  N.  £.  Itep.  68.  I  am 
satisfied  from  an  examination  at  the  aothwUles  that  the  surrogate  is  utterly 
withoot  power  to  vacate  or  modlty  the  decree  made  herein.  Orders  and  de- 
enee  in  surrogates'  courts  are  placed  upon  precisely  the  same  fboting  aa  those 
in  other  courts  of  record,  and  the  power  conferred  to  open  modify  "must 
be  exercised  only  in  like  cases  as  a  court  of  record  and  of  general  Jurisdiction 
exerdsea  the  same  power."  It  wlU  hardly  be  claimed  that  the  facts  i^ipear- 
ing  upon  this  appliCfUion  would  warrant  the  grantiug  of  a  new  trial  in  the 
supreme  court  on  the  ground  of  newly-discovered  evidence.  There  is,  there- 
fore, no  ground  slated  in  the  moving  papers  which  would  warrant  a  new 
bearing,  or  authorize  a  modiOcation  of  the  order  or  decree  granted  in  this 
matter,  and  I  can  conceive  of  none  wtilch  conlfl  be  added  from  the  facts  dis- 
closed. The  exeeutor  wdl  knew  the  fact,  the  introduction  of  wtilch  he  now 
seeks  aa  a  ground  for  the  modlQoatlon  of  the  decree,  before  the  applIcatloD 
was  made.  Indeed.  I  am  sure  he  has  not  been  surprised  or  misled,  for  It  whs 
slated  upon  the  hearing  that  the  bond  in  the  amount  directed  would  have 
been  given  if  the  executor  had  been  able  to  do  so.  These  views  lead  to  a  de- 
nial <S  the  motion  for  a  new  bearing  or  for  a  modification  of  the  bund. 
.  Two  other  questions  Involving  the  merits  were  discussed  upon  the  motion, 
which,  in  the  view  1  have  taken,  are  not  necessarily  InTolved  in  the  decteion 
of  this  motion,  yet,  as  the  result  of  my  examination  of  theae  questions  tends 
to  support  the  conclusion  I  have  reached  upon  the  move  technical  ground.  It 
may  not  be  improper  to  discuss  them  briefly. 

FinU  As  to  the  question  of  requiring  a  bond  covering  property  alleged  to 
be  fraudulently  conveyed.  I  am  satlsBei)  that  while  the  decision  in  P«ck  v. 
Peek,  8  Dem.  Sur.  548,  holding  "that  the  surrogate'a  court,  in  fixing  the 
bond  of  the  exeeutor,  slionld  not  take  into  eonaideratlon  any  property  of  the 
titlo  to  whieb  the  tesUtor  or  iutesUdo  had  divested  himself  during  bla  Ufe- 
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-time,  whether  a  trmiufer  was  procoredbyfntDdor  otherwiBe."  states  the  gen- 
eral rule,  yet  there  is  no  such  hard  and  fast  rule  upon  the  subject,  since  in 
some  cases  tbe  main  object  bi  taking  oat  letters  is  for  the  purpose  of  recover- 
ing property  fraudulently  conveyed.  Laws  18S8.  o.  314,  g  1,  as  amended, 
tiuws  1889.  c  487.  "And  Tit  is  held]  in  any  case  an  execntor  Is  chargeable 
with  breach  of  trust  for  n^ect  in  institntlDg  any  action  or  proceeding  necea- 
aary  to  recover  assets  frandolently  disposed  of  by  his  decedent.**  In  re  Cor^ 
nelh  110  N.  Y.  851.  18  N.  £.  Rep.  142;  Hangm  v.  HachmneUtMr,  114  K.  Y. 
566t  21  N.  £.  Rep.  1046.  In  such  cases,  at  least,  bonds  should  be  required 
-covering  the  amount  of  probable  recovery,  and  the  statnte  seems  to  contem- 
plate the  exaction  of  the  same  by  the  proper  court. 

8eoond.  Upon  the  remaining  question,  whether  the  said  real  estate  be- 
longed to  testator  at  his  decease,  it  would  seem,  under  the  authorities,  (aside 
from  all  considerations  pointing  to  a  fraudulent  conveyance,)  that  the  proof 
offered  comes  far  short  ^  abowlag a  transfer  of  the  legal  title  from  tlie  testa- 
tor before  his  death.  The  deeds  in  question  are  not  recorded.  A  deed,  te 
convey  title,  must  not  only  be  duly  executed,  but  must  be  delivered.  The 
fact  tbat  Um  deed  from  the  father,  the  testator,  to  the  son,  is  in  the  posses- 
sion tbe  son,  who  Is  bis  executor,  does  not  furnish  the  necessary  proof  that 
it  was  delivered  to  the  son  as  grantee  during  tlie  lifetime  of  his  father,  be- 
cause, if  not  delivered,  he,  as  executor,  wonld  be  ilkety  to  come  into  ponea- 
slon  of  it.  In  fine,  therefore,  tbe  absence  of  any  proof  of  prior  negoUations 
upon  the  subject  of  transfer,  and  tbe  absence  of  any  fact  to  support  the  pre- 
sumption of  delivery  beyond  the  bare  possession  of  the  deed  by  the  executor 
after  death  of  testator,  with  the  added  fact  tliat  M.  L.  Pilley,  Sr.,  was  at  the 
time  of  his  decease  in  possession  of  ttie  property,  would  seem  to  require  some- 
thing further  to  establish  tbat  said  instrument  was  delivered  by  Uie  grantor 
wiUi  intent  to  oonvey  title  prior  to  his  death.  Knoll*  v.  Bamhartt  71  K. 
Y.  474;  mfford  v.  Corrigan,  105      Y.  223,  226, 11  N.  £.  Bep.  498. 

But,  as  I  have  before  stated,  a  decision  of  the  two  questions  last  above  dis- 
cussed are  not  necessarily  Involved  in  the  decision  of  this  motion,  since  I  am 
compelled  to  bold,  under  the  autborlties,  that  the  presentation  of  the  deeds 
upon  this  application  cannot  in  any  jnst  sense  be  termed  "newly-discovered 
evidence. "  so  tbat  no  ground  appears  wbtch  will  warrant  the  opening  or  modi- 
fication of  the  decree.  Motion  to  vacate  or  modify  tbe  decree  of  May  10, 
1892,  denied,  with  $10  costs  of  motion,  and.  upon  filing  proof  that  the  ex- 
ecutor failed  to  file  bis  bond  as  required  by  said  decree,  a  decree  may  be  en- 
tered vaoaUng  the  lettras  testamentary  heretofore  toned  to  said  ezeootor. 


BOLSKB  V.  MsmOPOLITAN  EZ,.  BT.  Oo.  «t  Ot. 
(Superior  Court  <if  N«w  Foriic  CUv.  Oencrol  Term.  October  UBl.) 

AmAt^RaVSRSAI^UODItlOATIOIT. 

Where  a  jadgment  against  an  elevated  railroad  company  enjoins  It  from  opcwat- 
log  its  roaa  in  frost  of  plalatUT's  property,  ualeu  it  pays  plaintiff  onrtain  dam- 
aces,  and  such  damaget  are  greater  than  the  proof  warrants,  but  are  shown  to  be 
<H  a  substantial  (diaracter  at  leaBt,  Uie  Jndgment  will  not  be  reversed  on  appeal,  hnt 
only  modified.  Blumenthol  v.  Railroad  Co.*  (Super.  N.  Y.)  17  N.  T.  Snpp.  481. 
folfowed. 

Action  by  Thomas  Boiger  against  the  Metropolitan  Elevated  Railway 
-Company  and  another.   From  a  judgment  for  plalntifT.  entered  after  trial 
the  equity  term,  defendants  appeal.    Modified  and  affirmed. 

Argued  before  Frbbdmam.  Duqbo.  and  Oiu>bb8lbbte,  JJ. 

Daziea,  Short  A  Tomumd,  for  appellants.  S.  eft  O,  P.  Cowist,  for 
respondent. 

Fbb,  Cubuh.  With  a  single  exception,  which  will  be  presently  noted,  tbe 
Judgment  is  right.   The  exertion  relates  to  that  partof  tbe  jodgmmt  which 
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proTlda  that  an  injanctioa  Issue  agatost  the  malntenanoa  of  so  mnoh  of  dft> 
fendanta'  railwaj  and  structure  as  la  within  the  limits  of  First  aveDue.  tn 
front  of  plaintifrs  premises,  unless  the  defendants  shall  pay  to  falm  the  sum 
of  $3,500.  A  careful  review  of  the  evidenee  upon  this  branch  of  the  cnse 
has  aatls&ed  us  that  the  proof  does  not  sostaln  a  flnding  of  more  than  S3,000 
damage.  But,  as  subetantial  damage  has  been  abundantly  established*  it  is 
only  necessary  to  modify  the  judgment  according  to  the  rule  laid  down  in 
Blumeathal  t.  Railroad  Co.,  (Super.  X.  Y.)  17  N.  Y.  Supp.  481,  and  by  de- 
ducting from  the  money  part  the  sum  of  $17o  awarded  aa  an  allowance  upon 
the  amount  of  the  fee  damage.  As  thus  modified,  the  judgment  should  be 
affirmedt  without  ooats  to  either  party.   Order  to  be  settled  on  notioe. 


Latuan  e.  Nbw  Yore  Bank  Kotb  Oo. 

(Superior  Court  of  New  York  dty,  Speotal  Term.  October  SO,  1081) 

TBAonoa  nr  Oitil  Cabbs — Disoomnrnuioi  without  Costs. 

In  an  aetioD  oommeoced  against  a  wro&ff  defendant,  plalntUPs  motloa  for  leaTo 
to  disoontiBiie  without  oosts  will  be  dented,  where  be  shows  no  sufficient  emue 
for  the  mistake,  and  where  defendant  has  been  pnt  to  the  expense  of  a  trial. 

At  chambers.  Action  by  Stephen  D.  Layman  against  the  New  York  Bank 
Kote  Company.  Judgment  for  plaintiff.  Defendant's  motion  fora  new  trial 
waa  granted*  and  {di&tifl  moves  to  discontinue  the  action  wltboat  oosts. 

I>enled. 

Geo,  Carlton  Comstock,  for  plaintiff.  Budd,  Bunt  A  Wilder,  {Wm.  It, 
Wilder,  of  counsel,)  for  defendant. 

GiLDEBSLBsn^  J.  ThIs  action  was  tried  before  a  jury,  and  a  verdict 
rendered  In  favor  of  the  plaintiff.  A  motion  by  the  defendant  for  a  new  trial 
was  granted  substantially  upon  the  ground  that  the  verdict  was  against  the 
weignt  of  evidence.  Two  corporations  existed,  bearing  the  same  name  as 
the  defendant  in  this  action,  one  having  been  organized  under  the  laws  of 
the  state  of  New  York,  and  the  other  under  the  laws  of  the  state  of  New 
Jersey.  Tills  action  is  against  tlie  corporation  organized  under  the  laws  of 
the  state  of  New  York,  while,  from  the  evidence  introduced  upon  the  trial, 
it  clearly  appears  that  the  transactions,  whatever  they  were,  that  were  the 
basis  of  plaintifC's  action,  were  had  with  the  New  York  Bank  Note  Company, 
organized  under  the  laws  of  the  state  of  New  Jersey.  Briefly,  plaintlil  oom- 
menoed  suit  against  the  wrong  party.  The  plaintifC  now  applies  for  leave  to 
discontinue  the  action,  without  the  payment  of  costs.  While  It  is  within  the 
discretionary  power  of  the  court  to  grant  a  motion  of  this  kind,  ( Wentel  t. 
Murphy,  1  City  Ct.  B.  262;  De  BaranU  v.  Dej/ermand,  41  N.  Y.  865;  Staiger 
T.  Schtdts,  42  N.  Y.  616.)  that  power  should  he  exercised  with  caution.  If, 
by  the  plaintiff's  own  act  or  error,  the  object  of  the  auit  la  defeated,  he  should 
not  be  allowed  to  discontinue,  without  costs,  {Hammerglej/  v.  Barker,  2  Paige. 
872,}  unless  there  are  especially  extenuating  circumstances  to  account  for 
anch  act  or  error.  The  cases  where  plaintiffs  are  allowed  to  discontinue, 
without  payment  of  costs,  are  exceptional;  such  as,  for  example,  where  the 
defendant  haa  obtained  a  bankrupt's  discharge  after  the  commencement  of 
^e  action,  {Hart  v.  Storey,  1  Johns.  143;)  or  has  totudulently  concealed  the 
fact  of  his  Infancy  from  the  plaintiff.  {Van  Buren  v.  Fort,  4  Wend.  209;) 
or  where,  in  an  action  for  a  penalty,  the  law  Imposing  the  penalty  was  re- 
pealed  after  tbe  action  was  brought,  {Cole  v.  Roee,  65  How.  Pr.  520;)  or 
where  one  named  as  defendant  by  mistake,  and  not  served  with  process,  has 
intruded  himself  into  a  litigation,  the  result  of  which  could  in  no  manner 
affect  his  interest.  {Waterbwjf  Co.  v.  Krauae,  9  Abb.  Pr.  175,  note.)  But 
the  case  at  bar  does  not  come  within  any  of  the  above  exceptions,  and  is  not 
a  case  in  which  the  court  should  exercise  its  discretionary  power  to  permit  a 
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plaintiff  to  discontinue,  without  the  payment  ot  costs.  Clo$$ey  t.  Ayen, 
(Sup.)  17  N.  Y.  Supp.  278.  Through  the  error  of  thepUintlff— for  which  a 
Bufflcieot  excuse  has  not  been  shown — the  defendant  was  put  to  the  trouble 
and  expense  of  a  trial,  which  resulted  in  a  verdict  against  it.  This  verdict 
was  set  aside,  after  a  long  argument,  and  in  spite (tf  tlie  strenuous  opposition 
ot  the  plaintiff.  Then,  having  presumHbly  become  convinced  of  his  error  ia 
his  selection  of  a  defendant  In  this  suit,  the  plaintiff  moves  fur  leave  to  dis- 
continue tlic  action,  without  payment  of  costs.  I  am  of  opinion  that  the  cir- 
cumatanoas  arc  such  as  call  upon  me  tu  deny  the  motion. 


Hoffman  c.  Nkwxll  et  ai, 
(Superior  Court  q/*  New  York  OUy,  8peolal  Term.  Oolober  Si,  im) 
Fobhon  JunauBKis— Aotion  on. 

A  judffment,  rendered  in  a  forei^  state  against  two  persons  as  partnara,  ona  of 
whom  alone  had  been  aerved  with  proceaB,  declaring  the  same  eoUeotlble  oat  of  tba 
Joint  property  of  both  dafaadants,  and  out  of  the  IndlTidoal  efEeota  of  the  ona 
■erred,  cannot  be  nwde  the  basis  of  an  action  in  perstmam  In  this  state  against 
the  other  defendant,  over  whom  the  foreign  court  bad  never  obtained  jurladfotlon, 
OD  the  broad  ground  merely  that  Coast,  u.  S.  art.  4.  S  1,  and  Rev.  St  U.  S.  S  90S, 
require  full  ioma  and  effect  to  be  given  in  each  state  to  judgments  renderad  in 
every  other  stata. 

Action  by  Cornelias  Hoffman  Rgainst  Theodore  Newell  and  Charles  H. 
Wight.  Defendant  Wight  moves  to  strike  from  the  complaint  atlegationa 
of  the  recovery  of  a  joint  judgment  against  defendants  In  the  courts  of  New 
Jersey,  on  the  service  of  process  against  Newell  alone.  Granted. 

Theodore  Baylor^  {Alex.  Thain*  of  counsel,)  for  plaintiff.  KfU8land,8Uuh 
art  it  BptUiOt  (Ira  S.  Stewart^  of  connsel,)  for  defendants. 

MoAdak,  J.  This  court,  in  deciding  the  former  application,  said:  **Tbe 
defendant  Wight  is  c»rrect  in  his  contention  that  the  judgment  rendered  by 
the  court  of  a  foreign  state  against  Newell  and  Wight,  an  partners,  adjudg-' 
ing  that  the  same  is  collectible  out  of  the  'joint  *  property  of  both  defend- 
ants* and  the  'individual*  effects  of  Newell,  the  one  served  with  process, 
cannot  be  made  the  basis  of  an  action  in  the  courts  of  this  state  against 
Wight,  over  whom  the  foreign  court  never  obtained  jurisdiction. "  The 
doctrine  stated  Is  now  reaffirmed.  The  plaintlCF,  while  admitting  the  general 
proposition  that  one  not  served  with  process  is  not  bound  by  tlie  judgment 
entered  against  him.  claims  that  the  judgment  of  the  New  Jersey  court,  to 
the  extent  that  it  acquired  jurisdiction  of  the  parties  and  their  property,  is 
entitled  to  the  same  force  and  effect  in  other  states,  upon  the  broad  ground 
that  tliecoorta  of  such  states  are  commanded  by  the  constitution  and  statutes 
of  tlte  United  States  to  give  such  faith  and  credit  to  the  judgments  of  foreiga 
courts  as  the  judgment  has  by  law  or  usage  In  the  courts  of  New  Jersey. 
Const.  U.  8.  art.  4,  g  1;  Bev.  8t.  U.  S.  §  905.  So  far  as  such  a  judgment  is 
founded  on  personal  service  of  process  or  an  appearance  by  the  defendant,  or 
is  in  rem  or  quasi  in  rem,  such  faith  and  credit  must  be  given  as  may  make 
it  effective:  but  when  it  is  used  to  charge  a  defendant  in  personam  in  the 
courts  of  this  state,  in  a  case  where  such  defendant  was  neither  served  with 
process  nor  appeared  In  the  foreign  jurisdiction,  such  judgment  cannot  be  re&< 
ogni2ed  as  the  foundation  for  any  such  charge.  Rigney  r.  Rigney,  127  N. 
Y.  40B,  2«  N.  E.  Kep.  405;  Oakley  v.  Aapintoall,  4  N.  Y.  513;  Bartlett  v. 
Spioer,  75  N,  Y.  528;  Kerr  v.  Kerr,  41  N.  Y.  275;  STiepTierd  v.  Wright,  35 
Hun,  444;  Shumtoay  v.  Stiltman,  6  Wend.  451;  Borden  v.  Fitch,  15  Johns. 
121.  This,  upon  the  doctrine  tliat  every  one  must  have  his  day  in  court,  or 
an  opportunity  to  know  of  the  proceedings  against  him,  and  a  sentence  ob- 
tained In  defiance  at  the  maxim,  audi  alteram  partm,  deserves  not  the 
name  of  s  JodgnMnt.  Railroad  Co,  t.  JfaUondl  Bank,  102  U.  iL  21.  "To 
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■bear'  Implies  that  some  one  is  before  the  court  to  speak;  to  *  determine '  In- 
yolves  the  possibility  of  framing  an  issue  to  determine.'*  Brown,  Jur.  g  41. 
Therefore  a  Judgment  against  two  or  three  joint  debtors  nn  a  citjition  served 
on  bat  one,  thou;jh  authorized  by  the  laws  of  the  state.  Is  not  binding  else- 
where npon  any  of  the  defendflnts  who  were  not  within  the  stute,  and  who 
dl-i  not  appear  in  the  nctiun.  Personal  judgments  thus  rendered  have  no 
operatioD  out  of  the  limits  of  tbe  state  where  rendered.  Their  efTects  are 
merely  local.   Preem.  Judgm.  g  574;  Black,  Judgm.  g  918. 

If  the  action  on  the  judgment  had  been  brought  against  Newell  alone,  and 
it  had  been  alleged  that  by  reason  of  the  nonservice  of  process  on  Wight  the 
jndgment,  as  one  in  personam,  was  enforceable  only  against  Newell,  the  com- 
plaint as  to  him  would  have  been  good.  This  was  the  precise  question  de- 
cided  in  Hanley  v.  Donoghue,  116  U.  S.  1,  6  Sup.  Ct.  Hep.  242,  and  to  the 
same  effect  see  Burt  v.  Delano,  4  ClifT.  till;  Sw^  v.  8tark,  2  Or.  97.  The 
court  in  those  cases  held  that  this  was  giving  to  the  jndgment  the  effect  wbi(^ 
the  United  States  constitution  and  statutes  contemplated.  But,  as  to  the  de- 
fendant who  was  not  servetl,  the  judgment  has  only  a  qualiSed  validity,  and 
is  cot  enforceable,  even  in  the  state  where  rendered,  against  bis  Individual 
property.  It  is  clear,  therefore,  that  it  will  constitute  no  bar  to  an  action 
against  him  in  any  other  state  on  tbe  original  cause  of  action.  Stone  v.  Wain^ 
toright^  147  Mass.  201.  17  N.  G.  Rep.  301;  Shirley  v.  Shattuck,  iS  Mete. 
(Mass.)  256.  In  Oakley  t.  AspinioalU  4  N.  V.,  at  page  621,  Bbonson,  C.  J., 
bald  that  such  a  judgment  was  regarded  as  void  in  this  state,  and.  speiUting 
of  the  old  joint  debtor  act,  applicable  to  domestic  judgments,  said  that  even 
such  a  "judgment  was,  at  the  xaoat,  only  prima  facie  evidence  against  the 
defendant  who  was  not  served  with  process;  and  that  only  w^bere  he  pleaded 
nothing  hut  nul  tiel  record  he  might  so  plf>ad  as  to  put  the  original  cause  of 
action  in  issue,  or  sbow  it  barred  by  tbe  statute  of  limitations,  and  thus  destroy 
tbe  whole  force  and  effect  of  the  judgment  as  evidence  against  him  in  the  new 
action.**  AndMuLLsxr, J.,lnthesamecase,(atpage535,)said:  "Suchajudg 
ment  lA,in  effect,  no  judgment  against  the  person  who  was  not  served  with  the 
process,  and  did  not  appear  in  the  snit  In  which  it  was  rendered.**  Without 
commenti.ig  on  the  cases  cited  by  the  plaintiff,  (all  of  which  have  been  care- 
fnliy  exami'iud.^  or  distinguishing  them  from  the  one  at  bar.  it  is  sutficient 
to  bold,  upon  principle  as  well  as  authority,  that  the  foreign  judgment  set 
outo  in  iha  pleadings  in  no  manner  affects  the  liability  of  the  defendant  Wight 
to  tbe  plaintiff  concerning  the  right  of  action  pleiided.  In  a  common-law 
action  against  two  or  more  defendants  on  a  Joint  obligation,  the  allegations 
in  tbe  pleading  must  affect  their  ultimate  liability  in  some  material,  respect, 
rbose  that  do  not  will  be  stricken  out  on  motion  of  the  defendants  to  whom 
tbey  do  not  apply.  As  to  them,  such  allegations  are  wholly  irrelevant,  and 
tbe/  may,  with  propriety,  invoke  the  rule  that  the  matter  which  is  not  mate- 
rial nor  the  subject  of  proof,  and  cannot  affect  the  decision  of  tbe  court,  must 
be  stridcen  out.  Code.  §  54.5;  Woode  v.  Morrell,  1  Johns.  Ch.  103;  Sank  v. 
KiUhinff.  11  Abb.  Fr.  435;  Kurtz  v.  MeBuire,  5  Duer.  660.  Motion  to 
strike  oat  and  to  compel  plaintiff  to  separate  the  causes  of  action  for  goods 
sold  wuSt  on  the  promissory  note,  granted,  with  910  costs. 


Ii(»XLLAB]>  e.  Oltdb  «t  al. 

(Acpvrlor  Cmrt  of  New  Torfc  Cltv>  Oeneml  Term.   October  24, 1899.) 

CoHTBAOT— DirroSHP  ov  Stock— Action  to  EtBOorsB— Dissolution— DarBirea. 

Vitiot  to  the  framathn  of  a  oorporatioa  hy  plaintiff  sod  defendaats,  tbey  entered 
tato  a  ooDtrast  to  the  efleot  that  aefendante  ehould  Iksw  ttie  maDageoMat  of  the 
eogpoftton,  and  would  guaraaty  to  plalotiff  epecUled  dividends  for  mvmi  years. 
Tbe  ooBtraet  was  to  exist  IndepeDdeDtly  of  che  corporatitm.  Vive  years  after  Its 
liiiasilliiii.  platatifl,  aotloa  la  the  name  of  the  peojilfl.  In  which  he  was  joined. 
V.20N.Y.8.IIO.9 — 28 
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prooDiwd  •  dlsBOlDtlon  of  the  ooipMratlOD.  Hdd,  thst  the  pmoarinff  of  mo6b.  diMo- 
Intlon  1^  plaintiff  was  &odeftaMtoaaaetitonDTUmoBsuahccm&aottoMoimr 
dlTidenu  aoorolng  thereafter.  15  N.  T.  Sapp.  909,  afflnned,  wlfhont  oplnlm. 

Appeai  from  trial  term. 

AotloD  bj  Jacob  LoriUard  against  Wlllluu  P.  OljAe  and  Benjamin  F.  <3j4» 
to  recover  mon^y^  due  on  a  contiaet.  From  a  jodgmuit  f w  ptointlffi  defbnd- 
ants  Appeal. 

For  opinion  at  trial  term,  see  15  N.  Y.  Supp.  809. 

Argued  before  Fkebdhan,  Duaso,  and  Giu>ebslebtb,  JJ. 

Boardman  <£  Soardman,  (Janwt  C.  Cartar  and  WUliam  jy'.  Dyktman*  of 
connseU)  for  appellants.  Qlover,  Sweesj/  <ft  9lo09r,  {David  Levontritt  and 
Aaa  Bird  €fardinar,  of  oonnsel*)  fiir  reapondent. 

FiEB  CuBiAH.  The  jQdgment  ^ipealed  from  la  afflrmed,  with  eoate.  oa  tha 
apinion  of  Uie  court  below. 


Gbbhan  Say.  Bank  or  Grrr  or  JXxw  Tobk  v.  Fbikhd  e(  oL 

(Superior  Court  of  New  York  City,  Qmsral  Term.  October  M,  IflM.) 

1.  InnRFUUSBx— BrTBor  or  DuoumB. 

Where  eeveral  persons  claim  money  deposited  Id  a  savliigs  hank,  and  thodeposl. 
tor  makes  an  alBaaTlt  that  he  asalnied  the  mon^  deposited  to  other  daimaiits, 
•nob  depositor  oannot  be  impleaded  by  the  bankln  an  aotlon  against  advene  oWm. 
ants. 

a.  Batzhos  Baitk— Dbfobit— Cum  bt  Tttlb  SoraBiOB. 

A  BSTlngs  bank  cannot  iDterplead  an  adverse  claimant  of  a  deporit  who  <daln» 
hy  title  Btiperlor  to  tbat  of  tbe  depoeltor,  wbere  sDcb  adTMse  malmant  doea  nok 
proceed  by  process  of  law  to  enforoe  his  rights. 

S.  a&ics— Aonoir  *T  AssiaKBB  or  Dbvostt— iKJimonoir. 

In  an  action  bj  a  savings  bank  against  a  depositor,  alleged  assignees  of  the  de- 
positor, and  one  P.,  wbocdslmed  that  the  depositor  stole  the  monev deposited  from 
htm.  It  appeared  tbat  the  depositor  made  affldavit  that  be  assigned  the  deposit  to 
the  defendants,  claiming  as  asalgneeB;  that  the  oharge  of  laroeny  bjP.  agmtnst 
the  depositor  was  dismissed  by  the  grand  Inry;  and  that  F.  had  not  asserted  Us 
right  to  the  deposit  by  process  of  law.  Held,  that  plaintiff  was  not  entitled  to  an 
liguDCtlon  to  restr^n  such  assignees  from  prosecuting  an  action  at  law  to  reoorer 
the  money  deposited,  since  defendants  could  not  be  required  to  Interplead  as  ad> 
verse  dafmsnts. 

Appeal  from  special  term. 

Action  by  tbe  German  Savings  Bank  of  the  city  of  Kew  York  against 
Emanuel  Friend,  Frederick  B.  Hoaae»  Thomas  Podrasky,  and  Jacob  Gatfr- 
man,  to  determine  the  adverse  dalma  of  defendants  to  monej  deposited  in 
plaintiff  bank,  and  for  an  injunction  ainlnst  defendants  Friend  and  House. 
From  an  order  denying  a  motion  for  the  injunction,  plaintiff  appeals.  Af- 
flrmed. 

Argued  before  Freedman  and  Gildebsleeve,  JJ. 

Sandent  Wagner  <£Au«r6acA,  {Lewie  i8and0r«,of poun8el,)forappeIfauit. 
Meln^fre  A  Settel,  {Frederick  B.  Bouee*  of  counsel,)  for  respondents. 

GiLDERSLEEVB.  J.  On  or  about  the  7th  day  of  April,  1892,  the  defttidtDt 
Guttmnn  deiKwited  tbe  sum  of J|180  with  the  plaintiff,  which  is  a  savings 
bank  organized  under  the  laws  <A  this  state.  Subsequently  the  defendants 
Friend  and  House  made  a  demand  upon  the  plaintiff  for  said  sum  so  dft< 
posited,  claiming  that  it  had  been  assigned  to  them  by  tbe  defendant  Gutt- 
man,  and  they  brought  a  suit  In  the  city  court  to  recover  such  sum,  which 
suit  is  defended  by  this  plaintiff  on  the  ground  that  it  knows  of  no  such  as- 
signment  by  Guttman  to  Friend  and  House.  Plaintiff  further  dafras  that 
Uio  defendant  Guttman  still  claims  the  deposit  as  his  own,  and  that  the  de- 
fendant Fodiasky  also  has  made  a  demand  on  plaintiff  for  it,  claimins  that 
laid  monqy'vas  stolen  ftom  him  liy  the  defendant  Guttman.  Plaintiff  baa 
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^erefbre  broaght  this  action  to  restrain  the  defendants  Friend  and  fiooae 
from  further  prosecuting  their  iaetlon  In  the  city  court,  and  also  to  compel  the 
respective  defendants  to  interplead  among  themselves,  and  praying  that 
plaintiff,  npon  the  payment  into  court  of  the  said  sum,  be  dischai^ed  from 
ali  liability,  and  be'allowed  its  costs  and  disbursements.  Plaintiff  applied 
to  the  court  for  an  Injanctlon  restraining  the  defendants  Friend  and  House 
from  a  further  prosecution  of  their  action  tn  the  city  oonrt,  and,  from  the 
order  denying  the  motion,  plaintiff  appeals  to  the  general  term. 

From  the  affidavit  of  defendant  Gutlman  it  appears  that  he  admits  making 
the  assignment  to  Friend  and  House,  and  denies  that  he  has  made  any  claim 
to  the  said  money  since  such  assignment.  This  disposes  of  any  apprehension 
that  plaintiff  may  feel  ss  to  the  position  of  the  defendant  Guttman.  It  also  ap> 
pears  from  the  appeal  papers  that  the  charge  of  stealing  the  money  made  by 
the  defendant  Fodrasky  against  the  defendant  Quttman  was  dismissed  by 
the  grand  jury.  We  think,  therefore,  that  the  plaintiff's  fears  of  the  claim 
of  Fodrasky  are  too  shadowy  and  unsubstantial  to  be  givoi  serious  considera- 
tion. Guttman's  claim  Is  disposed  of  by  his  own  affidavit.  In  ^hlch  he  swears 
be  assigned  it  to  Friend  and  House.  Fodrasky,  as  plaintiff,  asserts  claims  by 
title  superior  to  the  depositor,  Guttman,  alleging  that  Gnttman  stole  the  \ 
money  from  him;  hot  the  court  will  refuse  to  allow  a  savings  baiik  to  im- 
plead an  adverse  claimant  of  a  deposit  In  the  bank,  where  claimant  claims 
by  title  superior  to  depositor,  as  the  baok  cannot  dispute  the  title  of  Its  de- 
positOT,  {Lund  v.  Bank,  20  How.  Fr.  461.)  unless,  indeed,  the  third  party,  who 
claims  to  have  been  despoiled  of  his  money,  proceeds  by  process  of  law  to  en- 
force  his  rights,  which  Fodrasky  has  not  done.  See  Lund  t.  Sank,  28  How. 
Ft.  258. 

We  are  of  the  opinion  that  the  plaintiff  Is  not  entitled  to  an  interpleader, 
and  therefore  no  right  to  the  injunction  sought  existed.  The  motion  for  the 
injunction  was  pn^rly  denied.  The  order  appealed  from  is  affirmed,  with 
•10  aoati  and  dlsbunementi. 


DouoLAM  V,  MsnsR. 
(Superior  Court  ctf  New  Tork  Citv,  General  Tenik  Ootciber  M,  ISBK) 

ItaKfOVaBT— BXAMIKATIOH  OT  PaSTT  BBTOaS  TrIAI.. 

WUIe  passing  defendanVs  Htore,  plaintUt  waa  atmck  br  an  Iron  bar,  wUeh  fell 
from  an  elevator,  and  was  leaderea  nnoonaoioas  bj  the  olow.  In  his  action  for 
temaffes  plalnUfl  procured  an  order  under  Code  Civil  Froo.  %970et  aeq.,  reqalrinff 
defendaat  to  Bubmlt  to  sn  examloatlon  as  a  witness  before  the  triaL  In  oompli- 
anee  with  rule  83  of  the  general  rules  of  practice,  requiring  that  the  affidavit  on 
which  such  order  Is  obtuoed  shall  specify  the  facts  and  circnmstanoes  which  show 
that  the  examlDation  of  the  party  is  material  and  necessary,  plalntifE  swore  that  he 
believed  that  defendant  knew  the  name  of  the  physiciaa  who  attended  hbn,and 
the  names  of  the  various  wttneases  who  were  present  at  the  aoddent,  whom  plalii- 
tifl  would  need  to  prove  the  manner  of  the  accddent  and  the  Injury  received,  as 
well  as  the  ownerahip  and  management  of  the  elevator  lift  which  caused  the  injury, 
ud  that  plaintiff  did  not  know  the  name  of  the  physioian  or  of  said  witnesses. 
Held,  that  the  azaminatlon  should  be  coofloed  to  defendant's  ownership  of  the  ele- 
Tator,  Us  relations  to  the  perstwa  having  it  ia  charae  at  tiie  time  of  the  injury, 
and  the  disclosure  of  the  name  and  address  of  the  physician  called  by  defendant 
at  the  time  of  the  aoddent  to  attend  plaintiff's  Injories. 

Appeal  from  special  tom,  New  York  county. 

Action  lijjobn  JDooglass  against  Henry  J.  Meyer.  Upon  an  affidavit 
comparing  with  tbe  Tequirements  of  the  Code,  plaintiff  procured  an  order  re- 
quiring defendant  to  submit  to  an  examination  as  a  witDeaa  before  trial  on 
tbe  part  of  plaintiff.  From  an  order  of  the  special  term  denying  a  motion 
made  by  the  defendant  to  vacate  tbe  order  for  examination,  defendant  appeals. 
Affirmed. 

ThB  plaintiff  oranplalna  tha^  while  passing  the  defendant's  place  of  busl- 
oees.  be  wae  struck  by  an  iron  bar  falling  from  the  elevator  lift  in  front  ot 


Digitized  by  Google 


436 


HSW  YOBX  8UPFLX1CKIIT,  vol.  20.     [SapoT.  Ct.  N.  Y. 


defendinrt*B  «tore;  thnt  the  blow  reodend  the  pI^ntifF  unconacioaa.  uod  he 
was  carried  Into  the  detendaDt'a  premisea,  and  there  reetored  to  conacjouaneaa 
by  a  pbjBidan  procured  by  the  defendant;  and  that  the  plaintiff  waa  there- 
after sent  home  in  a  cab.  Plaintiff  sues  to  recover  $1,000  for  his  Injuries, 
charging  n^ligence  on  the  part  of  the  defendant  and  his  servants  In  the 
management  of  the  lift.   Xlie  defendant  in  his  answw  denies  all  liaUlity. 

Argued  before  Fbbbdvan  and  MoAdah.  J  J. 

Jas.  fforrettt  tor  appellanL   B.  K*  KUaam,  for  respondent. 

MoAdau,  J.  The  general  rules  of  practioe  provide  that  where  an  examlna- 
Uon  is  required  under  sections  870-872,  Code,  the  affidavit  shall  speeltr  the 
facts  and  circumstances  which  show,  in  conformity  with  solidiTiBioD  4  <A 
aection  872,  that  the  examination  of  the  party  is  material  and  neoeesary. 
Bnle  83.  In  compliance  with  this  rule,  the  plaintiff  swears  he  believes  "that 
the  defendant  knows  the  name  of  the  physielan  who  attended  the  plaintiff, 
and  the  names  of  the  various  witnesses  who  were  present  at  the  accident, 
whom  deponent  will  need  to  prove  the  manner  of  the  accident  and  the  injury 
tlwn  received  by  him,  as  well  as  the  ownership  ami  management  of  the  ele- 
vator lift  which  caused  the  injury,  and  that  the  plaintiff  dues  not  know  the 
name  of  the  pliy^cian  or  of  said  witnesses."  While  it  is  true  the  Code  pro- 
visions apply  to  all  actions,  the  right  la  qualified  by  the  condition  that  tlie 
examination  may  be  had  only  in  cases  where  the  same  is  "both  necessary  and 
material,"  and  where  the  witness  might  be  compelled  to  testify  to  the  saooe 
facts  at  the  trial.  The  judge  to  whotn  tlie  application  is  made  is  to  deter- 
mine the  materiality  or  necessity  from  the  facts  stated,  and  he  is  to  see  Uuit 
the  privilge  is  not  abused,  because  the  mere  circumstance  that  a  party  has 
been  examined  before  trial  does  not  preclude  tils  examination  at  the  trial, 
{Berdnll  v.  Berdell,  27  Hun,  24;  MUland  v.  BoyrUon,  79  N.  Y.  63U;)  and 
the  court  may,  upon  all  the  facta  i4>pearing,  vacate  the  order,  and  leave  the 
party  to  take  the  examination  at  the  trial,  {JenkiM  v.  Putnam,  106  N.  T. 
at  page  27G,  12  N.  E.  Kep.  615.)  Where  it  appears  that  the  proceeding  is 
experimental,  unnecessary,  instituted  to  vex  or  harass,  or  for  idle  or  frivo- 
lous purposes,  the  order  should  be  vacated.  Sumner  v.  Hosford,  12  Wkly. 
Dig.  440.  If  the  proceeding  contemplates  a  broader  line  of  examination 
thHn  Is  necessary  and  material,  "it  Is  for  the  judges  now,"  said  tJis  court  at 
appeals,  "by  rulee  of  practice  and  by  rulings  at  the  examination,  to  keep  the 
plaintiff  within  proper  bounds,  and  to  ward  off  from  the  party  all  inquiry 
which  is  vain  or  curious."  Qlenney  v.  StedtoeU,  64  N.  Y.  ^  page  123.  In 
Herbage  v.  City  of  Utica^  109  N.  Y.  81,  16  N.  Kep.  62.  an  order  limiting 
an  examination  was  revised,  because  "the  order  appealed  from  waa  so  lim- 
ited, not  according  to  the  discretion  of  the  court,  by  which  it  might  have 
have  been  restrained,  but  because,  as  appeared  by  the  order,  the  court  whs 
of  opinion  that  it  had  no  power  to  order  otherwise."  Indeed,  section  873  of 
the  Code,  as  amended  in  1879,  expressly  declares  that  the  judge  who  grants 
the  order  may,  in  his  discretion,  "deaignace  and  limit  the  particular  natters 
as  to  which  the  party  shall  be  examin^;"  and  whateverdiscretion  the  judge 
below  had  in  the  premises  may  be  exercised  by  the  court  at  general  term,  for 
the  appeal  is  nothing  more  or  less  than  a  continuation  of  the  same  proceed- 
ing in  the  same  court.  Phtppii  v.  Carmtin^  26  Unn.  618.  The  power  was 
exercised  by  the  general  term.  In  Kinsella  v.  Railroad  Co.,  (Super.  K.  T.) 
19  K.  Y.  Supp.  188,  in  which  the  court  intimates  that  the  granting  of  un- 
restricted orders  for  the  examination  of  parties  in  negligence  cases  leads  to 
great  and  unnecessary  oousumptlon  of  time  and  hardship  to  litigants,  with- 
out commensurate  results,  and  decided  t-o  modify  the  order  by  limiting  the 
examination  within  certain  specified  bounds. 

The  ri^ht  to  the  examination  is  subject,  therefore,  to  the  power  of  the 
eoiirt  to  oonflne  the  toope  of  the  examination  to  tha  legal  naoeaaitiw  of  tiie 
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par^  who  seeka  It.   We  make  tb«n  obacsratloos  becmse  the  plalntifl  aeaks 

to  ascertain  from  the  defendant  the  names  of  the  various  witnesses  who  were 
present  at  the  accident,  and  the  authorities  hold  that,  where  the  object  of 
ttie  examination  la  to  enable  the  moving  party  to  look  up  witnesses  to  be 
used  against  iiis  opponent,  It  will  not  be  allowed*  (Beach  t.  Mayors  «Ui.„  14 
Hnn,  79;  Chapin  v.  TTunr^paou,  16  Hun,  53.)  nor  will  the  examination  be  per- 
mitted  to  discover  the  testimony  which  the  adverse  party  may  be  able  to  give 
in  support  of  his  defense,  (Bank  v.  Boynton^  29  Hun,  441;  Sahepmoes  v. 
Bouston,  1  Abb.  If.  G.  481.)  If  these  liberties  were  allowed,  every  railrond 
company  might  be  required  by  parties  prosecuting  them  for  negligence  to 
furnish  the  names  of  ail  their  witnesses  in  advance  of  the  trial,  a  course  not 
sanctioned  In  the  conduct  of  civil  causes.  We  think  the  examintitioD  should 
be  limited  to  the  defendant's  ownership  of  the  elevator,  and  his  relations  to 
the  poBons  who  bad  it  in  charge  at  the  time  of  the  injury,  followed  by  the 
disclosure  of  the  name  and  address  of  the  physician  called  by  the  defendant 
to  attend  the  plaintiff.  This  information,  seeiiiingly  importimt.  ie  within  the 
pecnliar  knowledge  of  the  defendant,  Is  material  to  the  plaintiff's  caw,  the 
tsfltabllshment  of  the  fnots  essential  to  the  recovery  aoaght  for,  and  an  exam- 
inatirn  of  the  defendantrespecting  the  same  substantial  legal  right.  Carter 
v.  C^ooci,  (Sop.)  10  N.  Y.  Supp.  647;  Stoeengy  v.  SturgUt  24  Hun,  162;  Gold- 
berg V.  SoberU,  12  Daly,  389.  67  How.  Pr.  269.  In  Sweeney  v.  Sturgie, 
eupra.  the  Injury  was  done  by  a  machine,  the  ownership  of  which  was  de- 
nied, and  the  court  held  that  the  plaintiff  had  the  rigjit  to  establish  such 
ownership  by  the  defendant's  examination  before  trial.  In  Goldberg  v.  Ho^ 
erte^  mpra,  the  copartnership  of  the  defendants  was  denied,  and  the  court 
held  that  the  plaintiff  was  entitled  to  examine  the  defendantas  respecting  tlie 
same.  See,  also.  Glenney  v.  Stedwell,  64  N.  Y.  at  page  122.  Examinations 
as  ic  such  matters  are  not  experimental  mAely,  but  in  the  nature  of  the  tils- 
covery  formerly  allowtd  ia  wqatty,  {€fl«tmey  v.  StedtoOl,  tupra,)  although 
the  Code  provisions  are  far  more  than  a  substitute  for  the  old  bill  of  discov- 
ery.  {Hynee  v.  MoDermott,  65  How.  Pr.  at  page  260.)  Disclosure  here 
sought  for  la  necessary  to  supply  the  links  in  the  chain  which  associate  the 
the  defendant  with  the  liaMlity  chargnl.  The  riglit  to  examine  an  adverse 
party  before  trial  has  frequently  been  before  the  courts,  and  bas  caUed  forth 
many  adjudications  open  the  subject.  This  Is  owing  in  part  to  the  numer- 
ous phases  in  which  the  question  was  presented,  and  the  difficulty  of  apply- 
ing immutable  rules  to  all  cases  In  which  such  examinstioos  were  claimed. 
in  view  of  this  fact,  probably,  the  court  of  appeals,  in  Jmkine  v.  Putnam, 
106  N.  Y.  at  page  276,  12  K.  £.  Bep.  618,  said:  "It  la  one  of  those  matters 
of  |H>ctice  which  should  always  be  left  to  the  distvetlonof  the  court  of  original 
Jorisdietjon,  and  Its  decision  should  not  be  reviewed  here,  unless  it  appears 
from  its  order  that  the  decision  was  placed  upon  some  ground  of  law  not 
involving  discretion."  With  the  iDodificati(m  aaggeitted  the  order  la  right* 
and  moat  be  afflrmed,  but  without  costs. 


CORBieAH  V.  CONBY  IaX.AND  JOCKBT  ClUB. 

{Superior  Court  of  2ffew  York  City,  Omeral  Term.   October  M,  169B.) 

L  Sax-k  or  Rioa  Hoa»— TxAHsm  or  EireAoniBim— OoHsiTioira  or  Bau. 

The  ownen  of  a  maiB  In  foal  entered  the  colt  tor  a  race  known  as  the  "Fatort 
ty, "  vhidb  was  to  be  ran  under  the  managemeot  of  a  Jockey  olub.  The  rules  of 
the  club  allowed  colta  that  had  been  entered  to  be  sold,  aad  stated  that  the  adver- 
tised ooodltioDs  of  sale  would  be  Btiffldent  evidence  that  they  were  sold  with  tbelr 
eivegementft.  The  oolt  In  question  was  sold,  and  the  desorlpUon  of  blm  In  Ute 
oataugua  of  sale  stated  that  he  was  eligible  to  tbe  Futurity  race,  but  in  (he  recn- 
lar  cendltiODS  of  sale  there  was  no  meotlOQ  of  bis  eagagemente.  Heltt,  that  uie 
statement  in  Uie  description  of  tbe  colt  that  be  was  eligible  for  tbe  raoe  oonld  not 
be  Interpreted  as  one  of  ttte  conditions  of  sale^nd  benoe  there  was  no  erldanoe 
that  be  was  said  with  Us  sngagamenta.  15  N.  X.  Supp.  70S.  rerersad. 
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%.  AssooiXTioiTS— BxBOiimrB  ComiTm— DisonnoHAST  Foweh. 

The  executive  committee,  appointed  under  the  rules  of  a  jockey  dull  to  settle 
disputed  poluts  tbat  may  arlM,  are  the  final  arbiters  in  regard  to  the  rifcbts  of 
horses  to  enter  any  of  the  club's  races,  and  tbe  decision  of  MCh  oomnittee  will  not 
be  disturbed  by  the  courts  exoept  for  plain  abue  of  powor. 

Appeal  from  special  term.  ' 

Action  by  Edward  Gorrigan  against  the  Coney  Island  Jockey  (Sab.  Tbe 
special  term  granted  a  mandatory  injonctlon  directing  the  defendant  to 
permit  the  colt  Huron,  owned  by  plaintlfF.  to  take  part  in  the  race  called 
the  "Futurity,"  on  the  29th  day  of  August.  1891.  From  the  order  granting 
such  injunction,  (15  N.  Y.  Supp.  706.)  defendant  appeals.  RevecBed. 

Aj^gued  before  Fkesduah,  Duqbo,  and  Gi]:j>JEBSLEBrB,  JJ. 

PZatt  Botoerg,  {John  M.  Bowert,  of  counsel.)  for  appellant.  Horn  A 
Bummelt  {A,  H.  Humm^t  of  counsel,)  for  respondent. 

GxLDERSLBEVi:,  J.  The  defendant,  the  Coney  bland  Jodktj  Club.  Is  a 
onrporation  existing  under  tbe  laws  of  tbe  state  of  New  York,  owning  what 
Is  known  as  the  "Con^  Island  Bace  Track,"  and  is  engaged  in  Um  business 
of  mnnlog  thoroughbred  horses-  over  its  course  at  said  track  for  stakes  and 
purses.  Among  ^e  stake  races  arranged  by  tbe  defttidant  Is  a  race  known 
ai  tbe  "Futurity. "  The  entries  of  eontestants  for  this  race  are  made  before 
the  contesting  hones  are  bom.  The  owner  of  a  mare  in  foal  enters  the  un- 
born foal  of  such  mare,  to  be  rnn  at  the  age  of  two  years.  In  the  year  1888. 
pursuant  to  the  provisions  and  the  conditions  of  said  race,  one  Gen.  Jackson, 
the  owner  of  the  Belle  Meade  Stud  Farm,  of  Nashville,  Tenn.,  entoed  for 
tbe  said  race  the  unborn  foal  of  a  oertiUn  thoroughbred  mare,  known  as 
**Brunette."  by  a  tboroughlned  running  hwee  Iroquois.  This  foal  was  born 
In  the  spring  of  1889,  and  was  named  ''Huron."  Tbe  phdnUiC  is  engai;ed 
in  the  business  of  breoUng,  purchasing,  and  running  horses  for  purses  and 
stakes,  and,  on  the  24th  day  of  April,  1890,  purdused  tlu  s^  colt  Hnron  at 
public  auction. 

It  is  manifest  Uut.  If  tbe  plaf  ntifC  has  a  oause  of  action  here  against  the 
defendant,  its  has  Its  basis  In  the  rights  Uiat  be  acquired  by  the  purchase  of 
tlie  said  colt  Hnron.  Our  first  inquiry,  therefore,  is:  What  rights  in  re- 
spect of  the  Futurity  race  did  the  plaintiff  get  by  his  said  purehase?  It  Is  tbe 
contentionof  tbe  plslntlff  that  the  ocdt  Huron  was  sold,  "with  all  of  his  racing 
engagements."  among  which  was  the  Futurity;  and  that  by  means  of  this 
pnrouue  of  the  colt  lie  became  entiUed  to  run  the  said  colt  Ln  ths  Futurity 
race  on  August  iS9, 1891.  It  must  be  conceded  that,  at  the  time  of  the  sale, 
tn  April.  1890,  the  said  colt  was  eligible  as  a  conroeUtor  for  the  Futurity. 
In  the  catalogue  of  sale  he  was  described  as  "Eligible  to  Gon^  bland 
Futnrity,  1891. "  We  do  not  understand  that  any  claim  is  made  to  the  con- 
trary. We  i^ree  with  tbe  learned  court  below  that  this  announcement  of 
tbe  colt*s  eligibility  in  respect  to  the  Futurity  race  meant  that  be  was 
"legally  qualified  to  enter  Into  it."  The  question  to  be  met.  however,  is  this: 
Was  he  sold  with  this  engagement?  This  right  or  privilege,  called  an  "en- 
gagement," had  its  origin  in  a  contract  entered  into  between  Gen.  Jackson, 
the  owner  of  Belle  Meade  Stud  Farm,  and  the  defendant;  and  it  cannot  be 
raiforced,  except  in  pursuanceof  the  terms  and  conditions  of  tbat  contract.  If 
by  the  purchase  the  plaintiff  became  the  owner  of  tbe  colt*e  engi^ements,  and 
succeeded  to  the  rights  of  Gen.  Jackson,  he,  in  his  efforts  to  enforce  those 
rights,  must  submit  to  the  rules  of  the  defendant,  under  and  aubject  to  wUch 
the  contract  was  originally  made.  Rule  61  of  defendant  provides  that,  when 
the  horse  is  sold  at  public  auction,  the  advertised  conditions  of  the  sale  are 
BufQcient  evidence  that  he  was  sold  with  his  engagements.  As  we  read  the 
catalogue  of  the  sale,  we  do  not  understand  the  words  "Eligible  to  Coney 
Island  Futurity,  1891.  Brood  Mare.  Sweep  Stakes.  West  Side  Fark,  Nash- 
ville. 1891."  as  constituting  one  of  the  oonditims  vt  the  sale.  It  was  a  por^ 
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tion  ot  the  description  of  the  eolt,  and  a  statenent  of  the  poaelblliUes  that  ■ 
pnrcliaser  might  realize.  The  conditions  of  the  sale,  as  poblished  In  the 
catalogue,  were  atH  forth  In  Sve  paragraphs,  nnmbered  res|ffictiTely  from  1 
to  5*  and  contain  no  reference  whatever  to  the  ei^agements  of  the  ccrit 
Hnron*  or  any  other  horse.  lu  the  conditions  of  sale  no  engagements  are 
Bpedfled,  as  provided  for  by  section  61,  "Rales  of  Baeing,  R^ulatlons  of  the 
Ooarse,  and  Betting  Bales,"  adopted  by  the  defendant,  and  in  force  at  the 
time  the  contract  under  consideration  was  entered  into  between  Oen.  Jack- 
son and  the  defendant.  We  fail  to  find  any  evidence  in  the  record  to  support 
the  oooelusion  that  the  colt  Huron  was  sold  with  his  engagements. 

We  cannot  agree  with  the  learned  court  below  that  the  statement  "Eligi- 
ble to  Coney  Island  Futurity,  1891,"  in  the  deecripticm  of  the  colt  Huron, 
can  be  read  in  with  the  conditions  of  the  sale,  and  operate  as  a  declaration 
bythe  vendor  that  the  colt  Huron  was  sold  wlUi  hfa  engagementB.  We  think 
that  it  cannot  even  be  said  that  a  representation  as  to  the  eligibility  to  the 
Fntarity  race  was  one  of  the  conditions  of  sale.  Gould  it  be  given  an  inter- 
pntetiun  so  elastic,  it  would  certainly  be  unreasonable  to  make  the  further 
daim  that  this  description  meant  a  sale  of  the  colt  with  his  engagements. 
Had  it  been  the  intention  of  Gen.  Jackson  that  the  sale  of  the  horses  in  qiies- 
tion  should  be  with  their  engagements,  it  was  a  condition  so  easily  expressed 
tliat  we  are  justified  in  assuming  that  It  would  have  been  set  forth  In  the  oat- 
alogoe  with  perfect  clearness.  The  engagements  of  a  race  horse  constitute 
an  important  factor  with  purchasers  in  p^ing  an  estimate  upon  his  value, 
and  are  a  feature  ot  the  business  that  receives  important,  and  not  slight,  con- 
sideration. Again  the  owner  of  the  Belle  Meade  Stud  Farm  had  good  reasuns 
tat  not  selling  his  horses  at  public  auction  with  their  engagements.  The 
■ale  was  a  large  one.  If  the  horses  were  sold  with  their  engagements,  be. 
Gen.  Jackson,  remained  liable  for  forfeits,  which  would  amount  to  a  large 
sum,  and  would  entail  much  trouble  and  possibly  great  loss.  Purchasers, 
having  boogbt  horses  eligible  for  ceitaln  races,  could  readily,  by  private  treaty 
with  the  v«idor,  in  accordance  with  the  rales  adopted  by  the  defendant  and 
other  racing  associations,  secure  all  rights  to  engagements  which  the  vendor 
had.  The  letter  of  May  4. 1890,  to  the  secretary  of  tiie  defendant  by  Mr.  Car- 
ter, Gen.  Jackson's  agent,  declaring  the  colt  Huron  out  of  the  Futurity  for 
1891,  aapports,  with  much  force,  the  contention  of  the  defendant  that  the 
eolt  was  not  sold  with  his  engagements.  If  be  was  sold  with  his  engage- 
ments, then  the  vendor,  a  few  days  after  having  made  the  sale,  assumed  au- 
thority over  the  engagement  with  wlilch  he  hs^  just  parted, — a  very  unrea- 
sonable and  improbable  act  for  the  proprietor  of  such  a  large  establisliment  as 
Belle  Heade  Stud  Farm.  Furthermore,  the  letter  of  May  II,  1891,  by  Mr. 
Ku|}l  to  the  secretary  of  the  defendant,  and  the  telegram  of  May  16,  1891,  to 
the  secretary  of  the  defendant  from  the  plaintifT,  indicate  very  clearly  that, 
if  the  plaintiff  did  buy  the  colt  Huron  with  his  engagements,  he  did  not  know 
it.  If  credit  is  to  be  given  tu  Mr.  Carter's  affidavit,  we  have  direct  proof  that 
the  Futurity  engagement  of  the  colt  Huron  was  the  subject  of  negotiations 
between  the  vendor  and  plaintiff,  and  resalted  iii  the  puUntiirB  dwUniug  to 
assume  the  engagement. 

If,  however,  the  plaintiff  did  purchase  the  colt  Huron  with  his  engage- 
'  ments,  and  succeeded  to  all  the  rights  of  Gen.  Jackson  In  respect  of  the  colt 
and  the  Futurity  race,  and  there  was  a  question  whether  the  plaintiff  had  or 
had  not  a  right  to  run  the  said  colt  In  the  Futurity  race  of  1891,  the  executive 
commitleeof  the  defendant  were  the  flnal  arbiters.  The  executive  committee 
of  the  defendant  corporation  decided  tliat  the  said  colt  Huron  was  not  eligible 
to  start  In  the  Futurity  race  of  1891,  and  that  decision  this  court  will  not 
overturn.  One  of  the  rules  In  force  when  the  original  contract  was  made, 
knowledge  of  which  the  vendor  of  the  said  colt  will  be  presumed  to  have  had, 
is  as  follows:  **  If  any  case  occur,  which  is  not,  or  which  is  alleged  not  to  be. 
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provided  for  by  thew  rales,  it  shall  be  determined  by  the  executive  committee 
in  such  manner  as  they  think  best,  and  conformable  with  the  uB.tge  of  ttw 
turf."  The  executive  committee  of  the  defeodant  corporation,  indenjing  the 
right  of  the  plaintiff  to  run  the  said  colt  Huron  in  said  race,  so  far  as  uppeon. 
acted  in  good  fwth.  and  bad  sufflcteiit  evidence  before  them  to  sustain  Ibetr 
conclusion.  Courts  of  equity  rarely  interfere  with  the  exercise  of  discretion- 
ary povers  by  corporate  bodies  or  their  officers,  to  whom  such  powers  are cod- 
Bded.  Where  acts  requiring  the  exercise  of  judgment,  science,  or  professimial 
skill  are  confided  to  the  discretion  of  the  officers  of  a  corporation,  the  exercise 
of  tliat  discretion  will  not  be  lightly  disturt>ed;  nor  will  such  officers  be  en^ 
joined,  except  when  abusing  their  power  to  the  injury  of  othen.  See  Walker 
v.  RaUroad  Co.,  8  Ohio,  38;  Cooper  v.  Williams,  4  Ohio,  258;  High,  Inj. 
g  763.  Executive  committees  of  jocltey  clubs  and  social  clubs  are  supreme 
within  themselves,  when  witliin  the  scope  of  their  recognized  authority;  nod 
where  there  is  any  evidence,  and  the  party  concerned  has  an  (^portunlty  to 
be  henrd,  in  the  absence  of  fraud,  courts  should  not  interfere  with  their  de- 
cisions. When  the  original  contract  was  entered  into,  which  secured  to  the 
owner  of  the  colt  Huron  whatever  rights  existed  in  respect  to  the  Futnrity 
race,  the  owner  of  the  said  colt,  in  effect,  subscribed  to  the  defmdan^s  rules, 
and  they  are  binding  upon  his  successor.  Those  rules  named  the  tribunal  to 
which  any  dispute  that  might  arise  out  of  the  contract  should  be  submitted. 
Thaftribunai  was  the  executive  committee  of  the  defendant  corporation.  They 
had  jurisdiction  of  the  cause  of  action  alleged  in  the  complaint  herein,  and  it 
was  the  duty  of  the  plaintiff  to  submit  to  their  decision.  The  statute  lavrsof 
tills  state  give  the  defendant  the  right  to  conduct  raoen  at  certain  apeclQed 
times.  The  right  to  settle  oontroversles  like  the  one  in  question  is  just  as 
firmly  established,  though  it  rests  upon  a  different  foundation.  It  has  the 
support  of  sound  principles  of  equity  declared  in  a  long  line  <rf  anthoriliea. 
The  plaintiff  having  rested  quietly  for  over  a  year,  and  after  hnndreds  had 
acted  upon  the  situation  as  it  then  existed,  came  forward  at  the  last  moment, 
and  demanded  an  entrance  for  his  horse.  His  demands  eonld  not  have  been 
granted  without  doing  great  injustice  to  other  competitors  and  to  patrona  of 
the  tnrf  generally.  We  are  of  the  oplntm  that  the  ezecotiTO  committee  of 
the  defendant  corporation  were  fully  wiuranted  in  the  oonna  that  Omj  por- 
iued.  The  order  appealed  from  abonld  be  reversed,  and  the  inJnncUtm  dia- 
Botred*  with  coats  and  disbursements  to  the  defendant.  All  coneor. 


Talcott  «.  Lett  et  al* 
(Superior  Court  qf  Nmo  TorH  City,  SqpUtu  Term.  JvOj  11,  UHL) 

L  VkAVDDLBNT  CoXVBTAHCSS— HtTBBAXD  TO  Win— KSOOBSlTIOir. 

Though  Laws  t8S7,  c.  687,  authorizes  transfers  from  a  husband  to  bis  wife  founded 
on  love  and  affectton,  yet,  where  a  deed  of  gift  made  while  the  hosband  Is  solvent 
la  withheld  from  record  becaose  he  believes  It  la  inoperative,  a  sobsequeat  con- 
veyance,  made  In  cootemplatton  of  Insolvmiqr  to  atiiira  penoa  who  oonveya  the 
land  to  the  wl^  la  feaodaleBt  a*  to  ofaditoia,  though  niaae  to  eKeotoate  the  first 
conveyance. 

2.  Same— Fbrsoval  Judghbkt  against  Grantbb. 

A  creditor  is  entitled  to  a  personal  judgment  agaiost  one  who  conveys  to  a  third 
parson,  land  coov^ed  to  bar  m  fraud  of  toe  eredntx*,  reotiving  as  mnoii  sa  the  land 
is  worth  above  inonmbcanoasu 

Action  by  James  Talcott  against  Norrls  Levy  and  others. .  3>ecree  for  plain 

tiff. 

Carter,  Piimsy  A  Kelloggt  for  plaintiff.  Ira  Leo  Bamberger,  for  defend- 
ants. 

MoAoAH,  J.  The  bill  was  filed  by  a  judgment  creditor  to  set  aside  as 
fraudulent  two  deeds  of  premises  No.  170  £ast  Ninety-Fifth  street,  in  the 
city  of  New  York.— one  made  biy  the  judgment  debtor  to  Ibhlke  fiharmaefr. 
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Julj  9.  1888,  and  the  other  made  bj  Chftmmck  to  Bebeoca  Leyy,  the  wife  of 
ithe  jndgment  debtor.  Jaly  10, 1888.  The  coDTeyaoees  were  subject  to  a  810,- 
000  iDortgage,  and  the  property  was  worth  aboat  $14,000.  The  tmnsfers 
were  made  without  consideration,  and  for  the  purpose  of  putting  the  title  in 
]{ebecca  Levy,  Charmack  acting  as  a  mere  conduit.  The  conTOyaneee.  if 
they  rested  upon  these  facts,  would  have  to  be  set  aside,  but  the  explanation 
•offered  requires  serious  thought  before  reaching  that  conclusion.  It  appears 
that  the  judgment  debtor,  on  February  17,  1888,  while  doing  a  prosperous 
business,  and  before  the  debt  was  contracted  for  which  judgment  went  against 
him,  exrcuted  and  delivered  a  deed  of  the  really  In  questlOD  to  his  wlfie,  Ee- 
hecea.  intending  to  make  a  gift  of  the  property  to  lier.  The  deed  was  not  put 
upon  record,  because  the  defendant  was  advised  that  a  deed  executed  from  a 
iiuaband  direct  to  his  wife  was  void,  and,  followtng  this  advice,  the  two  deeds 
in  question  were  subsequently  executed  and  recorded  tn  conflrmation  of  what 
had  been  done  before.  This  feature  requires  us  to  review  the  entire  transao- 
tion.  and  to  construe  the  three  deeds  as  links  in  one  chain,  that  the  strength 
-of.  all  may  he  tested  together.  Separate  ovrnershlp  by  the  wife  is  now  possi- 
ble, and  she  may  take  the  legal  title  to  personal  property  (even  a  transfer  of 
the  purchaser's  interest  in  a  contract  for  the  siUe  of  land)  by  gift  direct  from 
her  hnsband.  ffrukat^y.  Bendheitn,  127  N.  Y.  590, 28  N.  £.  Rep.  417 ;  Sellv 
V.  Cafi^^betl,  2  Al>b.  Dec.  492.  A  husband  honestly  indebted  to  his  wife  may 
give  to  her  a  chattel  mortgage  to  secure  the  debt,  although  he  is  at  the  time 
-of  executing  it  unable  to  pay  all  his  debts  In  fall.  8paiUcUng  v.  Keym,  125  N. 
Y.  11!^,  26  N*.  E.  Bep.  15.  As  to  real  estate  the  rule  is  somewhat  different. 
Tbns,  in  WhiU  v.  Wager,  25  K.  Y.  S28,  It  was  held  that  a  deed  executed  by 
H  wife  to  her  husband  was  ineffectual  to  pass  title.  To  the  same  effect  is 
if  irusnv  v-  Peebles,  32  N.  T.  423.  in  which  case  it  was  held  that  the  deed 
migb^,  however,  \m  established  in  equity  where  a  cunsidA'ation  had  been 
pnii?.  In  Sunt  v.  Johnson,  44  H.  Y.  27-.  the  conveyance  was  by  the  husband 
to  the  wife,  and  the  court,  referring  to  White  v.  Wager,  tupra,  said:  "That 
case  differs  from  the  present  action  in  this:  that  it  was  a  conveyance  by  the 
wife  to  the  husband;  this  was  by  the  husband  to  the  wifa  They  do  not 
nei^sailly  stand  on  the  same  basis  In  equity.  It  is  the  duty  the  husliand 
to  provide  an  assured  and  comfortable  support  for  his  wife  during  bis  life, 
jind  after  his  death.  Noduty  rests  upon  the  wife  to  provide  fortbe  husbaqd. 
*  *  *  An  application  of  the  husband's  property  for  her  comfort  Is  emi- 
nertlv  equitable,  and  has  l>een  favored  bv  the  courts  from  their  earliest  ex- 
IstenM."  In  Dean  v.  Railroad  Co.,  119  N.  Y.  540,  23  N.  E.  Bep.  1054,  It 
WHS  held  that,  prior  to  the  passage  of  the  act  of  1887,  c.  537,  a  deed  of  lands 
from  husband  to  wife,  or  from  wife  to  husband,  was  void,  and  did  not  oper- 
-ate  to  divest  the  grantor  of  title,  unless  founded  upon  valuable  or  meritorious 
consideration,  such  as  would  enable  a  court  of  equity  to  sustain  It.  This 
■case,  like  White  v.  Wager,  mpra,  was,  in  the  language  of  the  court  in  Hunt 
V.  /oAfuoR,44  N.  Y.,  at  page  35,  **well  decided  upon  its  facts,  and  that  with- 
out trenching  upon  the  well-settled  powers  of  the  court  to  afford  equitable 
relief  in  a  proper  case,  and  when  presented  by  the  parties  entitled  to  ask  for 
It.  **  W(nan»  v.  Peebles,  aitpra,  was  decided  upon  the  ground  that,  the  deed 
from  the  wife  to  the  hustmnd  "being  wholly  without  cooBideratlon,  a  eoort 
of  equity  would  not  Interfere  to  sustain  It." 

The  deed  executed  the  judgment  debtoi  to  his  wife.  Rebecca,  on  Pebm- 
nry  17>  1888,  being  after  the  act  of  1887,  e.  587.  expressly  authorizing  such 
traufeis,  was  good  both  at  law  and  in  eqnity;  and,  being  founded  on  love, 
-affection,  and  liie  obligation  to  support  his  wne  and  family,  might  have  been 
held  valid  as  waintt  all  but  existing  creditors,  If  It  bad  been  placed  on  recand 
at  the  time  of  Its  delivery  to  her,  and  if  the  grantee,  in  her  answer,  had 
liieaded  Its  execution  and  delivery.  See,  also.  Laws  1892,  c  S94»  authorizing 
■»  DMnied  woman  to  enter  into  any  compact  with  her  husband,  which  act  la 
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supposed  to  destroy  the  last  remnnnt  of  marital  disability  to  cootracL  Bamp, 
in  faiB  work  oa  fraudulent  GoDveyances,  at  page  82.  says:  "A  deed,  not  at- 
flrst  fraudulent,  may  become  so  by  being  concealed,  be<»ii8e  by  its  conceal- 
ment persons  may  be  induced  to  give  oradit  to  the  grantor.  In  such  a  ca8» 
the  use  that  is  made  of  it  relates  back,  and  shows  the  Intent  with  wbicb  it 
was  made.  The  omission  to  place  a  deed  on  record,  or  leaving  it  in  the  hands- 
of  the  grantor,  or  placing  it  in  the  hands  of  a  third  person,  to  be  prodoced  or 
suppressed  according  aa  exigencies  xomj  demand,  are  InstanoeB  o£  MCiat^ 
under  the  rule,"  (citing  cases.) 

It  will  not  do  to  leave  title  apparently  in  one,  while  it  is,  in  fact,  in  an- 
other. This  Is  out  of  the  ordinary  course  of  business,  unnecessary,  and  di- 
rectly tends  to  the  injury  of  those  not  in  the  secret.  Conveyances  to  the 
wife,  kept  off  record,  cannot  be  sustained  where  the  grantor  yet  continues  in 
possession  without  any  apparent  change  of  ownership.  In  such  casu  the 
fraud  consists  in  the  design  to  obtain  credit  by  means  of  continued  possesoion 
and  apparent  ownership,  after  attempting  to  place  the  legal  title  <^  his  prop* 
erty  t>eyond  the  reach  of  creditors.  8at>age  v.  Murphy t  34  N.  Y.  508.  afflrpi- 
Ing  8  Bosw.  75;  Caae  v.  PhelpM^  89  N.  Y.  164.  Such  secret  transfers  have 
a  direct  tendency  to  induce  persons  to  credit  tlie  apparent  owner  on  the  faith 
of  his  continued  ownership,  and.  where  they  are  made  without  any  new  con- 
sideration, tb^  should  not,  in  justice  to  creditors,  be  upheld  to  tiieir  preju- 
dice. As  was  said  by  the  court  of  appeals  in  Neaherger  v.  Ketm,  US.  V. 
App.)  31  N.  E.  Bep.  268:  "The  role  we  regard  as  well  stated  by  Mr.  Juatice 
Brewer  in  the  case  of  Sohreyer  v.  Scott,  134  U.  S.  411.  10  Sup.  Ct.  Bep.  579: 
•  It  Is  evident  that  the  rule  obtaining  in  New  York,  as  well  as  recognized  by 
this  court,  is  that  even  a  voluntary  conveyance  from  husband  to  wife  is  gtmd 
as  against  sutnequent  creditors,  unless  it  was  made  with  intent  to  defraud 
such  subsequent  creditors,  or  there  was  secrecy  in  the  transaction  by  which 
knowledge  of  It  was  withheld  from  such  creditors,  who  dealt  with  the  gran- 
tor upon  the  faith  of  his  owning  the  property  transferred,  or  the  transfer  was 
made  with  the  view  to  entering  into  some  new  and  hazardous  business,  the 
risk  of  which  the  grantor  Intended  should  be  cast  upon  the  parties  having 
dealings  with  him  in  a  new  business.'  See,  also,  Todd  v.  Jr«2«on,  109  N.  Y. 
816.       16  K.  E.  Bep.  360." 

yjk  Is  not  contended  that  the  failure  to  record  a  deed  is  conclusive  evl- 
dence  fraud,  but  that,  unexplained,  it  is  a  suspidous  and  strong  circum- 
stance tending  to  prove  fraudulent  intent.  Warner  v.  GUUtte,  15  Wkly.  Dig. 
163;  Broekaway  v.  FWrnlng,  22  Wkly.  Dig.  430.  The  difficulty  with  the 
explanation  offered  here  is  that  it  strikes  at  the  int^rity  and  validity  ot  tbe- 
deed  itself.  The  grantor  was  advised  and  believed  thai  the  transfer,  be- 
cause made  to  ttie  wife,  was  illegal;  hence,  in  oontempIaUon  of  law,  no  con- 
veyance at  all.  He  acted  on  the  belief  that  the  deed  was  inopentlTe,  and 
permitted  his  name  to  continue  as  the  owner  "oC  record"  to  tiie  presumed  in- 
jury of  creditors,  until  the  two  deeds  complained  of  were  executed,  when  It 
for  some  reason  occnrred  to  him  that  recording  was  a  prudent  or  necessaiy 
safeguard.  8Ud$  v.  Coon,  27  Neb.  586, 43  K.  W.  Bep.  411,  presented  a  some- 
wlii£  similar  question  to  that  which  arises  here.  In  that  case  land  had  been 
conveyed  1^  a  husband  to  his  wife,  through  a  third  party,  the  deeds  being 
dated  March  27. 1883,  but  not  recorded.  Tliese  deeds  having  been  loat  or 
mislaid,  as  the  defendant  alleged,  new  deeds  were  executed  on  Octobo*  13. 
1884,  and  at  once  recorded.  The  husband's  liability  to  the  plaintiff  was  upon 
a  note  executed  August  22, 1884,  and  maturing  October  22d  of  the  same  year. 
The  defendant  expressly  claimed  that  the  first  deed  was  not  kept  from  the 
records  with  any  intent  to  defraud  the  creditors  of  the  grantor.  Upon  thto- 
point  the  court  said:  "Neither  of  the  conveyances  can  be  upheld  as  a  volnn* 
tary  conveyance;  the  second,  for  the  obvious  reason  that  at  tliis  date  the- 
grantor,  Archibald  F.  Coon,  has  already  incurred  the  obUgatitma  upon  and 
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for  which  the  several  jadgmeoto  of  the  ptaintlffB  were  afterwards  rendered 
against  him;  and  the  first  conveyance,  for  the  reaaou  that  the  deed  was  in 
law  concealed  and  not  pursued,  not  being  placed  upon  record,  in  the  due 
and  ordinary  course  of  business  in  like  transactions,  nor  until  after  the  in- 
curring of  the  obligations  by  the  grantor  which  are  now  sought  to  be  enforced  . 
against  the  farm;  Indeed,  never  was  recorded."  The  question  again  came 
up  in  Hilliard  v.  CagU,  46  Miss.  309.  There  it  appeared  that  a  debtor  who 
believed  himself  solvent  executed  a  deed  of  trust  of  his  plantation,  stoclt, 
Btorehonse.  and  merchandise  on  December  19.  1886,  to  secure  a  90-da7  note 
for  $40,000.  The  deed  was  not  recorded  until  January  30th  of  the  next  year, 
1887.  The  evidence  as  to  the  reason  tor  this  delay  was  conflicting,  and  did 
not  convince  the  court  that  the  arrangement  was  made  with  a  fraudulent 
Bcbeme  and  purpose  to  defeat  existing  or  future  creditors.  It  was  held* 
however,  that  in  ascertaining  the  motive  the  court  must  look  through  the 
conduct,  and  from  it  make  the  deductions  and  inferences.  A  man  must 
be  conclusively  taken  to  intend  the  natural  and  logical  results  of  his  acts. 
They  say:  "The  natural  and  logical  effect  of  knowledge  by  the  public  of 
the  existence  of  the  deed  would  be  to  destroy  his  credit  and  stop  his  busi- 
ness, except  for  liquidation.  •  «  «  The  concealment  of  the  deed*  on 
the  other  hand,  would  enable  him  to  prosecute  his  business.  He  could  buy 
merchandise  on  credit,  keep  his  warehouse  full,  and  deal  largely  In  cotton. 
He  might  be  able  to  pass  through  the  active  business  season  with  unshaken 
credit,  and  come  out  successful.  *  *  *  To  come  to  this  result  it  is  not 
necessary  to  hold  the  deed  itself  to  be  fraudulent  in  Its  inception;  for,  as  was 
declared  in  1692,  by  Lord  Commissioner  HtTTCHiNs,  in  Hwngerford  v.  Sarle, 
2  Yem.  261,  *  a  deed  not  at  first  void  may  become  so  by  toeing  cmoealed  or 
not  pursued,  by  which  creditors  are  drawn  In  to  lose  their  mon^.'  *  «  « 
We  are  of  opinion  that  the  natnral  and  logical  effect  of  the  agreement  and 
assignment,  and  the  conduct  of  the  parties  thereto,  was  to  mislead  and  de- 
ceive the  public,  and  induce  credit  to  be  given  to  Baggett  [the  grantoxl  which 
he  coald  not  hare  obtained  If  the  teuth  had  been  known;  and  thererore  the 
whole  scheme  was  fraudulent  as  to  sabsequent  creditors,  as  much  so  as  If  It 
had  been  contrived  with  that  motive  and  for  that  object."  In  Serivenor  v. 
SerivenoTt  7  B.  Mon.  374,  a  son  executed  a  deed  to  his  ftther  as  security  in 
1834,  when  the  grantor  was  a  trader,  purchasing  bogs  on  credit,  borroiring 
money,  and  lodiidng  others  to  become  his  security.  It  was  not  recorded 
until  seven  years  ]ater»  when  he  bad  become  greatly  indebted,  and  was  prob- 
ably insolvent.  Held,  that  it  was  void.  The  court  says:  "It  is,  moreover, 
condosiv^  shown  that,  notwithstanding  the  execution  of  the  deed,  and  until 
some  time  after  these  suits  were  brought,  in  1841,  the  grantor  remained  in 
possession  of  the  land,  using  and  apparently  claiming  it  as  his  own,  by  list- 
ing it  for  taxation  and  otherwise  Just  as  he  did  before,  and  that  he  continued 
to  purchase  on  credit  and  to  borrow  and  become  Indebted  until  his  credit, 
founded  in  part  upon  the  posMssion  and  apparent  ownership  of  this  land, 
was  entirely  lost.  The  dead  has  thus  evidently  been  the  means  of  deceiving 
and  defrauding  others,  and  there  Is  some  ground  to  infer  that  it  was  orig- 
inally so  Intended.  At  any  rate,  it  lias,  by  being  so  long  kept  secret,  and 
finally  put  upon  the  record  after  the  grantor  had  become  embarrassed,  and 
without  any  designation  of  the  real  consideration,  been  made  the  instrument 
of  fraud  i^loBt  the  creditors  of  tiie  grantor."  In  Htldehum  v.  Brown,  17 
B.  Hon.  7^.  the  court,  referring  to  an  unrecorded  mortgage,  said:  '^Suoh 
contrivances  or  acts,  though  not  designed  to  perpetrate  an  actoal  fraud  upon 
other  persons,  have  an  inevitable  tendency  that  way,  and  are  obviously  op- 
posed to  the  general  poliqy  of  the  law  requiring  the  public  r^lstratlon  of  ul 
Usui  and  Inoambranees  upon  property  permitted  to  be  retained  and  dalmed 
by  debton.*  See,  also,  Utad  v.  Qrtgg,  12  Barb.  653, 656;  Blmwrluuaatt  t. 
Shman,  106  U.  S.  100;  ^ssoAer  v.  Clark,  12  Blatchf .  256,  at  page  268. 
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The  Judgment  debtor  was  engaged  In  a  bnainen  in  which  purchases  were 
made  on  credit,  and  the  failare  which  occurred  was  one  of  the  hazards  to  be 
reasonably  apprehended;  and  the  plaintiff,  ttaongh  a  oreditw  subsequent  to 
the  Toluntary^  transfer  to  the  wife,  is  entitled  to  complain  of  it.  Young  t. 
ffsermaw,  06  N.  T.  374;  Mead  t.  Grtgff,  sttpra.  The  conveyances  to  C9irp> 
mack,  and  by  him  to  the  wife  of  the  Judgment  debtor,  were  made  while  tbA 
latter  was  embarrassed,  and  liad  reason  to  expect  Insolvency.  Oolmum 
BuTTt  93  N.  T.  17.  They  were  made  witliout  consideration  and  to  put  the 
property  beyond  the  reach  of  creditors,  and  while  made  in  confirmation  of 
the  deed  previously  executed,  that  being  inefTeclual  as  to  creditors,  the  whole 
scheme  fails.  Upon  the  entire  case,  and  particularly  on  aeconni  fd  the  8^ 
cret  unrecorded  conveyance,  the  plaintiff  Is  entitled  to  a  decree  declaring  the 
two  subsequent  deeds  fraudulent  and  void  as  to  bf m ;  that  plaintiff's  Judgment 
be  declared  a  lien  upon  tlie  premises  conveyed;  and  thut  the  same  be  sold  an- 
der  execution  to  satisfy  said  Judgment.  CoU'v.  Tylw,^  N.  T.  78;  JTennedy 
r.  Barandon,  4  Hun.  642;  Sank  v.  Wamer,  12  Hun,  306;  BtigardY.Mo- 
Laughlln,  44  Hun,  558.  Submit  findings  and  decree.  Decree  in  foTor  Ot 
plaintiff. 

(JalySO.  1882.) 

MgAdah.  J.  Hra.  Levy  having  obt^ned  94,000  apon  the  property  con- 
veyed to  her  in  fraud  of  Judgment  eredltors,  and  the  property  not  being 
wwth  more  than  the  •4,000  and  the  prior  liens  thereon,  the  plaintiff  is  en- 
titled to  a  peraonal  Judgment  against  Mrs.  Levy,  according  to  the  rnle  de- 
clared In  FvUerton  t.  VialU  42  How.  Pr.  294;  Swtnford  v.  Sogtn»  23  Cal. 
2»8:  JoiMffT.i2e6eI«r,22Ind.Ul;  tfu&beU  v.  CttiTfer,  92  Mass.  833;  mworth 
V.  OurU,  (Ul.  Su|>.)  29  N.  £.  Bep.  861;  and  kindred  cases.  The  eourt  has 
adapted  the  findings  and  decree  to  the  exlgenoies  of  the  case,  (Murtha  r.  Cur- 
ley,  90  N.  Y.  872.)  and  in  conformity  to  the  principles  decided  by  the  courts 
in  the  books  cited. 


Hainbs  e.  SHiTHBat. 

(Suipreme  Cawrt,  General  Term,  Tffth  Department.  October  81, 1891.) 

SuTOn  or  Fbaudb— PxouiBB  to  Fat  Dkbt  or  Anothbb— EnuaNoa. 

FWntUt  threatened  to  arrestdefendant's  father  for  debt  noleu  defendant  should 
pay  or  seoure  the  debt  Tbereepon  defendant  wrote  to  plaintiff**  attorney  that  be 
had  proposed  to  bis  (defendant**)  sister  that  tbe  two  abould  pay  thedebt  by  paying 
•60  In  cash,  and  Indorsing  their  father's  note  tor  the  balanoe,  and  that  he  was 
BwaltlnK  bis  sister's  aoswer.  Afterwards  defendant  iaformed  the  attorney  oralW 
that  be  Dad  concluded  to  settle  the  matter,  and  gave  the  attorney  a  check  fbr^HL 
Subsequently  be  refused  to  Indorse  tlw  note  for  the  balanaa  of  uia  claim.  Held; 
that  there  was  no  promise  by  defradaat  In  writing  to  pay  tlw  debt  of  hla  father. 

Exceptions  from  circuit  court,  Erie  county. 

Action  by  Calvin  Haines  against  Eobert  K.  Smlther.  Plaintifl  mores  for 
a  new  trIiU  on  a  case  and  exceptions  ordered  to  be  heard  In  the  Qrat  instanoe 
at  general  term,  after  verdict  for  defendant  by  direction  of  the  court  at  oir- 
cnit.  Motion  denied. 

Argued  before  Dwiort,  P.  J.,  and  MAOOHBEBand  Lbwib,  JJ. 

W.  H.  Clark,  for  the  motion.   B.  Frank  Bako,  oppoeed. 

DwtGHT,  F.  J.  The  action  was  to  recover  a  balance,  unpaid,  on  an  allied 
promise,  in  writing,  of  the  defendant  to  pay  the  debt  of  another.  The  al- 
leged promise  In  this  case  was — FirtU  not  a  promise  at  all;  and.  Jeoofuf,  it 
expressed  no  consideration.  It  seems  that  the  plaintiff  bad  a  claim  of  4100 
against  the  defendant's  father,  for  which  be  threatened  bis  arrest,  and  that 
he  called  npon  the  defendant  to  pay  or  secure  the  debt  in  order  to  save  hla 
father  from  that  proeeeding;  The  pi^w  relied  npon  as  a  promise  in  writfng 
was  a  letter  addressed  by  the  defendant  to  the  attorney  for  tbe  plalotifl,  in 
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which  he  atates  that  he  has  propofipd  to  his  sister  that  they  two  paj  the  clafm, 
by  paying  950  in  cash,  and  indnreinjr  the  note  of  the  fa^r  and  hta  wife  for 
the  b^ance,  and  thut  be  is  awHiting  her  anajrer  to  the  proposition.  Two  or 
three  days  after,  the  ilefendant  called  on  the  nttorney,  informed  him  that  he 
had  concluded  to  settle  the  matter,  and  gave  htm  his  check  for  SSO.  payable 
to  the  order  of  the  plaintiff.  The  next  day  after  that  he  wrote  the  attorney 
^Hin,  in  effect,  that  he  had  obtaine.!  further  information  tn  respect  to  the 
claim  against  his  father,  and  would  decline  to  indorse  the  proposed  note  for 
the  balance  of  the  claim.  This  is  all  the  foundation  for  the  plaintiff's  allega- 
tion of  a  promiae  in  writing.  It  ia  apparfot  that  the  writing  contains  no 
pruniiae.  It  only  informs  ttie  plaintiff,  tbroagh  his  attorney.  Uiat  he  has  pro- 
posed to  his  sister  an  arrangement  by  which,  if  she  consents,  the  claim  will 
be  pnid  or  settled,  and  no  consideration  whatever  Is  mentioned  In  the  letter. 
The  writing  cannot  be  helped  out,  either  as  to  the  promise  or  as  to  the  consid- 
eration, by  any  parol  negotiations  or  promises  preceding  or  following  It.  It 
is  now  well  settled  that  the  writing  required  by  the  statute  of  frauds  to  sup- 
port  a  contract  to  pay  the  debt  of  another  must  be  complete  in  itself,  must 
contain  all  the  elements  of  a  valid  contract,  and  mast  show  on  its  face,  either 
expressly  or  by  necessary  implimtion,  thut  it  rests  upon  a  valid  considso^tion. 
CasUe  V.  Beardslep,  10  Hun,  il43;  Drake  v.  Seaman,  97  N.  Y.  230;  Barney 
V.  Forbtt.  118  K.  Y.  580,  585.  23  N.  £.  Rep.  890.  The  evidence  ofthesubse- 
qnent  oral  statement  of  the  defendant,  that  he  had  decided  to  settle  the  dalm, 
did  not  help  out  the  writing,  and  the  payment  of  the  $50  was  purely  volun- 
tary, and  gave  no  aid  to  ttw  oral  promise  to  answn  for  the  remainder  of  the 
debt.  Sudi  a  promiae -is  not  one  of  those  whiefa  Is  taken  out  of  the  statute 
by  part  performance.  The  motion  fur  a  new  trial  must  be  denied,  and  Jndg- 
meat  directed  for  ttie  defendant  on  the  verdict.  All  conoor. 


People  e.  Wiley. 

(Supreme  Court,  General  Term,  Fifth  Department.   October  SI,  1889l] 

L  CamiNAL  Law— ViHUB— ApTisDfQ  Commusion  <nr  Csnia. 

Where  defendant,  wbUe  in  B.  county.  counBola  another  to  steel  a  horse  in  C 
county,  which  Ib  done  acoordlngly,  defendant  is  euilty  of  a  laroeoy  In  C.  county; 
Pm.  Code,  I  2B,  declaring  one  who  countelB  or  ioduoes  another  to  ootomlt  a  erime 
a  piinalpal  In  raeh  crime. 

A.  Bim—PAHTioiPATnTa  iv  OFmraa. 

Defendant,  while  in  B.  connty,  advised  a  hoy  to  steal  a  hone  In  CL  ooonty.  The 
hoy,  tn  accordance  with  defendant's  advloe,  lea  the  horse  to  a  highway  in  C.  conntj, 
where  defendant  met  him,  pat  a  bridle  on  the  horse,  and  helped  the  boy  to  mount. 
Held,  that  defendant  actlvuy  partidpsted  in  the  larceny  in  u.  ooonl^. 

t,  BAM*— Aoooirn.ioB  TnTiHoirT— CoaaoBoaATioiT. 

On  a  trial  for  laroeoy  of  a  horse,  a  hoy  testifled  that  detbndaat  sent  for  him  one 
evening,  and  advised  aim  (witness)  to  steal  the  horse,  and  drew  on  an  envelope  a 
map  showing  what  route  he  should  take  to  reaoh  the  stable.  The  witness  also 
stated  that  he  took  the  hone,  and  waa  met  by  defendant,  who  pat  a  bridle  on  It^ 
and  helped  witness  to  monnL  The  alleged  messenger  from  defendant  to  the  boy- 
stated  that  she  delivered  the  message  to  the  boy,  and  that  be  went  awa;  that  even- 
ing after  supper.  There  was  also  evidence  that  a  map  like  the  one  described  by 
the  boy  was  found  In  his  bedroom;  that  certain  words  on  It  were  in  defendant's 
handwrlUng;  that  the  boy  was  seen  at  defendant's  boose  on  the  evening  testified 
to  by  him,  and  that  the  traoks  of  a  man  and  a  bov,  together  witb  the  hone's  tracks, 
were  found  at  the  place  where  the  b^  said  defendant  met  him  and  put  a  bridle  on 
the  horse.  Held,  that  the  testimony  was  sufOtdently  corroborated  to  jjistlfy 
a  oonviotion. 

Appeal  from  court  of  sessions.  Cattaraugus  county. 
Columbus  Wiley  was  convicted  of  grand  larceny  in  the  second  d^ne,  aaA 
^^peals.  Affirmed. 
Argued  before  Dwioht,  P.  J.,  and  Uaooxbbb  and  Lbwib>  J  J. 
O.     Linooin,  fbr  appellant.  J.  H,  Waring^  tat  the  People. 
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DwiOHT.  F.  J.  The  defendant  was  indicted  by  the  grand  jury  of  Catta- 
raugus county  of  the  crime  of  grand  larceny.  In  stealing  a  horse  of  one  Per- 
kins, in  the  town  of  Ashford  in  ^at  county.  The  defendant  lived  in  Spring* 
Tille,  in  Erie  county,  near  the  Cattaraugos  creek,  which  separates  the  two 
towns  and  counties;  and  the  bam  of  Perkins,  from  which  the  horse  was 
taken,  was  near  the  creek  on  the  other  side.  A  twy  of  16  years  of  age,  wtio 
had  lately  escaped  from  the  State  Industrial  School  in  Hochester,  had  comet 
in  his  flight,  to  the  house  of  a  relative  who  lived  in  Springville,  and  his  pres- 
ence there*  and  the  fact  that  he  was  a  fugitive  from  justice,  bad  come  to  tbe 
knowledge  of  Wiley,  the  defendant.  The  boy  testifies  that  he  want  on  Satur- 
day night  to  tbe  honae  of  Wiley,  who  lived  entirely  alone,  to  aak  for  the  loan  of 
a  tiorse  to  ride  to  his  home  in  Wyoming  county,  when,  as  he  testifies,  "Wflej 
proposed  to  bim  to  steal  Perkins'  hotse,  offered  to  give  him  Ave  doUan  if  he 
would  do  It,  and  threatened  that  if  be  would  not  he  would  give  bim  up  to  the 
aatborlties  at  Rochester.  He  testUes  that  Wiley  ftt  that  time  traced  oo  an 
old  envelope  the  direction  of  the  road  which  led  from  that  place  to  Java  lakOb 
In  Wyoming  county,  indicating  the  location  of  two  cross  roads, — on*  at  the 
forks  of  the  QUtaraugus  credc.  and  one  at  Yorkshire  comers, — and  also  of 
the  village  of  Arosde,  all  of  wliich  points  he  must  pass  on  his  roate,  and  that 
Wiley  wrote  the  words  "Forks"  and  ''Torkshlra'*  at  the  apimqiriate  pidnts 
on  the  little  map,  as  those  wcvds  appeared  on  tbe  paper  whldi  was  In  evl- 
denoe  on  tbe  trial.  He  testifies  tiiat  he  took  the  envelope  with  bim  when  he 
returned  to  his  aunt's  house  that  night,  aftw  he  had  promised  WUc^  that  he 
would  come  the  next  night.  (Sunday,)  and  take  tbe  horse.  He  testifies 
that  he  fiuled  to  keep  that  a^^lntment,  for  a  reason  stated,  and  that  on 
Tuesday  his  cousin,  a  liUde  daughter  of  the  annt  with  whom  be  was  st^ng, 
brought  him  word  from  Wtley  that  the  latter  wanted  to  see  bim  that  night; 
that  he  went  to  Wll^*s  bouse  Tuesday  night,  in  response  to  that  message, 
and  under  Wiley's  directions  went  over  tlie  creek  to  Perkins*  bain,  took  out 
the  horse*  led  him  across  a  field  to  a  highway  on  the  Cattaraugus  side  of  tho 
cnek,  where  be  was  met  by  Wiley,  wlio  took  the  halter  from  tbe  horse,  put 
on  a  bridle  4if  his  own,  helped  the  boy  to  mount,  and  sent  hira  on  his  way. 
This  statement  plainly  meets  the  objection  of  tbe  defendant  to  Uie  jurisdiction 
erf  the  grand  joty  of  Cattaraugus  connty  to  find  the  Indictment*  and  of  tbe 
court  of  aessions  of  that  county  to  try  the  indictment.  Even  If  the  partid- 
pation  of  tlie  defendant  In  tbe  crime  had  been  confined  to  the  fact  of  counsel- 
ing and  Inducing  its  commission*  that  made  him,  by  exprees  definition  ct  the 
present  st^ute,  a  princlpalln  tbecrlme.  F«i.  Code,§  29.  c>o  that*  although 
tbe  counseling  and  Inducing  to  tbe  crime  were  done  in  Erie  county,  yet* 
overt  act  bring  committed  In  Cattaraugus  county,  the  defendant,  as  a  prin- 
<dpal  In  the  crime,  was  properly  indicted  and  tried  In  tbe  Utter  connty.  But 
tlw  statement  shows  that  tbe  defendant  was  also  personally  present,  aiding 
and  abetting  In  the  commisalon  of  the  crime,  in  Cattaraugus  county.  The 
act  of  larceny  was  not  ended  when  the  horse  was  taken  from  tbe  barn,  but 
continued  at  every  step  of  his  removal  therefrom,  nnd  In  this  the  defendant 
was  an  active  participAnt  on  the  Cattaraugus  side  of  the  line.  The  testimony 
so  far  stated  was  all  from  tbe  mouth  of  an  accomplice  in  tlie  crime.  It  was 
necessary,  to  tbe  conviction  of  the  defendant,  that  this  testimony  should  be 
"corroborated  by  such  other  evidence  hs  tends  to  connect  the  defendant  with 
the  commission  of  the  crime."  Code  Crira.  Proc,  g  899.  The  corroborative 
evidence  in  this  case  seems  to  ua  ample  to  meet  this  requirement  of  the  stat- 
ute. It  was  mainlyas  follows:  One  witness  testified  tliat  he  called  at  Wiley's 
house  on  the  Saturday  night  mentioned  by  tbe  principal  witness,  and  found 
him  and  tbe  defendant  alone  together,  and  saw  a  paper  lying  on  the  table  be- 
tween them,  which  be  l>elieved  to  Im  the  one  In  evidence,  on  which  the  ronte 
of  the  boy  was  traced.  Several  witnesses  gave  evidence  tending  to  show  that 
the  words  "FOTks"  and  "Ywkahire"  on  tlut  paper  were  in  w  defendant's 
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hBndWTiting,  The  yoang  girl  mentioned  by  the  principal  witness  testifies 
that  on  Tuesday  afternoon  the  defendant  met  her  on  her  way  home  from 
scbooU  and  told  her  to  tell  that  little  follow,  her  coasint  to  come  up  to  his 
house  that  night;  that  he  wanted  him;  that  she  delirered  the  message,  and 
the  boy  went  away  that  evening  after  supper.  The  aant  of  the  prindpHi  wit- 
ness testified  that  after  he  went  away  from  her  house  she  found  the  envelope 
on  which  the  little  map  was  drawn  in  the  room  in  which  be  had  slept.  And 
there  was  evidence  that  the  fresh  tracks  of  two  persons,  apparently  a  man 
and  a  boy,  with  those  of  a  horse,  were  found  the  same  evening  that  the  horse 
was  taken,  at  the  point  where  the  principal  witness  testiOed  Wiley  met  hitu 
and  helped  him  onto  the  horse's  back.  The  probiitlve  force  of  the  corrobora- 
tive testimony  is  not  in  question.  It  is  only  necessary  that  It  should  tend, 
in  any  d^ne,  to  connect  the  defendant  with  the  commission  of  the  crime; 
and  it  then  becomes  a  question  for  the  jury  whether,  with  such  corroboration, 
the  testimony  of  the  accomplice  la  entitled  to  credit,  and  eatabllshes  the  guilt 
of  the  accused.  It  seems  very  dear  that  neither  of  the  objections \o  the  judg- 
ment which  have  been  discussed  are  tenable,  and  no  others  are  presented  In 
the  argument  in  support  of  tlUs  appeal.   The  judgment  should  be  i^rmed. 

Judgment  and  conviction  appealed  from  afitrmed,  and  the  case  remitted  to 
the  oout  of  sesalonB  of  Oattaraagaa  eounty  to  piooeed  theraon.  AH  eowsnr. 


FoBLs  «.  Town  op  Tonawanda. 

(Suprmw  Cwat,  Qmwral  TVrni,  Fifth  Departmrnt.  Ootober  SI,  1801.) 
BsviTju.  OF  Aonovft— Death  or  PuiMrirF. 

A  cause  of  aoUon  for  npeiiBet  of  medioal  treatment  of  vlalnttiri  wife,  who  was 
alleged  to  bave  been  Injared  by  defendant'!  neffllgenoe,  is  *'for  wronn  done  to 
tte  proper^,  rights,  and  Interests,"  within  9  Bev.  St.  p.  447,  i  1,  and  survives 
gdn^s  oeatli,  nit  not  a  cause  of  action  for  loss  of  the  asrvtoas  and  sooMj  of 

Appeal  from  apeclal  term,  Erie  oounty. 

Action  by  Sophia  Foels,  as  administratrix,  etc..  ag^nst  the  town  of  Tona- 
wanda. From  an  order  continuing  the  action  In  the  name  of  plaintiff  as  the 
personal  representative  of  the  original  plaintiff,  who  died  after  issue  joined 
and  before  trial,  defendant  appeals.  Affirmed. 

For  action  by  plaintiff  in  her  own  behalf,  see  14  K.  Y.  Sni^.  46. 

Argued  before  Dwioht,  P.  J.,  and  Maoohbsb  and  Lewis,  JJ. 

O,  W.  Sickmont  for  appellant.    W,  B.  Sitnpgon,  for  re^ndent. 

Dwioht.  F.  J.  The  sole  qaeetlon  In  the  cue  was  whether  the  cause  of 
«eU<m  aonrived.  It  was  for  loss  of  theserviees  and  sodetyof  the  wife  of  the 
original  plidntlff.  and  tor  the  ezpentes  of  medical  attendance  and  treatment, 
paid  by  him ;  the  allegation  being  that  suoh  loss  and  expense  zesnlted  from  a 
bodily  Injury  snstained  by  the  wife  through  the  negligence  of  the  defendant. 
Tbe  case  is  m  alMts  material  features  the  same  as  that  of  Cngia  v.  SaUroad 
Co.t  7S  N.  T.  192,  and  the  law  of  that  case  is  the  law  of  this.  Its  authority 
has  never  been  questioned,  and  its  doctrine*  to  tbe  extent  necessary  to  uphold 
the  order  here  appealed  from,  was  reaffirmed  on  a  subsequent  appeal  In  the 
same  ease.  Cregtn  t.  Railroad  Co..  8S  K.  T.  695.  The  first  appeal  in  the 
case  cited  was  from  an  order  to  the  same  effect  as  the  order  here,  and  it  was 
affirmed.  The  court  held— Bafallo,  J.,  writing  tbe  opinion— that,  while 
tbe  action  was  one  gronnded  In  tort,  it  was,  nevertheless,  within  the  pro- 
Tislott  of  the  Bevised  Statutes.  (2  Rer.  St  p.  447.  g  I,)  being  an  action  "for 
wrongs  done  to  the  property,  rights,  and  Intoests**  (rf  the  plaintiff,  and  that 
it  was  not  within  tbe  exception  of  the  same  statute.  (Id.  §  2,}  it  not  being  "fter 
injuries  to  the  person  of  tbe  plaintiff and  ttier^re  ue  cause  of  action 
survived,  and  was  assignatde.  The  damages  claimed  In  that  case,  as  In  this, 
wm  twoftdd.  viz.:  (I)  For  low  of  the  servioes  and  society  of  the  wife,  and 
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(2)  for  tbe  expcmaes  of  ber  medfcal  atteodance  and  treatment,  paid  hj  the- 
plaintiff.  On  the  first  appeal.— the  only  queation  being  whether  a  cause  of 
action  survived  to  the  personal  repreoentatiret — ^the  order  was  affirmed 
without  discrijaBinnting  between  the  two  branches  of  tbe  claim  for  damages. 
On  the  trial  the  case  whs  sabmitted  to  tbe  jury,  Hnd  a  recovery  whs  had  on 
both  brHnchee  of  the  claim.  On  tbe  second  appeal,  which  was  from  tbe  jadg- 
inent  entered  on  thn  verdict,  tbe  court  held  thnt  the  cause  of  action  of  tbe 
buslMnd  for  tbe  loss  uf  the  services  and  society  of  his  wife  was  purely  per- 
sonal, and  did  not  survive  his  death;  but  tlie  doctrine  of  the  survival  of  the 
cause  of  action  for  money  paid  out  by  bim  for  the  medical  care  and  treat- 
ment  of  his  wifu  was  reaffirmed.  The  case  as  made  and  determined  on  both 
appeals  is  therefore  complete  authority  for  the  order  bere  appealed  from. 

I'be  deSuition  of  the  term  "personal  injury,"  by  the  Code  of  Civil  Pro- 
cedure, g  3343,  subsec  9,  has  no  application  to  this  case.  The  defiuiiiona  of 
that  section  affect  only  terms  employed  in  the  statute  of  which  it  is  a  part, 
viz..  in  the*Gode  of  Civil  Pi-ocedure.  See  the  introductory  clause  of  the  aeo* 
tlon.  They  do  not  affect  the  terms  employed  in  tbe  provision  of  the 
vised  Statutes,  mpra,  upon  which  the  decision  of  this  case  depends.  Tbeor- 
der  appealed  from  should  be  affirmed. 

Order  appealed  from  affirmed*  wUb  $10  oosta  and  disbaraements.  AUoon- 
ear. 


DsuTABB,  L.  A  W.  B.  Go.  V.  GiTT  or  BuFrAX.0  st  al. 

{Sitpreme  Court,  Oeneral  Term,  Fifth  Departimmt  October  SI,  1869.) 

Gmas— Control  or  Btrbbts— Railroad  CRoasraos— Bshoval. 

Where  a  city  assents  to  the  overhead  orosatag  of  a  railroad  on  one  of  Ita  streeta, 
subject  to  apprnval  of  the  city's  engineer,  but  afterwards,  at  the  tnttaaoe  of  the 
engineer,  demands  a  modification  of  tbe  crossing,  and  tlie  railroad  builds  In  com- 
pliance with  tuch  demand,  the  crossing  cannot  then  be  removed  on  the  ground  that 
the  city  had  no  authority  to  autborizelt,  or,  if  it  hUd,  that  snob  witboritj  bad  been 
rescinded  by  the  rasoluuons  demanding  modification  of  the  croasing,  sinoe,  under 
the  general  ndlroad  act,  (Laws  18SU,  c.  140,  sub.  6,  |  m,)  authorizing  the  oonatmo- 
tion  of  a  railroad  across  any  street,  although  not  without  assent  of  the  oity,  and  on 
condition  that  it  restore  the  street  to  Its  formerstate,  orte  such  state  as  not  nnneo. 
essarily  to  impair  Ita  nsef aloesa,  tbe  right  to  a  crossing  is  deriwd,  not  from  tka 
oitr,  but  from  the  legialanire,  and,  having  be6omeabeoluta  Iqrasseati  cannot  )Nr»- 
Toked  br  any  anthontr  sliort  of  that  bv  whioh  it  was  conferred. 

Appeal  from  special  term,  Erie  county. 

Action  by  the  Delaware,  Lackawanna  AWestem  EtaUroad  Company  against 
Uie  city  of  BufCalo  and  Henry  Quinn  tor  an  Injunction.  From  a  judgm«Dt  of 
fhc  special  term  dlsmlaaing  the  complaint  and  Tacating  aolnjuac^on  jmidsstt 
liUt  plHlntiff  appeals.  Beveraed. 

Argued  before  Dwioht,  P.  J.,  and  Uaoombbb  and  Lewis,  JJ. 

/.  G,  Milbumt  for  ai^eUanL    W,  F,  Moakeg,  for  respondante. 

DwiOHT.  P.  J.  The  action  was  to  restrain  the  defendants  from  nunovlag 
an  abutment  and  a  pier  of  the  bridge  which  carried  the  tracks  of  the  plain- 
tiff's railroad  across  Main  street  In  the  northern  part  of  the  city  of  Buffalo, 
otherwise  spoken  of  in  tbe  case  as  North  Buffalo  and  Buffalo  Plains.  The 
road  was  located  and  constrocted  In  the  years  188&-1888,  by  tbe  Kew  Tork, 
liackawanna  &  Western  Bail  way  l^impany,  a  corporation  duly  organized 
under  the  general  railroad  aet  oC  this  atat^  and  in  18^  was  leased  \sf  that 
company  to  tbe  |dainUfl,  wliiflli  has  erar  alnes  been  la  possession  of  a&d 
<^)eratlng  the  same.  In  Ootober»  1881,  the  pbdntilTa  leeew  oMalned  the  as- 
■ent  of  tbe  dty  of  BufCalo,  by  rewrfntlon  of  the  oomraon  council  therevt,  duly 
adopted  and  iqiproved*  to  the  eonatruotioa  «C  tta  read  m  its  leeafeed  route 
maatA  many  streata  of  the  cl^,  which  are  named  In  tbe  iwriotioB,  Inidiuting 
Main  stte^  The  reaolation  provided,  amoi^  atSier  ttrings,  Uiafc  the  croasing 
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of  HMn  itmt  should  be  by  bridge,  leaving  a  dear  roadway  DndflmeaUi  of  not 
less  than  12  feet  in  height  and  28  feet  wide  In  the  clear.  It  also  oontnlned  tb» 
provisIcHi  that  all  crosdngs  should  be  built  subject  to  the  approval  (rf  the  tity 
enjiineer.  Under  the  consent  thus  given,  the  plaintifTs  lessor  was,  In  Be- 
cerabex*.  1881,  proceeding  to  eonstniot  its  crosstng  over  Main  street,  when  the 
city  engineer  objected  that  the  miniinuni  width  of  28  feet  of  roadway  per- 
mitted by  the  resoluticm  of  the  comuun  council  whs  not  saffldent  to  accom- 
modate tlie  travel  on  the  street*  and  lie  communicated  his  objection  to  the  en- 
gineer of  the  railroad  company  and  to  the  common  ooandlot  the  city.  There- 
upon the  common  council,  by  resolution  of  December  12, 1881,  instructed  the 
city  engineer  **to  notify  the  company  that  they  must  put  a  span  at  that  point 
of  not  less  that  66  feet  wide, "  and  on  the  16th  day  of  January.  1882,  resolved 
"tliat  tills  coundl  will  not  receive,  entertain,  or  act  npon  any  petition  or  re- 
quest of  said  railroad  company  until  the  agents  of  said  company  pledge  them- 
arives  to  cross  Main  street  at  Buffalo  Plains  with  a  span  of  the  full  width  of 
the  street."  These  resolutions  were  comraunirated  to  the  engineer  and  other 
officials  of  the  railroml  company,  and  thereafter,  in  January,  ltj8'2,  a  confw- 
ence  was  held  between  Various  olBcinls  of  the  city  and  of  the  railroad  com- 
pany* respectively,  including  the  engineers  of  both.  At  that  conference  it 
was  propcoed  on  the  part  of  the  city,  anil  either  by  or  with  the  assent  of  the 
city  engineer,  that  (in  the  language  of  the  finding)  "the  company  should 
modify  its  plans  for  such  crossing  so  that  the  same  should  be  constrncted  as 
it  was  afterwards  actually  constructed,  •  «  *  and  that  said  railway  did 
thereupon  proceed  to  constract  such  crossing  in  accordance  with  the  plans  so 
modified,  with  the  approval  of  the  city  engineer."  The  court  also  made  a 
separate  finding  as  follows:  "That  the  said  crossing  over  Main  street  was  so 
located  and  constructed  with  the  approval  of  the  city  engineer  of  such  city." 
Main  atreet,  at  the  point  of  the  crossing  in  question,  is  99  feet  wide.  The 
actual  construction  of  the  bridge,  according  to  the  modified  plans  adopted  as 
above  mentioned,  embraced  a  pier  7  feet  thick,  of  which  the  west  face  is  22 
feet  Inside  of  the  eHsterly  line  of  the  street,  and  an  abutment,  backed  by  a 
solid  embankment,  the  east  face  of  which  is  34  feet  inside  of  the  westerly  tine 
of  the  street.  This  left  two  openingH  for  roadway  and  sidewalk,  respectively; 
one  of  44  feet,  and  the  other  of  15  feet,  in  width. 

It  was  upon  findings  which  embraceid  the  foregoing  facts  that  the  learned 
court  at  special  term  based  its  conclusions  of  law,  which  resulted  in  the  dis- 
missal of  the  plaintiff's  complaint,  to  the  effect  (1)  that  the  common  council 
of  Buffalo  hud  no  authority,  under  Its  charter,  to  grant  permission  to  the  plain- 
tiff or  its  lessor  to  erect  or  maintain  the  abutment  and  pier  or  any  other  per- 
manent Btructores  in  Main  street,  upon  which  it  might  erect  a  bridge;  and 
(2)  that  such  permission  as  was  granted  to  plaintiff's  lessor  by  resolution  of 
October  10,  1^1.  was  rescinded  by  the  resolutions  above  mentioned  of  De- 
cember 12, 1881.  and  January  16, 1862.  We  do  not  tliink  that  dther  of  these 
oonclusiuns  of  law  ia  well  founded.  It  is  the  first  of  them  to  which  the  argu- 
ment of  the  opinion  below  Is  chiefly  addressed,  and  which  is  mainly  relied 
upon  by  counsel  for  the  respondeat  in  support  of  the  judgment.  Both  of 
these  arguments  seem  to  proceed  upon  the  assumption  that  the  power  to  au- 
thorize the  crossing  of  the  streets  of  a  city  by  the  tracks  of  a  railroad  rests 
with  the  municipality  Itself;  that  the  right  to  make  such  a  crossing  is  con- 
ferred by  the  city,  and  that  the  railroad  company  can  acquire  no  greater  right 
than  the  city  can  confer.  But  this  is  not  the  case.  It  is  the  legislature  alone 
that  has  the  power  to  confer  such  rights  In  the  streets  of  oitles,  as  In  the  other 
highways  of  the  state;  and  over  them,  so  far  as  public  rights  alone  are  eon- 
oerned,  the  control  of  the  legislature  is  supreme.  People  v.  Zcrr,  27  N.  Y. 
188;  SUtry  v.  RaUroad  Co.,  90  N.  T.  122.  Accordingly  the  right  to  con- 
struct Its  road  across  any  eity  street  which  the  route  of  its  road  may  Inteneefe 
Is  cooXerred  by  the  general  railroad  aot  upon  eveiy  railroad  OMnpaay  doty  er- 
v.20H.T.i.no.9— 29 
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ganlzeduodarltsprovlsIoBB.  The  provision  in  qaeatlon  is  as  followi:  "Eveiy 
corporation  formed  under  this  net  aludl  «  *  *  have  power  to  eonatmct 
tbelrioadBcniH  *  *  *  any  *  *  *  strwt  *  *  •  which tbe  ronte 
of  tta  road  ehall  intenect:  *  *  «  but  the  companj  Bhall  reetore  the 
*  *  •  stre^  «  *  *  thus  inteneeted  *  *  «  to  its  f onnor  state,  or 
to  Boeh  state  as  not  nnnecessarlly  to  have  Impaired  Its  asefnlncM.  «  •  * 
Nettling  lo  this  act  eo&t^ned  shall  be  construed  to  antliorize  *  *  *  the 
constractlon  of  any  railnnd  not  already  located  •  *  *  acroes  any  street 
in  any  cf  ty  witbout  the  assent  of  the  corpcnatlon  of  such  city.**  Laws  1850, 
c.  140,  g  28,  sub.  5.  There  was  also  in  tlie  special  act  of  1870  for  tbe  revision 
of  the  charter  of  BuAUo  provision  for  the  mode  in  whieb  tlie  above-mentioned 
assent  of  the  ootpovation  should  be  given,  as  follows:  "Theocunmoncounell, 
by  a  vote  of  two  thirds  of  all  its  members  deoted,  may  permit  tbe  traek  ot  a 
railroad  to  be  laid  in,  along,  or  across  any  Itxe^  or  public  ground." 

Thus  it  appears  that  the  plaintiff's  lessor  tUd  not  derive  its  right  to  cross 
MiMn  street  with  its  tracks  from  the  dty  of  BnflUo,  bnt  from  the  state  of 
New  Yc^,  and  that  It  took  this  right  subject  only  to  the  condition  of  obtain- 
ing the  assent  of  tbe  dty  of  BulIUo  by  the  vote  of  tfwo  thirds  of  its  common 
council,  and  to  the  duty  of  restoring  the  street  to  a  state  ot  usefulness  not  nn- 
necessarlly impaired.  In  the  cases  where  the  rule  has  been  so  strongly  era- 
forced  that  a  municipality  has  no  authority  to  create  or  permit  a  permaaent 
obstruction  to  the  use  of  its  streets  or  highways,  there  will  be  found  to  have 
been  an  absence  of  l^islatlon  conferring  such  authority.  Such  are  the  nu- 
merous cases,  of  which  Callanan  v.  Qilman,  107  N.  T.  365,  14  N.  E.  Bep. 
264,  and  Cohen  v.  Mayor,  113  N.  T.  532,  21  N.  £.  Bep.  700.  are  late  and 
prominent  examples,  in  which  it  has  been  held  that  a  municipality  has  no  au- 
thority to  create  or  permit  a  nuisance,  and  that  anyperman«it  or  habitual  ob- 
struction of  a  public  street  is  a  public  nuisance.  But  no  one  wilt  contend 
that  any  obstruction  to  a  highway  authorized  by  the  legislature  is  a  nuisance, 
nor  that  the  legislature  may  not  authorize  such  obstruction,  where  no  private 
interest  is  invaded,  even  to  the  extent  of  compelling  the  disconti nuance  of  tbe 
nse  of  tbe  highway  as  such.  People  v,  Kerr,  tupra.  These  oonslOwatloiu 
are  important  as  bearing  upon  both  of  the  conclusions  of  law  upon  which,  as 
we  have  seen,  the  judgment  of  the  special  term  was  based;  because — Pintp 
the  r^bt,  being  conferred  by  act  of  the  l^islature,  is  subject  to  no  limita- 
tions except  those  prescribed  by  that  set;  and,  «econd,  being  conferred,  so  to 
as  tbe  ctfy  is  ocmcerned,onlyon  condition  of  the  consentof  the  common  coun- 
cil, it  beame  absolute  when  that  consent  was  given,  and  was  not  sobjecA  to 
revocation  by  any  authoiity  short  of  that  by  which  it  was  conferred.  The 
lc|;l8lature  confers  the  rlglit  subject  to  tbe  assent  of  the  dty.  That  assent  be- 
ing obtained,  the  right  becomes  an  absolute  one,  conferred  by  the  legislature, 
and  not  by  the  city,  and  it  cannot  be  revoked  by  any  act  of  the  latter. 

But,  further,  the  language  of  the  provision  of  the  general  railroad  act, 
which  prescribes  the  manner  in  which  the  right  shall  be  exercised,  necessarily 
implies  that  tbe  public  use  of  the  highway  crossed  may  be  to  some  extent  ob- 
structed, and  its  usefulness  to  some  extent  impaired.  The  requirement  Is 
that  the  street  shall  be  restored  to  its  former  state,  "or  to  such  state  as  not 
nnnecessarily  to  have  impaired  its  usefulness."  It  is  not,  therefore,  every 
obstruction  to  the  easement  of  the  local  public  In  the  street  by  the  construo- 
tion  of  a  railroad  across  it  which  becomes,  ipao/aoto,  a  public  nuisance,  bnt 
only  such  an  obstruction  aa  is  unnecessary  to  the  exercise  of  tbe  more  impoF> 
tant  easement  of  the  general  public  in  the  railroad  to  be  constructed.  People 
V.  ITeto  York  Cent.  A  H.  R.  H.  Co.,  74  N.  Y.  302 ;  People  v.  ITew  Torh.  If.  H. 
<ft  H.  B.  It.  Co.,  89  N.  Y.  266 ;  Poet  v.  RaUroad  Co.,  123  N.  Y.  580, 26  N.  B. 
Bep.  7.  As  we  have  seen  from  the  findings  oX.  the  court  at  special  term,  tbe 
consent  of  the  dty  was  originally  given  to  the  construction  of  the  crossing  in 
ansstlwi     a  bridge  leaving  a  dear  roadway  beneath  It  ot  not  less  than  28 
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feet  in  width,  by  a  resolotlon  of  the  common  coanciU  which  farther  prescribed 
that  the  crossing  should  be  built  subject  to  the  approval  of  the  city  engineer. 
This  officer  having  objected  that  the  proposed  width  of  roadway  of  28  feet  was 
insufficient,  the  common  council  adopted  two  other  resolutiona  which*  white 
not  purporting  to  revoke  the  consent  already  given,  successively  proposed 
two  other  plans  for  the  construction  of  the  bridge.  But  it  was  subsequent 
to  the  adoption  of  both  of  these  resolutions  that  the  plan  actually  and  finally 
employed  was  agreed  upon  between  the  officers  of  the  railroad  company  and 
"the  city  engineer  and  the  streeb  committee  of  the  common  council  of  Buf- 
falo," upon  which  plan  the  oonstructioti  of  the  bridge  was  actually  proceeded 
with  and  completed  as  it  stands  to  day;  and  the  court  expressly  finds  that 
this  construction  of  the  bridge  was  with  the  approval  of  the  city  engineer. 
We  think  the  only  question  of  fact  which  was  open  for  litigation  in  this 
case  was  whether  the  bridge  as  constructed  did  unnecessarily  impair  the  use- 
f  olness  of  tbe  highway  over  which  it  passed.  That  question  was  not  tor»' 
closed  by  the  consent  of  the  common  council  The  two  requirements  of  the 
statute  are  independent  of  each  other.  There' must  be  not  only  the  consent 
of  tbe  city  to  a  crossing,  but  a  construction  of  the  oroesing  la  sueh  manner 
as  not  unnecessarily  to  impair  the  nsef  olness  of  the  highway.  This  question 
was  not  tried,  and  there  was  no  finding  on  tbe  subject.  We  think  there  was 
error  in  the  conclusions  ot  law  at  special  term  for  which  the  jadgment  of  that 
conrt  should  be  reversed,  and  a  new  trial  grantsd. 

Jndgment  reversed,  and  a  new  trial  grantedt  wltb  coats  d  this  ai^aal  to 
abide  the  flnsl  award  of  easts.  All  concnr. 


SZBDLEB  V.  BSLL  »t  oL 

{Supreme  Court,  General  Term,  Second  Department  July  8S,  VM.) 

Mzaonoas  im  AmmnsnuioBS— Aooomnmre  wm  DaaaDiHV'B  Bsut& 

In  an  action  for  aa  aoooanting  with  a  decedent's  estate  it  appeared  that  plaintiff, 
with  decedent  and  others,  undertook  to  orgaoixe  a  railroad  oompany,  of  wbkth,  br 
agreement,  decedent  wu  to  act  as  treasurer;  that  the  mon^  ot  which  plsinUff 
sonehb  an  aocountine  was  paid  by  plaintiff  on  a  subscription  for  stock,  and  was  ex< 
peooed  with  plaintiff's  approval  07  decedent,  with  otiier  subsoriptions,  In  fortheib 
aaoe  of  tiut  eaterprise,  and  aooonnted  for  to  the  manager  of  tbe  iwoposed  oonpaay 
HiBldi  that  the  oomplaint  was  properly  dismissed. 

A^tsal  from  special  term,  Orange  county. 

Action  1^  Oharlea  Siedler  against  Edward  T.  Bell  and  anotlw*  adminls- 
tiators  of  the  estate  of  Henzy  B.  Low*  deceased,  tor  an  accounting.  Defmd- 
ants  had  Jndgmant,  and  plaintiff  appeals.  Affirmed. 

A^ed  before  Babmabd.  P.  J.,  and  Dtkuan  and  Fbatt.  JJ. 

Hears     Aadremt  for  appellaat.    W,  J,  Oroo,  for  respondents. 

DmEAH,  J.  This  is  an  appeal  by  the  plaintiff  from  a  judgment  which  dis- 
mlaaed  lils  complaint,  with  costs.  The  action  was  against  the  admlDlstratns 
of  tbe  estate  of  Henry  B.  X«ow,  deceased,  for  an  accounting,  and  it  appeared 
upon  the  trial  that  the  plaintiff  with  Low  and  some  others,  undertook  to 
form  a  ralbond  company  for  the  construction  of  a  railroad  along  the  west 
shore  of  tbe  Hudson  tItot,  and  by  ^reement  of  tbe  parties  Low  was  to  act  as 
treasurer.  He  was  to  proceed  with  tbe  work  of  locating  the  road,  and  pro- 
curing the  right  of  way,  and  pay  the  expenses  of  that  work  from  the  money 
reoeived  as  such  treasurer.  The  plaintiff  in  this  action  made  a  subscrip- 
tloD  for  tlOtOOO  of  the  stock  of  the  new  company,  and  paid  41,000  on  ac- 
count thereof,  which  went  Into  the  bands  of  Low,  and  was  practically  M 
expended  for  tiie  purposes  contemplated.  Tbe  trial  judge  has  found  that  Low 
paid  out  and  expended  all  the  money  received  from  the  plaintiff  and  other 
subscribers  In  furtherance  of  the  enterprise,  and  tiMt  sn<^  dlsbarsements  were 
made  by  Low  with  the  knowledge  and  consent  or  iqipronl  of  ttM  phUntlfl; 
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and.  further,  that  Low  had  accounted  for  all  the  raone/  which  came  to  bis 
hands  as  such  treasurer  to  Deloi  £.  Culver,  the  geneiHl  manager  of  the  pro- 
posed company.  These  flndiugs  are  all  fully  sustained  by  tha  avideneeh  and 
the  judgment  should  be  affirmed,  with  costs.   All  concur. 


Clark  v.  Bbaulet. 

(Snpreme  Court,  Oeneral  Term,  SHflh  Devartment  October  31. 1891) 

L  EXBcnroRB  AXn  Admikibtrators — Cunc  for  Board  akd  Caub  or  Dbckdrrt. 

la  an  aoUon  agidnst  an  exeoator  to  recover  oompensatioa  for  board  and  care  of 
decedent,  the  endenoe  showed  that  plalnUlTs  bnsbaod.  (decedent's  soo.)  tor  M 
yeari  after  he  became  of  age.  remained  at  home,  and  Mtved  his  father  wlttacnt 

compenBatlon  except  his  board  and  clothes;  that  decedent  then  gave  said  son 
f3,2W,  with  which  a  borne  was  purchased  in  plaintifTs  name;  that  afterwards  de- 
cedent BUOoessiTeiy  tried  to  lire  with  two  daughters,  but  after  a  few  months  re- 
tnmed  to  Uie  home  of  piaiatiff  and  ber  hnsbaad,  because  bis  daaghtera  did  not 
want  him,  and  charged  more  for  his  board  than  he  was  willing  to  par ;  that  de< 
cedent  afterwards  remained  with  plaintiff  until  his  death;  that  he  paid  nothing 
for  his  board  and  care  during  bis  lifetime,  and  made  no  provision  for  such  pay- 
ment by  wilL  There  was  also  evidenoe  from  which  the  referee  found  that  plain- 
tiff expected  to  receive,  by  will  or  otherwise,  and  decedent  ezpeeted  to  pay.  a  rea- 
sonable compensation  for  board  and  care.  Held,  that  there  is  no  presumption  that 
the  amount  received  from  decedent !»  pltinttfl's  husband,  and  given  to  her,  was 
to  be  considered  as  compensation  fCr  fatnra  hoard  and  care,  ratber  than  for  past 
services,  and  plaintiff  sbould  recover. 
9,  FUAniNOS— Rbqdubitt  of  Ambxdmbnt— Waiveb. 

Where  a  complaint  was  amended  after  reference,  with  notice  to  defendant,  but 
without  objection,  on  appeal  from  a  judgment  on  the  merits  it  Is  too  late  to  mlae 
the  question  that  the  amendment  was  Irregular,  or  wlthoat  jmisdlctitm. 

Appeal  from  special  term,  Erie  county. 

Action  by  Hannah  Clark  against  George  H.  Bradley,  executor  of  Gyrus 
Clark,  deceased.  From  an  order  entered  in  Orleans  county,  setting  aside  the 
report  of  a  referee,  order  of  conBrmation,  and  judgment  thereon,  and  graat- 
ing  a  new  trial,  plalnlifC  appeals.  Keversed. 

Argued  before  Dwioht,  P.  J.,  and  MAcoMBEat  and  Lewis,  JJ. 

/.  ff.  White,  for  appellant.   X.  Jf.  Sherwood,  for  respondent. 

DwxGBT,  p.  J.  The  claim  referred  was  for  ^ght  Tears*  board,  lodging, 
etc.,  of  the  defendant's  testntor.  Gyrus  Clark,  deceased,  fFOm  April.  1882, 
until  his  death  In  Jane,  1890;  also  for  the  keeping  of  horses  of  the  deceased 
during  a  portion  of  that  time.  The  plaintiff  was  the  wife  of  the  testator's 
son,  Milton  Glark,  who  married  her  in  the  year  1870.  wben  he  was  83  years 
of  age.  He  had  np  to  that  time  always  lived  at  home,  rendering  service  to- 
hfs  father  on  his  farm,  without  other  compensation  than  his  support.  Imme- 
diately upon  his  marriage,  he  took  his  wife  home  to  his  father's  house  on  a 
farm  belonging  to  the  latter,  known  as  the  "Bates  Farm,"  in  the  town  of 
Btdgeway.  where  they  lived  as  members  of  the  fatber>  family,  rendering 
service  and  receiving  support  aa  such,  without  expectation  of  giving  or  t»> 
oeivlng  compensation  tor  either,  until  the  farm  was  sold  In  the  spring  of 
18^.  At  that  time  Milton  hired  a  lioiise  in  the  same  town,  to  which  he  re- 
moved with  his  wife,  and  went  to  housekeeping.  His  father  went  with  him, 
and  remained  a  member  of  his  family  at  that  place,  until  the  spring  If^S. 
In  the  spring  of  1883  the  plaintiff  bought  the  interest  of  the  other  heirs  of  her 
father  In  a  farm  which  they  had  Inherited  in  common  with  her,  paying  there- 
for or  thereon  the  sum  of  $3,299,  which  she  had  received  from  her  husband 
under  the  following  circumstances:  In  the  spring  of  1869,  Gyrus  Glark,  the 
deceased,  sold  a  farm  in  the  town  of  Yates,  taking  hack  a  pnrcbaae-money 
mortgage  of  914.000  payable  in  14  annual  installments  of  Sl.OOO  each.  Ha 
assigned  his  interest  in  this  mortgage  to  the  extent  of  912,000.  Default  was- 
mB&  in  tbe  p^rment  of  some  of  the  later  installments  of  the  •12t000f  and  aia 
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action  of  foreclosure  was  inslitnted  in  1879  hy  the  owner  of  those  Install- 
mentfl,  to  which  Cyrus  Clark,  as  the  owner  of  the  remaining  •2,000.  was  made 
a  party.  When  the  sale  took  place,  Cyrus  Clark  was  sick,  and  he  sent  Mtlton 
to  bid  in  the  property,  directing  him  to  do  so  in  his  own  name.  This  Milton 
did,  and  took  a  referee's  deed  of  the  farm,  paying  the  amount  of  bis  bid  by 
giving  a  mortgage  on  the  same  property,  and  bis  father  afterwards  gave  him 
a  quitclaim  deed  of  the  farm  for  a  nominal  consideration.  Milton  sold  the 
farm  in  1881.  subject  to  the  mortgage  be  had  given,  and  reiillzed  therefrom 
tbe  sum  of  $3,299,  wblcfa  was  the  same  money  he  gave  to  his  wife,  and  which 
she  paid  on  the  farm  known  as  the  "Whitaker  Farm,"  purchased  by  her. 
She  took  and  retained  tbe  title  to  that  farm  in  her  own  name,  went  onto  It 
in  tbe  spring  of  1888  with  her  husband,  and  roansged  it  as  her  separate  prop- 
erty, receiving  Its  proceeds,  and  defraying  the  expenses  of  the  family  there- 
from. Cyrus  Clark  also  accompanied  his  son  and  daughter-tn-law  in  their 
removal  to  the  Whitaker  farm,  and  continued  with  them  as  a  meml)er  of 
their  family  until  May.  1884,  when  he  went  to  Chicago,  to  live  with  a  daugh- 
ter, Mrs.  Bolfe,  at  that  place.  It  was  at  alxtut  this  time  that  the  plaintiff 
gave  to  the  deceased  her  promissory  note  for  S180,  payable  in  one  year,  for 
borrowed  money,  which  remained  unpaid  at  the  time  of  his  death,  and  which 
the  referee  allows,  with  Interest,  as  an  offset  to  the  ptainttfT's  claim. 

In  respect  to  the  period  of  8  years  and  upwards  next  following  tbe  sale  of 
the  Bates  farm,  embracing  the  year  when  tbe  family  lived  on  the  place  hired 
by  Milton,  and  tbe  first  year,  and  more,  on  the  Whitaker  farm,  the  referee 
finds  that  no  agreement  or  understanding  existed  between  the  father  and  ei- 
ther Milton  or  his  wife  that  the  former  should  pay  for  his  board;  and  that 
portion  of  the  plaintiff's  claim  was  not  allowed  by  the  referee.  The  old  gen- 
tleman seems  not  to  have  been  encouraged  to  remain  with  bis  daughter  at 
Chicago.  He  afterwards  reported  that  she  declined  to  keep  him  unless  he 
would  pay  her  a  dollar  a  day  for  his  board,  and  be  reaii^Ded  with  her  only 
until  the  last  of  September  of  the  same  year.  He  had.  some  years  later,  even 
less  saceess  in  tbe  attempt  to  find  a  home  with  another  daughter.  Mra.  Sher- 
wood, who  lived  in  Niagara  county.  He  remained  with  her  only  a  few  days, 
and  reported  that  she  proposed  to  charge  him  five  dollars  a  week,  and  was 
unwilling  to  keep  him  at  all.  It  was  on  the  SOtti  day  of  iSeptember,  1884,  that 
t)ie  decewed  returned  from  Oblci^  to  his  former  home,  and  again  tocdc  up 
bis  residence  with  bis  son  and  daughter-in-law  on  the  Whitaker  farm;  and 
there  he  remained  as  a  member  of  their  family,  with  few  and  brief  Intermis- 
sions, until  his  death,  in  June,  1890.  It  is  for  his  board,  lodging,  wash- 
ing, and  care  during  this  period  of  2tf8  weeka  at  tbe  price  of  93  per  week 
that  tbe  principal  Item  of  the  plaintiff's  claim  was  allomd  by  the  ref- 
eree. That  allowance  la  based  upon  findings  which  embrace  the  facts  above 
stated,  and  further  facts,  among  others,  as  follows:  **That  there  never  was 
any  express  agreement  between  him  [the  deceased]  and  the  plaintiff  in  re- 
gard to  said  bmrd,  washing,  and  care.  •  *  «  That  upon  his  return  from 
Chicago  to  the  plaintiff's  house  in  September,  1884,  and  resuming  his  resi- 
dence in  her  familyf  he  expected  to  pay  plaintiff  tor  bis  board  and  care  a  rea- 
sonable sum,  provided  she  saw  fit  to  charge  him  for  tbe  same,  but  expected 
it  to  be  less  ilian  that  charged  by  his  daughters;  and  from  the  time  he  so  re- 
turned to  live  with  her  tbe  plaintiff  expected  to  charge  him  such  reasonable 
sum  for  his  said  board  and  care,  and  to  be  compensated  tberefm*  by  will  or 
otherwise;  and  at  some  Ume  during  the  period  he  so  lived  with  her  she  no- 
tified him  of  SDOh  IntenUon.  and  of  her  expectation  to  receive  oompensation 
for  tbe  same,  and  Iw  continoed  to  live  with  her,  and  reo^ve  audi  board, 
servioes,  and  care  after  having  been  so  notified.  •  «  •  That,  ia  conse- 
quenee  of  his  age,  his  infirmities,  and  bis  untidy  habits,  it  was  unpleasant  to 
care  for  bim,  and  these  conditions  caused  extra  labor  and  attention.  *  *  • 
That  ^rna  Clark  left  a  will,  by  which  be  gare  no  part  of  iii»  ptopaij  to  Mil- 
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ton  or  to  hU  wife,  the  plaintiff,  bnt  gare  the  whde  of  It  to  bla  danghtera, 
Mn.  Bolfe  and  Uz8>  Sherwood,  and  w  two  grandcblldran,  to  be  eqa&Uj  di- 
Tided  between  them.* 

A  TeT7  careful  review  of  the  record  before  ns  oo  tbla  ^peal  inclines  ds  to 
the  (pinion  that  the  dispoaition  made  of  the  ease  b7  the  referee  was  just,  and 
permissible  under  the  law  applicable  to  Uiis  class  of  cases.  There  waa  evi- 
dence tendiog  to  show  a  mutual  anderstandlng  between  the  plaintiff  and  the 
deceased  that  at  some  time,  and  in  some  way,  by  testamentaij  loovtaion  or 
otherwise,  she  or  her  husband  should  be  reasonabij  compensated  for  the  ex- 
pense of  time  and  money  to  which  they  were  snbjecUng  themselves  In  his  be- 
hiUf  during  the  period  of  nearly  six  years  of  his  old  age  and  flnal  helplesaaess. 
It  was  during  that  period  that  he  had  successive  made  the  experiment  of  Hi^ng 
with  his  two  daughters,  and  found  it  a  failOTe*  because  th^  exacted  from  him 
more  compensation  than  be  could  afford  to  pay.  He  could  not  reasonaUy  ex- 
pect that  his  daughter-in-law  would  do  for  him  from  mottvesoC  01ialduty  more 
than  his  own  daughters  were  willing  to  do.  But  the  suggesUon  is— and  that, 
we  think,  is  the  real  ground  of  opposition  to  the  plaintiff's  claim — ttiat  she 
had  already  bean  paid  in  advance  for  aervicea  rendered  and  expenses  incurred 
In  and  about  the  care  and  maintenance  of  the  deceased.  The  raferenoe  is,  of 
course,  to  the  concession,  on  the  father's  part,  by  means  of  which  Milton  was 
enabled  to  realise,  out  of  property  which  betonged  to  his  father,  and  so  to 
present  to  his  wife,  the  sum  tA  money  whieh  slie  paid  tor  the  Interert  in  the 
Whitaker  fum  purchased  by  ber.  But  we  do  not  regard  the  soggestion  as 
eoutrolllng  upon  the  main  quesUon  of  fact  in  this  case.  Granting  that  the 
arrangement  was  a  concession  by  the  old  man  to  Milton,  and  of  the  ^ue  of  tfae 
sum  realized  by  the  latter  In  the  transaction,  is  there  any  preeumptlMi.  under 
the  dFcamstauces  of  tills  case,  tliat  this  was  to  be  raganled  as  payment  in 
advance  for  the  care  and  maintenance  of  the  father  during  the  remainder  of 
his  IlfeV  Or  is  It  not  more  reasonable  to  suppose  that  it  was  in  recognition, 
and,  in  a  manner,  as  compensation,  for  services  already  rendered  by  Milton 
and  his  wife  to  him.  MUton  became  of  age  to  1858.  and  for  12  years  after 
that  time,  and  before  his  marriage,  he  served  his  father  without  compensa- 
tion b«yond  his  board  and  clothes  and  scanty  spending  money.  He  was  mar- 
ried In  1870.  and  for  12  years  after  that  time  not  only  he,  bnt  his  wife,  also, 
rendered  similar  services  for  similar  compensation  only.  It  is  not  contended 
that  either  Milton  or  bis  wife  could  have  recovered  at  law  compensation  for 
these  24  years  of  service,  but  it  may  well  be  suggested  that  when,  at  the  end 
of  that  time,  the  father  puts  his  son  In  the  way  of  realizing  a  little  over  $3,000. 
and  permits  him  to  put  it  into  property  for  the  benetlt  of  his  wife,  it  is  quitie 
as  likely  to  have  been  Intended  in  recognition  of  the  past  as  In  provision  for 
the  future.  In  this  view  of  the  transaction,  there  was  nothing  in  it  which 
deprives  the  plaintiff  of  the  benefit  of  the  ordinary  presumption  of  a  contract 
<m  the  part  of  the  deceased  to  p^y  for  the  services  rendered  and  expouea  in- 
eurred  by  her  in  bis  behalf. 

The  allowance  to  the  plaintiff  of  her  claim  for  the  beeping  of  horaee  of  the 
deceased  on  her  farm  rests  upon  the  same  prindple  as  that  for  the  board  and 
care  of  the  deceased;  but  a  question  of  practice  is  involved  in  the  considera* 
tion  of  one  of  the  items  of  thisd^m  which  requires  to  be  noticed.  The  claim, 
as  originally  presented  to  the  executor,  while  it  specified  the  raising  of  three 
colts,  did  not  include  a  charge  for  the  keeping  of  the  brood  mare  from  which 
they  were  raised.  After  the  claim  as  presented  bad  been  referred,  the  plain- 
tiff applied  to  the  court  at  special  term,  on  notice  to  the  executor,  fen-  leave 
to  amend  her  claim  in  the  respect  mentioned.  The  order  was  granted  with- 
out opposition,  and  noUce  of  its  entry  was  duly  served  on  the  attorneys  of 
the  defendant.  Ko  appeal  waa  ever  taken  from  the  order,  nor  was  any  mo- 
tion made  to  set  it  aside,  but  the  parties  went  to  trial  on  the  elalm  as 
amended  thereby.  It  seems  to  be  now  too  late  to  (Aject  that  the  amendment 
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was  Irregalar,  or  without  Jarlsd lotion.   We  think  tba  report  of  tlw  refarm  Ii 
well  suBtalned.  and  that  the  phiintiff  was  entitled  to  its  oonftrmation,  and  to 
Jodgment  thereon.    The  order  aetting  aside  the  report,  order  of  oonArination* 
and  Judgment,  and  granting  a  new  trial,  shonld  be  reveraed. 
Order  appealed  troin  revened*  with  costs.  All  ooneur. 


People  o.  Bltttx. 
(Supreme  CoufU  General  Tenn,  Siffth  Department.  October  81^  tsn,) 

1.  Asueur  vrrH  IimnrT  «o  Bjwb— Smunnn  BnRumc  Faots  to  Jdrt. 

On  a  proseeatloo  for  an  aseault  with  Intent  to  rarl^  allowing  the  Uaj  to  p«M 
on  the  eztrlnBio  fact  aa  to  whether  Uwleeineia  aod  crime  go  unpiuuMad  In  the 
town  where  defendant  lives  la  error. 
9.  Bun— Honrs  or  Fkouoittruc. 

On  a  proaaentbm  for  anasHDlfe  irtth  intent  to  laTfsh.  it  is  error  to  giro  aposl> 
tiTO  inftmcUon  that  the  proeeeatrix  had  no  motive  in  giving  her  toatimooy  tomb- 
Ing  the  time  and  place  ox  the  awanlt. 

Appeal  from  court  of  sesslonB.  Steuben  eounty. 

Michael  Blnte  was  convicted  of  assault  in  tdie  second  decree,  from  wbleb, 
and  an  wder  denying  his  motion  for  a  new  trial,  made  on  a  ease  and  exo^p- 
lions,  and  also  on  affldavits  of  newly-dlaoovered  eTldeaoe^  he  appeals.  B«- 
Tersed. 

Argued  before  Dwigrt,  P.  J.,  and  Uaooxbsb  and  Lewis,  JJ. 
Frederiak  ColUn,  for  appellant.   Frank  H.  AoMfuottt  for  the  People. 

Uacoiibkr.  J.  The  charge  made  ag^nst  the  defendant  and  one  John 
liinon.  who  was  ^(dntlj  indicted  with  him,  was,  under  subdivision  6  of  seo- 
tion  218  of  the  Penal  Code,  that  at  the  city  of  Corning  tliey  assaulted  one 
Bessie  Thomas,  a  colored  woman,  with  intent,  by  ft>rce  and  violence,  and 
without  ber  consent,  to  ravish  her.  Minon  ms  acquitted  by  tlie  jury.  The 
evidence  of  the  people  consists  mainly  of  the  testimony  given  by  Bessie 
Tbomas  herself,  which  was  briefly  to  the  effect  that  while  on  her  way  from 
the  city  of  Corning  to  her  liome  in  the  town  of  Corning  slie  was  caught,  at 
the  comer  of  Bridge  and  Pultney  streets,  in  that  part  of  the  city  of  Corning 
known  as  "KnoxvlUe,"  by  the  defendant  and  anotlier  man,  aod  was  dragged 
a  distaDce  of  one  biock,  shown  to  be  429  feet,  and  on  another  street  a  dis- 
tance oC  about  550  feet,  to  a  sclioolhouse,  wliert;  one  of  the  men  threw  hw 
down,  wbcffeupon  she  screamed,  and  In  answer  to  the  scream  a  person  with 
a  lantern  came  to  the  place,  and  tiien  the  man  let  her  loose  and  ran  away. 
The  complainant  was  accompanied  by  a  girl  by  the  name  of  Kittle  Tbomp- 
son,  who,  upon  her  direct  exauiination,  testitie<l  that  she  met  Bessie  Thomas 
on  the  corner  of  Bridge  and  Pultney  streets,  in  Knoxvlile,  and  that  two  men 
took  hold  of  her,  and  grabbed  her  by  the  arm,  whereupon  she  broke  away 
and  ran.  Her  testimony,  as  a  whole,  was  designed  to  leave  the  impression 
that  Bessie  Thomas,  the  complainant,  was  at  or  near  the  corner  of  Bridge 
and  Pultney  streets  when  accosted  by  tiie  men.  But  the  evldenoe  in  beh^f 
of  the  defendant  shows  with  much  conclusiveness,  as  well  as  much  testi- 
mony f;iven  in  behalf  of  the  people,  that  whatever  assault  was  committed  by 
the  defendant  upon  Bessie  Thomas  was  made  upon  the  steps  or  near  the 
stepsof  the  schoolhouse.  If  this  be  so,  there  is  not  any  evldenoe  which  would 
Jostify  the  jury  in  tlie  verdict  rendered.  There  is  evidence  given  in  behalf 
of  the  defendant  to  the  effect  that  on  the  evening  in  question,  which  was 
April  12, 1890,  these  two  women  had  made  an  appointment  with  John  Cogan 
and  Martin  Miles  for  a  meeting  on  the  Knoxvilie  bridge.  Soon  thereafter 
it  is  claimed  Cogau  told  this  defendant  of  such  appointment;  that  Cogan  and 
Miles  met  the  women  according  to  appointment,  and  passed  down  Bridge 
street  with  tbem  to  Jennings  street,  to  the  scboolhouse,  when  Miloi  and  Bes- 
sie Tbomas  timed  in,  and  sat  on  the  step  of  tlie  schoolhouse,  and  Cogan  and 
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Klttte  Tbompnm  went  on  towards  Flint  street;  thnt  the  deCendant,  Blato. 
had  ffdiowed  these  people,  and  then,  with  two  others,  John  Mlnon  and  John 
Poland,  continued  to  follow  them,  tot  the  parpose,  as  was  said  among  them- 
selves, of  faavinx  a  little  fan.  ^ter  Bessie  Thomas  and. Miles  had  gone  to 
the  st^oolhouse  steps,  Blnte  and  Poland  went  across  the  road  west  of  the 
sclioolliouse.  so  as  not  to  be  seen,  and  came  from  the  other  side  of  the  school- 
house,  when  Blute,  impersonating  a  policeman,  said  to  them:  "What  are 
you  doing  hereV  I  will  have  to  lock  jrou  up,**  Bessie  Thomas  at  that  point 
began  to  scream*  when  Oogan  and  the  other  men  ran  aw^y,  and  when  the 
person  with  the  lantern  appeared  Blute  also  went  off. 

if  the  relation  of  facts  as  given  In  behalf  of  Utt  defendant  Is  trn^  it  ia 
quite  plain  that  the  defendant  did  not  commit  the  crime  charged  against  him. 
And  it  Is  somewhat  dlflScult  to  account  for  the  verdict,  except  upon  the 
ground  that  the  jury's  minds  must  have  been  undulyinduenced,  as  iscUfmed 
by  the  learned  counsel  for  the  appellant,  by  the  charge  of'  the  learned  oonntj 

Judge.  The  Judge  began  his  charge  by  telling  the  jury  that  the  defendants 
lad  been  Indicted  by  the  "diligent  efforts"  of  the  grand  Jury,  bat  that  aucb 
Indictment  was  "not  conclusive  evidence  of  guilt,  but  it  is  acbarge  by  which 
th^  say  by  their  indictment  siioald  be  InvesUgated  and  tried  by  a  trial  jury, 
as  yon  are. "  After  calling  thrir  attention  to  the  rule  that  before  an  indicted 
{wrson  can  be  convicted  the  Jury  must  be  satisQed  of  his  guilt  beyond  a 
sonaUle  donbt,  the  learned  Judge  instructed  the  jury  that  **it  is  fmr  you  to  say 
what  shall  be  a  reasonable  doubt;  wh^her  it  exlste  In  tlds  case.  A  reason- 
able doubt  must  rest  upon  some  reason.  A  juror  must  not  say,  *I  liave  got 
it,'  unless  he  lias  got  some  reason  to  donbt  the  evidenoe,  or  the  whole  evi- 
dence In  the  case.  *  *  *  So  tiiat,  gentlemen,  yon  will  discover  that  yon 
are — to  use  a  common  extnesslon— yon  are  to  a  great  extrat  master  of  the 
situation.  The  responsibility  of  this  mutter  Is  with  you,  and,  while  the  de- 
fendants have  a  right  to  expect  fair  treatment  and  fair  oonsldwatlon,  the 
public,  society,  and  the  people  are  looking  out  to  see  that  the  public  are  pro- 
tected, and  not  violated.  «  *  •  The  prosecatlon  places  their  evidence 
upon  the  evidence  of  two  witnrasee.  Bessie  Thomas,  who  Is  the  complain- 
ant. Is  a  woman,  a  married  lady,  pursuing  a  leglUmate  and  wortby  enter* 
prise,  her  husband  being  a  barber  working  at  Painted  Post,  her  home  being 
up  In  that  direction,  and  site  a  hairdresser,  and  working  for  sneh  cnstomere 
as  employ  her,  and  the  two  having  the  care  and  bringing  up  of  their  little 
children.  She  comes  upon  the  stand,  and  tells  you  in  a  plain  and  earnest 
manner.**  etc  He  further  instructed  the  jury  that  there  was  nothing  to  con- 
tradict tdie  statement  of  Kittle  Thompson  that  she  ran  when  the  men  came 
and  grabbed  Mrs.  Thomas.  He  further  said  in  respect  to  these  two  wit- 
nesses: "They  told  their  story,  and  adhered  to  it.  They  answered  alltlie 
questions;  no  liesitation;  no  disposition  to  excnse  or  shirk  the  answers. 
They  told  their  stories,  and  then  submitted  to  the  cross-examination,"  eto. 
In  speaking  of  the  defendants  and  the  other  men  who  were  with  them,  the 
court  said:  "They  range  from  the  age  of  twenty-one  to  thirty-four  years. 
It  does  not  appear  that  any  have  families,  although  at  the  age  when  yon 
might  naturally  expect  in  the  natural  course  of  liuman  events  that  they 
would  be  men  of  families.  If  they  are  not,  then  they  were  at  liberty,  as  far 
as  tlie  family  was  concerned. — as  far  as  domestic  relations  were  concerned, — 
to  seek  out  their  own  line  of  conduct.  If  they  are  men  of  families,  then  it  la 
to  their  shame  that  they  engaged  in  any  such  enterprise  as  they  went  over 
Into  Knoxville  for.  They  tell  a  story  upon  which  all  concur;  ind  they  are 
all  friends,  all  confidants,  or  they  would  not  attempt  to  engage  with  each 
other  in  such  an  undertaking  as  they  undertook  that  night.  It  is  not  the  way 
good  men  or  good  citizens  conduct  theniSRlves.  What  business  bad  they  over 
there,  any  of  them?  The  two  claim  they  made  this  engagement  with  these 
two  women.  Another  one  tells  Blute  of  It, — and  he  felt  safe  in  trusttng 
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Blnte, — goeson,  according  to  bis  story,  and  says  thej  wonld  have  some  fun 
with  them.  Xow.  all  this  may  be  true;  but  how  does  it  Impress  you?  You 
■are  not  to  determine  this  case  or  any  other  by  the  mere  teetimony.  or  what  is 
sworn  to,  or  by  the  nnmber  of  wUnesses  on  either  side,  but  by  whnt  yoa 
really  and  honntly  think  Is  the  truth.,  •  •  •  Tb^  give  such  chnracter 
10  themselTes  as  they  see  fit*  and  yon  are  to  take  that  as  true.  How  many  of 
them  bad  been  arrested,  and  how  many  times  they  bad  been  arrested.  What 
is  the  character  of  tbe  offenses  that  they  have  been  ari-ested  torf  And  be- 
yond and  above  aU»  what  was  their  purpose  in  going  across  tbe  river  tliat 
night,  following  these  two  women, — what  was  their  purpose?  It  is  for  you  to 
aay  whether  their  credibility  as  witnesses  la  affected  by  these  considerations. 
*  *  *  KoWiontheotherhand^bowisifewiththesetwowomenV  Isthereaoy* 
thlngfrom  the  time  tbey  were  born  down  to  tbe  time  of  this  trial  that  Is  shown 
that  should  aftect  their  credibility?  *  •  •  Has  there  been  any  object  on  the 
jmrt  of  these  two  wltnesseo — ^these  two  women — to  tell  anything  but  thetrntbP 
If  this  was  an  action  for  damnges,  where  yon  were  sitting  in  a  trial  jury  in  a 
«a8e  of  damages,  where  you  might  award  five  hundred  or  a  thousand  dollars 
to  Bessie  Thomas  for  this  assault,  then  it  might  be  said  she  had  a  purpose  in 
telling  her  story  against  Blute,  or  against  any  of  the  persons;  bat  Uiere  is 
not  anything  of  that  kind  in  this  case.  Is  she  an  interested  witness  In  any 
way?  Not  a  dollar  or  a  penny  can  she  receive  from  any  results  that  may 
-come  from  this  trial.  *  *  •  Kow,  you  will  recollect  that  the  witnesses 
in  tills  case  t<a  the  defendant, — and  th^  have  been  at  liberty  to  call  upon 
everybody  on  earth  that  they  wanted  to,  to  excuse  themselves,  and  they  have 
been  at  liberty  to  produce  evidence  of  their  own  good  character,  which  they 
have  not  done.  The  people  cannot  attack  their  characters  nntll  they  give 
-evidence  of  their  good  character.  This  tbey  have  not  done,  and  ttie  people 
Imve  to  be  silent  on  the  subject  of  character  for  that  reason,  and  they  have 
called  all  the  witnesses  tbey  desired  to.  Those  five  men  constitute  substan- 
tially  the  defense.  Their  evidence  constitute  substantially  the  evidence, 
whatever  it  is." 

After  the  delivery  of  this  charge,  the  defendant's  counsel,  among  other  r^ 
^nests  to  tlie  court  to  charge,  submitted  the  following:  "That  there  is  no 
evidence  In  this  case  that  lawlesanesa  and  crime  go  unpunished  in  Corning, 
■as  stated  by  the  district  attorney  In  liis  address  to  the  jury.  Cemrt.  I  will 
leave  that  with  the  jury  to  say."  Exception  was  tnken  by  the  counsel  to 
certain  portions  of  the  charge  as  delivered.  While  it  is  true  that  tbe  precise 
remarks  made  to  the  jury  by  the  district  attorney  are  not  given  in  the  case, 
yet  it  was  assumed  upon  tlie  trtal  thst  In  his  address  he  hnd  used  the  lan- 
j;uage  attributed  to  liim,  because  there  wns  no  denial  thereof.  But  this  ex- 
trinsic fact,  whether  lawlessness  and  crime  went  unpunished  in  Corning,  was 
submitted  to  the  jury.  The  counsel  also  asked  the  court  to  instruct  the  jury 
an  follows:  "  I  ask  your  honor  to  charge  that  the  fact  that  the  derendants 
were  indicted  by  the  grand  jury  is  no  pruof ,  presumptive  or  otherwise,  of  their 
guill.  Court.  I  have  80  charged."  The  case,  as  printed,  does  not  contain 
such  Instructiors.  But  assuming  that  the  learned  court  intended  by  its  re- 
mark last  given  so  to  charge,  we  are  still  of  the  opinion  that  tbe  efFect  of  the 
charge,  as  a  whole,  was  calculated  to,  and  doubtless  did,  influence  tbe  minds 
•of  the  jury  in  a  manner  prejudicial  to  the  rights  of  the  defendant.  Moreover, 
there  was  an  actual  error  in  the  charge  respecting  the  motive  of  Bessie 
Thomas,  tlie  prosecutor.  The  jnry  were  positively  instructed  that  she  had 
no  motive  in  giving  her  testimony  touching  the  time  and  place  of  the  assault. 
But  It  appears  to  us,  however,  that  there  might  have  existed  a  bad  motive  on 
tier  part,  and  that  was  to  shield  herself  from  the  effect  of  the  testimony  given 
ijj  the  witnesses  as  to  the  appointment  which  she  and  the  young  woman  bad 
made,  and  particularly  had  she  tbe  strongest  motive  to  shidd  herself  from  the 
•embarrassment  of  being  with  a  strange  man  on  tbe  steps  ftf  a  scboolliouse,  a 
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place  considerable  distant  tcoEa  any  point  that  sbe  would  naturally  tramw' 
on  her  w^y  home.  On  the  whole,  we  think  that  the  motion  for  a  new  trial 
should  have  been  granted  by  the  court  of  seeaioos  on  the  defendant's  motion^ 
which  was  made  on  a  ease  and  exceptions. 

Judgment  and  conviction  revexsed.  and  new  trial  granted,  and  the  ease- 
remitted  to  the  court  of  seB8i<uu  of  Stiuben  county,  with  instrucUons  to  pro- 
ceed therein.  All  concur. 


Bbabdslet  et  ah  o.  Lehigh  Yai..  Bt.  Oa 
{Supreme  Court,  Oeneral  Term,  F\flh  Department.  October  81, 1809.) 

L  Bahjioap  Compakibs— Fank  CBOUiMaB— Waair  Constbuotbd  bblow  Gbadb. 

A  railroad  throngfa  s  form  oroased,  at  a  anffloisQt  elevatton  tor  bd  tmdeMnde- 
crosslDg,  a  depresuoD  In  the  aarfaoe,  wbich  turolahed  the  most  nataral  and  oon- 
venient  means  ot  conununleatlon  between  the  two  portions  of  the  farm,  and  which 
was  so  OBod  before  the  oonatmation  of  the  road ;  and  it  appeared  (hat  a  irrade  croaa- 
ing  at  any  other  point  coold  only  be  nsed  with  great  looonTenience  and  increaaed 
labor.  Held,  nnder  Laws  1850,  o.  140,  {  44,  reqnirln?  railroad  oompanies  to  ereot 
and  maintain  suitable  farm  crossings  tor  the  use  of  the  proprietors  ot  landa  a^oln- 
Ing  the  railroad,  that  the  oompany  wonld  be  (xnapellad  to  conatmot  an  onder-grate- 
orossing  at  snch  depieasiou. 

S.  Bamb— MBASuna  or  Davaobs. 

The  inconvenleDoe  of  grade  crossings  Is  not  a  proper  item  in  estimating  the  dam- 
agea  awarded  the  owner  of  the  land  tn  condemnatioD  proceedings. 

Appeal  from  special  term,  Ontario  county. 

AcUtm  by  Edwin  Beardsley  and  others  against  the  Lehigh  Valley  Ballway 
Gompany  to  restrain  defendant  from  filling  in  its  road  across  a  d^ression  in 
p]idntiff8*  farm.  Prom  a  Judgment  for  pMntifts  at  special  term,  defendant 
appeals.  Affirmed. 

The  following  opiniod  was  delivered  by  Mr.  Justice  Adams,  who  tried  the 
case: 

**The  evidence  In  this  case  establishes  with  reasonable  certainty  that  the- 
plaintiffs  are  the  owners  of  a  farm  in  the  town  of  Phelps.  Ontario  county, 
containing  about  100  acree  of  land;  that  the  defendant  is  a  railroad  corpora- 
tion ot|^iiized  under  chapter  140  of  the  Laws  of  1850;  and  that  by  condem- 
nation proceedings  It  has  acquired  title,  for  the  use  of  the  nulroad,  to  a  strip- 
of  land  about  2,300  feet  in  length,  running  through  the  plaintiffs'  farm  in  an 
easterly  and  westerly  direction,  dividing  the  farm  into  two  nearly  equal  parta;^ 
that  such  strip  is  about  99  feet  in  width  at  the  east  end.  aud  continues  through 
the  greater  portion  of  the  farm  at  that  width,  but.  as  it  approaches  the  wesli 
line,  the  width  increases  to  nearly  150  fpet;  that  the  entire  strip  containa^ 
about  6  acres  of  land,  and  the  compensation  awarded  ttie  plaintiffs  therefor, 
and  for  the  damage  to  the  remaining  premises,  in  such  condemnation  pro- 
ceedings, was  the  sum  of  $3,590;  that  the  plaintiffs'  bams  and  other  farm 
buildings  are  on  the  north  side  of  the  line  of  the  milroad.  and  there  is  also  on 
the  same  sldean  inexbaustibie  spring  of  water;  that  the  lands  upon  the  soath 
side  are  in  a  state  of  cultivation,  and  are  often  used  for  pasturing  large  num- 
bers of  sheep  and  cattle,  after  the  crops  are  removed,  but  in  the  latter  part 
of  the  season  there  Is  no  supply  of  water  upon  these  lands,  and  the  sheep  and 
cattle  there  pastured  are  watered  at  the  spring  upon  the  north  side;  that  for 
a  distance  of  about  1.800  feet  the  defendant's  railroad,  when  completed,  will 
be  in  a  cut  or  excavation  of  from  2  to  13  feet  below  the  surface,  which  for 
most  of  the  way  will  be  impasaahle  for  teams  and  cattle  by  reason  of  th» 
depth;  that  at  a  point  a  few  hundred  feet  east  of  the  west  line  of  the  farm 
(here  is  a  natural  depression  or  hollow,  that  is  crossed  by  the  railroad,  aiid 
the  plaintiffs  have  been  accostotned  to  use  this  depression  as  an  easy  and  di- 
lect  passageway  for  teams  in  going  to  and  from  the  north  and  south  parts- 
of  the  farm,  in  their  farming  operations,  and  also  for  the  use  of  their  cattle, 
pastored  upon  the  south  side,  in  going  to  and  from  the  spring  upon  th«  nuUk 
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aide;  that  the  defendant's  road  ie  being  oonatracted  across  this  dapresstoii  at 
a  grade  of  aboat  12  feet  above  the  saifnce  of  the  ground,  and  tbe  defendant 
Intends  to  flll  In  such  depresslfm  to  that  depth  In  order  to  carry  its  tracks  over 
the  same,  and  that,  when  this  is  accomplished,  there  will  be  an  impassible 
barrier  to  the  passage  of  teams  or  eatUe  through  this  depression.  In  the  con- 
struction of  its  road  over  the  plaintiffs'  farm  upon  tbe  proposed  route  the 
defendant  has  offered  to  provide  two  crossings  at  grade  for  the  use  of  tlie 
plaintiffs,  one  of  them  bung  about  800  feet  west  of  tbe  depression,  and  the 
other  about  200  feet  east ;  or.  in  Ilea  ol  either  one  of  these,  one  at  the  extreme 
eastern  end  of  the  taxm;  bnt  tilher  of  the  proposed  crossings  in  tlie  vicinitj 
of  the  depression  will  ioTolve  the  necessity  of  overcoming  a  considerable 
grade  in  the  use  of  tbe  same,  and  there  la  some  doubt  whether  they  could  be 
nsedi  when  constructed,  without  great  Inconvenience  to  tbe  plaintiffs. 
fore  this  aetion  was  commenced,  the  plaintiib  requested  of  the  defendant 
that  th^  be  allowed  an  under-grade  crossing  through  the  depression,  which 
request  was  refused,  the  principal  reason  assigned  for  such  refusal  being  that 
there  was  not  sufficient  room  tberefor;  and  thereupon  the  defendant  promedeA 
to  fill  in  sAch  depression,  bnt  bad  not  finished  the  same  when  tills  action  was 
brought,  restraining  it  from  so  doing. 

"Upon  these  facts  it  must  be  assumed.  I  think,  that  the  depression  referred 
to  has  afforded  to  the  plaintiffs  the  natural  and  moat  conTenient  meana  of 
puslng  to  uid  ^m  ttie  niirtb  and  soutii  pwtions  of  their  farm,  and  that  It 
has  been  generally,  though  not  always,  used  for  Uut  purpose.  It  may  like- 
wise be  assumed  that  when  the  defendant's  road  is  constructed  acrc»s  such 
depression  there  will  be  ample  room  for  an  under-gnule  crossing,  which  can 
be  easily  provided,  although,  as  is  testified  to  by  tbe  defendant's  en^neer. 
this  will  involve  an  additional  cost  of  about  (2,600.  The  question,  therefore, 
wtiich  fairly  presents  itself  to  the  court  is,  shall  the  defendant  be  required 
to  incur  this  expense,  in  order  to  provide  the  pliiintifls  with  a  convenient 
means  of  crossing  its  tracks  ?  That  this  court  has  tlie  power  to  compel  a  rail- 
rtmd  corporation  to  constract  such  farm  crossings  as  it  deems  proper  and  nec- 
essary in  a  given  c^e  has  been  frequently  held,  and  I  do  not  understand  thai 
the  proposition  is  now  questioned  by  tbe  defendant.  Jones  v.  Seligmarit  1& 
Hun,  230.  affirmed.  81  N.  Y.  190;  Wademan  v,  RaUroatl  Co.,  51  N.  Y.  668; 
Post  v.  Railway  Co.,  123  K.  Y.  580.  591.  26  N.  E.  Bep.  7.  On  the  other 
hand,  it  Is  equally  well  settled  that  under  tlie  provisions  of  the  act  of  1850. 
requiring  corporations  organized  under  that  act  to  erect  and  maintain  suit* 
able  farm  crossings  for  the  use  of  the  proprietors  of  lauds  adjoining  tbe  rail- 
road, it  is  the  right  of  the  corporation,  in  tbe  first  instance,  to  locate  the 
CTOSsings.  Wademan  v.  liailroad  Co.,  supra.  But  in  the  exercise  of  this 
right  it  is  nevertheless  the  duty  of  the  corporation  to  consult  the  convenience 
of  both  parties;  and  it  will  not  be  permitted  to  locate  such  a  cr(»Bing  as  will 
aabject  the  proprietor  to  needless  and  unreasonable  Injury  or  inconvenience. 
In  reaching  a  conclusion  upon  tbe  question  which  presents  itself  for  consid- 
eration, it  will  t>e  necessary,  therefore,  to  determine  whettier  ur  not  tbe  de- 
fendant baa  made  right  use  of  its  discretionary  powers,  and  this,  of  course, 
depends  entirely  upon  tbe  circumstances  peculiar  to  tbe  case  in  hand.  Ordi> 
narlly,  grade  crossings  are  all  that  can  be  reasonably  required  of  a  railroad 
•corporation  for  farm  purposes,  and,  unless  there  is  something  to  take  this 
ease  out  of  the  ordiuary  rule,  they  are  ail  that  ought  to  be  required  of  tbe 
defendant. 

"What,  then,  are  the  extraordinary  features  of  tbe  case  under  consideration? 
Not  the  fact  that  tbe  defendant's  railroad  cuts  the  plaintiffs*  farm  in  twain, 
for  it  is  tbe  doing  of  this  very  thing  whlcli  the  statute  contemplates  in  requir- 
ing that  suitable  crossings  shall  be  constructed,  which  requirement  is,  as  has 
been  said,  ordinarily  fulfilled  by  providing  crossings  at  grade.  Nor  do  I 
think  that  the  fact  Uiat  an  under-j^ade  crossing  would  prove  more  convenient  t» 
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the  pla!ntlffs  In  their  fermtngoperatloDS,  or  In  watering  their  stook,  woald.of 
Itself,  furnish  asufficient  reason  for  departing  from  the  rule  generally  adopted 
in  these  cases;  but  such  a  reason  is  furnished,  If  at  all.  bj  the  comblnatloa 
of  these  fncts  with  the  further  fact  that  a  grade  crossing  at  either  of  the  two 
places  nettr  the  depression  selected  and  proposed  by  the  defendant  cannot  be 
used  witliout  compelling  plaintiffs  to  overcome  a  steep  grade,  which  would 
necessarily  be  attended  not  only  with  great  inconTenience,  but  likewise  with 
greiitly  increased  labor  to  themselves  and  their  teams;  and  that  it  would  also 
involve  the  necessity  of  either  drawing  smuU  loads  or  incurring  the  risk  of 
tipping  over,  to  say  nothing  of  the  danger  to  be  apprehended  from  passing 
trains.  None  of  these  objections  operate  against  the  under-grade  crossing. 
As  lias  already  been  shown,  this  is  the  natural  and  customary  route  taken  by 
the  plaintiffs.  Its  use  is  attended  by  none  of  the  dangers  or  disadvantages 
above  mentioned,  and  it  is  likewise  much  more  convenient  and  accessible. 
But.  over  and  above  all  these  considerations,  it  would  seem  as  though  it  were 
the  one  means  of  communication  between  the  two  portions  of  the  plaintiffs* 
farm  which  would  suggest  itself  to  any  person  or  tribunal  which  was  endeavor- 
ing to  consult  the  convenience  and  interest  of  both  these  parties,  for  here  is 
a  depression  to  be  crossed  by  a  track  12  feet  above  the  surfaoe  ot  the  groand, 
and  this  elevation  the  defendant  designs  fltling  in  so  as  to  mske  a  solid  em- 
bankment; but  If,  instead  of  doing  this,  an  aperture  sliould  be  left,  sufficient 
in  size  to  permit  teams  and  wagons  to  pass  through,  which  could  easily  ba 
accomplished  without  very  great  additional  expense,  how  Ineomparably  bet- 
ter it  would  be  for  all  concerned.  To  the  plaintiffs  it  would  prove  convenient 
and  easy  as  a  driveway,  and  it  iB  equally  clear  that  to  the  defendant  it  wonld. 
in  the  end.  be  much  less  expensive  tiian  a  crossing  at  grade,  where  the 
danger  to  be  apprehended  from  collisions  with  cattle  and  teams  Is  certainly 
much  greater  than  that  which  counsel  Imagines  would  attend  the  passage  of 
cars  over  a  bridge  14  feet  in  length. 

"It  is  a  fact  which,  I  believe,  appears  in  this  case,  but  if  It  does  not  the 
court  will  take  jndiclal  notice  of  It.  that  the  defendant,  in  constructing  Ita 
line  of  road  through  this  state,  has  adopted  an  overhead  or  undei^roand  grade 
crossing  as  the  best  means  of  getting  over  every  public  highway,  where  auch 
means  was  found  practicable.  In  adtrnting  this  course,  which  was  purely 
voluntary.  It  is  to  be  commended,  and  all  that  the  plaintiffs  seek  by  this  ac- 
tion is  to  require  that  the  same  policy  be  pursued  towitrds  them  as  IndlvidoalB 
which  the  defendant,  by  ita  own  acts,  concedes  is  proper  towards  the  public 
atlaive;  and,  while  It  is  not  designed  by  this  decision  to  establish  a  prece- 
dent for  under*grade  farm  crossings  as  a  rule,  it  does  seem  as  though,  for 
the  reasons  here  given,  it  would  be  the  only  suitable  crossing  in  tills  particu- 
lar case.  In  reacliing  this  conclusion  the  court  has  not  been  unmindfal  of 
the  contention  made  by  the  defendant's  counsel  that  the  Inconveniences  and 
disadvantages  of  a  grade  crossing  were  considered  in  the  condemnation  pro- 
ceedings, and  ttiat  they  constituted  an  Important  dement  of  the  damages 
awarded  the  plaintiffs  in  that  proceeding.  This  contention  would,  at  first 
glance,  seem  to  possess  some  weight,  for  it  certainly  does  appear  that  several 
of  the  witnesses  sworn  for  the  landowners  did,  to  some  extent  at  least,  base 
their  estimate  of  damage  upon  the  &ct  that  the  south  part  of  the  farm  was 
to  be  cut  off  from  the  spring  upon  the  north  part;  but  a  careful  analysis  of 
the  whole  testimony  will  show  that  the  witnesses  who  appeared  to  take  this 
fact  into  consideration  placed  the  damages  atasum  lower  than  did  others  who 
did  not  mention  tills  as  an  element  of  damages,  while  the  average  eetimate 
made  by  all  the  witnesses  on  both  sides  was  nearly  a  thousand  dollars  in  ex- 
cees  of  the  award.  It  cannot  be  assumed  that  the  award  was  made  In  con- 
templation of  the  Inconvenience  or  damage  to  be  appreiiended  from  one  or 
more  crossings,  (Smith  T.  Jiailroad  Co.,  63  N.  T.  58;)  and  in  the  case  of 
«7onw  V.  Saigman,  heretttfbxe  cited,  it  waa  said  hf  Miller,  J.,  (81  K.  T. 
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198:)  *  We  think  such  an  item  la  not  a  proper  subject  of  coiMideratlon  In  es- 
timating damages  for  land  taken  for  railroad  purposes,  and  that  thej  have 
once  been  made  cannot  aflfect  the  right  of  the  owner  to  additional  onea.  where 
these  are  insutUcient. '  It  follows,  therefore,  that  this  contention  of  defend- 
ant's counsel  is  not  sustained  by  either  the  facta  or  the  law  of  the  ease.  I 
am  consequently  of  the  opinion  that  the  plaintiffs  are  entitled  to  the  rellaf 
sought  in  this  action,  with  coats." 

Argued  before  Dmeiix,  P.  J.,  and  Macohbkr  and  Lewis,  JJ. 

A.  P.  Rose,  for  appellant.   J.  C.  8mith,  for  respondents. 

Per  CuBiAH.  The  Judge  who  tried  this  case  had,  bj  consent  of  the  par- 
ties, the  advantage  of  a  personal  view  and  inspection  of  the  premises.  It  Is 
impossible,  therefore,  to  characterize  any  of  his  lindings  of  fact  as  unwar- 
ranted by  the  evidence.  His  opinion,  given  above,  seems  to  as  to  justify  tho 
conclusions  of  law  drawn  from  those  fiiidlngs.  The  only  exception  taken  on 
Li.p  trial  which  is  argued  here  relates  to  tlie  admission  in  evidence  of  th» 
opiuiond  of  witnesses  in  regard  to  the  damage  to  the  farm  which  would  re- 
sult from  the  want  of  an  un<Ierground  crossing  proposed.  The  evidence  was 
no  doubt  offered  for  the  purpose  of  a  comparison  between  the  loss  to  be  sus- 
tained ou  the  one  iiand,  if  the  crossing  were  not  constructed,  and  theexpenselo 
be  Incurred  on  the  other  hand,  in  its  construction,  as  bearing  upon  the  ques- 
tion of  the  form  of  the  relief  to  be  granted.  But  there  was  no  finding  or  re- 
quest ito  dnd  on  that  subject,  so  that  the  evidence,  if  not  strictly  admissible^ 
was  not  to  the  prejudice  of  the  defendant. 

The  Judgment  appealed  from  should  be  affirmedt  with  oosta. 


People  v.  Phyfb, 
(Supreme  Court,  Qeneral  Term,  Second  Department.   August  20, 1893.) 

CcrxsmirnovAi4  Law— LmiTiNO  Dat's  Labor  Railroads. 

Laws  1893,  c  711,  entitled  "Ad  act  to  provide  for  uid  limit  tbe  hour*  of  serrlce- 
on  railroads, "  providing  that  10  boura'  work  ia  12  consecutive  hours  shall  be  a  day's 
labor,  and  that  if  employed  longer  the  employe  shall  receive  proportloDate  oom- 
peDsatioo  for  tbe  extra  service,  but  not  prescrihlog  any  rate  of  wages,  nor  pro- 
bibiUng  contracts  other  than  by  the  day,  and  making  vlolatloa  thereof  on  the  part 
vt  r^lroad  companies  or  thetr  agents  a  misdemeanor,  is  not  anconsUtutional  la  a- 
eaae  where  there  is  no  express  contract  to  the  contraty.  . 

Appeal  from  court  of  oyer  and  terminer,  Westchester  connty. 

James  H.  Fhyfe  appeals  from  a  conviction  for  violating  Laws  1892,  c.  711, 
flDtltled  "An  act  to  provide  for  and  limit  the  hours  of  service  on  railroads." 
Affirmed. 

Argued  before  Babnakd,  F.  J.,  and  Dtehan  and  Pratt,  JJ. 
Frank  LoomUt  for  aj^lant.    WUliam  PopAam  Platte  Dlst.  Atty.,  tot 
the  People. 

Per  CtntiAH.  This  is  an  appeal  fnmi  a  judgment  ot  the  Westchester 
oyer  and  terminer,  rendered  on  a  conviction  of  a  misdemeanor  In  violating^ 
tbe  provisions  of  chapter  711.  Laws  1892.  Tbe  defendant  admitted  tbe  com- 
mission of  the  act  ohaiged  in  the  indictment,  and  offered  no  evidence  in  joaU- 
fication,  resting  bis  defens«  on  the  claim  that  tbe  statute  is  nnconstltuUonal 
and  void.  The  parties,  being  anxious  to  obtain  the  judgment  of  the  bighesfr 
court  on  the  question,  have  favored  us  with  neither  arguments  nor  briefs. 
We  therefore  do  not  feel  called  upon  to  more  than  state  briefly  the  oonclusioa 
we  bave  reached  and  the  reasons  therefor  without  elaboration. 

The  presumption  is  in  favor  of  the  validity  of  lefdriatlve  enactments.  We 
tblDk  that  the  statute  In  question  can  be  construed  so  as  to  render  it  consti- 
tutional, and.  If  so,  that  construction  should  be  given  to  It.  The  itatubffy 
penaify  seems,  by  section  4,  cooflned  to  violations  by  corporations  or  their 
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agents.  We  do  not  admit  that  in  the  caie  of  corporationB  the  control  of  the 
leglslatnre  Is  absolute.  The  fnnchtse  granted  a  .railroad  company  Is  Irre- 
pealable  and  vested  property.  People  t.  (PBrimt  111  K.  T.  1, 18  K.  E.  Bep. 
692.  At  the  same  time,  a  niilimidcan  he  operated  leffid|y  In  this  state  ooly^ 
a  railroad  corporation.  Al^tt  t.  BaUroad  Co.,90s,  T.  27.  As  tootheroor- 
porationsi  It  may  be  that  thcj  must  comply  with  any  regulations  the  legU^ 
ture  may  see  fit  to  prescribe*  or  give  up  their  corporate  franchise,  if  any,  as 
indlTldnals.  Railroad  companies,  however,  do  not  seem  to  have  this  option. 
But  the  statute  does  not  necesssilly  Interfere  with  the  private  property  rights 
of  the  company.  It  piovldes  that  lU  honrs'  work  in  12  hours  shall  be  consid- 
ered a  day*B  work,  and  that  If  employed  longer  the  employe  shall  receive 
"comparative"  (pn^wrtlonate?)  compensation  for  the  extra  service.  The  tuet 
does  not  prescribe  what  rata  of  wages  shall  be  pidd.  The  company  may  give 
such  compensation  as  it  sees  fit,  and  at  which  it  Is  aide  to  obtain  emfdoyes. 
Nor  does  the  statute  prohibit  maklna  contracts  otherwise  than  1^  the  day. 
The  company  may  employ  Uie  **Job"  or  ''pieee"  or  "hour."  In  this  re- 
spect the  case  at  bar  dlffera  radloally  from  that  of  P«op2«  v.  CHliton,  109  N.  Y. 
889, 17  N.  E.  Kep.  848.  In  fact  it  may  be  that  the  only  effect  of  this  statu- 
tory provision  is  to  create  a  liabilll^  on  a  contract  ^ieh  liie  law  Implies,  in 
the  absence  of  an  agreement  between  the  parties  to  the  oontraty,  and  to  pnn- 
Ish  a  tallnre  to  discbarge  such  llabitl^.  If  this  be  the  limit  of  legislative 
power,  then  aueh  fa  tiie  constmctlon  which  should  be  placed  upon  the  atatnte. 
This  qnestlon  could  only  be  raised  fay  evidence  offered  by  the  defendant  to 
show  that  the  employe  agreed  to  work  the  overtime  witlioat  compensation,  or 
for  a  different  rate  (rf  conpensatton  than  that  prescribed  by  law.  Tbe  quea- 
tion  is  not  In  the  case  now  before  us,  and  we  therefore  decline  to  pass  apon 
it.  The  eonvlctlim  and  judgment  thereon  should  be  affirmed. 


Fbinob  Mjlnui'g  Oo.  e.  Feihob's  Mjbtallio  Paint  Go. 
(Supreme  Court,  Speelal  Term,  ifew  YbrJi  Cownty,  Janaary.  I89ft> 

1.  Tu.DB-MaBK»— HOBTOAOB  FORBOLOBITBB— BiQHTS  OV  PURCUSBK. 

The  purohasa  at  foreclosare  of  mills  aad  mines  where  a  oertain  kind  of  paint, 
known  by  trade-mark  as  "Prince's  Uetallio  Paint, "  had  been  wiginaUy  manofaofc- 
nred,  doea  not  carry  with  it  the  right  to  nse  said  trade-mark,  or  alleci  the  Eight  at 
the  former  mannfaotorers  to  use  aame,  partloalarly  where  It  had  ahreadj  ban 
used  Uy  them  to  desliniate  the  product  of  other  than  the  original  mUa,  and  so  had 
oeased  to  Indloate  primary  orlgm  or  looaUty. 
ft.  Sahb— EixxoonoH  Sais. 

A  trade-mark  cannot  be  levied  on  and  sold  noder  ezeoution,  as  a  qteeiea  of  taa; 
fflble  property,  apart  from  the  arti(de  It  has  served  to  Identify,  anless  under  aatbix^ 
tty  of  statate. 
8.  Bau— TBAHsraa. 

A  transfer  to  a  director  of  the  trade-mark  of  a  corporation,  not,  however,  at  a 
regularly  called  meeting,  but  when  only  he  aad  one  or  two  other  directors  are  pre*- 
ent,  and  without  notice  to  a  third,  la  invalid. 
4.  Savb— As8io:ncBNT, 

An  assignment  of  the  trade-mark  of  a  corporation,  made  by  the  president,  in  oob- 
neotion  with  the  good  will,  but  without  any  showing  of  anthoil^,  Is  invalid. 

Action  by  the  Prince  Manufacturing  Goitipany  against  FriDce*s  MetalUe 
Paint  Company.   Judgment  for  defendant. 

The  decision  herein  was  reversed  by  the  general  term,  (15  N.  Y.  Supp. 
249,)  but  on  appeal  to  the  court  of  appeals  the  decision  of  the  general  term 
WHS  reversed,  and  the  decision  of  the  special  term  was  affirmed.  Bee  81  ST. 
E.  Rep.  990. 

Frederiok  R,  Cotidert  and  John  8.  Davenport^  for  plaintiff.  Jee^h  S. 
Choate  and  John  Frankenheimer,  for  defendant. 

Pattebson,  J.  This  action  is  baaed  alb^ther  upon  what  Is  daimed  to 
ke  an  Infringement  of  a  right  to  a  trade-mark.   That  Is  the  only  cause  of 
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action  set  forth  in  the  complaint.  EveiTthlng  there  charged  against  the 
dtfendant  is  in  connection  with  the  Tlolation  of  that  asserted  right.  There 
ia  no  claim  for  relief  founded  npon  a  cause  of  action  arising  from  fraudulent 
conduct  of  the  defendant,  separated  from  the  alleged  infringement  of  a 
trade-mark.  I  am  therefore  compelled  to  treat  the  cause  as  one  resting  upon 
the  single  cause  of  action  stated.  Fisher  t.  Rankin^  (Sup.)  7  K.  Y.  Supp. 
837.  and  cases  there  cited.  If  the  complaint  contained  a  cause  of  action 
disaociated  from  the  claim  of  an  absolute  exclusive  ownership  of  a  trade- 
mark, the  case  would  have  presented  an  additional  question  to  that  which 
is  now  to  be  considered;  but,  as  the  pleadings  stand*  I  am  at  liberty  to 
treat  it  only  as  a  simple  trade-mark  case. 

The  contest  is  between  two  foreign  corporations,  both  created  and  organ- 
ized under  the  laws  of  Pennsylvania.  Each  claims  the  right  to  the  exclu- 
sive use  of  the  words  "Prince's  Metallic  Paint,"  as  applied  to  the  article 
of  mercbaudise  manufactured  or  sold  by  it.  There  is  no  such  resemblance  in 
the  corporate  name  or  designation  of  the  respective  parties  as  would  Itself 
lead  to  mistake  or  confusion  In  the  minds  of  purchasers  of  the  product  of 
either  party,  or  operate  as  a  deception  upon  the  public.  The  plaintifl^s  des- 
ignation is  tlie  "Prince  Manufacturing  Company,"  the  defendant's,  "Prince's 
Metallic  Vaini  Company;"  but  the  plaintiff  contends  that  It  has  acquired  the 
right  and  is  entitled  to  the  exclusive  use  of  the  words  "Frlnce*s  Metallic 
Paint"  as  a  trade-mark  for  its  goods,  and  that  the  defendant  has  illegitimately, 
and  for  the  sole  purpose  of  depredHting  npon  and  taking  away  the  plaintiff's 
bnsiness.  adopted  a  corporate  title  almost  identical  with  the  plaintiff's  trade- 
mark. The  use  of  tliat  corporate  title  as  an  Invasion  of  the  trade-mark 
claimed  by  the  plaintiff  Is  sought  to  be  enjoined  in  this  action.  Although  the 
names  of  the  two  corporations  are  materially  different,  yet,  if  the  plaintiff  has 
ttie  right  to  the  exclusive  use  of  a  trade-mark,  whether  it  consists  of  a  cor- 
porate name  or  of  some  arbitrary  designation  coming  within  the  allowance  of 
the  trade- mark  law,  and  its  product  has  become  known  nnder  that  trade- 
mark, and  the  defendant,  nnder  cover  of  its  name,  does  or  might,  by  imitat- 
ing that  trade-mark,  divert  the  plalntifTs  buslnees  to  itself,  the  plaintiff 
would  be  entitled  to  enjoin  the  violation  of  that  right,  ihodyear  Rubber 
Co.  T.  Goodyear  Rubber  Marwfg  Co.,  Price  ft  S.  Amer.  Trade-Mark  Oas.  922. 

The  contention  of  the  defendant  that  it  is  entitled  to  use  Its  corporate 
name.  It  having  organized  under  a  statute  of  the  stateof  Pennsylvania,  which 
authorizes  a  purchaser,  under  certain  circumstances,  to  acquire  the  franchise 
of  a  prior  existing  corporation  of  the  same  name,  and  which  was  sold  pursu- 
ant to  that  act.  does  not  stand  in  the  way  of  the  plaintiff's  right  to  relief, 
provided  the  jdalntlff  has  shown,  on  the  facts  of  the  case,  a  dear,  exclusive 
right  to  ttie  use  of  the  trade-mark  it  claims.  I  do  not  consider  it  necessary, 
in  this  aspect  of  the  case,  to  refer  to  the  subject  of  the  legality,  nnder  the 
laws  of  Pennsylvania,  of  the  assumption  by  the  parties  who  organized  the 
defendant  corporation  of  its  corporate  name.  It  cannot  wrongfully  acquire 
whatever  of  advantage  or  prestige  the  plaintiff  may  have  obtained  by  reason 
of  its  use  of  a  particular  designation  for  Its  goods,  it  It  clearly  appears  that 
such  plaintiff  is  entitled  to  the  exclusive  use  of  that  designaUon.  It  Is  en- 
tirely imm^erlal  in  what  form  or  under  what  guise  the  illegitimate  <a  frand- 
olent  appropriation  by  the  defendant  of  that  ttade-marfc  or  name  may  have 
been  made.  What  the  court  Is  to  lo(&  at  is  the  protection  of  a  substantial 
right,  and  whether  it  is  Invaded  by  an  indlvidnid,  or  by  an  artificial  body 
owed  a  "  corporation,  **  can  make  no  difflerence.  Bxelofllve  rlgbt,  whldi  In- 
Tdvea  priority  of  use,  or  a  dear  Utle  to  the  trade-mark,  derived  from  some 
one  oompi^nt  to  ^ve  It,  or  by  operatltm  (tf  law.  Is  suflBclent  to  protect 
■gainst  an  infringer. 

This  kads  ns  to  the  eonslderatioa  of  the  plaintiff's  claim  to  the  WEdnsive 
right  to  the  use  of  tbe  words  "FrinoeTs  Metallic  I>Bint,"  and  It  la  manlfeBt  at 


DigitizGd  by  Google 


464 


mr  YOBK  sDFPunn,  vtd.  20. 


[SaptCt. 


the  outset  that  the  plafntifl  corporation,  having  been  organized  In  tha  year 
1879,  cannot  have  any  original  right  to  that  exclusive  use  as  a  corporation; 
for  it  Is  admitted  that  nearly  a  quarter  of  a  century  before  those  words  were 
used  as  descriptive  of  the  origin  or  ownership  of  manufactured  goods  of  An- 
toinette Prince  and  itobert  Prince,  her  husband,  and  that  in  the  mean  time 
the  right  to  the  use  of  these  words  as  a  trade-oiHrk,  or  as  associated  with  the 
manufactured  goods  of  otiier  parties,  actually  did  belong  to  such  other  par- 
ties. The  plaintiff  must  therefore  trace  its  right  and  title  by  assignment 
from  some  one  competent  to  pass  to  it  tlie  ownership  of  the  trade-mark 
in  conjunction  with  the  goods  it  manufactured,  or  by  some  lfg»I  devolution 
of  title;  for  it  is  not  disputed  that  a  trade-mark  la  not  such  a  species  of  prop* 
eity  as  will  pass  in  gross  without  being  connected  with  the  right  or  the  abil- 
ity to  produce  the  goods  covered  by  it,  in  the  case  of  a  manufactured  article, 
as  distinguished  from  a  natural  product;  nor  Is  it  suggested  that  the  trade- 
mark could  not  be  acquired  by  assignment.  The  practical  question  is:  Have 
all  intermediate  rights  iKtween  the  original  proprietors  of  the  trade-mark  and 
the  present  plaintiff  been  extinguished,  and  have  they  ail  vested  in  the  plajn> 
tiff V  As  said  before,  the  plaintiff's  right,  if  any  exists  in  this  action,  must 
\)e  derivative,  and  not  original.  It  cannot  be  original  in  the  corporation 
iilaintiff,  because  it  existed  in  others  prior  to  the  organization  uf  the  plaintiff. 
It  is  argued  with  some  earnestness  that  the  children  of  Antoinette  and  Rob- 
ert Prince  had  the  right  to  give  to  the  plaintiff  corporation  their  own  name, 
and  to  use  that  name  upon  the  product  of  their  mills  or  mines,  and  this  pos* 
sibly  may  be  so;  but  at  the  same  time  when  this  plaintiff  corporation  became 
organized  there  was  another  corporation  in  existence,  the  predecessor  of  the 
defendant,  wliich  had,  on  the  plaintilf's  own  showing,  the  undoubted  right 
to  use  the  trade-mark,  not  by  license,  but  by  ownership.  It  becomes  neces- 
sary, therefore,  to  consider  the  testimony  and  documentary  evidence  respect- 
ing the  plaintiff's  claim  to  the  exclusive  use  of  ihfs  trade-mark  as  derived 
from  the  original  owners,  Antoinette  and  Robert  Prince.  The  burden  of 
proof  is  upon  the  plaintiff  to  show  its  chain  of  title  or  snecesslon,  and  this  in- 
volves the  obligation  on  its  part  to  show  by  clear  and  siitisfactory  evidenoe 
that  it  has  acquired  that  trade-mark.  It  has  attempted  to  do  so,  but,  as  I 
think,  unsucoessfDlly.  Its  position  is  this:  That  it  has  tlie  ability  to  mana- 
tacture  the  article  to  which  the  trade-mark  was  from  the  first  attaclied, 
namely,  to  manufacture  that  wbieh  was  known  as  "Prince's  Metallic  Paint" 
in  and  sulMoqaent  to  the  year  1858;  that  it  has  acquired  an  absolute  owner- 
ship of  tlie  trade-mark;  and  that,  being  the  manutactarer  of  the  original 
product,  and  having  the  trade-maii^.  It  is  entitled  to  the  protection  of  the 
court.  On  this  topic  reference  is  required  to  the  history  of  the  msnnfactnrs 
of  Uus  article  of  merchandise,  and  a  consideration  of  the  character  and  effect 
of  the  instrumeuts  by  and  through  wliich  the  plaintiff  claims  Uie  right  to  the 
exdoiive  use  of  the  trade-mark  to  belong  to  it.  The  history  of  the  manu- 
facture of  the  article  called  **Frinee*8  Metallic  Paint."  and  of  the  right  to 
titosa  words  as  a  trade-mark,  may  be  briefly  stated.  About  the  year  1858, 
Antoinette  Prince  owned  ^  acres  at  land  in  Carbon  county.  Pa.,  upon  wbicb 
was  found  a  certain  iron  ore  of  special  valae  as  a  basis  for  tbe  mannfikotare 
of  paint,  and  she  and  her  husband  began  such  mannfacture  at  a  certain  mill, 
and  gave  to  tbe  product  of  ttuit  mill  the  designation  of  '*Prince*s  Metallic 
Paint"  On  the  death  of  Mrs.  Prince,  her  executor  canled  on  tbe  botlness, 
and.  in  186U,  sold  a  half  interest  in  the  mill  snd  mine  to  one  Brk^  A  tow 
years  later  Bass,  who  was  a  son-in-law  of  B(^»rt  and  AntoinHte  FHnee.  was 
admitted  to  an  interest  in  tbe  business)  and  he  porchased  BriA*a  undivided 
half  of  the  real  property,  and  became  a  joint  proprietor  In  tbe  bortnesi.  In 
1871  (Robert  Prince  having  in  the  mean  time  died)  David  Prince,  as  execu- 
tor and  as  an  individual,  and  Basa  and  bis  wlfu,  formed  a  copartnership 
for  tbe  manufacture  of  Prinoe's  raetalUc  piUnt.  and  tbe  trade-mark  la 
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question  was  used  by  that  flrm.  Later  In  that  year  Bass  parchasei]  tbe  Inter- 
Mt  of  the  estate,  and  also  David  Prince's  interest  in  the  business,  and  ac- 
quired the  ownership  uf  the  mill,  the  mine,  the  good  will  of  the  boslneas, 
tbe  trade-mark,  and  certain  personal  property.  Baas  and  other  parties  car- 
ried on  the  business  and  used  the  tratle-marlE  unUl  1873.  when  it  was  at- 
tempted to  create  a  corporation  under  the  name  of  Prince's  Uetallic  Faint 
Company*  under  wliich  name  the  business  was  thenceforward  carried  on; 
but  there  wore  informalities  in  the  proceedings,  and  that  corporation  was  not 
formally  created  until  1875.  In  the  interval  the  trade-mark  was  used  in  the 
business  by  Bass  and  others  in  the  unincorporated  association.  On  the  com- 
plete organization  of  the  corporation  in  1875  all  the  property,  real  and 
personal,  of  the  business  was  transferred  to  it,  and  it  used. the  trade-mark 
which  bad  been  refflstered  by  the  anlncorporated  company  in  1873.  In  1875 
a  new  mill  was  built  by  the  corponUon,  upon  which  a  mortgage  was  given 
to  one  Neidlinger.  There  were  also  mortgages  then  listing  on  the  original 
li^ince  mine.  There  was  one  by  Albert  Bass  to  Seaton  Heather  of  one  half 
Intenist.  This  mortgage  was  afterwards  finreclosed,  and  the  premises  were 
sold  and  conveyed  to  Heather,  by  the  sheriff  of  Carbon  county,  by  deed  dated 
June  17,  1879.  Ancrtiher  mortgage  was  that  of  Bass  to  David  Prince,  exec- 
utor, cmvqrlng  the  half  interest  in  the  property,  including  the  original  mill 
and  mine.  This  mortgage  was  afterwards  foreclosed,  and  the  premises  sold 
to  Heniy  Lovejoy.  and  conveyed  by  the  sheriff  to  him  tn  October,  1878.  The 
property  upon  which  the  new  mill  was  built,  and  which  had  been  bought  by 
ihe  Prince's  Metallic  Paint  Company  from  the  Lehigh  Kavlgatioii  Company, 
was  morl^ged  Id  January,  1877,  to  Xeidlinger,  as  above  mentioned.  That 
mortgage  was  foreclosed  in  1878,  and  the  premises  were  conveyed  by  the 
sheriff  to  Balliet  and  Meendsen  in  October,  1878.  In  December.  1878.  Balliet 
and  Meendsen  conveyed  to  Sadie  Fenlck  Prince  and  Lizzie  F.  Prince  the  same 
premisec  which  had  been  conveyed  by  the  sheriff,  and  the  last-named  persons 
snljsequently  conveyed  to  Henry  Lovejoy  the  same  premises;  and  he,  in  May, 
1879,  conveyed  to  tbe  Prince's  Manufacturing  Company  (tbe  plaintiff)  all  the 
property'  which  had  been  conveyed  to  him  by  the  sheriff  and  by  Sadie  and 
Lizzie  Pricce.  It  does  not  appear  that  the  plHintiff  had  any  continuous  right 
to  the  half  owned  by  Seaton  Heather  until  July  80,  1888,  when  a  lease  was 
given  of  an  exclusive  right  to  mine,  but  11  seems  that  in  1888  Heather  and 
the  Prince's  Manufacturing  Company  conveyed  the  Bite  of  the  original  mill, 
or  the  original  mill  property,  to  one  Book. 

I  assume,  for  the  purposes  of  this  case,  that  the  Prince  Manufacturing 
Company  did  have  and  has  possession  of  mines  from  which  and  a  mill  at 
which  metallic  paint  similar  to  what  was  called  "Prince's  Metallic  Paint" 
coald  be  and  is  manufactnred,  but  I  am  not  prepared  to  hold  that  such  pos- 
session gives  to  the  plaintiff  corporation  an  exclusive  right  to  the  use  of  the 
trade-mark  which  the  Prince's  Metallic  Paint  Company  had.  before  the  organ- 
ization of  the  plaintiff  corporation,  an  undoubted  authority  to  use.  The  ao- 
qulslUon  of  tbe  mill  and  tbe  mines  under  the  foreclosures  and  through  con- 
veyances from  the  purchasers  at  the  foreclosure  sales  was  of  nothing  but  the 
proper^  sold.  Those  sales  did  not  extinguish  tbe  corporation,  nor  destroy  its 
capacity  to  do  business,  nor  transfer  its  gi>od  will,  nor  take  away  from  It  the 
right  to  use  its  trade-mark  upon  paint  should  It  acquire  other  mines  and  erect 
a  new  mill  and  resume  the  business  of  manufacturing  paint,  which  It  still  had 
tbe  franchise  to  do,  and  using  its  corporate  name  In  connection  with  its 
product,  for  it  is  not  to  be  doubted  that  the  trade-mark  "Prince's  Metallic 
Paint"  had  ceased  to  indicate  the  primary  origin  and  ownership  of  the  prod- 
uct, or  the  locality  at  which  it  was  produced.  That  trade-mark  had  been 
used  at  a  different  mill,  one  at  which  paint  had  been  manufactnred  from  ore 
which  bad  been  extracted  from  another  mine  than  that  of  the  original  Prince 
44  aczea.  The  case  is  therefore  different  fran  thoae  cited  by  the  counsel  fw 
T.20ir.TJi.iio.9— ^ 
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the  plaintiff  in  support  of  theii  proposition  that  the  ownership  of  the  pnqiw- 
ty  and  their  ability  and  right  to  produce  the  article  carried  with  them  the 
trade*mark.  This  trade-mark  had  ceased  to  designate  the  prodaot  to  whidi 
it  had  originally  been  attached,  as  indicating  locality  or  origin;  bat,  wtietber 
that  be  so  or  not,  as  tlie  purchasers  acquired  this  real  property  slmpfy  under 
sales  on  foredosure  of  mortgages,  without  thweby  extinguishing  or  acquiring 
the  right  of  the  Princess  Hfetallio  Faint  Company  to  use  the  trade-mark,  & 
cannot  be  said  that,  because  of  their  obtaining  the  I^al  title  to  the  real  es- 
tate, they  stand  in  the  position  of  transferees  or  purchasers  of  the  tradfr-maik 
or  designation.  In  other  words,  I  do  not  think  that,  simply  by  baying  at  a 
foreclosure  sale  what  is  called  the  "new  mill,"  and  an  interest  in  the  land 
from  which  the  ore  was  extracted,  the  pla^tiff  bought  such  a  right  In  con- 
nection with  the  manufftcturing  of  paint  as  would  entitle  it  to  the  exclusive 
use  of  a  trade-mark  which  cermnly  did  belong  to  the  owner  of  the  property, 
whose  mere  title  to  the  realty  was  extinguished  and  transferred  by  the  fore- 
doauM  sale. 

But  the  plaintiff  eliUms  title  to  the  trade-mark  by  assignment,  and  eontends 
that  this  right  is  derived  from  certain  sources,  three  of  which  only  require 
notice.  Its  claim  in  this  relation  is  best  stated  in  the  words  of  ooniusd:  "(1) 
That  [the  title]  of  a  man  named  Meendsen,  who  had  acquired  his  claim  by  a 
levy  on  execution  while  he  owned  the  mill;  (2)  by  a  conveyance  from  A.  B. 
Bass  claimed  it  as  already  conveyed  to  him  by  the  Prince's  Metallic  Faint 
Company;  (3)  by  reiinquisbment  of  the  old  Prince's  Metallic  Faint  Oompany 
of  any  claim  they  had. "  The  facts  r^pecting  the  sale  to  Meendsen  appear 
to  be  that  on  the  23d  day  of  Xovember,  1878,  the  sheriff  of  Carbon  county 
sold  under  a  common-law  execution  to  Meendsen  this  trade-mark  eo  nominst 
and  nothing  else,  and  that  Meendsen  assigned  It  subsequently  to  the  plaintiff. 
Ttie  claim  may  l>e  disposed  of  upon  the  ground  that  a  trade-mark  is  not  a 
thing  that  oould  be  levied  upon  and  sold  under  execution  as  a  species  of  tan- 
gible property,  unless  under  the  authority  of  a  local  statute  authoridng  aaeh 
a  sale.  A  trade-mark  cannot  be  assigned  in  gross,  nor  can  it  be  used,  except 
in  connection  with  the  manufacture  or  sale  of  the  article  It  has  served  to 
identify.  The  proprietor  couid  not  transfer  it  to  a  third  party  for  general 
use  by  him,  {Samuel  B«ryer,  24  Barb.  168.)  as  that  would  enable  su^  third 
party  to  deceive  the  public.  It  a  title  could  not  be  given  on  a  sale  of  the 
trade-mark  by  the  proprietor  thereof  except  in  connection  with  his  boainess. 
I  fail  to  see  bow  such  a  title  could  be  transferred  by  prooeedings  taken 
against  him  to  collect  a  debt,  or  upon  a  simple^. /a.  on  a  judgment  in  an  or- 
dinary common-law  action.  That  the  title  would  pass  through  bankruptcy 
proceedings,  or  on  an  assignment  for  benefit  of  creditors  in  connection  witii 
the  sale  of  the  bankrupt's  or  assignor's  business.  Is  true,  but  in  auch  case  it  is 
equivalent  to  an  assignment  of  the  business  and  good  will  by  the  bankrupt  or 
assignor  himself.  Hudaon  v.  Osboms,  39  Law  J.  Cb.  79.  It  may  be  stated  as 
a  general  principle  that  tiie  trade-mark  cannot  be  severed  from  the  good  will. 
Leather  Cloth  Co.'a  Case,  4  De  Gex,  J.  A  6.  137.  While  the  propoty  right 
may  pass  by  aasignmeut  or  by  operation  of  law.  It  must  be  to  one  who  takes 
at  the  same  time  the  right  to  manufacture  or  sell  the  particular  merchandise 
to  which  the  trade-mark  has  been  attached.  Crucible  Co.  v.  SuggenJuim,  2 
Brewst.  321.  And  to  the  same  effect.  Congress  A  Empire  Spring  Co,  v.  High 
Rook  Congreaa  Spring  Co.,  46  N.  Y.,  at  page  302.  See,  also,  ffegeman  r. 
Segeman,  8  Daly,  1.  It  cannot  be  claimed  that  the  purchaser  at  tiba  execu- 
tion sale  bought  the  good  will  of  the  Prince's  Metallio  Paint  Company,  for 
he  did  not  buy  the  business  of  that  company.  All  that  was  sold,  according 
to  the  returu  or  certlQcate  of  the  sheriff,  was  tlie  trade-mark.  That  trade- 
mark name  is  an  important  part  of  the  good  will,  but  notallof  it.  The  **cus- 
tom,"  as  it  is  called,  of  the  corporation, — the  possibility  that  those  dealing 
with  the  corporation  would  continue  to  do  so, — was  «iother  part  of  Uk   I  do 
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not  tblnfc  tfals  is  limited  mereljr  to  the  good  will  of  m  gtrfng  emoem.  In  tbis 
view  of  the  case,  "The  npgleot  to  carry  on  Uie  buslnees  for  a  nnmbw  (tf 
jeare  does  not  prevent  a  puty  from  resnming  hie  tiade>mark,  or  sign  of  tha 
good  will,  nor  entitle  another  to  om  It."  Manvfaeturing  Co,  t.  HtUh^l'S- 
T.  281,  and  oases  there  cited.  Meendsen  did  not  aeqalre  that  good  will  <tf 
tlie  business*  and  did  not  engsge  in  tlie  mannfaotare  or  sale  of  Frinoe'a  me- 
tallio  paint,  and,  unless  the  shadow  can  be  separated  from  the  snbstanoe,  and 
be  bought  and  sold  and  traded  In,  he  got  nothing  by  hla  pnndiaset  and  bad 
nothing  to  asdgn  or  transfer  to  the  plaintiff,  and  it  aognlred  nothing  from 
him.  Woolm  8y»tem  Co,  v.  Le  BouttUier,  47  Hun,  521.  Nor  does  the  Fenn- 
sylTUila  statute  aid  the  plaintiff.  The  statute  is  not  to  be  construed  as  an* 
thorizing  any  one  to  purchase  a  trade-mark,  and  affix  it  to  his  own  produOl^ 
for  that  would  be  a  construction  wtiich  would  permit  of  a  frand  or  deception 
being  perpetrated  upon  the  public. 

The  plaintiff  claims  title  through  another  source,  and  from  one  to  whom 
not  only  the  Irade-mark,  but  also  the  business,  of  the  Prince's  Metallic  Faint 
Ck>mpany  was  transferred.  It  appears  that  A.  B.  Bass,  a  director  or  trustee 
of  the  otHporation  nnmed,  procured  to  be  made  to  him  what  purports  to  be  an 
assignment  of  the  trade^mark  by  the  Prince's  Metallic  Faint  Company.  Thia 
paper  is  dated  September  16,  1878,  and  la  executed  by  A.  B.  Bass,  presidentt 
tlie  official  transferring  the  trade-mark  to  himself  as  an  Individual.  The  ques- 
tion arising  here  is  as  to  the  sufficiency  of  this  assignment  as  a  corporate  act, 
(independent  of  other  matters  affecting  It.)  That  this  trade-mark  belonged 
to  the  corporation  seems  to  lie  dear,  and  there  Is  a  resolution  on  the  minato 
book  which  ostensibly  authorizes  the  transfer,  but  that  resolution  was  passed 
at  a  meeting  at  which  only  two  or  three  directors  of  the  company  were  pres- 
ent,— the  one.  Heather,  and  the  other,  Bass.  Seltzer,  the  third  director,  waa 
never  notifled  of  the  meeting,  was  not  present,  and  never  heard  of  the  assign- 
ment until  it  was  spoken  of  on  this  trial.  It  la  clear  that  the  whole  transHo- 
tlon  was  canled  through  by  Bass  and  Heather;  and  Bass,  the  assignee,  pro- 
cured the  assignment  by  his  own  act  and  bis  own  vote,  and  without  thatcoold 
not  have  assigned  it.  The  resolution  by  which  it  Is  said  this  anthorlty  to 
transfer  this  trade-mark  u  given  is  of  the  most  sweeping  character.  All  the 
property,  personal  and  real,  of  the  company,  is  sold  to  Bass.  Seemingly  every- 
thing that  belonged  to  the  stockholders  of  the  corporation  was  to  be  passed 
over,  pursuant  to  the  terms  of  the  resolution.  It  cannot  be  doubted  that  such 
resolution  would  be  held  void  as  to  the  corporation,  its  stockholders  or  credit- 
ors, if  they  attacked  It.  Bass  ooutd  not  have  eurorced  it  against  the  com* 
pany.  ffa«in#r  v.  Offdm,  22  N.Y.  327;  ButU  v.  PTood.  37  N.  T.  317 :  Mun- 
9on  v.  Railroad  Co.,  103  N.  Y.  58,  8  K.  £.  Hep.  355;  HoyU  t.  Railroad  Co., 
54  N.  Y.  314.  The  defendant  claims  to  stand  in  the  position  of  the  creditors, 
under  a  statute  of  Fennsylvania,  and  hence  asserts  the  right  to  disaffirm  and 
repudiate  this  transfer,  but  it  is  not  necessary  in  this  case  to  determine  its 
utattu  under  this  statute.  It  is  sufficient  that  the  resolution  was  not  paased 
at  a  regularly  called  or  authorized  meeting  of  the  Prince's  Metallic  Paint  Com- 
pany,  and  that  there  was  never  a  sufficient  corporate  act  to  give  title  to  Baas. 
That  resolution,  although  it  appears  on  the  minutes  to  have  been  adopted, 
waa  utterly  Ineffectual.  There  never  wasa  meeting  of  the  directors  in  a  l^al 
sense.  Mor.  Friv.  Corp.  g  531.  It  waa  simply  the  act  (tf  two  directors  mmt- 
ing.  and,  without  the  knowledge  of  their  eodlrectra,  undertaking  to  dispose  of 
the  whole  corporate  property. 

Kor  did  the  plaintiff  acquire  title  to  the  trade-mark  from  the  Prince's  Me- 
tallic Faint  Company  under  the  agreement  of  January  8,  1880,  purporting  to 
be  made  between  A.  B.  Bass,  the  Prince's  Metallic  Faint  Company,  and  l£try 
M.  BasSt  wife  of  A.  B.  Bass,  and  the  Prince  Manufacturing  Company,  (the 
plaintiff.)  By  that  agreement  the  three  parties  first  named  transfer  and  set 
over  to  the  plaintiff,  among  other  things,  all  right*  Utle,  and  intereat  in  any 
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ttade-mariu,  labels,  or  brands  for  paint  In  which  they,  or  either  of  fcfaem,  have 
anj  lnterest.  partioularl^  the  trade-ma^  ''Prince's  Metallic  Paint,"  etc.,  and 
all  right  to  use  the  name  of  Prince  to  describe  paint,  etc.,  and  also  the  good 
will  of  anj  and  all  paint  business  in  which  they  or  either  of  them  have  anj 
interest,  etc,  in  consideration  of  which  the  plaintiff  agrees  to  piiy,  during  a 
certain  period,  a  stated  amount  to  Mary  Jf .  Bass  or  her  personal  representa- 
tives. This  agreetoent  is  signed  by  Bass,  as  president  of  the  Prince's  Metal- 
lic Faint  Company,  but  there  is  notiilng  whatever  to  show  authority  given  by 
the  company  to  Bass  to  transfer  the  trade-marlc  and  the  good-will.  It  seems 
as  if  this  paper  had  been  dniwn  especially  to  meet  the  objection  that  the  trade- 
mark could  not  be  assigned  except  in  connection  with  the  good  will,  bat,  in 
the  absence  of  any  authority  to  Baas  to  make  such  a  conveyance  or  transfer, 
his  act  was  not  sufficient  to  deprive  the  corporation  of  its  property  or  to  pasa 
a  title.  The  agreement  cannot  be  supported  on  any  ground.  There  was  no 
consideration  to  be  paid  to  the  Prince's  Metallic  Paint  Company,  but  only  to 
Bhsb'  wife.  The  agreement  does  not  affect  the  question  in  the  view  I  take  of 
it,  aud  I  cannot  find  in  the  evidence  any  ratification,  binding  the  corporation 
or  stockholders,  of  the  act  of  Bass,  as  president,  in  disposing  of  the  trade-mark 
and  good  will.  It  is  unnecessary  to  r^erat  length  to  otiker  qnestions  dia- 
cusaed  on  the  trial.  There  must  be  a  judgment  for  the  defendant  dtamlaaing 
the  complaint  on  the  morlta.  with  cosla. 


WOODRICK  O.  'WOODRIOIC. 

{Supreme  Court,  Omeral  Term,  Second  Department.  Angntt  90,  1809l) 

DxTORCK — Anci^RT — Tbstiudnt  or  Hubb^d. 

In  an  acUoa  ty  a  wife  for  Bepatation  on  the  rroand  of  vlolenoe  and  ohar^gw 
against  bar  chastity,  where  defendaat  denlas  the  lU  treatment  and  aaka  divorce  on 
the  ground  of  adultery,  the  wife  having  testified  to  the  hasband'a  ohuget  againafc 
her  chastity,  he  may,  on  the  luae  of  ill  treatment,  though  not  on  that  of  adulteir, 
testify  to  statements  made  to  him  against  her  fidelity,  and  to  oonveraatlooa  witii 
her  on  the  sobjeot. 

Appeal  from  special  term.  Queens  county. 

Action  by  Belle  J.  Woodrick  against  William  Woodrick,  her  husband,  for 
separation.  Defendant  asked  for  divorce  for  adultery.  Judgment  for  de> 
fendant  on  verdict.   Plaintiff  appeals.  Affirmed. 

Argued  before  Babkard,  P.  J.,  and  Pratt  and  Cullen.  JJ. 

Patrick  Keady,  for  appellant.   Henry  A.  Monfort,  for  respondent, 

C0LLKN.  J.  The  plaintiff  Instituted  this  action  for  a  separation,  alleging 
physical  violence  on  defendant's  part,  and  also  unfounded  charges  by  him 
against  her  chastity.  The  defendant  denied  the  ill  treatment,  and  asked  for 
a  divorce  charging  the  plaintiff  with  adultery.  The  cause  was  tried  before  a 
}ury,  who  found  the  issue  of  adultery  against  the  plaintiff.  On  this  finding 
a  judgment  of  divorce  was  granted  to  the  defendant,  and  from  that  judgment 
this  appeal  is  taken.  There  was  sufficient  evidence  to  Justify  the  verdict  of 
the  jury,  and  the  judgment  should  not  be  disturbed,  unless  there  was  error 
committed  on  the  trial  of  the  action.  The  main  complaint  of  the  plaintiff  is 
that  the  defendant  wss  permitted  on  the  trial  to  testify  to  statements  made 
to  him  against  the  wife's  fidelity,  and  also  to  conversations  with  her  upon  the 
subject.  The  defendant  was,  doubtless,  an  incompetent  witness  to  prove  his 
charge  of  adultery  against  the  plaintiff.  But  the  trial  court  In  allowing  the 
evidence  expressly  ruled  that  it  was  admissible  solely  on  the  Issue  of  the  ill 
treatment  of  the  plaintiff,  not  on  the  issue  or  her  adultery.  The  evidence^ 
doubtless,  may  have  tended  to  prejudice  the  plaintiff's  case  on  the  latter  issue, 
but  both  issues  were  on  trial,  and,  if  the  testimony  was  competent  on  any  is- 
sue, we  do  not  see  how  it  could  have  been  legally  excluded.  The  true  way 
to  avoid  the  evidence  going  beyond  its  legitinute  effect  would  be  to  try  U» 
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iaaues  separately.  The  case  seems  strictly  analogous  to  that  of  De  Meli  t. 
Ve  MtHU  120  N.  Y.  485.  24  K.  E.  Bep.  996.  There  the  action  was  by  the  vlfe 
for  a  sepamtion,  and  a  counterclaim  by  the  husband  for  a  diroroe  for  adul- 
tery. As  ttie  law  stood  at  the  time  of  the  trial  of  that  action,  the  party  charged 
could  not  testify  in  her  own  behalf  to  disprove  the  adultery.  Yet  the  wife 
was  allowed  to  testify  in  dental  of  the  adultery,  and  the  ruling  of  the  trial 
court  was  upheld  by  the  court  of  appeals  on  the  ground  that  the  testimony 
was  competent,  on  the  wife's  own  cause  of  action,  to  showthat  the  charge 
agai  Dst  her  was  made  maliciously.  So  here,  if  the  defendant  made  the  charges 
against  his  wife  wantonly,  it  was  cruel  treatment,  but,  "if  the  husband  had 
reason  to  suspect  the  wife  of  infidelity,  it  is  neither  croel  nor  Inhuman  to 
charge  her  with  it."  Kennedy  t.  Kennedy,  73  K.  Y.  369.  The  plaintiff.  In 
support  of  her  own  case,  bad  testified  to  these  accusations  made  by  her  hus- 
liand.  It  might  well  have  been  that  the  jury  would  acquit  the  wife  of  adul- 
tery, and  then  upon  the  defendant,  in  answer  to  the  plaintiff's  t»ose  of  ao- 
tion.  would  Ik  cast  the  mtu  of  showing  that  the  charges  were  made  by  him 
on  rer^onable  grounds.  Upon  this  branch  of  the  case  he  was  a  competent 
uitnes-i.  and  we  do  not  see  bow  he  could  defend  himself,  unless  he  was  al- 
lowed to  show  both  what  occurred  between  himself  and  his  wife,  and  also 
what  information  he  had  received  from  others.  We  therefore  conclude  that 
tlte  testimony  was  properly  received,  and  that  no  error  was  committed  by  the 
learned  trial  judge. 
The  Judgment  appealed  from  should  be  afflrmed*  with  ooata. 


CUTHBEBT  C.  IVES  et  ol. 

(Su}»-eme  Court,  OeneraX  Herm.  Ftmt  DepartmenX.  October  20, 1898.) 

PARTmOK— TrLU.  BT  JuBT— FkAOTIOB. 

Code  ClvU  Frofl; }  1BA4.1B  ieI«tl«totba  trial  of  iasnee  in  partition oasM,  provides 
that  *'an  issue  of  fact  joined  in  the  action  is  triable  hy  a  Jnry.  Unless  the  court 
directs  the  Issnes  to  be  stated  as  presoribed  In  section  070  of  this  oot,  the  issues 
msy  be  tried  apon  the  pleadings.  >*  Seld,  tiist  actions  for  partition  "tie&aa  parely 
equitable,  though  Issues  for  trial  by  jury  are  Involved,  an  order  at  specnoi  term 
directing  the  Issues  raised  by  the  pleadings  to  Im  tried  by  a  Jury  at  drouit  on  a  day 
specified,  and  the  verdlot  thereoB  oertifled  to  the  speoial  term  for  decree,  Is  author- 
ised: but  the  Judge  niakbifr  the  order  Is  not  entitled  to  ban  the  Terdlotoertified  to 
himself. 

Appeal  from  special  term,  XTew  York  ooonty. 

Action  for  partition  fay  Ophelia  J.  Outhbert  against  Margar^  S.  Ives*  Cor- 
delia D.  Chauvet,  and  others.  From  an  order  directing  the  Issues  raised  hf 
the  pleadings  to  be  tried  Iqr  juiy  at  circuit  on  a  day  certain,  and  the  verdict 
certified  to  the  Jnstfee  making  the  order,  defendants  appeal.  Modified. 

Argued  befbre  Yan  Bbitst,  F.  J.,  and  O'Brisn  and  Fattbhsoh,  JJ. 

Charles  F.  MaeLean,  for  appellants.  Hoadly,  Lautorbaoh  cfr  Johnton, 
(Sdgar  1£.  Johnton,  cl  oonnaeC)  for  respondent. 

Peb  CiTBiAiL  After  the  trial  of  this  canse,  which  is  an  action  ia  parti- 
tion, had  b^un,  and  testimony  had  been  taken,  at  special  term,  the  plaintiff 
moved,  under  section  1544  of  the  Code,  for  an  order  directing  the  Issues  of 
fact  arising  upon  the  pleadings  to  be  tried  by  a  jury  at  a  circuit  court.  The 
court,  although  probably  the  plaintiff  had  waived  her  right  to  a  juijr  trial  by 
not  demanding  it  before  commencing  the  trial  before  the  oourt  wlthont  a 
}ury,  made  the  order  from  which  this  appeal  is  taken.  Section  1644,  relating 
to  the  trial  of  issnes  in  parUtloo  cases,  provides  that  "an  Issue  ot  tacit  joined 
In  the  action  Is  triable  by  a  jury.  Unless  the  court  directs  the  issues  to  be 
stated  as  prescribed  in  secUon  970  of  this  act,  the  issues  may  be  tried  upoB 
the  [headings. "  As  we  understand  appellant's  insistence,  it  is  th^,  "if  no 
issues  are  selected  from  the'  pleadings  and  framed  for  trial,  the  issues  must 


DigitizGd  by  Google 


470 


raw  TOBK  SOFFLBMENT  j  TOl.  20. 


[Sup.  a. 


be  tried  apon  the  pleadings*  and  Che  dronlt  ooort  is  the  only  oonit  for  such 
an  action;"  and  that  "there  Is  no  more  aathority  for  the  chancery  conrt  in- 
sisting apon  its  Jurisdiction  of  such  an  action,  or  its  right  to  direct  the  day 
when  a  Jury  shali  try  It,  or  what  shall  be  done  with  the  verdict,  than  in  a  suit 
apon  a  promissory  note  or  any  other  action  at  law. "  Appellants  are  in  error, 
in  respect  to  the  nature  and  character  of  a  partition  action*  In  assuming,  be- 
cause by  certain  sections  of  the  Code  certain  issues  are  triable  by  a  jury,  that 
it  thereby  becomA  divested  of  Its  equitable  character,  and  is  changed  into  one 
at  oommon  law.  As  said  by  Judge  Miller  in  Hewlett  v.  Woodt  62  N.  T.  75: 
"The  action  under  the  Code  for  a  partition  of  lands  must  be  regarded  as  an 
equitable  action,  and  I  think  does  not  belong  to  the  class  of  actions  which  are 
recognized  solely  as  actions  at  law."  This  same  view  has  lately  been  enforced 
by  the  case  otMeUen  v.  Mellent  (Sup.)  16  N.  Y.  Supp.  191.  in  which  the  learned 
judge  writing  the  opinion  says:  "While  partition  is  an  equitable  action,  the 
statute  has  given  the  atMolute  right  for  a  trial  of  the  issues  thereof  by  jury, 
and  there  Is  no  inherent  power  in  a  court  of  equity  to  disregard  the  verdict 
of  a  Jury,  wbere  the  trial  In  that  method  is  a  matter  of  leg^  right."  The 
language  of  the  Code  Is  also  clearly  in  harmony  with  this  view.  We  think, 
by  reason  of  the  duties  and  functions  of  the  separate  courts,  (supreme  and 
eircnlt,]  that  the  proper  practice  would  be  In  these  cases  to  have  the  issues 
framed  at  special  term,  and  not  place  that  labor  upon  a  Judge  holding  a  cir- 
cuit court.  It  is  not,  however,  under  the  language  of  the  Code,  Jnrisdietional 
that  the  above  practice  should  be  pursued;  and  therefore  the  court  bad  the 
power  to  make  the  order  in  the  furm  which  he  did,  as  far  as  relates  to  the 
trial  of  the  Issues.  It  also  had  a  right  to  include  in  the  order  a  direction  as 
to  its  trial  in  the  circuit  court.  With  respect  to  so  much  of  the  order,  how- 
ever, as  directed  that  the  verdict  sliould  be  certified  to  himself,  we  think  the 
order  was  erroneous.  It  should  have  required  that  the  verdict  be  certiQed  to 
the  supreme  court  at  special  term,  in  order  that  the  proper  decree  might  be 
entered  upon  the  issues  as  determined  by  the  verdict.  We  are  of  opinion, 
therefore,  that  the  order  should  be  modified  in  this  respect,  and  as  so  modified 
■hoold  be  affirmed,  wtthout  ooats. 


Fbopia  «b  ret,  Baird  et  at,  «.  Bboomb  tt  ai„  Connty  Soperrtoms. 
{Supreme  Court,  General  Term,  Seoond  Department.  October  Z,  189B.) 

1.  BvATB  liKOiBUTUBs— Appoanomnnra  or  Distiuct»— Bavnw  cnr  AmuL. 

Coast,  art.  8,  |  5,  provides  that  the  oonn^  anpervliors  shall  divide  thtfr  re^Mo- 
Uve  ooqqUm  into  Besembly  dUtrlot*  of  oonveniest  and  oontignoos  teriitoiT,  equal 
to  the  namber  of  members  of  assembly  to  which  snoh  oonntles  are  eDtttwd,  and 
■aid  distrloto  shall  remain  unaltered  till  another  enumeration  la  made.  HettL  tlta 
action  of  the  snpervlaoTB  Is  disorettoDary  and  jndioial.  and  not  sahjeot  to  Jodlolal 
oontroL 

ft  Buca. 

Wbere  the  snpervlson  so  apportion  the  assemb^  dlsttieU  that  an  the  nembtta 
ef  aaaembly  to  which  the  oouDty  Is  entitled  may  be  ehoien,  no  right  of  anffrags  la 
hnp^red  becanae  more  dectora  vote  for  a  r^reeentatlva  in  one  distriet  than  Im 

another. 

ft  Buia— DmaiON  or  Citt  Wabdb. 

Const,  art,  8, 1 6,  provides  that  no  town  shall  be  dlTidsd  in  the  formation  <a  aa* 
■emblj  distriota.  Laws  1892,  a  67,  {  tO,  provides  that  oertala  wards  of  the  olty  of 
Brooklyn  shall  be  oonrtdered  and  are  declared  to  be  towns  of  IQoga  ooontr.  -Hel^ 
that  said  wards  are  not  towns  la  any  aaase  which  aaMnptathemtranaiTlBlon  la 
the  formation  of  assembly  distriota. 

Appeal  from  special  tenn,  fflnga  connly. 

Petition  by  Andrew  D.  Balrd  and  others  tm  mofulafflut  to  eompti  O.  Coelb- 
nui  Broome  and  others.  consUtuting  the  board  of  supenrlsoia  of  the  connfy  ot 
Kings,  to  divide  Kings  ooanty  into  assembly  difltriots  aooordlng  to  the  oonsO- 
tatlon  and  the  laws  «  the  atate^  From  a  deoree  denying  the  petitton,  relab- 
ers  appeal.  Affirmed. 
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Argued  before  BARNARDt  P.  J.,  and  Dykman  and  Fbatt,  JJ. 

P.  S.  Barnard^  for  appellants.   John  B.  Meymborg,  for  reepondents. 

Dtkmak.  J.  This  Is  an  appeal  from  an  order  of  the  special  term,  which 
denied  an  application  for  a  peremptory  writ  of  mandamtu  commanding  the 
members  of  the  board  of  supervisors  to  convene  and  divide  the  county  of 
Kings  into  assembly  districts  in  the  manner  required  by  the  constitution 
and  the  statutes  of  the  state.  It  appears  from  the  papers  presented  by  the 
relators  that  the  defendants  met  on  the  19th  day  of  July,  and  divided  the 
county  of  Kings  into  18  assembly  districts,  but  their  action  is  challenged  be- 
cause the  assembly  districts  made  by  them  are  unequal  In  population,  and 
are  not  in  accordance  with  the  requirements  of  the  constitution,  and  partially 
disfranchise  a  portion  of  the  electors,  and  that  towns  were  divided  In  the 
formation  of  the  districts.  No  attack  is  made  apon  the  enumeration  or  the 
statute  making  the  apportionment  of  assemblymen  to  the  county  of  Kings. 
The  provision  of  the  constitution  involved  is  as  follows:  "The  assembly 
shall  consist  of  one  hundred  and  twenty-eight  members,  elected  for  one  year. 
The  members  of  assembly  shall  be  apportioned  among  the  several  counties  of 
the  state  by  th«f  legislature  as  nearly  as  may  be  according  to  the  number  of  their 
respective  inhabitants,  excluding  aliens,  and  shall  be  chosen  by  single  districts. 
The  assembly  districtsshall  remain  as  at  present  organized  until  after  the  enu- 
meration of  the  inhabitants  of  the  state  in  the  year  eighteen  hundred  and  sev- 
enty-Sve.  The  legislHture,  at  its  tint  session  after  the  return  of  every  enu- 
meration, ^all  apportion  the  members  of  assembly  among  the  several  counties 
of  the  state  in  manner  aforesaid,  and  the  board  of  supervisors  in  such  counties 
as  may  be  entitled,  under  such  apportion mentr  to  more  than  one  member,  ex- 
cept the  city  and  county  of  New  York,  and  in  said  city  and  county  the  board 
of  aldermen  of  said  city  shall  assemble  at  such  times  as  the  legislature  mak- 
ing such  apportionment  shall  prescrilw,  and  divide  their  respective  counties 
into  assembly  districts,  each  of  which  districts  shall  consist  of  convenient 
and  contiguous  territory,  equal  to  the  number  of  members  of  assembly  to 
which  such  counties  shall  be  entitled,  and  shall  cause  to  be  filed  la  the  ofiQces 
of  the  secretary  of  state  and  the  clerks  of  their  respective  counties  a  descrip- 
tion of  such  districts,  specifying  the  number  of  each  district,  and  the  popu- 
lation thereof  according  to  the  last  preceding  ennmeration,  as  near  as  can 
be  ascertained,  and  tlu  apportionment  and  districts  shall  remain  unaltered 
until  another  enumen^on  shall  be  made  as  herein  provided.  No  town  shall 
be  divided  in  the  formation  of  assembly  districts."  There  ia  no  requirement 
for  an  arrangement  of  assembly  districts  which  shall  contain  an  equal  num- 
ber of  inhabitants,  and  the  silence  upon  that  subject  Is  more  significant  be- 
cause the  section  as  It  stood  previous  to  amendment  did  oontain  such  a  re- 
quirement in  the  following  langu»ge:  "Each  assembly  district  shall  contabi 
as  nearly  as  may  be  an  equal  number  of  InbabitantB.''  The  reason  of  tbo 
omiBslon  obviously  was  that  the  board  of  supervlaors  were  invested  with  full 
power  to  make  the  divisions.  In  tlie  exercise  of  their  discretion,  and  clothed 
with  fall  authority  for  that  purpose,  and  It  woald  not  be  aesnmed  that  they 
would  fail  to  secure  equality.  The  appeUuits  claim,  also,  that  towns  have 
been  divided  in  the  construction  of  the  election  dlstrlcta.  In  vlohitlon  of  the 
GooMituUonal  Interdiction,  but  the  position  is  sought  to  be  sustained  by  In- 
ference drawn  from  the  contention  that  the  wards  of  the  city  are  towns  of 
the  countiy.  and  so  fall  within  the  inhibition  against  division.  Further,  In 
this  same  cimneotion.  It  may  as  well  be  stated  that  the  boundaries  of  the  city 
wards  were  changed  by  the  common  couneii  on  the  llUi  di^  of  July*  1892. 

Snrsuant  to  vtapter  455,  Laws  1892,  and,  In  the  construction  oi  the  assem- 
ly  districts,  none  of  the  wards  as  so  changed  and  constituted  were  divided. 
As  to  tbati  however,  the  ^tpdlants  maintain  that  the  statute  of  1892  did 
not  confer  upon  the  common  <»>uncil  the  power  to  change  the  wards  because 
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they  were  towns  of  the  coanty,  and  the  power  to  alter  tbem  oonld  not  b«  dol- 

egated  to  the  common  council. 

It  will  conduce  to  brevity  and  perspicuity  to  determine,  first,  whether  the 
wards  of  the  city  are  towns  of  the  county,  within  the  meaning  of  the  consti- 
tutional prohibition  against  division,  for,  if  they  are  not  such,  then  both  ar- 
guments are  faulty,  and  will  not  prevail.  The  argument  of  the  appellantc 
is  based  upon  the  provision  of  tlie  constitution  which  forbids  the  division  of 
towns  in  tlie  formation  of  election  districts,  (section  5,  art.  S,)  and  the  pn^ 
vision  of  the  statute  that  "tlie  said  wards  shall  be  considered  and  are  hereby 
declared  to  be  towns  of  the  counly  of  Kings,"  (Laws  ltj92,  c  67.  §  SO.) 
Towns  as  political  organizations  were  formed  early  in  the  New  England  set- 
tlement, with  governments  vested  in  a  town  meeting,  and,  when  that  method 
became  cumbrous,  officers  were  chosen  to  administer  the  affairs  of  the  town, 
and  that  was  the  mode  from  tlie  first  in  the  state  of  New  York;  and  now 
they  are  practically  corporations.  The  people  of  the  town  elect  their  own 
officers  to  administer  their  own  affairs,  independently  of  all  other  Jurisdio- 
tion.  The  towns  and  their  town  meetings  have  ever  been  deemed  of  para^ 
mount  importance  In  the  preservation  of  local  self-government,  and  the  great 
safeguard  against  centralized  despotism,  because  they  maintain  inviolability 
in  the  parts  without  a  sacrifice  to  the  center.  The  legislature  has  clothed  the 
wards  with  no  powers  of  local  self>goTemment  which  are  possessed  and  exer- 
cised by  towns.  They  can  neltlier  incur  corporate  obligations,  nor  sue  or  be 
sued,  nor  exercise  any  of  the  functions  of  a  cor)^>oration.  Excepting  super- 
visor and  constable,  they  elect  no  officer  whose  duties  are  analogous  to  thoae 
of  town  officers.  They  possess  none  of  the*powers  and  are  subject  to  none  of 
the  llabllilies  of  towns.  Perhaps  the  most  distinguishing  feature  is  the  ab- 
sence of  the  town  meeting,  which  is  essential  to  the  autonomy  of  the  towns. 
None  of  the  statutes  pertaining  to  towns  have  force  or  application  to  city 
wards.  We  think,  therefore,  the  wards  of  the  city  are  not  towns,  within  the 
purview  of  the  constitution  and  statutes  under  consideration,  and  that  con- 
sequently there  is  no  prohibition  against  the  division  of  Vards  in  the  forma- 
tion of  assembly  districts  in  Kings  county.  If  it  bad  been  tlie  intention  of 
the  legislature  to  transfigure  the  wards  of  the  city  into  towns  in  all  that  term 
implies,  and  clothe  them  with  the  powers  and  bestow  upon  them  the  privi- 
leges of  county  towns,  it  would  have  been  easy  to  do  so  by  the  use  of  appro- 
priate language,  and,  in  the  alsence  of  words  Indicative  of  such  design,  we 
cimnot  infer  such  Intention.  For  what  purpose  a  city  ward  is  to  be  deemed 
a  town,  except  for  the  election  of  a  supervisor  and  raastablea,  we  cannot  de- 
termine, but  it  is  quite  plainly  a  town  in  a  very  limited  sense,  and  not  within 
the  constitutional  provision  invoked  by  the  relators.  We  oonoludei  ttiera- 
fore.  that  the  wards  are  not  towns  in  auy  sense  whioh  exempts  them  from 
division. 

Let  ns  pause  for  a  moment  to  examine  the  contention  of  the  relators  that 
the  electors  are  partially  disfranchised  by  the  action  of  the  defendants.  The 
exercise  of  the  elective  franchise  has  been  called  a  r^ht  by  some  and  a  privl. 
lege  by  others,  but.  whichever  it  may  be,  it  accraes  in  this  way:  In  this 
country  all  political  power  is  vested  In  the  people,  but,  as  the  exercise  of 
that  power  by  the  people  themselves  is  impraeUoable,  It  must  be  exerted  by 
representatives,  under  an  organized  government  representing  the  collective 
will  of  the  people,  and,  as  they  are  the  agents  of  the  people,  the  right  to  a 
voice  in  their  selection  is  the  right  of  every  qualified  elector,  and  is  his  por- 
tion of  political  power.  It  is  the  mode  by  which  power  emanates  from  its 
source,  and  Is  delegated  to  agents.  That  delegation  of  power  is  called  "snf- 
frage,  **  and,  if  the  right  of  suffrage  is  Insured  to  every  qualified  deotor.  Us 
rights  are  protected,  because  they  liave  that  extent  and  no  more.  The  right 
of  suffrage  is  limited,  because  tlw  people  limit  themselves  by  Uielr  oonsUtu- 
tion,  which  regulates  and  restricts  the  right.  It  must  be  ezereised  at  a  speei- 
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fled  time  and  place,  and  in  a  particular  manner*  by  a  certain  person*  and  the 
enforcement  of  ancfa  limitations  and  restrictions  is  not  disfranchisement  in 
any  le^  or  conBtltntional  sense.  If  more  electors  vote  for  a  representative 
in  one  district  than  in  another,  that  impairs  no  right  of  suffrage.  The  aggre- 
gate number  is  chosen,  and  that  seems  the  important  aim.  In  the  formation 
of  goTemment  it  is  important  that  sll  should  be  represented,  and  thHt  end  is 
secured  by  the  constitution.  This  view  discloses  no  disfranchisement  by  the 
action  under  review. 

Beyond  the  questions  discnssed,  however,  there  is  another  view.  Tlie 
board  of  sapervisors  was  required  to  assemble  and  divide  the  county  of  Kings 
into  18  assembly  districts  of  convenient  and  contiguous  territory,  and  file  a 
description  of  tlie  same.  The  performance  of  the  duty  so  Imposed  upon  the 
iHMird  required  the  exercise  of  large  discretion,  bordering  upon  judicial  power. 
The  duty  has  been  performed,  and  the  discretion  has  been  exerted,  and  it  Is 
not  made  subject  to  any  judicial  control.  It  is  the  office  of  a  writ  of  man- 
iiamtis  to  compel  action  by  inferior  bodies  and  tribunes,  but  it  cannot  Im  sent 
to  dictate  any  particular  action.  It  is  not  a  remedy  for  erroneous  determina- 
tions or  dfclnions.  "Where  a  subordinate  body  is  vested  with  the  power  to 
determine  a  question  of  fact,  the  duty  Is  judicial,  and  it  cannot  be  compelled  by 
mandamn*  to  decide  In  any  particular  way,  however  clearly  it  may  l>e  made  to 
appear  wliat  the  decision  ought  to  be. "  People  v.  Citff  of  Troy,  78  N.  Y.  83. 
Where,  us  iu  this  case,  a  particular  duty  is  addressed  to  the  discretion  and 
judgment  of  a  particular  body,  in  acase  where  the  decision,  when  made,  must 
be  conclusive,  and  subject  to  no  appeal  or  review,  the  rule  must  prevail  which 
makes  the  decision  Qnal.  Cooley,  Const.  Lim.  p.  62;  Abrame  v.  Board,  45 
Hun.  272;  Taleott  v.  City  of  Buffalo,  125  N.  Y.  280,  26  N.  E.  Bep,  263. 
Finality  must  I>e  reached  somewhere.  The  machinery  of  government  will 
not  be  arrested  by  the  courts  until  all  possible  errors  are  subjected  to  judicial 
review.  Its  exigencies  will  admit  of  no  such  delay,  and  the  wrltof  mandamue 
<.-»nnot  iM  allowed  to  obstruct  the  movement  of  governmental  action.  The 
board  of  supervisors  has  discharged  the  duties  imposed  upon  it  by  the  funda- 
mental law,  and,  as  if  to  insure  finality  to  such  action,  and  as  an  admonition 
against  judicial  interference,  the  same  great  law  which  directs  the  action 
decUree  In  the  same  set^lon  that  "the  apportionment  and  enumeration  and 
districts  shall  remain  nnaltered  until  another  enumeration  shall  be  made  as 
provided."  Any  other  course  would  subject  the  discretionary  action  of  all 
local  officers  and  bodies  to  jadiclid  review,  against  vell-aettled  principles. 
The  constitution  requires  the  members  of  assembly  to  be  apportioned  among 
the  coantieSi  **as  nearly  as  may  be,"  Hccording  to  their  inhabitanto,  excluding 
aliens;  and  where  a  county  Is  entitled  to  more  than  one  member  under  such 
apportionment,  the  board  of  supervisors  is  required  to  divide  their  counties 
into  assembly,  districts  to  consist  of  convenient  and  contiguous  territory, 
equal  to  the  number  of  members  to  which  the  county  is  eoUtled.  In  such 
division  contiguity  and  convenience  are  to  be  attained,  and  irregularis  in 
territory  and  inequality  in  numbers  are  unavoidable.  It  cannot  be  made 
according  to  matbematical  rules.  The  constitutional  requirement  obviously 
implies  the  exercise  of  discretion  by  the  boards  of  supervisors,  and  nut  by  the 
courts.  If  tlie  courts  can  interfere  and  set  aside  the  work  of  the  boards,  be- 
cause they  have  exerted  their  discretion  unwisely,  then  th^  must  exerdse 
tbelr  own  discretion,  and  substftnte  their  judgment  for  that  of  the  boards,  in 
determining  the  division  to  be  made,  and  so.  in  effect,  wrest  the  authority 
from  the  b^  to  wblcb  it  was  delegated  by  the  fundamental  law. 

In  tbe  division  of  power  among  the  great  departments  of  government  in 
this  state,  tbe  legislative  power  is  vested  in  the  senate  and  assembly  and  the 
executive  power  Is  vested  in  the  governor,  and,  altbongh  it  is  not  so  expressly 
declared  1^  the  oonatitntion,  it  is  yet  a  wdl-recognlzed  principle  that  the 
Judicial  power  has  been  committed  to  tbe  judi<dary.  Each  of  tlieae  powen 
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is  Independent  of  the  other;  a  legfsIatlTe  disoretion  is  no  more  subject  t» 
judtdal  review  or  control  than  a  judicial  discretion  is  subject  to  legtslative 
control.  Both  are  independent  In  their  spbere,  and  responsible  to  the  people 
only  for  the  manner  in  which  they  discbargre  their  duties.  It  is  Important, 
therefore,  that  each  shoold  confine  itself  within  the  bounds  of  its  legitimnt* 
authority.  In  no  view,  therefore,  can  the  relatora  succeed  on  this  appeal, 
and  the  order  should  be  affirmed,  with  tlO  costs  and  disbursements.  All 
eononr* 


Dahhbbt  et  ah  «.  Osbobk  tt  tU, 

(Supreme  Court,  Oeneral  Term,  Firtt  Department  October  30, 180L) 

1.  FoasioK  Wnx— CoNTuoT  ow  Laws— Bbmibsion  to  Tsstatob'b  Dowoilb. 

Where  a  foreign  will,  oreatliig  a  tnut  of  personal  property  in  New  Toi^  la  valid 
In  teetBtor'R  domloUe,  but  viria  in  Hew  Tork,  beoaaae  it  contntTenes  the  ■tamte- 
■gaiuBt  perpetollies,  and  the  persons  on  whom  the  tnut  derolTed  were  onnaosr- 
tained  at  testator's  death,  the  court,  in  the  exercise  of  fto  diSOTetlon  In  the  parti os- 
lar  oase,  may  order  the  fund  remitted  to  the  exeoutors  in  testator's  domioUo,  to  be 
administered  vnder  the  dlreotion  of  the  ooorts  of  that  inriedlcUon.  Detpord  r. 
ChurcMU,  B8  V.  T.  198,  foUowed. 

9.  BaMB— IKTBHTIOH  0»  TESTATOB. 

Where,  by  the  various  provisions  of  such  will,  ft  appears  that  It  was  within  the- 
contempiauon  of  testator  that  his  property  ontelde  of  the  country  of  his  domicUa 
should  be  remitted  to  suoh  ooantry  f or  the  purposes  of  admlnisteation,  a  deorea  rs- 
^nlrlng  it  to  be  so  remitted  is  a  proper  ezendse  of  suoh  ^ndbdal  dlscnetinL 

Appeal  from  special  term,  New  York  county. 

Action  by  Juan  Luis  Dammert  and  others,  as  ancillary  executors  of  the  will 
of  Jose  Sevilla,  deceased,  against  William  Henry  Oaborn  and  others,  for  con- 
struction of  the  will,  and  a  decree  as  to  who  was  entitled  to  a  trust  fund  created 
thereby.  Testator  was  domiciled  in  Peru.  From  a  judgment  directing  the 
trust  fund  to  be  remitted  to  the  executors  of  sudb  will  in  Peru,  defendants 
appeal.  Affirmed. 

Argued  before  Van  BBtrar,  P.  J.,  and  O'Bbibn  and  Pattbbson,  JJ. 

C,  C.  Marshall,  {William  &.  ChoaU*  of  counsel,)  for  appellants  Osbom 
and  othersand  the  Sevilla  Home.  Davfii  JrfUfJlwn,/r.,forappellantSoctedad 
de  Beneflciencla.  CoiMferf  £rot.,  {Fredaio  B,  CmkUrtuad  IHuMJ.  Ifoldtn^ 
at  counael.)  for  lespondeats. 

0*Bbieh,  J.  Jose  SevlUa*  a  resident  of  Ferut  died  at  Lima,  in  that  ooan- 
try, in  December*  1886.  leaving  a  ^11,  whereby,  among  other  tbings*  he  gave 
•^,000,  or  flecarlties  of  that  value  at  par.  to  fonnd  a  home  in  the  city  «C 
2Tew  Yorfe  for  orphan  gids,  to  be  known  as  the  "Sevilla  Home  for  Ghildmn.'* 
The  testator  left  an  estate  conristing  largely  of  personal  property,  much  of 
which,  at  the  time  bis  death,  was  in  the  city  of  Kew  York.  The  will  <tf 
the  testator  was  duly  proved  at  Lima,  Peru,  and  was  subsequently  reofurded 
in  the  office  of  tiiO  surrogate  of  New  York  county  under  the  order  (rf  said  s&r>- 
rogate,  and  under  the  same  ordw  the  executors  were  appointed  andllaiy  exei^- 
ntora  of  said  wUL  They  retained  out  of  the  personal  estate  collected  bj  Hias 
in  New  York  secatitles  sufficient  to  cover  the.  bequest  In  favor  of  tbe  home^ 
and  then  brought  ttiis  action  for  a  onutruction  of  the  will,  and  for  tbe  deens 
of  the  court  as  to  who  was  entitled  to  said  fund  or  secnrltleB,  and  to  whom 
th^  should  make  payment  of  the  same.  The  learned  judge  below  oorreetly 
held  Uut  the  provuions  of  the  will  relating  to  the  establiahment  of  tbe  Seviila 
Home  contravene  our  statute  against  perpetuities,  and  was  Invalid  for  tbo 
further  reason  that  at  the  Idme  of  the  death  of  tbe  testator  the  persons  upon, 
whom  the  trust  was  to  devolve  were  unascertained.  He  also  oorrectly  tadd 
ttiat  the  provisions  of  the  wUl  relating  to  the  home  were  valid  under  tbe  laws 
of  Peru.  The  question,  tbereftne,  presented  was  as  to  whether  or  not  tbe 
ooorts  of  this  state  woald  determine  the  title  to  the  fond  isimarily  intendeA 
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hy  the  testator  to  be  devoted  to  the  establishment  of  the  home.  His  conclu- 
sion was  that  this  coart  should  not  aid  in  enforcing  the  trust,  but  decreed 
that  the  ancillary  executors  remit  the  fund  to  Peru,  in  order  that  the  courts 
of  that  republic  may  determine  in  what  manner  and  to  whom  it  shall  be  dis- 
toibnted.  In  this  determination  he  was  controlled  by  the  case  of  Deapard  v, 
ChwrchUl,  53  K.  T.  198,  to  which  he  referred,  and  from  which  he  quoted, 
which  to  him,  and  to  us,  seems  to  be  a  binding  and  controlling  authority.  A 
reference  to  the  facta  in  that  case  will  sliow  how  nearly  it  i4>proaches  to  the 
qnestioa  here  presented.  There,  a  resident  of  California  died  seised  of  cer- 
tain leasehold  estates  tor  years  in  lands  situate  in  this  state,  and  leaving  a  last 
will  and  testament,  void  in  Its  material  provisions  under  the  statutes  of  this 
state,  but  valid  by  the  laws  trf  California.  A  portion  of  the  executors  named 
in  the  will  were  reddents  of  this  state,  and  these  were  chafed  with  the  care 
and  administration  of  the  property  In  this  state.  The  learned  judge  wilting 
the  opinion  in  that  case  said:  *'The  testator  had  his  domicile  in  the  state  <n 
California.  He  made  hia  will  there.  No  question  Is  made  but  that  it  is  in 
all  of  Ita  provisions  valid  by  the  law  of  that  sti^.  It,  however,  by  its  terms, 
disposes  of  certain  property  in  this  state.  Mid  by  provisions  which  are  Invalid 
here,  insamuoh  as  th^  ran  counter  to  our  sti^ute  law.  1  Bev.  St.  p.  723, 
§  15;  Id.  p.  773,  %  1.  The  statute  law  here  r^erred  to  embodies  the  pollgr 
of  this  state  in  relation  to  perpetuities  and  accumulations.  As  this  sover- 
eignty will  not  uphold  a  devise  or  a  bequest  by  one  of  its  citizens  in  contra* 
vention  of  that  policy,  it  will  not  give  Its  direct  aid  to  sustain,  enforce,  or  ad- 
minister here  such  adevise  or  bequest  made  bya(dtizenof  anotho'sovertignty. 
See  Chamheriain  v.  Chamberlain,  48  K.  Y.  424.  Yet  It  is  no  part  trf  tbe 
p<dicy  of  this  state  to  interdict  perpetuities  or  accumulations  in  another  state. 
Id.  434.  *  «  *  i'ersonal  property  Is  subject  to  the  law  which  governs  the 
person  of  its  owner  aa  to  ita  transmission  by  last  will  and  testament;  and  this 
principle,  though  arising  in  the  exerdse  of  International  comity,  hu  becmne 
obligatory  as  a  rule  of  decision  by  the  cou/ta.  Far$on»  v.  Lyman,  20  N.  Y. 
103.  And,  aa  a  general  rule^  the  distribution  of  personal  property,  wherever 
made,  roust  be  accordii^  to  the  law  of  .the  place  of  the  tostator'a  domicile. 
Smrvey  v.  Biehardtt  1  Mason,  381-407.  The  cases  are  not  nncommon  in 
whiftfi  a  testamentary  disposition  made  in  a  foreign  Jurisdiction  has  controlled 
the  transmission  of  personal  property  in  this.  Usually  the  administration  of 
the  estate  has  been  committed  by  the  will  to  citizens  tit  that  Jnrisdictton. 
They  have  occupied  the  possession  and  oontrol  of  the  property  through  vidun- 
tary  payment  or  surrender,  or,  by  making  probate  of  tbe  will  here,  have  ob- 
tained auxiliary  letters  testamentary,  and  under  these  have  enforced  od- 
lectlon  or  surrender.  In  auch  case,  those  charged  with  tbe  administration 
are  liable  to  account  here  for  the  assets  collected  by  the  authority  granted 
here.  It  seems  to  have  been  generally  held  that,  where  tlvre  are  domestic 
OTCditras  the  estate,  payment  of  the  debts  may  be  decreed  out  of  the 
assets.  Daum  v.  BoyUUm,  9  Mass.  8S7;  Riohardt  v.  Dutdh,  8  Mass.  506; 
Harvey  v.  JRiehardt,  supra.  For  other  purposes,  such  as  the  payment  of  leg- 
acies, and  the  distribution  uf  tbesurplus  to  the  next  of  kin,  the  courts  in  Mas- 
sachusetts have  held  that  the  assets  must  be  remitted  to  tbe  place  ot.  the  doml- 
dle,  (see  cases  above  cited ;)  but  this  has  been  questioned  with  great  force  and 
reason,  (see  Haney  v.  Rioharde,  supra,)  and  the  Imtter  rule  is  that,  whether 
Uie  courts  of  one  state  are  to  decree  distribution  of  the  assets  collected  in  it 
under  auxiliary  letters  granted  by  them,  or  to  remit  the  disposition  thereof  to 
the  courts  of  the  testator's  domicile,  is  not  a  question  of  Jurisdiction,  but  of 
judicial  discretion  under  the  circumstances  of  the  particular  case,  {Harvey  v. 
Richards,  supra  ;  Parsons  v.  Lyman,  supra. )  Nor  does  the  fact  that,  by  tbe 
will  in  this  case,  the  testator  appointed  citizens  of  this  state  as  executors,  as 
well  as  citizens  oS.  the  state  of  his  domicile,  and  charged  those  here  with  the 
care  and  administration  of  th«  property  here,  alter  tbe  rule.   In  Harvetf  v. 
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Richards,  above  cited,  the  defendant  was  appointed,  in  this  countiy,  adminis- 
trator with  the  will  annexed  of  a  testator  domiciled  in  the  East  Indies,  where 
the  execntors  resided.  The  question,  then,  arises,  under  the  particular  cir- 
cumstances of  this  case,  whether  the  asseta  in  this  state  should  not  be  remit- 
ted to  the  executors  in  the  state  of  California  to  be  administered,  as  they  may 
be.  in  accordance  with  the  directions  of  the  will,  under  the  laws  of  that  atate. 
As  has  been  stated,  the  courts  of  this  slate  may  not  directly  aid  In  carrying 
out  here  a  bequest  which  is  in  violation  of  its  statute  law,  and  eontmry  to  a 
policy  of  which  it  is  tenacious;  and  yet  they  may  not  hold  the  bequest  void 
when  it  is  valid  by  the  law  of  the  state  by  which  the  disposition  of  the  prop- 
erty is  to  be  governed.  The  one  would  be  to  transgress  the  written  law  of 
this  state;  ttie  other  would  be  to  disregard  an  un  written  rule  of  law,  well  nt- 
tled,  and  of  extensive  and  frequent  application." 

It  being,  therefore,  "not  a  question  of  jurisdiction,  but  of  judicial  discre- 
tion," as  to  whether,  under  the  circumstances  of  a  particular  case,  tbe 
courts  of  one  state  will  decree  distribution  of  the  assets  or  remit  the  disposi- 
tion thereof  to  the  court  of  the  testator's  domicile,  it  remains  to  be  deter- 
mined whether  such  discretion  was  wisely  exercised  in  the  present  case.  We 
think,  taking  the  various  provisions  of  the  wtU,  Uiat  it  was  within  the  con- 
templation uf  the  testator  that  his  property  outside  of  Peru  should  be  re- 
milted  to  that  place  for  the  purposes  of  adniinistrtition.  Thus,  it  was  pro* 
vided  that  the  Sooiedad  de  BeneQciencla  de  Lima  sliould  receive  all  the  leg- 
acies of  public  Interest,  including  the  legacy  for  the  establishment  of  the  Se- 
villa  Hume,  in  order  that  the  executors,  in  making  payment  of  such  public 
legiiciea,  should  not  be  called  to  deal  with  any  other  person  or  corporaUon 
than  the  said  »ociedad.  This  latter  society,  however,  is  located  in  Feru;  and 
whether  we  regard  this  provision  as  being  inserted  merely  for  the  convenience 
uf  Peruvian  executors,  or  as  a  direction  as  to  the  course  to  be  pursued  only 
in  event  of  all  the  assets  being  found  In  Peru  at  ttie  time  of  the  testator^s 
death,  it  shows  that  he  himself  contemplated  the  scheme  or  plan  of  having 
the  property  adtuinistered  In  Peru  through  this  association.  In  another  part 
provision  is  made  for  the  payment  of  tlie  expenses  and  a  commission  to  such 
peraon  as  It  should  be  necessary  to  send  to  the  United  States  to  make  delivery 
uf  the  gift  to  the  Sevitla  Home.  This  provision ,  to  say  the  least,  furnishes  an 
argument  in  support  of  the  view  that  it  was  the  intention  of  the  testator  that 
his  property  should  l>e  administered  upon,  and  the  validity  of  the  provisions 
of  the  will  determined,  by  the  law  and  courts  of  Peru.  The  reluctance, 
moreover,  of  the  courts  to  administer  upon  the  assets  of  a  testator  who  at  his 
death  was  a  resident  of  a  foreign  domicile,  particularly  In  a  case  where  the 
carrying  out  of  the  intention  of  the  testator  would  be  to  administer  a  trust 
invalid  by  the  laws  of  our  state,  furnishes  another  reason  why,  in  caws  of 
doubt,  the  property  should  be  transmitted  to  the  foreign  state.  Ordinarily 
it  is  DO  part  of  the' duty  of  the  courts  of  this  state  to  constrae  wills  of  foreign 
states  except  as  to  provisions  to  be  cirried  out  in  this  state;  and  it  will  avoid 
confusion  and  conflict  of  jurisdiction,  under  such  circamstances,  to  remit  ttw 
property  to  the  jurisdietlbn  oi  the  oourts  located  In  the  domicile  of  the  testa- 
tor. This  furnifllies  a  reason  why  this  court  should  not,  as  urged  upon  their 
attention  by  one  of  the  appellants,  proceed  to  determine  the  title  to  the  fund 
intended  for  the  home,  and  is  a  sufficient  answer  to  the  si^estion,  even 
though  we  assumed  another  appellant's  position  to  be  right,  that  the  efEect  ot 
so  transmitting  the  fund  will  be  to  have  the  same  sent  back  ^aln,  and  de- 
livered to  the  corporation  which  It  ts  claimed  now  has  the  legal  right  to  re- 
cetve  tlie  fund  under  the  laws  of  this  state.  It  is  urged  that  the  case  ot 
Crom  T.  Trust  Co.,  181  N.  T.  830,  80  X.  £.  Rep.  125.  favors  the  contrary 
view,  and  appellants  claim  that  that  went  to  the  extent  of  holding  that,  as  to 
foreign  wills  crmting  trusts  of  personalty,  there  is  no  public  i>olicy  of  this 
state  whicOi  forbids  the  administration  of  such  property  here,  though  the 
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trusts  woald  be  invalid  by  stntute  In  a  Kew  York  win,  as  violating  the  rale 
against  perpetaltlps.  In  that  case,  (towerer,  Deapard  t.  ChurehUh  mpra, 
WHS  anaiyzed  and  referred  to  with  approTnl.  Apart  from  this,  the  distinc- 
tion between  Crou  r.  Trust  Co.  and  thb  case  is  a  marked  one.  In  tbac  case 
it  was  sought  to  have  a  trust  relating  to  personal  property  in  this  state,  which 
was  valid  by  the  laws  of  the  testator's  domicile,  declared  void,  because  a  like 
tmst,  ir  created  here  by  a  citizen  of  our  own  state,  would  have  been  InvaUd. 
This  action  seeks  to  have  our  courte  decree  that  a  trust,  because  valid  under 
the  laws  of  the  testator's  domielle.  Is  equally  valid  here,  and  should  l>e  car^ 
rinl  out,  thongh  contravening  our  statutes.  The  reason  for  remitting  the 
subject  to  the  testator's  domicile  is  thus  stated  by  the  learned  judge  writing 
the  opinion  in  Cross  v.  Trtut  Oo. :  ''This  course  was  adopted,  not  on  the 
ground  of  policy,  but  because  It  was  always  the  law  in  saoh  rases  to  remit 
personal  estate  to  the  doniioUe  of  the  owner,  in  the  exeroiBe  of  a  sound  ju- 
dicial discretion."  We  do  not  think  that  more  need  be  added  to  what  has 
been  said  In  the  opinion  of  the  learned  judge  at  special  term ;  nor  have  we  at- 
tempted to  do  more  than  to  examine  the  record,  and,  in  effect,  adopt  the  rea- 
sons given  by  him  to  justify  his  oonduslon,  and  which  we  think  should  re- 
sult in  the  afiBrinance  of  his  decree  by  this  court. 
Judgment  alflrmed  accordingly,  with  coats.   All  concur. 


LrsTiG  0.  Kew  Tore,  L.  E.  &  W.  R.  Co. 
{Supreme  Court,  OenercU  Term,  JPtrst  'Department.  October  1899.) 
L  Flbibutg — AMESDUwtrt, 

Under  Code  Civil  Froc  {  723,  allowing  amendment  o<  any  pleadlaff  apon  the  trial 
of  ao  action,  a  complaint  affalnst  a  railroad,  allesinff  deatb  by  negligeoee  In  an  ad- 
lolniiifc  Btate,  but  not  sllegiDR  any  statute  in  said  state  aattiorizio^  recovery,  may 
M  amended  in  tbat  regard,  iutliu  ubsenceof  sarprlse,  and  on  objection  thereto  after 
Ibe  evidraoe  is  tn,  suoh  smeDdmenb  not  changing  the  action  from  one  at  common 
law,  under  whloh  there  could  have  been  ao  recoverr,  to  a  statutory  aoUon,  and  so 
setting  up  a  new  cauae ;  the  right  In  eaoh  instance  being  under  the  statute. 
Il  Cabriers— IirJCRT  to  PAtBcMORB— Aliohtinq  tkom  Traiit. 

Tealimoay  with  reference  to  a  step,  placed  by  a  oenductor  on  the  wrong  side,  as 
alleged,  of  a  railroad  train,  so  aa  to  bring  passengers  in  allghttng  upon  another 
track,  ift  competeDt,in  an  aotloa  for  tbe  death  of  one  struck  by  a  tiiuii  on  said  track, 
to  show  what  provision  bad  been  made  for  passengers,  though  deceased  was  not 
shown  to  have  been  misled  Into  getting  off  on  that  side  by  seeing  the  step,  where 
he  waa  La  ftwt  shown  to  have  gotten  ml  In  auoli  a  manner  aa'neosssarUy  to  have 
seen  it. 

9.  Death  bt  Waoxom.  Act— Damaobs. 

The  fact  that  next  of  kin  are  not  able  to  show  any  direct,  speolflo,  peeualary  lota 
arising  from  the  death  of  a  person  by  negligent  act,  does  not  affect  their  right  to 
recover,  but  the  character,  quality,  condillon,  and  clroumstanoes  both  of  deceased 
and  of  the  next  of  kin  are  to  be  considered,  and  the  best  estimate  poealble  made 
therefrom.   Lockwood  v.  Railroad  Co.,  S8  N.  Y.  688,  followed. 

1  CBaDlBII.ITT  OP  W]TNBBS— ISTBRKST— REt)DB8T  TOR  INBTBUOTIOHS. 

A  request  that  tbe  interest,  if  any,  of  a  certain  witaess  might  be  considered  as 
affecting  his  oredibliity,  is  propwly  TaCnsed  wlisra  there  waa  no  avideaoe  on  which 
SDch  a  request  could  be  based, 
fc  fiim— Caoes-SxAMnTAVioir. 

Where  a  witoets.  on  being  cross-examined  as  to  his  Interest  in  a  case,  tesUfles 
that  he  has  none.  It  Is  not  error  to  refuse  farther  examination  as  to  whether,  in  the 
event  of  plaintiff's  recovery,  he  does  not  expect  repayment  of  advanoea  aiade  by 
him  for  funeral  expMSes  of  plaintiiTa  inteatMe. 

In  an  action  against  a  railroad  for  tbe  death  of  a  person  strook  ^  one  of  Its 
Mns,  cross-examination  of  the  engineer  aa  to  whether  his  train  waa  late  Is  woow 
as  a  teat  of  eredlUli^,  to  show  whether  hla  testimony  would  be  the  same  as  hdnre 
the  coroner. 

VAX  BacxT,  P.  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Action  by  Julianna  Lustig,  administratrix  of  Bernard  Lnstig,  deceased, 
■g^ust  tbe  2iew  York,  Lake  Erie  &  Western  Uailroad  Company.  I'lom  a 
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jQ  lgment  for  plaintiff,  and  aa  order  denying  amotion  for  a  new  trial,  defend- 
ant appeals.  Affirmed. 

Argued  before  Van  Brunt.  P.  J.,  uid  O'Brien  and  FAiTBBaoH,  JJ. 

BtieTianan  <fi  Steele,  {Oharlt»  BietU,  d  ooonael.)  for  appellant.  Adolph 

Cohan,  for  respondent. 

O'Bbibn,  J.  The  action  is  brought  to  recover  damages  for  the  death  ot 
plaintifl's  intestate  through  the  defendant's  negligence.  The  defense  was 
that  the  defendant  was  not  negligent,  and  that  there  was  contributory  negli- 
gence on  the  part  of  plaintiff's  intestate.  It  appeara  that  on  September  16. 
1887,  Bernard  Lustig  was  struck  or  ran  over  by  one  of  the  defendant's  trains 
at  a  flag  station  at  the  CUflon  race  track,  in  the  state  of  New  Jersey,  and 
from  the  effect  of  such  injuries  he  died,  leaving  the  plaintiff.  Ills  widow,  and 
nine  children.  On  the  day  mentioned  iiie  deceased  left  Jersey  City,  with 
other  passengers,  to  go  to  the  race  track  at  Clifton;  and,  though  no  diapnte 
arises  but  that  after  the  train  bad  stopped  at  this  flag  station  the  deceased  re- 
ceived the  injuries  which  caused  his  death,  as  to  the  particular  manner  in 
which  he  was  injured  there  is  a  conflict  between  the  testimony  offered  by  the 
the  plaintiff  and  that  presented  by  the  defendant.  Clifton  was  not  a  regalar 
station  with  suitable  platforms,  but  was  a  place  where  the  trains  stopped 
upon  a  flag  signal.  It  la  conceded  that.  In  onler  to  have  the  passengers  going 
from  Jersey  City  to  Clifton  reach  the  race  course.  It  was  necessary  for  them 
to  cross  over  both  the  railroad  tracks,  assuming  that  they  alighted  on  the 
proper  side  of  the  train.  Upon  the  part  of  plainUfl  testimony  was  offered  to 
show  that  when  the  train  stopped  the  passengers  were  Invited  by  the  con- 
ductor to  get  off,  not  on  the  side  where  a  platform  was,  but  on  the  side  con- 
tiguous to  the  other  track,  and  that  the  passengers  thus  crossed  the  interven- 
ing opposite  track  in  the  direction  of  the  race  course;  that,  after  certain  of 
the  passengers  had  alighted,  the  Intestate,  who  was  among  the  last  of  those 
to  leave  the  train,  while  engaged  in  crossing  the  track,  was  struck  by  an  ex- 
press train,  and  killed.  Other  witnesses  testified  that  the  deceased,  after 
getting  off  on  the  platform  side  of  the  train,  proceeded  around  to  the  rear, 
and  it  was  while  then  crossing  the  track  that  he  was  struck  by  the  express 
train.  Again,  we  have  the  version — which  is  the  one  the  defendant  insists 
was  established  by  n  preponderance  of  evidence — that  the  accident  was  dne 
to  the  fact  that,  after  the  Intestate  bad  alighted  from  the  train,  and  while  it 
was  in  the  act  of  proceeding  towards  Patterson,  the  intestate  again  boarded 
the  train,  and  crossed  over  the  platform  of  the  car,  and  thus  got  on  the  other 
(^poeite  trade,  where,  in  attem^ing  to  crosa.  be  was  struck.  We  are  not  able 
to  reopncile  the  testimony,  nor  is  it  our  province.  That  was  left  to  the  Jnty; 
«id  undoubtedly  they  were  indined,  after  hearing  the  testimony  of  the  wit- 
nesses.  to  adopt  the  plaintiff's  version  that  the  accident  was  caused  by  the 
conductor's  invitation  to  the  passengers  to  alight  on  the  side  contiguous  to 
the  opposite  track  of  the  railroad,  an^  that  for  that  purpose  he  famished  a 
stool  upon  wbldi  the  passengers  could  step  in  alighting  from  the  car.  There 
can  be  no  doubt  that.  If  this  version  is  true.  It  presented  falriy  a  questloa  for 
the  jury  as  to  whether  or  not  the  death  was  due  solely  to  the  defendant's  neg- 
ligenoe.  We  do  not  think,  however,  after  an  examination  of  the  record,  that 
we  are  called  upon,  any  more  than  was  the  txiai  judge,  to  dispose  of  the 
question  thus  presented  upon  conflicting  testimony  bj  adopting  the  view 
contended  for  by  appellant  here,  and  hold  tiiat  the  verdict  was  against  the 
weight  of  evidence. 

In  addition,  however,  to  this,  certain  other  questions  are  pressed  apon 
our  attention  which  it  is  necessary  to  examine.  After  the  testimtmy  was 
all  ln»  and  both  sides  had  rested,  the  defendant,  amtrng  other  gronndat  urged 
aa  a  rason  for  dismissing  tlie  complaint,  "that  It  now  appears  that  tin 
deaUi  took  place  in  the  state  of  New  Jersey,  and  there  is  neither  allegation 
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nor  ^oof  of  mj  statute  In  that  state  anthorizlng  a  reoovery.  Then  being 
no  right  to  recover  damages  for  death  at  common  law.  the  plaintiff,  therefm. 
has  failed  to  make  out  a  cause  of  action.  **  FlalntifT's  counsel  thereupon  asked 
lmT6  to  reopen  the  case  for  the  purpose  of  amending  the  complaint,  and  ai- 
ling and  introducing  in  evldeoce  the  statute  of  New  Jersey  authorizing  a 
recoT^y  for  death  in  that  state.  The  motion  was  granted,  the  complaint  ac- 
cordiaglj  ameoded,  and  evidence  was  offered  of  tbe  Kew  Jersey  statute. 
This  was  all  done  over  the  defendant's  objection  and  exception,  and  the  point 
raised  upon  this  appeal  is  ttiat  It  was  error  thus  to  allow  the  amendment  of 
tbe  complaint.  Section  723  of  the  Code.  (Civil  Proc.,)  so  far  as  applicable  to 
the  question  here,  provides  "that  the  conrt  may  upon  the  trial.  •  *  * 
in  furtherance  of  justice,  *  *  *  amend  any  pleading  *  *  *  by  in- 
serting an  alle^tion  material  to  the  case.  And  in  every  stage  of  the  action 
the  court  must  disregard  an  error  or  defect  In  the  pleadings  or  other  proceed- 
ing which  does  not  affect  the  substantial  rights  of  the  adverse  party."  We 
do  not  sea  that  any  substantial  right  of  the  defendant  was  affected  by  this 
amendment.  There  was  no  claim  of  surprise  made  upon  the  trial;  and  from 
the  manner  in  which  the  grounds  of  dismissal  were  formulated  it  is  quite 
evideDt  that  the  defendant  was  aware  of  the  omission  long  before  making 
tbe  motion,  and  waited  for  the  most  favorable  moment  to  give  force  and  ef- 
fect to  this  objection.  Under  tlie  circumstances,  therefore.  It  was  a  proper 
exercise  of  the  power  vested  in  the  court,  assuming  that  the  court  had  the 
power.  It  is  insisted,  tiowever,  that  Uie  court  had  no  power  to  allow  tbe 
amendment  as  made,  because,  as  claimed,  it  virtually  permitted  tbe  plaintiff 
to  set  np  a  new  cause  of  action.  In  that  connection  we  are  referred  by  ap- 
pellant to  a  number  of  authorities.  The  latest  authority,  £oak»$  v.  Zansingt 
74  K.  X.  437,  oTearly  points  out  what  kind  of  amendments  the  ooart  has  no 
power  to  allow.  In  that  case  it  was  held,  upon  a  trial  before  a  referee,  that 
tbe  latter  bad  no  power  to  amend  a  complaint  on  the  trial  so  aa  to  change  the 
cause  of  action  from  one  for  equitable  relief  to  one  In  ejectment.  In  this  case 
tbe  appellant  itfiists  that  the  amendment  In  effect  allowed  a  change  from  a 
oommoo-Iaw  acl>ion  to  an  action  upon  a  statute.  We  think,  however,  the  ap- 
petlant  is  mistaken  in  this  view,  because,  as  there  could  tw  no  notion  at  com- 
mon law  for  n^ligenoe  resulting  in  death,  und  as  the  only  cause  of  action  is 
one  created  by  statute,  it  Is  evident  that  thu  plaintiff's  cause  of  action  was  an 
action  upon  a  statute.  Had  it  been  brought  in  respect  to  a  cause  of  action 
ariaing  in  Uiis  utate,  it  would  have  been  annecessary  to  plead  the  statute. 
The  omissiw  of  plaintiff  consisted  merely  In  overlooking  the  fact  tltat,  where 
an  action  is  predicated  npon  a  foreign  statate.  such  statute  must  be  pleaded, 
and,  upon  the  trial,  must  be  proven.  This,  therefore,  was  an  action  upon  a 
statute;  but  the  i>lalntlff  omitted  a  mateiial  allegation,  namely,  the  statute 
itself;  and  tbe  amendment  allowed  resulted,  not  in  otuinging  the  cause  of  ao- 
tion.  but,  in  the  language  of  the  Code,  in  inserting  **an  allegation  material  to 
tbe  case."  It  must  be  conceded  that  the  power  to  amend  pleadinga  upon  the 
trial  is  limited,  and  that  no  new  cause  of  action  can  be  introduced.  In  de- 
termining, however,  whether  a  new  cause  of  action  is  Introduced  or  not,  the 
test  aa  given  in  Davis,  respondent,  against  this  very  defendant,  (110  Y. 
646, 11  IS.  £.  Bep.  733,)  is  in  point:  "A  fair  test  to  determine  as  to  whether 
a  proposed  amendment  of  a  complaint  is  allowable  under  the  provision  of  tbe 
Code  ct  Civil  Procedure  (section  723)  in  reference  to  such  amendments,  or 
witether  it  seta  up  a  new  cause  of  action.  Is.  would  a  recovery  on  the  original 
eomirialnt  1)0  a  bar  toarecovery  under  the  amended  complaint?"  Applying 
that  test  here,  we  think  it  will  be  seen  that  the  court  did  not  exceed  its  power 
in  allowing  the  amendment  to  which  exception  was  taken. 

Tlie  next  exception  relates  to  the  alleged  error  in  allowing  testimony  with 
reference  to  the  step  which  it  was  said  the  conductor  placed  for  the  passen- 
gers to  alight  on,  upon  the  ground  that  such  testimony  was  incompetent,  ua- 
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leas  It  WM  shown  that  plaintiff's  intestate  saw  the  step,  and  was  misled  it 

into  gelling  off  on  the  wrong  side  of  the  train.  We  do  not  think  there  Is  any 
force  in  this  objection.  Taking  the  testimony  of  the  witness  being  thus  ex- 
amined as  true,  it  would  show  that  the  deceased  got  off  on  the  very  aide  of 
tlie  car  that  the  step  was  said  to  have  been  placed,  in  such  a  way  as  neceasa* 
rily  to  have  seen  it,  and  it  was  perftetly  competent  to  show  as  partof  the  his- 
tory of  the  case  what  provision  was  made  for  the  witness,  the  intestate,  and 
others;  to  get  off  the  train. 

Appellant's  fourth  point  la  that  the  damages  awarded  by  the  jury  are  ex- 
cessive, because  there  was  noevidenee  presented  of  pecuniary  loss  upon  which 
a  verdict  could  be  bused;  and  that.  If  the  complaint  was  not  dismissed  upon 
this  ground,  the  rertuest  that  only  nominal  damages  should  be  allowed  should 
have  been  charged  oy  the  court.  We  think  thai  Ibis  contention  Is  disposed 
of  by  the  case  of  Lockwood  against  this  same  defendant,  (98  1H.  Y.  523.)  As 
therein  said:  "The  courts  have  found  it  impossible  to  lay  down  any  definite 
guide  for  the  jury  In  estimaUng  damages  under  the  act  in  question,  and  we 
will  not  attempt  it  now.  *  *  *  In  but  few  cases  arising  under  this  act 
is  the  plaintiff  able  to  show  direct,  specific  pecuniary  loss  suffered  by  the  next 
of  kin  from  the  death,  and  generally  the  basis  for  the  allowance  of  damages 
has  to  be  found  in  proof  of  the  character,  quality,  capacity,  and  condition  of 
the  deceased,  and  in  the  age,  sex,  circumstances,  and  condition  of  t^e  next  of 
kin.  The  proof  may  be  unsatisfactory,  and  the  damages  may  be  quite  ancer- 
tain  and  contingent,  yet  the  jurors  in  each  case  most  take  the  elements  thus 
furnished,  and  make  the  beat  estimate  of  damages  they  can." 

The  flfth  point  relates  to  the  refusal  of  the  court  to  charge,  as  requested  by 
the  defendant,  that,  if  the  jury  believed  that  the  witness  Weiss  had  any  in- 
terest in  the  recovery  in  the  action,  they  were  entitled  to  consider  that  fact 
as  affecting  hia  credibility.  The  court  was  entirely  justiBed  in  refusing  any 
such  request,  because  there  was  no  evidence  In  the  case  npon  which  such  a 
request  coold  have  been  based.  It  la  true  ttiat  the  defendant  attempted  to 
have  certain  evidence  Introduced  upon  cruse-examination  of  tlie  witness 
Weiss  for  the  purpose  of  showing  bias  or  interest,  which  testimony  was  ex- 
cluded. Whatever  Is  to  said  regarding  the  exdusion  of  such  evidence,  it  Is 
clear  that,  after  it  was  excloded,  and  there  was  no  ftrtdence  in  the  case  to 
sa[^rt  a  request  sn<^  as  was  made  to  the  court.  It  was  perfectly  proper  to  re- 
fuse the  request 

This  leaves  us,  however,  to  consider  whether  it  was  error  to  refuse  to  per- 
mit furtlier  cross-examination  of  Weiss  for  the  purpose  of  showiug  tala  bias 
and  motive.  It  may  be  stated  as  a  general  rule  that  the  interest  or  bias  of  a 
witness  may  always  be  shown.  But  the  extent  to  whioh,  for  the  purpose  Ot 
showing  such  bias  or  interest,  the  court  will  permit  examinations  as  to  col- 
lateral matters.  Is  entirely  within  the  discretion  of  the  court;  and,  anlass 
BQch  discretion  is  abused,  it  will  not  be  interfered  with  upon  appeal.  Here 
the  counsel  was  permitted  to  ask  tlie  witness  as  to  whrtfaer  he  had  a  personal 
interest  in  the  action,  to  which  he  answered  be  had  not;  that  he  had  none 
whatever;  and  in  response  to  the  question  as  to  whether  be  had  not  advanceu 
the  money  to  pay  the  man>  funeral  expenses  he  testified  that  be  was  obliged 
to,  because  the  man  wwked  for  him.  The  questions  obje<^  to,  and  objeo- 
Uons  sustained,  to  which  defendant  took  exception,  were:  "QumUon,  Don't 
you  expect  to  get  paid  that  beck  if  you  get  a  recovery  in  tills  aetionF"  "Q. 
Have  you  been  paid  that  money.  Mr.  WdnP"  With  respect  to  tiie  first 
question,  his  expectations  were  a  matter  of  perfect  indifference  to  everj^tody; 
and  the  same  may  also  be  ssid  as  to  wh^er  he  was  paid  back  the  mon^  or 
not.  Had  the  questions  been  directed  to  eliciting  from  the  witness  the  ftict 
as  to  vhetli»  or  not  there  was  any  agreement  that  oat  of  the  reoovsry  he  was 
to  reesive  what  he  had  piUd  for  funeral  expenses,  or  in  some  other  way  to 
show  that  1m  was  interested  in  the  event  of  the  action,  another  question 
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would  arise.  We  think,  however,  that  the  conrt,  after  allowing  the  princi- 
pal questions  as  to  whether  he  had  an  interest  or  not  to  be  answered,  prop- 
erlv  UiDltPd  the  further  examination  In  regard  to  the  expectations  of  the  wlt- 
cmi  In  the  event  of  a  recovery  by  the  plaintiff,  and  that  such  limitation  was 
not  error  for  which  a  judgment  should  be  reversed. 

The  appellant  flnally  Insists  that  it  whs  error  to  allow  the  question,  asked 
on  croBS-examination  uf  tlie  derendant'a  engiiieOT,  whether  od  that  day  his 
train  was  late.  It  will  be  seen,  upon  reading  the  testimony,  that  It  was 
HMkeA  at  him  for  the  purpose  of  showing  whether  npon  the  trial  he  would  ad- 
here to  what  it  is  claimed  by  plaintiff's  counsel  he  had  testified  to  at  the  oor- 
oner'B  inquest  as  to  his  train  being  late  on  tlie  day  of  the  acciflent.  Upon  the 
question  of  crediUlity  and  the  intei-est  uf  the  witness  considerable  latitude  la 
dwaye  permitted  on  cross-examination,  and  in  this  case,  as  the  question  was 
directed  toa  fact  having  some  bearing  indirectly  upon  the  necessity  for  greater 
or  lees  speed.  It  is  doubted,  if  it  hud  been  asked  even  fur  that  purpose  upon 
cross-examination,  whether  it  would  have  been  error.  However,  it  1b  unneo- 
esaary  to  decide  that  question,  it  being  suQIcient  for  this  appeal  to  say  that  In 
the  connection  In  which  the  question  was  asked  it  was  not  error.  We  think, 
therefore,  that  the  judgment  and  order  appealed  fiomahould  be  affirmed,  with 
costs. 


FATTXB80N,  J.,  concnis  In  result. 
Ta»  Bbunt,  p.  J.,  dissents. 


Bub  ENS  tt  al»  o.  Ludqate  Hill  Steaushif  Co.,  limited. 

{Sur-reme  Court,  QencraL  Term,  First  Department.   October  20, 18Q&) 

1.  CiJUiSRS  or  Frbioht— Contract— LiABiLiTT  fob  Damaqb. 

In  ap  action  ag^iut  a  carrier  for  damage  to  goodt  ahtpped,  it  Is  not  nocetMuy  to 
prove  a  written  oo&traot,  the  law  implying,  in  the  absence  of  sucb  a  oontraot,  an 
obligation  to  deliver  in  good  condition  to  the  peraoo  from  whom  freight  la  accepted, 
t.  SAKB—liiix  or  Ladins. 

Thc<igh  a  bltl  of  lading  limiting  the  liability  of  the  carrier  was  not  delivered  to 
the  sMpper  or  hie  agent  at  the  time  of  ahipment,  still,  assent  to  and  ratification  of 
It  rnn  shown  hj  the  fact  that,  being  forwarded  to  the  persons  to  whose  order  It 
provided  the  goods  should  be  delivered,  it  was  indorsed  to  the  shtopers,  who 
therenpon  entered  the  goods  at  the  onstomhoase  without  any  objeetlon  thereto, 
t.  Same-  Liabilitt  fob  NEOLiOB^tOE— Bxbuption. 

ULdar  the  terms  of  a  biU  of  ladlnfr  excepting  the  carrier  from  liability  for  tnjnir 
from  specified  causes,  "however  uiese  or  any  of  tbem  may  be  brought  about; 
whether  acy  of  the  perils,  causes,  or  thlogs  above  mentioned,  or  the  loss  or  injury 
arialng  therefrom,  or  from  any  other  specified  cause,  be  occasioned  by  or  from  any 
act  or  omission,  negligence,  default,  or  error  in  judgment  of  the  pilot,' master, 
mariners,  englDeers,  stevedores,  or  other  persons  in  the  service  of  the  ship's  own- 
ers," eto.,— the  carrier  is  exempt  from  liability  for  injury  arising  from  the  im- 
proper stowage  of  oil  in  the  same  compartment  with  the  goods  damaged, 
^  Same — Cosbidbratioit  vob  Exemption. 

That  such  a  bill  of  lading  shall  exempt  the  carrier,  it  is  not  neeoesary  to  prova 
that  the  consideration  of  toe  exempUoaa  was  a  lower  rate  of  fcalcbt  uan  wwld 
otherwise  have  been  charged. 

Pattbbson,  J.,  dissents. 

Exceptions  from  circuit  court,  New  York  county. 

Action  by  Morris  Rubens  and  Bernard  Rubens  against  the  Lodgate  Hill 
Bteamship  Company,  Limited,  to  recover  damages  for  negligence  in  the  trans- 
portation of  certain  furs.  Verdict  for  plaintiff.  Defendant  moves  to  set 
abide  verdict,  and  for  new  trial,  on  exceptions  taken  at  the  trial,  and  ordered  to 
be  beard  in  the  first  instance  at  general  term.   Motion  granted. 

For  decision  on  appeal  by  plaintiffs  from  an  order  granting  a  mtrtlon  to 
make  the  complaint  more  definite  and  certain,  see  2  N.  Y.  Supp.  80. 

Ai^ued  before  Yah  Bsitht,  P.  J.,  and  0*B&uh  and  Pattbbson,  JJ. 
v.20H.Y.B.no.9— 31 
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ffonoiU  A  Ber^^Uid,  (IToIm  Seoeranet,  of  oonnsel.)  for  plalntlffi. 
OoMan  <l  KMin,  {J.  Parker  Klrltn^  of  coant^)  tat  defendant. 

O'BKirar,  J.  This  action  was  brongbt  to  recover  damages  to  certain  eases 
of  hatter's  fur.  owned  by  tbe  plaintiffs  and  imported  hj  them  In  the  defend- 
ant's steamship  the  Lndgate  Hill.  The  merchandise  was  shipped  at  Antwerp 
npon  the  steamer  Planet,  with  liberty  to  transship  at  London  upon  any  other 
ship  belonging  to  or  chartered  by  the  i^nts  of  the  defendant*  and  they  were 
brought  from  London  to  this  port  in  tbe  Ludgate  Hill,  and  entered  at  the 
oustomhouM  under  the  bills  of  lading  that  were  originally  insiied  for  them 
upon  shipment  on  board  the  Planet  at  Antwerp.  On  arrivul  at  the  port  of 
Kew  Yorii,  6  of  the  93  cases  were  found  damaged  by  oil  when  received  In  tbe 
plaintlfb'  warvhouae.  The  plaintifbi  offwed  evidence  of  ownership,  and  of 
dcdiTeiy  of  the  goods  In  a  damaged  condition,  and  rested,  without  provingtbe 
contract  under  which  they  were  transported.  A  motion  was  made  at  the 
close  of  tbe  plaintiffs'  case  to  dismiss,  npon  the  ground  that  the  plalntlflb  did 
not  prove  the  contract  on  which  the  merchandise  was  carried,  or  that  the 
damage  occurred  to  the  goods  on  board  the  vessel,  or  that  tbe  damage  was  a 
breach  of  the  contract  under  wblcb  tbe  merchandise  was  carried.  This  mo- 
tion was  denied,  and  exception  taken.  The  defendant  then  offered  in  evi- 
dence two  bills  of  lading*  which  it  claimed  cootalned  the  contract  nnder 
whl(!h  the  merchandise  was  transported.  Evidence  was  also  offered  tending, 
to  show  that  the  damage  was  caused  by  oil  which  escaped  from  barrds  stowed 
in  the  same  compartment  with  the  plaintiffs'  goods.  It  appeared  that  plain- 
tiffs* cargo,  together  with  the  oil,  was  stowed  in  a  comp-irtment  known  as 
"No.  4  Orlop  Deck,"  which  is  tbe  middle  deck  of  the  steamer,  tbe  compartment 
being  about  70  feet  long  by  45  feet  wide.  Tiie  vessel  sailed  from  London  on 
the  4th  of  July,  1887.  Defendant's  witnesses  testified  that  strong  winds 
were  experienced  immediately  tbereafter,  whicfa  culminated  in  a  gale  on  the 
8tb  of  July,  during  whicfa  tbe  sea  was  very  rough  and  high;  tiiat  tbe  rolling 
of  the  vessel  In  the  storm  affected  the  stowage  so  that  Ibe  end  dunnage  fell 
down,  and  the  barrels  were  found  to  have  worked  loose  in  the  tiers,  and  to 
have  sprung  a  leak.  The  cargo  was  redunnaged  at  sea,  but  tbe  damage  to 
plaintiffs'  merchandise  was  not  ascertained  until  arrival  at  New  York. 

At  the  close  of  the  case,  a  motion  was  made  that  a  verdict  be  directed  for 
the  defendant  upon  the  ground  that  the  case  rested  upcm  an  express  contract; 
that  tbe  damage  referred  to  In  the  complaint  and  in  the  proof  was  damage 
exempted  by  the  terms  of  tbe  contract,  for  which  the  steamship  was  not  to  be 
liable.  This  was  denied,  and  the  defendant  excepted.  Tbe  court  thereupon 
submitted  to  the  Jury  the  question  whether  the  damage  had  been  occasioned 
by  the  Improper  stowage  of  the  oil,  which  submission  was  excepted  to  by  the 
defendant.  Thedefendant  also  asked  the  court  to  instruct  the  Jury  tfaat  there 
was  no  evidence  of  improper  stowage  of  oil.  This  request  also  was  declined, 
and  tbe  defendant  excepted. 

In  respect  to  the  question  as  to  whether. the  damage  had  been  oooasioned 
by  the  Imprc^r  stowage  of  the  oil.  though  the  plaintiffs,  prior  to  tbe  court 
having  announced  the  question  which  it  intended  to  submit,  claimed  tbe  right 
to  go  to  the  Jury  upon  several  other  questions,  they  took  no  excepUon  to  the 
question  as  flnaUy  submitted  by  tbe  court.  As  to  this  question  of  fkct,  the 
manner  of  stowage  of  tbe  oil  was  described  by  the  witnesses  for  the  defend- 
ant, and  their  evidence  tended  to  show  tbat  It  was  stowed  in  the'  usosl  way, 
in  a  proper  manner,  and  that  the  cause  of  tbe  end  dunnage  falling  down,  and 
the  barrels  working  loose  in  the  tiers,  reenltlng  in  a  leak,  was  the  rough  and 
high  sea  experienced  upon  tbe  voyage.  On  the  part  of  tbe  plaintiffs,  a  wit- 
ness was  produced  who,  after  showing  tbat  he  was  qualified  from  fats  experi- 
ence to  exprees  an  opinion  as  to  the  proper  manner  of  stowing  merchandise 
upon  vesMls  crossing  the  ooean,  pointed  out  what  he  regarded  as  tbe  fftoltr 
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manner  In  wbkh  the  goods  ben  in  queetion  won  ttowed,  and  stated  that,  in 
hie  opinion,  from  the  fact  of  the  barrels  having  worked  loooe,  the  stowage 
was  improper.  Althoagh  there  were  more  witnesses  upon  this  question  who 
testified  la  defendant's  fovor.  and  though  in  one  reBpect,  due  to  the  fact  that 
they  had  personally  observed  the  manoer  In  which  the  plaintiffs*  goods  were 
■towed,  Uieir  testimony  was  entitled  to  greater  wdgfat,  this  was  to  an  extmt 
connterbaluiced  by  the  evident  interest  which  they  necessaiily  must  have 
had  in  meeting  the  charge  that  their  own  manner  of  stowing  the  goods  was 
negligent.  Under  theee  drcumstanoes*  the  jury  having  foand  in  favor  of  the 
pkiintifls  upon  conflicting  evidenoe^  we  would  not  be  disposed  to  disturb  the 
verdict,  if  tike  qneation  was  properly  submitted,  or  if.  under  the  terms  oC  tbe 
bills  of  lading,  than  was  upon  ttie  erldenee  any  qaestlon  to  be  inlnnlttod  to 
the  jnry. 

This  brings  us  to  the  orucial  question  arising  upon  this  appeal,  which  Is 
presented  by  tbe  motion  to  dismiss  the  complaint  or  direct  a  vn^ict  for  the 
defendant  at  the  close  of  all  the  evidence,  defendant's  contention  is  that 
by  the  terms  of  the  bills  of  lading  it  is  exempt  from  liability,  and  that,  this 
fact  tiaving  been  made  to  ajqwar  to  the  court,  it  should  either  have  dismissed 
the  cumi^aint  or  directed  a  verdict  for  the  defendant,  and  that  the  exception 
to  such  refusal  entitles  the  defendant  thereon  to  a  Judgment  in  its  favor. 
The  plaintiffs,  on  the  other  hand,  to  meet  the  force  of  thte  dnim,  assert  that 
there  is  absolutely  no  evidence  disclosed  by  the  record  which  shows  that  the  . 
terms  of  this  alleged  bill  of  lading,  under  which  the  defendant  claims  a  tech- 
nical exemption,  were  ever  brought  home  to  the  plalntlfts,  or  any  one  repr^ 
sentlng  them,  either  directly  or  by  implication  of  law;  and,  Beoondlj/t  that, 
though  evidence  was  present  to  show  that  the  bills  of  lading  were  binding 
upon  the  plaintiffs,  under  a  strict  construction  to  be  given  to  the  terms 
thereof,  the  defendant  is  not  exempted  from  liability  for  the  particular  negli- 
gence in  question  by  plain  and  unequivocal  language,  which  could  not  be 
misunderstood  by  the  shipper.  If  plaintiffs*  contention  were  supported, 
that  there  is  no  evidence  In  the  record  showing  that  tbe  bills  ot  lading  were 
binding  upon  them,  we  should  have  little  dlflAcuIty  in  reaching  a  conelnsion 
in  their  favor  upon  the  other  questions  presented ;  beoause,  as  stated  In  Park 
V.  Prwton.  lOB  N.  Y.  484.  15  N.  £.  Bep.  705.  faeadnote:  "In  the  absence  of 
evidence  to  the  contrary,  it  is  to  be  assumed  that  goods  accepted  by  a  carrier 
for  transportation  are  taJken  nnder  the  responsibility  cast  upon  the  carrier  by 
the  common  law,  save  as  modi6ed  by  the  statute.  If  the  goods  are  lost  (or 
damaged)  under  circumstances  which  render  the  carrier  liable  by  the  general 
rule  of  law.  he  must  respond,  unless  he  can  show  that  there  was  m  special  ao> 
ceptance*  equivalent  to  a  contract,  which  exempts  him  from  the  twdina^  Ua* 
bility  of  common  carriers  in  the  particular  case." 

So  much  reliance  is  placed  by  the  plaintiffs  upon  this  case  {Park  v.  Prat- 
ton)  as  an  authority  in  their  favor  that  a  brief  statement  of  the  facts  is  neo- 
fsaary  in  order  to  show  the  distinguishing  features  between  it  and  the  pres- 
ent one.  There  the  plaintiff,  having  been  advised  by  the  carriers  that  they 
wonld  transport  a  qunntity  of  iron  at  a  price  agreed  upon,  Inclosed  to  them 
a  delivery  ordex  for  the  iron,  with  directions  as  to  shipment.  Tbe  carriers, 
by  means  of  tbe  delivery  order,  procured  the  iron,  and  shipped  it  upon  a  canal 
boat,  and.  on  completion  of  the  shipment,  signed  a  bill  of  lading,  whicb  was 
mailed  to  plaintiff;  but  before  It  reached  them,  and  on  the  same  day  the  bill 
of  lading  was  signed,  the  canal  boat,  with  the  Iron  on  board,  had  sunk  In  the 
Hudson  river.  The  bill  of  lading  contained  a  provision  exempting  the  car- 
rier from  liability  for  loss  occasioned  by  dangers  or  accidents  of  navigation 
while  on  lakes,  rivers,  or  canals.  In  an  actiim  to  recorer  damages  for  the 
loss,  there  was  no  evidence  that  the  parties  agreed  before  the  b&l  of  lading 
was  signed  that  the  goods  were  to  be  carried  under  a  restricted  liability,  or 
that  tbe  compensation  was  related  on  that  assumption,  or  that  there  was 
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aD7  usage  or  custom  tbat  bills  of  lading  on  ablpmenls  of  this  character  should 
eontain  such  exemptions.  It  was  further  Iield  thnt,  the  carriers  having  acted 
upon  the  letter  and  acquired  possession  of  the  goods  by  means  of  the  fleliverj 
order,  there  was  apparently  a  complete  contract;  and  while  It  might  be  as- 
sumed tbatt  In  accordance  with  the  usual  course  ot  business,  a  bill  of  lading 
would  be  signed  when  the  iron  was  shipped,  this  did  not  justify  an  Inference 
that  it  was  open  to  the  defendants  to  insert  therein  clauses  restrictive  of  the 
usual  liabilities  of  carriers.  From  these  facts,  and  from  the  decision,  it  was 
clear  that  the  signing  and  sending  of  the  bill  of  lading,  after  another  cooh 
plete  contract  with  respect  to  the  goods  had  been  made,  were  not  binding  on 
the  shippers,  because  there  was  no  evidence  that  it  had  been  agreed  or  as- 
sented to.  A  carrier  so  receiving  goods  is  held  to  his  common-law  obliga- 
tion to  deliver  them  safely.  As  stated  by  Earl,  J.,  in  Cragin  v.  Railroad 
Co.,  51  N.  Y.  63:  "The  rule  of  the  common  law  makes  a  common  carrier 
responsible  for  the  safe  carriage  and  delivery  of  property  intrusted  to  his  care, 
unless  he  be  prevented  by  the  act  of  God  or  of  the  public  enemy."  Here  the- 
plaintiffs  seek  to  hold  defendant  to  its  common-law  liability,  and  upon  this 
theory  it  was  not  necessary,  in  the  first  instance,  to  prove  that  they  shipped 
the  goods  under  a  written  contract.  In  the  absence  of  the  latter,  the  law  im- 
plies an  obligation  on  the  part  of  the  carrier  to  deliver  the  merchandise  in 
good  order  to  the  person  from  whom  he  a<xe0ts  freight.  The  motion  to  dis- 
.  miss  at  the  close  of  plaintiffs*  case  was  therefore  properly  denied.  And,  for 
the  purpose  of  relieving  itself  from  the  obligation  thus  incurred  at  common 
law,  the  burden  was  placed  upon  the  defendant  of  showing  an  exemption 
under  a  special  contract.  As  already  said,  the  plaintiffs  insist  that  no  evi- 
dence to  support  the  burden  thus  cast  upon  the  defendant  appears  in  the 
record.  We  cannot,  however,  agree  with  this  statement,  because  we  think 
it  has  been  clearly  established  in  this  case  that  the  bills  of  lading  constituted 
the  agreement  between  the  parties.  We  eoncnr  with  plaintiff  in  the  propo- 
sition that  a  bill  of  lading  which  has  never  been  assented  to  In  fact  or  in  law 
by  the  shipper  or  owner  is  not  binding.  But  the  converse  of  this  proposition 
is  equally  true,  that  a  bill  of  lading  which  has  been  assented  to  In  fact  or  in 
law  by  the  shipper  or  owner  is  binding. 

The  record  discloses,  in  regard  to  these  bills  of  lading,  the  following:  One 
of  the  plaintiffs,  upon  cross-examination,  testified  that  "these  goods  were  car- 
ried on  a  bill  of  lading.  They  were  shipped  at  Antwerp,  and  brought  over 
by  the  Ludgate  Hill,  on  the  bill  of  lading  which  was  issued  in  Antwerp. 
(iuetUon.  (Showing  papers  marked  for  identiQcation  defendant's  Exhibits  1 
and2.)  Are  these  the  bills  of  lading?  Answer.  YeA."  From  the  bills  of  lad- 
ing themselves.  It  would  appear  that  one  Uichard  Berns  acted  as  the  i^nt 
for  both  the  shipper  and  the  steamship  company,  and  it  was  therein  providal 
that  the  goods  should  be  delivered  In  New  York  to  the  order  of  Seligman  & 
Ca,  who  it  WHS  testlfled  were  bankers,  and  of  whom  one  of  the  pltnntifi^  tes- 
tified he  received  the  bills  of  lading.  The  bankers  indorsed  the  bills  of  lading 
to  plaintiffs,  who  thereupon  took  duplicates  of  them  to  the  cuatomhouae,  and 
entered  the  goods  thereon.  The  record  also  shows  that,  during  a  discnssion 
between  the  court  and  counsel  respecting  one  of  the  p:ipers  used  upon  the 
trial,  the  defendant's  counsel,  in  answer  to  a  question  by  the  court,  stated: 
"They  were  brought  here  on  this  ship  under  this  bill  of  lading;"  to  which 
plaintiffs*  counsel  said:  "There  is  no  doubt  about  that."  In  the  face  of  such 
testimony,  and  what  was  made  to  appear  upon  the  trial,  we  are  unable  to 
agree  with  the  counsel  for  plaintt£b  that  absolutely  no  evidence  Is  disclosed 
by  the  record  made  up  by  the  defendant  in  this  case  which  shows  that  the 
terms  of  this  alleged  bill  of  lading  under  which  the  defendant  claims  a  tech- 
nical exemption  were  ever  brought  home  to  the  plaintiffs,  or  any  one  repre- 
senting them,  either  directly  or  by  implication  of  law.  It  Is  clear  upon  the 
anthorities  that,  in  order  to  make  a  bill  of  lading  binding  upon  the  shipper^ 
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it  la  not  esseDtlal  to  show  that  be  signed  the  same,  though  it  Is  necessary,  if 
its  terms  restrict  the  carriers'  common-law  liability,  that  bis  assent  thereto 
be  shown.  Such  assent,  however,  need  not  be  express;  it  is  sufflclentlj  in- 
<licated  by  an  acceptance  of  the  bill  of  lading  containing  the  restrictions.  As 
said  in  Kirkland  v.  Dinsmore,  62  N.  T.  176:  "It  has  beeo  repeatedly  ad- 
judged in  this  state  that  the  acceptance  by  the  shipper  on  the  delivery  <d 
giK>da  for  transportation  to  a  carrier  of  a  receipt  or  bill  of  lading  signed  by 
the  carrier,  expressing  the  terms  and  conditions  upon  which  they  are  received 
und  are  to  l>e  carried,  constitutes,  in  the  absence  of  fraud  or  imposition,  a  con- 
tract controlling  the  rights  of  the  parties."  We  think  it  equally  well  estab* 
lisbed  that,  though  in  this  case  there  was  no  evidence  that  the  bill  of  lading 
was  delivered  to  plaintifts  or  to  their  duly-constituted  agent  at  the  time  of  the 
shipment  of  the  goods  at  Antwerp,  still  the  forwarding  of  the  bills  of  lading 
to  the  bankers,  the  indorsement  thereof  over  to  plaintiffs,  and  their  entry 
thereon  of  the  goods  at  the  customhouse,  were  an  unequivocal  ratification  of 
the  terms  and  conditions  of  a  contract  entered  into  on  their  behalf,  the  terms 
of  which,  in  the  alwence  of  any  evidence  to  show  that  they  dissented  or  de- 
murred thereto,  they  must  be  held  to  have  assented  to  and  accepted. 

This  leaves  still  to  tw  disposed  of  the  plaiutiflCs'  contention,  that  by  the 
terms  of  the  bills  of  lading  the  defendant  is  not  exempted  from  liability  fur 
the  particular  negligence  in  question  by  plain  and  unequivocal  language 
which  could  not  be  misunderstood  by  the  shipper.  The  rule  to  be  applied  In 
construing  agreements  limiting  the  common-law  liability  of  carriers  is  well 
summarized  in  Kmney  v.  Railroad  Co.,  12!>  N.  Y.  425,  26  N.  £.  Kep.  626, 
as  f<dlow8:  **Tbe  rule  is  firmly  established  in  this  state  that  a  common  car- 
rier may  contract  for  Immunity  from  its  negligence  or  that  of  Its  agents,  but 
that  to  accomplish  that  object  the  contract  must  be  so  expressed,  and  It  must 
not  be  left  to  a  presumption  from  the  language.  Considerations  based  upon 
public  policy  and  the  nature  of  the  carrier's  undertaking  iDfluenee  the  appli- 
cation of  the  rule,  and  forbid  its  operation,  except  where  the  carrier's  imma- 
nitj  from  the  consequence  of  negligence  is  read  in  the  agreement  ipsiigimi* 
verbis.  The  doctrine  6f  such  contracts  was  stated  by  this  court  in  the  case  of 
Perkiru  T.  BaUroad,  24  N.  T.  196,  208.  It  was  reiterated  In  the  opinion 
of  Judge  Allen  in  JiJair  t.  Railroad  Co.,  66  S.  Y.  313;  and  In  ifj/nard  v. 
SaUroad  Co.,  71  N.  Y.  180,  Church,  C.  J.,  reviewing  the  question  at  some 
length,  considered  the  prior  decisions  of  this  court,  and  referred  to  certain 
decisions  in  the  United  States  supreme  court  which  hold  a  different  doctrine 
as  to  sncli  agreements.  In  recognizing  the  right  of  the  carrier  to  contract 
for  its  immunity  from  the  resolts  of  negligenoe,  he  stated  the  general  rule  to 
be  that  such  contracts  must  be  expressed  in  unequivooal  terms." 

It  remains  to  apply  the  rule  thus  established  to  the  facts  here  appearing, 
and  In  thus  applying  it  we  must  bear  in  mind  what  caused  the  injury  to 
plaintiffs'  goods  as  determined  by  the  evidence  and  by  the  submission  to  the 
lory.  The  plaintiffs  did  not  object  or  except,  and  must  therefore  be  held  to 
have  assented,  to  the  correctness  of  the  view  of  the  trial  judge  as  to  the  proper 
question  to  be  submitted  to  the  jury.  The  defendant  excepted  to  the  sub- 
mission d  this  qaestlon,  and  insisted  that  the  shipowner  was  only  responsi- 
ble to  thi>  plaintiffs,  if  at  all*  for  the  Improper  stowiige  of  the  fnrs,  and  not 
for  improper  stowage  of  the  oil,  and  that  the  improper  stowage  of  the  oil 
would  come  within  that  clause  which  says  it  shall  not  be  liable  for  stowiige 
of  the  oil  with  furs.  This  requires  that  we  should  refer  to  so  much  of  the 
bills  of  lading  as  presents  the  question,  whlcb  is  to  be  found  Incorporated  in 
the  defendant's  second  defense  set  forth  in  the  answer,  as  follows:  That 
the  said  merchandise  was  shipped  to  be  delivered  subject  to  the  following  re- 
press exceptions  and  conditions,  among  others,  which  were  embodied  in  ths 
bills  of  lading  delivered  to  the  plaintiffs,  and  which  were  expressly  agreed 
to  by  them,  viz.:  **lDjui7  from  corruption,  frost,  dec^y,  stowage,  or  contact 
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with,  or  smell  or  evaporation  from,  other  goods,  however  these  or  any  of 
them  may  be  brought  about;  vhether  any  of  the  perils,  causes,  or  things 
atwve  mentioned,  or  the  I(MS  or  Injaiy  arising  therefrom,  or  from  any  other 
ftpecifled  cause,  be  occasioned  by  or  from  any  act  or  omission,  negligence,  de> 
fault,  or  error  in  judgment  of  the  pilot,  master,  mariners,  enginean.  steve* 
dores.  or  other  persons  in  the  service  of  the  ship's  owners,  whether  on  board 
the  siiid  ship  or  any  other  ship  belonging  to  or  chartered  by  them,  or  other- 
wise howsoever,  for  whose  acts  they  would  otherwise  be  liable." 

The  question  submitted  to  the  jury  having  restricted  the  causes  producing 
the  injury  to  improper  stowage  of  oil  in  the  same  compartment  with  the 
furs,  thp  defendant  relies  for  immunity  upon  two  express  exempttons  above 
quoted  from  the  blU  of  lading.  The  first,  that  the  defendant  should  not  be 
liable  for  "injury  from  stowsge;**  secondly,  **or  from  any  other  specified 
cause,  occasioned  by  or  from  any  act  or  omission,  negligence,**  etc.,  of  per- 
sons In  the  service  of  the  defendant  There  is  much  force  In  plaSntifh* 
contention  that  a  strict  construction  of  the  language  of  the  bill  of  lading 
against  the  defendant  might  lead  to  the  conclusion  that  It  refers  to  the  injury, 
wasting,  leakage,  breakage,  or  stowage  of  the  merchandise  shipped  and  in* 
eluded  in  the  bill  of  lading,  and  does  not  refer  to  the  lealcage.  breakage,  or 
stowage  of  other  goods  than  those  shipped,  and  that  It  cannot,  therefore,  be 
said  to  be  perfectly  plain  and  beyond  question,  within  the  decisions,  that  the 
use  of  this  word  "stowage,"  examined  with  reference  to  the  other  language 
used  in  connection  therewith,  would  inevitably  convey  to  the  sliipper  that 
the  defendant  intended  to  exempt  itself  from  liability  for  Imprc^r  or  negli- 
gent stowage  of  other  goods:  Though  we  should  resolve  this  in  plaintiffs* 
favor,  there  is  the  other  clause  relating  to  an  exemption  from  the  negligent 
acts  of  the  defendant's  employes  wlifch  is  fatal  to  plaintiffs'  right  to  recover. 

We  are  referred  to  many  authorities,  one  of  the  leading  ones  being  that  of 
Nicholas  V.  Railroad  Co.,  89  N.  Y.  S70,  which  supports  the  proposition  that 
a  shipping  contract  will  not  be  construed  as  exempting  the  carrier  from  lia- 
bility for  his  own  negligence,  unless  the  Intent  is  so  plainly  and  distinctly 
expressed  that  it  cannot  be  misunderstood  by  the  shipper;  ft  cannot  be  in- 
ferred from  general  words  in  the  contract  That  was  a  case  of  a  quantity  of 
trees  shipped  on  defendant's  road,  the  shipping  contract  containing  an  ex- 
emption "for  damage  occasioned  by  delays  from  any  cause,  or  from  change 
of  weather.**  The  trees  were  lost  by  the  negligent  delay  of  defendant  ia 
transportation.  In  an  action  to  recover  damages,  it  was  held  that  such  a 
loss  was  not  covered  by  the  exemption,  and  that  defendant  was  liable.  The 
ground  upon  which  this  decision  was  based  is  thus  stated  in  the  course  of  tbe 
opinion:  "There  Is  an  almost  unbroken  line  of  judicial  expression  to  the 
effect  that  general  words  will  not  operate  to  exempt  a  carrier  from  liability 
for  his  own  negligence."  In  another  part  of  the  opinion  the  learned  judge 
says:  "The  prHctice  of  common  carriers  making  special  exceptances  exempt- 
ing them  from  their  ordinary  responsibility,  though  contrary  to  the  policy  of 
the  common  law,  liable  to  abuse,  and  productive  of  inconvenience,  has  ob- 
tained too  long  to  be  now  questioned.  In  this  state  it  has  been  extended  so 
as  to  authorize  a  special  exceptance  exempting  them  from  liability  from  their 
own  negligence.  But  a  contract  exempting  a  bailee  for  hire  from  the  obli- 
gation of  care  on  his  part  In  respect  to  the  goods  in  his  custody  is,  to  say  tbe 
least,  unreasonable;  and,  while  the  law  does  not  go  to  tbe  extent  of  making^ 
it  void  on  that  ground,  yet  the  qualification  that  to  hav^  that  effect  it  must 
be  plainly  and  distinctly  expressed,  so  that  it  cannot  be  misanderstuod  by 
the  shipper.  Is   •   •   *   obviously  just,**  etc. 

Construing  the  contract  here  so  as  to  give  no  effect  or  meaning  to  general 
words,  resolving  all  doubtful  ones  most  favorably  to  tbe  shipper,  and  having 
in  mind  the  rule  that  the  exemptive  clause  must  be  expressed  so  as  to  cover 
the  precise  exemption  claimed,  and  in  language  so  plain  aa  not  to  be  open  to 
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the  view  that  It  was  liable  to  be  misunderatood  by  the  shipper,  we  still  think 
that  it  would  be  doing  violence  to  language  not  to  hold  thiU,  Tay  the  terms  of 
this  contract,  the  language  clearly  expressed  that  the  shipowner  was  not  to 
be  responsible  for  injuries  arising  from  the  negllgenee  of  ito  employes,  nnd 
that  tlie  improper  stowage,  which  was  ascribed  as  the  cause  of  the  injury, 
was  submitted  to  the  jury  upon  the  theory  that  the  evidence  presented  a 
question  as  to  whether  or  not  the  Improper  stowage  of  the  oil  by  the  servants 
of  the  defendant  was  the  proximate  cause;  and.  as  we  have  said,  such  negli- 
genoe  seems  to  have  been  expressly  exempted  by  tlie  terms  and  the  very  Un- 
guage  used  in  the  bill  o£  lading.  In  oar  view,  therefore,  the  motion  made 
by  the  defendant  at  the  end  of  the  case,  for  a  direction  la  its  favor,  was 
proper,  and  should  bare  been  granted,  and  the  ensef^lon  taken  thweto  is 
good. 

There  still  remains  a  subsidiary  question  as  to  the  effect  of  the  failure  to 
prove  the  allegation  of  the  answer,  that  tite  consideratioa  for  these  exemp* 
tious  and  exceptions  accorded  to  the  defendant  was  the  low  rate  of  freight 
the  defendant  agreed  to  accept  as  a  conUitlon  to  its  release  from  any  liability 
for  loss  resulting  from  causes  exempted.  We  do  not  think  that  such  failure 
on  defendant's  part  was  material  to  the  disposition  of  the  case,  for  the  reason 
tliat  it  is  entirely  competent  for  the  parties  to  enter  into  a  contract;  and 
where  It  appears  that,  In  consideration  of  a  stipulated  sum,  the  carrier  agrees 
to  perform  certain  services  upon  condition  uf  certain  exemptions,  sufficient 
consideration  is  to  be  found  In  the  carrier's  obligation  thus  assumed  to  sup- 
port the  memptions  provided  for  in  the  contract.  Were  there  a  statute  re- 
quiring a  carrier  to  transport  goods  at  certain  specified  rates,  another  ques- 
tion might  be  presented;  but, In  the  absence  of  anysach  statute  or  law  bind- 
ing upon  the  carrier  to  transport  at  certain  fixed  rates,  we  can  see  no  good 
reason  wliy  ttie  Bhi|^»6r  and  carrier  may  not  enter  into  a  contrat^  upon  such 
terms  and  conditions  as  may  be  agreed  upon  betwem  them.  Upon  the  ex- 
cepUons  we  are  of  optnion,  therefore,  that  the  motion  to  set  aside  the  Terdlct 
and  grant  a  new  trial,  made  by  the  defendant,  slionld  be  granted,  with  costs 
to  abide  the  event. 

Van  Bbuht.  P.  J.,  ooncntB  in  result.  Pattkrsoh,  J.,  dissents. 


FO8TBB  «.  Hatbr. 

(Au>reme  Court,  General  Term,  first  DepartmetiL  October  20, 189S.) 

Quranjna  or  Mortgiob— Fathkht  i:tto  Coort— Riqht  to  Rsokivs  Amount. 

In  an  action  for  the  cancel  latlon  of  mortgages  oo  the  ground  of  a  tender  mads, 
where  idaioUfl  paifs  Into  court  the  amount  udmitted  to  be  due,  and  an  action  by  de- 
fen^uit  to  fOreooM  is  restialDed,  defendant  is  Immediatety  entitled  to  receive  the 
ZD0U7  deposited.  iTeteon  v.  i^oder,  80  N.  &  Bep.  880, 188  N.  Y.  291,  fbllowed. 

AppM  from  special  term,  New  York  county. 

AcU(m  by  James  P.  Foster  i^ainst  Morris  Mayer  to  cancel  two  mortgages. 
FlaintifE  paid  Intooonrt  the  amount  which  be  admitted  to  be  due  on  the  mort- 
gages, and  an  action  by  defendant  to  foreclose  was  restrained.  A  motion  t^^ 
defendant  to  direct  the  pityment  to  bAm  of  Uw  sum  deposited  was  denied,  and 
he  appeals.   Order  reversed. 

Argned  before  Van  Bsinrr,  P.  J.,  and  O'BRunr.  J. 

Simaan  WoV»  {80I  Kohn,  of  eoanseU)  for  appellant  S,  Ssftsnefc,  for  re- 
qwndent. 

Van  Bbuxt,  P.  J.  This  action  was  brought  for  the  oaaoellatlon  of  reeord 
two  mortgages  upon  premises  purdiased  by  the  plaintiff,  the  plaintiff  claim- 
ing that  he  had  tendered  the  amount  due  upon  the  mortgages,  and  hence  the 
Uens  created      said  mor^ages  were  discharged.   Shortly  after  the  oom- 
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mencement  of  this  action  the  defendant  began  an  action  f  d  the  court  of  com- 
mon pleas  for  the  foreclosure  of  these  mortgages.  The  defense  interposed 
was  usurj,  and,  the  cause  having  been  set  down  for  trial,  the  plaintiff  herein 
applied  in  this  action  for  an  order  to  restrain  the  prosecution  of  the  foreclo* 
sure  suit  until  the  determimition  of  this  action,  which  motion  was  granted 
upon  condition  that  the  plaintiff  should  deposit  with  the  clerlcMf  the  court  the 
amount  admitted  by  him  to  be  due  to  the  defendant  upon  the  mortgages,  with 
interest.  The  plaintiff  thereupon  made  such  deposit,  and  the  defendant  sub- 
sequently moved  for  a  direction  that  the  ebamberlatn  pay  over  to  bim  the 
money  ao  deposited.  This  motion  being  denied,  tbli  appeal  was  takeo  from 
th«f  order  thereupon  entered. 

The  right  of  the  defendant  to  receiTe  this  money  at  any  time  seems  to  be 
apparent,  as  It  Is  a  sum  admitted  to  be  due  from  the  plaintiff  to  the  defend- 
ant, and  was  not  deposited  to  abide  the  event  of  the  action.  The  object  of 
the  deposit  was  to  place  within  the  control  of  the  defendant  the  amount  ad- 
mitted to  l>e  due,  and  was  made  in  order  that  equitable  relief  might  be  granted. 
It  seems  to  be  needless  to  cite  authorities  to  show  that,  a  deposit  being  made 
under  such  circumstances,  if  the  defendant  desires  to  avail  himsdf  at  the  de- 
posit, he  has  a  right  to  do  so  at  any  time.  But  the  case  of  Ifdson  v.  Loder^ 
132  N.  Y.  291,  30  N.  E.  Rep.  369.  expressly  dbposes  of  this  question.  The 
court  say:  "If  a  debtor  wishes  to  extlnguiah  his  liability  for  Bubsequently  ac- 
cruing interest,  or  demands  some  affirmative  relief,  he  cannot  retain  the 
money  siibject  to  his  own  use,  but  must  devote  it  to  the  specific  purpose  of 
paying  the  debt,  and  ptit  it  within  the  power  of  the  creditor  to  receive  it  at 
any  time."  In  the  case  at  bar,  as  has  already  been  stated,  the  equitable  re- 
lief demanded  was  the  cancellation  of  the  mortgages,  and  an  injunction  re- 
straining the  prosecution  of  the  foreclosure  action.  It  would  seem,  therefore, 
beyond  question  that  the  defendant  was  entitled  to  this  money,  admitted  to 
be  due  upon  the  mortgages,  and  therefore  admitted  to  belong  to  him.  at  any 
time  he  chose  to  take  it.  The  order  should  be  reversed,  witb  $10  eosts  aod 
disbaraementSt  and  tbe  motioo  granted,  with  $10  costs. 


LsNTiLHON  it  al.  e.  Bacon. 

(AonviM  Court,  Oen«ral  Term,  First  Department.  Ootoher  90, 1901,) 

DSFOSiTioir— Opbh  ComssioK— Wubh  Orantbd. 

An  open  oommlssion  to  examine  wltnesBes  In  another  state  will  not  be  gnatad 
ML  plaintiff's  motion  without  tbe  atroogest  and  most  ooovincdng  Teaaons. 

Appeal  from  special  term.  New  York  conn^. 

Action  by  Joseph  Lentilhon  and  others  against  WUItamson  Baeoa  to  i«k 
ooTer  a  certain  sum  of  money.  A  motioo  by  plaintiffs  for  an  open  oom mis- 
sion to  examine  witnesses  in  the  state  of  lilasourl  was  grantedi  and  defend- 
ant appeals.  Beversed. 

The  affidavit  in  support  of  the  motion  is  as  fifllows: 

"Joseph  liontilhon,  being  duly  sworn,  deposes  and  says  (1)  that  he  la  one 
of  the  plaintiffs  In  the  above-entitled  aotion.  and  that  all  the  parties  thereto 
are  of  full  age  and  oompetent.  (2)  That  Issues  of  fact  have  been  joined 
herein  by  the  service  on  the  21th  day  of  February,  1892,  <tf  the  d^odairt'a 
answer  to  the  complaint  herein.  That  the  said  cause  has  been  placed  upon 
the  general  calendar  of  this  euurt,  and  is  numbered  8,939.  and  that  the  next 
circuit  of  this  court  is  appointed  to  be  held  on  the  first  Monday  of  OeUAer 
next.  (8)  That  the  action  was  brought  to  recover  the  sum  of  $16,230.^  and 
interest  alleged  to  be  due  from  the  defendant  to  the  plaintifEs.  and  which  (or 
any  part  whereof)  said  defendant  promised  and  agreed  to  pay  to  the  plaintiffs 
when  it  was  in  his  power  so  to  do.  That  deponent  is  informed  and  believfls 
that  the  said  defendant  has  it  in  his  power  to  pay  said  sum  so  due  as  afore-  ' 
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said,  bat  that  he  refuses  to  pay  tbe  same,  or  any  part  thereof,  altboagh  pay- 
ment thereof  has  been  demanded.  (4)  That  the  issues  of  fact  are  sabstan* 
tially  as  follows:  First.  Whether  or  not  the  above-named  defendant  has  it 
in  bis  power  to  pay  the  said  snm  of  •16,280.52  and  interest,  or  any  part 
thereof.  Second.  Whether  the  said  action  is  barred  by  tbe  statute  cf  limita- 
tion. (5)  That  deponent  baa  fully  and  fairly  stated  the  ease  In  this  action  to 
James  G.  Janeway,  Esq.,  biacounsel,  who  resideaat  Ko.  131  East  Nineteenth 
street,  in  tbe  dty  at  New  York,  and  has  fully  and  fkirly  disclosed  to  him  the 
facts  which  he  expects  to  prove  to  snhetantiMe  theaffirmatWeof  the  flrstand 
tbe  n^^tlve  of  the  second  of  tbe  foregoing  Issues,  and  that  he  cannot  safely 
proceed  to  tbe  trial  of  the  action  without  flrat  obtaining  due  proof  thereof  by 
thf!  examination  of  persons  who  are  or  have  been  residents  of  the  states  at 
Hissourf  and  Kentucky,  as  be  la  advised  by  his  said  counsel  after  such  state- 
ment, and  verily  believes.  (6)  That,  In  order  to  enable  deponent  to  sustnin 
tlie  affirmative  of  tbe  Ont  of  the  said  banes  herein  mentioned  In  the  fourth 
parngrapb  of  this  affidavit,  it  wlU  be  necessary  for  deponent  toahowthe  flnaiH 
cial  condition  and  ability  of  the  defendant  and  the  nature  and  extent  of  tbe 
property  of  which  he  Is  possessed ;  and,  to  sustain  the  negatlvea  of  the  second 
of  said  issaes,  to  show  liow  long  the  d^ndant  has  been  possessed  of  such 
property,  and  how  long  it  has  been  In  the  power  of  the  defendant  to  pay  the 
•claim  of  tbe  plaintiff  herein,  or  some  part  thereof,  and  wheii  the  cause  of  ao- 
tion  herein  accrued  by  reason  of  the  ability  of  the  defendant  so  to  di^  and  the 
residence  and  absence  of  said  defendant  without  the  state  of  New  York. 
That  the  defendant  lives,  and  for  a  comiiderable  time  has  lived.  In  or  near  the 
oity  of  St.  IjOuIs,  in  the  state  of  Missouri,  and  been  engaged  there  In  the  pros- 
ecution of  business  and  acqolsltion  of  propwty.  (7)  That  deponent  expects 
to  be  able  to  prove  by  tbe  following  witnesses  the  nature  and  extent  of  tbe 
property  of  the  defendant,  and  when  and  bow  the  same  was  acqniredt  and 
also  the  facts  relating  to  the  residence  of  the  said  defendant,  to  wit:  The 
said  defendant  Williamson  Bttcon;  Moaee  Greenwood,  Jr.,  a  real-estate  agent 
■employed  for  some  years  last  past  by  the  defendant;  and  William  J.  Bur^ 
ton.  a  bookkeeper  of  the  Tyler  estate,  In  which  said  defendant  Is  Interested, 
and  of  which  he  is  manaKer,  as  deponent  is  informed  and  believes;  Samuel 
IIofEman  and  James  B.  True,  respectively  president  and  cashier  of  the  La- 
clede National  Bank  of  St.  Louis,  of  which  said  defendant  ia  a  director,  and 
in  which  lie  owns  or  holds  stock,  as  deponent  Is  informed  and  believes;  Julius 
Walftb  and  Breckinridge  Jones,  respectively  president  and  secretHry  of  the 
Mississippi  Valley  Trust  Company  of  St.  I^ouis,  of  which  said  defendant  is  a 
director,  and  in  which  lie'uwna  or  holds  stock,  as  deponent  is  informed  and 
believes;  C.  C.  Bainwater,  Jolin  D.  Perry,  and  Jolm  H.  Overall,  respectively 
president,  treasurer,  and  secretitry  of  tbe  St.  Louis  Merchants'  Bridge  Ter- 
uinat  Bailway  Company,  in  which  said  defendnnt  owns  or  holds  stock,  as  do* 
ponent  is  informed  and  believes;  E.  A.  Hitclicuok,  0.  W.  Barnes,  and  £.  T. 
Allen,  respectively  president,  treasurer,  and  secretary  of  the  Crystal  Plate 
Glass  Company,  in  which  said  company  said  defendant  owns  or  controls  stock. 
«s  deponent  is  informed  and  believes.  That  all  of  said  abov»>men cloned  per- 
sona reside  or  transiict  business  in  St.  Louis,  Missouri,  as  deponent  is  in- 
formed and  believes.  (8)  That  In  the  nature  of  the  case,  tbe  defendant  will 
be  an  unwilling  witness  for  plalntiiTs,  and  it  will  be  impossible  to  obtain 
from  him,  by  examination  on  written  interrogatories,  a  full  and  fair  statement 
■of  the  facts  known  to  hira  relating  to  the  issues  in  the  action.  (9)  That,  as 
deponent  is  informed  and  believes,  all  of  the  other  above-mentioned  persons 
sought  to  be  examined  byplaintifTa  have  sustained  long-continued  businms 
relationa  with  the  defendhnt,  and  are  more  or  less  on  friendly  terms  with  tbe 
defendant.  That,  as  deponent  is  informed  and  believes,  all  of  the  aforemen- 
tioned persons  are  anwiUiog  and  reluctant  witnesses  for  plaintiffs,  and  will 
MnM  testifying  to  tbo  facts  within  their  knowledge  respacting  the  Issnes  in 
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thlsaoUon,  unless  the  same  can  be  elidted  from  tbem  by  an  oral  cross-examina- 
tion. That  deponent  has  caused  inquiries  to  be  made  of  most  of  the  afore- 
mentioned persons  as  to  the  facts  within  their  knowledge,  but  that  the  said 
persons  are  unwilling  and  reluctant  to  give  my  information  whatever,  and 
that  an  oral  cross-examination  of  said  witnesses  Is.  as  your  deponent  is  in-^ 
formed  and  believes,  absolutely  neces8ar>',  in  order  to  obiain  a  full  and  trntb- 
fol  statement  of  the  foots  wlUiin  ibeir  knowledge  relative  to  the  issues  of  this^ 
action.  That,  as  has  been  hereinbefore  set  forth,  the  persons  sought  to  b» 
examined  as  witnesBes  on  the  part  of  the  phiintifCs  occupy  personal  and  busi- 
ness reUUons  with  the  defendant*  and  are  anknown  to  the  plaintlfCs,  and 
from  the  very  nature  of  their  relations  will  be  reluctant  to  assist  the  plaintUh, 
or  to  give  tiiem  any  information  or  aaalitanoe  whatsoever.  (10)  B^nent  Is 
.  informed  that  there  are  other  witnesses  in  the  city  of  St.  Louis,  in  the  state 
of  Missouri,  whose  testimony  Is  necessary  and  material  for  the  trial  of  the 
action,  but  whose  names  deponent  has  been  unaUe*  after  due  diligenoe,  to 
ascertain.  That  the  facts  as  to  itnanoUU  condition  are  In  their  nature  sneb 
as  cantkot  rssaonably  be  expected  to  be  ascertained  by  an  examination  on 
written  Interrogatories,  and  that,  upon  the  examination.  It  wilt  be  neceasary 
to  Introduce  in  evldoice  books  tuid  entries  therein,  and  to  examine  the  wit- 
nesses with  reference  thereto,  to  which  satd  books  and  enUies  plaiotlffa  liave 
no  means  of  aocess.  excepting  as  tbey  shall  be  produced  on  auch  examination, 
and  as  to  wbldi  they  cannot,  therefore,  frame  interrogatories.  (11)  That 
the  deponent  also  expects  to  prove  by  the  following  witnesses  the  facts  with 
relation  to  the  actual  reaidenoe  and  domkdle  of  said  defendants  from  the  year 
1889  to  the  time  of  the  commencement  of  this  action:  Philip  H.  Z^p.  derk 
of  the  circuit  court  of  St.  lionis;  William  A.  Hobbs,  recorder  of  deeds  of  the 
city  of  St.  TjOuIsj  James  L.  Carlisle,  roconier  of  votws;  B.  A.  Campbell,  con- 
troller; John  J.  O'Brien,  president  of  board  of  HBsesaors.  That  all  of  said 
persons  reside  in  the  eity  of  St.  Loula,  as  deponent  is  informed  and  believes. 

(12)  Dcfponent  further  sa^  th^  ^lUntifh  have  caused  the  ntmost  eflEorts  to 
be  made  to  find  some  person  or  persons  residing  In  the  state  who  have  suffl- 
dent  knowledge  of  the  facts  they  expect  to  prove  by  the  witnesses  residing  In 
the  state  ct  Missouri  as  aforesaid,  and  ttiat  they  have  not  suooeeded,  and  that 
there  are  no  persons  now  residing  within  this  state,  to  the  knowledge  of  the 
plaintifCs  or  this  deponent,  by  whom  such  facts,  or  any  of  them,  can  be  proved. 

(13)  Tour  deponent  further  says  that  It  is  necessary  for  the  furtherance  of 
the  ends  of  justice  that  an  open  commission  should  issue  out  of  this  court, 
directed  to  some  suitable  person  residt>nt  in  the  city  of  St.  Xiouls,  authorizing 
him  to  examine  orally,  relative  to  the  issues  of  this  action,  any  witnesses  who 
may  be  produced  by  either  party.  (14)  Deponent  further  says  that,  under  the 
drcomstance  in  this  case,  a  commission  Huthorizing  the  tailing  of  depositions 
or  the  answering  of  Interrogatories  to  be  liere  settled  will  not  meet  the  re- 
quirements of  the  case,  nor  can  the  plaintiffs  thereby  obt^n  from  the  several 
mHterioI  witnesses,  as  aforesaid,  a  full  and  itnpartUl  statement  of  the  facta 
within  their  knowledge,  as  be  is  advised  by  counsel  and  verily  believes.  (15) 
That  the  defendant  resides  at  St.  Louis,  and  tias  counsel  at  that  place,  as  de* 
ponent  is  informed  and  believes;  and  that  no  injury  or  extraordinary  expenses- 
will  result  to  him  because  of  the  taking  of  the  evidence  under  an  oral  com- 
mission. (16)  That  Miss  Roberta  Tyler,  who  resides  at  Louisville.  Kentucky. 
Is  a  sister-in-law  of  the  defendant,  and  acquainted  wltli  factsof  his  residence, 
and  has  nutde  affidavits  with  r^ard  thereto  in  otlier  proceedings,  and  is  a- 
nuterial  witness  for  the  plaintiffs,  as  deponent  Is  informed  and  believes,  upon 
the  said  question  of  the  residence  of  said  defendant.  (17)  That  this  deponent 
has  fully  and  fairly  stated  to  his  satd  counsel  the  fncts  which  plaintiffs  expect 
to  prove  by  said  witness;  that  said  witness  is  a  material  and  necessary  wit- 
ness for  the  plalntlfb  on  the  trisl  of  said  action,  as  he  is  advised  by  bis  said 
eoansd  after  aooh  statement,  and  verily  bdieves.  (18)  That  deponent  Is  de- 
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slroas  of  taking  the  deposition  of  said  MtSB  Roberta  Tyin  npon  written  in- 
terrogatcnles  to  be  settled.  (19)  Tbfft  the  sources  of  deponent's  InformatiOD, 
and  the  grounds  of  his  belief  as  to  all  matters  not  herein  stated  upon  his  own 
knowledge  and  information,  communicated  hy  letter  to  deponent's  said  coun- 
sel  \jy  Albert  N.  Edwards,  Esq.,  ooanselor  at  law,  St.  Louis,  Missouri,  whom 
deponent  caused  to  be  employed  for  the  purpose  of  assjating  in  obtaining  tbe 
evidence  necessary  to  sustain  tbe  issues  upon  the  part  of  tbe  plaiotiCb'  stat^ 
ment  made  to  deponent  by  his  said  ooaiuel  and  attocnejB,  besides  his  own 
knowledge  as  such  plaintiff." 

Argued  before  Van  Drunt,  F.  J.,  and  O'Bbibs  and  Lawbbnos.  JJ. 

Blaahwell  Bro»„  {F.  B.BlaehvMU,  of  coanseI,)for  appellant.  Janewa^, 
TTiaohgr  A  Biehards,  (/smat  G.  Janeway,  of  ooaosel.)  for  respondents. 

Yah  Bkuht»  P.  J.  It  Is  the  wdl4etUed  rule  that  an  open  oommission  should 
never  be  granted,  except  under  peculiar  circumstanoes,  and  certainly  not  upon 
the  motion  of  ttie  plaintiff  wlthoat  the  strongest  and  most  convincing  rea- 
sons, as  the  granting  of  sueh  a  motion  upon  behalf  of  tbe  plaintiff  would 
aimply  be  transferring  the  trial  of  the  cause  to  a  jurisdiction  different  from 
that  In  which  he  has  aeen  fit  to  fdace  the  venue.  XTo  faots  whatever,  justify- 
ing the  order  in  question,  are  disclosed  by  the  papers  npon  which  this  motion 
was  granted.  It  m^y  be  more  convenient  for  the  plaintiffs  to  transfer  the 
trial  of  the  cause  to  some  other  jarlsdictlont  but  this  afl(»d8  no  ground  for 
granting  this  extraordinarx  relief.  The  order  should  therefore  be  roversed. 
with  flu  costs  and  disbursements,  and  tlie  motion  denied,  with  $10  eosta 
with  leave,  upon  payment  of  tbe  costs  of  the  motion  and  of  this  appeal,  tot 
tbe  plaintiffs  to  move  for  a  oommission  upon  Interrogatories.   AU  concur. 


IaSIOI  «.  BOSBHSTBIN. 
(Aiprvnu  Court.  General  Term,  Fint  DtpartmtnL  October  90, 1899.) 

1.  Cdstom  aito  TTiiAOa — To  Bxplaik  Cohtbaot. 

Id  an  aotioa  od  a  written  oootract  for  the  sale  of  goods  to  be  shipped  by  pl«lnUff 
from  Turkey  to  defeodnQt  in  New  York  by  a  certain  n^med  steamer,  defendant 
alleged  that  the  Roods  teodered  had  been  ahipped  at  Liverpool  in  a  dUterent  veasel 
from  that  named  in  the  oootraot.  It  avpeared  thai  tbe  gooda  bad  been  aUpped 
from  Turkey  in  tbe  vessel  named,  but  had  been  transshipped  at  LiverpcoL  Held, 
that  evidence  that  there  was  no  direct  steamer  coming  from  Turkey  to  Kew  York, 
and  that  the  Invariable  custom  was  to  transship  at  Liverpool,  was  madmlsaible. 

9;  COKTBAOTB— COHFIUKCB— IXHATEBliX  ClBOUmTUfOB. 

bi  snoh  ease  It  la  material  that  the  goods  wwe  Mi  Shipped  by  the  steamer 
apecifled  hi  the  oovtrsot,  aod  ^alntUK  Is  not  MitlUed  to  reoover,  tbosgh  the  aaawar 
does  not  state  any  faets  to  show  that  sooh  (droamstanee  waa  at  any  importaaae, 
pecuniarily  or  otherwise,  to  defendaat,  ■ndtbagoodsia  all  othw  raapeots  foUUled 

the  ooutraot. 

3.  8Ain— PnFOBXAVoa. 

To  entitle  a  person  anhig  on  a  oontraot  to  ncover.  It  is  esseiitisl  to  show  ttiat  he 
has  fully  oompUed  with  all  the  terms  and  oondlUons  of  the  oontraot  to  be  per- 
formed on  his  part 

Appeal  from  drcult  court,  Kew  York  oonn^. 

Action  by  Joseph  A.  lasigl  against  Clara  Boeenstdn  on  tbne  obntracu 
for  tbe  sale  of  canary  seed,  and  shipment  from  TnAey  to  New  York.  From 
a  jn^ment  dlsmftwing  tbe  complaint,  plaintiff  appeals.  Affirmed. 

Tbe  following  are  uic  cootnuMs  sued  on: 

**Nkw  York.  Marah  14-«7. 
"Sold  fora/  e  Ifessrs.  lasigiA  Go.,  of  Boston,  toMessrs.  G.  Bosenatein  ftOa, 
five  handMd  bags  good  merchantable  quall^  Smyrna  cftnaiy  seed,  liunb 
steamer  shipment  from  TiAey,  at  two  and  three  quarter  (2|)  cents  per  tb. 
gross  weight  for  net,  less  1  p.  e.  for  cash  in  10  diqrs  from  date  of  deliv- 
ery on  do^  fai  XTev  Ywk.  No  tare;  no  charge  tm  bags.  Qoods  to  be  taken 
from  dock  on  wilval  of  steamer,  wboi  ready  for  daliveiy.  Damaged  bags. 
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if  any,  to  be  taken  at  fair  allowance.  Kame  of  steamer  to  be  gl  vm  soon  ai 
Jmown.  GBOBen  M.  Kjlck.  Brokor,  60  New  St." 

[iDdoned:]   "Aoo^ted.  New  York.  March  16th.  1S87. 

**0.  BOflBHBTBIN  &  Go." 

[Second  Indoiaement:]  "Name  ot  steamer  reported  Aleppo.  No  arrlTal, 
no  salOb  New  York.  April  22-87.  Gbobob  M«  Blaok,  Broker." 

"Nbw  Yobk.  March  25,  1887. 

"Sold  for  a/c  Messn.  lasigi  &  Co.,  of  Boston,  to  Messrs.  C.  Boeeoatein  ft 
<3o.,  Ave  hundred  bags  good  merchantable  quality  Smyrna  canary  seed,  March 
steamer  shipment  from  Tarkey,  at  two  and  three  quarters  (2|)  cento  per 
lb.  gross  weight  for  net,  less  1  p.  o.  for  cash  in  10  days  from  date  of  detivery 
on  dock  in  New  York.  No  tare;  no  charge  for  bags.  Qoods  to  be  taken  from 
dock  on  arrival  of  steamer,  when  ready  for  delivery.  Damaged  bags,  if  any, 
to  be  taken  at  fair  allowance.  Name  of  steamer  to  be  given  as  soon  as 
known.  No  arrival,  no  sale. 

"GsoBSB  M.  Black,  Broker,  60  New  St." 
"March  80,  1887.  Name  of  steamer  reported  Aleppo  from  Bodosto.  Q. 
M  B 

[Indorsed:]  "Accepted,  New  York.  March  8lBt,  1887. 

"C.  BOBBNffTEIN  &  Go." 

"New  York,  April  fi,  1887. 

**Sold  for  a/c  Messrs.  lasigi  &  Co.,  of  Boston,  to  Messrs.  G.  Bosensteln  ft 
'Co.,onehundredbag8  good  merchantable  qunlity  Smyrna  canary  seed,  to  arrive 
March  shipmt,  per  stumer  Aleppo,  from  Rodoslo,  at  two  aod  three  quarter 
■{2|)  cents  per  lb.  gross  weight  for  net,  less  I  p.  c.  for  cash  in  10  days  from 
date  of  delivery  on  dock  in  New  York.  No  tare;  no  charge  for  ban.  Dam- 
aged bags.  If  any,  to  be  taken  at  fair  allowance.  Goods  to  be  taken  from  dook 
•on  arrival  of  steamer  when  ready  for  delivery.   No  arrival,  no  sale. 

"Georqe  M.  Black,  Broker,  60  New  SL" 

[Indorsed:]   "Accepted,  New  York,  April  6th.  1887. 

"C.  ROSENSTEIN  ft  Go." 

Argued  before  Van  Brunt,  F.  J.,  and  O'Brien  and  Patterson,  JJ. 
Coudert  3to$.,  {FfedtrSe  B.  Coudert  and  J>avid  Xeone,  ot  counsel,)  for 
jqipellant.   S.  ApUngtoitt  for  respondent. 

0*Brien,  J.  No  order  having  been  entered  denying  a  motion  for  a  new 
toiat,  and  no  request  having  been  made  by  the  plaintift  to  go  to  the  Jury,  no 
<|uestion  of  fact  Is  presented  for  review;  and  the  only  exceptions  before  the 
■court  are  those  talien  by  plaintiff  to  the  rulings  refusing  to  adroit  evidence 
with  respect  to  the  custom  prevailing  in  regard  to  the  shipment  of  goods  from 
Turkey  to  New  York.  The  parties  to  this  action  entered  Into  three  contracts 
of  substantially  the  same  tenor,  but  of  different  dates,  for  the  purchase  of 
1,100  bags  of  Smyrna  canary  seed,  to  be  shipped  in  March,  1887,  on  the 
steamer  Aleppo  from  Turkey.  The  ground  upon  which  the  seed  was  re- 
jected, and  on  which  at  the  trial  the  complaint  was  dismissed,  was  the  insist- 
ence  of  defendant  tliat  the  contracts  required  a  direct  shipment  from  Tarkey 
to  NeW  York  on  the  steamer  Aleppo,  while  the  evidence  shows  that,  though 
the  seed  was  shipped  from  Bodosto  in  Turkey  on  the  steamer  Aleppo,  the 
latter  conveyed  the  cargo  no  further  than  Liverpool,  where  the  seed  con- 
tracted for  was  resbipped,  and  arrived  in  New  York  on  the  steamer  Aurania, 
The  question  therefore  is  whether  a  contract  such  as  was  here  made  b^ 
tween  the  parties,  which  provided  that  the  seed  was  **to  arrive,  March  ship- 
ment, per  steamer  Aleppo  from  Boilosto,"  has  been  fulfilled  by  a  delivery 
In  the  city  of  New  York  by  the  steamer  Aurunia.  It  is  insisted  by  ap- 
pellant that  the  contracts  do  not  expressly  say  that  the  shipment  should  be  to 
New  York  on  the  Aleppo,  bat  merely  on  the  Aleppo  from  Toik^;  that  the 
lateotloD  of  Uie  parties  was  that  the  ahipmeat  ahonld  be  mad«  from  Tuiftej 
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on  the  Al^po,  but  not  thst  the  Aleppo  should  coma  to  Xew  Toi^,  the  par- 
ties havlDK  known  that  euch  was  not  the  custom  or  usage.  To  establish  a 
custom  and  usage  tending  to  show  that  there  was  no  direct  steamer  coming 
from  Turkey  to  New  Tork,  and  that  the  invariable  custom  and  usage  was  to- 
transship  at  Liver[K}o1,  the  plaintiff  offered  evidence,  wliich*  upon  objection* 
was  excluded;  and  tlie  exception  to  the  exolualOD  of  snob  evidence  presents 
the  questions  raised  by  this  appeal. 

It  must  be  regarded  as  setiled  law  that,  where  contracts  are  plain,  unam- 
biguous, and  easily  understood,  no  proof  of  custom  or  evidence  extrinsic  or 
tlie  contracts  themselves  can  be  resorted  to,  it  being  the  duty  of  the  court  to 
give  to  the  language  employed  its  ordinary  and  reasonable  meaning.  An- 
other well-recDgnized  rule  of  construction  is  that  no  evidence  of  custom  or 
usage  is  competent  to  vary  or  contrildict  the  express  terms  of  a  written' 
contract;  resort  to  custom  and  usage  being  permissible  only  where  11  fa  nec- 
esnary  to  supply  an  omission  or  annex  an  Incident  entirely  consistfut  with 
tiiB  written  terms  of  the  contract.  As  stated  by  Starkie  on  Evidence,  p.  710: 
"In  many  Instances  evidence  of  custom  and  usHge  is  ndmissible  for  the  pur- 
pose of  annexing  incidents  to  the  terms  of  a  written  instrument  concerning 
which  the  instrument  Is  silent,  although  if  any  condition  or  term  in  the  con- 
tract is  necessarily  repugnant  to  or  Inconsistent  with  the  custom,  the  latter 
is  excluded."  It  Is  true  that  merchants  contract  ordinarily  with  reference 
to  established  customs  and  usages  in  their  particular  businnss;  and  where  the 
contract  is  not  In  writing,  or,  if  in  writing,  m  ambiguity  exists  therein,  or  the 
contract  Is  silent  as  to  some  Incident  connected  therewith.  It  is  competent  to- 
have  resort  to  custom  or  usage  for  the  purpose  of  showing  what  the  contract 
made  between  the  parties  was.  Notwithstanding,  however,  the  existence  of 
customs  and  usages  in  a  tradeor  business,  it  isperfectlyoompetent  for  the  par- 
ties to  enter  into  a  written  contract  whose  terms  are  inconsistent  with  such  us- 
ages. And  when  the  terms  are  clear  and  unambiguous,  and,  by  giving  to  the 
language  employed  its  ordinary  and  well-defined  meaning,  but  one  construc- 
tion is  open,  it  is  clear  that  the  terms  of  the  agreement  c:mnot  be  Impaired  or 
destroyed  by  evidence  extrinsic  of  the  contract  relating  to  custom  or  usa^e. 
We  think  that  the  contract  here,  fairly  construed,  regard  being  had  to  the 
language  used,  was  one  by  which  the  plaintiff  contracted  to  sell  the  seed  to 
arrive  by  the  steamer  Aleppo  from  Turkey  to  New  York;  and  that  evidence 
tending  to  show  a  custom  of  the  trade,  or  that  vessels  never  came  directly 
from  Turkey  to  New  York,  would  be  permitting  the  plaintiff  to  interpolate- 
into  the  contract  terms  which  would  change  tlie  construction  that  the  lan- 
guage used  would  require  ns  to  give  to  it.  It  is  insisted  byappetianC  that 
whether  the  seed  came  from  Turkey  directly  by  the  Aleppo,  or  was  trans- 
shipped at  Liverpool  to  another  vessel,  is  unimportant,  and  should  not  have 
attached  to  it  weight  sufficient  to  justify  a  rejection  by  defendant  of  the  con- 
tract. Our  attention  is  called  toUie  fact  that  Uke  answer  does  not  allege  tlial 
this  circumstance  of  the  change  is  of  any  consequence*  and  that  it  dues  not 
atate  any  facts  to  show  that  It  was  of  any  Importance,  pecuniarily  or  other' 
wise,  to  the  defendant;  lb  being  conceded,  moreover,  that  In  all  utherrespecte 
the  seed  tendered  and  rejected  compiled  fully  with  the  description  contained 
lo  ttie  txpntB  terms  of  the  contract.  We  are  not  at  liberty,  however,  to  de- 
termlne  ttie  relative  importanee  of  terms  in  a  contoaet,  nor  have  we  the  power 
to  reject  any  provision  of  a  contract  whieli  the  parties  themselves  have  In- 
serted, and  which  they  may  have  deemed  important;  dot  In  an  action  snoh  as 
this  was  it  necessary  for  ttie  defendant  to  show  in  what  lespeet  he  was  in- 
jured    BHCh  change. 

The  plaintiff  brought  this  action  to  recover  damages  for  a  breach  of  the 
contract,  and  before  a  recovery  could  be  had  in  such  an  action  It  was  essen- 
tial tor  him  to  show  tliat  he  had  fully  com[dled  with  all  the  terms  and  condi- 
tions of  the  contract  to  be  performed  on  his  part.   The  qnesUon.  however,  aa 
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to  whether  the  manner  of  shipment  Is  Important  has  been  passed  upon  ad? 
Tersely  to  the  position  assumed  by  the  appellant  Jn  many  cases,  and  it  bis 
been  held  that  the  mode  of  shipment  la  not  an  immaterial  or  unimportant  ao^ 
cessory,  "affecting  only  the  method  of  performance,  but  is  of  the  substance  of 
the  agreement,  because  Identifying  its  sabjeot-mutter.**  Bidtodl  t.  Overton, 
(Com.  Fl.  N.  Y.)  13  Y.  Supp.  274.  See,  also,  BenJ.  Sales,  688,  GOO; 
HiU  T.  Blake,  97  N.  Y.  216;  WOah  v.  GotaUr,  89  N.  Y.  540.  Here  the  means 
of  identifying  the  seed  the  defendant  agreed  to  purchase  was  the  airlral  of  the 
Aleppo  with  such  seed  on  board:  and  seed.  CTen  ot  the  same  quantity  and 
quality,  brought  to  New  Yoric  by  any  other  steamer  than  Uw' Aleppo  would 
certainly  not  be  the  seed  the  deftadaatoontraeted  to  pnrdiaae  from  the  plain* 
tiff,  the  words  as  to  the  mode  of  shipment  being  part  of  thedescilpUon  of  the 
subject-matter.  BenJ.  Sales,  (section  S88,)  says:  '*In  sales  of  goods  to  arrive 
it  is  quite  a  nsual  condition  that  the  vendor  shall  give  notice  of  the  name  of 
the  ship  on  which  tiie  goods  are  expected,  as  soon  as  it  becomes  known  to 
him,  and  a  strict  compllanoe  with  the  promise  is  a  condition  precedent  to  his 
right  to  enforce  ttie  contract.  **  Ontalnly  the  failure  to  give  the  name  of  the 
vessel  in  a  case  when  the  goods  in  all  other  respects  answer  the  description 
of  a  contract  Is  no  mwe  Impwtant  than  a  provision  IntiieeontractrelaUog  to 
the  mode  ut  shipment.  If  we  were  at  lilierty  to  determine  their  rdative  im- 
portance, we  should  say  that  more  was  to  be  attached  to  the  modeof  shipment 
than  to  the  name  of  the  vessel;  becaOse,  while  both  were  intnded  tmmepur- 
pose  of  identifying  the  property,  the  mode  of  shipment  might  liave,  in  caseitf 
loss,  an  importont  bearing  upon  tiw  question  of  the  insurance  upon  the  cargo, 
and  a  change  in  the  mode  of  shipment  might  result  in  a  forfeltareot  nie 
policy.  In  this  case  the  name  of  the  vessel  havlog  1»en  ascertained  to  be 
the  Aleppo,  and  having  In  the  1^  contract  expressly  agreed  to  a  shipment 
from  Tnrlc«y  by  the  Aleppo,  had  the  defendant  taken  out  a  policy  of  tnsur* 
ance  covering  any  Interest  which  be  might  have  in  the  seed  to  arrive,  under 
tlw  usuid  terms  uid  conditions  of  such  a  policy,  unless  arrangonents  with 
the  insurance  company  were  made  fOr  tFanssbipmeat  at  Liverpool,  the  poli<qr 
could  not  have  tieen  enforced  if  a  loss  had  occurred  to  the  goods  during  tb^ 
transit  ftom  Liverpool  to  New  York.  Apart,  therefore,  from  the  method  ol 
shipment  being  a  neoeesaiy  part  of  the  description,  we  have  si^Bceted  one 
way  In  which  we  think  the  dtfendant  might  have  been  injuriously  affected, 
and  in  respect  to  which  the  method  of  shipment  would  be  an  important  term 
or  provision  of  the  contract.  It  is  true  that  under  the  contract  here,  provid- 
ing.  "Ko  arrival,  no  sale,**  the  defendant  might  have  no  Insurable  intorcat. 
We  are  discussing,  however,  the  l>earing  which  the  presence  of  such  a  eondi- 
tion.  In  the  absence  of  express  sUpulntions  in  the  contract  to  tbe  omtrary* 
would  have  upon  tlie  rights  of  the  parties.  It  is  unnecessary,  however,  to 
further  discusa  the  question,  it  being  sufficient  for  this  appeal  to  say  that,  a 
fair  and  reasonable  ctmstruction  of  tbe  contracta  having  required  a  direct 
shipment  from  Turkey  to  New  York  on  tbe  Aleppo,  it  could  only  be  fulfilled 
by  the  arrival  of  such  vessel  in  New  York.  Such  construction  being  clearly 
and  plainly  indicated  by  tbe  language  used  in  the  contraets,  it  was  not  com- 
petent to  resort  to  evidence  of  custom  or  usage  to  vary  their  terms.  We 
think,  therefore,  that  the  learned  trial  judge  properly  excluded  such  evidence 
of  custom,  and  that.  In  tbe  absence  ot  such  evldeoce,  the  [^ntiff  having 
failed  to  show  a  complianoe  with  the  term  in  regard  to  tbe  mode  of  shipment 
from  Turkeyto  New  York,  the  complaint  was  property  dismissed.  Tbsjndg- 
ment  sliould  therefore  be  afflrnied.  with  costs. 

Yam  Bsuht,  P.  J.,  conouts. 

Fattbbson.  J.  I  oonenr,  for  the  reason  that  tin  fair  oonsttuctioa  of  tbe 
eontnots  Is  tbat  tbe  goods  wwe  to  be  sent  from  Tuikey  to  XTew  Ywk  by  the 
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stMiner  Aleppo.  la  the  flnt  and  second  oontracto  there  Is  a  fair  Implication 
that  the  parties  contracted  for  a  contfnuoaa  transit  by  one  Teasel.  The  name 
of  the  steamer  was  to  be  subseqaentlj  reported,  and  the  contracts  provided 
for  removal  of  the  goods  from  the  dock  on  arrival  of  that  steamer.  In  the 
third  contract  the  steamer  is  named*  and  the  same  provision  for  removal  of 
the  goods  on  arrival  of  the  steamer  is  contained  in  it.  If  there  were  such  a 
usage  as  Uie  plaintiff  claims  axlsted,  the  terms  of  the  oontmct  seem  to  Imply 
that  tlie  parUes  speoiallr  agreed  vitbout  refoience  to  It. 


In  r$  Elbotxoh  of  Dibbotobs  of  QxBimsxDB  Ca 

(Supreme  Vovrt,  Qgneral  Tmn,  JVnt  Devartmma.  October  90, 1889.) 

L  OosFOR&Tioira— 8tocshoij>br— Pbozt  as  SsonaiTT. 

Laws  1893,  a  601, 1 61,  relating  to  oorpormtiona,  provides  that  no  atookbolder  iball 
■eU  bis  vote  or  Uaoe  a  prozj  to  vote  on  aoj  stock  or  bond  for  aaj  sum  of  num^  or 
UTthing-irf  value.  BAd,  that  a  proxy  dulvered  by  a  atookbolder  to  another  per- 
■OB  as  seeurlty  for  a  debt  was  void. 

9L  BaIR— RSTOOATIon. 

A  proxy  of  a  atookboldar,  parpordnff  to  be  irreToeable^  or  one  that  It  coupled 
vrltb  an  Intereat,  Is  void,  nnder  Laws  1308,  a  BM,  retaUng  to  oorporationa,  wblob 

{trorlde  that  every  proxy  ahaU  be  revocable  at  the  pleasure  of  the  peraoa  axaoofc 
Dglt. 

Appeal  from  spedal  term,  Kew  Yori  coant^. 

Application  by  Albert  H.  L^yton.  a  stockholder  of  the  Gmrmidde  Oompany 
of  New  Tork,  to  have  the  etecUen  of  directors  of  said  company  set  aside, 
and  a  new  election  ordered.  From  an  order  denying  the  appUoation,  LeytOD 
appeals.  Affirmed. 

Argued  before  Vas  Buvkt,  P.  J.,  and  O'Bbibh.  J. 

A.  Sanger,  for  appellant.  Fdlwur,  £oothbtf  A  Warrm,  {J.  W,  BootMp, 
4si  eouns^)  for  leapmdent. 

Vav  Bbtjnt,  p.  J.  One  Gobn,  being  InddEtted  to  one  Peucbtwanger,  had 
pledged,  as  collateral  security  for  the  payment  of  the  indebtedness,  (»rtain 
atock  of  the  Germicide  Company,  standlBg  in  his  name,  and  deliverod.  as  ad- 
■ditlonal  Secartty,  to  one  Isaacs,  an  irrevocable  proxy  for  voting  upon  said 
atock,  said  proxy  to  be  used  by  said  Isaacs  or  by  his  successors.  Isaacs  duly 
appointed  one  Sanger  as  his  successor  and  substitute;  and  as  snob  substitute, 
at  the  annual  meeting  of  the  eompaoy,  said  Sanger  offered  to  vote  upon  the 
stock  which  bad  been  pledged  to  Feuohtwanger,  and  whloh  was  standing  in 
the  books  of  thecompuiy  In  the  name  of  said  Gobn;  and*  if  his  vote  bad  been 
accepted*  the  candidates  for  which  Sanger  offered  to  vote  would  have  be«n 
elected  at  said  election.  Cohn  undertook  to  revoke  the  power  which  had  been 
executed  by  him  to  Isaacs.  The  inspectors  thereupon  refused  tbe  vote  offered 
by  Sanger,  and  accepted  the  vote  offered  by  Cohn,  Sanger  protesting  against 
their  receipt.  This  motion  was  thereupon  made  to  set  wide  the  elation, 
sad,  tlw  same  having  been  denied,  from  the  order  thereupon  entwed  this  ap- 
peal Is  taken. 

It  is  urged  that  the  proxy  given  by  Gobn  to  Isaacs  was  irrevocable,  because 
saeh  proxy  was  coupled  with  an  interest,  and  was  givea  1m  a  valuable  con. 
sIderatioD ;  and  it  la  attempted  to  liken  the  proxy  to  a  power  of  attorney,  which, 
when  coupled  with  an  interest,  is  irrevocable.  But  the  difficulty  with  the 
position  of  the  appellant  is  that  seetioa  54,  c.  £64,  Laws  1892,  (which  was  an 
aflt  iH  relatimi  to  corporations,)  expressly  provides  that  no  stockholder  shall 
■all  hU  votSb  or  issue  a  proxy  to  vote  upon  any  stock  or  bond,  fbr  any  sum  of 
money  or  anything  of  value.  Therefore  the  act  has  expressly  prohibitad  par^ 
ties  from  Issuing  a  proxy  oonpled  wtth  an  interest. 

But*  if  Uiis  waa  not  a  aoffldent  answer  to  the  application,  another  provision 
■of  the  saoBe  act  j^orldsa  that  evexy  proxy  shall  be  revocable  at  the  pleasure 
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of  the  person  executing  it.  It  Ib  the  policy  of  the  law  that  proxies  shall  not 
be  made  irreTOcable,  and.  In  order  to  voioe  that  policy  in  the  strongest  and 
most  unmistakable  language,  the  legislature  have  expressly  provided  that 
stockholders  in  corporiitions  shall  not  issue  a  proxy  coupled  with  an  interest; 
nnd,  further  than  that,  that  every  proxy  issued  by  a  stockholder  shall  be  rev- 
}cuble.  Parties  cannott  by  i^^reement,  repeal  acts  of  the  I^islature.  It 
might  just  as  well  be  said  that  the  usury  laws  could  be  repealed  by  parties 
entering  into  an  agreement  that  7  per  cent,  should  be  paid  upon  a  loan,  and 
that  ttie  debtor  would  not  plead  usury.  The  order  should  be  affirmed,  with 
•in  costs  and  dlsburMments. 


Baldwin  «.  SuLLxrur  Tubkb  Oo. 
(Supreme  Court,  Oeneral  Tenn,  Fbret  DepaitmenL  October  90;  1930^ 

I.  DamntJueB— Deut  ih  Loadiko. 

The  fact  that  a  charter  party  Bttpnlatea  for  demurrage  only  in  case  of  delay  la 
dellTerisK  cargo,  and  is  stlent  as  to  delay  in  loading,  providing  mer^y,  aa  to  load- 
ing, that  it  should  be  done  by  the  cbarterera,  does  not  affect  the  right  to  demurrage 
for  suob  delay  in  loading,  as  the  implication  is  that  it  sboold  be  done  in  reasooaDM 
time.  The  U.  S.  Bacon  v.  Trameportntion  Co.,  8  Fed.  Bep.  844.  aod  SehoHw. 
Steel  Co.,  5  S.  E.  Rep.  783, 101 S.  Y.  tW2,  followed. 
i.  8uiE— Fboop  or  Damages. 

Where  a  stipulated  sum  la  agreed  on-as  demorrage  for  each  day's  delay  in  deUv* 
ering  cargo  to  a  Teasel,  It  is  to  be  presumed,  wtthoat  proof  of  actual  aamam  or 
the  amount  of  it,  t^t  delay  arising  from  aootber  canse,  aa  in  loading,  for  irtucdi 
tbe  charterer  Is  also  liable,  will  operate  e^aally  to  the  iissdisntsgn  m  Uw  rnssnl 
owner. 

8.  Same— CoHFDTATiON  or  Tikb — StmoATS. 

Sundays  are  proporly  Inoluded  in  computing  demurrage^ 
4.  Sbippino— Bnxs  or  IiAdikg — Dtobbs— Sbttlsmbnt  or  Claims. 

Tbe  signing  of  bills  of  lading  by  a  ship's  master,  under  protest,  admitting  oertaia 
daims  of  charterers  against  the  vessel,  which  signing  was  induced  by  threats  of  the 
charterers  to  prevent  clearance,  as  under  Rev.  St.  u.  ti.  %  4300,  they  would  have 
had  the  power  to  do, -amounts  to  duress,  and  does  not  affect  the  right  of  the  ownara 
to  teoover  said  claims,  although  by  tbe  charter  party  tbe  eigiuag  was  to  eat  all 
olaima  at  rest. 

Appeal  from  circuit  court,  Xew  York  county. 

Suit  by  Radoliffe  Baldwio,  assignee  of  tbe  Neptune  Steam  NavigatlQa 
Company,  i^inst  the  BuUivan  Timber  Company,  for  demurrage  and  other 
claims.  From  a  judgment  entered  on  a  Tordlct  la  favor  of  plaintiff  for 
82,156.77  damages  and  $298.14  costs,  and  from  an  order  denying  amotion 
for  a  new  trial,  made  on  the  judge's  minutes,  d^endant  appeidB.  Affirmed. 

Argued  before  Van  Brunt*  F.  J.,  and  O'Bbibh  and  PATTBsaoN,  JJ. 

KeUogg,  Rote  A  Smith,  (X.  iMflin  KeUoffff,  <tf  counsel.)  for  appellant. 
Seward,  Daooeta  A  Suthrte^  ( Wm.  D.  €tuthrie  and  Charlee  UteeUt  of  ooanael,) 
for  respondent. 

Fattsrson,  J.  A  critical  examination  of  the  whole  reeord  In  this  eaua 
presented  on  this  appeal  aaUsfles  ua  that  the  learned  judge  at  drenit  oorreetly 
interpreted  the  contract  between  the  shipowners  and  the  defendant,  properly 
deflned  In  Us  charge  to  the  jury  the  obligations  of  the  former  and  the  liaUf- 
Ity  of  the  latter  under  the  stipulations  of  the  cliarter  party  and  tbe  rules  of 
law  applicai)le  to  the  fActs  appearing  on  the  trlsl.  and  that  he  oommltted  no 
error  In  the  reception  or  rejection  of  evideqee  such  as  would  require  a  rcTer- 
sal  of  tbe  judgment.  The  plaintifC  sued  as  the  assignee  <tf  the  Neptane 
Steam  Navigation  Company,  a  foreign  corporation,  and  tbe  owner  oC  the 
steamship  Albano.  On  the  6tb  of  April.  1888.  the  agents  of  the  owners  and 
the  defendant  entered  into  a  charter-party  agreement,  by  which  the  laUer 
chartered  the  steamer  named  for  a  voyage  from  tbe  port  of  Fensacola.  Fla..  to 
a  port  in  the  United  Eingd(»n.  or  other  destinatlooi  as  miglit  be  ordwed  oa 
■Ignlng  Mils  of  lading;  Among  other  things,  it  was  agreed  that  the  ship 
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should  proceed  to  Pensacola.  there  load  (always  afloat)  from  the  eliarterers  a 
foil  and  complete  mrgo  of  sawn  boards  or  deals,  the  charterers  to  do  the  stow- 
ing of  the  cargo,  stippljflogs  anil  chains,  furnish  cargo  as  fast  as  required  for 
loadlniF.  and  only  such  as  could  go  tliroiif^h  the  ship's  hatches,  pay  watermen, 
etc.  The  lay  dajrs  were  to  comuience  the  flay  after  the  tmsaI  was  ready  to 
receive  cargo  in  loading  berth,  and  written  notice  given  of  such  readiness  to 
charterers;  "and,  should  the  cargo  not  be  tielivered  to  vessel  at  Fensncola 
witliln  speciBed  time,  for  each  and  every  day  over  and  above  said  lay  days, 
charterers  are  to  pay,  day  by  day.  the  sum  of  eigliteea  pence  sterling  per  net 
register  ton,  donurrage;  any  detention  through  quurantine  not  to  count  In  lay 
daya. "  The  ship's  net  register  tonnage  was  1,5^  tons.  The  charter  party  also 
contained  the  following  provision:  "The  charterers'  responsiblUty  under  this 
charter  shall  cease  as  soon  as  the  cargo  is  shipped  and  bills  of  lading  signed, 
provided  the  conditions  called  tar  in  this  chartrr  have  been  fulfilled  or  pro- 
vided for  by  bills  of  lading."  Tlie  ship  proceeded  to  Pensacola,  and  loaded* 
but  the  plalntiif  claims  was  unnecessarily  detained,  and  demands  demurrage 
or  damages  in  the  nature  of  demurrage  for  such  detention  for  six  days*  in 
consequence  of  allied  default  in  stowing  or  furnishing  cargo  as  fast  as  re- 
quired for  loading,  and  claims  also  to  recover  the  expense  of  towage  Incurred 
to  enatde  the  steamer  to  lie  afloat,  she  having  lieen  directed  by  the  defend- 
ant's agent  to  a  loading  berth  where  she  grounded,  and  from  which  It  was 
necessary  to  remove  her;  and  also  money  expended  for  water  and  for  dogs 
and  cliains  which  the  ship  was  obliged  to  pay  for.  The  defendant  denied  in 
its  answer  the  all^ations  of  the  complaint  relating  to  the  several  Items  of  thi^ 
plaintiff's  claim,  and  set  up  the  afllrmHtire  defenses  that,  if  any  delay  occurred 
in  loading,  it  was  the  fault  of  the  ship's  master,  or  otherwise  arose  from  causes 
beyond  the  control  of  the  charterers,  and  that  by  the  signing  and  delivery  Of 
the  bills  of  lading  after  receiving  cargo,  and  an  examinallon  by  the  master  of 
the  defendant's  account,  an  adjustment  and  settlement  or  all  claims  of  the 
nature  ot  those  sued  upon  was  had  pursuant  to  the  condition  of  the  charter 
party  above  qnoted.  In  opposition  to  the  claim  for  demurrage  it  is  urged  by 
thedefendant  that  under  the  express  terms  of  the  chtirter  party  no  liability 
exlBts;  that  its  provisions  in  that  regard  are  limited  to  delays  occasioned  by 
failure  to  deliver  cargo  alongside  ship,  and,  nothing  being  said  In  thecontract 
concerning  delay  In  loading,  all  claim  therefor  is  excluded;  and  a  motion 
for  a  nonsuit  was  made  on  that  and  the  further  ground  that  there  was  no 
proof,  either  of  default  In  delivering  as  fast  as  possible  to  the  vessel,  or  of 
damage  for  failure  to  load,  the  liability  for  the  stipulated  amount  of  demur- 
rage being  conflned  to  the  specific  contingency  of  neglect  to  deliver  cargo  to 
the  vessfl.  This  motion  was  properly  disposed  of.  The  obligation  or  duty  of 
the  defendant  did  not  cease  on  merely  bringing  to  the  ship  the  material  to  be 
transported.  The  charterer  undertook  and  was  bound  to  stow, — that  Is,  to 
load  the  cargo,  to  put  it  in  place  on  the  vessel, — and  that  being  incumbent 
on  the  defendant,  and  there  being  no  time  mentioned  wttliin  which  it  was  to 
be  done,  the  obligation  exist«'d  to  complete  the  loading  within  a  reasonable 
time.  Falling  that,  the  veesel  b^ing  detained  in  consequence,  the  liability 
for  damages  in  the  nature  of  demurrage  accrued,  notwithstanding  the  silence 
of  the  charter  party  in  respect  tiicreto;  for  it  would  be  alisurd  to  assume  that 
the  charterer,  because  it  was  held  liable  in  express  words  for  delay  m  dis- 
charging one  part  of  its  duty,  was  to  i>e  exempt  from  alt  responsibility  for  de- 
tention caused  by  a  willful  violation  of  another  part  of  that  duty  of  equal  im- 
portance. The  rule  of  law  applicable  to  this  case  has  been  frequently  an- 
nounced. In  Tlu  M.  S.  Baooa  v.  Trangportatton  Oo.,  3  Fed.  Rep.  344,  the 
United  States  circuit  court  said:  "An  express  stipulation  for  demurrage  in  a 
contract  of  affreightment  is  not  necessary  to  entiUe  the  owner  of  a  vessel  to 
compensation  for  her  unnecessary  or  iuiproper  detention  in  loading  or  un- 
loading. Reasonable  promptitude  in  delivering  a  cargo  at  its  point  of  sbip- 
V.20N.Y.8.UO.9— 32 
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meat  or  receiving  It  at  Ita  dostiqationis  a  dqt;/ iffipltad  in  soch  cootracta,  and 
for  its  violation  danuiges  in  tho  nature  of  demurra^  are  reooverable.  This 
if  too  well  settled,  Iwth  in  Dnglaad  and  In  this  country,  to  need  diaeusaiOD 
or  autliority."  And  in  SohoU  v.  Steel  Co.,  101  N.  Y.  602.  5  N.  E.  liep.  782, 
It  is  stated  that  tbe  owner  of  the  cargo  ia  liable  for  unreasonable  delay  in  dls> 
cbarf^lng,  althougb  the  bill  of  Jading  contains  no  stipulation  as  to  demurrage, 
and  prescribes  no  time  within  which  the  cargo  shall  be  delivered;  »nd,  far- 
ther, that  it  is  "a  question  of  fact  to  be  determined  upon  all  thaciroum- 
atances  whether  there  was  unreasonable  delay  on  the  part  of  the  d^endant  ia 
discharging  the  vessel."  The  learned  Judge  in  the  court  below  acted  upon 
this  view  of  the  subject.  Xiiere  was  no  time  mentioned  in  the  charter  party 
within  which  the  loading  was  to  bedone.  The  law  therefore  implied  the  ob- 
ligation to  do  it  within  a  reasonable  time,  and  it  was  for  the  jury  to  say 
wliether  there  had  been  unnecessary  delay,  and,  if  so,  for  bow  long  a  time.  It 
may  be  remarlted  at  this  point  that  these  questions  wera  left  to  the  Jury  ander 
explicit  and  correct  instructions  that  the  attention  of  the  jury  was  called  by 
the  court  to  all  tlte  matters  of  fact  in  controversy  on  this  branefi  oC  this  case, 
viz.,  whether  there  was  unreasonat^  delay  of  the  shipper  in  loading,  or 
whetlier  the  detention  was  caused  by  the  atanchiona  of  the  vessel  not  being  re- 
moved, (which  seems  to  have  beim  the  specifleation  of  the  remissness  or  fault 
ascribed  to  the  mastar,)  or  by  the  d^eodwtemployi&gan  insufficient  number 
of  men  to  work  the  four  hatcbee,  or  whether  theis  were  stormy  da^  dnr^ 
Ing  which  it  was  impossible  to  load  cargo. 

Tlte  refusal  to  diamisB  the  complaint  on  another  grouad  uiged  was  also 
correct,  and  what  is  now  said  applies  also  to  the  eonteqtlon  of  the  defendant 
that  the  court  erred  in  Instrueting  the  jury  as  to  the  measure  of  dunagta.  It 
•wflB  insisted  that  it  was  necessary  for  the  plaintiff  to  show  actual  daoiage, 
and  the  amount  of  it.  No  proof  o(  that  distinct  obAraeter  was  offered.  The 
court.  In  its  charge,  instructed  tbe  jury  tJiat,  if  they  fouttd  for  the  trialntiff  on 
the  m»ia  issue  as  to  the  delay,  they  must  alw>find  the  number  of  daysof  deten- 
tion, and  tluit  for  each  of  the  days  so  found  under  tbe  terms  of  tbe  charter 
party  the  demurrage  was  llxed  at  about  $240  or  VHS.  We  are  of  t^oion 
that  the  stipulated  atnount  of  damage  was  prima  faoie  evidence  of  loss  oc- 
CHSioned  by  an  unexoused  delay  of  the  charterw,  the  ship  not  being  in  fault. 
The  right  to  recover  arises  from  the  fact  of  detention,  whereby  the  owners 
were  prevented  from  performing  service  or  using  the  vessel.  If  a  ^pulatcd 
sum  is  agreed  upon  for  delay  in  one  event,  it  is  to  be  assumed  that  detration 
arising  from  another  cause,  for  which  the  charteDer  is  liable,  would  <^ierate 
equally  to  the  disadvantage  and  to  tiie  same  amount  of  loss  to  the  owner,  and 
tbls  view  finds  support  in  authority.  (Moors^m  v.  Bell,  2  Camp.  616;  Sangut- 
netU  T.  Pacific  Steam  Nav.  Co.,  L.  R.  2  Q.B.  238;  £rarr^  v./aoo6<,  L.  R.  15 
Q.  B.  247;)  and  in  tbe  ooaiputation  of  time  Sundays  were  properly  incdAded. 
Three  tiundays  interrenMl  between  tbe  date  at  tbe  notice  of  tbe  ship's  readi- 
ness to  receive  cargo  and  the  oompletioa  of  the  loading.  Tike  eonrt  refused 
to  charge  that  such  Sundays  were  to  be  deducted  from  the  days  for  which 
demurrage  migbt  be  allonred.  This  was  not  error  {Lindsay  v.  Gusimano, 
12  Fed.  Hep.  508;  The  Olvf,  19  Fed.  Rep.  459)  uuder  the  clreumetaneas  dis- 
closed on  the  trial. 

Concerning  tbe  defenae  that  the  Mgning  and  delivering  of  the  WUa  lading 
set  at  rest  all  claims  as  provided  by  the  charter  party,  pcoof  was  ^itroduced 
by  tbe  plaintiff  tending  to  shew  that  sutii  bills  mre  ^vea  under  ooereion. 
The  master  testified,  in  effect^  that  the  defMdanVs  agent  tlireatened  to  vith- 
irnld  clearing  tbe  sh^  at  tbe  customhouse  unless  the  bills  ef  lading  were  un- 
oondltlonHlly  signed;  that  faa  dodared  to  the  agent  ia  signing  tbem  Uwt  be 
did  so  only  beoause  be  was  forced  to,  and  would  pretest  M  to  vbat  had  been 
dons.  Demands  had  been  made  on  the  part  of  ttis  detondaat  Csr  pajrment  of 
OMtain  sums  claimed  to  be  charges  againrt  tbe  vessel .   They  were  di^la* 
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by  Uie  mwter.  Thereupon  followed  th«  lefuvnl  to  oleu  HnJuu  (be  olaims 
were  admitted  and  paid,  and  cJewi  bUl«  of  lidiDg  »igpad>  It  jra«  left  to  tba 
jurj  to  say  whether  the  piayment  was  under  oompuWiODi  tmd  the  bills  of 
ladiog  given  under  dur«B8.  Tlw  judge  wiia  right  in  ■ubmittlng  it  to  the 
Jury,  and  in  his  instructions  to  them  on  the  subject.  Ajb  the  chargaa  were 
imf^perlj  made, — ^they  are  included  in  ttie  ttema  for  which  the  plaintiff  sued 
and  for  which  he  had  a  verdict, — the  refusal  was  equivalent  to  constraint. 
The  defendant  bad  Uie  exclusive  power  to  get  olearaace  for  the  vessel,  (sec- 
tion 4200,  Ber.  St.  0.  S..j  and  the  refusal  to  exercise  it  unless  thase  disputed 
items  were  paid  amounted  to  durest,  aa  was  held  in  MePhenon  t.  Coed,  86  "S, 
Y.  472. 

We  liave  racaralned  the  excepttona  to  rulingp  on  evidence,  bat  do  not  find 
any  requiring  special  consideration.  The  questions  relating  to  the  custom  of 
the  port  of  Fensacola  were  directed  to  the  number  of  men  employed  in  load- 
ing vessels  "of  th«  class  of  the  Albano."  The  questions  were  entirely  too 
vague,  and  answers  to  them  would  not  have  aided  the  defendant's  case.  But 
tbe  testimony  of  the  defendant's  witnesses  was  to  the  effect  that  sufficient 
men  were  actually  engaged;  that  from  15  to  57  were  at  work,  as  the  weather 
permitted,  and,  except  at  occasional  limes,  four  gangs  were  occupied,  and 
that  they  could  not  always  work  advantageously,  because  of  the  adverse  cur- 
rents and  bad  weather,  AH  this  was  laid  before  the  jury,  and  they  discred- 
ited it.  Tbe  exceptions  as  to  the  dealings  of  Sullivan  with  the  miister  were 
not  well  taken.  Sullivanacted  for  tbe  company  with,  and  in  the  presence  of, 
Wheeler,  the  president,  and  be  was  thus  held  out  to  the  master  as  authorized 
to  act.  He  presented  the  bills  of  lading  for  signature,  and  some  of  the  re- 
ceipts for  lumber  ai'e  made  out  in  his  name  as  tbe  person  delivering  it  to  the 
ship,  as  appears  by  receipts  signed  by  Kelley,  the  mate.  We  find  nothing  to 
criticise  in  tbe  rulings  of  the  court  or  its  instructions  to  the  jury  respecting 
the  other  items  for  which  a  recovery  was  had.  The  jury  found  that  tlie  pay- 
ments for  dogs  and  cliains  and  for  towage  were,  in  effect,  extorted,  and  there 
was  testimony  to  support  tbe  finding.  It  was  clearly  tbe  duty  of  the  char- 
terer to  pay  tbe  watermen.  It  was  so  stipulated  in  the  charter  party.  The 
amount  paid  for  taking  back  from  the  vessel  the  excess  of  lumber  at  the 
ship's  side  over  what  Goukl  be  loaded  was  a  disbursement  chargeable  against 
the  defendant,  for  no  more  was  to  ba  sent  than  could  be  taken  aboard.  The 
judgment  and  order  denying  tbe  motkm  for  a  &»w  trial  an  afflmied.  with 
Goata.   All  concur. 


Katxohai.  Fabe  Bank  of  Nkw  Tors  «.  Goddabd  at  oL 

In  T9  LUJANTHAX. 

(Swpnme  Cowt,  QmmH  Terrnt  FUrtt  Dtpairtmmt.  OotDW  90,  iflKL) 

1.  ATTAOKme  Gbu»itobs— RaoBiTBK— PABTiae— OsBn— HonoH  to  Hodiit— Afpul. 
In  M  aeUoD  by  u  atteohiag  creditor  ■a:aliwt  oertain  plalatiffli  In  an  aotton  to  K- 
plev7  the  attached  propertv,  for  the  appolntioent  of  a  reo^ver,  it  appeared  that 
one  u.,  who  olatmed  a  Ileo  by  virtue  of  an  attachment  prior  to  plaiDulTs,  was  not 
made  a  party  to  the  aotion,  and  after  the  appointment  of  the  reoelver  he  made  a 
mottpn  to  aiodify  the  wder  made  ther^  t/a  tta  as  it  dlreoled  the  alierifl  to  de- 
Itvsr  to  tbe  reoelver  tbe  prcq^er^  held  ander  Ida  attach  went  iIefd,thaitL.  aU^M 
^tpeal  from  an  order  denyuK  snob  motloa. 

9l  8Am— DaraKSB  to  IfonoN— Idbktitt  or  Pbopektt. 

In  Bn<Ai  oase  It  is  no  defense  to  tbe  application  to  modUV  snob  order  tliat  there  is 
no  property  in  Uie  reoelver's  hands  whioh  not  attatdied  In  tbe  salt  of  plaintiff, 
nalees  » Is  aiada  to  m^ear  that  snob  prcqpertr  Is  diflefentteim  thststtubafl  ia  Ike 
suit  of  Zi. 

a.  GAXB—Konca  or  Uonos. 

In  snob  case  defendants  are  entitled  to  notice  of  snch  motion  to  mo^Uj^  liBoe  tha 
reoslver  holds  the  property  m  mnob  for  them  as  for  platntitf. 

Appeal  from  spedal  term.  New  York  countiy. 
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Action  by  tbe  Kational  Park  Bank  of  Kew  York  against  Warren  K.  God- 
dard  and  others  for  the  appointment  of  a  receiver.  Joseph  Lillantbal,  an  at- 
taching creditor,  not  a  party  to  tbe  suit,  moved  to  modify  tbe  ord**r  of  ap- 
pointment so  far  as  it  aftected  the  property  attnched  by  him.  From  an  order 
denying  the  motion,  Lilianthal  appeals.  AflBrmed. 

For  decision  on  appeal  by  defendants  from  the  order  appointing  the  leoeiTer^ 
see  16  K.  Y.  Supp.  343. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Lawrence,  JJ. 

Hayg  A  &reenbawn,  (Z>.  P.  Hay»,  of  counsel.)  for  appellant.  Surrill,  Za* 
britkU  A  BurriU,  {Q.  ZahrtahU,  of  oounsel.)  for  receiver,  respondent. 

Yak  Brunt,  P.  J.  On  the  12tb  of  May,  1891,  the  appellant  commenced 
an  HCtion  against  Levy  Bros.  &  Co.,  and  obtained  an  attachment,  which  was 
Ipvied  on  the  same  day  on  property  of  the  defendants.  The  National  Paik 
Bank,  the  pUintiff  in  this  action,  obtainett  on  the  same  day  a  warrant  of  at- 
tachment, which  was  levied  by  the  sheriff  upon  the  same  property  which  he 
had  attached  in  the  appellant's  suit.  After  the  levy  of  the  bank's  attach- 
ment, the  defendants  in  this  action  commenced  actions  in  replevin  against 
the  sheriCT,  and  issued  requisitions  to  the  coroner,  etc.,  in  which  HCtions  wt-re 
claimed  the  same  property  attached  by  tbe  sheriff.  Such  proceedings  were 
had  in  tills  action  tliat  on  the  23d  of  May,  1891,  the  respondent.  Gray,  was 
appointed  receiver  of  all  the  property,  things  In  action,  and  effects  seized  by 
the  coroner  under  and  by  virtue  of  the  several  requisitions  in  replevin  issued 
to  him  in  favor  of  the  defendants  named  in  the  title,  and  ail  property  held 
by  the  sheriff  under  and  by  virtue  of  all  warrants  of  attachment  against  Levy 
Bros.  &  Co.,  and  the  order  expressly  provided  that  the  receiver  take  and  hold 
the  property  subject  to  all  liens,  by  attachment  or  otherwise,  which  exist  In 
favor  of  any  of  the  parties  in  whose  favor  attachments  may  have  been  issued, 
as  well  as  all  liens  acquired  by  virtue  of  snch  requisitions  in  said  replevin 
suits.  The  appellant  Is  not  a  party  to  this  action,  and  had  no  notice  of  the 
application  for  the  appointment  of  a  receiver.  Upon  learning  of  the  appoint- 
ment, he  obtained  an  order  requiring  the  said  receiver  and  the  plaintiff  in  this 
action  to  show  cause  why  the  order  appointing  said  receiver  should  not  be 
raodiQed  by  strilting  out  so  much  tliereof  asdirected  the  sheriff  to  deliverover 
to  said  receiver  the  property  held  by  him  under  said  warrant  of  attachment. 
Upon  hearing  tbe  counsel  for  tbe  plaintiff  and  receiver,  the  court  denied  the 
motion,  and  from  the  order  thereupon  entered  this  appeal  is  taken. 

It  Is  urged  upon  the  part  of  the  respondent  th»t  the  api>ellant,  not  being  a 
party,  has  no  right  to  appeal  from  tbe  order.  If  this  position  Is  sound,  then, 
the  sheriff  being  in  possession  of  property  upon  which  A.  has  a  lieu,  in  a  con- 
test between  B.  and  C.  in  respect  to  that  property  thecourt  may  dlspoee  of  ita 
custody  without  A.  having  any  opportunity  whatever  to  inform  the  court  of 
bis  rights, — a  proposition  the  mere  statement  of  wliich  shows  its  fallacy.  It 
Is  further  urged  that  the  order  does  not  place  in  his  custody  any  other  prop- 
erty than  that  attached  by  the  sheriff  in  favor  of  the  plaintiff  herein.  That 
may  be  entirely  true,  because  the  sheriff  may  have  attached,  under  tbe  at- 
tachment iseued  in  favor  of  the  plaintiff  herein,  precisely  the  same  property 
which  he  had  already  attaebed  under  the  warrant  issued  in  behalf  of  tfae  ap- 
pellant, wbioh  is  probably  the  fact.  The  claim,  therefore,  that  tbere  is  no 
property  in  the  receiver's  possession  which  Is  not  attached  in  the  suit  of  tbe 
plaintiff,  would  be  no  answer  whatever  to  tbe  application,  nnless  It  was  made 
to  appear  that  the  property  attached  at  tbe  salt  of  the  plainfeUt  was  different 
and  separate  from  that  attached  in  the  appellants  suit.  But  the  difflculty 
with  the  appellant's  case  is  that  he  has  not  uotlQed  tbe  parties  in  interest  on 
this  application.  The  defendants  are  as  much  Interested  in  the  disposition  of 
the  property  in  the  receiver's  hands  as  the  plaintiff.  The  lecelver  holds  the 
property  as  much  for  the  defendants  as  for  the  plaintiff;  sndtheretoro,  wbctt 
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the  si^lant  desired  to  interfere  with  the  receiver's  custody  of  that  property, 
be  was  bound  to  notify  the  parties  Id  interest,  viz.,  the  defendants  as  well  as 
the  plaintiff  and  the  receiver.  The  motloQ ,  therefore,  should  have  been  denied 
upon  this  ground.  The  order  should  therefore  be  affirmed,  but,  under  the  clr- 
cumstwioea.  without  oosts,  and  with  leave  to  the  appellant  to  renew  his  mo- 
tion upon  notice  to  all  the  psrtiss  in  interest.  AH  ctmoor. 


Gas  Wcraxs  Oomrr.  Co.  or  Fbiladelfhia.  limited.  «.  Monhkihbb  H  ai» 

(Supreme  Court,  Oeneral  Term,  Fint  Department  October  90,  ISBS.) 

L  ASATBKurr  and  Rstital— Dsath  or  Om  Dbfikdant^Laohbs. 

A  deli^  of  8K  years  to  more  to  rerlve  an  aotloo  a^nst  an  admlnlBtrator,  during 
wtiloh  time  deoeaent  and  three  other  material  witneuea  died,  is  not  a  ground  to 
deoT  the  notion,  wbare  it  does  not  appear  that  their  tentimony  alone  eoold  be 
svwJed  of  to  establish  the  facta  as  to  wMch  they  were  able  to  tesufy. 

%  SaMB— SlTBRANO  or  AOTIOIT. 

Code  Civil  Proa  |  tSS,  which  provides  that  where  the  liability  of  an  estate  of  a 
deoeaaod  defendant  is  several,  as  well  as  Joint  with  other  defendants,  the  conrt 
'^mmj  ordera  severance  of  the  action,  so  that  it  may  proceed  separately  agalnstthe 
npreaentaUves  of  decedent,  and  against  the  surviving  defendant  or  defendants, " 
Is  not  mandatory;  aod  in  an  action  to  set  aside  certain  transfers  of  a  patent,  to 
which  the  deceased  defendant  was  a  party,  where  it  appeared  that  all  of  the  parties 
defendant  sboold  be  before  the  oonrt  In  one  action,  a  oontinnanee  of  the  aoUou 
•gainst  the  admiastratoia  of  snoh  deoeased  defendant  la  proper. 

Appeal  from  special  term,  Kew  York  county. 

Action  by  the  Gas  Works  Construction  Company  of  Philadelphia,  Limited, 
against  the  Standard  Gaslight  Company  of  the  City  of  New  York,  Joseph  A. 
Monheimer^  and  others,  to  set  aside  various  assignments  of  one  half  of  the 
terrilorial  right  to  use  certain  inventions  and  patents  in  gas-making  machinery 
in  tlie  city  of  ^ew  York,  as  fraudulent  and  void  against  plaintiff,  and  for  an 
accounting  of  the  profits  received  by  defendants  by  reason  of  such  assign- 
ments. From  an  order  granting  plaintiff's  motion  to  continue  the  action 
ngainst  Emma  V.  Monheimer,  execatriz  of  defOndant  Monbeimett  deoeaaed, 
the  executrix  appeals.  Affirmed. 

For  decision  on  appeal  by  defendants  from  granting  plaintiff's  motion  fOr 
a  bill  of  particulars,  see  1  N.  Y.  Supp.  265. 

Argued  before  Van  BstrNT,  P.  J.,  and  O'Bbien  and  Patterson.  JJ. 

Qratt  Ifathan,  for  appellant.   D^ancej/  NioolU  for  respondent. 

Fattbbson,  J.  It  was  not  claimed  by  the  appellant  In  argument  nor  in 
the  brief  submitted  that  the  cause  of  action  did  not  survive  the  death  of 
Joeeph  A.  Monheimer;  nor  that  it  is  at  the  present  time  barred  by  the  stat* 
lite  of  limitations.  It  will  be  necessary  for  us,  therefore,  to  consider  only 
the  subject  of  the  alleged  laches  of  the  plaintiff  in  moving  to  revive  tlie  suit 
against  the  executrix  of  Monheimer,  and  the  refusal  of  the  court  at  special 
ttrm  to  direct  a  severance  of  the  action  as  part  of  the  order  granting  the  mo> 
tion  to  revive,  which  is  the  order  now  before  us  on  this  appeal.  The  notice 
of  motion  is  without  date,  but  it  Is  based  on  an  affidavit,  the  jurat  of  which 
is  of  the  date  December  1, 1891.  The  action  was  commenced  in  or  about  the 
month  of  May,  1887.  against  the  Standnrd  Gaslight  Company  of  the  City  of 
Xew  York,  Bei^amin  F.  Sherman.  Wallace  0.  Andrews,  and  Joseph  A.  Mon- 
heimer. It  was  at  issue  as  to  all  the  defendants,  and  was  on  the  special  term 
calendar  in  June,  1888,  and  in  that  month  the  plaintift  made  a  special  motion 
to  have  the  cause  set  down  for  trial  on  a  day  certain  in  that  term.  Th^  mo- 
tion was  opposed  and  dented,  and  it  seems  that  the  case  was  not  moved  again 
for  trial  at  the  special  term  by  either  party.  Monheimer.  a  defendant,  died 
in  March,  1889;  Sherman,  another  defendant,  in  October,  1890.  Two  other 
persons,  whose  testimony  the  executrix  claims  was  material  and  necessary  In 
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the  defense  of  the  action,  have  also  died  since  October,  1888*  T]z..Fnnefs  B. 
Spinola  and  Joseph  P.  Flannefy.  Facts  and  drcumstances  are  tet  forth  in 
the  papers  presented  In  opposition  to  the  motion,  wbieh  show  that  the  testi- 
mofty  of  the  fonr  persons  named  would  have  been  materbil;  bnt  ft  is  not 
clearly  showft  that  their  testimony  alone  conld  be  a^Ied  ot  to  estaMiah  the 
facts  as  to  which  they  irete  able  to  d^ote.  There  IS  an  nndonbted  power  In 
the  court  to  refuse  to  revlye  a  suit,  where  by  negll^nce  of  the  moving  party 
his  adversary  has  been  deprived  of  the  benefit  of  evidence  abaolntely  material 
and  neeessaiy  to  the  eause,  and  wittaont  which  he  eould  not  sately  proeerd  to 
trial.  {Lpm  v.  Park,  111  K.  Y.  350. 18  N.  £.  Rep.  868:  Coit  v.  CampbeU,  82 
N.  Y.  517;  SfMns  v.  Clewland,  72  N.  Y.  4»9;)  but  it  should  bo  made  to  ap- 
pear beyond  controversy  that  such  has  been  the  consequence  of  the  imputed 
n^leot.  That  bas  not  been  done  on  the  present  motion,  and  furthermore  we 
think  the  delay  bas  been  satisfactorily  explained.  That  it  was  not  due  to  the 
disagreement  between  the  plaintiff  and  its  attorneys  is  shown  by  the  fact  that 
such  disagreement  was  settled  In  February.  1889,  bat  it  was  occasioned,  in 
all  probability,  by  the  efforts  and  negotiations  made  for  a  settlement  of  the 
matters  in  oontroversy,  which  appear  to  have  been  continued  long  after  the 
death  of  Monbeimer,  and  until  within  a  short  time  of  that  of  Sherman. 
There  is  conflict  and  uncertainty  as  to  some  of  the  statements  of  the  parties 
relating  to  the  various  steps  and  stages  of  those  negotiations,  but  we  think 
the  plaintiff  should  not  be  deprived  of  the  right  to  a  trial  on  the  roerita  of  its 
claim ;  especially  as  it  is  not  fully  and  clearly  stiown  that  the  executrix  of 
Monbeimer  is  unable  to  prove  the  defense  set  up  to  that  claim,  in  consequence 
of  unexcused  delay  of  the  plaintiff.  There  is  no  adequate  reason  given  for  a 
severance  of  the  action  as  to  the  Monbeimer  Interest.  The  provision  of  tbe 
Code  of  CfvU  Procedure  (section  758')  cited  Is  not  mandatory,  and  there  was 
nothing  presented  to  require  the  court  below,  In  futherance  of  jnstlce,  or  in 
the  proper  disposition  of  the  cause,  to  exercise  Its  discretion  by  ordering  soch 
a  severance.  On  the  contrary,  as  the  complaint  is  framed  and  the  issues  made, 
from  all  that  now  appears,  all  parties  to  the  transfers  and  assignments  of  the 
patents  claimed  by  the  plaintiff  should  be  before  the  court  in  we  one  action. 
Order  appealed  from  affirmed*  wiUi  costs  and  disbursements. 

O'Bbieh,  J.,  concurs. 

Van  Brunt,  P.  J.  I  do  not  think  that  it  is  necessary  for  the  party  moved 
against  to  show  "beyond  controversy"  that  by  the  laches  of  the  moving  party 
he  has  lost  evidence,  or  that  he  must  freely  and  clearly  show  that  he  la  de- 
prived of  a  defense  by  the  loss  of  such  evidence.  In  order  to  entttle  a  party 
to  a  denial  of  a  motion  of  revivor.  I  think  if  it  appears  that  a  party  has  loot 
evidence  which  appears  to  be  necessary  and  material,  after  a  long  delay,  an 
action  should  not  be  revived.  In  the  case  at  bar,  however,  even  this  rale 
had  hot  been  compiled  with,  and  I  ooncnr  In  result. 

>  Section  768  provides  that  tbe  estate  of  a  person  or  party  Jointly  liable  upoa  con- 
tract with  others  shall  not  be  dlsoborged  by  tau  death,  and  that  tbe  oooit  take  an 
order  to  bring  in  the  proper  rapresentativa  of  tbe  decedent  wben  H  is  neoeaaary  ao  to 
de  lor  tbe  prc^nr  disposition  of  the  matter,  and.  where  tbe  UaUU^  Is  ■everal  aa  well 
as  JoinV  mar  order  a  aeveranoe  of  the  action,  ao  that  It  mi^  i^oeeea  separately  *ff*<"T* 
the  lepreMDtatlve  of  the  decedent  and  agtinat  the  aoFrivlng  deCsndaBiordeSBiidaata.  * 
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MoBwxK  9.  Buns  0t  aL 
iSupreme  Court,  Oeneral  Term,  Fifth  DepartmenL  Ootober  31, 180&) 

TouoLosDu  Sals— Aonon  to  8bt  Asisb—Ikaobqcact  or  P&ioi. 

A  sale  under  m  decree  of  foreolosure  to  a  bona  >U«  pundiaeer  will  not  be  Mft  hM* 
1b  wi  aoUon  twoaght  for  thkt  parpoM  mtrely  beoean  of  inadeqnaaif  of  yito*. 

Appeal  from  special  t«rm,  Monroe  county. 

Action  bj  Kenneth  B.  McEwen  against  Daniel  Butts  and  Louisa  Garp«n- 
}er  to  set  aside  a  sale  under  a  decree  foreclosing  h  mortgage.  From  a  judg- 
ment dlsmiBsing  ttie  complaint  on  the  merits,  plaintiff  appeals.  AlBrmed. 

Argued  before  Dwioht.  F.  J.,  and  Macohbbb  and  Lewis*  JJ. 

John  Hesmondt  for  appellant.   Albert  B.  SarrU,  tor  respondents. 

Lewis,  J.  Tbe  defendant  Daniel  Butts  was  indebted  to  his  father,  Chris- 
tlnn  Batts,  at  the  time  of  the  death  of  his  father,  February  19,  IStiB,  in  the 
sum  of  about  $900.  Simon  Butts  was  appointed  executor  of  tbe  will  of  Chris- 
tian Butte,  and  as  such  executor  obtained  a  judgment  i^ainst  Daniel  Butts 
on  said  claim  for  $1,082.77  in  January,  1890.  An  execution  was  issued  upon 
said  judgment  agnlnst  Daniel  Butts'  property,  and  returned  wholly  unsatis- 
fied, and  thereafter  the  said  executor  sold  the  judgment  to  tbe  plaintiff  for 
the  sum  of  $175.  Daniel  Butts  was  the  owner  of  a  farm  In  the  town  of 
Greece*  Monroe  oouoty*  at  the  time  of  bis  father's  death,  and  while  be  was 
owing  his  father  tbe  debt  aforesaid.  The  farm  was  mortgaged  to  the  Roches- 
ter Savings  Bank  for  $2,000.  which  mortgage  was  dated  March,  1887.  The 
mortgagor,  Daniel  Butts,  neglected  to  pay  the  Interest  aa  It  fell  due  on  the 
mortgage,  and  the  laank  commenced  an  action  to  foreclose  the  mortgage,  and 
recovered  a  judgment,  and  the  farm  was  sold  as  directed  by  the  judgment, 
NoTember  17,  1888.  to  the  defendant  I^ouisa  Carpenter,  she  being  the  high- 
est bidder  at  the  sale.  The  executor,  Simon  Butts,  held  the  claim  as  executor 
against  Daniel  Butts,  at  the  time  the  sale  took  place.  He  neglected  to  attend 
the  snle  to  protect  the  claim,  although  he  was  informed  in  due  time  thxt  the 
sale  was  to  take  place,  and  be  nt^lected  for  more  than  a  yf ar  after  tbe  debt 
was  due,  and  after  the  sale,  to  put  the  claim  in  judgment.  TIte  defendant 
Xxiuisa  Carpenter,  after  purchasing  the  farm,  sold  a' portion  of  it,  and  bor- 
rowed of  tbe  Oochester  Savings  Bank  $2,000,  and  gave  to  ttie  bat^  in  pay- 
ment her  bond  with  a  mortgage,  as  collateral  thereto,  upon  that  portion  of  the 
land  purohased  at  the  sale  which  tbe  plaintiff  seeks  to  reach  this  action. 
Tbe  bond  and  mortgage  are  unpaid  still.  Tbeland  brouglitat  the f oredosun 
aale  oonsidw^ly  less  than  its  true  value. 

Tbe  plaintiff,  as  the  owner  of  the  judgment  against  Daniel  Butts,  pur^ 
cbased  as  aforesaid  of  the  executor  of  Christian  Butla,  brought  this  action  in 
September,  1890,  against  Daniel  Butts  and  Louisa  Carpenter  to  set  aside  the 
sale  under  the  savings  bank  foreclosure  judgment,  ai^  the  sheriff's  deed  of 
the  premliea  to  Louisa  Carpenter.- on  tlw  ground  that  the  judgment  and  sale 
and  conveyance  were  procnred  by  fraud  and  ooUusion  of  the  defendants. 
That  portion  of  the  premises  wbicb  tbe  defendant  Carpentw  conveyed  after 
the  snle  Is  not  sought  to  be  reached  hf  this  action.  The  cause  was  tried  at 
the  UataoB  csim^  speoiftl  term,  and  resulted  tn  Uie  dismissal  at  tbe  plain- 
tiff's eomidaiatan  the  iiwrita.  From  Un  view  we  have  taken  of  this  appeal 
the  fmgoinx  an  all  the  facts  we  deem  it  necessary  to  particalariae. 

The  plaintiff's  erldenoe  tended  wtth  considerable  Cone  to  prove  the  aU^a- 
tlons  of  fraud  In  his  oomplaiat,  but  his  evidence  was  met  by  tho  avldence  ct 
Mrs.  Carpenter,  Daniel  Botta,  and  other  witnesses  called  by  the  defendants, 
M  that  tbe  ease  preseided  questions  of  fact  for  the  determination  of  tho  trial 
justice*  and  be  found  them  in  fkvor  of  the  ditfendants.  We  have  cerefnily 
read  the  evidenee,  and  eannot  eay  that  it  so  preponderated  in  favor  of  tbe 
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plaintiff  that  we  would  be  JuBtlfied  In  disturbing  the  judgment.  The  Irial 
court  had  the  opportunltj  of  seeing  the  witnesses  and  hearing  their  testi- 
mony.  If  Mrs.  Carpenter  and  her  witnesses  testilled  truthfully,  she  waa  a 
bonaflde  purchaser  for  value,  and  both  boraelf  and  father  were  free  from  an; 
fraud  in  the  pFemisra. 

Stress  Is  laid  on  the  fact  that  the  land  sold  for  considerably  leas  than  Its 
value.  This  would  be  a  more  important  fiu^tor  had  tiie  plainuff  sought  re- 
lief by  way  of  a  motion  tu  set  aside  the  sale,  addrasslng  himself  to  Uie  ftivor 
and  discretion  of  the  court.  By  the  form  of  his  action  he  claimed  the  legal 
right  to  set  aside  the  deed  and  sale  because  of  fraud,  and,  having  failed  to 
prove  fratui,  the  price  the  land  brought  is  of  no  importance.  A  sale  under  a 
Judgment  will  not  be  set  aside,  in  the  absence  of  fraud,  snrpriae.  or  well- 
grounded  misappiehension,  slmjily  because  a  bigtier  price  can  be  reasonaldy 
iintloipateJ  on  a  resale  of  the  premises,  even  where  relief  is  sought  hy  motion. 
Kallogg  v.  How^l,  62  Barb.  280;  BnrehM  v.  FoorAis.  49  How.  Pr.  247.  The 
plaintiff's  exceptions  to  the  admission  of  the  evidence  as  to  the  value  of  tAie 
life  estate  of  the  defendant  Daniel  Batts  In  a  part  of  the  property  atdd  are  nn- 
availlng,  as  he  failed  to  establish  fraud.  Tlie  Judgment  appealed  from  afaould 
be  affirmed,  with  costs.  All  concur. 


Fbesioh  c  Skallwood. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.  October  tl,  1891) 

L  hkSDhOKD  JkND  TiNAItT— RBltTIHO  ON  SHASBS— ABAKDONMBITT  BT  TbHAST. 

A  tenant  la  possessiOD'of  b  farm  under  a  lease  on  ahares  for  a  term  of  yeara, 
which  1b  to  be  put  In  writing,  Is  not  Jastifled  in  abaadoolng  the  farm  merely  bo- 
canse  the  landlord  has  become  dtsBatisfled  with  him,  and  told  him  to  fiet  off,  and 
has  refused  to  aign  the  written  lease  when  requested;  and  if  he  does  so  he  oaimot 
recover  of  the  landlord  for  his  Interest  ia  the  crops. 
8.  Samb— Statotb  or  Fhaubb. 

Nor  has  the  tenant  in  such  case  any  right  of  action  for  tHceacb  of  the  oontraot  as 
an  executory  one. 

Appeal  from  Chatauqua  county  court. 

Action  by  John  Preston  against  Henry  Smallwood.   From  a  Judgment  of 

nonsuit,  plaintiff  appeals.  Affirmed. 
Argued  before  Dwic^ht,  P.  J.,  and  Maoombeb  and  Lewis,  JJ. 
8.  W.  Maton,  for  appellant.   A.  B.  Ottoteatf,  for  respondent. 

Lewis,  J.  This  action  was  brought  to  recover  damages  for  breach  of  con- 
tract. The  parties  entered  Intoan  oral  agreement  in  the  month  of  Febraary, 
1891.  for  tbe  leasing  of  the  defendant's  farm  to  the  plaintiff  for  the  term  of 
five  years,  to  be  woricei]  upon  shares,  each  party  to  have  one  half  of  the  pro- 
ceeds of  the  land  and  stock  on  tbe  farm.  It  was  understood  that  the  agree- 
ment was  to  be  put  in  writing,  but  that  was  never  done.  The  plaintiff  took 
possession  of  the  farm  in  March,  1891,  the  defendant  reserving  the  right  to 
occupy  two  rooms  in  the  farmhouse.  Tbe  plaintiff  heard  rumors  that  the 
defendant  was  nut  satisfied  with  his  management  of  tbe  farm,  and  in  the 
month  of  August,  1891.  he  called  upon  tbe  defendant  and  inquired  of  him  as 
to  the  cause  of  his  dissatisfactiun.  ThedefendHnt  Cold  htm  be  could  not  work 
the  fHrm;  and  what  occurred  between  tbe  parties  which  the  plaintiff  claims 
justified  him  in  leaving  tbe  farm,  and  abandoning  the  contract,  was  teatiQed 
to  by  him  as  follows:  "I  [meaning  plaintiff]  said,  *If  you  are  dissatisfied 
with  me  on  this  farm,  what  will  you  give  me  to  get  off  from  here?  *  He 
SHid,  •  I  won't  give  you  a  cent.*  He  satd,  *  What  will  yon  give  me  for  dam- 
ages for  coming  on  here?  *  He  said.  '  If  you  were  worth  anything,  I  would 
sue  you,  and  collect  damages  of  you.'  Then  I  asked  him  what  share  of  the 
crops  he  would  give  me.  and  he  said  I  had  not  got  any  crops  there.  He  aaid, 
'  The  sooner  you  get  off  from  tbe  farm,  tbe  better  it  will  be  for  jon  and  ms 
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both.^  He  said.  'You  cannot  get  off  any  too  qoick  to  suit  me.'  He  said 
that  he  had  done  all  the  work  that  was  done  there  all  aommer.  As  lung  aa 
he  had  told  me  to  get  off  from  the  farm,  I  moved  off.  Mr.  Small  wood  told 
me.  at  the  time  we  had  the  conversation  In  the  bam  in  August,  that  1  couldn't 
work  the  farm;  that  I  had  better  get  off  from  it.  He  said  ttiat  I  did  nut 
know  enough  to  work  the  farm.  He  told  me  to  get  off  from  the  farm,  and 
nid  that  I  could  not  work  It."  The  plaintiff  caused  the  agreement  fur  lens- 
Ing  the  farm  to  be  put  In  writing,  and  requested  defendant  to  execute  It,  and 
be  refused.  The  county  court  held,  and  we  think  correctly,  that  wimt  oc- 
«arred  as  testified  to  by  plaintiff  did  not  Justify  him  in  abandoning  the  farm. 
Mortimer  v.  BrtmruTt  6  Bosw.  659;  Ogiivie  v.  Hull,  5  Hill,  52;  SdgerUm  v. 
Page,  20  N.  T.  281;  Code  CItJI  Feoc.  g  1616.  The  plaintiff  should,  notwith- 
standing the  dtssatiafaction  of  the  d^ndant,  have  remained  in  poasessiun  of 
the  farm,  and  performed  his  part  of  the  agreement;  Instead  of  so  doing  he 
Abandoned  the  premises,  and  neglected  to  perform  on  his  part,  and  therefore 
he  cannot  recover  of  the  defendant  for  his  interest  in  the  crops,  ffraoes  v. 
WhiU,  87  K.  Y.  463;  Kiplinger  v.  ffmn,  28  N.  W.  Rep.  121,  61  Mich.  340; 
Segnoldt  y.  Regnoida,  48  Hnn.  142.  Plaintiff  liod  no  right  of  action  for 
tn«ich  of  the  contract  as  an  executory  one.  Ungliah  t.  Manin,  (Sup. )  8  K. 
Y.  Snpp.  283.  We  find  no  errors  In  the  mllngs  of  Uie  trial  court.  The  non- 
«nit  was  ^rogvtt  and  the  judgment  appealed  fiom  ■hould  be  affirmed.  All 
concur. 


Pboflb  v.  Oolb. 

(Supreme  Court,  Geneml  Term,  JPifth  Depnrtinent.  October  SI,  1899.) 

1.  Fiua  FBKTiiraBe— FaocvBiKO  ImmRsniENT  on  Notb. 

On  a  prosecution  uader  Pen.  Code,  {  666,  for  obtoialng  the  slgoature  of  a  person 
as  indorMr  on  b  note  by  falie  preteases,  with  iDteot  to  cheat  and  defraud  hun,  the 
fact  that  the  person  so  defraaaed  waa  creduloui  and  nnwary  is  InunateriaL 

S  &A1IB — QUE8TIO:f  roR  Jdxt. 

In  such  a  prosecution  it  is  for  the  jury  to  say  whether  the  repreaentaUooa  made 
by  defendant  to  the  person  whose  siKnature  was  procured  were  nutde  for  the  uor- 
poseor  inducing  him  to  indorse  the  note,  and  with  Intent  to  cheat  wad  dffilraadUia, 
and  whether  ttiey  were  IfUae,  and  were  calculated  to  deceive  him. 

JL  Baue — EviDEriCB. 

On  a  prosecuUon  adder  Fen.  Code,  8  666,  for  obtaining  the  signature  of  a  person 
as  Indoraer  on  a  note  by  false  pretensoR,  with  Intent  to  cheat  and  defraud  him,  evi- 
dent:e  that  defendant  pf  cured  such  person  to  Indorse  other  notes  from  time  to  time 
to  a  larse  amount,  wMcn  finally  resulted  in  his  flnandiU  rulo,  is  competent  as  bear- 
log  OS  defeadanVs  mctive. 

4.  Sauk. 

In  snclt  case  evidence  of  an  assignment  for  the  beneflt  of  creditors,  made  by  the 
person  so  defrauded,  is  competent  as  part  of  the  history  of  the  ease. 

Appeal  from  court  of  sessions,  Monroe  count;. 

Indictment  of  Anthony  Cole  for  obtaining  a  signature  by  false  pretenses. 
7rom  a  judgment  of  conviction,  and  from  an  order  denying  a  motion  to  set 
aside  the  verdict,  and  for  a  new  trial,  defendant  appeals.  Aftlrmed. 

Aj'gued  before  Dwiqht,  F.  J.,  and  Macohbeb  and  Lewis,  JJ. 

iZafnes  Brot,,  for  appellant-    Chorge  A .  Senton,  DieL  Atty.,  for  the  People. 

Lewis,  J.  The  defendant  was  convicted  at  the  Monroe  eoanty  sessions  al 
tbe  crime  of  obtaining  the  signature  of  one  George  Harmon  as  an  indorser 
upon  a  promissory  note,  by  false  pretenses,  with  the  intent  to  cheat  and  de. 
fraud  the  complainant  Harmon,  under  section  566.  Pea.  Code.  The  indict* 
nent  fully  and  sufficiently  states  the  acts  the  defendant  Is  alleged  to  have 
^ne,  which  constitute  the  crime  be  was  charged  to  have  committed.  It  will 
not  be  n«»8sar7  nor  proKtable  to  rehearse  the  testimony  adduced  upon  the 
trial  tending  to  prove  tbe  aUetHttiona  of  the  Indictment.  There  was  sufficient 
«Tfdrace  to  establisb  them.   Tlie  devices  resorted  to  by  the  defendant  to  in 
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dooe  the  complainant  to  Indone  the  note,  as  chai^fed  in  the  Indictment,  *n^ 
also  to  indorse  a  large  number  of  other  promiwory  note*  from  time  to  time, 
were  of  such  a  character  as  to  excite  car  surprise  that  Mr.  Harmon  was  de- 
ceived by  them.  We  should  suppose  that  a  person,  having  had  tbo  experienoo 
in  the  affairs  of  the  world  Mr.  Harmon  was  shown  lo  have  had,  would  hav* 
at  once  discovered  the  fraudulent  intentions  of  tbe  defendant,  and  would  hav* 
seen  that  the  transaction  was  a  fraud  and  a  sham.  It  is,  however,  a  matter 
ot  history  that  frauds  are  frequently  and  successfully  practiced  upon  ordioarily 
Intelligent  people,  by  devieee  and  scbemas  which  to  the  most  of  us  aaom  so- 
transparently  fraudulent  as  to  excite  our  surprise  that  any  one  could  be  de- 
ceived thereby.  It  does  not  lessen  the  orimiDality  of  the  rogue  that  his  vio- 
tlm  WHS  credulous  and  unwary.  The  law  la  intended  to  protect  all  clnsses 
from  the  wiles  of  criminals.  It  wu  property  left  to  the  jory  to  decide  whether 
the  representations  which  the  defendant  was  shown  to  have  made  to  Mr.  Har- 
mon were  made  for  the  purpose  of  inducing  him  to  Indorse  the  note,  and  witb 
the  Intent  to  cheat  and  defraud  him*  and  whetberthey  were  false  and  were  cal- 
culated to  deceive  him.  Tbe  procuring  of  Mr.  Harmon  to  indorse  other  noten- 
from  time  to  time  to  a  lai^  amount,  and  which  finally  resalted  in  hia  finan- 
cial ruin,  was  competent  evidenoe  bearing  upon  the  motiTM  of  the  defendant 
in  procuring  the  indorsement  alleged  In  the  Indictment.  The  evidence  of 
the  assignment  made  by  Harmon  for  the  benefit  ot  his  oradltort  was  compe- 
tent as  a  part  of  tbe  history  of  tbe  case,  though  not  of  any  great  slgniOoanoe. 
Tbe  rule  of  law  as  to  what  was  necessary  for  the  people  to  prove,  to  convict, 
was  fully  and  oorrectly  stated  to  tbe  Jnry  in  tbe  charge  of  the  court.  We  Qnd 
nothing  in  the  record  calling  for  a  reversal  of  the  conviction.  The  Judgment 
and  OTder  appealed  from  should  be  afilrmed,  and  the  proceedings  remitted  to 
the  court  of  aes^ns  ot  Monroe  county,  with  direottona  to  proceed  thereon.. 
All  concur. 


In  r«  City  of  BooHrarBS. 
In  n  BoBiKsoN  «t  at. 
(Supreme  Court,  OenenU  Tprm,  Fifth  Department.  October  31, 1M9.) 

1.  Coin)BMNATiOH  ov  Lakd  ros  CtTT  Park— CoiTSTiTDTioiiALiTT  or  Law. 

Iawb  ISStJ,  o.  108,  authorlstog  the  dty  of  Rochester  to  acquire  land  for  a  paik^ 
aad  app^ntlQK  oommtBsiooerB  for  tbat  pnrpoee,  is  not  anoonatltntloaal  beoaase  it 
antboraes  tbe  (d^  to  bsU  at  pubUo  anctloQ  aoj  lands  that  be  fouod  UBoecas- 
sary,  on  the  ffrouad  that  it  slves  authority  to  the  oommisekuien  to  purobaae  or 
condemn  land  with  a  view  of  selling  it. 

Sl  Samb-  Award  of  CoicPEKaATioir— Revtbw. 

An  appellate  oonrt  wUl  not  set  aatde  an  award  of  oommisBtoners  ef  oOBUMBBathm 
for  land  taken  for  pabllo  nae,  or  reverse  an  order  of  court  oonttroBliig  thmr  r^NWt, 
unless  tbey  adopted  Bome  wrons  principle  In  arriving  at  tbe  value  of  tbe  lano,  or 
unless  tbe  award  is  grossly  inadequate. 

L  Bamb— BTrnBNOB. 

In  prooeedlDgs  before  connnlBsloDer*  to  determine  tbe  value  of  land  taken  for 
publio  use,  where  the  owner's  witnesses  have  testified  as  to  clay  on  the  land  suit- 
able for  tbe  manufacture  ot  brick  and  mineral  paint,  and  that  they  do  not  know  of 
any  other  similar  olay  in  that  locaHty,  and  have  based  thtir  valuanM  tn  part  tiiere- 
on,  evideooe  that  there  Is  other  and  Better  olay  In  the  yletntty  la  admlssiMa  to  cen- 
tradict  them. 

ft.  Bah  B. 

Such  evidence  Is  also  admlBsible  as  tending  to  show  that  the  clay  on  the  laa* 
taken  is  so  common,  and  found  tn  suoh  large  quaaUttea,  that  the  theoneaaadeidoa- 
lattons  of  tbe  witnesses  ns  to  the  value  of  Ihe  land,  based  OB  Uw  prassaee  of  ataTt- 
are  erroneous  and  mlsieadiuff. 

Appeal  from  special  term,  Monroe  county. 

Proceedings  by  the  city  of  Bochesler  to  acquire  for  park  pnrpoMa  land  be- 
longing to  William  H.  Bobinson  and  others.  From  an  order  appointing^ 
eommiSBloners  to  ascertain  and  report  U»  compensation  to  be  paid,  uid  fraft 
nn  order  confirming  their  report,  Bobinson  appealt.  ABIrawd* 
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Argtkfd  before  Dwioht,  P.  J.,  ftnd  Maoombeb  and  Lswis*  JJ. 
/oAn  itatmond,  for  apptUtnt.  Edwafd  HarrU,  1m  Mspondont. 

LEvns.  J.  By  chapter  198  of  the  Laws  of  1888.  the  city  of  Rooheotw  was- 
anthorized  to  acquire  landta  for  a  park  for  lald  city.  Comminioners  for  that 
porpoae  were  named  in  the  act.  The  aot  oontains  the  uaoal  proTtelons  found 
in  the  various  park  acts  paased  from  time  to  time  for  other  cities  of  the  state. 
An  examination  of  the  records  shows  that  all  the  proceedings  were  camplied- 
with  which  were  required  by  the  act  to  be  taken  fur  the  purpose  of  condemn- 
ing the  appellant's  land.  The  act  oontains  adeqaate  proTisions  for  oompen- 
satton  for  lands  taken.  The  fee  does  not  rest  In  the  city  until  it  is  paid  for. 
The  provision  that  the  city  may  sell  at  any  time,  at  pobtic  auction,  any  landa 
purchased  or  condemned  for  purposes  of  the  park»  which  may  be  found  to  bo- 
unnecessary,  is  usual  in  park  acta.  The  power  is  given  to  procure  land  for 
park  purposes  only.  In  laying  out  and  arranging  ttie  lands  that  may  be  ao- 
quired,  into  a  park.  If  it  be  found  that  land  taken  is  not  needed  for  park  pur- 
poses, the  act  provides  that  the  ciJiy  may  disp(»e  of  it  at  public  auction.  It 
is  not  apparent  why  such  a  provision  should  be  held  to  make  the  act  void. 
It  will  not  bear  the  construction  that  It  gives  authority  to  the  commlBsioners 
to  purchase  or  condemn  land  with  a  view  of  selling  It. 

The  principal  contention  of  the  appellant  is  tliat  the  commissioners  did  not 
award  him  what  bis  land  was  worth.  His  exceptions  relate  solely  to  that 
question.  The  appellant's  testimony  before  the  commissloneni  tended  to 
show  that  there  was  a  quantity  of  clay  on  tlie  portion  of  his  land  selected  by 
the  city  which  was  adapted  to  the  manufacture  of  brick  and  mineral  paints. 
His  witnesses  entered  into  a  detailed  estimate  of  the  quantity  of  cl^  found 
upon  the  land  which  was  suitable  for  the  purposes  mentioned.  They  gavo 
hypothetical  oaleulations  aa  to  what  could  be  produced  by  converting  the  claj 
Into  brick  and  mineral  paint,  and  from  these  CalcuIaUona  drew  Inferenoes 
Hstothe  value  of  the  land;  and  in  the  same  manner  they  estimated  the  value 
of  a  portion  of  the  ^tp^nt^s  land  booause  of  the  presence  therein  of  some 
layers  of  rock.  Bach  evidence  is  notveryconvlneing,  and  la  frequently  quite 
unsatl8fact<»y  and  misleading.  These  theories  were  combatted  by  witnesses 
called  \ij  the  (dty.  Tbetr  evidence  tended  to  show  tliai  tiie  appellant^s  wit- 
nesses were  In  error  as  to  the  quantity  and  quality  of  clay  and  stone  fonnd 
upon  Uie  appellant's  land,  and  as  to  Its  adaptability  to  the  manufacture  of 
brick  or  paint  A  number  of  witnesses  were  called  by  the  city  who  placed 
the  value  of  appellant's  land  at  much  less  than  the  amount  awarded  by  the 
commiisionets.  The  commissioners  viewed  the  premises,  as  the  act  required 
they  shonld,  and  they  thereby  presumably  acquired  Important  informatlim 
which  aided  them  in  flxlng  values.  An  appellate  court  will  not  set  aside  an 
award  of  commissioners  In  such  cases,  or  reverse  the  decision  of  the  spedal 
term  oonflrming  thetr  report,  unless  it  is  made  to  appear  that  the  commis- 
sioners adoptecT  some  wirang  principle  In  arriving  ib  the  value  ot  the  land, 
or  unless  the  aum  awarded  be  grossly  inadequate  and  unequal  in  comparison 
with  other  valuations.  In  re  Boston  Soad,  27  Han,  409;  /»  rv  New  Tbrft, 
it  W.  R.  Co.^  27  Hun,  116.  We  are  satisfied,  from  a  perusal  tit  the  evi- 
dence, that  this  IB  not  a  ease  for  rerersal  because  of  Inadequacy  of  compen- 
sation. 

The  appdlaaVa  eoceqition  to  the  admission  of  the  evidence  that  the  qnall^ 
of  clay  upm  tata  land  extsted  in  large  ^aoUUes  upon  other  lands  Id  th» 
-vlelntty  was  not  well  taken.  One  of  his  witnesses.  In  describing  the  quan- 
tity and  qnali^  of  clay  upon  the  appellant's  land,  stated  that  he  did  not  know 
of  any  other  similar  deposit  of  clay  In  that  looaltty.  and,  when  the  counsel  for 
the  city  proposed  to  controvert  this  evktenee  by  showing  that  there  were  hun- 
dreds (rt  aerca  ti  better  day  and  better  stone  In  ttie  vicinity  of  Boobester,  tbe 
Bppdlanfs  counsel  objected.  This  erldenue  was  proper,  not  only  beoaaae- 
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it  controverted  material  and  competent  evidence  introduced  hy  the  appellant, 
but  for  the  further  reason  that  it  tended  to  show  that  the  clay  upon  appel- 
Jant'a  land  was  80  common,  and  found  in  Buch  large  quantities  in  the  neigh* 
borhood,  that  the  theories  and  calculations  of  the  appellant's  witnesses  were 
-erroneous  and  misleading;  and  it  further  negatived  tlie  claim  ttiat  the  appel- 
lant liada  practical  monopoly  of  that  quality  of  clay.  We  have  examined  all 
the  exceptions  taken  by  the  appellant,  and  find  nothing  in  them  jastifying 
a  reversal  of  the  orders  appealed  from.  The  report  of  the  oommlsaiimeis  ww 
iully  sustained,  and  justifled  by  the  evidence. 
The  orders  i^pealed  from  shoald  be  aflBrmed,  wUh  costs.  All  ooneur. 


SiHHONS  V.  Hazard  et  ol. 
(Supreme  Omat,  Qeneral  Term^  Fint  Department.  Ootolier  SO^  1809L) 

1.  EZAlflKATIOK  OP  PaRTT  BKFOKB  TbIU<— AmDAVlT  BT  Attobxbt. 

Where  an  affidavit  for  the  examination  of  defendants  before  trial  Is  verifled  1^ 
plaintilE's  attorney,  and  refers  to  a  oomplalot  made  on  iDformatioB  and  belief,  s 
fltatement  in  such  affidavit  that  the  attorney  has  kaowladse  of  tbe  aUesaUons  la 
tbe  oomplaint,  without  giving  the  ■onroes  of  the  lafonnatlon,  la  Intnfflolent. 
■%  Sixi— Nbobssitt  roa  BzAinNATtoK. 

Bucb  an  affidavit  is  iDsufflcient  where  it  fails  to  show  tbe  oecessity  or  Impor- 
taoce  of  tbe  examination  before,  rather  than  at,  the  trial,  or  that  suoh  detendanta 
ooold  not  be  bad  as  witnesses  at  tbe  trial. 

■&  SiJIB — RE8IDBNCB8  OF  WiTMESSBB. 

Under  Code  Civil  Froa  1 872,  requiring  an  affidavit  for  the  examlnatioa  of  parties 
before  trial  to  state  the  names  and  residences  of  ail  parties  to  tbe  action,  a  state- 
ment that  tbe  residences  of  defendants  sought  to  be  examined  is  unknown  la  iasuf- 
flclent,  where  there  is  no  evldenoe  that  an  effort  was  made  to  ssoertaln  their  piaoes 
of  residence. 

-4  Same— BzAHiKATiON  or  Sbvbhal  Dbtbndaktb. 

Wbere  more  than  one  defendant  is  sought  to  be  examined,  the  affidavit  should 
state  what  is  expected  to  be  proved  by  each. 

6.  CoBPOBATIONS— MlSMAlTAaBlIBNT— AOTIOX  jLOAIHST  OrVIOBBS. 

In  an  action  for  damages  for  the  dishonest  management  of  an  insnranoa  oom- 

pany,  and  for  the  unlawful  appropriation  of  money,  evidence  of  the  namber  of 
policy  holders,  and  as  to  wbetber  or  not  there  was  issued  a  notice  for  tbe  ooUeotion 
of  an  auesBment,  or  an  assessment  was  collected,  for  tbe  purpoae  of  paying  plain- 
tiff's claim,  is  Irrelevant  and  immaterial. 

Appeal  from  special  term,  New  York  county. 

Action  by  Uichard  L.  Simmons,  as  administrator  of  the  estate  of  Cella  R. 
-Simmons,  deceased,  against  Edward  G.  Hazard  and  otherSi  to  recover  dam- 
jiges  for  an  alleged  fraud  in  the  management  uf  the  affairs  of  a  corporation. 
Plaintiff  obtained  an  order  for  the  examination  before  trial  of  defendants  Ed- 
ward C.  Hazard  and  Lewis  A.  Osborn. .  From  an  order  denying  a  motion  to 
vacate  the  order  for  their  examination  under  Code  Civil  Froc  §873,  defend- 
Ants  Hazard  and  OslMrn  appeal.  ECuversed. 

Fur  decision  on  former  appeal  by  defendants  from  an  order  refusing  to  va- 
■cate  the  order  for  their  examination,  see  11  N.  Y.  Supp.  511. 

Argued  before  Van  Brunt.  F.  J.,  and  O'Bbien  and  Lawbenob.  JJ. 

Charles  C.  Zeeda,  for  appellants.   Morae  dk  Wenel^,  tor  respondent. 

0*Bbien,  J.  The  plaintiff  was  substituted  for  Celia  B.  Simmons,  wtio 
•originally  appeared  in  this  action  for  herself  and  others  who  might  elect  to 
join  therein  against  the  defendants,  except  the  receiver,  as  directors  and 
-ofiicers  of  the  Ck}-operative  Life  &  Accident  Association  of  the  United  States, 
to  recover  damages,  on  the  ground  of  alleged  fraud  in  the  management  of  tbe 
affairs  of  that  company,  misapplication  and  misappropriation  of  its  funds, 
and  unlawful  disposition  of  its  property.  Certain  objections  to  the  satficiency 
of  the  order  for  tbe  examination  of  these  defendants  weie  presented  to  tbe 
•eonrt,  and  ue  relied  upon,  which  may  be  briefly  referred  to.  It  la  iniiated 
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that  the  present  aflSdavlt  is  not  in  nny  material  respect  better  or  stronger 
than  the  one  already  judiciiilly  declared  insufficit>nt,  as  pointed  out  in  tlie- 
opinion  of  the  presiding  justice  upon  the  furiner  appeal.  Simmons  r. 
Hazard,  (Sup.)  11  N.  Y.  Supp.  511.  He  therein  sajsthattheorder  "should 
have  been  vacated,  if  for  no  other  reason,  b^-cause  the  alTidavlt  upon  which  It 
was  ffranted  was  venQed  by  the  attorney  for  the  plaintiff  without  any  suffi- 
cient reason  being  given  therefor."  The  present  adldavlt  is  again  verified 
by  the  attorney,  but  from  it  it  appears  that  the  original  plaintifT  has  since 
died,  iind  tliat  the  present  plaintiff  is  ignorant  of  tlie  facts  going  to  con- 
stitute the  cause  of  action,  and  the  present  attorney  swears  that  the  facts- 
are  within  his  personal  knowledge.  If,  however,  we  examine  the  aifldavit, 
in  view  of  this  positive  statement  of  the  attorney,  and  its  reference  to  the 
complaint,  which  is  upon  information  and  belief,  it  is  subject  to  the  criticism 
that  tlie  attorney's  knowlndge  is  derived  from  the  statements  contained 
in  the  complaint,  and  that  the  facts  are  known  to  the  attorney  to  be  stated  In 
tht>  com])laint;  but  the  attorn>'y  nowhere  asserts  that  be  lias  now  or  ever 
had  any  personal  knowledge  of  the  facts  thus  alleged.  As  said  in  the  opinion 
upon  the  former  appeal :  "  These  affidavits  should  be  made  by  the  party,  he  or 
she  being  tlie  only  one  who  can  asseverate  as  to  his  or  her  own  knowledge  or 
information, — material  allegations.  There  is  nothing  in  the  affidavit  under 
consideration  to  show  that  the  attorney  had  any  peculiar  knowledge  as  to  any 
of  the  facts  necessary  to  be  established."  We  do  not  think,  therefore,  where 
an  affidavit  to  support  an  order  of  this  kind  makes  reference  to  a  complaint 
which  is  made  upon  infurm:itl»n  and  belief,  that  a  statement  by  such  attor- 
ney that  he  has  knowledge  of  such  allegations  In  the  complaint  is  sufficient. 
What  is  required  is  that  the  person  applying  for  the  order  should  have  per- 
sonal knowledge  of  the  facts  upon  which  the  right  to  such  order  depends,  or, 
in  the  absence  of  such  knowledge,  where  he  moves  upon  statements  made 
upon  Information  and  belief,  the  sources  of  the  information  should  be  given. 
Had  the  attorney  here  stated  that  he  knew  the  facts  of  his  own  knowiedger 
and  tlie  circumstances  under  which  such  personal  knowledge  was  acquired, 
we  think  it  would  have  been  sufficient.  But  where,  as  here,sucli  knowledge 
consists  of  the  allegations  of  a  complaint  made  upon  information  and  belief, 
it  is  clearly  insufficient.  It  may  be  that  the  attorney  intended  to  asseverate 
his  personal  knowledge  of  the  facts;  but,  as  this  is  not  entirely  clear,  the 
doubt  arising  from  tlie  attorn^*B  formulation  of  the  affidavit  la  not  to  be  re- 
solved in  his  favor. 

Apart  from  this,  however,  there  are  other  and  more  serious  defects  shown 
upon  the  papers.  No  reason  is  assigned  showing  the  necessity  or  importance 
of  the  examination  before,  rather  than  at.  the  trial,  or  for  supposing  that  the 
defendants  coald  not  be  had  as  witnesses  at  the  trial.  The  only  attempt  to 
comply  wtlh  this  requirement  Is  the  bare,  naked  statement,  which  is  clearly 
in8ufficient,'*'that  the  pI^ntifF  Intends  to  use  the  deposition  taken  pursuant 
to  the  order  sought  herein  upon  the  trial  of  this  action." 

AnotbOT  defective  statement  la  that  the  place  of  residence  of  the  defend- 
ants Meraereau  and  Osbom  la  unknown.  With  respect  to  both  of  these,  tft 
was  shown  that  their  names  and  residences  appeared  in  the  New  Toi^  Ciffy 
Diiectory;  that  of  the  defendant  Osboru  havbig  regularly  and  oorrectty  ap- 
peared fur  more  than  80  years  past.  The  section  *  requires  that  the  names  and 
residences  of  all  the  parties  to  the  action  should  be  stated,  and  this  cannot  be 
hell)  to  have  been  complied  with  by  a  bare  statement  that  they  are  unknown 
to  the  affiant,  without  some  evidence  being  furnished  that  Inquiry  has  been 
made  to  ascertain  ttiem.  coupled  with  some  fact  showing  that  there  is  diffi- 
culty in  learning  them.  We  think,  too.  that  where,  as  here,  more  than  one- 
defendant  is  sought  to  be  examined,  what  Is  expected  to  be  proved  by  each* 
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witness  should  be  stated.  The  affiant  itatea  "tbat  it  is  material  and  necea- 
«ary  for  plaintiff  to  prove  the  namber  of  members  of  said  insurance  company 
at  the  time  of  the  death  of  plaintiff's  insured;  also  the  sending  out  and  col- 
leolinff  of  an  assessment  for  the  purpose  of  paying  plaintiff's  claim,  which 
Assessment  was  sent  out  and  collected,  as  deponent  balieves,  from  a  card  con- 
taining the  same,  which  is  in  deponent's  possession,  all  of  which  facts  are 
within  the  knowledge  of  said  Hazard  and  Osborn."  Assuming  such  facts 
to  be  material  and  necessary,  if  either  of  tliese  witnesses  can  furnish  the  tea- 
timony,  then  no  reason  exists  for  the  examination  of  the  other;  and  if  only  a 
part  of  such  information  rests  with  one,  and  another  portion  with  the  other, 
of  the  witneaaea  named,  than  the  Information  wbl<»  Is  desired  from  each 
abonld  be  stated.  We  think,  bowarar,  there  Is  gtave  doubt  as  to  whether 
such  evidence  Is  at  all  material  and  necessary,  or  as  to  whether  or  not  it  is 
within  the  isaues  framed  by  the  pleadings.  The  action  itself  is  to  recover 
■damagea  resulting  to  plaintiff  from  the  dlahoneat  management  of  thecorporar 
tion,  and  for  the  unlawful  appropriation  of  some  #46,000  to  the  use  of  cer- 
tain of  the  defendants  named,  and  the  destruction  of  a  valuable  bualneaa. 
worth  $600,000.  The  nlevanigr  and  materiality  to  such  a  cause  of  action  €< 
testimony  in  r^ptfd  to  the  number  of  policiy  holders,  and  at  to  whether  or 
not  there  waa  Issued  a  notice  for  the  eoIlecUon  of  an  assassment,  or  an  aa- 
seasment  oollected,  for  the  purpose  of  paying  plaintiff's  claim,  are  not  ^uuv 
«nt.  It  la  true  that  great  liberality  is  allowed  with  respect  to  the  examlnar 
tlon  of  parties  where,  by  reason  of  their  peculiar  lelatltHis  of  trust  or  confi- 
dence to  the  plaintiff,  the  latter  neceesarlly  railed  upon  the  good  faith  and 
honesty  of  anch  persons.  In  these  cases,  in  the  absence  of  personal  knowl- 
edge, and  upon  a  showing  that  the  plaintiff  haa  ground  to  auspect  the  good 
faith  ot  persons  holding  to  him  either  the  relation  of  trustee  or  agent,  an  op- 
portunity to  examine  snch  persons  should  be  afforded.  The  principle  (tf 
those  cases,  however,  la  easily  distinguishable  from  the  present.  Here  the 
plaintiff  charges  Uie  defendanta  with  the  dishonest  appropriation  to  tlielr  own 
uae  of  moneyti  of  a  cinporaUon  in  whidi  bia  intestate  was  a  polf^  bolder. 
It  Is  but  fair  that  such  charges  should  be  made  upon  the  personal  knowledge 
of  those  in  poaseasItHi  of  the  facts*  or  that  aucb  Information,  and  the  aoureea 
thereof,  abonld  be  st^ed,  as  to  fumi^  a  reasonable  ground  for  conclndlng 
tliat  Uie  charges  thus  made  were  In  good  faith  honestly  entertainedf  and  that 
the  informatloD  songht  to  be  elidted  waa  necesaary  and  mitterial,  and  auch 
aa  should  be  furnished  to  the  plaintiff  now,  rattier  than  compel  him  to  await 
the  trial  of  the  action.  It  should  he  remembered  that  these  orders  are  not  to 
be  granted  as  of  oourse,  but  are  to  be  allowed  upon  compliance  with  ttie  statu- 
tory requirements,  and  in  the  exercise  of  a  sound  discretion.  If  we  may  dia- 
tegard  any.  we  may  dlsr^ard  all,  of  the  statutory  requirements,  becaose  It 
is  nut  easy  to  determine,  if  any  can  be  dispensed  with,  which  ones  are  essen- 
tial. It  would  have  been  proper  for  the  legislature,  had  that  been  the  policy, 
to  have  allowed  examinations  of  parties  and  witnesses  before  trial  aa  <^ 
■course,  and  without  making  the  same  depend  upon  compliance  with  certain 
requirements  of  the  Code.  In  what  respect  these  have  been  violated,  we 
have  again,  as  upon  the  former  appeal,  endeavored  to  point  out;  and  to  the 
end  that  the  plaintiff  may  have  another  opportunity  of  complying  therewith, 
we  have  concluded  that  the  order  appealed  from  should  he  reversed,  and  that, 
upon  payment  of  the  coats  and  dishorsaments  of  this  appeal,  the  plaintifl 
should  be  aUowed  to  nnow  the  application  npon  new  papen.  AU  oonenr. 
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Ansebsoh  v.  Dithdkb  Stati  Bamk* 
(Supreme  Court,  Special  Term,  TaUa  County,  April,  18ML) 

nMOmxU  iHSTSOmSTB— PHOQT  or  IkDOBWB'S  SlOKJkTDSB. 

One  olaimlng  to  tM  P.  fraudulenUy  and  without  oonsidentlon  proonred  tnm  de 
findant  m  dntrt  paj>ble  to  P.  Tb*  oublw  of  phdntUE,  to  whioh  it  WM  IndOEMd, 
taiUfled  that  it  waa  i^aaanted  oae  Introdnead  ta  blm  aa  B.,  aoS  Uiat  lie  wtcw 
tba  Latter  indorse  IL  A  witneu  for  plaintiff  tastlfLed  tbat  the  iodorBementa  of 
B.  and  F.  were  in  the  sune  haDdwrltlng.  There  wu  no  evidence  that  the  per- 
aoo  who  represented  himself  aa  P.  indorsed  the  name  of  P^  or  tbat  P.  and  B.  were 
the  same  paraon.  Said,  that  ]^ntlfl  faUad  to  piova  tha  Ranviaansaa  of  P.'a  ta- 
doraeinant,  aad  oonld  not  reoover. 

Action  I17  Crtttendo*  0.  H.  AndenoB  against  the  Daudes  State  Bank. 
Jadgioeat  for  defendant.  rialntUt  moroi  for  a  new  trIaL  Denied. 

W.  7.  Morris  and  John  eUhtU,  tor  plaintiff.  Srt»0$  d  atmd«fii»  and 
Mr.  Xeftfy,  for  defendant . 

Hatt.  J.  Tbis  aotion  Is  brought  to  recorer  the  enm  of  $300  upon  a  bill 
of  axebanKe  issued  by  tha  defendant  upon  the  Importers'  &  Traders*  National 
Bank,  of  Kew  Tork  dty,  payable  to  the  order  of  Joho  G.  Feck.  The  draft 
was  obtained  by  fraud  and  without  consideration.  The  cause  was  tried  be- 
fore a  jvTj,  and  reaulted  In  a  verdict  for  the  defendant  by  direction  of  the 
court.  Tbe  plaintiff  now  novea  for  a  new  trial  upon  the  mfnutea.  It  ap- 
pears front  Ui»  evidence  tabeo  upon  the  trial  that  on  tbe  9th  day(^  Frivaaiy, 
1885,  a  man  c«JIed  at  the  defeodaat's  banking  house,  in  the  vUlage  of  Dun- 
dee, and  reqaested  tbe  cashier  of  said  bank  to  cash  a  check  drawn  on  tbe 
Geneva  Kauonal  Bai^,  of  New  York,  for  $965,  which  purported  to  hav«  been 
nude  and  signed  by  Ben.  F.  Beed,  and  payable  to  the  order  of  Jones  &  Ayers, 
btaring  date  F^ruary  7,  18S5.  Upon  the  back  of  tbe  check  were  the  naineB 
Jones  A  Ayen  and  John  C.  Peiek.  The  man  who  presented  the  cbeok  stated 
to  the  cashier  that  his  name  was  John  C.  Peck,  and  that  he  desired  from  tbe 
proaeada  of  the  check  a  draft  on  New  Tork  for  $800,  payable  to  the  wder  of 
John  C  f  e(dE.  and  the  balance  of  tbe  check  he  desired  in  currency.  Tbe 
cashier  of  the  bank,  who  supposed  he  was  familiar  with  the  firm  signature  of 
Jones  &  Ayeis,  and  believing  the  indoreemeot  on  the  check  to  be  goauine, 
and  knowing  the  firm  to  be  good,  caslied  tbe  check  by  giving  to  tbe  applicant 
tbednf  t  in  question  and  $665  in  onrrency.  The  check  pi-oved  to  be  a  forgery, 
and  wan  ntlerly  wwUileas.  The  faet  that  tbe  draft  was  obtained  by  fraud 
was  cfHkceded,  or  rather  not  dispnted.  by  the  plaintiff,  apon  tbe  trial.  Tbe 
principal  questions  to  be  considered,,  therefore,  are.  does  the  evldenoe  show  that 
the  plaintiff  obt«ined  a  good  title  to  the  draft,  and  did  be  oUain  it  in  the 
usual  eoorse  of  business  a»d  tw  a  valuable  consideration,  without  uotice  of 
the  fraudolent  eirennBtauees  by  which  it  waa  obtained?  If  he  did,  be  is  en- 
titled to  recover  the  amount  of  the  draft.  A  holder  of  negotiable  paper,  wlio 
takea  it  before  maturity  for  a  valvable  oenaideratioD,  in  the  ueoal  course  of 
bosioees,  without  knowledge  of  facts  which  impeaoh  its  validity  aa  between 
antecedent  parties,  is  deeaied  a  bona  fide  holder.  If  the  plaintiff,  however, 
befoie  he  purchased  the  draft,  knew,  or  as  an  ordinarily  prud«it  man  had  rea- 
son to  believe  from  cfrcumstances  brought  to  his  knowledge,  that  tbe  defend- 
ant ba«L  or  daiued  to  hnve,  a  defense  to  said  draft,  then  the  plaintiff  is  not 
an  Inneennt  holder.  When  the  defendant  proved  upon  tbe  trial  tbat  the  draft 
was  proeused  bfl<  fraad  and  without  eeosidefation,  it  then  devolved  vpon  the 
plaintiff  ta  [wcefve  that  he  bad  a  good  title  to  tbe  draft,  aad  that  he  took  it  in 
the  usnal  conxse  of  business  for  a  vailt«M)le  considieratiQn.  and  without  knowl- 
edge of  any  of  tha  facts  wbiob  inpeaelMil  ita  vatiditr^  Smk  t.  JH^mtdoif 
m  N.  T.  aOl.  26  N.  S.  Bep.  402. 
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If  all  of  these  points  had  been  disputed  opon  the  trial,  then  the  case,  no  doobtr 
should  have  been  submitted  to  the  Jury.  There  is  one  material  point,  how- 
ever, which  was  not  denied  or  disputed  by  the.  plain  tift,  and  which,  in  oiy 
judgment.  Is  fatal  to  his  right  to  recover.  Mr.  Bavld  Hpyt,  the  caslifer  of 
the  Monroe  County  Savings  Bank,  of  Rocliester,  who  waa  called  by  the  plain- 
tiff HS  an  expert  witness,  testified  that  the  signatures  of  John  C  Fel^  upon  th» 
back  of  the  'forged  check  and  the  draft  were  in  the  handwriting  of  the  aame 
person.  Upon  the  cross-examination  he  waa  asked  the  question  whether  the 
signature  James  Bell  upon  the  draft  was  written  by  the  same  person  tha& 
wrote  the  name  of  John  C.  Feck  upon  the  draft,  and  lie  answered  that  it  waa. 
This  fact  was  not  disputed  or  denied  by  the  plaintiff.  There  is  no  erldencfr 
in  the  case  that  James  Bell  is  the  same  person  who  obtained  the  draft  from 
the  defendant,  and  reprraented  to  the  oiahler  of  the  bank  that  bis  name  was 
John  C.  Peck.  There  la  no  evidence  in  the  case  that  the  man  who  claimed  to 
be  John  0.  Peck,  and  who  obtained  the  draft  from  the  defendant,  ever  In- 
dorsed the  name  John  C.  Feck  to  the  forged  check  or  the  draft.  But  it  doea 
appear  from  the  undisputed  evidence  In  the  cue  that  the  name  of  John 
G.  Feck  upon  the  draft  waa  forged  by  James  Bvll.  The  plaintiff's  cashier 
testified  that  James  Bell  was  Introduced  to  him  by  n  citizen  of  CarionTllle* 
and  that  he  saw  Bell  sign  his  mime  upon  the  draft;  that  he  did  not  know  who 
John  C.  Peck  was,  and  did  not  know  his  signature.  It  is  a  rule  of  law  well 
settled  that,  to  give  title  to  the  holder  of  a  negotiable  instrument  or  bill  of  ex- 
ciiange  payable  to  the  order  of  a  person  nam^  therein,  it  mast  have  the  genu- 
ine Indorsement  of  the  payee  upon  it.  In  an  action  by  the  holder  a^nat  the 
maker  of  a  bill  or  note  payable  to  order,  the  holder  most  prove  the  signature 
of  the  payee  to  be  genuine.  Bacon,  in  laying  down  the  rule,  says  the  mon^y 
is  to  be  paid  to  him  in  whose  favor  the  bill  is  drawn,  or  the  indorser  in  case 
it  be  indorsed  over,  in  which  case  It  seems  the  drawer  and  the  drawee  must 
take  notice  at  their  peril.  6  Bac.  Abr.  7B8.  Again,  he  says:  **A  tmnsrer 
by  indorsement  can  only  be  loade  by  liim  who  has  a  right  to  make  it,  and 
that  is  the  payee." 

When  the  cashier  of  the  Dundee  State  Bank  signed  and  delivered  the  draft 
in  question<to  the  man  who  said  his  name  was  John  O.  Peck,  it  undertook.  In 
the  event  of  its  dishonor,  to  pay  that  sum  to  John  C.  Peck  or  his  indoraees. 
An  equally  familiar  rule  of  mercantile  law  is  any  holder  of  that  lAll  must 
show  the  genuine  indorsement  of  John  0.  Feck  thereon  before  be  can  recovw. 
The  indorsement  of  the  payee  must  be  shown  to  be  genuine,  because  without 
thai  it  cannot  appear  that  the  payee  made  the  order,  upon  the  existence  of 
which  depends  the  title  of  the  holder  to  the  draft.  The  rule  is  thoroughly 
established  that  a  forged  Indorsement  does  not  pass  title  to  commercl^ 
paper  negotiable  only  by  indorsement,  and  payment  by  the  drawer  or  drawee 
of  a  forged  draft,  although  purch:ised  in  good  faith,  is  no  payment  atall  as  to 
the  true  owner.  Grace*  v.  Bonk.  17  K.  Y.  205;  Citizens'  Nat.  Bank  qf 
Davenport  v.  Importers'  &  Traders'  Bank,  119  N.  Y.  200,  23  N.  E.  Kep.  540. 
It  was  the  plaintiff's  duty  to  see  to  it  that  the  payee  had  indorsed  the  draft, 
and,  if  he  neglected  to  do  so.  he  took  the  draft  at  his  own  risk.  Corn  B^- 
change  Bank  v.  Naanait  Bank,  91  N.  Y.  74,  81.  In  other  words,  the  plain- 
tiff, when  he  purchased  the  draft  of  James  Bell,  was  bound  to  ascertain  that 
the  signature  of  John  C.  Peck  thereon  was  that  of  the  genuine  payee,  and  It 
is  no  excuse  that  he  purchased  the  draft  in  good  faith  and  for  viUne  upon  the 
indorsement  of  a  person  bearing  the  same  name  as  the  payee.  The  rule  thrt 
the  payee  must  first  indorse  a  note  is  founded  upon  the  fact  that  he  alone  can 
transfer  it  and  give  title  to  the  purchaser.  It  is  contended,  however,  by  the 
learned  counsel  for  the  plaintiff,  that  John  0.  Peck,  the  payee,  was  »  flet^oos 
person,  and  therefore  his  ind<»Banent  was  nnneoessaiy  to  pass  the  legal  tfUa 
to  the  phantifl. 
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In  an  action  brouglit  hy  ttie  t^ptder  on  a  draft  against  the  maker  where  It  is 
payable  to  order,  in  order  to  dispense  with  the  necesaiCy  of  proving  the  in- 
dorsement of  the  payee  to  be  genuine  un  the  ground  that  the  payee  Is  a  Peti- 
tions person,  the  plaintiff  must  show:  FiTst,  tliat  he  knew  the  p:iyee  was 
a  fictitious  person  at  the  time  lie  tuade  ttie  draft :  aetxmd,  t)i»t  he  indorsed 
the  name  ot  a  flctltious  payee  upon  the  draft,  and  then  transferred  it  to  a 
&ofia^2d«  holder  for  value.  Or,  if  the  payee  l>e  a  real  person,  the  plaintiff 
must  show:  First,  that  the  indorsement  of  the  payee  was  lorged  by  the 
maker;  tacond,  that  the  maker  negotiated  Ihe  draft  with  such  forged  in- 
dorsement upon  it  to  a  bona  fide  Irolder  for  value.  The  law  in  anch  cases 
estops  tlie  maker  of  the  draft,  who  has  himself  made  it  payable  to  a  flctitious 
person  and  has  indorsed  the  name  of  his  fiction  upon  it,  or  who  has  made  it 
payable  to  a  real  person,  and  forged  tlie  name  of  the  payee  upon  it,  and  then 
transferred  it  over  to  a  bonafi^tt  holder  for  value,  from  denying  his  liability 
on  such  a  draft:  and  it  has  been  held  that  it  may  be  sued  and  declared  upon 
by  a  bona  fide  holder  for  value  as  payable  to  bearer.  Mayor,  etc,  v.  Bank  <^f 
England,  21  Q.  B.  Div.  160;  Bennett  v.  Pamell,  1  Camp.  130;  Flets  v.  John- 
eon,  3  Hill,  112;  Minet  v.  Gibeuu,  3  Term  K.  482;  Shipman  v.  Bank,  126  N.  Y. 
330,  27  N.  E.  Bep.  971.  It  will  be  seen,  therefore,  from  a  close  examination 
of  these  cases,  that  bills  of  exchange  and  promissory  notes  indorsed  by  a  ficti- 
tious payee  can  only  be  enforced  against  the  maker  when  he  puts  them  in  cir- 
culation with  knowledge  that  the  name  of  the  payee  is  a  fictitious  person.  It 
is  the  knowledge  and  intent  of  the  payee  when  he  negotiates  the  paper  that 
determines  its  validity  and  his  liability.  The  lievised  Statutes  of  this  state 
provide  that  when  notes  or  bills  of  exchange  are  made  payable  to  the  order 
of  tho  makei  thereof,  or  to  the  order  of  a  fictitious  person,  if  negotiated  by 
the  maker;  they  have  the  same  effect  and  are  of  the  same  validity,  as  against 
the  maker  and  all  persons  having  knowledge  of  the  facta,  as  if  payable  to  the 
bearer  1  Bev.  St.  p.  768,  g  5;  Bank  v.  AUep,  79  K.  Y.  536;  Maniort  v.  Rob- 
erte,  4  E.  D.  Smith,  83.  U  Is  quite  clear  that  under  the  statute  above  re- 
ferred to  notes  or  hills  payable  to  the  order  of  a  fictitious  person,  in  order  to- 
be  treated  as  notes  and  bills  made  payable  to  l>earer,  must  be  negotiated  by 
Uie  maker  with  knowledge  of  those  facts.  Judge  O'Bkien,  in  the  case  of 
Shipman  v.  Bank,  supra,  in  construing  the  above  statute,  says  that  paper 
made  payable  to  the  onler  of  a  fictitious  person,  and  n^otiated  bji  the  maker, 
has  the  same  validity,  as  against  the  maker  and  all  persons  having  knowledge 
of  the  facts,  as  if  payable  to  bearer.  He  also  says:  "  We  are  of  the  opinion 
that  this  rule  applies  only  to  paper  put  Into  circulation  by  the  m^er  with 
knowledge  that  the  name  of  the  payee  does  not  represent  a  real  person.  The 
maker's  intention  is  the  controlling  consideration  which  determines  the  char- 
acter of  suL'h  paper.  It  cannut  be  treated  as  payable  to  bearer  unless  the 
maker  knew  that  the  payee  was  a  fictitious  person,  and  actually  Intended  to 
make  the  paper  payable  to  a  fictitious  person."  Daniel,  in  his  work  on  Nego- 
tiable Instruments,  (volume  1,  g  140,]  says  that  if  a  draft  or  note  is  payable 
to  some  person  known  at  the  time  to  exist,  and  present  to  the  mind  of  the 
drawer  when  he  made  the  draft  as  the  party  to  whose  order  it  was  to  be  paid, 
the  genuine  indorsement  of  such  payee  is  necessaiy  in  order  to  entitle  the 
bolder  to  recover  thereon.  It  has  been  repeatedly  held  by  the  courts  of  this 
state  that  the  drawer  of  a  draft  is  not  bound  by  the  payment  made  by  the 
payee  upon  a  forged  indorsement.  The  payee  was  bound  before  payment  to 
ascertain  the  genuineness  of  the  indorsement.  Welsh  v.  Bank,  73  N.  Y. 
424;  Vagliano  v.  Bank,  22  Q.  B.  Dir.  lOS.  The  Indorsement  by  James 
Bell  of  the  name  of  John  C.  Feck  upon  the  draft,  with  intent  to  deceive  the 
plaintiff,  and  to  pat  tlwdraft  in  circulation,  constituted  the  crime  of  forgery, 
flven  though  John  G.  Peck  were  a  flctltious  payee.  The  rules  of  commercial 
law  governing  negotiable  paper  may  not  always  work  onaplate  jnstioe*  but » 
v.20k.y.b.iu).9 — 33 
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reg;ard  tor  tbe  conAdenoe  ud  secnrtty  wh|efa  ^onld  govern  in  metcuitils 
transHcttODB  of  thia  kind  demaiMls  a  rigU  iqipUoattoa  wben  a  proper  oue 
ail8«e. 

Tb«  Dundee  State  Bank  execated  and  deliTered  tbe  bill  of  exchange  to 
qaetfelon  to  John  G.  Peck,  and  made  It  payable  to  hla  ordw.  It  did  not  isaue 
or  iDtend  to  issue  the  draft  to  a  flotitious  person  or  to  a  Bctitions  John  C. 
Peek;  and  to  bcdd  that  the  pajeeuf  tbe  draft,  John  C.  Petit,  was  a  flotitious 
person,  and  that  tbe  defendant  is  eetepped  from  dlspuUng  that  fact,  and 
mast  pay  tbe  draft  becaase  it  happens  to  fail  into  tke  bands  ot  a  bona  fiSa 
purchHser  tor  TBiue.  la  to  go  beyond  alky  authority  I  have  been  able  to  dis- 
cover or  any  which  I  believe  to  exist.  Peck  was  the  ap[>tic!BDt  for  tbe  draft, 
and  be  was  tbe  person  to  whose  order  it  was  made  payable.  The  eai^ier  of 
the  bank  recognized  him  as  such  person,  and  whatever  mi^  liave  been  the 
reserved,  concealed,  and  fraudulent  intentirai  of  the  f4}pHcaBt  who  claimed 
to  be  J4An  G.  Peck  are  wholly  immaleriaJ.  There  can  be  no  doubt  that  the 
oaibivr  of  the  Dundee  State  Bank  had  no  other  idea  than  that  tbe  bill  would 
be  paid  to  the  order  irf  the  John  G.  Peck  to  whom  be  delivered  tbe  dnft.  To 
bold  tmder  tbese  oircumstances  that  John  G.  PfOk  was  a  flotitious  person, 
and  that  tbe  draft  may  be  negotiated  and  recovered  upon  as  a  note  or  bill 
payable  to  bearer,  would  be  a  nMist  dangerous  rale  to  adopt,  and  one  tending 
to  destroy  the  chief  value  of  bills  of  exchange  md  negotiable  paper.  Aa  an 
example,  suppose  tbe  person  representing  hiuseif  to  the  Dundee  State  Bank 
as  John  G.  Peck  was  an  honest  maa,  and  tb^  was  bit  genalne  name,  and 
that  he  applied  in  good  faith  f<R-  a  dnift  myable  to  bis  order  with  a  view  of 
purcbasing  groceries  in  the  city  of  New  York;  sappoae  further  that  be  deliv- 
ored  it  to  James  Bell,  who  was  bis  ooDfldential  cteft  <w  ewhler,  tor  safe' 
keeping  until  anch  time  aa  he  might  desire  to  nee  %,  and  that  Jamca  Bell 
should  forge  tbe  name  of  John  0.  Peek,  and  pass  it  to  the  plaMiff. — woald 
the  learned  ooansel  for  the  platntlfl  eonteiul  Uiat  tbe  drawee  or  drawer  of 
tbe  dtatt  eoaM  be  eompelled  to  pay  i$  asffi  It  had  received  tbe  genuine  Ib- 
'  donwment  of  the  pi^ee  ?  Certainly  not.  The  preeumptioB  of  law  ta  that 
tbe  draft  was  drawn  with  the  intent  of  vesting  tbe  title  in  J<din  G.  Peek,  and 
in  Urn  akme;  consequently  it  is  only  through  him  that  a  title  eoald  be  de- 
rived, and  on^  1^  title  given  by  taim  and  evidcaoed  by  bis  iDdMseawnt  that 
a  valid  pBfmmt  coald  be  made.  It  appearing  froai  tbe  evidence  in  this  oMe 
that  the  name  o(  John  G.  Pe<^  upon  the  4toaft  waa  forged  1^  Jmaa  BeiL 
The  loBSf  ttieiefore,  resulting  f vom  this  frnod,  tbe  |rialatlfl  most  aoatalM,  uid 
agalmt  its  perpetrator  ranst  aeek  reli^.  The  metkm  for  a  new  trU  la 
nted.  wUh  tlO  eueti  te  tbe  detondant. 


BONKET  V.  LACHMAR  «t  tA. 
(Supnme  Co%trU  General  Term,  Sint  Department  Ootobsv  90,  UOt.) 

AnmnaT'-CoKunEAi.  ATUKS-^oanoionoir  or  rma  Ptasoir. 

Im  aa  aotloD  tor  oonvenfon  of  pn^rty  taken  uader  an  ezaeDtloB  atetnet  plala* 

tiff,  he  mar  show  that  the  judgmeat  ag^nst  him,  on  whioh  the  exeoaUoa  was  la- 

aaed,  Is  void  for  want  of  JurlBdiotion  <a  bU  persoQ. 

Exceptleas  from  clrcnit  court,  Ifew  Tork  oonnty. 

Action  by  Adrian  Bonnet  against  AN)ert  Laehmaa  and  otben  for  the  con- 
version  of  certain  personal  property.  Tbe  complaint  was  dtsnissed,  and 
l^atift's  exceptions  were  ordered  to  be  Iteard  in  tbe  first  inatasoe  at  genual 
tarm.   Exceptions  susOained. 

Argnsd  before  Yam  Bbitht,  P.  J.,  and  O'Biubn  and  P^Tntami.  JJ. 

BartUU.  WUaon  A  Hayden,  {B.  T.  BartUU,  ot  coaaMl,)  for  fUlntlft. 
Htrmmm  Ftank,  for  defendants. 
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Pattebson,  J.  Oo  the  trial  of  tills  muso  the  oomplaint  was  diamlBsed. 
and  the  exceptions  were  ordered  to  be  heard  iu  the  Qrst  instance  at  the  gen- 
eral term.  The  action  was  for  the  conversion  of  certain  pej;80jial  property, 
tbB  comphiint  containing  the  fwoper  allegations,  but  aI^o  setting  forth  that 
the  taking  and  converalon  of  the  property  t>y  the  defendants  was  under  an 
execution  issued  on  a  pretended  Judgment  in  iavor  of  the  defendants,  and 
against  the  plaintiff  but  which  ^ud^ment  was  absuLutelj  void;  and  under 
proceedings  taken  by  a  receiver  in  supplementary  proceedings,  appointed 
on  the  examination  of  a  thli-d  party,  who  hail  poasessic^t  fia  ha>l^  of  part  of 
the  converted  property,  sneh  recelvw  having  been  appointed  at  the  instance 
of  the  defendants.  It  was  also  alleged  in  the  complaint  that  the  plaintiff 
never  was  served  with  a  summons  in  the  action  In  which  the  pretended  judg- 
ment was  recovered.  The  defendants'  answ.er  sets  up  the  Judgment,  and  the 
taking  and  As|)Osal  of  the  property  undM-  the  execatton  issued  tliereon,  and  by 
the  receiver,  are  JustiBed,  as  having  been  done  by  due  and  r^ular  process  at 
law.  On  the  trial  the  plalntifT  proved  his  ownership  of  the  property,  and  offered 
in  evidence  a  certain  judgment  ruU  filed  in  the  oi&ce  of  Uie  clerk  of  the  city 
■court  of  New  York,  (being  the  Judgment  in  question;)  and  the  record  states 
tlmt,  whileoffering  it,  coansel  expressly  insisted  that  It  is  a  void  judgment  and 
false  affidavit  of  service,  and  put  in  evidence  as  part  of  the  plaintiff's  case, 
for  the  purpose  of  attacking  said  judgment,  and  proving  it  to  be  void,  and  at- 
tacking said  affidavit  of  service,  and  proving  it  to  be  false.  Ttiereupon,  and 
without  objection,  it  was  read.  Witnesses  were  then  called  and  examined, 
and  without  objection  they  testified  to  facta  tending  to  show,  and  which  un- 
contradicted  did  show,  that  no  legal  service  of  a  summons  ever  bad  been 
made  on  plaintiff  in  the  action  in  the  city  court,  the  Judgment  in  wbiefa  was 
■entered  by  default. 

At  the  close  of  the  plaintiff's  proofs  the  motion  to  dismiss  was  made  on 
three  grounds:  (1)  That  no  cause  of  action  had  been  established;  (2)  that 
the  plabitiff  Is  precluded  by  the  Judgment  roll  which  be  introduceid  in  ^vi- 
«ieDoe,  and  the  same  caqaot  be  srt-tacked  in  the  manner  in  which  the  plaintiff 
■seeks  to  attack  it  here;  and  (S)  that  the  proof  attacking  the  service  was  in- 
sufficient to  overcome  the  SFidenoe  of  service  ^ed  with  the  judgmant  roll. 
The  nonsuit  was  granted  on  tlie  first  and  second  grouniis,  the  Uiird.hiiiiw  beM 
untenable. 

As  the  cfiK  stood,  It  was  fnlly  shown  prima  facie  that  the  judgment  was 
void.  The  city  court  had  not  obtained  jurisdiction  over  the  person  of  the  de- 
fendant In  that  action.  It  was  shown  affirmatively  that  no  service  was  made. 
that  proof  came  into  the  case  without  objection,  ajid  the  validity  of  the  Judg- 
munt  was  directly  in  issue.  As  this  cause  was  tried,  it  was  iinm;atertid  by 
whom  the  judgment  record  was  introduced.  The  undisputed  testimony 
showed  it  to  be  a  void  judgment.  It  is  undoubtedly  true  that,  as  a  general 
principle  of  law,  a  judgment  regular  in  form,  and  purporting  on  its  tace  to 
have  been  rendered  in  a  court  iiaving  JurisdicUun  of  the  person  of  the  defend- 
ant and  of  tbesubject-matter  of  the  actiou,  caonut  be  attaclced  collaterally; 
bat  it  is  alsotrae  that  the  want  of  Jurisdiction  may  always  be  set  up  against 
a  domestic  Judgment  sought  to  be  enforced,  or  when  any  benefit  is  claimed 
under  it,  and  the  bare  recital  of  jurisdictional  facts  in  the  record  is  not  con- 
clusive, but  may  be  disproved  by  extrinsic  evidence.  S'eTijuson  v.  Craufford, 
70  N.  T.  253.  The  question  in  this  case  is  not  one  of  pleading.  Had  the 
plaintiff  simply  alleged  the  ordinary  facts,  declaring  In  trovtir,  and  Umitod 
his  proof  to  those  facts,  his  prima  facie  case  woiUd  have  been  made  out. 
Tbe  complaint  neither  lost  nor  gained  anything  by  setting  forth  the  pretended 
facts  upon  which  the  defendants  relied  for  justification.  Their  .answer  sets 
up  tbe  same  facts,  and  thc^  .stood  upon  them,  and  thereby  claimed  the  ad- 
vantage or  benefit  of  tliat  judgment  which  iu  the  proofs  is  shown  to  have 
been  void.  Bad  the  judgment  record  not  been  introduced  by  tbe  plaintiff. 
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but  by  the  defeDdantB,  then  nn  be  no  doubt  the  former  would  have  been  en- 
titled to  attack  it,  and  sbow  the  facts  rendering  it  a  TOid  Judgment.  With 
all  that  teetimony  before  the  court,  and  In  the  record  without  objection.  It  is 
quite  immaterial  by  whom  the  reoord  was  trffered.  It  was  enough  tb^  Ihe- 
very  judgment  relied  on  by  the  defendants,  and  the  beneSt  of  which  th^ 
sought  to  obtain  as  a  defense  to  an  action  for  conTersion  of  property,  was 
shown  by  nncontradteted  testimony  to  be  Toid.  We  think,  therefore,  the  ex- 
ceptions should  be  sustained,  and  a  new  trial  (udered,  with  costs  to  tbe  plain- 
tiff to  abide  the  event   All  concur. 


YSLLITM  e.  DsMratLB. 
(Supreme  Court,  Oeneral  Tarts,  Fifth  Department  October  n.  18B1) 

L  BSTOFFBl.  TO  AhBRT  TiTU. 

Where  a  hniband,  havlog  with  his  wife  u  estate  to  the  entirety  in  land,  oonToys 
the  land  tbroagh  a  third  person  to  the  wife,  and  afterwards  porohases  property, 
represeatlDg  tBat  tbe  Isna  beloogv  to  his  wife,  snd  that  she  will  give  her  note,  and 
a  mortgage  on  tbe  land  to  secure  It,  in  payment  tberefor,  which  is  done,  he  Is  es- 
topped, on  Uke  death  of  tbe  wife,  to  claim  that  the  land  was  owned  by  htipf^Mf  and 
wua  as  tenants  by  the  entirety,  and  that  the  mortgage  is  therafiwe  no  lien  on  bis 
Interest  as  sturlTor. 

IL  EUn— Who  kat  Iktokb  Dootiukb. 

The  estoppel  of  the  husband  In  such  case  can  be  lavoked  bj  one  to  whom  tbe  note 
aod  morlgftte  were  assigDed  by  tiie  mortgagee,  it  haviiig  l>een  nnderatood  between 
the  hnsbend  and  the  mortgagee  that  the  latter  was  to  proonre  some  one  to  par- 
(duuetbem. 

I.  Saks— Plbasiho. 

Tbe  fact  that  a  complaint  to  foreclose  a  mortgage  does  not  state  the  facta  ont  of 
which  arises  an  estoppel  of  defendant  to  assert  title  aa  against  the  mortgage  does 
not  prevent  plalntHT's  olaimiiig  the  estoppel,  where  tt  ooea  not  ^ppMr  that  he 
knew  the  facta  what  the  oomplalnt  waa  drawn,  and  the  answer  seta  ont  tbe  tecta. 

Appeal  from  Erie  countj  court. 

Action  by  John  Vellum  against  Charles  Demerle,  Impleaded,  ete.,  to  fore- 
olose  a  mortgage.  From  a  judgment  for  plaintiff,  defendant  appeala,  AAnned. 
Argued  before  Dwioht,  P.  J.,  and  Maooubeb  and  Lewis,  JJ. 
Blihu     Shtrman,  for  appellant.  Wniiam  W*  Hammond,  for  respondent. 

Lewis,  J.  This  is  an  action  to  foreclose  a  mortgage  upon  real  estate.  The 
premises  mortgaged  were  conveyed  to  tlie  defendant,  Charles  Demerle.  and  Mary 
£.  Demerle,  in  1874.  Ttiey  were  at  ihe  timeof  the  conveyance  to  them  huslNind 
and  wife,  but  no  mention  of  that  fact  was  made  in  the  deed  to  them.  On  the 
4th  day  of  June.  1879,  Mr.  Demerle  executed  and  delivered  to  Jacob  Wolfe  a 
quitclaim  deed  of  the  premises  in  question,  and  on  the  same  day  Wolfe  and 
his  wife  conveyed  the  premises  by  a  quitclaim  deed  to  Mary  E.  Demerle. 
These  deeds  were  duly  recorded.  The  record  title  to  the  mortgaged  premises 
remained  in  Mrs.  Demerle  until  the  time  of  her  death,  which  occurred  on  the 
6th  day  of  March,  1890.  Mrs.  Demerle  li>ft,  her  surviving,  her  husband, 
Charles  Demerle.  and  several  children  of  the  marriage.  On  the  15th  day  of 
August,  1889,  the  defendant,  Charles  Demerle,  request^  Mr.  JameeRead  toaetl 
him  a  threshing  mactiine,  at  the  price  of  $950.  on  credit;  and,  to  Induce  Mr. 
Read  to  sell  him  tbe  machine  on  credit,  Demerle  stated  and  represented  to 
Mr.  Bead  that  his  (Demerle's)  wife  was  the  owner  of  the  premises  mentioned, 
that  he  had  quitcladmed  his  interest  in  tbe  land  to  his  wife,  and  that  she  owned 
the  farm;  and  he  promised  and  agreed  that.  If  Read  would  sell  him  the  ma- 
chine on  credit,  Mrs.  Demerle  would  give  her  note  for  the  purchase  price, and 
would  secure  its  payment  by  a  mortgage  upon  the  farm.  Read  replied  to  Dem- 
erle that  he  was  not  in  financial  condition  to  tiold  the  note  and  mortgage 
himself,  but  that  he  would  look  around  for  a  day  or  two,  and,  If  he  could  find- 
some  one  to  take  the  securities,  be  would  sell  Mr.  Demerle  tbe  machine.  ICr.- 
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Bead  foand  that  the  plaintiff  would  take  the  securities,  and.  believing  Dem- 
«rle's  representations  to  be  true,  and  relying  upon  them,  sold  and  delivered 
the  mHCbine  to  Mr.  Demerle,  and  Mrs.  Demerle  gave  Mr.  Read  the  note  and 
mortgHge  in  question  in  payment  at  the  machine,  and  on  the  25th  day  of  No- 
vember following  Bead  assigned  and  transferred  the  note  and  mortgage  to 
the  plaintiff.  The  note  falling  due.  and  not  being  paid  in  full,  this  action 
was  instituted  to  foreclose  the  mortgage.  Detnerle  interposed  an  answer, 
"that,  at  the  time  of  the  execution  by  Mary  E.  Demerle  of  the  mortgage  d^ 
scribed  in  the  complaint  herein,  this  defendant  and  said  Mary  E.  Demerle 
owned  the  premises  described  In  said  mortgage  as  tenants  by  the  entirety; 
that  by  the  death  of  said  Mary  £.  Demerle,  wife  of  this  defendant,  on  or  at>out 
the  4th  day  of  March,  1890.  this  defendant  became  the  owner  in  fee  of  said 
premises,  and  this  defendant  is  now  the  owner  in  fee  of  said  premises;  that 
this  defendant  did  not  join  in  the  execution  of  said  mortgage;  and  that  said 
nortgage  is  not  a  lien  upon  said  premises. "  The  action  came  on  for  trial  at 
a  terra  of  the  Erie  county  court,  and  judgment  was  directed  for  the  plaintiff 
for  the  foreclosure  of  the  mortgage  and  the  sale  of  the  premises,  and  an  appeal 
WHS  taken  therefrom  to  this  court. 

It  Is  the  contention  of  the  defendant.  Charles  Demerle,  that,  as  he  and 
his  wife  held  the  title  to  the  premises  as  tenants  by  the  entirety,  he  could 
not,  while  his  wife  was  living,  convey  his  Interest  in  the  property,  and 
the  deed  to  Wolf  did  not  convey  any  interest  in  the  land  thus  held  by  himself 
and  wife,  and  upon  the  death  of  his  wife  he  became  seised  of  the  entire 
«stat6,  free  from  the  lien  and  incumbrance  of  the  mortgage.  Whether  this 
contoution  be  sound  or  not  it  is  not  necessary  to  consider  liere,  for  this  judg- 
ment, in  our  opinion,  should  be  affirmed,  upon  the  ground  that  the  defendant 
is  estopped  from  questioning  the  lien  of  the  mortgage.  After  making  the 
reprosentatlons  he  did  to  Read,  and  thereby  inducing  him  to  part  with  his 
property,  he  should  be  held  to  be  estopped  from  questioning  the  validity  of 
the  mort^^age.  It  would  be  a  miscarriage,  certainly,  of  jastioe  If  he  could  be 
allowed,  a^er  inducing  Bead  to  part  with  bis  property  upon  such  repreaenta- 
ticns.  to  set  up  the  invalidity  of  his  wife^s  title.  The  owner  of  the  legal  title, 
who  acquiesces  in  the  sale  of  the  land  by  another,  and  advises  and  encourages 
tbf>  aale>  will  be  estopped  from  setting  up  his  title  against  the  purchaser. 
StOiTv  V.  Barker,  6  Johns.  Ck.  166;  Wood  v.  8eelp,  32  N.  Y.  105.  A  party 
who  stands  by  is  silence,  and  permits  another  to  act  upon  an  erroneous  state 
of  facts,  wIU  cot  be  permitted  thereafter  to  a«t  up  the  truth  to  the  injury  of 
BQch  peiscn.  Bank  v.  Boop,  48  N.  Y.  292;  Xes  Porter,  5  Johns.  Ch.  268. 
All  the  knowledge  Bead  bad  concerning  Mis.  Demerle's  Utle,  so  far  as  the 
record  before  us  shows,  was  derived  from  his  conversation  with  Donerle, 
heretofore  stated.  He  did  not  know  whether  Demerle  and  his  wife  held  the 
title  to  the  farm  as  tenants  in  common,  joint  tenants,  or  as  tenants  by  Uie 
entirety.  Notwithstanding  Mr.  and  Mrs.  Demerle  sustained  the  relation  of 
husband  and  wife  to  each  ^her,  they  could  have  held  the  title  either  as  Joint 
tenants,  tenants  in  oommon,  or  tenants  by  the  entirety,  depending  upon  the 
form  of  the  conveyance  under  which  they  got  the  title.  Demerle  said  to  Mr. 
Bead  that  he  had  conveyed  to  his  wife,  and  that  she  owned  the  farm.  Head 
was  Justified  In  assuming  that  their  title  was  such  that  Demerle  could  con- 
vey, as  he  r^iresented  be  bad,  to  his  wife.   Ignorance     the  law  will  not 

Srevent  the  application  of  the  role  of  egnitable  estoppel  Feltori  t.  ST^out 
7  Barb.  595. 

It  la  suggested  by  the  appellant  that  the  representations  wwe  made  to  Mr. 
Reiul,  and  not  to  the  plaintiff,  and  that  the  plaintiff,  who  afterwards  took  an 
assignment  of  the  mortgage,  cannot  avail  himself  of  the  doctrine  of  estoppel. 
Bead,  as  we  have  seen,  stated  to  the  defendant  that  he  was  not  able  to  hold 
the  securities  and  give  the  credit,  but,  if  he  could  find  some  one  who  would, 
tie  wonld  m^e  the  trade,  and  that  he  did  find  one  who  would  take  the 
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securitieB,  and  he  thereafter  assigned  Ihem  to  the  plaifttitt.  "the  plahitfff.- 
we  think,  took  the  secaritles  with  all  the  equities  that  Uead  haff  in  them. 

While  the  oomplHlnt,  as  la  contended  by  the  appellant,  falls  to  state  the 
facta  out  of  which  the  estoppel  arises,  it  does  not  appear  that  the  plaintiff 
was  aware  of  the  facts  at  the  time  the  complaint  was  drawn.  The  t&cta  are 
stated  in  the  defendant's  answer.  The  plaintiff  was  at  liberty  to  meet  these 
allegations  in  the  defendant's  answer  by  proving  the  facts  out  of  which  the 
estoppel  arose,  and  it  necessary  the  complaint  can  be  amended  to  meet  the 
facts.  But  we  do  not  deem  It  necessary,  f'laintlff  was  entitled  to  the  relief 
demanded  in  his  complaint  on  the  evidence  presented,  and  thd  Judgmfint  ap- 
pealed from  should  be  affirmed,  with  costs.   All  concur. 


Wells  v.  Disbbow  et  al. 
(Supreme  Court,  General  Termt  First  DtptiitmenL  October  to,  i8BflL> 

L  AtmoS  JLOUNST  EXIODTOBS — CoSTS. 

In  an  actloa  again  bC  an  admlnlstrBtor  for  an  aooonnting,  and  to  rooorer  the  bal- 
anoe  of  s  legacy  beqaeathed  by  his  decedent,  oosu  will  not  be  allowed  agalnat  the 
admlnlitrator,  on  tne  establiflhmeat  of  the  claim,  wbere  the  same  was  never  pre- 
lented  in  verified  form  and  with  voucher*,  and  where  do  steps  were  taken  for  tta 
oollectian  nntU  six  yeara  after  the  death  of  the  legatM. 
9.  Samb— EMPLOTHinT  or  Agent. 

The  employment  or  payment  of  agents  hr  an  exeoator  to  Ocdleot  the  rente  of,  and 
manage  certain  real  estate  belonging  to,  hu  decedent's  eatate  is  not  wastetnl  or  ex- 
travagant, where  such  real  estate  consists  ot  a  drug  store  with  apartmonta  above. 

Appeal  from  jodgment  on  report  of  referee. 

Action  by  Charles  E.  Wells,  as  administrator  with  the  will  annexed  of 
William  Florence,  deceased,  i^tinst  Florence  Disbrow,  individually,  and  as 
administratrix  with  the  will  annexed  of  Elizabeth  Sands,  deceased,  and  James 
A.  MoLaugblin  and  others,  as  execntors  of  John  Burke,  deceased,  for  an  ac- 
oonnting,  and  to  recover  the  balance  of  an  alleged  l^acy  claimed  to  be  daa 
the  estate  of  William  Florence,  deceased.  From  a  jadgnmit  in  favw  of 
plaintiff,  defendants  appeal.  Modified. 

Argued  before  Van  Bbunt,  P.  J.,  and  O'Bbiem  and  Pattbrsom,  JJ. 

Martin  J.  Keogh,  tor  appellant.  Arthur  2'.  ffoffrntuh  for  respondent 
Charles  E.  Wells.  Totonsmd  A  Mohan,  for  tespoodents  John  A.  McLaugh- 
lin and  others. 

O'Brien,  J.  The  defendants  appeal;  the  appellant  Disbrow  from  the  en- 
tire judgment,  and  the  appellants  McLaughlin  and  others  ^m  so  much  of 
the  Judgment  as  refused  to  credit  their  testator,  Jolin  Burke,  deceased,  with 
commissions  paid  to  the  real-estate  agents  for  collecting  the  rents.  No  seri- 
ous question  of  fact  is  presented,  and  for  the  purpose  of  determining  the 
questions  raised  we  may  avail  ourselves  of  the  statement  of  facts  fully  set 
out  in  the  appellant  Blsbrow's  brief.  The  action  is  in  equity  for  an  acoount- 
iofr.  Plaintiff  seeks  to  recover  certain  arrears  of  a  legacy  bequeathed  to 
William  Florence  by  the  will  of  Elizabeth  Sands,  deceased.  The  legacy  ia 
contained  in  the  fourth  paragraph  of  her  will,  which  is  as  follows:  "Pourth. 
I  direct  my  said  executors  to  pay  over  to  my  brother  William  Florence,  ot 
Uamaroneck,  Westchester  county.  New  York,  out  of  my  rents  or  income,  th» 
sum  of  fifty  dollars  (t&O)  per  month  during  his  natural  life,  and  In  case  fals 
wife  survives  him  and  remains  a  widow,  then  I  direct  my  said  exeoutora  to  pay 
over  to  her  the  sum  of  twmty  dollars  (^!0)  a  month  as  long  aS  she  remains 
bis  widow."  The  seventh  clause  of  the  will  provides  as  follows:  "S&aenth. 
I  direct  my  said  execntors  to  pay  the  interest  on  bond  and  mortgage  on  my 
propnty,  corner  of  Tenth  street  and  Avenue  0,  and  also  the  taxes  and  as- 
iessments,  and  to  keep  the  said  premises  in  good  repair,  and  the  balance  of 
rent  and  income,  from  whatever  source  received,  shall  be  deposited  in  the 
Dc/  Bock  Savings  Bank  by  my  said  executors,  and  applied  upon  the  payment 
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of  the  sald  boDd  and  m*rtg^[e.  and  after  the  said  bond  and  mortgage  iball 
bare  been  fully  paid  and  diatmarged*  than  all  the  balanee  ranainlng  over  and 
above  the  expense  on  my  property  stwll  be  paid  over  onoe  in  vmtih  year  to  my 
aieeet  tb»  laid  Florenee  Blabrow,  wife  of  William  H.  Dlabrow,  for  her  eola 
nee  and  benefit "  The  eighth  dauae  of  the  will  provides  as  followe :  "  Bigh  Ul 
After  the  decease  of  my  brother  William  Florence  and  bis  wife,  Muigaret,  I 
give  and  bequeath  all  the  rest,  residue,  and  remainder  of  my  eetate  of  every 
kind  soever  to  my  ntece  Floreaoe  Disbrow,  wife  of  William  H.  IHsbrow,  for 
her  sole  ose  and  beoeflt  forever. "  Elizabeth  Sands  died  on  the  9tta  day  of 
March,  1874.  William  Florence  died  un  the  23d  day  of  October,  1888.  WU- 
liam  Florence  lived,  irfter  the  death  uf  Elizabeth  8ands.  10  years,  7  montba. 
and  14  days,  a^^^regating  127  months.  The  only  property  belonging  tu  £lls> 
abeth  Sands  at  ibe  time  of  her  death  from  which  she  derived  rent  or  income 
was  the  property  known  as  192  Avenne  0,  oorner  of  Tenth  street,  in  the  city 
of  New  York,  being  the  same  proper^  referred  to  In  tbe  seventh  paragraph 
of  her  will.  Tbe  net  income  derived  from  tbe  real  eetate  of  Elizabeth  flanda 
was  not  sofflcient  to  pay  the  legacy  of  William  Florenee  in  full  tw  it  aoerued 
during  his  lifle.  nweotire  amount  uf  net  rents  whi^  accrued  during  the  life  of 
William  Florenee  was  applied  by  the  executors  in  payment  of  the  legacy  of 
said  William  Florence.  After  the  death  of  William  Florence  the  executor  of 
Elizabeth  Sands  paid  to'Margaret  Florence  her  legacy  at  920  per  month,  and 
31,192.66  on  accoant  of  allied  arrears  of  legacy  clnimed  to  be  dne  to  Wil- 
liam Florence  from  income  which  accrued  after  the  death  of  the  lef^atee.  Tbe 
referee  Bfidi  that  the  arrears  of  legacy  remaining  unpaid  are 9910.96,  and  that 
the  intereat  thereon  is  91,276.40.   The  defendant  in  her  answer  denies  there 

anything  due  to  WlUium  Florence,  and  sets  up  as  a  counterclaim  and  set- 
off certain  arrears  of  rent  due  upon  a  lease  executed  by  William  Florence  and 
Margaret  Florence  and  Mary  Ann  Lawton,  and  assigned  by  her  to  the  de- 
fendant Florence  Olsbrow  prior  to  tbe  commencement  of  this  action.  The 
atiitute  of  limitations  is  also  pleaded.  The  amount  remaining  unpnid  on  atv 
count  of  said  lease  aggr^tes  tbe  sum  of  •1,039.73  of  principal,  and  Interest 
tbereon  since  October  23,  1883.  William  Florence  left  a  will  by  which  he 
directed  his  executors  to  pay  all  his  debts.  William  Florence  named  his  wife 
as  executrix  at  his  said  will.  She  never  qnaliQed  or  took  out  letters  testa- 
mentary  under  the  will,  and  do  letters  were  issued  under  said  will  until  the 
19th  day  of  February,  1890,  when  letters  were  issued  to  this  plaintiff  as  ad- 
mtoisbntor  with  the  will  annexed.  Tliie  action  was  begun  on  the  15th  of 
April,  1890,  within  two  montlis  after  the  granting  of  snid  lettecs.  Upon 
theee  facts  several  questions  were  presented  to  tbe  referee  for  determLnatlon, 
and,  as  ttiey  are  clearly  and  fully  pointed  out  and  covered  by  his  report  and 
opinioB,  it  is  nnneoessary  to  again  detail  tliem,  it  being  snfflcieDt  to  state  that 
the  learned  referee  has  in  our  opinion  correctly  disposed  of  all  qnestions  pr^ 
sented.  except  three,  whicli  may  be  briefly  noticed. 

1.  As  to  lUlowing  costs  against  appellants.  Respondent's  claim  was  never 
presented  in  a  verlded  form  with  vouchers  attache>l,  and,  although  the  per- 
sonal repreaeiitatives.  wittiin  a  reasonable  time  after  October,  1884,  when 
William  Florence  died,  by  securinj;  tbe  appointment  of  an  administrator,  or 
by  tbe  executrix  named  In  bis  will  qualifying,  could  have  brought  an  action, 
tbey  delayed  until  February,  1890,  when  the  present  plaintiff  was  appointed, 
and  therenfter  this  suit  began.  The  principal  sam  demanded  in  the  complaint 
was  •2.568.74,  and  inteitet  from  October  23.  1884.  The  referee,  however, 
only  awarded  as  principal  the  sum  of  •910.  Apart  from  the  considemtlon  of 
appellant's  right  to  litigate  her  right  to  counterclaim,  or  offset  tbe  debt  due 
nnder  tbe  lease  upon  tbMe  facts,  ^  is  impossible  to  cooclude  that  the  plnin- 
tilt's  claim  was  unreasonably  resisted  so  as  to  entitle  him  to  ^wta.  Dtsburse- 
ments  only  should,  therefore,  have  been  allowed,  without  eoets,  and  the  judg<- 
ment  in  this  respect  should  be  modified. 
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2.  As  to  interest.  The  general  rule  as  to  interest  upon  a  legacy  Is  that  it 
runs  from  the  time  wlien  due.  The  legacy  here  was  payable  out  of  the 
"rents  or  income."  and  it  could  not  be  due  and  payable  until  there  was  in- 
come out  of  which  It  could  be  paid.  In  other  words,  the  property  of  testator 
not  being  sufiBclent  to  produce  a  net  income  equal  to  the  C50  per  month  be- 
queathed, it  necessarily  resulted  that  tlie  time  when  payable  was  postponed 
until  the  source  from  which  it  could  be  paid  came  into  existence.  To  hold 
otherwise  would  be.  In  effect,  to  declare  that  the  failure  of  all  of  testator's 
pruperty  to  produce  a  sum  equal  to  the  legacy  each  month  created  a  debt  each 
month  against  the  testator,  wliich  the  legatee  would  be  entitled  immediat^y 
to  have  satisfied  out  of  the  personal  estate,  or  enforced  against  tl^e  real  prop- 
erty. It  would  appear  from  the  concession  made  by  appellant  tha^  in  Oc- 
tober, 1884,  sufficient  income  had  accumulated  In  her  bands,  out  of  whldi 
the  claim  made  by  plaintiff,  to  the  extent  It  was  sustained,  could  be  paid. 
The  complaint  demanded  interest  only  from  Octobo*,  1884,  and  we  think.  In  the 
absence  of  any  amendment  or  conformation  of  pleadings  to  proof,  that  plain- 
tiff could  get  no  greater  reUet  than  the  evidence  produced  to  support  the 
complaint  warranted.  We  do  not,  therefore,  upon  the  pleadings  and  the 
proof,  think  that  the  plaintiff  was  entitled  to  recover  more  than  the  principal 
sum  of  #910,  found  by  tlie  referee,  and  interest  tliereon  from  October,  1884. 

8.  The  referee  refused  to  allow  the  defendants  Burke's  executors  the  sum 
of  $477.09,  paid  by  Burke  as  executor  to  the  real-estate  agents  for  collecting 
the  rents  of  the  property.  The  rate  charged  by  the  brokers  of  5  per  cent,  on 
the  amount  was  not  held  to  be  improper;  but  the  learned  referee  thought  that 
Dr.  Burke  should  have  collected  the  rents  personally.  He  acted  as  executor 
ot  Elizabeth  Sands,  deceased,  from  the  date  of  her  death,  in  1874.  to  his  own 
death,  in  1886,  a  period  of  about  12  years.  The  property,  as  shown,  consisted 
of  a  drug  store  with  aiArtments  above.  Out  of  the  rents  collected  monthly 
from  tenants,  the  taxes,  insurance,  repairs,  and  the  incidentals  connected  with 
tenement  property  had  to  be  paid.  This  is  the  work  attended  to  mainly  by 
the  brokers,  for  which  they  were  paid  the  5  per  cent.  The  total  amount  oiF 
the  executor's  commissions  as  allowed  for  the  12  years  was  9*275.20.  If  tlie 
referee  is  correct  in  not  allowing  the  sum  paid  the  agents,  the  executor,  in 
addition  to  Bfrvices  rendered,  must  lose  the  difference  between  the  commis- 
sions allowed  him  as  executor  and  the  •477.09  paid  the  ^ents.  We  do  not 
think  that  the  employment  or  payment  at  tHw  agents  was  shown  to  be  either 
wasteful  or  extrayaganC,  in  view  of  the  character  of  the  proper^,  and  the 
amount  should  be  allowed  defendants  Burke's  executors.  These  modifica- 
tions of  the  judgment  will  not  necessitate  a  new  trial,  but,  upon  refimning 
the  Judgment  in  these  particulars,  it  should,  as  so  modified,  be  affirmed,  with- 
out coato  or  disborsements  to  either  party  upon  this  appeal.   All  concur. 


In  n  Ross*  Will. 
Whitb  et  al.  v.  Rosa, 
{Supreme  Court,  Oeneral  Term,  Fbrat  Department.  October  90,  UMi) 

L  WiLU — ^TTnddi  Ii«n.niNOB — Husbakd  ajxd  Wirs. 

Testatrix's  will  made  In  favor  of  her  hasband  was  prepared  in  oontemplatlon  aS 
marriage,  and  executed  Immediately  after  it  Id  the  contest  of  the  wilt  by  the 
brothers  and  sisters  of  testatrix  it  appeared  that  testatrix  was  somewhat  chudish 
hi  hep  ways  and  tastes,  and  of  rather  undeveloped  mind;  that  she  had  been  prao- 
tically  abandooed  by  her  relatives,  aad  was  livLog  In  seolusioa  ia  a  boarding  honse 
at  the  time  she  married  proponent,  who  had  provided  tor  her  a  home;  that  he  had 
entertidned  the  Idea  of  marrying  oar  before  he  knew  she  had  any  property,  but 
had  not  done  so  for  fear  he  could  not  support  her;  that  he  hod  made  his  own  will 
in  her  favor,  and  It  was  sbown  that  the  attorney  who  prepared  testatrix's  will  did 
■0  under  her  instmotioas,  the  husband  having  nothing  to  do  with  Iti  Held,  that 
there  was  do  evidence  ttiat  fraud,  ooercion,  or  undue  Influenos  was  broogw  to 
bear  on  teautrlx  Id  the  di  sposal  ox  her  propwty. 
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ft  8Ain— Lrrmts  Wmrms  aitxb  Mabbimb. 

I«atitoim  written  after  marriage  hj  taatatrix  to  her  tanabaiid  were  itroper^  ad> 
mltted  In  erldence  aa  ahowing  there  had  been  no  change  In  teitatrlx'a  ooaAtloa 
af  miad,  and  that  abe  exhibited  the  same  charaoteriatua  In  her  peculiar  forma  of 
expression  aod  references  to  persons  after  as  before  marriage. 

Appeal  from  surrogate's  court.  New  York  county. 

Pnx^eiling  l>j  Alexander  Koas  for  the  probate  of  the  will  of  hia  wife«  An- 
nie Cora  Koss,  deceased.  From  a  decree  admitting  the  will  to  probate,  ooa- 
testants.  the  brothers  and  sisters  of  testatrix,  appeal.  Affirmed. 

Ai^ued  before  Van  Bkunt*  P.  J.,  and  O'Bbibn  and  Pattkbson.  JJ. 

J>aly,  Hoyt  <C  Maaon,  {Cha»,  P.  Daly,  of  eoonael.)  for  a^Kllants,'  Thonuu 
ITtisun^  for  respondent. 

Pattebson,  J.  This  appeal  is  from  a  decree  of  the  surrogate  of  the  county 
■<rf  New  York,  made  November  4.  1891,  admitting  to  probate  the  last  wiU 
and  testament  of  Annie  Cora  Koss.  The  will  was  executed  on  the  20th  day 
of  March,  18tt9,  and  by  it  the  testatrix  devised  and  bequeathed  all  her  real 
and  personal  property  to  her  husband,  Alexander  Boas.  The  brothers  and 
sisters  of  the  testatrix,  viz..  James  B.  White.  Alexander  White,  Jr.,  Elaie 
White,  and  Mary  8.  White,  Qled  objections  to  probate,  and  set  op  as  the 
grounds  of  contest  that  the  alleged  will  was  not  the  free,  unrestrained,  and 
Tulcntary  act  of  Mrs.  Roes;  that  she  was  nut  of  sound  mind,  memory,  or  un- 
derstanding, or  capable  of  making  a  will,  when  the  paper  offered  for  probate 
was  executed;  that  it  was  not  subscribed,  published,  or  attested  as  required 
by  law;  that  execution  of  the  instrument  was  procured  by  fraud,  circumven- 
tion, and  ttndue  influence  practiced  upon  the  decedent  by  Alexander  Boss, 
th«  executor,  sole  legatee,  and  beneQciary  under  said  will,  or  some  other 
perscD  unknown  to  contestants.  After  hearing  the  proofs  the  surrogate 
found  against  the  contestants  on  all  the  grounds  of  opposition  urged  by  them, 
and  the  decree  establishes  that  the  will  was  the  free  and  voluntary  act  of  the 
testatrix;  that  she  was  at  the  time  of  its  execution  of  sound  mind  and  mem- 
ory, and  competent  to  make  it,  and  fully  comprehended  its  provisions,  and 
that  it  was  not  obtained  through  restraint,  coercion,  fraud,  or  undue  in- 
fluenou  1^  the  said  Alexander  Koss,  her  hualmnd,  or  any  other  person  whom- 
aoever.  The  objection  to  the  execution  of  the  will,  as  not  being  in  due  form 
and  as  prescribed  by  statute,  is  not  insisted  upon,  and  the  evidence  utterly 
failp  to  eatablLsh  a  want  of  testamentary  capacity  in  the  testatrix.  There  is 
but  one  standard  of  such  capacity  known  to  the  law  of  this  state,  and  that  is 
ec^brooed  in  the  inquiry,  was  the  decedent  eompos  tMiitis  or  non  compo$ 
mentis,  as  those  terms  are  settled  in  the  law,  at  the  time  of  the  execution  of 
th€  icBtrument?  Pariah  WUl  Case,  25  N.  T.  9.  It  was  not  proven  that 
Uta.  Boas  was  incapable  of  making  a  will  had  she  been  left  to  the  uncon- 
tooLed  exeidseof  her  own  judgment  and  volition.  She  had  previously  and 
at  varlouE  times  conveyed  interests  in  her  father's  estate  to  members  of  ber 
family  and  otbnB,  and  the  testimony  fails  to  disclose  any  change  in  her  men- 
tal condition  intermediate  the  first  of  those  (»nveyances  and  the  execution  of 
tiic  will.  The  real  contest  mode  bpf<»e  the  surrogate  was  on  the  question  of 
ondae  Inflneuce  and  coercion  in  the  procnrement  of  the  exeonUon'  of  the 
will  There  is  no  serious  controversy  respecting  the  rule  of  hiw  control- 
ling  in  cases  of  this  character,  bat  we  are  required  to  analyze  the  evidenoa 
and  review  it  carefully  to  ascertain  whether  fraud,  ooercdon*  or  nndue  infln- 
enoe  was  reswted  to  by  the  {woponoit  or  otliera  to  Indace  the  testatrix  to  dia- 
poae  of  her  properdin  tvrm  of  Iwr  hnsbandt  to  (he  exdnsion  of  her  brothen 
and  sisters. 

The  prt^Misition  of  the  appdlantr,  abated  substantially  in  their  own  words, 
la  ttiat  the  wtlght  of  evidence  cstaDhsbes  or  raises  a  presumption*  so  strong 
■that  only  the  most  positive  proof  will  rebut  it,  tliat  the  execution  of  the  wlU 
«ra8  pxoenred  as  tiie  result  of  a  mafutly  planned,  prearranged  conspiraoy  on 
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the  part  of  Boss  and  his  oonfedraates,  aetlng  on  a  person  whose  body  and  mind, 
uriginally  weak  and  feeble,  bad  been  further  debilitated  by  long-CMitlnued  ill 
be^h  and  aerious  sicknew.  Of  this  alleged  conspiracy  we  And  no  evidence^ 
whatever.  It  is  a  mere  gratnitoas  asaamption.  and  could  only  be  sustained  by 
arbitrarily  putting  an  evil  construction  upon  acts  of  parties;  ascribing  to  tli«ra< 
motives  not  justified  by  testimony;  distorting  that  which  they  did  and  sakir 
and  weaving  an  imagioary  fabric  of  fraud  out  of  circumsfainces  altogetlier 
consistent  with  honest  and  upright  conduct.  It  must  be  borne  in  mind  that 
this  wiil  was  made  in  favor  of  a  husband,  was  prepared  in  contemplation  of 
marriage.'and  executed  immediately  after  the  marriage  ceremony  was  per- 
formed; that  the  testatrix  lived  with  her  husband  for  two  years  after  tha- 
marriage  in  apparent  contentment  and  happiness,  and  died  then  of  an  acuto 
disease.  Leoking  at  the  teatlmony  to  ascertain  the  physical  and  mental  con- 
dition d  tbe  testatrix  ait  tbe  time  of  her  marriage  and  tbe  execution  ^  the 
win,  we  find  the  aeoounts  given  by  the  testator'a  wttneaaee  to  be  either  axag- 
gerated  or  of  trivial  oiroumstances.  It  is  claimed  that  she  was  feeble  minded; 
that  she  was  eccentric  and  wfaiusleal.  Boarding  hoifse  ke^ra,  dreasmakera, 
and  servants  have  tesilOed  to  her  childish  ways  and  tastes.  She  dressed  in  a 
manner  unsuitable  to  her  ^e;  she  was  fond  of  plajring  with  little  children; 
she  kept  herself  isolated  in  her  darkened  room,  and  stayed  then  week  after 
week;  she  was  not  given  to  reading;  she  would  not  associate  wi^  other 
boarders  in  the  houses  in  which  she  lived,  but  took  her  meals  in  her  room,, 
and  often,  and,  as  la  claimed,  uuieasonably,  objected  to  the  food  prepared  for 
ber.  But  all  these  ciroamstanoes  do  not  show  any  especial  weakness  of  mind, 
whm  they  are  considered  In  connection  with  other  facts.  Tbe  testatrix  lived 
secluded.  It  was  her  fan^.  Her  knowledge  of  tbe  world  and  society  whs 
limited.  She  had  force  of  character  enough  to  know  what  she  wanted,  and 
to  have  her  own  way,  and  to  get  what  she  re<|uired.  Her  aeclusion  and  re- 
pugnance to  -general  society  are  fully  explained.  She  suffered  from  facial 
paralysis,  and  took  nothing  but  liquid  food  for  a  long  time,  and  it  was  but 
natural  that  she  should  dread  being  a  spectacle  for  the  gossip  or  entertiua- 
ment  of  a  boarding-house  table.  But  she  was  undoubtedly  unfamiliar  with 
general  society  and  her  mind  was  not  developed;  there  was  no  such  feeble- 
ness, howevo*,  as  would  indicate  a  lack  of  judgment  in  those  matters  which 
affected  her  property  or  her  condition.  Tlie  learned  surrogate  evidently  was 
impressed  with  what  is  one  of  the  most  striking  cmsldnations  In  the  wbola 
case*  and  that  Is,  why  did  the  mother  and  brothers  and  sisters  of  this  teatn- 
trtz  allow  ber  to  live  alone,  in  rooms  at  a  boarding  boose,  in  a  straBge  ^tj, 
whera  she  might  become  the  easy  prey  of  an  adventurer  if  idw  won  mmtally 
incapable  of  taking  care  of  hezaelf?  Not  only  did  th«y  allow  that,  bnt  it  ap- 
pean  that  her  mother  or  sister  refused  to  pennlt  her  to  know  their  address  In 
Oblcago,  and.  at  the  Ume  she  became  engaged  to  Bosa,  she  was  virtuallj 
abandoned  by  tlioae  ot  faw  rehttlves  wlio  abonld  bav«  been  ppurapt  to  protect 
her.  But,  further  than  this,  the  attorney  who  prepared  the  wiil  did  ao  on  the 
instructions  of  the  testatrix  herself,  and  Boss  liad  nothing  to  do  with  them. 
The  attack  upon  thk  attorney  and  on  tbe  propoaent^a  witnesses  Is  not  Justi- 
fied by  the  evidence  as  we  find  It  In  the  record.  The  diaboaonbleaBd  fraud- 
ulent conduct  imputed  to  them  la  not  proven.  Thoy  we  nst  shown  to  bave 
aided  Bon  in  an  attempt  to  impose  npon  -and  orerreaeh  the  testatrix.  The 
worst  that  can  be  said  of  Boss  is  that  he  made  a  mercraary  mwila^e,  bat 
even  that  Is  not  at  all  ^ear.  He  was  no  stranger  to  the  testatrix  ner  to  her 
fanily.  He  bad  known  than  forsevenil  yean.  He  had  entertained  the  idea 
of  marrying  the  testatrix  for  some  time,  but  his  means  were  limited,  and  it 
was  not  QBtil  be  learned  from  Beynolds  that  tin  testatrix  had  Interests  In  her 
ItaUier's  estate  (of  whiob  and  the  extent  at  whidi  ahe  also  was  in  Ignoraaoe^ 
as  would  ai^ar)  that  be  proposed  aaaniage.  Here  again  the  attack  on  tbla 
witness  (Beynol^)  ia  unfounded.    We  can  find  nothlog  impeachiug  kia  tee- 
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tfmonj  In  the  printed  record,  dnd  had  Mb  app^araaoei  on  tb«  vtand  beaa  nn- 
f&Torable  the  learned  surrogate  #oald  not  have  failed  to  obBerve  It.  Xhroogb- 
out  the  whole  teatlmoDy,  In  coniidering  the  ff  latloa  of  Ross  to  tb«  testatrix, 
tbe  manner  of  her  life,  the  lonelittess  of  her  situation,  the  conda<A  towards  her 
of  her  relatlTes,  their  acts  reapectlttg  her  share  of  her  fathw's  estate,  th* 
fact  that  Ross  Id  marrying  her  furnished  ber  wKli  a  home,  ttie  affection 
and  protection  of  a  husband,  that  be  made  his  own  will  hi  favor  of  his  wife, 
that  she  tuny  understood  and  comprc4iended  what  8h«  was  doing,  we  can  se* 
no  reason  tor  setting  aside  the  decree  of  the  s  arrogate.  In  reaehlng  this  oon- 
(dusion  we  have  not  overlooked  any  of  the  testimony.  Thirt  ot  Ifr.  WeUnian 
is  relied  upon  the  eontestants  as  showing  that  tbe  proponents  knew  that 
the  testatrix  was  of  feeble  mind.  Otving  that  testimony  full  weight,  it  ap- 
pears ttiat  Ross  consulted  WellmaA  as  to  what  he  shoold  do  respecting  a  pro- 
posed marriage.  He  told  Wellman  that  tbe  lady  was  singl^  of  not  vaij 
sound  mind,  easily  influenced,  that  sfao  had  tto  protector*  and  her  relative*- 
were  endeavoring  to  obtain  he^  property;  and  Wellman  advised  him  "that.  If 
he  couhl  afford  ber  better  protection  by  beonning  her  husband.  I  thought  be- 
had  better  do  so."  On  that  advice  Ross  acted.  What  he  stated  to  WeUman 
as  being  the  situation  of  Miss  White  vtm  true.  Her  relatives  had  left  her  mi- 
protected,  It  certainly  appears  that  they  were  trying  to  get  ber  propertj,  az^ 
it  may  be  that  she  was  not  of  very  sound  mind,  and  needed  protection.  She- 
made  her  contract  of  marriage  and  her  will  to  seonre  protection,  and  she  re- 
ceived It.  Xot  one  word  is  contained  in  tbe  evidence  to  show  that  Ross  waa 
other  than  a  faithful  and  devoted  husband,  and  her  letters  vrritlen  after  the 
marriage  fully  establish  that  tect.  Concerning  those  tetten.  it  is  objected 
that  they  were  improperly  admitted  in  evidonce;  but  under  the  peculiar  clr^ 
cumstances  of  th^  case  we  ttilnk  tbvy  were  properly  allowed  to  come  in, 
as  showing  ttax  there  was  no  change  In  tbe  condition  of  mind  of  the  tee- 
tatiix ;  that  she  exhibited  the  same  taralts  and  eharaoterlatlos  In  her  pecaliar 
forms  of  expression  and  references  to  persons  after  as  bef<»e  ber  marriage, 
and  they  bear  internal  evidence  of  being  the  spontaneous  productions  of  her 
own  pen,  without  aqy  Interference  At  coercion  of  a  third  party.  On  tbe  whol» 
oaae  the  decree  of  the  surrogate  admitting  the  will  to  probate  should  be  af' 
firmed,  with  costs.   All  concur. 


Daties  u.  Felhau  Hod  Eletatinq  Co. 

(Supreme  Court,  Oeneral  Term,  Ftrtt  Department   October  90, 1S9S.) 

RMLTGETfCB— BaZ.*  or  DSFBOTlVa  HlOHnTBST— IlMORIBI  TO  BbBVAHT  Or  PUSOHASBB. 

One  who  undertakes  to  foraish  a  den-lok  to  aootber  for  hoUtioK  stone,  knowing 
the  uses  to  wbieh  It  la  to  be  pnti  la  liable  for  injariei  to  any  servant  of  tiie  latter 
oocasioned  by  an  bHufflcient  rope,  notwithitandlng  the  servant's  laOk  of  privi^ 
bt  the  undertaklne:;  but  not  wnere  tbe  derrick,  M  first  famished.  Is  properlr 
rigged,  and  Uie  servsnt,  after  taking  obarga^  demands  that  tbe  rope  bs  obaagea 
for  one  of  another  kind,  which  Is  done. 

Appeal  from  circuit  court,  Kew  York  county. 

Action  by  Mary  Davlea,  as  administratrix,  etc.,  ot  John  B.  Davles,  d^ 
ceased,  against  the  Pelhum  Hod  Elevating  Company.  From  a  judgment  tor 
plalntiCr,  and  an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.* 
Reversed. 

Argued  before  Vah  Brumt.  P.  J.,  and  O'Bbieh  and  Pattebsqii,  JJ. 
John  S.  BuatU,  (GfeotTfe  8.  Coleman,  of  counsel,)  for  appellant.   /.  ITwh- 
ton  Williamt,  [  WUtiam  B,  Atnoux,  of  counsel,)  for  respondent. 

O'Bbibn,  J.  This  action  was  brought  to  recover  the  sum  of  95,000  for 
the  loss  of  the  life  of  ^alntlfiT's  Intestate,  which  was  alleged  to  have  betflk 
due  to  ttie  negligence  m.  the  defendant  In  f  olfllUng  Its  contract  with  one  Hop- 
per A  Co.,  a&d  m  furnishing  an  insufflcient  derrick  aud  appurteoanoee.  I)*- 
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fendaat's  contract  was  to  farniBh  a  derrick,  with  ropes,  blocks,  engine,  and 
-engineer  to  operate  it.  on  the  premises  on  the  aortheast  comer  of  Fifly-Xioth 
street  and  Fifth  avenue,  to  be  used  in  hoisting  and  placing  in  position  blocks 
■of  granite  tliat  were  to  be  used  as  foundation  stones  and  piers  of  the  hotel 
now  known  as  the  "Astor  Hotel."  Some  question  upon  the  pleadinji^  is 
presented  as  to  whether  or  not  the  defendant  knew  tbe  purposes  for  which 
the  derrick  was  to  be  used,  but  we  think  that  the  construction  given  hy  the 
learned  trial  judge  to  tbe  pleadings  was  correct.  The  evidence  shows  that 
tbe  contract  was  made  with  reference  to  a  derrick  tliat  Mr.  Hopper  bad  pre- 
viously seen  in  operation  upon  s  building  directly  i^poslte  to  the  one  in  ques- 
tion. This<same  derrldE,  rigged  with  a  steel  wire  cable,  was  delf  vervd,  and 
thereafter  safely  operated  tor  some  weeks.  About  three  weeks  before  the 
■accident  the  pU^ntlfl's  intestate  took  charge  at  the  work  and  control  of  the 
derrick  as  Mr.  Hopper's  repiesenlative.  He  found  fault  with  the  cable  wire 
rope,  and  desired  to  have  It  changed  fur  Manilla  rope.  Mr.  Hopper  author- 
ized him  to  make  any  changes  be  might  deem  proper,  as  be  was  in  entire 
■control  of  the  derrick.  At  the  request  of  the  intestate  the  change  was  made 
In  his  presence  and  with  bis  assistance,  defendant  furnishing  a  new  Manilla 
rope  4^  Inches  in  circumference,  and  being  one  fourth  inch  larger  than,  ao- 
-owding  to  testimony  of  one  of  the  witnesses,  was  asked  for  by  Davies.  On 
or  about  the  10th  of  Jun%  1891.  tiie  derrick  had  lifted  a  granite  block  weigh- 
ing 6|  tons  on  one  of  the  piers;  It  bad  a  mate  stone.  It  was  found  not  to 
have  a  level  bed.  Davles  gave  orders  to  raise  It  u£E  its  bed.  It  was  raised 
two  or  tiiree  Inches  when  the  Manilla  rope — the  toppinglift — broke,  precipl- 
<tated  the  granite  block  and  tbe  boom,  wliich  the  rope  held  in  position;  to  the 
ground.  The  boom  in  Its  descent  struck  plalntifl's  intestate  on  bis  bead, 
causing  injuries  from  which  he  soon  after  died.  Evidence  was  oCFered  by 
plidntiff  tending  to  show  that  the  rope  was  unfit — of  insufficient  strength — 
to  lift  these  massive  pier  stones.  On  the  other  hand,  some  ot  plalntifC's  wit- 
nesses and  others*  prod  need  by  dt^ndant  testified  that  this  rope  was  used  in 
raising  large  stones  for  about  two  weeks;  56  stones  were  raised  and  set  in 
.place  with  it;  about  a  dozen  of  these  were  as  large  as  the  stone  in  raising 
which  the  rope  broke,  and  one  was  much  larger. 

Were  there  no  other  question  in  tbe  case  but  that  presented  bjthe  oonflicU 
lag  evidence  as  to  the  sufficiency  of  the  rope,  the  jury  liaving  found  In  favor 
■of  the  plaintiff,  the  verdict  could  not  be  disturbed.  The  appellant  insiste 
that  the  complaint  should  have  tieea  dismissed,  as  It  aliped  no  cause  of  ac- 
tion against  defendant  in  favor  of  tlie  plaintiff,  the  charge  being  negligence 
In  fulfilling  a  contract  with  Hopper  &  Co.,  by  reason  of  which  alleg^  negli- 
gence plaintiff's  intestate  was  injured,  and  subsequmtly  died.  It  is  con- 
tended that  because  there  was  no  privity  of  contract,  or  privity  of  any  kind, 
between  plaintiff's  Intestete  and  the  defendant,  no  recovery  could  be  had.  In 
support  of  this  view  we  are  referred  to  the  cose  of  Burke  v.  Sugar  l^fining 
Co.^  11  Hun,  !i54,  where  it  was  held  that  the  plaintiff  could  not  mainteio  an 
action  againsc  tlie  defendant  based  upon  the  negligence  of  the  defendant  la 
f  urnisliing  an  unsafe  apiiaratus  fur  hoisting  su^ar  which  tbe  defendant  un- 
der a  contract  bad  allowed  the  plaintiff's  employer  to  use,  and  had  hired  to 
■  him  for  tbe  purpose  of  unloading  a  cargo  of  sugar  from  a  vessel.  We  think, 
however,  that  the  case  of  Devlin  v.  Smith,  89  N.  7.  477,  extending  the  prin- 
ciple of  the  case  of  Thomat  v.  Winchester,  6  N.  T.  397,  must  be  regarded 
as  having  overruled  the  case  or  Burke  v.  Sugar  Inning  Co.  In  this  latter 
case  {Devlin  v.  Smith)  it  was  said,  in  speaking  of  the  liability  of  one  who 
undertook  to  build  a  scaCTold  90  feet  high  for  the  purpose  of  enabling  the 
irorkmen  of  one  Smith  to  stend  upon  it  and  paint  the  interior  of  the  dome  of 
■a  courthouse,  that  the  builder  of  the  scaffold  was  liable  for  any  neglect  or 
n^igence  in  ite  construction  which  would  cause  it  to  give  wayi  and  result 
4a  Injury  to  an  empUore  or  sarvant  of  Smith.  As  was  said  in  that  case. 
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commenting  upon  Coughtry  v.  Woolen  Co.,  56  N".  Y.  124:  "The  deceased 
was  not  a  party  to  tlint  contract,  and  the  same  argument  was  made  as  Is 
urged  bere  on  the  part  of  the  defendant,  that  the  latter  owed  no  dntv  to  the 
deceased.  But  this  court  lield  that  in  view  of  the  fiicts  that  the  scafFuId  was 
upwards  of  50  feet  from  tlie  ground,  and  unless  properly  constructed  was  a 
most  dangerous  trap,  imperiling  the  life  of  any  person  who  might  go  upon 
it,  and  that  It  was  erected  for  the  very  purpose  of  accommodating  the  work> 
men,  of  whom  the  person  killed  was  one,  there  was  a  duty  towards  them 
resting  upon  the  defendant,  independent  of  the  contract  undf>r  which  the 
structure  was  buUt,  to  use  proper  diligence  in  its  construction."  In  view  of 
the  U!  e.i  to  which  admittedly  the  defendant  knew  the  derrick  was  to  be  put^ 
we  tbiiik  that  the  case  of  Devlin  v.  Smith,  Is  controlling. 

Assuming,  therefore,  that  proof  of  knowledge  by  defendant  of  the  uses  to- 
which  the  derrick  and  ropes  connected  tlierewith  were  to  be  put,  coupled 
with  the  fact  that  they  were  insufficient  and  improper,  thus  making  them 
eminently  dangerous  to  life,  was  sufilcient,  witliin  the  principle  of  the  case 
dtnLl,  to  render  the  defendant  responsible  for  injury  to  plaintifE's  intestate,  in 
the  abaencoof  any  privity  between  them,  tliere  still  remains  in  the  case  an- 
other feature  which  we  think  fatal  to  plaintifl^s  recovery.  The  defendant's 
contract  was  to  furnish  a  particular  derrick,  properly  rigged.  In  fulflU'ment 
of  this  obligation,  the  very  derrick  contracted  for  was  erected,  supplied  with 
a  Bteei  wire  rope,  which,  as  siiown  by  the  evidence,  answered  all  purposes 
until,  at  the  request  of  platntifF^s  intestnte,  it  was  discarded,  and  the  Manilla 
rope  substituted.  Whether  the  wire  rope  had  a  flaw  in  It  or  not,  as  testided 
to  Ly  one  of  the  witnesses,  there  is  no  proof  to  negative  view  that  a  per- 
fect wire  rope  would  have  answered  tlie  purposes  and  uses  to  which  the  der- 
rick was  to  be  put.  It  was  proved  that  the  deceased  had  control  of  tlie  der- 
rick, ar.Q  autliority  to  change  and  to  select  or  reject  any  or  all  ropes.  The 
kind  of  ropes  he  used  was  entirely  under  his  control.  Had  he  placed  the  ob- 
ligatioE  upon  the  defendant  of  selecting  a  rope  suitable  for  the  purpose,  a 
failure  to  discbarge  this  obligation  might  have  rendered  the  defendant  liable. 
But  where,  as  in  this  case,  the  plaintiff's  intestate  insisted  upon  a  change 
froc  the  steel  wire  to  the  Manilla  rope,  and  when  the  rope  as  furnished  by 
the  defendant  in  all  respects  was  such  as  ordered,  and  was  one  fourth  inch 
largei  than  the  Intestate  thougiit  sutScient,  it  is  difBcult  to  understand  ia 
whac  respect  defendant  was  negligent  after  supplying  to  plaintiff's  intestate 
the  vei^'  kind  of  rope  tiiat  he  ordered.  While,  therefore,  the  defendant's 
original  contract  may  have  been  to  furnish  a  rope  sulHcient  to  do  the  work 
required,  this  obligation  was  discharged  by  supplying  Ua  steel  wire  cable 
with  which  the  derrick  was  operated  for  several  weeks,  and  up  to  the  time 
that,  by  reason  of  some  flaw  he  discovered  therein,  or  acting  upon  his  own 
jadgment  as  to  the  best  kind  of  rope  to  be  used,  the  plaintiff's  intestate  di- 
rected the  steel  wire  cable  to  be  removed,  and  a  Manilla  rope  substituted.  It 
thus  appears  that»  in  accordance  with  the  requirements  of  plaintiff's  intestate, 
to  whom  authority  was  given,  and  who  had  a  right  to  cliange  the  rope,  the 
defendant,  in  compliance  with  the  request  and  oi^er  so  given,  delivered  the 
Manilla  rope,  which  the  evidence  in  the  case  was  directed  to  show  was  insulfl- 
cient  for  the  uses  to  wliich  on  that  particular  building  the  derrick  was  to  be 
put.  We  are  of  the  opinion  that  the  substitution  by  plaintiff's  intestate  of 
hiaown  judgment  for  that  of  the  defendant  In  respect  to  the  kind  of  rope  that 
should  be  used  is  a  complete  answer  to  the  claim  made  ot  negligence,  as 
against  defendant*  in  having  supplied  him  with  the  very  thing  that  he  or- 
dered, and  from  the  use  of  whidi  his  injuries  were  recelvnl.  Ko  motion  was 
made  to  dismiss  the  complaint  upon  this  ground,  but  in  various  forms  it  was 
presented  to  thecoart  In  the  shape  of  requests  to  charge  the  jury,  which 
were  lefosed  by  the  learned  trial  Judge,  and  an  exception  to  such  refusal 
tatoi.  We  an  of  opinion  that  bad  a  motion  been  made  to  dlsmisB  the  com* 
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plaint  at  the  close  of  the  evidence  U  should  have  been  granted;  and  that  the 
«rror  in  tlie  refusalB  to  charge  propositions  of  law  to  which  the  defendant 
was  entitlol  was  snch  error  as  to  require  a  reversal  of  the  judgmeat*  and  * 
new  trial.  wiUi  ooats  to  appellant  to  abide  the  eveot. 

Yah  BRUHTt  F.  J.,  ooDOun  in  reivdt. 

coiioim> 


KATIOHAL  VaBK  BAVK  «.  OODDABD  0t  oZ. 

(Buiprme  Court,  Oenerol  Term,  Sfnt  Departmmt  October  SO;  ISM) 

Sacnms— AuTiujis  <  Right  to  IirmtTxira. 

A  receiver,  who  simply  hobU  propertj  pending  the  datmnlnatlon  of  an  aotUm  to 
settle  the  ownership  of  the  same,  has  no  Interest  In  sncb  aotlon,  and  wUl  not  be 
allowed  to  Intervene. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Kational  Park  Bank  against  Warren  TS.  Goddard  and  others 
And  Henry  W.  Gray,  special  receiver.  From  an  order  made  at  chambers,  re- 
ferring the  questions  as  to  the  light  ci  the  parties  to  certain  property  held  by 
the  receiver,  and  allowing  such  recelTer  to  intervene  j^ntiff  appeals. 

Modified. 

For  decision  on  appeal  by  defendants  from  orders  granting  an  Injunction, 
■and  appointing  the  receiver,  see  16  N.  Y.  Supp.  843. 

Argued  before  Van  Brunt,  F.  J.,  and  O'Brien  and  Lawrenob,  JJ. 

Utmoits  A  Hersl^ld,  {O,  Honeitz,  of  counsel,)  for  appellant.  BurrCU, 
2aM$kie  tft  BurriU,       ZahriskU,  of  counsel,)  for  respondent. 

Yak  Brunt,  P.  J.  In  May.  1891.  the  plaintiff,  having  commenced  an 
Aetitm  against  the  Arm  of  I<evy  Bros.  &  Co.,  obtained  an  attachment,  which 
was  levtod  upon  their  property.  Thereafter  the  several  defendants  herein 
■commenced  actions  of  replevin  against  the  sheriff  to  recover  various  panels  oC 
the  property  so  attached.  Subseguently  this  action  was  commenced  by  the 
plaintiff  for  the  purpose  of  obtaining  an  adjudication  upon  the  claims  of  the 
various  parties  in  respeot  to  such  {M-operty,  and  the  respondent  herein  was 
polnted  receiver  of  such  property,  pending  the  determination  of  the  actkm. 
In  April,  1892,  the  reoelver  presented  his  petition  to  the  conrt.  alleging, 
among  other  tilings,  that  many  persons  tuid  applied  to  him  for  the  delivery  to 
them  of  goods  heM  by  him.  and  in  some  instances  orders  had  been  made  by 
the  court  .referring  it  to  a  referee  to  take  proof  of  tlie  title  of  the  goods,  etc; 
that  three  or  four  daimants  of  goods  had,  without  notice  to  him,  obtained 
ordera  directing  him  to  deliver  goods  to  them  upon  payment  of  all  liens  and 
■charges  lor  the  care  and  custody  and  preservation  of  the  property;  that  some 
of  these  oideis  directed  him  to  deliver  goods  which  were  not  and  had  never 
•been  in  his  possession  or  under  bfa  control,  and  of  other  goods  which  had 
been  sold  by  him  pursuant  to  the  order  of  ths  court;  and  the  petitioner  Car« 
ther  alleged  that  doubts  had  arisen  as  to  whether  the  parties  who  claimed 
goods  in  bis  custody  were  entitled  to  delivery  of  the  same  merely  upon  the 
consent  of  the  parties,  without  proof  of  title;  and,  after  making  various  other 
allegations,  the  receiver  asked  the  court  for  instruction  on  these  points,  and 
also  for  instructions  as  to  whether  independent  proceedings  of  the  several  d^ 
fendants  to  obtain  possession  of  the  gouds  ought  to  be  stayed.  An  order  to 
show  cause  was  made,  and  on  the  return  thereof  some  of  ttie  defendants  In 
the  action  Qled  affidavits.  Thereupon  an  order  was  made  providing.  In  effect, 
that  the  several  defendants  who  claimed  to  be  the  owners,  aud  entiUed  to  the 
possession,  of  the  goods  in  the  receiver's  hands,  should  have  leave  to  apply  to 
ths  ooait  for  an  order  adjudging  them  to  be  ths  own«s  thereof^  and  that  the 
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fmumtim  of  ineh  goods  be  deUT«Eed  to  them:  and,  turthar,  tbattfa«  reoeirer 
■and  «aj  par^  to  tha  aetkn  might  file  aaswan  to  ctub  petitioaa,  etc. ;  aod  a 
r^ene  was  appointed  to  take  proof,  and  report  to  the  oeuft.  From  thU 
order  the  {daimiff  appealed,  and  objcots  to  that  part  of  tha  (H4er  which  au- 
tinrtwe  the  receiTer  to  interTene.  Ho  (Ajeotioa  baring  been  ndsed  upon  tltls 
appeal  to  the  order  of  reference  m  »adi,  it  will  not  be-all  neeeeeary  bo  dla- 
«ua  Um  Hune  in  disposing  of  this  appeal,  and  wawUlconanttoareelne  to  Uist 
put  of  tbe  order  speelally  objected  to. 

ttaeema  tons  perfectly  elear  that  tbefaeoirerhac  no  interest  vbatorer  In 
the  aetUement  oC  the  cea^vealee  between  tbe  parties  to  this  aotloa  In  r«pect 
to  tbe  tMle  to  tbe  goods  in  hie  possesslmi.  He  is  »  mere  stakeholder,  aod  can 
have  no  interest  in  any  snob  controversy.  If  it  is  urged  as  a  reason  for  such 
intervention  ttnt  paztin  have  obtained  impropw  orders  from  tbe  courts  for 
tha  deUveiy  of  goods,  it  is  eufBoient  to  any  that  if.  In  tbe  making  ixt  tbe  orders, 
the  ooart  oboerrea  tbe  ordinary  and  regolar  course  of  procedOM,  vis.,  a  refusal 
to  act  except  apm  notice  to  all  tiw  pwtivs  who  hare  appeaced  in  tiie  action, 
no  4iacuttlee  need  arise.  Tbia  phUn  rnle  of  pracUoe,  however,  eeems  to 
faro  been  departed  from  in  tbe  wder  now  In  qaation;  bnt^  as  no  objection  la 
i^aed  nponthia  point,  it  is  not  conBideied.  The  court  baa  ao  right  to  impnae 
upon  the  fund  in  qnertlon  tbe  expensea  of  tite  nceirer  atteadlog  iqmn  and 
talting  part  in  tlw  trial  of  isanea  with  which  he  Ins  ao  omacem,  and  the 
-qae^lon  aa  to  whether  a  piece  of  property  in  bla  hands,  of  which  lie  Is  singly 
ttio  Btakelnlder,  belonga  to  ritber  one  of  eereral  defendants  or  tothephtintllE. 
ia  aoiatter  in  wbieb  iie  him  ao  Intereat.  It  is  undoubtedly  true  that  ttw  re- 
•eeirer  mi^  be  intareated  In  aeeing  tluUi  the  rarioua  daimanta  of  the  goods  in 
bla  pceaenaion  oliaU  bear  tbeir  proportion  of  tlw  expenses  of  the  reoelrerahlp. 
indndlng  tbe  reoeira'*s  compensatltm.  Birt,  aa  we  read  the  ordw.  no  such 
qoflMion  has  bem  referred  to  the  referee,  nor  is  the  referee  authorized  to  pass 
npoa  ai^  aacii  qnestlon,  and  consequently  the  reeeirer  has  no  intorest  b^ore 
tbe  xeferee  to  .pnrfect  in  that  respect.  We  think.  ttMrefose,  that  the  order 
■should  be  modified  by  striking  out  that  part  of  the  order  whloh  autborIzM 
the  recover  to  interrene  beftwo  tbe  referee,  upon  tbe  trial  by  him  of  Uie  title 
^  tbe  property  in  tbe  loeeirer's  bands,  and  as  modified  afflrmed,  without 
-oaats.  Ail  ecatmr. 


Walexb  «.  Chilboii; 
(SHpnme  (tettrc,  OensraZ  Ttrm,  SVtk  Dtparlmmt  OeWber  9L,  WBL} 

Honoe  or  Tbiu/— Vaudttt— WAim  or  Daraof. 

Under  Code  Clrll  Proo.  1 706>  provldinK  that  a  notloe  of  trial,  if  aerred  by  maU, 
nost  be  mailed  16  iaj»  before  me  day  or  trial,  a  IMv"  notioe  served  mall  is 
not  merely  def eotlve.  bat  is  void,  and  is  UiereforB  not  witUn  geoeral  rale  of  prao- 
Itee  1^  proTldlnff  that  a  defeetlve  paper  aerred  must  be  retomed,  or  the  defoot 
win  be  omsMerM  aa  waived. 

Appeal  from  special  term,  Monroe  county. 

^eetment  by  George  Walker  against  James  M.  Ghilson.  FlalnUit  had 
jadgmaot  by  default  at  tbe  Steuben  circuit,  and,  from  an  order  denying  a  mo- 
Hon  to  set  aside  the  Judgment,  defendant  appeals.  Berersed. 

Argued  before  Dwioht,  F.  J.,  and  Maoohbbb  and  Lbwis.  JJ. 

Miio  M.  Ackert  for  appellant.   A.  if.  Burrell,  for  respoudent. 

Lkwis.  J.  Tbe  action  was  ejectment  The  notice  of  trial,  upon  which  the 
pbUntiff  oliumed  the  right  to  more  the  case,  was  served  on  the  defendant's 
attorney  by  mail  only  14  days  before  the  sitting  of  tbe  court.  The  notice  was 
reeeired  by  the  defendant's  attorney,  and  vraa  not  returned  to  the  plaintiff's 
4Atomey.  The  case  waa  not  noticed  for  trial  by  defendant.  His  i^torney. 
'beiDg  engaged  at  home  aa  oflBcial  business,  on  tbe  first  day  of  the  court,  by  a 
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telegram,  requested  another  attorney  to  make  application  to  the  ooort  to  pot 
the  case  over  the  term  or  to  set  it  down  for  trial  tor  the  second  weeic  of  the 
court.   The  ooimsel  mnklng  the  motion  stated,  as  the  ground  for  the  motion, 
the  engagement  at  home  of  defendant's  counsel.   It  does  not  appear  from  the 
record  that  he  knew  of  the  defect  In  the  notice  of  trial.   The  application  waa 
denied,  and  the  case  was  tried,  when  reached,  as  an  inquest.  In  the  absence  of 
the  defendant  and  his  counsel.   The  plaintiff's  counsel  presented,  when  mov- 
ing the  case,  the  notice  of  trial,  with  his  alfldavit  indorsed  thereon,  which 
stated  that  he  served  a  copy  of  the  notice  of  trial  on  Jamps  H.  Glaocy,  defend- 
ant's attorney,  by  depositing  tbesame  In  the  post  office  at  Ganlsteo,  deponeD.s 
post-otBce  address,  duly  and  properly  enveloped  in  a  postpaid  wrapper,  and 
duly  and  properly  dired»d  to  said  Clancy,  at  Hornellsville,  Steaben  eoanty, 
N.  Y.,  his  pmt-offiee  address.   The  affidavit  omitted  to  disclose  to  the  court 
the  information  that  tfae  noUce  was  not  served  In  time  to  entitle  blm  to  move 
the  case  for  trial.   The  order  entered  in  the  i^erfc's  minutes  recites  that  due 
proof  of  service  of  notice  of  trial  having  been  made  and  filed,  etc,  an  Inqueat 
was  taken.   Obviously,  the  inquest  was  allowed  under  a  misapprehension  on 
the  part  of  the  court.   Had  the  affidavit  fully  stated  the  facta  aa  totheaorloa 
of  the  notice,  the  inquest  would  not  have  been  lUlowed.   If  plaintiff's  CDnnsal 
relied  upon  the  failure  oi  defendant's  counsel  to  return  the  notice,  be  sbouM 
have  called  the  court's  attention  in  bis  affidavit  to  the  facts,  so  that  it  couM 
have  been  i^ven  its  due  weight  in  determining  whether  the  inquest  should 
be  permitted.  The  Code*  provides  that  a  notice  of  trial,  if  served  by  mall,  must 
be  mailed  16  days  before  the  day  of  trial,  Induding  the  di^  of  service.  Bither 
party  who  has  served  the  notice  may  bring  the  issue  to  trial.   Sectfcm  980. 
Code  Civil  Proe.   The  retention  of  the  notice  cannot  be  claimed  to  have  mis- 
led plaintiff's  attorney.  He  was  aware,  when  be  asked  to  be  permitted  to  take 
the  Inquest,  of  tin  defect  in  the  notice.   The  reason  for  the  role*  requirtag 
the  return  of  defective  or  Irregular  papers  that  are  served  Is  that  attention  of 
the  person  serving  the  paper  may  at  once  be  called  to  the  error,  so  that  It  may 
be  currected.   Had  ttds  notice  been  returned,  nothing  oould  have  been  done 
to  remedy  the  dlfflonlty.  This  was  not  the  case  of  an  irreguhu^  nottee.  The 
notice  was  a  nullity;  It  was  a  void  pa|>er.  The  plaintiff  oonld  not,  by  aerv- 
ing  auoh  a  papert  impose  upon  the  defendant  even  the  very  slight  UUior  and 
expense  of  returning  it.   Had  the  plaintiff's  attorney  taken  any  prooeedlngs 
In  the  case  relying  in  good  faith  upon  the  failure  of  the  defendMt  to  retara 
the  notice,  he  should  have  so  stated  In  his  affidavit  opposing  the  motion.  It 
was  held  in  White  v.  Boiee,  1  N.  T.  St.  Bep.  570,  by  the  general  term,  eecond 
department,  that  the  retention  of  a  notice  of  argument  served  on  the  lOUi. 
for  the  14th  of  tfae  same  month,  was  not  a  waiver  of  a  regular  notice.  8maU 
V.  Bdrick,  5  Wend.  137,  is  to  same  effect,  though  the  cas''  as  reported  falls  to 
state  whether  the  notice  was  retained.    Tfae  oh  sea  to  which  our  attention  is 
called  in  the  respondent's  brief  faold  that  irr^ularities  In  papers  served  may 
be  waived  by  retention  of  them.   They  do  not  go  to  the  extmt  of  holding  thi^ 
a  failure  to  comply  with  a  statutory  requirement  in  the  service  of  a  notloe  is 
waived  by  retaining  the  papers.   The  defendant  made  a  case  entitling  him 
to  the  order  asked.   The  order  appealed  from  should  be  reversed,  with  910 
costs  and  disbursements  of  the  appeal,  and  the  motion  to  set  aside  the  ]udg> 
aunt  ahonid  be  granted,  with  910  costs.  All  eoncur. 

*OoclaaTUPna|nil  "GeaeralBnlssof  PnoUes^m 
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Cbonx  o.  New  Tore  Gent,  ft  H.  R.  B.  Co. 

(Superior  Court  qf  Buffalo,  Qeneml  Term.   October  SS,  UOIl) 

RjJLROAVS— ACCTDRITT  i.T  CrosSINS — OsSTKrCTION— DbUT. 

One  who  Ib  obUged  to  wait  a  little  the  movement  of  » train  at  %  railroad  crossing, 
and  then,  on  attempting  to  cross,  la  struck  by  a  train  on  auoUiertracl^  isnotguUtr 
of  negligence  Id  lingering  on  the  track. 

Action  bjr  Mary  F.  Crone,  an  inftint,  eto.*  against  the  Kew  Toik  Central 
A  Hudson  Biver  Raiiroad  Company  for  personal  injuries.  Judgment  fOr 
plaintiff.   Defendant  appeals.  Afflrmed. 

Argued  before  Titus.  C.  J.,  and  Hatch  and  White,  JJ. 
'  Jamas  F.  Qlvekt  for  appellant.   Hmoard  ift  Ulark,  for  reBpondmt. 

White,  J.  That  the  Jnry  was  JustlQed  in  finding  the  defendant  gnUfy  of 
negligence  in  operating  its  engine,  which  caused  the  injury  complained  of, 
cannot  be  seriously  questioned.  The  appellant  contends  that  the  plaintiff 
was  guilty  of  contributory  negligence  on  the  ground  that  she  lingered  or  loi- 
tered at  the  point  where  the  accident  happened,  when  she  ought  to  have  passed 
on  to  a  place  of  safety.  As  an  abstract  proposition  of  law,  it  is  probably  true 
that  if  a  person  approaches  several  railroad  tracks,  and  takes  an  observation, 
and  sees  that  the  crossing  of  those  tracks  ia  safe,  he  ought  not,  in  the  exer- 
cise of  care,  to  stop  and  linger  U[>on  the  tracks,  but  it  Is  his  duty  to  advanpe 
and  pass  them  as  rapidly  as  is  consistent  with  due  care;  and  if  he  does 
stop  and  loiter  until  the  time  when  it  is  unsafe.  Instead  of  going  to  a  place 
of  safety,  and  by  reason  thereof  injury  results,  he  is  guilty  of  contributory 
negligence.  But  I  am  unable  to  see  what  application  can  be  made  of  such 
a  principle  to  the  case  before  us.  because  the  plaintiff  was  prevented  from 
crossing  the  several  tracks  promptly  to  a  place  of  safety  by  a  moving  train  of 
cars  on  one  of  the  defendant's  tracks:  nor  is  there  any  evidence  that  she 
hngered  or  loitered  on  the  tracks.  On  the  contrary,  such  evidence  as  there 
is  tends  to  prove  that,  immediately  upon  the  movement  off  the  street  of  the 
train  on  track  No.  4  south  or  the  Aug  slianty,  tlie  plHintiff  nnd  her  compHUiuns 
started  to  cross  to  a  place  of  safety,  when  they  were  struck  on  track  No.  2  by 
an  engine  l>aeking  across  the  street,  unobserved  by  them  until  they  were  on 
this  track  No.  2,  when  it  was  too  late  to  escape.  I  think  the  case  was  prop- 
erly subn)itti>d  to  tlie  jury,  and  that  the  ruling  of  the  trial  judge  on  the  ques- 
tion of  contributory  negligence  by  the  plaintiff  was  right,  and  therefore  the 
order  and  judgment  appeiUed  from  should  be  affirmed,  with  costs.  All  eon- 
enr. 


Hill  o.  Shbehah. 

(SiQMrlor  Cowt  of  Btiffaio,  General  Tum.  Ootober  M,  USB.) 

Mum  juro  BaBTANT— Whbx  Reutioit  Bxists. 

Where  defendant  instmoted  his  servant  todellrer  a  horse  at  a  certain  plaoe,  and 
tike  servant  iDtmsted  a  stranger  with  tbe  horse  for  tiie  delivery,  the  relation  of 
mastar  and  sarvaDt  betwera  defendant  and  the  stranger  waa  created,  and  defend- 
aat  thus  became  liable  to  plaintiff  for  damagea  vsanlting  from  the  stnmger's 
genoa  In  perftKinlng  such  serviosi 

Ezeeptions  from  trial  term. 

Addon  for  personal  injuries  by  Jamoa  H.  Hill  against  iraUam  Sbeehan. 
Dcfenduit  bad  judgment,  and  pUUntlff's  motion  tor  a  new  trial  on  a  case  and 
ocoqttlona  was  ordered  to  be  heard  at  general  term  in  tbe  first  instance.  116- 
tioD  granted. 

Aigued  beftne  Hatch  and  Whitb,  JJ. 

John  Zaughiint  for  plwntlff.  Bdtoard  L.  JtUlmkt  for  defendant. 

Hatch,  J.   The  facts  upon  which  this  motion  is  to  be  disposed  of  are  na- 
dispnted,  and  are  tlieee:  Defendant  is  tbe  keeper  of  a  livery  stable.  He  eon- 
T.20H.T.B.no.lO — 34 
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tracted  witb  one  Louis  JeUlnek  to  keep  a  horse,  and  at  stated  times  of  the 
daj  to  deliver  Uie  same  at  tbe  lattfr's  place  of  btulness.  The  ■  table  and  the 
business  place  an  sLtaate  open  dlltareot  ttn^  in  the  dty,  and  the  custom 
was  for  defendant  to  iotrust  the  said  bore%  to  one  of  hia  servants  for  de- 
Uverjy  the  lattar  having  positire  instnietions  not  to  permit  aoy  other  p»- 
aon  to  drlv«  tiie  horse,  or  to  dellTw  it  to  the  owner,  ia  parsronoe  of  these 
Instxaotions,  one  of  defendant's  servants,  competent  in  all  respects  fw  tlie 
perforiuuce  of  bis  dntj,  had  attaefaed  the  horse  to  a  cntteTt  preparatory  to  de- 
livery at  the  owner*0  pteee  of  buriness,  when  he  was  applied  to  bj  one 
Erueger,  a  poson  not  in  defendant's  employ,  and  who  never  bad  been,  for 
leave  to  drive  said  horse  and  cutter  to  its  desUnatton.  This  request  was 
granted,  and,  while  Kv^r  was  passtng  over  the  nsoid  roste  between  saild 
stable  and  business  place,  he  drove  said  horae  in  snob  a  negligent  and  care- 
less manner  that,  while  crossing  a  street,  he  ran  Into  and  seriously  Injured 
plaintiff.  This  action  waa  subsequehtly  brought  to  recover  damages  for  sndi 
Injury.  At  tAe  doee  oi  the  evidence  defendant  moved  for  the  direction  of  a 
verdict  in  bis  favor,  and  thereupon  the  conrt  directed  the  Jary  to  find  a  ver- 
dict for  defendant  of  no  cause  of  action,  which  they  accordingly  did.  jSzoep- 
tlon  was  taken  to  snch  ruling,  presenting  the  quesitonB  now  here.' 

Tlie  direotloD     the  court  proceeded  upon  the  theory  that  the  relation  (tf 
master  and  servant  was  not  establlstied,  and  consequently  defendant  was  not 
liable  for  the  act  of  Krueger.   Examination  leads  me  to  the  conclusion  that 
this  ruling  was  wrong.   We  see  that  the  aervanjt  of  the  defendant  whs  charged 
with  the  dnty  of  delivering  the  horse.   That  he  violated  that  duty  in  intrust- 
ing It  to  a  stranger  for  delivery  is  equ^y  true,  but  such  violation  of  duty 
does  not  lead  to  a  discbarge  of  the  master         liability.    Quinn  t.  Power, 
87  N.  y.  535.   It  is  said  by  Judge  Grovbk  in  CosgTooe  v.  Ogden,  49  N.  Y. 
255:  **The  test  of  the  master's  responsibility  for  the  act  of  his  servant  Is  not 
whether  such  act  waa  done  according  to  the  instructions  of  the  master  to  tlie 
servant,  bat  whether  it  is  done  in  the  prosecution  of  the  business  tliat  the 
servant  was  employed  by  tbe  master  to  do."   Here  the  servant  was  charged 
with  the  personal  delivery  of  this  horse.   He  violated  the  instruction  by  in- 
trusting performance  to  a  stranger,  but  he  intrusted  it  to  the  stranger  for  uo 
other  or  different  purpose  than  such  as  he  was  charged  with,  and  the  horse  at 
the  time  of  injury  was  being  driven  by  the  usual  route.    While  tlie  po^Uve 
instruction  was  violated,  yet  we  see  that  tbe  master's  business  was  being 
prosecuted  throughout  the  entire  transaction.   Had  the  horse  been  delivered 
to  the  stranger  fbr  any  other  purpose  than  delivery  Co  its  owner,  or  had  the 
servant  or  stranger  or  both  used  it  to  drive  for  purposes  of  business  or  ideas- 
ure,  disconnected  from  the  business  of  tbe  master,  a  different  rule  would  ap- 
ply^ and  we  would  have  the  case  n>lie<j  upon  by  defendant,  as  presented  in 
Cavanagh  v>  Siiwnwv,  12  Hun,  465.   As  it  is,  we  have  a  esse  hi  principle 
like  Althorf  v.  Wolfe,  22  N.  Y.  365.  where  it  is  stated  by  JudffS  Dbnio:  **If 
we  Iceep  in  mind  tlnit  the  defendant  is  mponaiUe  for  the  acts  of  Fagan,  Pthe 
servant,]  and  ttiat  Fagan  took  his  comrade  [stranger]  onto  the  roof,  and  thaa 
enabled  Uie  latter  to  do  the  mischief,  it  is  difficult  to  discover  any  prliiciple 
which  will  shield  the  defendant  from  responsibility.**  Id. 364.   Itis  Insisted 
that  Kreuger  was  in  no  sense  defendant's  servant,  and  consequently  be  can- 
not be  made  liaMe  for  his  acts.   This  overlooks  tb«  fact  that  by  tbe  act  of  the 
servant  wlio  was  in  charge,  an  instrnment,  i.  «.,  Kcet^^,  was  used  for  tbe 
pposecution  of  tbe  master's  buamesfi,  and  Uiat  each  inatniesait  inflieted  tbe 
injury.   It  is  not  essential,  under  such  circumstances,  that  the  zalatioa  of 
I  master  and  servant  should  exist,  in  order  to  fasten  lesponBlhillty.   It  is  euf- 
'  flclent  when  it  spears  that  the  master's  busitwss  is  being  pfosecuted  by  Uie 
instrument  used.   This  question  has.  however,  been  decided.   In  KUroy  v. 
e^timi  Co.,  121  v.  Y.  22,  24  N.  E.  Kep.  192.  a  captain  of  a  caairi  boat  waa 
obevad  with  the  Buwi^Bient  at  a  guy  rope  connectsd  with  a  boiatins  np- 
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paratus  lued  in  anloadlng  a  cargo.  Whttt  in  Dse,  the  captain  temporarily  In- 
traited  the  management  of  the  rope  to  a  boy,  who  negligently  operated  lt»  in- 
flicting Injury.  The  defendant,  whose  servant  tiie  captain  was,  w»8  held 
liable  for  the  act.  I  see  no  tfatint^oa  bAween  the  oases.  Defendant 
BtFOngly  inaiBts  upon  the  caae  of  Hexamer  t.  Wtbhi  101  N.  Y.  877,  4  N.  B. 
&epw  756.  as  being  fatal  to  a  reeotery.  Thie,  atid  other  iases  like  it.  hold  that 
an  owner  la  not  liable  for  ttra  acts  of  eerrants  working  under  the  direction  of 
an  independent  contractor,  whether  paM  by  the  day  or  otberwiae.  These  au- 
thoritiea  would  be  precisely  in  point  if  it  were  attempted  to  enforce  liability 
agaiBst  the  owner  of  the  horse,  bnt  they  are  itithout  ai^Icattou  to  the  prin- 
ciple InTolved  in  this  caae.  It  foUowa  that  the  exc^lona  should  be  sustained, 
and  the  motion  for  a  new  trial  granted,  with  eoMn  to  abide  the  event. 

WurTE,  J.,  (oonaiiTTing,'S  From  the  evidence  taken  on  the  trial  the  jury 
might  hare  found  that  oh  December  8, 1890,  the  defendant  was  the  proprietor 
of  a  boarding  and  liveiy  stable  in  Buffalo,  and  had  as  a  boarder  at  his  Stable 
a  horse  dwned  by  one  Louis  Jellinek;  that  it  waa  the  duty  of  the  defCtndsnt 
to  deliver  the  hoi^  to  its  owner,  for  his  use,  at  Ills  place  of  business,  at  a  oer- 
titin  hour  each  day^  and  the  duty  of  making  such  delivery  was  intrusted  by 
tlie  defendant  to  the  servant,  Who  employed  a  stranger  to  perform  that  duty 
in  his  steiid;  tliat  on  the  day  in  question  the  servant  of  the  defendant  charged 
by  him  with  the  duty  of  delivering  the  horse  at  Jellinek's  place  of  bOBinesa, 
instead  of  performing  the  duty  himaelf,  and  without  the  knowledge  or  oon- 
aent  of  tlie  defendant,  (at  least  1  will  assume  the  absence  of  such  knowledge 
anil  consent,)  employed  the  stranger  to  perform  thatduty,  and  tliat  in  its  per- 
formance the  stranger  negligently  handled  and  drove  the  horse  on  the  way  to 
Jellinek's  place*  and  that  by  reasoh  of  such  negligence  the  plaintiff  was  in- 
jured. The  trial  court  directed  a  verdict  of  no  cause  of  action  in  favor  of  the 
defendant,  on  the  ground  that  the  relation  of  master  and  servant  did  not  ex- 
ist at  the  time  of  the  accident  between  the  defendant  and  the  stranger  who 
was  driving  the  horse.  It  is  claimed  by  the  respondent  chat  the  rule  appli- 
cable to  ^is  (iase  is  laid  down  iu  the  cases  of  King  v.  Railroad  Co.,  66  ti,  Y. 
181,  and  Haeamer  v.  Wehb,  101  N.  Y.  877,  4  K.  £.  Kep.  7&5.  Those  cases 
decide  simply  that  the  owner  of  premises  is  not  responsible  for  the  negligence 
of  the  servant  of  an  independent  contractor  engaged  in  making  repairs  on 
such  premises.  The  same  principle  is  recognized  in  the  case  of  Bonifaoe  v. 
Relyta,  6  Kofo.  897,  86  How.  Fr.  457.  and  Sfiehdal  v.  Stanton,  3  Hun,  462, 
cited  by  the  respondent.  The  cases  of  Cavanagh  v.  Dinsmore,  12  Hiin,  465. 
and  Sheridan  v.  Charlick,  4  Daly,  838,  are  authorities  for  the  well-settled 
rule  lhat  for  the  negligence  of  a  servant  while  engaged  in  his  own  business, 
and  not  in  that  of  his  master,  the  roaster  is  not  liable.  The  plaintiff's  right 
to  go  to  the  jury.  I  think,  is  clearly  established  by  the  cases  of  Alihor/v. 
Wol/t,  2&  N.  Y.  355;  Cosgrow  v.  Ogden,  49  N.  Y.  255;  Kilroy  v.  Canal  Co., 
121  Y.  22,  24  N.  E.  Rep.  1^2.  The  exceptions  taken  by  the  plaintiff  to  the 
direction  of  a  verdict  for  the  defendant  aliould  therefore  be  sustained*  and  his 
motion  fex  ii  new  Ma]  granted. 


(Superior  Coturt  of  Buffalo,  General  Term.  October  M,  iSQSu) 

1.  Arraii'— Fbaotioi— Nonoa  or  Rbtaikbr— Wmn>Bi.WAi^]fisTAn. 

Where,  on  appeal  by  defeadant  to  the  ffeaeral  Xarm^  plaiatiffs  attorney,  emn^ 
oufely  bellevlaff  that  &  undertidEtDff  has  oeen  filed:,  serves  a  general  nouoe  of  i»> 
Mner,  and  <m  discovery  of  the  mlstaln,  and  befdre  defendant  has  tatten  a^  fur- 
ther proceedlom,  plaiimff  asks  to  be  relieved  from  tbe  effect  <tf  sitcb  noUoe^  and 
dlsdaimi  aof  inteatlon  to  waive  the  ffiving  of  the  nndataMnigi  tte  wppiAaX  term 
sbodtd;  on  motioo  to  dismiss  the  appeal,  am  for  genwal  rellal^  set  a^u.  and  per- 
mit plaiatUE  to  withdraw,  (he  notioe. 
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I.  Bahb— HoDinOATioir  or  Okdsb  Aipuubd  noK. 

An  order  of  the  tpeolal  tenn  ernmeooalr  ref  ariog  to  pannit  appellee  to  wltb- 
imw  a  notice  of  retainer  filed  by  bis  attorn^  througb  mlstalra,  and  In  the  belief 
tbat  appellant  bad  filed  an  undertaking,  will  be  modined  by  the  general  term;  Cod* 
ClTll  Proc  $  1817,  permttUng  the  modlfloaUon  of  the  order  applied  from. 

Appeal  from  special  term. 

Action  by  Frank  W.  Schaffer  against  Willis  Jones.  There  was  a  }ndg> 
ment  for  plaintiff*  from  which  defendant  appealed.  Plaintiff's  attornej 
served  a  general  notice  of  retainer,  erroneously  supposing  that  defendant  bad 
filed  an  Undertaking.  Upon  discovering  the  mistake,  plaintiff  moved  at  tba 
special  term  the  dismissal  of  the  appeal,  and  for  gener;d  relief.  Fran  an  or- 
der den^ng  the  motiout  plaintiff  appeals.  ModiHed. 

Argued  before  White  and  Hatoh.  JJ. 

Frank  H.  Perhim,  for  appellant.   Qeorgo  W*  Cothran,  for  respondent. 

White,  J.  The  plaintiff  in  this  action  recovered  a  judgment  against  the 
defendant  in  the  municipal  court  of  Buffalo  on  July  18,  189L  On  the  24tfa 
day  of  July.  1891,  a  transcript  of  the  judgment  was  filed  In  Erie  county 
clerk's  office,  and  the  juilgment  docketed  therein  on  that  day.  On  August  1« 
1891,  the  defendant  served  a  notice  of  appeal  from  said  judgment  to  this  court, 
and  demanded  a  new  trial.  On  the  15th  da^'  of  August.  1891,  the  plaintiff's 
attorney,  supposing  that  the  defendant  had  executfd  and  Qled  the  undertak- 
ing required  by  statute  to  render  such  an  appeal  effectual,  served  a  general 
notice  of  retainer  in  the  case  in  this  court.  No  undertaking  had  been  given 
by  the  defendant,  and  inimediately  upon  the  discovery  of  that  fact,  within  aa 
hour  after  service  of  the  notice  of  retainer,  and  before  the  defendant  had 
taken  any  further  proceeding  in  the  ense,  tfie  plaintiff  asked  to  be  relieved  from 
the  effect  of  the  notice  of  retainer  which  he  had  served,  and  disclaimed  any 
intention  to  waive  the  giving  of  the  undertaking  on  the  part  of  the  defend- 
ant. The  defendant  thereupon  took  the  ground,  which  he  still  maintains, 
that  by  serving  the  notice  oC  retainer  the  plaintiff  had  waived  the  right  to  r^ 
quire  an  undertaking,  and  that,  jurisdiction  having  been  so  conferred  upon 
this  court,  it  must  proceed  to  the  trial  of  the  case  on  its  merits.  The  plain- 
tiff, to  relieve  himself  from  the  effect  of  his  notice  of  retainer,  moved  at  spe- 
cial term  to  dismiss  tlie  defendant's  appeal  on  the  ground  tliat  no  andertak- 
ing  had  been  given.  That  motion  was  denied,  and  the  plaintiff  appeals. 
The  notice  of  motion  to  dismiss  the  appeal  was  in  form  for  general  relief  in 
case  the  court  should  hold  tliat  a  dismissal  of  the  appeal  was  not  the  appro- 
priate remedy  for  the  difficulty  encountered  by  the  phtintiff  by  teaaon  of  bis 
service  of  the  notice  of  retiiiner. 

The  case  Is  such.  It  seems  to  me,  that,  If  the  court  possesses  the  poww  to 
relieve  the  plaintiff  from  the  effect  of  his  inadvertence  and  mistake^  it  should 
anbeeitatlngly  interpose  in  bis  behalf,  and  [  think  it  bas  the  power.  Perhaps 
it  may  be  said,  strictly  speaking,  that  the  plaintiff  was  not  and  is  not  entitled 
to  have  the  appeal  to  this  court  dismissed,  so  long  as  the  service  of  his  notice 
of  retainer  stands  unimpeached.  I  am  of  the  opinion,  however,  that  it  was 
competent  for  the  special  term,  ander  and  pursuant  to  the  notlca  of  motion 
given  by  the  plaintiff  to  set  aside  the  service  of  the  notice  of  retainer,  and  I 
think  that  should  have  bem  done.  On  a  motion  to  amend  Irr^ular  proceed- 
ings they  may  be  struck  out  under  a  prayer  for  general  relief.  If  a  party  moves 
for  wrong  relief,  the  granting  relief  under  the  general  prayer  is  ordinarily  a 
matter  of  discretion.  Van  Slyke  v.  Hyatt,  46  N.  Y.  259.  Under  section  1317 
of  the  Code  of  Civil  Procedure  we  may  "modify  the  *  «  *  order  appealed 
from."  My  conclusion  is  tbat  tlie  order  appealed  ftom  should  be  ao  modiflei 
as  to  provide  tbat  service  of  notice  of  retainer  by  tlie  defendant  be  set  adds, 
or  that  the  plaintiff  be  permitted  to  withdraw  and  cancel  such  notice,  and  that 
the  defendant  be  allowed  to  give  the  undertaking  preMnribed  by  law  in  aoeb 
oases  to  perfect  an  ai^al,  without  costs  to  either  party. 
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W  i  nil  Kill  NBEi  e.  Wazbekxmkl 


(AQMrfor  Court  cf  ByfftOa,  Qmmvi  Turm.  Ootobtr  SB,  IMI.) 

1.  BiKB— SuBn^imiT  AoQDttmoH  or  Titu. 

Where  ooe  ■ffrees  to  sell  a  horse,  whioh  he  doe*  not  then  own,  and  reoelTM  put 
of  the  purchase  prioe.  Intending  thereafter  to  aoqnlre  title,  bu  aabseqaentl/  ao- 

Sired  title  and  poaseasion  inarea  to  the  ben«flt  of  %b»  one  to  whom  be  haa  aold,  and 
1  contnot  than  eeaaaa  to  be  exeontorj. 
1  Sun— Waitxb  of  DaFnrsn. 

The  seller  tUTing_,  on  aoqulrlng  title,  refused  to  deliTor,  raetiog  his  refasal  solely 
on  the  ground  that  he  had  aold  too  ohe^lj,  tharabj'  walnd  any  other  def  enaeh 

Appeal  fxom  manleipal  court. 

R^le?in  by  Leo  Maskelineki  against  Joseph  Wazsinenski.  Judgment  for 
defendant,  and  plaintiff  appeals.  ReTOrsed. 
Arsued  before  Tzros,  G.  J.,  and  Hatch  and  White.  JJ. 
FMmem  A  Behreibtr,  for  plaintiff.   If.  A,  Gearon^  for  defendant. 

Hatch.  J.  Tbe  action  Is  replevin.  ITpoa  the  trial,  plaintiff's  complaint 
was  dismissed,  and  the  possession  of  the  property  awarded  to  defendant,  and 
its  value  assessed.  It  Is  not  clear  upon  what  theory  tbe  judgment  proceeded, 
but  it  Is  probable  that  it  was  based  apon  the  ground  that  no  title  to  the  prop> 
erly  passed  to  plaintiff,  as  defendant  was  not  at  the  time  of  sale  the  owner. 
The  facta  were  that  defendant  applied  to  plaintiff  to  purchase  a  horse,  whleh 
the  former  did  not  own,  he  intending  thereafter  to  acquire  title.  An  agree- 
ment of  sale  was  reached,  and  plaintiff  paid  part  of  the  purchase  price  to  bind 
the  bargain.  Defendant  immediately  purchased  the  horse  of  the  owner,  but  re- 
fused to  deliver  tbe  same  to  plaintiff,  resting  his  refusal  solely  upon  the  ground 
that  he  sold  the  horse  too  cheap.  It  may  be  conceded  that  the  contract  of 
purchase  was  executory,  and  that  no  title  to  the  horse  in  fact  passed  at  that 
time;  and.  had  the  situation  so  remained,  this  action  could  not  be  maintained. 
But  wben  the  defendant  obtained  title  to  the  horse  a  very  different  question 
arose.  His  title  to  and  possession  tilt  the  property  then  inured  to  the  beneflt 
cf  tbe  plaintiff.  The  contract  then  ceased  to  be  executory,  and.  as  defendant 
hud  acquired  the  means  of  f  ulflllment,  he  oould  not  ther^utter  tw  heard  to  say 
that  he  had  no  title  when  he  sold.  Having  become  possessed  of  title,  it  irume- 
diatel;  became  Tested  in  plaintiff  In  accordance  with  tbe  terms  of  Uie  sale. 
If,  however,  this  should  not  be  Uie  accepted  doctrine^  the  resnit  can  stUl  be 
reached  upon  the  doctrine  of  waiver.  At  the  time  wben  plaintiff  tendered 
the  balance  of  tbe  purchase  price  defendant  had  title  to  the  horse.  He  re- 
fused to  deliver,  not  upon  the  ground  that  the  contract  of  sale  was  executory, 
but  upon  tbe  ground  that  be  had  sold  too  cheaply.  The  latter  ground  simply 
involved  a  r^udlatlon  of  the  contract.  This  position  clearly  oouid  not  avail 
him.  and,  as  he  insisted  npon  no  other  reason,  he  must  be  held  to  have  elected 
so  to  stand,  and  waived  any  other  defense  he  then  bad.  Bradley  v.  CoU,  6 
Han,  660.  His  attitude  was  that  there  was  a  sale,  but  that  he  would  not  fal- 
Qll,  unless  paid  more  money.  As  he  cannot  successfully  stand  npon  this,  he 
should  not  now  be  heard  to  allege  any  other.  The  Judgment  should  be  re* 
voasd,  with  costs.  AH  concur. 


Smith  o.  GoLLsaB  of  St.  Fbanoes  Zavieb  <t  oL 
(Superior  Court  of  New  Forit  CUy,  Qetural  Term.  Jnly  S,  t88S.) 

But  of  PBOcaaDnias— Axoma  AonoH  Involviko  Bamb  Qdxbtion. 

A.  stay  of  proceedings  will  not  be  granted  in  an  action  In  the  superior  eovrt  to 
await  the  determination  of  a  prior  aotlon  in  the  supreme  oonrt  iDvomng  the  same 
soUeet-matter,  where  the  pamee  to  tbe  two  actions  are  not  idenUval,  and  the  oom- 
plafnt  in  the  aapreme  oonrt  case  allegea  addlUonal  matters,  and  tbe  prajw  aahs 
nrmora  than  la  aonght  In  the  aupmrior  oonrt  oascb  " 
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Appeal  from  special  term. 

Action  by  Thomaa  G.  Smith  agaJnit  tbeaoiltgfi  Qf  St.  Francts  Xavler  aQd 
others.  Fr^q)  ap  onj^r  djonying  the  .motion  of  defei^nt  W^X7  Xiayette  tot 
a  stay  of  proceedings  pending  the  dete^miaatiop  ^  simUlur  actioi}  In  tl^e 
sjBpjTOW  nonrt,  «aj4  datsndant  ^peals.  Affirmed. 

At  special  term,  on  the  doaial  of  the  motion,  Quj>mujBSVB,  J.,  filed  the 
ftdlowing  opinion:  "I  do  not  tSilnk  this  action  and  the  one  In  the  supreme 
court  are  identical.  The  papers  before  me  do  not  disclose  a  state  of  facts  that 
yfuxfvnp  t)ie  granting  of  »  in  $c\^tx  prec^ipg  the  djetermlnatlon  of 
the  suprema  court  action,  u  will  nof  tw  denied  that,  where  (wo  snita  are 
commenced  In  different  courts,  and  the  subject  of  tlio  i^ition  and  the  partiea 
Hfe  the  8j9Pie  in  eaolif  the  court  which  first  fcqqlres  ioriadiction  shoud  die- 
pose  of  the  whole  matter.  McCarthy  v.'  PeoHe,  18  How.  Pr.  188.  But  the 
parties  to  these  two  actions  are  not  t)ie  same,  inasmuch  John  Oorman, 
who  appears  ^  oqe  of  the  defen<}anf»  in  the  supreme  court  case.  Is  not  men- 
tioned In  the  superior  court  suit.  What  hla  Interest  la,  does  not  appear;  but 
the  foct  remaiqs  th^  the  partiea  to  t^e  two  Suits  are  not  IdenUcal.  It  fa  true 
that  the  {ovperty  involved  is  the  same  in  both  actions,  but  that  is  not  a  auflS- 
cient  reason  for  granting  the  stay.  fitotosU  t.  Chamberlain,  60  K.  T.  272; 
DauHey  r.  Beown,  79  'S.Y.  898-400.  It  la  also  true  thatall  the  relief  demand- 
ed in  the  superior  court  case,  which  is  the  junior  action,  ia  demanded  in  Uie 
supreme  court  ease,  but  the  complaint  In  the  latter  case  alleges  additional 
mattw,  and  the  prayer  adced  for  more  than  Is  sought  in  the  superior  court 
case.  The  same  evidence  would  not  support  both  actions,  inasmuch  aa  mon 
evidence  would  be  required  bi  the  supreme  court  ease  than  would  be  neces- 
sary In  the  superior  court  case.  See  Stowell  t.  Chamherlaint  rapro.  To 
sustain  a  plea  of  former  action  pepding,  which  Is  ffovemed  by  the  same  prin- 
ciple as  a  motion  for  a  stay,  {pawleif  t.  Broum,  79  N.  T.  400.)  it  is  neces- 
sary that  it  appear  that  the  first  action  Is  for  the  Identical  relief  demanded  in 
the  second  action,  {Dav^ey  t.  Brown,  mpra;  Kthey  v.  Ward,  16  Abb. 
Fr.  102, 103,  afilnued  38  K.  T.  83.)  So  closely  has  this  rule  been  enforced 
that  in  the  case  of  Keltej/  v.  Ward,  supra,  which  Is  quoted  with  approval  bj 
the  court  of  appeals  In  the  case  of  DauHey  v.  Brown,  mpra,  it  was  held  that 
the  pendency  of  actions  for  rent  alleged  to  be  payable  quarterly  was  no  defmae 
to  an  action  for  the  same  rent  under  a  claim  that  it  was  payable  at  the  end 
of  the  year.  Under  the  circumstances,  the  motion  for  stay  Is  denied,  wiUi- 
out  costs. " 

Aigued  before  Pbzkdhah  and  BveBO,  J  J. 

A.  B.  Johnson,  for  appellant.   GwrtfB  Bltu,  for  respondent. 

FsR  GuiuAH.  The  order  should  be  affirmed,  with  $10  oosts,  etc,  npoa 
the  opinion  filed  by  the  learned  judge  below. 


ZiATTOH  t.  BRAST. 

(CttU  Court  of  Kew  Tark,  Otneral  Tsmi.  Mar  81.  un.) 

BxOBSsrva  DnuoBS—CoNrLtonKe  EvniaHoa. 

A  verdict  for  plBlntifl,  In  an  aotloo  for  permanent  Injurios  to  a  hone,  wfU  not  be 
■et  aalde,  as  excessive,  where  the  evidence  Jostifies  •ooh  verdlo^  and  the  wort 

fully  and  fairly  chained  on  the  quesUon  of  damages. 

Appeal  from  trial  term. 

Action  for  damages  by  BIcbardscm  O.  Laytoa  against  l^tclA  Brady. 
From  a  judgment  for  plaintiff,  and  an  order  dynyiag  «'ipot|aii  Cw  %  mpw  tdjd, 
defendant  appeals.  Affirmed. 

This  action  was  brought  to  recover  damages  for  Injuries  snstained  to  a 
horse  beloqging  to  plaintiff  on  or  about  the  2d  day  of  May,  ISQl,  which  re- 
sulted In  its  being  killed,  and  for  damages  suatalned  to  « trui^  to  whiob  plain- 
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tifl*s  horsM  WW6  attached.  oeoBskmed  a  oolUsIoa  wltb  honm  and  a  tmdi 
owned  by  the  defendaot,  and  la  cliiirge  of  datendaat'a  Brrrant.  The  plaln- 
tifl*a  honem  and  truck  irore  lawfnllj  standing  In  Chambeca  street  about  op' 
poBit«2fo.  85»  delivering  goods,  and,  while  so  engaged  in  the  naiud  course  of 
business,  a  doable  truck  ownad  by  the  defendant,  going  in  a  westerly  ^reo> 
tlon  along  CliamberB  street,  waa  driven  by  a  servant  of  the  defendant,  while 
in  his  employ,  against  and  collided  with  {^intifl's  truA.and  against  the 
off  horse  of  plaintiff's  team,  greatly  In]  a  ring  tbe  said  borse  and  tract  It 
ia  dalmed  by  pbintiff  that  the  Injuriea  to  the  horse  were  permanent,  and 
necessitated  and  required  the  nse  of  an  ambidanoe  to  tnn^ort  said  borse 
to  an  Infirmary,  togetiier  with  the  services  oil  a  veterinary  surgeon,  and  also 
Deceasitated  Ita  destruction,  and  that  the  whiffletree  of  siUd  truck  was  broken. 
Tbe  plaintllt  claimed  damagea,  namely,  tlie  value  of  tbe  bme.  61B.S0 
for  tbe  veterioary's  bill,  $a  for  the  ambuhiQce.  and  $2  tor  the  whiffletree; 
amountii^  in  all  to  the  sum  ot  9348.50.  Xlie  action  was  tried  before  tbe 
court  and  a  jury  on  February  IS,  1892,  and  resulted  in  a  verdict  In  favor  of 
the  plaintiff  for  S34S.40.  The  defendant  appeals  from  tbe  Judgment  entered 
apon  tbe  verdict,  and  also  from  the  order  entered  hwein,  denying  defendant's 
motion  for  a  new  ^lal. 

Argued  before  MoGowK,  Yah  Wtok.  and  Fitzsuohb,  JJ. 

Morgan  <ft         for  appellant.   Charloa  Q.  Crmodl,  for  respondent. 

McGoTN,  J.  Tbe  appellant  in  his  points  submitted  states  tiMt  "the  appel- 
lant does  not  claim  that  a  verdict  in  favor  of  tbe  plaintiff  was  sgainsfe  the 
evidence  or  law.  He  rests  his  appeal  entirely  upon  the  contention  that  the 
Jaiy  erred  in  Sndinga  verdict  for  so  large  an  amount;"  thus  leaving  the 
only  questions  to  be  passed  upon  herein,  viz..  whether  the  jury  erred  in  ren- 
dering their  verdict  for  tbe  amount  clnimed,  $348.40,  and  wbethnr  the  evi- 
dence justified  a  verdict  for  that  amount. 

First,  as  to  the  value  of  the  horse.  William  A.  Nlchol,  a  witness  on  the 
part  of  the  plaintiff,  testified  that  he  was  a  truclcman;  that  he  was  a  kind 
of  judge  of  work  horses, — truck  horses;  thnt  plnintiff  had  owned  the  borne 
about  three  years;  that  the  horse  was  lu  a  better  condition  at  the  time  of 
the  injury  than  when  be  was  purchased  by  plaintiff,  and  tliat  he  was  a  good 
healthy  liorse;  that  he  had  bought  and  sold  horses  for  12  years, — ^trnck  horses 
particularly;  that  be  bad  bought  during  that  time,  perhaps,  not  over  40  or  50; 
that  be  should  judge  that  the  horse  would  be  worth  in  tlie  market  on  the  day  It 
waa  Injurol,  txiore  it  was  injured.  6325.  Plaintiff  testified  that  he  had  bought 
and  sold  over  200  Itorsps,  and  that  he  bought  the  horse  about  three  years 
ago;  that  be  was  a  heavy  draught  horse;  that  he  would  have  to  pay  for  a 
borse  like  him,  anything  from  6325  to  6350;  that  he  had  a  veterinary  surgeon. 
Sr.  Duane,  to  look  after  tbe  horse;  that  lie  had  rendered'a  bill  for  $18.50; 
that  he  had  paid  the  bill;  that  he  had  incurred  a  bill  to  the  "Society  for  the 
Prevention  of  Cruelty  to  AnlmHls"  of  63  for  an  ambulance;  that  he  had 
a,  new  whiffletree  made,  for  which  he  had  paid  $2.  James  Lockwood.  a 
witness  on  the  part  of  the  plaintiff,  testified  that  he  saw  the  collision  between 
the  trucks,  and  had  charge  of  plaintiff's  liorses  and  truck;  that  when  de- 
fendaal's  truck  struck' the  wheel,  it  cracked  tbe  main  whiffle  tree,  and  the 
wheel  struck  the  hone,  and  knocked  his  hoof  in  the  groove  of  the  ear  track, 
and  tbiU  d^endant's  driver  kept  pulling  on;  that  if  defendant's  driver  had 
stopped  a  minute,  be  could  have  saved  tbe  horse;  that  be  k^t  pulling  on, 
and  scraped  the  boof  down,  and  kept  scraping  tbe  hoof  down  on  the  bone, 
from  the  hair.  Arlington  Bosthwick,  on  the  part  of  plaintiff,  testiQed  that  tbe 
wheel  of  defendant's  truck  passedovcr  tbe  foot  of  tlie  horse  between  the  hair 
and  the  boof.  Plaintiff's  witness  Nichol  testified  that  he  "found  the  horse 
in  a  condition  that  lie  was  Aiot  able  to  walki^hat  injured;  and  had  to  send 
for  the  ambulance  to  take  him  away;  he  was  not  able  to  put  his  foot  to  the 
ground,  standing  on  tluee  legs;  an  ambulance  came;  he  was  taken  to  Crosby 
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atreet,  Dear  Cannl,  to  the  Teterlnary  surgeon's  stable.  Doctor  DaaDe;  I  think 
he  WHS  there  some  10  or  11  days;  the  horse  had  to  be  killed.  Question, 
Oould  not  cure  him?  Anstoer.  No,  sir;  that  waa  the  verdict  of  the  veteri- 
nary surgeon,  that  be  could  not  be  cured."  Ko  objection  was  made  to 
the  admission  of  above.  John  Stroede],  a  witness  called  on  the  part  of  de- 
fendant, testified  that  "the  horse  got  his  foot  between  the  railroad  track 
and  the  wheel,  and  got  hurt  between  tlie  hair  and  the  hoof;  then  they  stopped, 
and  the  horse  was  shivering,  and  had  Its  leg  up,  suffering  from  pain."  De- 
fendant testified  that  the  horse  "had  a  pair  of  spavins  behind;  •  «  « 
the  fact  of  there  being  a  spavia  on  a  horse  affects  his  value;  It  would  take  a  hnn- 
dred  oft  the  value  of  the  horse.*'  I^ntifT  testified:  "I  would  have  noticed  if 
he  had  a  btood  or  bone  spavin.  It  would  have  been  easily  seen,  more  espe- 
cially a  Uood  spavin.  When  the  horse  was  at  Boslyn  I  examined  him;  I  went 
all  over  him.  I  would  take  my  oath  that  when  I  saw  him,  on  27th  id 
April,  he  did  not  have  a  blood  spavin."  The  trial  Justice,  in  his  charge, 
fully  and  fairly  submitted  the  case  to  the  Jury,  and  in  his  charge  stated  as 
follows:  "Upon  the  question  of  damage  theevldence  is  somewhat  conflicting. 
The  maximum  amount  is  $325,  as  the  value  of  the  horse,  918.50  for  the  vet- 
erinary's  bill,  S3  for  tlie  ambulance,  and  S2  for  the  whiffletree.  That  evidence 
is  not  conclusive  upon  you.  However,  as  to  the  amount  of  t!ie  damage,  it  is 
evidence  upon  which  you  niay  base  your  verdict,  but  which  should  in  oo  case 
exceed  that  amount.  If  you  find  for  the  plaintift,  you  may  find  In  that  sum, 
but  not  above  it.  You  have,  however,  still  the  right  to  find  less,  If  the  evi- 
dence warrants  It," — and  no  exceptions  were  taken  to  the  charge,  and  no  ex- 
ceptions were  taken  to  any  of  the  rulings  of  the  trial  justice,  except  to  the  re- 
fusal to  dismiss  the  complaint  on  defendant's  motion,  which  we  think  was 
properly  denied.  The  Jury  found  for  the  plaintiff,  and  we  find  no  good  reason 
for  disturbing  their  verdict,  and  think  there  waa  sufficient  evidence  to  jus* 
tify  the  amount  of  the  verdict  found.  Judgment  and  order  appealed  from 
must  therefore  be  affirmed,  with  costs  to  the  respondent.   All  concur. 


UcLattohuh  «.  Obeat  Western  Imb.  Oo. 
(Common  Fletu  of  iiTeu  Yorit  dftv  and  County,  General  Xsrm.  Jane  0,  un.) 

1.  RUL  PlBTT  IN  IhTBRSBT— AonOX  OK  UaKIKS  PoLIOT— UltDISOLOSnD  OWNBR. 

Under  Code  Civil  Proo.  S  449,  requiring  every  aotioo  to  be  brought  in  the  name 
of  the  real  party  in  interest,  a  part  owner  of  a  vessal  may  bring  an  action  ia  bia 
own  name  on  a  policy  of  marine  insurance  wbich  runs  "on  aooonat  of  whom  tt  may 
ooDcem, "  and  wbloh  was  in  fact  procured  by  his  ageat,  to  whom  the  loss  la  made 
payable,  even  though  the  policy  does  not  diaclose  waoa  part  owner's  intereit  therein. 
&  Rbs  Judicata— Questions  not  Litioatbd. 

A  judgment  In  an  action  on  a  marine  policy  ooveringthe  owner's  loss  of  freight 
1b  conolusive,  in  a  subsequent  action  between  the  same  parties  on  a  policy  oovering 
tiie  loss  of  the  vessel,  as  to  every  defense  open  and  available  to  the  Insnnr  In  tiu 
first  action,  whether  actually  litigated  or  not. 

Appeal  from  trial  term. 

Action  by  Daniel  J  McLaughlin  against  the  Great  Western  Insurance  Com 
pany  on  a  policy  of  marine  insurance  on  a  vessel  of  which  plaintiff  was  part 
owner.  From  a  judgment  for  plaintiff,  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial,  defendant  appeals.  Affirmed. 

The  vessel  was  owned  in  unequal  shares  by  Kabus  L.  Palmer,  Charles  A. 
Palmer,  and  Daniel  J.  McLaughlin,  the  present  plaintiff.  It  was  totally  lost 
on  a  voyage  covered  by  the  policy.  The  tliree  part  owners  brought  an  ac- 
tion In  the  superior  court  on  a  freight  policy  against  the  present  defendant. 
In  which  they  recovered  Judgment,  wlilch  was  affirmed  on  appeal.  McLangh* 
iin  then  instituted  the  preseufe  action  to  rsoover  tor  the  loss  of  his  share  in 
the  vessel.  ^ 

Argued  before  Fbyor  and  Biuchoff,  JJ. 

TfMdtoeU  Cln^andf  for  appellant    Wm.  W,  Gvodrioh,  for  respondtnti 
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Pbtor.  J.  Of  the  11UD7  grounds  of  defense  taken  at  tbe  trial,  appellant 
QOW  relies  and  insists  apon  four  only, namely:  That  plaiutlff  had  noinBuraUe 
intact  In  the  Teasel ;  that  be  was  nob  a  party  to  the  policy  in  such  sense  as  to 
be  competent  to  maintain  an  action  on  It;  ^at  the  trial  Judge  erred  in  hold- 
ing the  judgment  of  the  superior  court  to  be  rw  adjudtmita  upon  the  issues 
•covend  by  it  and  here  in  litlgidilon;  that  be  committed  errw  in  bis  rollngs 
•upon  evidence. 

1.  That  the  pliUntifl  was  owner  of  18-64  shares  of  the  Tessel  was  estab- 
lished by  eTidenee  so  clear  and  ooncIU8iT«  that  the  learned  trial  judge  rightly 
«aaunied  it  as  an  inooutroTertible  fact  in  tbe  ease. 

2.  The  policy  runs:  **P.  X.  Nevius  A  Son.on  account  of  whom  it  nuqr  oon- 
«ern.  In  case  of  loss  to  be  paid  to  C.  A.  Fslmw."  Tbe  oTidence  is  ample  to 
nnthorlze  the  Inferenee  that  tbe  Insonnce  was  of  plaintiff's  interest,  and  that 
the  loss  was  payaUe  to  Palmer  for  and  on  behalf  of  plaintiff.  Counsel  for 
appellant  Is  mistaken  in  the  assumption  that  the  learned  trial  Judge  raled  the 
point  as  matter  of  law;  for.  in  expreu  terftiB,  be  said  to  the  Jury:  ^The  quea- 
tiun  Is  for  you  whether  in  the  issuing  of  the  policy  the  insurance  was  taken 
-on  account  of  this  plaintiff,  aa  tbe  person  concerned  in  it,  and  whether  was 
taken  out  for  him  to  insure  his  interest,  or  whether  the  condition  that  it  was 
iwyable  to  Palmer  did  not  indicate  that  it  was  Palmer's  interest  that  was  in- 
aored. "  In  accordance  with  the  clear  weight  of  evidence,  tlie  jury  found  that 
the  Insurance  was  of  plaimUiTa  interest,  and  for  hta  benefit;  and.  this  being 
fti,  plaintiff  is  perfectly  competent  to  maintain  the-  aetlm.  At  common  law 
an  undisclosed  principal  might  assert  and  enforce  his  interest  In  a  simple 
contract  made  in  tbe  name  of  anotlter,  but  for  his  beneOt;  and  in  this  state, 
by  express  provision  of  statute,  (Code  Civil  Proc.  g  449.)  "every  action  must 
be  prosecuted  in  tbe  name  of  the  real  party  in  Interest,"  except  that  it  is  al- 
lowable,  but  not  Imperative,  for  a  trustee  to  bring  tbe  suit.  Nothing  in  the 
law  of  marine  insurance  takes  the  case  at  bar  out  of  tbe  operation  of  the  rale. 
Finney  v.  Inmranee  Co.t  8  Mete.  (Mass.)  350;  Irmtranee  Co,  v.  Catl«tt,A 
IVend.  75.  Appellant  confidently  cites  Com  v.  Inturanee  Co.,  S  Thomp.  & 
C  33,  60  N.  Y.  619,  hs  miunclKtlng  a  contrary  doctrine;  but  ttiere  the  policy 
WHS  not  expressed  to  be  on  account  of  whom  it  might  concern,  and  tbe  loss 
was  payable  to  Gone  "as  his  interest  may  appear;"  and  so  ttie  case  is  plainly 
^tinguieliahle  from  tbe  present. 

8.  As  to  tbe  defease  of  re»  Judicata,  we  do  not  perceive  how  the  fact  that 
In  the  superior  court  the  insurance  was  of  the  freight,  and  here  is  of  tbe  ves< 
sel.  is  operative  to  avoid  the  estoppel  of  the  former  Judgment.  In  conform- 
-ity  with  the  settled  law  of  this  state,  we  hold  that  j  udgment  to  be  ret  Judimta 
not  only  of  all  issues  thnt  were  actually  litigated,  but  of  every  question  that 
might  have  been  litigated  under  the  pleadings.  Hence  every  defense  open 
and  available  to  appellant  in  the  previous  action  is  concluded  against  him  in 
tbe  present  action.  In  his  argument,  counsel  for  appellant  implies  that,  o(m- 
«eding  the  estoppel  of  tlie  former  judgment,  he  was  not  precluded  in  this  ac- 
tion from  maintaining  the  following  defenses:  That  the  vrasel  was  unsea* 
worlliy,  that  the  policy  was  voidable  lor  fraud,  and  that  the  loss  was  not  by  a 
peril  insured  against.  We  do  not  assent  to  this  restricted  operation  of  tbe 
«stoppei  of  tbe  prior  judgment;  but  be  it  so,  and  still  the  evidence  is  ample 
to  support  tbe  verdict  upon  every  issue. 

4.  The  only  plausible  exception  to  evidence  Is  to  tbe  admission  of  state- 
ments not  made  in  the  presence  of  defendant's  representative;  but  those 
statements  were  of  the  res  gesta,  as  coincident  with  the  fact  of  the  insurance 
and  the  issuance  of  the  policy,  and  identifying  the  interest  and  the  party  in- 
anrad.  Tbe  record  discloses  no  emnr*  and  tbe  Judgment  and  order  are  «f- 
4rmed,  with  costs. 

Biaom»v,  J.,  concnrs. 
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In  n  Grekm's  Woo. 
In  T9  Basnbs  ei  tU. 
(Bwrrogat^$  Omit,  Bmuniamr  Counttf.  Wbrotry  10. 18Q&) 

1.  WiLU— UlTDCa  IirTLDBHOB^ItTIDniCK. 

Testator,  a  single  man,  shortly  before  his  death,  and  while  very  iU,  waa  vlrited' 
by  his  sister,  from  whom  he  had  beooow  estranged.  While  la  full  poasessioa  of  his 
mental  faoulties,  be  dictated  to  her  lawTer,  in  Der  abeenoe,  and  ezeonted,  a  wiU, 
whereby  he  left  the  nurior  porUoo  of  his  property  to  her,  rertddnf  a  wUl  made  pre- 
viously, wbeo  he  was  fa  baiter  health,  io  wbloh  bia  ooasina,  to  whom  he  waa 
greatljr  att«phed,  were  bii  sole  beneficiaries,  except  that  he  left  a  small  som  of 
money  to  bia  sister.  Dlsioterested  witoOMOS  testlfled  that  teatator  appeared  t» 
have  regained  bis  loTe  for  Us  Blitar,  and  to  ■opreoi^te  bar  •Msntlons.  Sdd  ttia^ 
it  not  appearing  that  testator  waa  oadtilf  InflMWioed,  tfc*  Uter  will  should  be  pro- 
bated. 

%  Simv—Dbolautioiis  or  Tmtatok. 

On  (he  question  of  whether  teBtfttor*a  rister  nndnlj  Influenoed  him  to  rarokiB  a- 
prerlous  will  and  leave  his  property  to  ber,  his  dealaritiona,made  afewdamaftor 
exeoutlnfp  the  later  will,  that  ms  sister  was  kind  to  him  and  falthrul  to  mm  dnr* 
Injr  his  slokBesa,  are  adjrniselble,  aa  shQWing  the  state  of  mind  under  which  the  laat 
wul  was  made. 

S.  Buii-^uDDmr  Otujm  ot  IvTinnoir— PBvsuiipnoii  nr  Fjltoe  or  Han. 

It  is  to  be  presumed  that  a  testator,  being  of  BOtmd  mind  and  free  volltioii,  wUL 
ingeneral,  bestow  his  goods  m  his  Mzt  of  Kin,  and  will  not  disinboril  his  h^;  uia 
a  change  of  testamentary  intention,  howerer  sadden,  whereby  the  inhsrttaaoe  is 
given  to  the  heir,  1»  not  a«api<^iia,  whan  the  oliange  follows  reooncUlatlon  after 
estrangement. 

Application  by  Engona  F.  Barnes  and  Albert  C.  Barnes  for  the  probate  of 
an  inalrument  dated  Jaly2>  1890,  purporting  to  be  the  last  will  of  William 
U.  Qreen,  deceased,  in  wtUoh  applicants  are  named  as  executors;  and  a  fur- 
ther application  by  GwH^anna  B.  Green  for  the  probate  of  an  instrument 
dated  July  23, 1893.  purporting  to  be  the  last  will  of  said  decedent,  in  which 
she  is  named  as  executrix.   Decree  admitting  to  probate  the  later  will. 

Slden,  King  tft  fipeeft  and  BmTy  A.  Merritt,  for  Eugene  F.  Bameaand 
Albert  0.  Barnes.  Daoenport  ifi  BollUUrt  {Charlt*  S.  Pattamm,  of  coun- 
sel,) for  Georglanna  B.  Green. 

Lanstno.  8.  Robert  Green,  father  of  testator,  a  prominent  business  man 
and  an  old  resident  of  the  city  of  Troy,  died  in  1876.  leaving  a  vidow  and 
two  children.  He  was  twice  married.  By  his  flrst  wife  he  nad  a  son,  the- 
testatOT.  The  only  surviving  child  of  the  second  marriage  was  a  daughter, 
Georglanna  B.  Green,  bora  some  10  years  after  ber  brother.  He  was  about 
48  years  of  age  at  the  time  of  his  death.  The  property  wbfdi  William  H. 
Green  owned  at  the  time  of  his  death  was  derived  principally  from  his  faUier. 
It  consisted  of  one  half  interest  in  two  brick  stores  in  Troy,  and  a  three-story^ 
briclt  building  in  Brooklyn,  and  certain  stocks  and  bonds  and  a  collection  of 
pictures,  coins,  and  boohs,  all  of  the  value  of  about  $40,000.  After  the  death 
of  Kobert  Green,  his  widow  nnd  bis  two  children  continued  to  live  togetlier. 
Mrs.  Green  became  an  invalid,  and  after  being  oonfined  to  the  house  for  sev- 
eral yeaiB,  and  to  ber  bed  for  months,  died  in  Novemlwr,  1888.  Neither 
William  H.  nor  bis  sister  ever  married.  William  H.  Green  continued  to  re- 
side at  Troy  until  his  death,  which  occurred  August  11,  1890,  at  Patchogue^ 
L.  I.,  where  he  was  temporarily  aojouraing.  Among  bia  relatives,  besides 
his  sister,  testator  had  three  cousins  residing  at  Troy,  children  of  Mrs.  Kate 
Green  and  William  H.  Green,  (his  father's  brother,)  viz..  Misses  Mamie. 
Sarah,  and  Emma  Green,  and  six  eeoond  eousins  in  Brooklyn,  chUdreo  of  a 
oousin  ot  his  fathar,  vie,  Eugene  F.  and  Albert  C.  Barnes,  and  their  four 
sisters,  Misses  Emma  and  Angie  Barnes,  Mrs.  Bobbins,  and  Mrs.  Wykol^ 
who  are  the  beneficiaries  under  the  will  of  July  2,  1888.  He  had  also  four 
eoosina,  the  children  of  his  mothei's  brother,  residing  at  BeeksklU,  N.  Y.» 
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who,  wVti  hi«  sister,  w^ra  thv  beoefic^^riet  under  th9  lart  will,  of  July  22, 
1890.  Tb»  taitvtor  Wfw  an  inTi|I|4  £ur  iwae  tlnte  prbr  to  fais  deatlu  He  was 
■ufferiDg  fpon?  Brlgl»fe*a  4(WW  ftnd  w  UriCguI^  acjtlQa  irf  tbe  tteart.  Tbii 
heart  tnMQhla  fa«d  beea  chronic  tot  fwn,  aod  made  him  an  iavaUd,  subject 
to  frequent  attaofcf.  which  proa(rated  him  tor  d«yf  and  weeks  at  a  time.  Ha 
was  ui«cler^K^  and  quite  deformjn}.  After  the  4cath  of  hi*  etepmotbar.  WU- 
liam  H.  Green  contlpued  to  live  with  his  sister  antil  Uvy  1, 188d,  when  he 
took  apartindnts  on  Third  street,  in  the  city  of  Troy.  On  the  let  of  May.  1890, 
he  went  to  the  house  of  his  aunt,  Mrs.  Kalte  Qreea,  No.  $  Union  plsjce,  where 
Us  cousips*  ttie  Mlssfs  Mamie,  Emma,  «nd  ttarali,  i^sidect  with  their  mother. 
He  femalned  there  until  Juqc  15,  1890,  when  he  went  to  Brooklyn  to  visit 
the  Barneses,  where  be  remained  until  July  9. 1890,  when  be  went  to  Brighton 
Beach,  Co  Bey  island,  in  specinl  charge  of  a  p.urse>  ooe  Peter  Fitzharrls.  He 
wasat  that  time  quite  ill.  The  Baraeses  visited  him  there  until  July  13, 1890. 
At  that  time  his  sister,  Georgianna  B.,  In  response  to  bis  iDvitation,  arrived. 
On  the  22d  day  of  July,  1890.  t/)e  will  presented  by  her  for  probato  was  drawn 
by  William  H.  Hollister,  Jr..  of  Troy,  her  lawyer,  butamutual  acquaintance, 
and  one  who  had  transacted  busineas  for  both  on  a  previous  occasion.  July 
24tb,  ^Villiam  H.  Green  and  bis  sister,  accompanied  by  the  uurse,  left  Brighton 
Beach,  and  went  to  Patehogue,  a  place  40  or  50  miles  distant,  at  which  place 
be  died  August  11,  1890. 

By  the  will  of  July  2,  1888,  presented  by  Eugene  F.  and  Albert  C.  Barnes, 
the  testator  devised  the  River  street  property  to  Miss  Mamie  Green,  Uie 
Brooklyn  dwelling  to  Miss  Emma  Barnes  for  life,  the  ramainder  to  her  sister 
Miss  Angle  Barnes.  By  this  will  also  he  gave  to  his  half-sister,  Georgianna 
B.  Green,  a  legacy  of  $62.50,  and  named  the  Misses  Emma  and  Angis  Barnes, 
£mma  and  8arnh  Green,  as  residuary  legatees.  By  the  codicil  to  his  will  ex- 
ecuted July  2. 18W,  he  gave  a  legacy  of  $200  to  Mrs.  Wykolf.  formerly  Miss 
Barnes,  revoked  a  legacy  to  a  cousin  on  his  mother's  side,  and  gave  a  legacy 
in  lieu  thereof  to  bcr  sister.  He  also  gave  directions  as  to  bis  own  funeru 
and  intorment.  By  the  instrument  offered  for  probato  as  thn  will  of  testator, 
dated  July  22, 1890,  he  gives,  with  the  exception  of  95(X}each  to  four  cousins, 
daughters  of  JoliQ  Hy^t,  his  entire  property  to  his  sister.  Georglanua  B. 
Green,  The  application  for  the  proof  of  these  several  wills  was  consolidated, 
and  the  mattors  ))ea.rd  together.  The  proponent  of  the  later  will  contested 
the  probato  of  the  first  will  upon  the  ground  that  the  testator,  by  his  will  of 
July  22d,  bad  revoked  the  former  will.  The  proponents  of  the  Urat  will  con- 
tested the  probate  of  the  last  will  upon  the  ground  that  the  last  will  was  not 
the  will  of  testator,  but  waa  obtained  by  fraud,  duress,  or  undue  influence 
of  bis  ststor.  Georgianna  B.  Green,  the  proponent  and  principal  beneOciary. 

The  sole  queation  to  be  decided  upon  this  hearing  is.  was  the  will  uf  July 
22d  obtained  byfraud.  duress,  or  undue  influence?  Upon  tliis  question  the 
burden  of  proof  Ja  ordinarily  upon  the  party  who  makes  the  alleKatioq. 
TpUr  V.  Qardijier,  85  K.  Y.  559;  Baldwin  v.  Parker,  99  Mass.  79.  85;  In 
re  Martin's  Will.  98  K.  Y.  196. 

The  general  rule  is  that  the  Influenoe  that  will  avoid  a  will  as  undue  must 
amount  to  moral  coercion,  restraining  Independent  action  and  destroying  free 
agency,  or  the  importunity  n^ust  besuch  asto  constrain  the  testator  to  do  that 
which  is  against  his  desire.  The  uqdue  influence  which  deprives  a  testator 
of  the  free  exercise  of  bis  will  must  be  exercised  in  respect  to  the  very  act. 
It  is  npt  sufficient  for  the  purpose  of  establishing  undue  influence  to  show 
that  the  will  is  the  result  of  affection  and  gratitude,  or  the  persuasion  which 
a  friend  or  relative  may  legitimately  use.  Courts  will  hesitate  to  find  that 
undue  inflneqce  baa  been  practiced,  when  the  will  is  fair  and  reasonable,  ac- 
cording to  the  commqo  instincts  of  mankind,  and  is  such  aa  might  with  pro- 
priety and  j  ustice  have  bean  qaade  by  the  decedent.  In  the  absence  of  evidence- 
of  tof09t  tbre^,  or  ooercioQ,  tbs  narcise  of  an  influence  springing  from  family 
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nlatloiu,  X  from  motives  of  doty,  affection,  and  gratitude,  cannot  be  re- 
garded as  nndue.  Bat  tb«  proof  of  nndoe  inBuence  need  not  be  direct.  It 
max  be  shown  by  drcumstantlal  erldence,  snch  as  sinister  eondoot  attending 
the  execution  of  the  will,  mental  weakness  of  the  testator,  want  of  harmouy 
-vt  the  wilt  with  the  testator's  general  Intenttone,  to  which  may  be  added  in- 
terest and  opportunl^,  althoogh  the  last  two  are  not  alone  sufficient.  OoU 
T.  PoteAen,  77  K.  Y.  539;  Sodetjf  t.  Lowrtdge,  70  N.  Y.  894;  Jarm.  Wilto. 
36.  And  it  is  further  tidd  as  a  rale  of  evidence,  when  a  later  will  is  Bought 
to  be  estfAlished  to  overtlirow  a  prior  one,  the  earlier  will  being  made  when 
the  testator  was  in  health  and  undw  elrcnmstances  of  deliberation,  and  the 
later  wlien  he  was  In  feeble  health  and  exposed  to  undue  influence,  and  Ita 
provisions  hostile  to  the  provisions  of  the  former,  the  prior  will  must  prevail, 
nnless  the  later  will  is  so  proven  as  to  satisfy  the  Judgment  and  oonsdencectf 
the  court  that  it  speaks  the  deliberate  intention  of  the  testator.  This,  how- 
«  -ever.  Is  subject  to  the  general  rule  as  to  burden  of  proof  when  fraud  or  un- 
due InAuenra  is  the  sole  and  distinct  Issue  In  the  case.  Tyler  v.  €fard;ln&r, 
tupra;  Phippa  v.  Van  JST/wsft,  22  Hun,  541.  646. 

In  ordinary  cases,  the  formal  execution  of  the  will  by  a  person  who  can 
read  and  write  imports  a  knowledge  of  ita  contents.  But,  in  a  ease  where  a 
will  is  prepared  or  procured  by  one  interested  in  its  provisions,  the  proponent 
must  go  further,  and  not  only  show  sonndiieas  of  mind,  but  actual  knowledge 
by  the  testator  of  the  contents  of  the  will,  and  ttiat  he  was  at  that  time  under 
no  undue  or  improper  restraint  ot  volition.  But  where  it  appears  that  tlie 
testator  was  of  sound  mind,  and  clearly  understood  the  provisions  and  con- 
tents of  the  will,  and  appeared  to  be  at  that  time  under  no  undue  Influence, 
the  burden  wliich  the  law  oasts  upon  the  contestant  who  alleges  fraud  and 
undue  influence  returns  and  remains  with  him,  to  establish  his  defense. 
Bdldwtny^  Parkar,supra;  Tjflery.  Gardiner,  mpra;  Boj/aev.  RosthoTough, 
-6  H.  L.  Cas.  2,  48.  In  the  last  case  Lord  Cbanwobth  says:  "Where  it 
has  once  been  proved  that  a  will  has  been  executed  with  due  solemnity  by  a 
person  of  competent  understanding,  and  apparently  a  free  agent,  the  burden 
of  proving  that  it  was  executed  under  undue  influence  Is  on  the  party  who 
-  alleges  the  undue  Influence.   Undue  influence  cannot  be  presumed." 

In  the  case  of  the  last  will,  which  was  drawn  by  Afr.  Hollister,  the  form^ 
execution  of  the  will  was  not  only  Batisfaetorily  proven,  but  it  appeared  that 
the  testator  dictated  the  will,  paragraph  by  paragraph,  to  the  draagbtsman, 
in  the  al»ence  of  his  sister;  and  when  the  wlU  was  executed,  in  the  presrace 
of  three  witnesses,  including  Mr.  Hollister.  it  was  read  to  him.  He  also  read 
the  will  himself  in  their  presence,  and  after  reading  it.  said  it  wan  right, 
signed  it,  declared  it  to  be  his  last  will  and  testament,  and  requested  the  wit- 
nesses who  were  present  to  sign  It  as  such.  Although  he  was  at  that  time 
siclf,  yet  his  health  was  considembly  improved,  so  much  so  that  he  sat  up 
during  a  portion  of  the  time  in  a  chair,  and  within  two  or  three  days  there- 
after traveled  a  distance  of  40  or  50  miles  on  the  cars  to  Patchogue,  retaining 
sufficient  strength  after  his  arrival  tliere  to  spend  the  next  day  but  one  after 
ills  arrival,  and  several  days  thereafter,  upon  the  hotel  piazza,  walking  about 
unassisted,  conversing  freely  with  those  whom  he  chanced  to  meet.  But 
the  proponents  of  the  earlier  will  insist  that,  notwithstanding  the  due  and 
formal  execution  of  the  later  will,  and  the  testator's  undisputed  knowledge 
i)f  its  contents,  the  later  instrument  was  the  result  of  the  dominating  will 
and  undue  influence  exercised  by  his  sister,  not  In  making  the  will,  but 
in  causing  the  testator  to  make  the  instrument;  and  they  insist  that  the  will 
of  July  2,  1888,  which  was  made  when  the  testator  was  in  comparative  health, 
residing  with  his  sister,  which  was  republished  by  the  codicil  of  July  2,  1890, 
was  the  result  of  a  deliberate  intent  upon  the  part  of  the  testator  to  deprive 
his  sister  of  his  property,  and  to  give  the  same  to  his  cousins,  the  Greens,  <rf 
Troy,  and  the  Bamesee.  of  Brooklyn,  and  that  such  dispo^tion  «u  not  wsly 
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expressed  in  bis  will,  bat  had  been  ncpressed  in  a  prior  will  made  May  4,. 
1888.  and  that  the  evidence  tends  to  show  a  still  earlier  will,  made  within  a- 
year,  perhaps,  prior  to  that  time,  all  containing  the  SHine  provisions,  substan- 
tially,  in  regard  to  the  disposition  of  his  property,  in  neither  of  which  wilts 
did  his  sister  have  any  siibstHntial  proTision  in  her  favor.  It  is  furlher  in- 
sisted that  the  declarations  and  conduct  of  the  deceased,  embracing  a  period 
ot  three  or  four  years,  prior  thereto,  are  in  strict  accord  with  his  Intention  as^ 
expressed  in  said  will  and  codicil. 

In  support  uf  this  contention,  OTldenoe  was  produced  tending  to  show  that 
the  testator  complained  of  petty  annoyances  which  he  had  been  subjected  to 
at  his  home  when  residing  with  his  sister,  that  he  stated  he  was  unkindly 
treated,  that  he  left  the  house  because  of  such  treatment,  and,  although  his- 
outward  relatiops  with  his  sister  were  polite  and  friendly,  yet  at  heart  he  dis- 
liked her,  and  bad  deliberately  resolved  that  she  should  not  enjoy  any  of  his 
property.  In  further  support  of  this  contention,  it  is  insisted  that,  while  tes- 
tator disliked  his  sister,  he  was,  on  the  other  hand,  sincerely  attached  to  his 
cousins,  the  Misses  Green,  and  especially  Miss  Mamie  Green,  his  principal 
beneficiary  under  the  will,  and  the  Barneses,  of  Brooklyn,  with  whom  h^ 
spent  a  gre^t  deal  of  time,  and  of  whom  he  frequently  spoke  to  his  intimate 
friends.  That  these  relations  between  these  respective  parties,  as  manifested 
Id  the  earlier  will,  continued  down  until  tlie  urrival  of  his  sister  at  Coney  is- 
land, on  the  13th  of  July.  1890.  It  appears  he  had  been  quite  sick  at  Troy, 
from  about  the  1st  of  May,  1890.  when  he  left  his  boarding  place  on  Third 
street,  and  went  to  his  aunt's,  (Mrs.  Kate  Green's.)  No.  5  Union  place,  where 
he  remained  about  six  weelca.  It  appears  his  sister  learned  of  his  illness,  and 
wrote  him  a  lettor  of  sympathy,  dated  June  5, 1890,  inviting  him  to  her  home, 
proffering  to  send  for  him  and  nurse  him;  to  whicli  be  replied  the  same  day 
kindly,  thanking  her  for  her  proffer,  and  said  he  had  l>een  very  sick,  but  was 
better,  and  that  he  would  come  over  and  see  her  as  soon  as  he  could.  It  does 
not  appear  that  he  called,  though  be  apologized  for  it  in  a  subst^qtient  letter, 
which  be  wrote  to  his  sister  from  Brighton  Beach.  The  proponents  of  the 
earlier  will  insist  that  bis  testamentary  intention  In  regard  to  the  disposition 
of  hlA  property  remained,  as  appears  in  his  will  and  codicil,  without  change, 
until  bis  sister  took  charge  of  him,  on  the  ISth  day  of  July;  that  she  there* 
after  discharged  his  former  physician,  excluded  the  Barneses,  who  were  visltr 
lug  him  from  day  to  day,  and  continued  such  exclusion  until  the  day  of  his 
dc^h;  took  possession  of  his  person,  dominated  his  will,  sent  for  her  own 
lawyer,  had  a  will  drawn  in  her  favor,  and  then  removed  him  secretly  to  an- 
other place,  where  knowledge  of  his  whereabouts  was  not  known,  and  would 
not  be  likely  to  Toe  ascertained,  by  the  beneflciarles  under  bis  former  will;, 
and  tRey  invoke  the  rule  that,  as  the  former  will  was  executed  when  the  tes- 
tator  was  in  health,  and  the  circumstances  tended  to  show  that  it  was  made- 
with  deliberation,  and  the  wilt  made  In  ill  health,  when  in  charge  of  the  prin* 
cipal  l}eneQciary.  with  Interest,  and  with  every  opportunity  impelling  her  to 
procure  a  will  in  her  favor,  that  the  clearest  and  most  satisfactory  evidence 
should  be  given  that  this  extraordinary  revolution  in  the  testamentary  inten- 
tion of  the  testator  was  brought  about  by  such  fair  and  reasonable  means  ae 
the  law  jnstities  and  aUows,  and  that  the  late  Instrument  was  the  free  act  and 
wish  of  the  testator. 

We  are  inclined  to  hold  that  this  rule  must  obtain  in  this  case,  notwith- 
Btandf ng  the  general  rule  that  the  harden  of  proof  la  with  the  contestants  to 
prove  their  d^nse  of  fraud  and  undue  influence.  The  period  of  time  when 
the  change  oocarred  is  exeeedlnj^y  brief,  not  to  exoeed  eight  days.  The  ques- 
tion then  comes  to  this;  Does  the  evldenoe  In  this  case  furniah  satisfactory 
proof  that  this  complete  change,  which  was  wronght  in  so  brief  a  period,  un- 
der thedraumslanees  dioolosed  in  this  case,  was  the  unbiased,  uninfluenoed 
act  (tf  the  testator's  own  mind  and  will?  The  proponent  of  the  later  will  in- 
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Biats  that  the  pfoof  ki  sstisfactorx  *<id  eompMie;  that  Ihe  later  InstriMKnt  m- 
flectedtberiaindof  the  testator  at  the  timeof  its  execution:  and  in  support  of  her 
contentioB  claims  that  the  wtli  is  ai  natural  one*  made  in  acoordanoe  with  the 
oommdn  instincts  of  mankind ;  that  it  Bphing  from  motives  uf  doty,  aflectioQ, 
and  gratitude;  that  it  was  suoh  as  might  with  propriety  and  jiistroe  have  been 
made  by  the  decedent;  and.  moreover.  Insists  that  the  testimony,  which  cov- 
ers much  of  the  past  bietory  of  the  lives  of  the  testator  and  his  sister,  shows 
tiiat  they  lived  together  In  one  family  for  many  years  #ltliout  bickering  or 
discord,  bouiid  together  by  the  ties  of  love  and  atFeetion,  and  that  whatever 
there  was  that  iAterfered  with  those  relations  arose  not  to  exceed  three  or 
foor  yesxa  befont  his  death.  A  doad  of  witnesses  were  prodooed,  domestica, 
seaiDStresses.  family  friends,  and  acquaintances, -some  eallihg  frequently, 
some  visiting  and  remaining  weeks  and  monlhs  together,  others,  seamstresses 
and  domestics,  employed  In  the  house,  off  and  on.  Cor  yaatfs,  who  not  only 
testified  to  friendly  and  pleasant  relationsliip  between  the  broths  and  sister, 
but  even  at  times  to  marked  exliibitions  of  affection  and  regard.  This  testi- 
mony is  corroborated  very  greatly  by  a  great  body  of  letters,  numbering,  sobm 
800,  exltendlog  over  a  p«1od  of  10  years,  which  evinoe,  at  toast  during  the 
earlier  period,  not  only  that  the  testator  was  satisfled  with  his  borne,  bat 
gladly  returned  there  when  away.  In  1888  he  writes  his  sister,  die  Mng  st 
that  time  awi^  with  her  mother:  "I  don't  know  where  1  staall  Mrp  In  Troj, 
anyhow.  I  bImU  be  awful  loneeome  In  a  boarding  houea"  And  agsln,  viUitB 
a  day  or  two:  "I  wish  things  were  so  fixed  that  yon  would  come  borne  and 
open  the  hous&  Yon  may  think  I  mb  In  a  hurry,  bat  I  am  lired  of  going 
aboutftompUIartopoBt.'*  And  ad^rortwolaterhe  writes:  "I  am  stopping 
at  No.  8,  Ida  termee,  and  may  make  a  c)iange.  [Ida  terrace  was  Uie  home 
of  Mrs.  Kate  Oreen  and  her  daughters.]  I  would  like  to  change  orw  to  72 
Fifth  street,  [at  Uiat  time  the  residence  of  his  sister.]" 

I  tMnk  it  is  settled  by  the  greet  weight  of  eridenee  that  the  testator  was 
satisfled  with  his  IwMne  and  sarronndings,  and  that  affection  for  bis  sister 
dominated  his  heart  at  that  time,  and  did  for  some  Ume  UMr.  Joty  2,  1888, 
the  testator  prepared  an  iastrument  with  bis  owik  hand,  In  which  ho  stated, 
after  bequoathlntf  ttie  body  oi  Ms  estate  to  his  coashn  and  seoond  ooulns, 
the  Greens  and  Barneses:  "To  iby  sister.  Oeorgianna  B.  Gfeen,  I  give  aad 
bequeath  the  nm  of  sixty-two  dolters  and  fifty  cents,  hiding  that  she  may 
make  good  use  of.lt. "  It  ^^ednrtbat  be  had  made  an  earlier  will  on  the  Itt 
of  May,  1888,  a  copy  of  which  was  found  among  his  papers,  in  blsoim  band- 
writing,  wUch  ebntuned  the  same  provisions  in  regard  to  the  disposition  txC  bis 
property  to  his  cellatn^  relatives  as  the  subsequent  will  of  Joly  2d,  and  also 
contained  the  folk>wlng  ^ovf^Mn:  "Unto  my  sister,  Qem^lsaina  K.  ^een, 
I  bequeath  the  sixty-two  dollars  and  fifty  cents  that  owes  me.  ho|di^  ^at 
she  will  make  good  use  Of  It."  Both  of  the  wills  contain  the  following 
clause:  "I  deelrto  the  sum'of  tLOOO  to  be  set  iqiart  to  sseet  legal  expenses 
In  case  there  is  any  contest  to  break  this,  my  last  will  and  testament,  and  if 
any  one  of  the  heirs  sh^<  contest  this,  my  last  will  and  testament,  tdien  tb^ 
bequest  shall  lapse  and,  be  void. "  There  appears  no  reason  to  doubt  that 
these  wills  expressed  the  intention  of  William  H.  Green  at  the  time  th^  were 
mode.  It  Is  manUeat  that  the  will  of  July  2.  1888,  like  the  earlier  one.  of 
which  it  was  h  copy,  was  based  upon  deep  resentment.  Somehow,'  under 
seme  clrcumstHnces,  which  the  evidence  does  net  explain,  the  testator  UAt, 
whether  justly  or  unjustly,  that  be  bad  been  Injored.and  its  recollection  sank 
deep  into  liis  heart,  and  this  will  was  the  undoubted  offspring  of  resentment 
for  an  injury,  reid  or  ImHginary.  That  it  was  deep,  appears  from  the  tmet 
that  time  bad  not  softened  his  feelings  towards  his  sister,  although  he  was 
courteous  and  friendly  In  his  external  deportment.  The  will  was  prepared 
while  living  with  his  sister,  and  before  the  death  of  her  motber.  The  resoit- 
meat  had  survived  an  Illness  In  which  bis  sister  faithfully  and  oaiefuUy  at- 
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ttnded  Urn*  In  New  York,  in  Dmmbtfr,  1869.  viicl  vndoottedly  oontfoocd 
down  to  Jaly  2, 1890,  for  li«  titen  i«|nibli^«d  tb«  wtll  hy  his  oodlcit  of  that 
date.  His  iMoetaUons  wftb  the  Oneu  and  the  BaracMR*  soMeqnent  to  the 
aiaUii^  of  will*  and  his  withdrawal  from  the  home  of  his  sister  in  Mrj, 
1889,  and  his  not  very  frequeat  vleits  there  thereafter,  added  to  the  jealousy 
and  biekering  wbtob  existed  between  tbe  different  famitlee.  (Miss  Georglanna 
B.  Qreen  on  one  side,  and  tbe  Greens  aad  Bamesn  on  the  other.)  was  not 
calcalatffd  to  induce  him  to  change  his  teatamentary  intention. 

TMa  brings  us  now  to  the  Impertant  qnMtioa  in  tbe  caae,— tbe  change  of 
teslamairtazy  intent.  That  the  earlier  will  was  baaed  npon  resentment  is 
manifest  in  tbe  very  instrument  Itself.  It  Is  claimed  that  tbe  resentment  or 
its  caasa  needed  hot  to  be  removed,  when  tbe  old  lore  and  affection  which 
once  raiffnad  In  his  heart  for  his  sister  wonid  return,  and  then,  in  accordance 
with  the  common  Instincts  of  hnmantty,  bis  sister,  bis  only  heir  at  law  and 
next  of  khi,  upon  wbom  the  law  woald  cast  the  inheritance  witboat  a  will, 
being  tba  natural  abject  of  his  bounty,  would  naturally  beoome  Ms  prtndpal 
beneficiary.  It  is  claimed  the  eTid«noe  shows  that  this  veryresolt  took  place, 
and  ttiat  Uie  liat  will  was  the  result,  not  of  fraod  or  nndue  infloence,  bnt  of 
retarned  lore  and  affection  for  the  natural  object  of  his  bounty.  In  support 
of  tbia  contention,  it  is  urged  that  tbe  avldence  shows  that  be  was  a  man  of 
decided  opinions*  of  strong  will,  and  not  Uitely  to  be  influenced  to  do  any- 
thing which  bla  heart  and  Judgment  did  not  approve;  and  the  evidence 
greatly  foepondeMtes  from  those  who  knew  htm  best.  Including  such  wit- 
nesses as  David  M.  Green,  who  was  tbe  execator  of  bis  father's  will,  Oen. 
Jmept  B.  Carr.  his  wife,  and  many  others,  who  had  known  him  long  and 
well,  neighbctfs  and  Intimate  friends,  tiiat  he  waa  a  penon  of  strong  will. 
Tbe  evideaoe  shows,  beyond  all  question,  that  be  dictated  tbe  later  will,  read 
it  carefully,  and  execnted  it  after  an  express  i^proval  of  its  contents. 

But  in  this  case  some  proof  is  required  In  addition,  considering- tbe  ill 
bealth  and  weakness  of  the  testator,  his  peculiar  sarmundtngs,  bis  absence 
txcm  those  with  whom  he  had  for  yean  associated  as  friends,  and  his  previous 
deeided  sxpreesion  of  his  testamentary  Intention,  to  show  that  all  resentment 
had  bean  burled,  and  that  an  entire  reconciliation  had  token  place  between 
this  bcoUier  and  sister,  and  that  they  were  npon  their  former  rooting,  when, 
«B  taa  stated,  be  would  be  glad  to  change  "frrao  No.  8  Ida  terrace  [Che  home 
4]l  McB.  Sat*  Oreen  and  bar  daugbters]  to  75  Fifth  street,  [his  sister's  home.]" 
Wa  find  him  sick  In  Brooklyn,  at  the  Barneses,  with  a  nurse  employed.  The 
doctor  neommenda  a  obangu  to  Brighton  Beach,  Coney  island.  He  goes 
tbOTe.  accompanied  by  the  nnne.  He  Is  sick  onto  death  With  his  heart 
troabla;  sits  up  all  night  at  the  window,  on  his  knees,  panting  for  breath. 
TUm  Barneses  visit  him  every  day  or  two,  make  quite  protracted  stays,  and, 
the  teatlmony  tends  to  show,  upon  one  occasion  indulged  in  contentions  in 
his  preaenee  which  worried  and  wearied  him.  On  the  11th  of  July  he  writes 
a  ptOhetdo  letter  to  his  sister,  telling  her  that  he  was  very  111,  and  adding: 
**If  yon  go  wast  by  way  of  K4*w  York.  It  would  be  nice  for  you  to  oome  on 
here  for  a  day.  X  was  sorry  I  oould  not  see  yon  before  I  left  Troy,  but  it 
wasn't  possible.  If  yon  ooald  come  on,  I  am  in  room  310.  If  you  wait  un* 
ta  fall,  I  may  not  be  able  to  see  yon  at  all.  as,  unless  a  change  takes  place 
•oca  ibr  idle  better,  I  shall  have  passed  to  tbe  great  majority."  His  sister 
immcdlatsly  same  down,  and  if  we  mny  believe  the  testimony  of  Mr.  Fitz- 
taarris,  the  none,  she  was  raceived  with  every  manifestation  of  py  and  af- 
fection. What  took  place  from  this  time  on  until  his  death,  between  this 
brother  and  sister,  is  an  important  matter  to  be  determined.  Wliat  explana- 
tions followed  tlieir  meeting,  how  the  difter«nces  wen  settled  and  adjusted, 
does  not  appear,  and  it  la  not  ncoessary  that  It  shonid,  if  they  were  settled 
and  adjusted,  Fltsharrla'  tesUmony  tends  to  show  a  perfflot  reconciliation 
between  tbe  partiea.  He  testiBed  that  tbe  testator  requested  her  to  stay  and 
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take  charge  of  bim,  and  told  her  that  ha  wished  to  go  and  live  with  her  agahk 
if  lie  got  better,  and  she  told  him  he  would  be  welcome;  that  he  coald  have 
his  room  on  the  second  floor,  right  near  the  bathroom,  where  it  would  be  con- 
venient for  him,  (be  had  roomed  on  third  story  before,)  and  where  she  could 
take  care  of  him.  As  to  dismissing  the  physician.  Dr.  Matson,  who  had 
been  employed  by  the  Barneses,  Fitzharris  states  the  doctor  came  to  Brightoo 
Beach  only  once,  and  that  on  the  11th  of  July,  and  he  then  stated  that  h» 
could  not  coioe  again,  that  his  practice  required  his  attention  at  home,  but 
recommended  Dr.  Morrill,  a  stranger,  wiio  attended  only  once;  that  on  the 
night  after  Miss  Green's  arrival  she  telegraphed,  at  Mr.  Green's  direction,  to 
Dr.  Andertou,  a  physician  whom  they  both  knew,  and  who  bad  attended  him 
when  he  was  sick  at  the  Grand  Union  Hotel  in  Kew  York  in  December.  18tt8; 
that  he  cnme  avd  took  charge  of  the  case;  that  Mr.  Green  at  that  time,  July 
13tli>  was  very  much  depressed,  and  was  very  ill,  his  feet  much  swollen,  hta 
heart's  action  very  bad,  and  his  temperature  below  normal;  that  Dr.  Andar- 
ton  gave  instructions  to  keep  all  persons  out  of  the  room,  and  it  was  In  pur* 
Buancti  to  these  instructions  tliat  the  Barneses,  who  came  down  on  one  or 
two  occasions  after  that  time,  were  excluded.  The  testator  stated  to  the 
witness,  as  he  testiHed,  that  he  had  been  alienated  for  some  years  from  h>» 
sister,  and  had  removed  from  her  house;  that  the  Barneses,  of  Brooklyn,  and 
the  Greens,  of  Troy,  had  tried  to  prejudice  him  against  his  sister;  that  he  bad 
tried  to  be  a  peacemaker  between  them,  always,  but  that  they  had  tried  to 
separate  bim  from  his  sf&ter,  but  that  he  tlwugbt  mom  a*  his  sister  than  he 
did  of  them.  He  also  testified  that  letters  were  received  after  their  recondll- 
ation  from  both  the  Greens  and  the  Barneses,  (these  were  put  in  evidence,) 
in  which  depigatory  remarks  were  made  about  his  sister;  that  after  reading 
them  the  testator  passed  them  to  his  sister,  and  said:  "Never  mind,  Georgie. 
when  I  get  well  I  will  make  it  all  right.  I  will  put  an  end  to  ail  these  in- 
sults and  persecutions."  He  further  testified  that  on  one  occasion,  Portly 
after  her  arrival,  wlien  the  subject  of  testator's  giving  her  a  poniun  of  hte 
property  was  Introduced  by  Mm,  she  said  "she  did  not  come  for  his  money, 
but  for  his  life."  In  fine,  If  the  testimony  of  the  witness  Fitzharris  coald 
be  relied  upon  with  absolute  confldenoe,  it  would  appear  beyond  reasonable 
doubt,  so  far  as  the  testator  was  conc»med,  tliat  all  heartburningB  and  re- 
sentments had  been  removed,  and  that  love  for  his  sister  reigned  in  bis  beart. 
It  is  claimed  that  the  Intimate  resnit  of  this  recoumiatioa  was  a  eliange  of 
testamentary  intention  in  regard  to  his  property,  so  that  the  sister,  instead 
of  those  who  were  wounding  bis  feelings  by  sligbUng  remarks  eononulng 
her,  naturally  became  tbe  object  of  bis  bounty. 

Mr.  Fitzharris'  testimony  was  challenged  upon  the  hearing  as  partisan,  if 
not  worse,  and  I  should  bequite  disinclined  to  decide  a  case  of  the  importance 
of  this  one  upon  his  uncorroborated  testimony,  altbough  there  was  no  Impeach- 
ment of  this  witness  made,  n<Hr  attempted,  save  that  furnished  by  his  own 
somewhat  contradictory  statements  i»  r^rd  to  some  minor  matters  testifled 
to  by  bim.  But  aaeh  corrobor^on  is  found  la  tlie  testimony  of  Mrs.  Kato 
B.  Vail,  the  manager  of  the  Laurel  House,  Fatehogue,  daring  the  summer 
of  1890,  where  William  H.  Green  and  bis  slater  took  up  their  abode  on  tbe 
26th  of  July,  and  where  William  Oreen  remained  until  bis  deatti.  This  wit^ 
ness,  who  was  a  stranger  to  the  parties  till  that  time,  appeared  to  be  disintat>> 
ested,  frank,  and  independent,  and  a  person  of  mncb  IntelUgenoe.  ap- 
pearance and  manner  of  testifying  impressed  me  favorably,  and  satiafled  me 
she  was  a  tralbful  witness.  She  testifies  that  she  had  several  conrersatlona 
with  Mr.  Oreen  at  bar  house;  that  "about  11  o'clock  on  the  following  liondmf, 
after  be  came  there,  on  Saturday,  she  found  him  alone,  sitting  on  the  jdaisaf. 
with  a  lot  of  newspapers  before  him.  He  told  her  bis  slstor  had  gone  to  Tn^ 
to  ^lose  up  her  house.  He  said  he  bad  been  at  Fatehogue  before,  and 
liked  the  place,  and  chatted  upon  general  topics.  I  asked  him  bow  long  be 
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was  going  to  stay.  He  said  be  was  going  to  staj  quite  a  little  wliile.  He 
aaid  be  Iwd  been  to  Briglilon.  but  did  not  like  it  there;  that  it  was  very 
n<Hsy  at  nlgbt;  he  was  not  able  to  sleep;  that  he  liked  it  here  at  night; 
that  Jifl  was  not  disturbed,  and  whs  able  to  sleep.  I  asked  him  where  he 
was  going  from  here,  and  he  said :  *  I  aiti  going  home  w  itb  my  sister,  Georgle, 
and  I  am  going  to  live  with  her.  1  have  not  lived  with  her  recently,  but  I 
am  going  ba(£  to  live  with  her.'  He  saiJ:  *  I  shall  go  back  to  live  with 
her  now  as  long  as  I  live,  and,  if  I  live  until  next  year,  and  you  run  the 
house,  I  shall  come  back  here.'  He  eaid  he  had  sent  for  his  sister,  and  she 
came  to  take  care  of  him.  He  said  she  gave  him  the  very  best  care.  He  said 
his  sister  had  gone  up  to  close  the  house,  went  up  Saturday,  and  would  not 
be  back  until  Tuesday.  This  was  Monday  I  had  tlie  talk  wiUi  liim.  He  took 
his  dinner  upon  the  piazza  that  day."  Witness  testified  she  frequently  saw 
William  H.  and  his  sister  in  his  loom  together,  tihe  was  reading  to  him, 
fanning  him.  and  rubbing  his  band,  und  they  appeared  kind  and  afTectionate 
towards  each  other.  On  another  occasion  he  said  she  was  a  f>ood,  kind  sis* 
ter  to  him,  and  that  she  bad  been  kind  and  faithful  to  him  during  his  sick- 
ness: that  he  was  going  back  to  live  with  Oeorgie;  that  she  was  the  bort 
friend  he  ever  had. 

It  must  be  remembered  that  the  witness  knew  nothing  of  these  pnrtiea; 
that  she  had  not  met  Mtes  Green;  that  Miss  Green  was  a^ent  at  the  time  of 
the  conversation;  had  been  gone  for  two  days;  that  the  testator  was  In  Com- 
parative health, — able  to  walkabout  the  piazza;  that  he  was  at  the  time  alone, 
so  that  he  had  ample  opportunity  to  communicate  with  the  Barneses  and 
Greens,  had  he  so  desired;  and  if  In  the  making  of  the  last  will  be  had  been 
coert  edt  unduly  influenced,  or  even  overpersuaded,  the  act  was  so  recent  that 
such  infiuence  would  have  been  likely  to  have  left  Its  impresst  and  have  found 
expression  in  that  conversatioii,  instead  of  expressions  entirely  the  reverse. 
This  testimony  was  not  challenged  or  Impeaclied,  or  sought  to  be,  by  the  cun- 
tealants  of  the  later  will,  and  it  shows  a  condition  of  mind  upon  the  part  of 
the  testator  in  absolute  accord  with  the  testamentary  disposition  of  his  prop* 
erty  made  by  his  last  will,  and  with  the  statements  of  the  witness  Fitzharris. 
Some  corroboration  also  is  found,  in  regard  to  his  removal  to  Patchogiie, 
(which  was  regarded  by  the  proponents  of  the  flrst  will  as  a  suspicious  cir- 
cumstance, since  it  was  claimed  that  it  was  dune  solely  for  the  purpose  of 
placing  him  beyond  the  Influence  and  reach  of  the  Barneses,)  In  the  letter  of 
Mr.  Green,  dated  July  21,  1890,  to  Miss  Crowell,  In  which  be  says:  "I 
have  been  very  111;  had  several  physicians.  My  sister  also  closed  the  house, 
and  came  down  from  Troy  to  nurse  me  back  to  health,  if  possible,  and  will, 
in  a  week  or  so,  take  me  to  another  seashore  resort,  as  we  don't  like  this  one 
very  well."  Some  question  was  made  upon  the  trial  as  to  the  effect  as  evi- 
dence of  the  declarations  of  a  testator  made  prior  and  subsequent  to  the  mak- 
ing of  the  will  It  Is  well  settled  that  the  fact  of  fraud  or  undue  influence  can- 
not be  proved  by  the  declarations,  prior  or  subsequent,  of  the  testator,  hot 
such  declarations  are  admissible  when  they  denote  the  mental  statu*  or  men- 
tal facts  in  issue.  It  is  always  open  to  inquiry  whether  undue  influence  in 
any  case  operates  to  produce  the  will,  and  the  conduct  and  declarations  of 
the  testator  are  entitled  to  more  or  less  weight,  whether  made  before  or  sub- 
sequent to  the  making  of  the  will,  depending  somewhat  on  the  circumstances 
of  each  particular  case.  "Subsequent  declarations  are  competent  when  made 
so  near  the  time  of  the  execution  of  the  wilt  that  a  reasonable  conclusion 
may  be  drawn  as  to  the  state  of  mind  of  the  testator  at  the  time  the  will  was 
executed."  :shaaer  v.  Sumstead,  99  Mass.  122;  Waterman  v.  Whitnep,  11 
N.  Y.  157:  JfancT.  HoQlynn,  88  N.  Y.  S57. 

The  declarations  in  this  case  which  were  made  to  Mrs.  Vail  were  made  so 
near  the  time  of  the  making  of  the  will  (four  days)  that  they  are  dearly 
cfHnpetent  as  showing  the  state  and  condition  of  mind  under  wfaicb  the  last 
v.20n.t.8.zio.10_36 
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testamentarj  disposition  of  the  testator's  property  was  made,  and  therefore 
are  nt^  onl7(»nipetent.  but  cogent,  evidence  upon  the  material  question  here 
at  Issne.  And  anally  the  proponent  of  the  later  will  inroketi  the  rule  that 
the  "law  presumes  a  testator  of  sound  mind  and  free  volition  will  in  gen- 
eral bestow  his  goods  upon  the  next  of  kin,  and  will  not  disinherit  his  beir," 
and  asserts  a  furtlier  rule,  namely,  that  a  change  of  testamentary  intentioo, 
however  sodden,  which  results  In  giving  the  inheritance  to  the  heir,  ia  not 
even  ground  for  serious  suspicion,  when  the  change  follows  a  reconciliation 
after  estrangement.  1  think  the  rule  claimed  is  correctly  stated,  and  that  it 
applies  In  ttiia  case,  and  especially  is  the  rule  applicable  when  the  reconcilia- 
tion Is  stripped  of  sinister  appearance,  even,  by  reason  of  the  first  advance 
proceeding  from  the  testator. 

Finally,  with  tiie  most  careful  and  oonscientioas  tbougbt  thi^  I  have  been 
able  to  bestow  npon  this  matter.— which  has  involved  a  great  amount  of 
time  and  labor,  in  the  examination  of  many  hundred  pages  of  tesUmony  and 
voluminous  briefe  of  conusel,— I  have  reached  the  conclusion,  in  view  of  the 
fiiot  that  the  testator  felt  that  he  was  "soon  to  join  the  great  migorlty.**  and 
had  aent  for  his  sister,  who  thereafter  nursed  him  tenderly,  and  of  whom  he 
dedared  that  she  was  his  best  friend,  ud  he  was  going  to  live  with  her  dar- 
ing the  balance  of  his  life,  that  the  differences  which  so  long  existed  between 
them,  which  fonnd  such  stuirp  expression  in  his  formu-  wiUs  md  his  letten 
to  Oie  Greens,  were  removed,  and  that  there  was  a  complete  reoondUation 
and  a  burial  of  resentment,  antedating  the  last  will;  that  thereafter,  in  the 
light  of  that  faetf  every  succeeding  oircum^nee.  including  the  exdnston 
uf  the  Barneses,  the  making  of  the  later  will,  the  giving  of  the  power  of 
attorney,  the  exclusion  of  the  Qreens  as  objects  of  his  bounty,  and  the  In- 
clusion as  l^atess  ot  bis  cousins  npon  his  mother's  side,  appears  rational  and 
reasonable,  and  I  And  that  the  testatw  made  his  later  will  nninflnenoed  save 
by  ttes  of  blood,  duty,  graUtude,  and  affection. 

Let  a  decree  be  entered  admitting  the  will  of  Jnly  22,  1890.  to  probnte. 


(Suprsme  Cbwt,  Oenerot  Tenn,  Jfrst  Dspcntment.  OcMmt  90^  im.) 
brjUHonon— RBSvauKtse  Acrioir  at  law. 

InjonctioD  will  not  lie  to  reitraln  the  proaeoatloa  of  aa  aeUon  begun  la  eaffHitir 
ooaniy  In  wbiob  plaiDtlfl's  predecessors  In  tltie  Intervened  and  anawmd,  aad  to 
wbioh  he  was  made  a  partj. 

Appeal  from  special  term,  New  York  county. 

Action  for  injunction  by  Alfred  G.  Gbeney  against  Samuel  W.  Schuyler  and 
others  to  restrain  the  prosecution  of  an  action  begun  in  Albany  county  to  r^- 
fonn  a  policy  of  insurance.  From  an  order  denying  the  motion,  plalnUfl  iqi- 
peals.  Affirmed. 

Argued  before  Yah  Britht,  P.  J.,  and  O'Bbibm  and  Lawbbmgb,  JJ. 
John  J,  Adams,  for  appellant.   8tedfnan»  Thompson  A  Andrtwt,  {A.  L, 
Andrewtt  of  counsel.)  for  respondents. 

Van  Bbitnt,  P.  J.  This  action  seems  to  have  been  brought  for  tbe  pur- 
pose of  changing  the  venue  of  an  action  which  tbe  plaintiff  in  that  acUon  iiad 
a  r^ht  to  have  tried  in  another  jurisdiction;  in  which  action  the  plaintiff's 
predecessor  in  title  had  intervened,  been  made  a  party,  and  answered,  setting 
up  his  rights,  and  subsequent  to  which  such  predecessor  had  sold  all  his  In- 
terest in  the  subjectrmatter  to  the  plainti£f  herein,  who  ne«»ssarlly  took  hia 
title  subject  to  that  which  had  been  done  by  the  owner  in  respect  thereto. 
We  know  of  no  practice  which  justifies  the  bringing  of  an  action  to  change 
the  venue  of  another  action,  which  has  been  a&eady  brought.  Tbe  <»der 
abonld  be  affirmed,  with  $10  costs  and  disbaraements. 
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PLATT  t).  KOHLER. 

(S-uj>reme  Court,  Gmeral  Term,  Ftrat  Department  Oatobar  90;  18ML) 

BUJb-BBTAn  BbOXBBS— COMinBSlOKB— Whbk  Bamhbd. 

Detondant  authorlied  plainMlL  %  real-estate  broker,  to  exchange  bis  proper^  m 
oertaln  terma.  A  oontraot  was  drawn  and  signed  by  a  oastomer  expressing  dmer^ 
ent  terms.  Defendant  objected  to  tbe  contiwjt,  bnt  signed  It,  on  the  express  on- 
derstaodlng,  however,  that  it  should  not  be  oooaidered  as  binding  blm,  or  as  a  de- 
livered ttiatniment,  until  examioed  by  his  attorney  on  tbe  followiog  di^,  at  wbleh 
time,  on  tha  advice  of  his  counsel  that  Its  terms  were  more  onerous  iban  those  jtro- 
posed,  he  refused  to  be  bound  by  It,  and  uo  farther  ncyotUUons  were  bad.  aOd, 
that  no  oontraot  having  bean  nude^  or  oastomer  fonna,  tat  tha  pn^ertjy  on  torn 
Buthorlsad,  plalntUT  oonld  not  reoorer  oommlesions. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  John  H.  Flstt  against  John  P.  Eohler  for  real«8tate  oommla- 
aions.   Ji^mant  for  plaintiff.   Defendant  appeals.  Beveraecl. 
Argued  before  Yah  BBunr,  P.  J.*  and  O'Bbikh  and  FATTEftsoH,  JJ. 
C  D,  Van  ifoflw,  for  ^^Mllant.   SanU,  A.  Noyw,  for  napondent. 

Fattbrsok,  J.  The  plaintiff  sued  to  recover  compensation  for  senrlces 
alleged  to  have  been  rendered  bj  him  aa  a  broker  In  negotiating  an  exchange 
of  property  sitanted  on  Staten  island,  and  belonging  to  the  plaintiff,  for  rMl 
estate  in  the  city  of  New  York  owned  by  one  Morgantbaler.  The  allegations 
of  employment  of  the  plaintiff  the  defendant,  (rf  the  rendition  of  service, 
and  agreement  to  pay  therefor,  are  denied  by  the  answer.  The  cause  was  re- 
ferred; the  referee  reported  In  favor  of  the  plaintiff;  and  from  the  Judgment 
entered  on  the  report,  the  d^ndant  appeals.  The  employment  was  folly 
proven,  as  was  also  tbe  amount  of  compensation  to  be  paid  the  plaintiff  If  be 
performed  the  service  for  which  he  was  so  employed;  but  the  evidence  does 
not  show  that  the  plaintiff  has  earned  his  commission,  and  does  not  Justify 
llifl  referee's  findings  in  that  regard.  In  the  transaction  of  the  proposed  ex- 
change the  pbtintiff  dealt  with  Messrs  Hoyt,  the  brokers  d  Morgantbaler. 
The  basla  of  ttie  dealing  was  that  the  defendant  shoald,  in  addition  to  con- 
veying his  Btaten  island  property,  pay  $1,750  in  monqy,  and  take  a  house  on 
Lenox  avenue,  subject  to  a  mortage  of  S18,000.  John  O.  Hoyt  tesUlted 
that  the  plaintiff  and  defendant  came  t<^ether  to  his  oflBce  in  the  early  part 
of  July,  isdli  and  the  plaintiff  spoke  of  having,  as  broker,  a  place  of  the  de. 
fendant  on  Staten  island,  to  which  Hoyt  replied  he  had  a  house  on  Lenox 
avenue  he  would  trade.  He  states  that  afterwards  hia  principal  (Morgan- 
thalpr]  a;;reed  to  accept  91,750  as  tbe  cash  consideration  to  be  paid,  and  on 
the  21st  July  the  consent  of  the  defendant  to  that  was  given,  the  latter  stat- 
ing he  would  give  that  amount  in  money  and  the  Staten  Island  property,  and 
take  tbe  Lenox  avenue  hoase,  with  the  mortgage  on  it.  Thus  far  the  parties 
were  in  accord,  and  it  is  clear  no  other  terms  were  ever  contemplated  by  the 
defendant.  Tbe  disagreement  or  misunderstanding  results  from  what  fid- 
lowed.  Hoyt  drew  a  written  contract  uontainlnK  other  terms  than  those 
mentioned.  Morgantbaler  signed  it.  On  tiie  22d  J uly,  Kohler  and  tlie  plain- 
tiff called  at  Hoyt's  office.  Couversatlon  was  had  respecting  the  contract. 
It  was  then  signed  by  Kohler,  but  on  tbe  exprera  understanding  tliiit  it  was 
not  to  be  considered  as  binding  the  defendant,  nor  as  a  delivered  instrument, 
until  Mr.  Van  Kame.  tbe  defendant's  attorney,  could  examine  it  the  follow- 
ing day.  The  plaintiff,  as  well  as  Hoyt,  testiBes  substantially  to  that.  It  is 
also  testlQed  to  that  the  defendant  criticised  tbe  contract  as  drawn,  but  lim- 
ited his  d^lared  objection  to  the  shortness  of  time  allowed  for  tbe  completion 
of  the  transaction.  It  is  also  true  that  the  defendant  signed  a  letter,  (Ex- 
hibit Ko.  2,)  in  which  be  states  that  the  terms  of  the  trade  are  correctly  set 
forth  in  the  contract;  but  we  are  convinced  that  he  is  right  in  further  stat- 
ing that  he  did  not  observe  that  he  was  required  by  that  contract  to  pay 
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$2,250  Instead  of  81.750,  and  it  Is  folly  admitted  by  Iloyt  that  the  contract 
was  incorrectly  dmwn,  for  he  says  that  he  sobaequently  offered  to  have  the 
•500  applied  on  account  of  the  Sl.750.  The  defendant  Is  not  bound  by  that 
letter,  and  to  the  plaintifF's  own  knowledge  the  contrHCt  was  not  to  be  opera- 
tive antil  Van  Kame  examined  and  approved  it.  When  it  was  discovered 
the  defendant's  attorney  that  tlie  contract  contained  different  and  more 
onerous  terms  than  those  verbally  agreed  upon,  the  defendant  had  the  right 
to  refuse  to  be  traund  by  it,  and  he  did  so.  So  far  as  now  appears  the  n^o- 
tiations  of  the  plaintiff  with  Morgantbaler  virtually  terminated  at  that  point, 
and  as  no  enforceable  agreement  was  ever  made  between  Morganthaler  and 
the  defendant,  and  the  latter  was  not  at  fault,  the  plidnttff  is  not  entitled  to 
commissions.  The  brokers  and  the  defendant  had  verbally  agreed,  but  Mor> 
gantliaier  had  not  become  bound.  The  plaintiff's  right  to  payment  depended 
upon  ills  procuring  a  person  ready  and  willing  to  contract  in  such  a  way  aa 
to  be  legally  bound  to  perform.  His  service  was  incomplete  nntil  tliat  was 
done.  Kothing  was  ticcompHsiied  of  any  beneUt  to  the  defendant,  who  conld 
not  compel  Morganthaler  to  perform,  nor  recover  damages  for  nonperform- 
ance, and  nothing  of  subsequent  occurrence  changed  the  relations  between 
the  parties.  On  the  facts  and  circumstances  disclosed  by  the  proof,  the  ref- 
eree erred  in  the  conclusion  at  which  he  arrived.  The  case  differs  essen- 
tially from  Barnard  v.  Monnot,  *42  N.  Y.  203.  and  like  cases,  cited  by  the 
referee  to  sustain  his  decision.  Wliere  a  principal  refusps  to  carry  out  a  truns- 
action  made  by  his  broker  on  terms  duty  authorized,  the  broker  may  recover, 
for  he  Is  not  to  be  deprived  of  bis  compensation  because  the  principal  retreats 
or  changes  his  mind.  The  broker  has  then  done  alt  he  can;  hut  where  the 
principal  stands  ready  to  perform, — to  enter  into  a  contract  on  conditions  he 
has  authorized, — and  the  party  produced  by  the  broker  refuses  to  conform 
thereto  by  entering  into  a  blndlnfr  obligiition,  the  broker  has  failed  to  effect 
the  purpose  of  his  employment.  He  has  not  found  a  person  ready  and  wUJinff 
to  take  on  the  agreed  terms,  and  his  principal  is  not  liable  for  commissions. 
The  judgment  must  be  reversed,  and  a  new  trial  ordered  before  another  ref- 
eree to  be  appointed  by  this  courts  with  costs  to  the  appellant  to  abide  the 
event   All  concur. 


Von  Kahen  v.  Roes. 
(Supreme  Court,  Oenerol  Term,  FirBt  Department.   October  90;  ISOS.) 

L  Non — AoTioH  Ok — Etidbncb. 

Where  suit  is  brought  on  a  note,  which  defendant  claimed  had  not  been  glren 
for  value,  but  as  evlaence  merely  of  a  payment  by  plaiotiff  under  an  affreemeat 
for  porohiase  of  defendant's  store,  and  also  for  services  alleged  to  have  been  ren- 
dered as  derk  in  said  store,  but  which  defendant  claimed  hwl  been  for  pLaintifTa 
own  benefit  under  the  agreement,  it  is  proper,  notwithstanding  defendant's  claim 
that  the  agreement  was  for  purchase  at  a  stipulated  sum.  to  allow  him  to  teatlfy  as 
to  the  reasonable  value  of  the  store,  where  the  porpoae  was  not  to  aatabUsh  a 
connterdaim,  or  introduce  evidence  of  damages,  bat  only  to  show  the  dreum- 
stances  connected  with  the  transaction. 

%  Save— Declaratioitb. 

Default  having  been  made  in  payment  for  the  store  by  plaintiff  and  defendant's 
nephew,  to  whom  it  was  to  be  transferred,  and  the  store  sold  to  a  third  person,  de- 
fendant was  oross-ezamined  as  to  what  he  had  said  to  plaintiff  and  tiie  nephew  in 
regard  to  the  unpaid  balance  at  time  of  sale.  BeUL  toat,  though  imiooper  In  oallr 
Ing  fbr  deolaratlons  of  the  nephew  without  aw  showlnK  of  ageikQr  or  partnenhip 
between  him  and  plaintiff,  or  any  other  relanon  whereby  to  rendw  MK!h  deelar»- 
tlons  bisdine  on  plaintiff.  It  was  not  prejudicial,  where  no  such  deolaratfotta  wan 
In  fact  teatined  to  by  the  witness. 

I,  SsATUTB  or  FRAmw— AoaaaiusiTS  not  to  bs  Fkhvobmsd  WRHm  a  Tsak. 

Bvldenoe  of  an  agreement  to  buy  property,  part  of  the  price  In  casta,  balance  in 
two  years,  and.  In  case  of  default,  the  buyer  to  forfeit  all  olaima  to  tba  propertv, 
aa  well  as  to  any  payments  made  thereon,  negative*  any  Idea  that  the  frowimit  tn 
refpud  to  default  is  an  executory  agreement,  dlstlBOt  from  the  agveaoMttt  of  sale, 
and  not  to  be  performed  within  a  year. 
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4.  Comnuon— Bbuoh— KHnTATioN  ow  Pimautt. 

AaUpalstloatlwtmoM7p«ld  andsr  a  ooatnot  nurbs  ntatwd  m  paBAMgr  1b 
OMe  ox  brmoh  la  valid. 

6l  Nora— Actiov  ok— Fabol  Etidinoi — ConmBXATioK. 

Parol  evidence  of  what  was  said  at  the  maldag  of  a  note  may  ba  offlMWd  to  tUnim 
total  or  partial  want  of  oonaideratlon  or  Illegally  of  oonalderatlon. 

4.  TriaI/— Objbotioits  to  Bvidbmob. 

A  party  to  an  action  oaoaot  ob}sot  to  eridanoa  on  the  ground  nuvalr  of  hs  irrela- 
Tanc^  as  to  another,  wlio,  thcnigli  a  oooontnotor  with  Ua  under  ■  eartalB  aoateaol^ 
la  not  part  J  to  the  aotioti. 

7.  ApnAXi— Bamw^-OBnonom  vat 

Bvideaoe  admitted  without  objeotfon  la  not  anhjMt  to  reTtow. 

Appeal  from  circuit  oonrt.  New  Tork  ooanty. 

Action  b7  Herman  J.  Yon  Samen  against  Dlederieh  Roes.  From  a  Jndg^ 
ment  entered  on  a  verdict  for  defendant,  and  from  an  order  danylng  motion 
for  a  new  trial,  plaintiff  appeals.  Aflbrmed. 

Argaed  before  Yan  Bbuht,  P.  J.,  Hnd  O'Bbieh  and  Patterson,  JJ. 

Bwnard  J.  laeeke  and  Qeorge  U,  Kraoht,  for  a^MUant.  A..  M.  Berrtek, 
for  respondent. 

O'Brien,  J.  The  plaintiff  brought  this  action  to  recover  the  sum  of  (200, 
alleged  to  be  due  on  a  promissor^r  note  made  the  defendant,  and  also  to  re- 
cover the  further  sum  of  8366.  for  services  rendered  as  cleric  In  defendant's 
grocerj  store.  The  answer  admitted  the  making  of  the  note,  bnt  denied  that 
the  same  was  made  for  value,  an^^  alleged  a  want  of  consideration,  and  that 
the  same  was  given  to  plaintiff  for  his  accommodation.  There  was  in  addi- 
tion a  general  denial  of  all  the  allegations  constituting  plaintiff's  cause  of 
action;  and  by  the  twelfth  paragraph  of  the  answer,  except  as  speclflcally 
admitted,  the  defendant  denied  each  and  every  allegation  in  the  complaint. 
In  addition  to  these  denials,  there  are  a  number  of  separate  defenses  set  up  in 
the  answer,  giving  a  version  of  the  relation  of  the  parties  to  each  other,  dif- 
fering from  that  in  tfie  complaint,  and  also  setting  up  a  counterclaim.  This 
latter,  however,  was  stricken  out  by  the  court  below;  and  no  harm  would 
have  resulted  had  he  stricken  out  every  other  allegation  of  the  answer  except 
the  1st,  2d,  3d,  and  12tfa  paragraphs,  already  referred  to.  From  these  it 
would  appear  that  the  note  in  question  and  the  services  performed  were  the 
result  of  an  arrangement  or  agreement  under  which  a  grocery  store  for- 
merly owned  by  the  defendant  was  to  be  transferred  to  the  plaintiff  and  one 
Henry  Roes,  In  consideration  of  the  sum  of  $4,000,  payable  in  two  years; 
6200  of  which  was  paid  at  the  time  the  note  sued  upon  was  made  and  deliv- 
ered to  the  plaintiff  for  his  accommodation,  and  as  evidence  of  a  payment 
unfertile  agreement.  Upon  the  issues  thus  raised  by  the  pleadings,  as  to 
whether  or  not  the  note  was  given  by  the  defendant  to  the  plaintiff  for  value, 
and  as  to  whether  or  not  the  defendant  employed  the  plaintiff  as  hla  clerk, 
or  whether  the  latter  performed  the  services  for  which  a  recovery  was  sought 
under  an  arrangement  by  which  he  purchased  the  grocery  store,  and  was 
running  It  fturthe  beneOt  of  himself  and  Henry  Boee,  the  testimony  was  con- 
flicting, and  not  so  preponderating  In  favor  of  plaintiff  that  It  could'  be  said 
be  was  entitled  elthw  to  a  direction  in  his  favor,  or,  after  the  verdlet,  to  have 
it  set  aside  upon  the  groond  that  It  was  against  the  weight  of  evidence. 

This  leaves  ns  to  consider  qnestlons  raised  upon  exertions  taken  to  the 
admission  and  exclusion  of  andenoe.  Upon  the  defmdsnt's  examination,  he 
was  asked  whether  or  not  $1,000  was  a  reasonable  price  for  the  store;  to 
whl<^  obje^on  wss  made  that  it  was  immaterial  and  irrelevant;  and,  the 
defendant  having  been  allowed  to  answer,  it  Is  now  Insisted  by  the  appellant 
thai  it  was  error.  The  reason  azged  fbr  this  view  is  that,  as  the  defendant 
claimed,  there  was  an  express  contract  of  sale  for  a  stipulated  snm.  Z(  wm 
immaterial,  in  the  absence  of  fraud,  what  the  value  of  the  store  was.  Were 
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this  an  ttction  to  recover  the  stipulated  sum.  we  shoald  agree  entirelj  with 
the  appellant.  It  must  be  remembered,  however,  that  any  claim  hj  reaiioD 
of  this  contract,  which  wa.H  set  up  by  way  of  counterclaim,  had  been  stricken 
out  prior  to  such  testimony  hy  the  court;  und  the  purpose  of  the  evidence,  as 
shown  bjthe  offer  and  the  ruling  of  the  court,  was  not  to  establish  a  conotex^ 
claim  or  introduce  evidence  of  damage,  but  to  show  the  circumstances  con- 
nected with  the  transaction^— one  of  which,  and  by  no  means  an  immaterial 
one,  was  as  to  the  value  of  the  store  at  the  tlm«  the  alleged  agreement  of  sale 
was  made. 

The  next  assignment  of  error  relates  to  the  admission  of  evidence  of  acts 
or  declarations  of  Henry  Roes,  an  allied  cocontractor.  The  defendant  was 
asked  whether  the  plaintiff  or  Roes  ever  paid  him  any  money  on  account  of  the 
store,  outside  of  the  $200.  This  was  objected  to  by  plaintiff's  counsel,  so  far 
as  Boes  ia  concerned,  as  irrelevant.  The  ground  of  the  objection  is  emphasized 
by  the  court  asking  whether  the  only  objection  was  so  far  as  Roes  was  con- 
cerned. The  form  of  this  objection  was  bad.  Henry  Roes  was  not  a  party 
to  ttie  action*  was  not  represented  upon  the  trial,  and  no  one  was  in  a  position 
to  take  an  objection,  so  far  as  be  was  concoraed, — not  even  the  plaintiff. 
There  might  have  been  some  force  In  the  objection  if  it  bad  been  pat  npon 
t&e  ground  that  no  act  of  Heniy  Boee  ta  mining  payment  waa  relevant  or 
Undlng  npon  the  plaintiff. 

The  record  also  shows  that  the  witness  was  allowed  to  testify  as  to  whether 
or  not  be  ever  had  a  conversation  with  Yon  Eamen,  or  Boes,  and  what  was 
said  about  paying  for  goods  by  either  of  them.  As  no  objectioa  or  exception 
was  taken  to  the  question,  it  is  not  before  ns  for  review.  The  evidence  ahowa 
that,  the  plaintiff  and  Henxy  Roes  having  made  default  in  the  terms  of  the 
contract  for  the  purchase  of  the  store,  it  was  subsequently  sold  to  a  third 
party.  During  the  course  of  the  defendant's  examination  he  waa  aiked:  **At 
the  time  you  sold  the  store  what  did  you  say  to  Mr.  Yon  Kamen  or  Roes,  your 
nephew,  about  the  unpaid  balance?**  This  was  objected  to  as  irrelevant  and 
immaterial.  The  criticism  made  of  a  former  objection  applies  also  here.  The 
form  of  the  objection  was  bad,  and  no  harm  resulted,  because  no  testimony 
was  given  of  anything  that  was  said  by  Boes  to  the  defendsat.  Therefore, 
even  though  the  question  was  objecthmable,  as  oalling  for  the  acts  and  dec- 
larations  of  Henry  Boes,  in  the  absence  of  evidence  showing  that  Boes  was 
the  agent  or  partner,  or  had  some  relation  by  which  his  acts  or  dedarations 
were  binding  npon  the  jilaintlfl,  no  barm  was  done,  because  no  acts  or  decla- 
rations ci  Henry  Roes  were  testlBed  to  by  the  witneu. 

The  next  point  presented  is  the  claim  of  error  In  allowli^  oial  evidence  of 
what  was  said  at  the  time  of  making  the  note.  Whatever  may  have  been  the 
old  rule  In  respect  to  varying  the  terms  of  a  promissory  note,  it  Is  clear  that 
the  law  of  this  state  supports  the  view  expressed  in  Daniel  on  Negotiable  In- 
struments, (page  90,  §  81a,)  that  **it  has  been  held  that  It  Is  oompetent  to 
show  by  pand  that  at  the  time  a  note  was  made  it  was  agreed  that  it  shoald 
be  held  for  nothing  on  the  liappening  of  a  certain  event. "  A  more  feli<dtous 
statement  of  what  we  regard  the  rule  to  be  is  stated  in  Story  on  Promissory 
Notes,  (section  190,)  that  '*tbe  total  or  partial  want  or  failure  oi  con^era- 
tiott,  or  illegality  of  oonsideratlon.  may  be  insisted  upon  as  a  defense  or  bar 
betwi-en  any  of  the  immediate  or  original  parties  to  the  contract.  For  ex- 
ample, it  is  a  good  defense  or  bar  to  an  action  between  these  parties  that  the 
note  is  a  mere  aoooramodatkm  bill,  that  the  maker  Is  a  mere  acoommodatioa 
maker,  and  the  payee  an  accommodation  iudorser." 

The  next  error  claimed  was  the  admission  of  evidence  of  an  agreement 
whereby,  in  case  of  failure  on  the  part  of  ttie  plaintiff  and  Henry  Roes  to  pay 
^,t>00  to  defendant  at  the  expiration  of  two  years,  they  were  to  forfeit  the 
store  and  all  moneys  paid  thereon.  It  is  Insisted  that  as  this  was  an  execu- 
tory agreement,  separate  and  distinct  from  the  agreement  of  sale,  and  wat 
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not  to  be  performed  witbin  one  year,  H  conid  trot  be  proTen,  because  not  con- 
stituting a  legal  coDtract;  that  no  consideration  was  shown  to  support  it;  and 
that,  inasmuch  as  the  agreement  of  forfeiture  provides  for  a  penalty,  the  lat- 
ter could  not  be  insisted  upon.  If,  however,  we  take  the  defendant's  version 
of  the  transaction,  there  waa  a  contract  whereby  he  was  to  seil,  and  the  plain- 
tiff with  another  whs  to  purchase,  a  grocery  store,  stock  and  Uxtures,  for 
$4,UO0,  of  which  9400  was  paid  in  cash,  and  the  balance  was  to  be  paid  within 
two  years,  and,  in  case  of  default  in  the  payment  of  this  balance,  defendant 
was  to  repossess  himself  of  the  store,  and  plaintiff  and  his  partner  were  to 
forfeit  all  claim  thereto,  .as  well  as  to  any  moneys  paid  on  account  of  such 
purchase.  This  negatives  thn  contention  of  appellunt  that  it  was  an  execu- 
tory contract,  separate  and  distinct  from  the  contract  of  sale,  or  one  without 
oonsideration.  In  regard  to  forfeiture,  it  is  always  competent  for  the  parties 
to  settle  between  themselves  by  agreement  the  damages  to  be  paid  on  breach 
of  a  contract.  Clement  v.  Cash,  21  N.  Y.  256.  The  general  rule  requires 
that  what  the  parties  themselves  prescribe  as  a  forfeiture  shall  be  so  treated. 
Colwtil  V.  Lawrence,  38  N.  Y.  ?I;  Noyai  t.  PhUUps,  60  N.  Y.  408;  Kemp 
V.  Toe  Co.,  69  N.  Y.  45;  LitUe  v.  Banke,  85  N.  Y.  258.  In  the  absence  of 
any  agreemeut  by  which  provision  was  made  for  defendant  retaining  ttie 
money  in  the  event  of  plaintiff,  and  the  one  interested  with  him,  not  having 
completed  their  contract  by  paying  the  balance,  the  cases  are  uniform  in  hold< 
ing  that  the  money  so  paid  could  be  retained  by  the  defendant,  and  coald  not, 
under  the  circumstances,  be  recovered  back  in  anaction  by  the  plaintiff.  The 
reason  for  this  rule  of  law  Is  well  stated  in  Zatorence  v.  Sfiller,  86  N.  Y.  131, 
wherein  It  is  said:  "The  defendant  came  by  U  [that  Is,  the  money]  rightfully, 
in  pursuance  of  a  contract  lawfully  made  between  competent  parties.  He 
hiis  made  no  breach  of  that  contntct.  He  has  failed  in  no  duty  to  the  vendee. 
Wherefore,  then,  should  he  give  up  that  which  was  rightfully  his  own?  When 
and  whereby  did  It  cease  to  be  his  and  to  be  due  to  the  vendee?  If  tlie  con- 
tract had  been  kept  by  both  parties,  the  money  paid  would  still  be  hii>  of  right. 
The  contract  would  have  been  kept,  but  for  the  breach  of  it  by  the  vendee. 
To  allow  a  recovery  of  this  money  would  be  to  sustain  an  action  1^  a  party 
on  hia  own  breach  of  his  own  contract,  which  the  law  does  not  allow."  Ha- 
temt  V.  PatUnon,  48  N.  T.  218;  ChawU  v.  Shepard,  122  N.  Y.  402,  25  N. 
£.  Rep.  358;  Brewer  t.  Ford,  (Sup.)  12  N.  Y.  Supp.  619.  Our  euminatlon 
of  the  objecUms  relied  upon  by  the  appellant  has  not  convinced  us  that  any 
error  was  committed  upon  the  brial*  and  we  think  that  the  judgment  snd  or^ 
det  appealed  from  should  be  affirmed,  with  costs.   All  concur. 


RoBT  V.  New  Yobk  Oent.  &  H.  B.  B.  Co. 
(Supreme  Court,    erteral  Term,  Fifth  DepartmenU   October  Bl,  UQI.) 

AxunWRMBHT  ov  Easbhbnt— RiQHT  or  Wat— Chahoi  ts  Usb. 

A  strip  of  land  forming  the  rear  eod  of  a  city  lot  was  appropriated  by  a  railroad 
eompany,  which  laid  Its  maio  track  across  the  same.  Later  on  this  track  waa  used 
aa  a  spur  track  for  freight  Still  later  the  company  raised  the  track  by  means  ffit 
a  trestle,  sod  leased  the  strtp  for  a  coal  yard.  The  company  reserved  the  use  and 
control  of  the  strip,  track,  and  trestle  for  all  railroad  purposes,  but  the  lessee  de- 
voted the  property  azclusiTely  to  his  own  nse  for  the  purpose  of  a  trestle  and  coal 
yard,  and  by  the  construction  of  his  baildings  thereon  denied  aooess  to  the  strip  and 
railroad  faculties  connected  therewith  formerly  enjoyed  by  the  occupants  of  toe  lot 
and  the  pabUo.  field,  that  raoh  action  conttltatsd  an  abandonment  of  tbd  strip  for 
the  porpoee  of  a  public  railroad,  and  the  owner  of  the  lot  was  entitled  to  the  posses- 
slon  of  the  strip  as  the  owner  in  fMk  freed  from  the  easement  of  the  railroad  oomr- 
paoy. 

Exceptions  from  circuit  court,  Monroe  coun^. 

Action  by  Sidney  B.  Roby  against  the  New  York  Central  A  Hudson  Blver 
Bailroad  Company  to  recover  the  possession  of  land  ^>propriated  by  the  de- 
fendant, and  nlle^ied  to  have  been  lost  by  abandonment.    Verdict  was  dl- 
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rected  for  plalntifr,  and  defendiint  mores  for  a  new  trial  on  a  case  and  exo^ 
tions  Drdered  to  be  beard  )it  the  general  term  in  the  flnt  instance,  ifotion 
denied,  and  Judgment  ordered  for  plaintiff. 

Argued  before  Dwight,  F.  J.,  and  Maoohber  and  Lbwis,  JJ. 

William  Nath.  Coggswell  and  William  F,  Coggswell,  ti>x  plaintlfL  AXbvri 

H.  Sarritt  for  defendant 

Lewis*  J.  The  plaintiff  is  the  owner  of  a  piece  of  land  in  the  cltyof  Roch- 
ester, on  the  southerly  side  of  Hill  street,  200  feet  in  width,  and  extending 
an  equal  width  southerly  for  the  distance  of  about  130  feet  to  the  Erie  canal. 
Before  the  plaintiff  got  title  to  the  lot,  and  prior  to  the  ISth  day  of  July,  183^ 
the  Tonawanda  Railroad  Company,  a  corporation  duly  incorporated  under  the 
laws  of  the  state  of  New  York,  by  proceedings  duly  taken,  acquired  the  riffht 
to  approprlite  a  strip  across  the  southerly  end  of  this  lot,  25  feet  in  width, 
for  the  use  and  purposes  of  a  railroad,  and  it  took  possession  thereof,  and  for 
many  years  us^  the  same  for  railroad  purposes.  The  defendant  has  ao 
quired  all  the  rights  of  tlie  Tonawanda  Comp;mT,  subject  to  all  its  obligations 
and  liabilities.  The  eastern  terminus  of  the  Tonawanda  Company  was  in  the 
city  of  Rochester.  Its  line  of  road  passed  across  tlie  25-foot  strip  aforesaid, 
and  terminated  some  200  feet  east  of  the  easterly  line  of  the  plaintiff's  land, 
at  the  westerly  side  of  Ford  street,  where  the  company  constructed  and  main* 
tained  its  passenger  depot.  After  the  road  passed  from  the  oontrol  of  the 
Tonawanda  Company  the  use  of  this  depot  Was  abandoned,  and  about  1,000 
feet  of  the  easterly  end  of  the  tracks  of  the  old  road,  including  the  portion 
tliereof  extending  across  the  plaintiff's  lot,  was  used  as  a  spur  of  the  main 
tracks  of  the  defendant's  road,  and  was  connected  therewith  at  a  point  about 

I,  000  feet  westerly  of  the  eastern  terminus  of  the  old  road.  This  spur  was 
thereafter  used  by  the  defendant  for  the  purposes  of  its  freight  traffic.  On 
the  27th  day  of  April,  1889,  the  defendant  executed  and  delivered  to  Arthur 
G.  Yates,  of  Rochester,  a  written  lease  for  tlie  term  of  15  years  of  its  right 
of  way  across  the  plaintiff's  land,  including  its  rights  and  Interests  In  that 
portion  of  its  roail  lying  easterly  of  the  plaintiff's  property,  which  was  for- 
merly occupied  for  a  depot.  The  grade  of  the  railroad  tracks  upon  the  proi>- 
erty  thus  leased  was  thereupon  changed  by  elevating  the  same  so  as  to  make 
room  thereunder  for  coal  bins,  and  the  strip  of  land  across  the  plaintiff's 
lot  was  covered  by  the  lessee,  Mr.  Yates,  witlt  coal  sheds  and  applisnoea  for 
the  transaction  of  his  business  as  a  coal  dealer.  Re  sepiirated  the  strip  of 
land  across  ttie  plaintiffs  premises  from  the  remainder  of  the  plaintiff's  lot 
by  constructing  his  buildings  in  such  a  manner  that  there  were  no  means  of  ao- 
cess  bytheoccupant  of  plaintiff's  lot  to  the  right  of  way  aforesaid,  and  thereby 
effei'tually  excluded  the  plaintiff  and  the  public  from  that  portion  of  the  de- 
fendant's road  leased  as  aforesaid.  Mr.  Yates  devoted  the  leased  property  ex- 
clusively to  ills  own  use  for  the  purpose  of  a  trestle  and  coal  yard,  etc..  for 
the  receiving  and  handling  of  his  coal.  It  Is  provided  in  the  lease  that  the 
premises  are  let  and  are  to  be  used  by  the  tenant  for  the  following  purposes 
only:  A  coal  yard  and  trestle  for  the  purposes  of  receiving  and  handling  coal 
over  the  railroad  of  the  party  of  the  first  part  The  lessor  reserves  the  right 
to  tominate  tlie  lease  and  the  term  granted  at  any  time  upon  giring  six 
months'  notice  in  writing  to  the  tenant  of  each  tntenti(m.  and  the  lease  and 
term  thereupon  are  to  cease  upon  condition  that  the  landlord  pay  to  the  les- 
see what  the  tenant  may  have  expended  in  alterations  and  repairs,  not  ex- 
ceeding  the  sum  of  010,000.  The  lessor  agrees  to  furnish  the  ties  and  iron 
rails  necessary  for  the  use  of  the  tenant's  trestles,  lay  the  tra<&8»  and  keep 
them  in  repair;  all  other  constructions  and  repairs  are  to  be  made  and  dona 
by  the  tenant.  The  tenant  covenants  and  agrees  not  to  assign  the  lease  or 
underlet  the  premises,  and  covenants  and  agrees  that  tb/ey  shall  be  osed  only 
for  the  purposes  of  receiving  and  handling  his  coal  over  the  railroad  of  the 


Digitized  by  Google 


6up.  Ct.] 


8ATLE8  V.  HOETZBL. 


553 


defendant.  The  following  clause  is  In  the  leaae;  "It  1b  mutually  nndentood 
And  agret^  that  the  party  of  the  Qrst  part  reserTes  from  this  lease  the  use  and 
control  of  the  said  track  and  trestle  for  all  the  purposes  of  a  railroad,  together 
with  the  strip  of  laud  25  feet  in  width  adjoining  tlie  Erie  canal  acquired  for 
the  purposes. of  said  railroad."  The  lease  further  provides  for  the  extension 
and  continuation  of  the  term  thereof  by  consent  of  the  landlord.  The  tenant 
covenants  to  pay  an  annual  rental  of  91,000.  Prlorto  the  giving  of  the  lease 
to  Mr.  Yates  the  occupants  of  the  plaintiff's  lot  had  enjoyed  railroad  facilities 
with  the  defendant's  road.  Including  the  part  thereof  leased  to  Yates.  After 
tbe  lease  a  continuance  of  such  facilities  was  refused  by  the  defendant,  unless 
the  consent  of  Mr.  Yates  was  Qrat  obtained.  At  tbe  close  of  the  evidence 
each  party  requested  the  direction  ofa  verJict  in  their  behalf,  respectively. 
The  plaintiff's  motion  was  granted,  and  tbe  defendant's  exceptions  were  or- 
dered to  be  heard  at  the  general  term  in  tbe  first  instance. 

Notwithstanding  the  I'eservation  clause  above  quoted,  the  lease,  to  all  in- 
tents and  purposes,  surrendered  the  use  and  occupation  of  the  premises  to 
Mr.  Yates  for  the  purposes  of  his  private  business,  and  to  the  exclusion  of 
the  public  While  the  lease  provides  that  the  defendant  shall  own  the  ties 
and  rails,  and  keep  them  in  repair,  they  are  devoted  to  the  exclusive  use  of  the 
tenant's  business.  Access  to  the  track  upon  the  premises  leased  is  controlled 
by  the  tenant.  He  has  Inclosed  tbe  track  with  buildings.  There  are  doors 
to  the  buildings,  which,  when  closed,  prevent  access  thereto.  Lands  can  be 
condemned  for  railroad  parpbses  only  when  they  are  needed  for  the  use  of 
the  public,  either  directly  or  indirectly.  When  thus  acquired,  the  pubiic. 
under  proper  restrictions  and  regulations,  have  tbe  right  to  their  use.  It  Is 
not  neoeesai7  that  the  entire  public  should  need  to  use  the  road,  but  the  pub- 
lic must  have  a  right  to  use  it.  and  when  the  right  of  way  is  devoted  exclu- 
sively to  the  gse  of  a  private  individual,  and  the  public  excluded  therefrom, 
it  ceases  to  be  used  for  public  purposes.  It  is  not  a  valid  objection  to  the 
condemnation  of  a  strip  (k  land  by  a  railroad  corporation  that  the  proposed 
premises  may  serve  private  use,  if,  in  additlim  to  servinjt  such  use,  it  is-also 
necessary  tor  tbe  successful  and  convenient  operation  of  the  main  line  of  the 
railroad.  A  railroad  company  coutd  not  condemn  land  with  the  avowed 
purpose  of  leasing  it  after  it  is  acquired,  as  this  was  leased.  If,  after  acquir- 
ing lands  tor  legitimate  railroad  purposes,  it  could  be  leased,  and  thereby  de- 
voted tft  tbe  ezolusive  private  use  of  Individuals,  railroad  corporations  might 
beoniw  danf^coos  instrumentalities  in  the  business  affairs  of  tbe  countoy. 
The  evlduioe  presented  the  question  of  fact  to  the  trial  court,  whether  there 
bed  besB  an  almndonment  by  the  defendant  for  the  purposes  of  a  public  rail- 
road flf  ttKt  portion  of  its  road  leased  to  Yates,  and  the  conclusion  was  in- 
ovi tabic  that  It  hsd  abandoned  it,  and  tbat  the  plaintiff  was  entitled  to  the 
possasslon  tberoot  as  the  owner  in  fee,  freed  from  the  easement  of  the  de- 
fendant therein.  Ifahon  v.  Railroad  Co.,  24  N.  Y.  660;  Heard  v.  City  qf 
AvMgn,  00  17.  Y.  242.  Tbe  defendant's  motion  for  a  new  trial  should  be 
dsaisd,  am4  judgment  ordered  for  tbe  plaintiff  upon  tbe  verdict. 


SaTLES  v.  HOBTZEL. 

(9vpr«me  Court,  Oeneral  Term,  Fifth  DepartmenU  October  91, 1899.) 

1.  M4UOIOU8  PROSBCUTION— EVIDBNOB. 

la  an  action  for  malitdous  prosecatlOD  tbe  oomplalnt  and  depoattlon  made  de- 
fMidaat  when  be  applied  for  ihe  warrant  for  DhUDturB  arrest,  signed  and  venfled 
by  him,  and  which  sulDclently  charge  plaintiff  with  the  crime  for  whloh  be  was  ar- 
rested, CBQDOt  be  overcome  by  the  testimony  of  the  maslatrate  eight  months  after- 
wards, tending  to  show  Uiat  the  facts  stated  to  him  by  defendant  failed  to  make  ont 
a  oaae  for  a  warrant,  and  were  not  as  full  as  those  oontained  in  the  oomplalnt  and 
■A^OBftlon,  partlonlany  where  defendant  oontenda  at  tiie  trial  that  the  prooeedlags 
to  obtain  uia  warrant  were  regular. 
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2.  Sams— Dahaom— Rbtikw  ov  Amjx. 

Od  appeal,  in  an  aoUon  for  malldtnii  proseontloD,  the  appelate  court  will  nw 
disturb  the  JnclgmeDt,  on  the  groood  that  the  verdict  waa  exoasiiTia,  simply  baoaoaa 

It  would  be  better  Batlsfled  had  It  been  for  a  leak  amoant. 

Appeal  from  supreme  ceurt,  Wayne  county. 

Action  by  Manly  T.  Sayles  against  Charles  F.  Hoet»l  for  malicioiui  jwose- 
rution.  From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  moUoD 
for  H  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  Dwiqht,  F.  J.,  and  Maoomber  and  Lewis,  JJ. 

5.  £.  Williams,  for  appellant.   S,  2>.  Miller,  for  respondent. 

Lewis,  J.  This  action  was  for  malicious  prosecution.  The  defendant 
caused  the  arrest  of  the  plaintiff  for  the  crime  of  petit  larceny.  He  presented 
to  the  magistrate,  when  he  applied  for  the  warrant,  his  own  affidavit,  in  which 
he  charged  the  plaintiff  with  entering  defendant's  barn  in  the  village  of  Newark 
on  the  21st  day  of  March,  1889,  and  feloniously  taking  and  carrying  away  sev- 
eral articles  of  personal  property,  described  in  the  affidavit,  of  ttie  value  of 
eight  dollars,  the  property  of  the  defendant.  The  affidavit  contains  the  state- 
ment: "And  that  said  Sayles  was  remonstrated  withas  to  the  taking  thereof, 
but  would  not  refrain  therefrom."  The  mnKistrate,  as  he  was  required  to  do 
by  section  148,  Code  Crim.  Proc.,  look  the  defendant's  deposition  in  wrttinp, 
and  caused  it  to  be  subscribed  by  him.  It  is  not  claimed  by  the  defendant's 
counsel  but  that  the  deposition  sufficiently  charged  the  plaintiff  with  the  com- 
mission of  the  crime  of  larceny,  but  hts  contention  is  that  the  testimony  of 
the  magistrate  upon  the  trial  shows  that  the  facts  stated  by  the  defendant  to 
him  when  he  applied  for  the  warrant  failed  to  make  a  case  for  a  warrant,  and 
were  not  as  full  as  those  contained  in  the  complaint  and  deposition.  It  may 
well  be  that  the  miiglstrate's  recollection  was  at  fault;  certai  nly  the  complaint 
and  deposition  drawn  at  the  time,  and  signed  and  veritied  by  the  defendant, 
was  better  evidence  of  what  occurred  than  the  recollection  of  the  magistrate, 
eight  months  after  the  occurrence.  And,  further,  the  case  shows  that  the 
dbfendant's  counsel  conceded  upon  the  trial  that  the  proceedings  to  obtain  the 
warrant  and  the  proceedings  under  it  were  regular. 

The  defendant  unquestionably  was  responsible  for  the  arrest  and  proaecu- 
tion  of  the  plaintiff.  The  case  of  Dennis  v.  Ryan,  65  N.  Y.  406,  to  which 
our  attention  is  catted  by  the  deft.>ndant's  counsel,  is  not  an  authority  to  the 
contrary.  The  facts  developed  upon  the  trial  quite  satisfactorily  established 
that  the  defendant  caused  the  prosecution  of  the  plaintiff  maliciously,  and 
without  probable  cause.  He  did  not  believe  that  the  plaintiff  was  guilty  of 
stealing  the  article  he  took  from  the  barn  of  the  defendant.  He  was  fully 
aware,  when  he  made  tlie  complaint,  that  plaintiff  claimed  to  own  the  articles 
he  took;  there  was  ample  evidence  to  justify  the  jury  in  so  finding.  There 
was  evidence  tending  quite  strongly  to  show  that  the  object  of  the  prosecu- 
tion on  the  part  of  the  defendant  was  to  compel  the  plaintiff  to  return  the 
property  to  his  possession.  The  testimony,  as  is  not  uncommon  in  such  cases, 
took  a  pretty  wide  range;  some  of  it  did  not  have  much  bearing  upon  the  »• 
sues  being  tried.  Most  of  the  defendant's  objections  failed  to  state  any  ground 
for  the  objection,  and  hence  fail  to  present  any  question  for  review.  We  do 
not  find  anything  in  the  exceptions  calling  for  a  reversal  of  the  judgment. 
The  charge  of  the  court  clearly  and  correctly  stated  the  rules  of  law  govern- 
ing the  case.  While  we  should  be  better  satisfied  had  the  verdict  been  for  » 
less  amount,  we  cannot  say,  under  all  the  clicum stances,  that  the  verdict  for 
91,000  is  so  etcessive  as  to  justify  us  In  granting  a  new  trial  for  that  reason. 
The  Judgment  and  order  appealed  from  should  be  af&rmed.   All  concur. 
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AnsDSN  9t  aU  V.  Smith. 

{Supreme  Coturt,  Oenerol  Term,  Fifth  Department.  October  SI,  18S9.) 

AonoN  NoT>— Funmrunn  BantBSiVTATioii— Boha  Vmm  Pobobassb. 

loan  aoUon  on  a  note  Biven  for  "Bolieinln  0»tg," bought  b^  the  trantfteev 
thereof,  where  there  la  evMeaoe  tending  to  prove  the  defense  that  the  note  wu 
proonrwl  by  fraadolent  representations,  and  also  evLdence  for  defendant,  who  has 
nnneoesBMilT  assnmed  the  burden  of  proving  plalnttfl  not  a  bona  fide  purchaser, 
from  whldh  the  farj  would  he  jusUfled  In  flndins  that  plaintiff  paid  nothlDgr  for  the 
note,  ft  la  error  to  take  the  case  from  the  jury  oj  directing  a  verdlot  for  plaintiff. 

Exceptions  from  circuit  court. 

Action  hy  G.  Henry  Amsdeo  and  Frank  J.  Amsden  against  Charles  B. 
Smith  on  a  note.  A  verdict  was  directed  for  plaintiffs,  and  defendant  movefr 
for  a  new  trial  on  exceptions  ordered  to  be  beard  in  the  Qrst  instance  at  gen- 
eral term.   New  trial  granted. 

Argned  before  Dwioht,  P.  J.,  and  Maoohber  and  Lewis,  JJ. 

Qarloek  A  Beacht  for  plaintiffs.   JoAn  Deamond,  for  defendant. 

Lewis,  J.  This  action  was  brougfattorecoveruponapromissorynote  given 
bj  the  defendant  in  payment  of  20  busbeb  of  Bohemian  oats  at  916  a  bushel.. 
delivered  to  blm  by  the  agents  of  a  corporation  by  the  name  of  the  Bohemian 
Oat  &  Cereal  Company,  of  Ypsilanti,  Mich.,  and  in  consideration  of  a  writ- 
ten agreement  of  the  company  to  sell  fur  the  plaintiffs  40  bushels  of  oats,  the 
following  year,  raised  from  the  20  bushels  at  815  a  bushel,  the  company  to  be 
paid  by  defendant  S3|  per  cent,  commissiona  for  setUng.  The  note  was 
dated  November  6, 1836,  for  $300,  payable  to  J.  M.  orcuLt  or  bearer,  due  In 
12  months,  with  interest.  The  payee.  Orontt,  was  the  agent  of  the  com- 
pany. The  defendant  Interposed  the  defenses  that  the  note  w»s  obtained  from 
him  by  fraudulent  representations,  and  that  the  pliilntiSs  were  not  bona  Jtde 
holders  for  value.  The  plaintiffs  produced  the  note,  read  it  in  evidence,  and 
thereupon  rested  the  case.  The  defendant  Introduced  evidence  tending  to  es- 
tablish that  he  was  induced  to  make  the  note  by  fraudulent  representations 
of  the  agent  of  the  company.  The  general  plan  of  the  company's  operations 
In  obtaining  such  notes  is  fully  explained  in  the  opinion  of  Justice  Bkadlet 
in  WaUon  v.  Blossom^  4  K.  Y.  Supp.  489,  decided  by  this  court  and  after- 
wards affirmed  by  the  court  of  appeals.  30  K.  E.  Rep.  865.  It  is  not  nec- 
essary to  rehearse  It  here.  It  wus  held  In  that  case  that  the  defendant's  evi- 
dence on  the  question  of  fraud  should  have  been  submitted  to  the  jury.  The 
defendant's  evidence  in  this  case  tended  quite  as  clearly  to  establish  his  de- 
fense of  fraud  as  did  Ihe  defendant's  evidence  in  the  Watson  Case,  The  en- 
terprise, as  understood  by  all  the  persons  connected'  with  it,  was  mainly 
speculative.  The  principal  inducements  to  defendant  to  give  the  note  were 
the  representations  made  to  him  by  the  agents  of  the  company  as  to  the  munifi- 
cent profits  his  neighbors  had  realized  out  of  similar  transactions  with  the 
company  the  year  previous.  If  the  company  had  kept  faith  with  his  neigh- 
bors the  defendant  thought  it  would  also  treat  him  fairly,  and  he  believed  the 
Fepreseutations  and  gave  the  note.  These  representations  were  shown  to  be 
false..  0  his  evidence,  under  the  doctrine  of  Bank  v.  Deifendorf,  123  N.  Y. 
192,  25  N.  E.  Bep.  402,  placed  the  burden  upon  the  plaintiffs  of  showing  they 
were  iona  flde  holders  for  value.  Instead  of  relying  upon  the  doctrine  of 
that  case,  the  defendant  assumed  the  burden  of  the  proof  himself.  He  sought 
the  evidence  from  adverse  witnesses,  but,  nutwithstonding  that,  he  succeeded 
in  obtaining  suiBcient  evidence,  and  not  too  much,  so  that  it  became  a  ques- 
tion for  the  jury.  The  manner  and  circumstances  under  which  Caliamer  be- 
came possessed  of  the  note,  and  the  transactions  accompanying  the  delivery  of 
it  to  the  plaintiff,  tended  strongly  to  show  that  neither  Caliamer  nor  the- 
plainUffs  were  innoceDt  holders.   The  fair  inference*  and  one  the  jary  would- 
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Itave  been  justified  in  adopting,  was  that  the  plaintifFs  paid  nothing  for  the  note. 
They  took  it  on  the  last  day  of  grace,  about  noon.  The  circumstanoea  of  the 
alleged  discount  of  the  note  by  the  plaintifEs  as  related  by  Callamer,  and  the 
subsequent  trunsHCtionB,  tend  to  show  that  the  transfer  was  colorable  only. 
The  case  whs  left,  taking  the  most  laTorable  view  of  the  evidence  for  the 
plaintiffs,  In  doubt  as  to  whether  either  the  plaintiffs  or  Callamer  were  bona 
fide  holders  for  value.  The  case  should  have  been  submitted  to  the  Jury*  and 
the  direction  of  the  verdict  was  error.  A  new  trial  should  be  granted,  with 
costs  to  abide  tlw  event  of  the  acUoo. 


■Ghristofhbs  ft  Tenth  St.  B.  Go.  et  al,  o.  Twbntt-Thibd  St.  Bt.  Co.  «t  aL 

(Supreme  Court,  General  Term,  First  Department.   October  ao,  1893.) 

■Costs— ExTBA  Allowahob— Wnaii  ttarcaED. 

In  an  aoUoD  to  reform  acootraot  the  ooart  haa  no  power  to  grant  an  extra  allow- 
ance of  costs  under  C!ode  Civil  Proo.  1  SSfiS.  providins  that  soch  allowance  most  be 
based  on  a'sam  recovered  or  claimed,  or  the  valne  of  the  aubjeot-inatterinvolva±'' 
ainoe  no  commercial  or  mon^  value  oould  be  attached  to  the  enforoemrat  of  the 
alleged  riKht 

Appeal  from  special  term.  New  Toik  county. 

Action  by  the  Christopher  &  TenUi  Street  liallroad  Company  and  another 
■against  the  Twenty-Tbfrd  Street  Railway  Company  and  another  to  reform  a 
contract  and  for  an  InJunciiJon.  From  an  order  denying  a  motion  by  plain- 
tifts  for  an  extra  allowance  of  costs  the  plaintiffs  appeal.  Affirmed. 

Argued  before  Yah  Bbttnt,  P.  J.,  and  Patterson.  J. 

Bobttuion,  Bright,  SldcU€  A  Ward,  (S.  S.  Jtobttuon,  of  counsel,)  for  ap- 
pellants. Coudert  Broe,,  {ff.  B,  Coadert  and  Sverett  P,  Wheeler,  of  oonn- 
flel,)  for  respondents. 

Patterson,  J.  The  order  denying  the  motion  for  an  extra  allowance, 
and  from  which  this  appeal  is  taken,  recites  that  the  decision  of  the  court 
t)elow  was  based  upon  the  sole  ground  of  the  lack  of  power  to  grant  such  an 
-atlowHUce.  In  this  conclusion  we  think  the  learned  judge  was  right.  An  ex- 
tra allowance  of  costs  must  be  based  upon  a  sum  recovered  or  claimed,  or 
the  value  of  tlie  subject-matter  involved.  Section  3253,  Code  Civil  Proc. 
The  inquiry  in  this  action  is,  what  was  the  subject-matter  of  the  action?  It 
was  a  suit  in  equity,  brouglit  to  reform  a  contract,  and,  as  incident  thereto, 
praying  for  tin  injunction  to  restrain  the  running  of  cars  by  the  defendants 
on  a  portion  of  the  plaintiffs*  railway  tracks,  but  that  latter  relief  could 
«nly  follow  from  and^asa  consequence  of  the  granting  of  the  relief  reforming 
of  the  contract.  The  renl  purpose  of  the  action  was,  therefore,  the  enforce- 
ment of  an  alleged  right  to  which  no  commercial  or  money  value  could  be 
attached,  and,  as  was  said  in  Canaughty  v.  Bank,  92  N.  Y.  4UI:  "The  im- 
portunce  of  a  litigation  in  any  other  than  Its  pecuniary  aspects  does  not 
afford  the  basis  of  an  extra  allowance,  and,  although  a  litigation  may  seem 
to  come  within  the  spirit  of  the  provisions,  if  the  subject  Involved  is  not  ca- 
pable of  a  money  valne»  or  the  value  is  not  shown,  an  allowance  Is  not  anthoi^ 
ized."  There  are  cases  to  be  found,  and  some  of  them  are  cited  by  the  ap- 
pellant, in  which  such  allowances  have  been  granted  where  the  relief  sought 
in  equity  operated,  or  would  have  operated,  originally  and  directly  upon 
property ;  and  hence  tlie  value  of  such  property  has  been  deemed  to  be  the  proper 
basis  of  an  extra  allowance.  Such  were  Williame  v.  Telegraph  Co.,  61  Hoir, 
Pr.  805;  Burke  v.  Candee,  63  Barb.  5S2;  Struthert  v.  Peame,  51 N.  T.  866;  and 
other  cases.  But  there  are  numerous  authorities  Indicating  that  property  or 
rights  having  an  ascertainable  value  in  mtmey  must  be  directly  involved. 
People  V.  Adams,  123  N.  Y  129,  27  N*.  E.  Bep.  1075.  and  eaaea  there  cited. 
It  Is  urged  by  the  appellant  that  what  was  involved  in  this  action  was  the 
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value  of  the  easement  over  the  plainttffa^  line  of  railway;  but  that  is  not  nee- 
ewarlly  so.  To  be  sui-e,  It  wiis  indirectly  afTected  to  some  extent,  or  in  some- 
degree,  but  that  does  not  make  It  the  real  subject-matter  of  the  action,  which 
1b  the  primary  right  sought  to  be  enforced,  and  that,  in  this  case,  was  the 
mere  claim  to  reform  a  contract.  Our  attention  lias  been  called  again  to 
what  was  held  in  Mtinro  v.  iSmith,  (Sup.)  6  K.  Y.  Supp.  426,  respecting 
property  or  rights  of  an  intangible  nature  in  connection  with  this  question. 
That  case  is  not  authority  for  tlie  general  proposition  tliat  an  extra  allowance 
may  be  granted  In  suits  for  injunctions  to  prevent  infringement  of  trade- 
marks, or  in  cases  where  equltuble  rights  insnsceptible  ot  a  money  value  are- 
merely  involved.  The  decision  in  that  case  went  upon  a  conceded  fact*  viz., 
that  there  was  an  actuitl  value  of  the  trade-marif  claimed  by  Munro,  and  that 
it  was  worth  650,000.  No  such  concession  or  proof  is  made  here.  McLean 
swears  the  "easement"  Is  worth  at  least  9100,000,  but*  as  tlie  use  of  that  ease* 
ment  is  not  directly  Involved,  but  only  collaterally  and  incidentally,  and  de- 
pendent altogether  upon  the  riglit  being  made  complete  to  other  nllef*  Its- 
Talue  cannot  be  said  to  be  involved  as  the  snbjedrmatter. 
The  order  appealed  from  must  be  affirmed,  with  costs. 


Lennon  t).  New  York  Cent.  A:  H.  R.  B.  Co. 

(Supreme  Court,  Omeral  Term,  First  Depnrtment.   October  90,  1809b} 

1.  Cbobsino  Riji.roaj>  Traokb— Cars  NBOissARr— IirsTRrcrioirs. 

Id  an  acUoa  for  Injur;  received  In  cnmslog  a  railroad  track  in  a  street,  the  oonrt 
dbai^^  that  it  waa  the  penoa's  duty,  when  about  to  cross  the  track,  to  take  meana 
of  ascertainlnfc  whether  a  train  was  approachicK  tbereoa,  and,  if  he  aegleoted  so  to 
do,  then  there  could  be  no  recovery ;  that  he  says  that  he  took  such  meaos ;  tbaL 
as  he  was  standing  on  the  track,  he  looked,  and  saw  no  train  approaching-,  and 
that  after  be  left  the  sidewalk,  and  before  reaching  the  track,  be  listened,  and 
heard  do  rlnelng  of  the  bell.  Held  that,  the  court's  attention  not  having  been 
specifically  eallea  to  t^ie  fact  that  his  charge  miRht  cot  be  considered  as  declarlng- 
it  necessary  to  look,  as  well  as  listen,  while  passing  towards  the  track,  refusal  to 
charge  that  it  was  the  person's  duty  to  look  In  the  direction  from  which  a  train 
waa  to  be  expected  on  the  li«ck  before  entering  thereon,  and  if  by  looking  be  oould 
have  seen  taa  train  and  avoided  the  accident^  and  he  did  not  so  look,  there  could  be  - 
no  recovery,  was  not  ground  for  reversaL 

t.  Bamb. 

Refusal  to  charge  that  if  the  person  looked  and  saw  the  train,  and  started  to 
eroea  ahead  of  it,  there  could  be  no  recovery,  whether  he  started  to  cross,  taking  the 
risk  of  crosaing  in  front  of  it,  or  omitted  to  be  governed  by  the  fact  that  he  had 
seen  it,  la  reversible  error;  there  having  been  nothing  in  tlie  oharge  covering  the 
proposition,  and  the  faots  being  presented  by  one  view  of  the  evidence. 

S.  CaaniBrLiTT  or  Witness — Confl:ctikq  Statements. 

There  being  evidence  that  the  person  injured  testified  in  material  respeote  dif- 
ferently from  his  statement  made  on  a  visit  to  the  office  of  defendant's  attorney, 
and  be  having,  on  bis  attention  being  called.to  the  dlscrepanoy,  denied  making  the 
first  statement,  it  was  error  to  refuse  to  charge  tlutt,  If  the  jury  believed  he  had 
made  a  statement  In  material  conflict  with  his  testimony,  they  might  ooDsIder  it  la> 
determining  what  credit  to  give  his  testimony. 

Appeal  from  circuit  conrt.  New  York  county. 

Action  by  Patrick  Leniion  against  the  New  York  Central  A  Hndson 
Blver  Railroad  Company.  From  a  judgment  entered  on  a  verdict  in  favor  of 
]riaintiff,  and  from  an  order  denying  motion  for  new  trial,  made  on  the  minutes- 
of  the  judge,  defendant  appeals.  Ileversed. 

Argued  before  Yam  Bbitut,  P.  J.,  and  O'Brien,  J. 

Fnnk  LoomU,  (2>.  IF.  Tears,  of  counsel,)  for  appellant.  Bmrl  Prets- 
.prlcA,  (X.  S,  Chittenden,  ot  counsel,}  for  respondent. 

0*Brien,  J.  This  action  was  brought  by  plaintiff  to  recover  damages  for 
the  loss  of  SOTVlces  of  his  infant  son  by  reason  of  personal  injuries  alleged  to>- 
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iutve  been  negligently  inflicted  bv  defendant  at  or  near  Forty-Sevpntb  street 
and  Eleventh  avenue  in  the  city  of  New  Tork,  on  May  15,  1886.  PlainUlf *s 
evidence  tended  to  show  that  be  resided  on  the  westerly  side  of  Eleventh  av- 
enue, between  Forty-Eighth  and  Forty-^inth  streets;  that  the  avenue  at  this 
point,  and  north  and  south  of  It.  is  100  feet  wide,  and  straight,  and  defend- 
ant's trains  run  in  center,  on  four  rails,  at  grade.  It  is  paved  tike  a  city 
street.  On  both  sides  are  tenement  houses,  and  streets  60  feet  wide  crooa  it, 
upon  some  of  which  streets  are  street  railroad  tracks,  which  cross  the  tracks 
-of  the  defendant's  road  at  grade.  The  son,  who  resided  with  plaintiff,  waa 
eight  years  old  at  the  time  of  the  accident,  healthy,  and  of  ordinary  Intalli- 
gence,  and  tor  four  years  prior  to  the  accident  had  crossed  the  avenne  and 
■defendant's  tracks  three  or  four  times  daily,  going  to  and  from  school,  and 
bad  Been  a  great  many  of  defendant's  trains  going  up  and  down  the  avenae- 
The  son  testified  that  on  the  day  mentioned,  in  going  to  call  a  doctor,  be 
crossed  Eleventh  avenue,  going  down  the  westerly  side  to  Forty-Sevmth 
«treet,  aoroea  Forty-Seventh  street,  and  reached  curbstone,  prepar^iy  to 
crossing  the  avenue,  at  a  point  in  front  of  a  grocery  store,  15  feet  sontherly 
from  Forty-Seventh  street  crossing.  *'At  curbstone  be  tarried  a  moment, 
looked  up  and  down  the  avenue,  listened,  saw  and  heard  nothing,  and  then 
started  to  go  across  tracks.  He  ran  straight  across  for  25  feet,  and  had  about; 
cleared  the  second  rail  he  came  to,  when  he  was  struck  by  one  of  defendant's 
locomotives,  south  bound,  which  was  running  down  grade  at  a  speed  faster 
than  a  horsecan  trot,  without  ringing  a  bell  or  blowing  a  whistle."  Plaintiff 
also  introduced  evidence  tending  to  show  that  on  that  day  there  was  a  light 
rnin,  and  that  at  the  time  of  the  accident  the  atmosphere  was  foggy  or  hazy. 
As  to  the  distance  that  the  boy  could  see  up  the  avenue,  he  testifled  that  his 
vision  was  unobstructed  for  a  distance  northward  of  about  55  feet,  which 
would  be  about  opposite  a  junk  shop,  where  there  were  standing  i^KMit  10 
■smnll  two-wheeled  wagons,  such  as  are  used  by  junk  dealers. 

On  the  part  of  the  defendant,  the  evidence  tended  to  show  that  the  injuries 
resulted  from  an  attempt  of  the  boy  to  board  one  of  the  Ciirs  of  the  de- 
fendant's train,  while  in  motion  down  the  avenue,  after  having  been  warned 
against  the  attempt.  The  plaintiff,  in  order  to  recover,  was  Iwimd  to  show, 
not  only  that  his  son's  injuries  resulted  from  the  n^ligence  of  the  defendant, 
but  also  that  the  son  himself  was  free  from  any  negligence  which  contributed 
to  the  injuries.  As  to  the  first,  the  testimony  adduced  tending  to  show  that, 
though  running  through  a  public  thoroughfare  at  a  rcHsonably  high  rate  of 
Bpefd,  no  bell  was  rung  or  whistle  sounded,  would  be  sufficient  to  juatifytbe 
submission  of  this  question  to  the  jury.  Upon  the  other  proposition,  a<  es- 
tablishing that  his  son  was  free  from  any  negligence  that  contributed  to  his 
Injuries,  the  t^timony  was  far  from  satisfactory,  and.  in  view  of  the  law  as 
laid  down  In  Tncker  v.  Railroad  Co.,  124  N.  Y.  809,  26  N.  E.  Bep.  916.  a 
serious  question  was  presented,  whether  it  was  not  the  duty  of  the  court  to 
dismiss  the  complaint  for  failure  to  sustain  the  burden  with  respect  to  this 
proposition,  which  was  placed  upon  the  plaintiff.  In  that  case  it  was  said: 
"The  law  requires  a  traveler,  before  crossing  a  railroad  track  on  a  public 
highway,  to  look  and  listen  for  the  approach  of  trains.  If  he  omits  to  do  so, 
and  susiains  injury  while  crossing,  he  cannot  recover,  because  of  such  omis- 
sion. That  which  it  is  bis  duty  to  do  he  *  *  *  must,  in  an  action  to  re- 
cover for  damages  sustained,  prove  was  done,  or,  at  least,  must  prove  facts 
from  which  inference  can  reasonably  be  drawn  that  he  performed  his  duty  in 
that  respect.  It  will  not  be  presumed  tliat  he  looked;  it  must  be  proven. 
The  plaintiff  attempted  to  meet  these  requirements  by  the  evidence  of  a  wit- 
ness who  testified  that  before  the  intestate  crossed  the  track,  in  the  doing  of 
which  he  was  struck  by  the  locomotive  and  killed,  he  stopped  In  the  center 
of  the  switch  track,  eleven  feet  from  the  north  rail  of  the  track  npon  which 
the  locomotive  was  running,  and  shifted  the  bag  which  he  was  carrying  from 
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one  shoulder  to  the  other,  resting  ft  upon  the  bumper  of  a  car  standing  upon 
the  track  as  he  did  so,  and  that  at  this  time  his  face  was  turned  in  the  direc- 
tion of  the  approaching  engine.  He  then  passed  on  in  a  southerly  direction 
for  a  distance  of  about  fourteen  feet,  when  be  was  struck.  The  witness  fur- 
ther testiOed  that,  after  changing  the  bag  from  one  shoulder  to  the  other,  he 
did  not  again  turn  his  head  to  the  left,  as  it  would  be  necessary  for  him  to  do 
in  order  to  see  the  approaching  locomotive.  It  is  urged  that,  Inasmuch  as  it 
appears  that  bis  face  was  turned  in  the  direction  from  whence  the  locomotive 
came,  a  jury  should  be  permitted  to  find  that  be  did  look,  and  thus  observed 
that  measure  of  care  and  caution  which  the  situation  imposed.  We  are  un- 
able to  agree  with  that  contention.  *  «  *  But  if  the  inference  was  per- 
missible thnt  he  looked  at  the  moment  of  changing  the  bag.  It  does  not  meet 
the  requirements  of  the  case.  He  had  still  six  tracks  to  cross,  and  was  then 
-eleven  feet  from  the  south  rail  of  the  Qnt  track.  To  look  then,  and  not  again ; 
to  go  on  from  thai  point  without  observing  the  further  precaution  of  watch- 
ing for  the  approach  of  trains  upon  tracks  almost  constantly  In  use, — was  not 
a  proper  observance  of  that  care  which  it  was  his  duty  to  exercise."  See  cases 
«ited.  In  that  case,  which  Is  in  many  other  respects  analogous  to  this,  the 
reason  assigned  for  not  seeing  the  approacliing  train  was  the  fact  that  it  was 
windy  and  snowing,  while  here  the  reason  assigned  is  a  hazy  and  foggy  at- 
mi^phere.  The  evidence  here  tended  to  show  that  the  boy,  while  on  the 
sidewalk,  and  preparatory  to  crossing,  looked  up  and  down,  and  listened  for 
approaching  trains.  Though  we  have  the  width  of  the  avenue  given  as  100 
feet,  the  distance  from  the  cnrbstone  to  the  most  westerly  track,  which  was 
the  portion  of  the  street  traversed  by  the  boy  before  reaching  the  first  track, 
ia  not  given;  but  we  know  from  the  circumstance  that  the  d&fendant  com- 
pany had  but  2  tracks  of  4  rails,  which  were  placed  in  the  cehter  of  the  ave- 
nue, and  that  this  space  was  greater  than  II  feet.  In  the  I'ueher  Ctwe.  as  we 
liave  seen,  although  there  was  evidence  to  show  that  when  within  II  feet 
from  the  track  the  person  injured  looked,  it  was  held  that  this  was  not  a  sut- 
flcient  discharge  of  the  obligation  which  requires  of  a  traveler  on  the  high  way, 
before  crossing  a  track,  to  look  and  listen  for  the  approach  of  trains;  and  to 
repeat  what  is  stated  In  that  case  respecting  what  was  done  by  the  person  in- 
jured when  but  II  feet  from  the  track,  "to  look  then,  and  not  again,  *  *  * 
was  not  a  proper  observance  of  that  care  which  it  was  his  duty  to  exercise." 
It  is  unnecessary,  however,  for  us,  in  view  of  other  exceptions  taken  to  rul- 
ings made,  which  we  regard  as  good,  to  place  our  reversal  upon  this  ground. 
But  we  have  alluded  to  this  feature  of  the  case  in  order  to  emphasize  one  of 
the  exceptions  referred  to,  which  the  defendant  urges  upon  this  appeal.  The 
learned  trial  judge  refused  to  charge  the  defendant's  seventh  reqnwt:  **  That 
it  was  the  dnty  of  the  boy,  Wiliiun  Lennon,  to  look  in  the  direction  from 
which  a  train  was  to  be  expected  on  the  track  before  entering  upon  the  track : 
and  if  by  so  looking  he  could  have  seen  the  train,  and  stopped,  and  avoided 
the  accidmt,  and  he  omitted  so  to  look.,  the  plaintiff  cannot  recover.  **  ■  It  la 
true  that  the  court  had  charged  that "  it  was  the  doty  ct  William  Len  non,  when 
be  was  about  to  cross  the  track,  to  take  means  of  ascertaining  whether  there 
was  or  was  not  a  train  approaching  on  that  track,  and.  If  he  neglected  to  take 
some  means,  the  means  that  you  would  expect  from  andof  achlldof  htssge,  and 
if  he  was  injured  by  reason  of  his  neglect  to  take  such  means,  then  his  father 
cannot  recover  in  this  action.  He  says  be  did  take  such  means.  He  says 
that,  BB  he  was  standing  on  the  track  a  short  distance  soutJi  of  the  southerly 
line  of  Forty-Sixth  street  and  Eleventh  avenue,  he  looked  north  and  south,  to 
see  whether  there  was  any  train  approaching,  and  that  he  saw  no  tridn  ap< 
proaehing.  He  says  that  after  he  left  the  sidewalk,  and  before  he  reached  the 
track,  he  listened,  and  heard  no  ringing  of  the  bell."  It  will  thus  be  seen  that 
the  defendant's  attorney,  by  exception  to  the  charge,  again  rwsed  the  point 
IHresented  by  the  seventh  request.   The  looking  and  listening  on  the  sidewalk. 
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and  thereafter  neglecting  to  again  do  both  while  trarenlng  the  spaoe  b»- 
tween  the  sldewt^  and  the  r^p  was  not  a  eompliance  with  the  dntj  icat- 

Ing  U|K>n  him. 

Were  this  the  only  refusal  to  charge  requests  to  which  the  defendant  was 
entitled,  we  should  not  disturb  the  verdict,  because*  had  the  court's  attention 
been  more  specillcatly  directed  to  the  distinction  which  the  defendant's  coun- 
sel sought  to  make  between  the  broader  proposition  contained  in  his  requtfst. 
as  to  the  necessity  of  using  all  bissenses.  as  contrasted  with  the  more  lim- 
ited exposition  of  the  law  given  by  tlie  court  in  its  charge,  that  the  boy's  duty 
might  be  dischatj^ed  by  listening,  simply,  it  would  no  doubt  have  been  cor- 
rected. The  doCendanC  however*  aslied  the  court  to  charge  that  "if  the  boy, 
William  LenntHi,  looked  and  saw  the  train,  and  started  to  cross  ahead  of  it, 
the  plainliff  cannot  recover,  whether  the  boy.  William  Lennon,  started  to 
cross,  taking  the  risk  of  crossing  in  front  of  the  trafu,  or  omitted  to  be  gov- 
erned by  the  fact  tiiat  he  had  seen  it.  "*  This  was  refused.  As  there  was  no  pas- 
sage In  the  charge  covering  the  proposition  embraced  in  this  request,  and 
as,  in  one  view  to  be  taken  of  the  eridenoe,  it  was  one  which  the  jury  might 
consider,  the  defendant  was  entitled  to  have  them  instructed  upon  this  point, 
and  tiie  refusal  so  to  instruct  them  we  Uiink  was  error. 

In  addition  to  this,  it  appears  that  during  the  trial  evidence  was  offered  to 
show  that  in  material  respects  the  testimony  of  the  boy  given  upon  this  trial 
was  dilferent  from  his  version  upon  the  occasion  of  his  visit,  some  time  prior 
tliereto.  to  the  office  of  the  defendant's  attorney,  where  it  was  taken  by  a 
stenographer,  and  used  upon  the  triaL  The  boy's  attention  was  called  to  the 
discrepancy  thus  appearing  between  his  two  slatements  relating  and  leading 
ap  to  bis  injtiries.  and  he  was  permitted  to  explain,  which  in  the  main  re- 
sulted in  his  denial  of  the  making  of  the  drst  statement  in  the  office  of  de- 
fendant's attorney.  In  his  charge  the  court  in  no  way  referred  to  this  dr- 
onmstsnce,  and  the  defenduit  t^reupon  requested  "that  if  the  jurj  brieve 
that  the  boy,  William  Lennon,  has  ber^fore  made  a  statement  in  conflict 
with  his  testimony  as  to  material  features  ot  the  accident  and  its  oirennutanoea, 
they  must  Inke  that  into  consideration  in  determining  what  credit  thvy  wHl 
give  to  bis  testimony,  uid  have  the  riglit  to  disregard  his  testimony  altogetbar." 
The  conrt  made  answer:  "Irefuse  to  charge,  except  as  Ihavecharged.**  As 
there  was  nu  reference  or  allusion  in  the  charge,  inany  way,tothediscrepanciy 
thus  apiiearing.  and  as  the  request  contained  a  ooirect  statement  ot  the 
effect  which  ihe  Jury  slionid  give  to  sach  discrepancies,  as  bearing  upon  the 
credibility  of  the  witness,  there  was  no  reasonable  ground  for  r^usal,  and, 
the  defendant  haTing  the  right  thereto,  such  refusal  was  error. 

BesidfS  these,  many  questions  in  respect  to  the  adiaissibiUty  oC  evidence 
have  been  pressed  upon  our  attention,  but.  In  view  of  what  we  r^ard  as 
errors  in  the  court's  presentation  of  the  case  to  the  jury,  it  is  unnecessary  to 
consider  them;  the  latter,  la  our  opinion,  requiring  that  the  judgment  should 
be  revosed*  and  a  new  trial  granted,  with  costs  to  ^)pellant  to  sUde  the 
event. 

Yan  Brunt,  P.  J.  I  am  of  the  opinion  that  the  complaint  should  have 
been  dismissed.  Concur  in  reversal  and  new  trial. 


WuoKBB  9.  Holland  Wattowobss  Oo. 

(Supreme  Court,  General  Term,  Fifth  Department  October  8L,  1899.) 

1.  UiixirooaFOBA.TSD  ViLuea— Ubb  or  Hiohwat  to  Sufplt  ZHUBiumn  with  Watbl 
The  laying  of  pipes  and  hydrants,  as  aatboriied  by  Laws  1800,  o.  BOS,  1 68,  by  a 
pilVBte  corporatioD,  In  the  highways  of  so  aoinoorporated  village  of 600  InhaUtanu, 
for  the  puipose  of  sapplyloK  the  lahahitants  with  water,  all  <a  the  Inhabltaata  be- 
ing entftled  to  the  ose  thereof  on  the  Myment  of  a  reasoaaUa  rata,  la  for  a  poUle 
nssy  even  though  no  oontnot  is,  or  oomd  be,  made  with  the  manloipallny  to  supply 
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It  with  mter,  and  tbe  bighwvri  may  b*  m  Med  on  obtidning  a  permit  from  Uw 
TiUU^  aa  provided     secUon  SO. 

The  fact  that  the  vtlla^  Is  uniDcorponitad,  and  no  contract  can  be  made  with  It 
to  supply  it  with  water,  and  that  the  compaiiy  cannot,  therefore,  exercise  the  right 
of  eminent  domain,  ia  immaterial,  aince  the  right  to  so  use  the  highways  is  not 
baaed  on  the  right  to  ocmdemu  property,  but  on  tbe  dootriae  applhmbla  to  tbe  nsa 
of  urban  highways  for  such  parpoaes. 
W.  Bamk. 

Snob  use  of  tbe  highways  does  not  impose  an  additional  burden  on  the  tn. 
Api)«al  from  circuit  court,  Erie  county. 

Action  by  <.'baancey  Witcber  gainst  the  Holland  Waterworks  Company. 
From  a  judgment  dismissing  the  complaint  upon  the  merits,  entered  on  a  wr- 
diet  directed  by  the  coart,  and  from  an  order  denying  a  new  trial,  plaintiff 
appeals.  Affirmed. 

Argued  before  Dvisht,  F.  J.,  and  Haoomber  and  Lbwis,  JJ. 

Frank  C.  Laughltn,  for  appellant.    WalUue  Thayer,  for  respondoit 


LBvns,  J  TblB  la  an  action  of  ejectment  to  recover  tbe  possession,  sab. 
ject  to  tbe  public  easement,  of  a  part  of  the  highway  in  the  Tillage  of  Hol- 
land, Erie  county,  tbe  fee  thereto  being  In  the  ptalntlCF,  and  to  compel  the 
removal  of  certain  water  pipes  and  n  hydrant  from  the  street.  The  defend- 
ant is  a  corporation  organized  under  chapter  737  of  the  Laws  of  1873,  and  the 
acta  aniendi^ry  thereof,  for  the  purpose  of  supplying  water  to  the  inhabit- 
asts  of  tbe  village  and  town  of  Holland  for  culinary  and  drinking  purposes, 
and  for  tbe  extinguishment  of  flres,  etc  It  is  a  stock  company,  the  stocli 
being  owned  by  private  individuals.  Water  is  brought  from  springs  Into 
the  Tillage  through  pipes  laid  iindnr  ground.  Hydrants  have  been  placed  by 
the  defendant  along  tbe  principal  street  of  the  village,  and  so  located  as  to  lie 
accessible  for  use  in  case  of  fire.  Tbe  supply  and  liead  of  water  are  ample  for 
tbe  purposes  mentioned.  Tbe  village  is  unincorporated,  but  bas  a  population 
of  600,  having  174  buildings,  exeluslTectf  bams.  The  buildings  are  mainly  lo- 
cated upon  one  street,  within  adistanceotabout  tbreequartfis  of  a  mil&  There 
are  streets  crossing  the  main  street  oooapled  by  dwellings  for  a  distance  ai 
about  Bto  eighths  of  a  mile.  The  average  dlstancA  between  the  buildings  on 
main  Btn«t  Is  about  80  feet.  Written  eons^nt  to  lay  Its  water  pipes  in 
the  town  of  Holland  was  obtained  oi  the  officials  of  tlie  town,  and  was  prop- 
erly flled.  befiirfl  laying  the  pipes.  Without  the  consent  of  the  plaintiff,  the 
defendant  dug  trenches  in  the  street  in  front  ot  his  boosep  placing  three 
pipes  tbereln,  and  erected  a  hydrant  in  front  ai  bis  premises.  The  idalnUff's 
pronlses  are  upon  tbe  main  street.  In  the  center  of  tiie  vlll^e.  He  owns  the 
fee  of  tha  street.  Nsar  to  his  dwelling  are  houses,  stores,  and  other  build- 
ings. Defendant  bad  at  the  time  of  the  trial  contracted  to  furnish  water  to 
52  residences  and  places  ot  business  in  tlie  village,  and  had  actually  supplied 
II  bouses  with  vrater;  but  it  had  not  entered  into  any  contract  with  tbe  town 
authorittes  to  supply  the  village  with  water.  The  defendant  Is  required,  by 
section  81  of  chi4)ter  566  of  the  Laws  of  1890.  to  furnish  water  at  reasonable 
rates  to  all  consumers  who  may  wish  to  use  the  same.  If  tbe  Tillage  to  be 
supplied  with  water  be  incorporated,  its  board  of  trustees  has  power  to  con- 
tract with  the  company  for  tbe  delivery  of  water  to  the  Tillage  tiirongh  hy- 
drants or  otberwissk  No  express  authority  iB  ginn  by  the  act  to  tbe  town 
autlioritleB  to  make  contracts  for  supplying  water  to  the  inhat)itant8  of  tha 
town.  The  Tillage  of  HoUand  being  nnlncoiporated,  it  must  be  treated  as  a 
part  of  the  town  of  Holland.  Section  82  of  the  act  glTes  to  Incorporated  water 
companies  the  power  to  lay  and  maintain  their  pipes  and  place  hydrants  for 
delivering  and  distributing  water  In  any  street,  highway,  or  public  place  of 
any  town  or  village,  when  rt  has  obtained  the  permit  to  lay  its  pipes  In  the 
taighwaysp  as  required  by  section  80  of  tbe  act.  Tbe  act  of  1890  took  efleet 
v.20K.T.s.no.lO— Sfi 
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on  tbe  Ist  day  of  May,  1891.  Tbe  pipes  were  laid  in  front  of  the  plaintifF'a 
premises  In  November,  1891.  A  verdict  was  directed  in  defendant's  favor, 
and  was  therefore,  in  effect,  a  decision  that  the  plaintift  was  not  entitled  to 
recover  upon  any  finding  warranted  by  the  testimony.   Stone  v.  Flowsr,  47 

N.  Y.  566. 

Ttie  platntiil  aslced  to  go  to  the  jury  upon  the  qaeation  whettier  the  laying 
of  tbe  pipes  and  tbe  placing  of  the  hydrunt  in  tbe  street  In  front  of  plaintiff's 
premises  was  an  additional  burden  on  tbe  fee.  Tbe  motion  was  denied. 
Tbe  right  of  defendant  to  lay  the  pipes,  etc.,  without  making  compensation,  is 
«  question  of  law.  Whether  the  use  was  a  public  one,  or  private  proper^ 
was  taken,  are  ladiclal  questions.  Are  these  pipes,  hydrants,  and  water 
devoted  to  a  public  use? .  Ab  we  have  seen,  they  are  not  at  present  in  actual 
use  under  anyoontract  with  the  authorities  of  the  town,  biitonly  by  indiTidaal 
residents  of  the  village  who  baTa  made  contracts  with  tbe  company.  Tlie 
company  is  required  to  furnish  water  to  any  of  the  inhabitants  on  the  Una  of 
its  pipes  who  desire  to  use  the  water.  Tbe  hydrants  are  erected  to  furnish 
water  for  flre  purposes.  At  tbe  time  of  tbe  fire  there  was  no  hose  or  fire 
apparatus,  nor  fire  company,  in  Die  town,  but  the  hj-drants  were  so  placed 
that  theyconld  be  nsed  advantageously  for  extinguishing  fires;  and  It  ap* 
peared  from  the  testimony  that  the  inhabitants  were  at  liberty  to  use  tbem 
for  such  purpose. 

Holland,  though  not  incorporated.  Is  a  large  and  popnlooa  Tillage  The 
inhabitants  thereof  have  all  the  requirements  and  necessities  fortoenaeof 
pure  and  wholesome  water  that  they  would  have  were  tbe  village  Incorpo- 
rated. The  streets  of  a  populous  village  or  city  are  subjert  to  greater  burdens 
and  to  a  greater  variety  of  uses  than  a  rural  higliway.  The  extent  of  an 
easement  In  a  street  is  to  be  measured  somewhA  by  the  neoessitiee  tbe 
public.  Johnson  v.  EleoMe  Co.,  (Sop.)  7  K.  T.  Sopp.  71&  In  Lahr  v. 
RaUtoay  Co.,  104 T.  292,  ION.  E.  Bep.  528,  Btobb.  G.  J.,  said:  "Statotea 
relating  to  public  stre^  wbiofa  attempt  to  anUuHize  thtir  use  for  additionsl 
street  uses,  are  (Aiviously  within  tbe  power  of  tbe  legislatnre  to  enact."  The 
act  of  1890  confers  the  power  upon  wat»  eoinpanlesi  after  having  obtained 
Uie  consent  of  tbe  proper  authorities,  to  use  tbe  streets  and  highways  for  the 
distribution  of  water  to  tbe  public.  If  Holland  were  an  Incorporated  vlUue, 
and  the  defendant  had  entered  into  a  contract  with  the  trustees  to  anpfily  Uie 
village  with  water  for  fire  or  other  purposes,  the  right  of  the  defendant  to 
use  tlie  streets  with  its  pipes,  without  compensation  to  the  owners  of  tbe  fee* 
would  not  be  questioned.  Tbe  village  being  unincorporated,  suchaoontnu^ 
could  not  be  made,  but  the  necessities  of  the  people  for  water  are  ttte  same 
as  tb^  would  be  if  tbe  village  were  incorporated.  Six  hundred  people  have 
their  bomra  in  the  village,  and  the  evidence  tends  to  show  that  many  of  them 
desire  to  avail  tbemsdves  of  tbe  use  of  the  water  furnished  by  tbe  defendant. 
Tbatbelngso,  is  not  the  defendant  furnishing  water  for  tbe  use  of  tbe  public? 

It  was  Mid  by  Mr.  Justice  Haight,  speaking  for  the  court  of  appeals  in 
tlie  case  of  Water  Work^  Co.  v.  Sird,  18U  N.  Y.  249,  258.  29  N.  E.  Bep.  246: 
*'The  question  of  public  use  is  a  judicial  one,  and  must  be  determined  by  the 
court.  It  is  unaffected  by  the  agency  employed,  for  it  may  be  vested  in  pri- 
vate persons,  who  may  be  actuaWd  solely  by  motives  of  private  gain,  if  the 
use  lo  be  made  thereof  is  for  the  benefit  of  the  public.  *  *  *  It  isdoubt- 
less  true  that,  in  order  to  make  the  use  public,  a  duty  must  devolve  upon  the 
persons  or  corporation  holding  the  property  to  furnish  the  public  with  the  use 
Intended.  The  term  implies  '  the  use  of  many,'  or  *  by  the  public,'  but  it  may 
be  limited  to  the  inhabitants  of  a  small  or  restricted  locality,  and  the  use  must 
be  in  common,  and  not  a  particular  individual."  It  was  decided  in  Water  Co. 
V.  Forbes,  62  Cal.  182,  that  the  supplying  of  the  inhabitants  of  a  town  with 

Sure,  fresh  water  Is  for  a  public  use.  To  supply  a  city  or  town  with  water 
I  apublic  porpose  fora.public  benefit.    State  v.  Prqprietortt^iforrit  AqiU' 
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duet,  46  K.  J.  Law.  495.  499;  QatUght  Co.  mehardton.  63  Sarb.  487. 
The  use  of  water  bjeactf  parttcalar  individual  is  private;  but  in  a  larger  and 
broader  sense,  it  maj  be  said  that  the  use  of  it  bj  all  or  a  large  part  of  the 
residents  in  a  populous  village  is  for  the  public  benefit.  It  must  be  held,  we 
think,  that  the  laying  of  pipes  for  the  supplying  of  w^r  to  cities  and  villages 
may  be  for  a  public  use  or  purpose,  even  where  no  oootraot  has  been  made 
with  the  municipality  to  supply  It  with  the  water. 

Assuming,  then,  that  the  supply  of  this  water  was  for  a  public  use,  did  the 
laying  of  the  pipes  and  the  erection  of  the  hydrant  in  front  of  plaintiff' s  prern* 
ises  constitute  a  t»kiDg  of  his  property  right  in  the  soil,  and  amount  to  an 
additional  burden  upon  the  fee?  There  are  many  authorities  holding  that 
such  use  of  a  street  In  incorporated  villages  does  not  Impose  an  additional 
burden  U|>on  the  fee.  This  street  in  question  must  be  held,  we  think,  to  be 
an  urban  street,  and  not  an  ordinary  rural  highway.  This  case  is  distin- 
guishable from  the  cases  which  hold  that  the  appropriation  of  a  rural  high- 
way for  the  conveying  of  water  to  another  town  or  village,  the  Inhabitants 
along  the  Ifne'of  the  pipes  not  being  entitled  to  the  use  of  the  water.  Is  Impos- 
ing an  additional  burden,  for  that  is  the  taking  of  one's  property  for  the  use 
of  others,  he  having  no  right  to  the  use  thereof.  In  the  case  at  bar  the  plain- 
tiff is  entitled,  in  common  with  all  the  other  inhabitants  of  the  village,  to  the 
use  of  tlie  water.  The  health  and  comfort  of  tlie  people  are  promoted  by  the 
use  of  wliolesome,  pure  water.  The  buildings  and  property  of  the  village  are 
to  a  great  extent  thereby  protected  from  fires.  This  street  must  be  held,  we 
think,  to  be  subject  to  use  for  the  purpose  of  supplying  water  to  the  inhabit- 
ants of  the  village,  and  that  the  placing  the  pipes  in  it  by  defendant  did  not 
impose  an  additional  burden  upon  the  fee.  D^endant,  not  having  a  contract 
with  the  authorities  of  a  village  to  supply  it  with  water,  cannot  exercise  the 
right  of  eminent  domain.  But  its  right  to  use  the  streets  of  this  village  for 
its  pipes  Is  based,  not  upon  its  right  to  condemn  property,  but  upon  the  doo 
trine  applicable  to  the  use  of  urban  streets  for  such  purposes.  The  plaintiff 
failed  to  make  a  case  entitling  blm  to  a  verdict.  The  judgment  and  Older 
appealed  txom  should  be  affirmed.  All  concor. 


In  r«  Board  or  Sibkbt  Opknimg  amd  Improtbunt. 
in  rv  Wemdotbr  Avs. 
(Aiprme  Court.  QeneraX  Term,  FirMt  Department.  October  30,  IfiSt.) 

1.  Omme  G^ibt— Papsbb  on  Motion  to  Convibm  Bbport— Disobstion. 

Oq  a  moUoD  by  cooimisBloDers,  In  a  prooeediDg  to  opoD  a  street,  for  a  final  order 
oonflrmlng  their  report,  it  U  within  the  dlaoretion  of  the  court  to  tnolode  in  the  mo- 
tion papers  on  nhloh  the  order  is  granted  an  affldavlt  presented  In  opposlUoa  to 
the  grantinff  of  the  order. 

9l  Baxb — AHomrr  or  Absbsshsnt. 

The  question  of  the  amount  of  assessment  to  be  by  the  commissioners  of  esti- 
mates  and  assessments  made  on  property  to  be  benefited  by  the  opeaing  of  a  street 
1b  wltUn  the  ezolusive  jarlsdtotfoa  of  such  oommiB^Den,  and  their  oonOlulonB 
will  not  be  disturbed,  If  honestly  and  fairly  made. 

8,  SaMB— IVOREASB  IN  FlHAL  ASFOBT. 

In  the  final  report  of  the  oommissioners  their  assessment  on  defendant*s  lots  was 
much  larger  tiian  it  was  In  the  prelimiDary  estimate  made,  the  reason  for  the  in- 
oreaae  being  that  certain  other  property,  which  in  the  preliminary  estimate  had 
tieen  assessed  at  a  certain  sum,  could  not  lawfully  be  assessed  so  much,  since  such 
assessment  exceeded  one  half  of  the  assessed  value  for  general  taxaUoa  of  those 
lota,  in  vlolatloD  of  the  oonaolidatlon  act.  The  amount  of  the  diminution  tbns  made 
Becessaiy  on  those  lots  was  charged  over  io  part  on  pendant's  lots.  It  appeared 
from  the  report  of  the  commissioners  that  the  benefit  derived  from  the  improve- 
ment  by  defendant  was  equal  to  the  assessment,  and  that  the  assessment  was 
within  one  halt  of  the  assewed  value  forgeaerai  taxation,  thus  oonforming  to  the 
requirement  of  the  consolidation  act.  Held,  that  the  oommissioners  were  acting 
wltUn  thalr  anthwity  la  thus  InoreaslnK  the  assessment  on  defeadanVs  lots. 
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Appeal  tfom  special  term.  New  Toi^  county. 

ApplicaUoD  of  the  bonrd  of  street  opening  and  ina^rovement  of  the  city  of 
New  York,  for  and  on  behalf  of  the  mayor,  aldermen,  and  commonalty  of  the 
dty  of  New  York,  relative  to  acquiring  title,  wherever  the  same  has  not  been 
heretofore  acquired,  to  that  part  of  Wendover  avenue  (although  not  yet  named 
by  proper  authority)  extending  from  Webster  avenue  to  Third  avenue,  in  the 
Twenty-Fourth  ward  of  the  city  of  New  York,  as  the  same  has  heretofore 
been  laid  out  and  designated  as  h  first-class  street  or  road  by  tbe  department 
uf  public  parks.  On  the  settlement  of  the  final  order  confirming  tbe  report 
of  the  commissioners  of  estimates  and  assessments,  the  New  York  A  Harlem 
Railroad  Company,  by  its  attorney,  presented  an  affidavit  in  opposition,  which 
affidavit  was  not  ind  uded  in  the  motion  papers  on  the  settlement  of  tbe  order. 
From  an  order  denying  the  application  to  resettle  the  final  order  by  reciting 
therein  the  affidavit,  the  company  appeals.  Affirmed. 

Argued  before  Yah  Brunt,  F.  J.,  and  O'Bkien  and  Fattbbsoh,  JJ. 

T.  H.  Baldwin,  for  appellant  W.  B.  Olark  and  Carroll  Barrjf,  for  x«- 
spondent. 

PATTSBaoN,  J.  Concerning  the  order  denying  the  application  to  resettle 
the  final  order  confirming  the  report  of  the  commissioners  by  reciting  therein 
that  a  certain  affidavit  was  presented  and  read  in  opposition  to  the  motion,  it 
is  sufflcient  to  say  that  such  affidavit  (which  by  stipulation  was  printed  with 
the  record  simply  for  the  inspection  of  the  court)  whs  not  of  sncti  a  character 
as  entitled  the  appellant  to  aubuiit  it  as  a  matter  of  right,  but  it  was  withia 
tbe  discretion  of  the  court  to  permit  it  to  be  put  in.  That  such  permission 
was  not  given  appears  from  the  order  of  the  court  refusing  to  have  It  recited 
as  being  among  the  papers  used  on  the  motion ;  and.  after  considering  this 
affidavit,  we  see  no  cause  for  differing  with  the  learned  judge  below  respect- 
ing hts  decision  concerning  it.  if  for  no  otiier  reason  than  that  it  is  in  the  main 
nothing  but  an  argument  of  counsel  in  the  form  of  proof.  The  learned  judge 
below  was  right  in  refusing  to  consider  it.  It  may  be  convenient  for  use  as 
a  statement  of  counsel's  views  of  the  commissioners'  proceedings,  but  as  a 
brief  it  gains  no  additional  force  by  l>fing  verified,  and  the  order  denying  tbe 
motion  to  resettle  by  ineluding  this  affidavit  in  the  mc^on  peters  i>  affirmed* 
with  910  costs. 

Tbe  objections  urged  to  the  final  order  relate  to  the  assessment  for  benefit 
to  property  belonging  to  the  New  York  &  Harlem  CompHny,  which  was  In- 
duded  by  the  commissioners  within  tbe  area  of  assesiment  for  the  improve- 
ment  of  opening  Wendover  avenue.  Our  attention  has  been  called  by  the 
appellant  to  various  matters  claimed  to  be  errors  on  the  part  of  the  commis- 
sioners, respecting  the  amounts  assessed  upon  it  forthe  improvement  It  has 
been  frequently  held  that  the  question  of  the  nmount  of  assessment  is  one 
within  the  exclusive  Jurisdiction  of  thecommissionem,  who  act  in  that  ri^rd 
very  much  as  a  jury,  and  their  conclusions  will  not  be  disturbed  so  long  a» 
they  have  been  honestly  and  fairly  made.  In  re  Boston  Road^  27  Hun.  409; 
In  re  BToadtoay  Widening,  63  Barb.  575;  In  re  William  A  Anthonp  SU.,  19 
Wend.  694.  Tbe  only  ground  upon  which  we  can  reconsider  the  action  of 
tbe  commiBsloners  in  this  matter  would  be  tlist  of  their  having  adopted  an 
erroneous  principle  in  determining  what  assessments  should  be  made  upon 
the  appellant's  property.  It  la  claimed  that  there  waa  a  radical  error  in  the 
Iffoceedings  of  theoommissionfrs  in  this  respect;  that  th^y  have  Increased  the 
assessment  upon  the  appellant's  lots  by  so  much  as  they  were  unable  to  assess 
upon  lots  of  other  parties  by  reason  of  such  other  lots  not  being  asseasatkle  un- 
der the  law  Dp  to  the  full  measure  of  tlie  benefit  whfeh  they  were  to  reoeiTtt 
by  the  improvement.  The  facts  which  appear  upon  the  reoord,  and  which 
give  rise  to  Uiis  question  as  to  tbe  correctness  of  the  principle  <d  assessment 
adopted  by  tbe  ownmissloners,  ate  the  following:  uk  the  prelimioary  sati- 
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mato  made  by  the  commissioners  the  asseesment  upon  the  appellant's  lot* 
was  $3,898.16.  SubeegueDtly,  and  in  the  final  report,  the  aaaessment  was  in- 
creased to  •8,878.18.  The  oommisstoners*  in  their  report,  state  that  the  rea- 
son for  this  increase  was  that  certain  other  property  which  they  had  in  their 
preliminary  estimate  assessed  at  a  certain  sum  could  not  he  lawfully  assessed 
at  the  figures  adopted,  for  the  reason  that  by  a  provision  of  the  consolidation 
act  the  assewment  could  not  exceed  one  half  of  the  assessed  value  for  general 
taxation  of  those  lota,  and  that  necessitated  a  reduction  of  the  assessment  for 
this  particular  improvement  of  those  other  lots.  The  amount  of  the  diminu- 
tion of  the  assessment  on  the  other  lots  than  those  of  the  defendant*  thus  ne- 
cessitated by  reason  of  the  proTislon  of  law  referred  to,  was  charged  over  in 
part  on  the  defendant's  lots.  The  practical  qnestion  arising,  therefore,  is, 
were  the  commissioners  acting  within  their  lawful  authority  when  they  thus 
increased  the  assessment  upon  the  appellant's  lots  by  adding  to  the  prelimi- 
nary estimate  the  propiA-tionate  amount  of  the  deficiency  not  realizable  from 
property,  as  to  the  assessment  of  which  they  were  limited  by  the  law  referred 
toV  It  appears  from  the  report  of  the  commissioners  that  the  assessment  levied 
upon  the  appellant's  lets  hac  not  been  arbitrarily  made;  that,  in  their  judg- 
ment, thti  benefit  derived  by  the  defendant's  property  from  the  Improvement 
is  equal  to  the  amount  of  the  burden  cast  upon  it  by  the  assessment,  and  is 
within  one  half  of  the  asaessed  value;  and  Uierefore  the  question  is  re  luced 
to  the  very  simple  one  as  to  the  power  of  the(»>mmis8ioners  to  levy  the  assess- 
ment in  the  manner  pursued  by  them.  This  question  arises,  in  the  first  place, 
as  to  the  authority  these  commissioners  poss^sed  respecting  the  assessment. 
It  would  appear  frcm  section  994  of  the  consolidation  act  they  had  the  right 
to  determine  whether  the  whole  cost  and  expense  of  the  Improvement  should 
Vie  assessed  upon  the  property  deemed  to  be  benefited,  pursuant  to  section  970. 
of  the  act.  They  did  determine  that  the  whole  expense  should  be  borne  by 
the  property  benefited.  Section  970  provides  that  they  shall  make  a  just  and 
equitable  estimate  and  assessment  of  the  loss  and  damage  over  and  above  the 
benefit  and  advantage,  or  the  benefit  and  advantage  ovt^r  and  above  the  loss 
and  damage,  as  the  case  may  be,  to  the  respective  ownei-s  entitled  to  or  inter- 
ested in  the  lands  and  premises  taken  for  the  street,  and  that,  as  to  lands 
above  Fifty-Ninth  street,  the  commissioners  may  assess  therefor  all  such  lands 
and  tenements  as  they  may  deem  to  be  benefited  by  such  improvement,  to  the 
extent  and  amount  which  they  may  deem  such  lands  and  tenements  bene- 
fited thereby.  By  section  958  of  the  consolidation  act  it  is  provided  that  the 
commissioners  may  assess,  for  street  opening,  persons,  lands,  and  tenements  ns 
they  may  deem  to  be  benefited  by  such  improvement,  to  the  extent  which  said 
commissioners  of  estimate  and  assessment  deem  such  persons,  lands,  and  tene- 
ments so  benefited  thereby,  provided  that,  as  to  the  streets,  avenues,  or  roads 
which  shall  be  in  the  opinion  of  the  said  commissioners  of  estimate  and  assess- 
ment, or  a  majority  of  them,  more  than  one  mile  in  length,  not  more  than  one 
half  of  the  amount  awarded  for  damages  and  of  the  expenses  attending  such 
opening  shall  be  so  assessed;  the  amount  of  such  damages  and  expenses  not 
so  assessed  being  thereby  made  a  charge  upon  the  city  of  New  York,  to  be 
paid  as  theielnalter  provided.  Section  957  contains  a  provision  to  the  same 
effect 

We  think  that  the  commissioners,  under  the  provisions  of  the  consolidation 
act,  had  the  right  to  limit  the  area  of  assessment,  and,  as  the  contemplated 
improvement  of  the  opening  of  Wendover  avenue  was  less  than  a  mile  in 
length,  to  assess  the  whole  cost  and  expense  of  the  improvement  upon  the 
property  benefited  thereby,  or,  in  other  words,  to  make  it  what  is  called  a 
" local  assessment. "  This  being  so,  the  property  benefited  was  called  upon  to 
bear  the  entire  charge.  No  one  piece  could,  of  course,  be  burdened  Inyond 
the  amount  of  benefit  accruing,  but  it  was  within  the  competency  of  the  com- 
mtssioners  to  so  distribute  the  total  amount  of  oost  as  to  realize  that  amount 


Digitized  by  Google 


566 


mw  YORK  BUTTLaaxn,  vol.  20. 


[Sap.Ct. 


from  the  property  so  beneflted;  and  that  Is  what  they  have  done  In  this  paiticn- 
lar  matter.  The  hmds  of  the  appellant  are  not  called  upon  to  contribute  bey<Hid 
the  amount  of  the  beneflt,  and  what  Is  called  the  Inequality  of  that  procedure 
In  this  assessment  Is  not  an  Inequality  arising  from  anything  else  than  ihe 
inhibition  of  the  statute  upon  assessing  other  lands  beyond  one  half  of  their 
value  as  assessed  for  genera)  purposes  of  taxation.  There  Is  nothing  unequal 
or  u  nfair  in  that.  It  results  from  a  positive  statute.  The  commissionera 
were  restrained  by  the  express  provision  of  law.  They  had  reached  the  limit 
of  their  power  to  assess;  but  because  they  conid  not  fix  a  higher  rate  upon 
one  piece  of  property  it  did  not  necessarily  prevent  their  charging  a  propor- 
tionate share  of  the  whole  Improveoient  upon  other  property  concededly  ben- 
efited, to  the  extent  to  which  it  was  assessed,  and  within  the  limitation  of  the 
law  upon  their  power  or  right  to  assess.  The  contention  of  the  appellant, 
stated  in  its  own  words,  is  that,  inasmuch  as  the  cpmmlsstoners  struck  off 
from  thtir  preliminary  estimate  the  assessment  on  lots  beyond  the  extent  to 
which  they  might  go,  of  the  half  tax  valaaUon  of  sach  lots.  It  was  their  duty 
to  return  the  amoant  so  striolcen  off  on  account  of  the  half  tax  valae  as  not 
asaessable  by  them  to  the  board  of  assessors,  and  that  it  wm  tor  the  board  of 
assessors  to  make  up  the  deficient^  pursuant  to  section  9Mof  theooasolidatloa 
act;  or,  in  other  words,  that  the  dIflCerence  between  the  amonnl  originally 
laid  upon  the  lands  other  than  the  appellant's,  and  ttie  amoant  to  which  the 
assessment  of  such  other  lands  was  reduced,  shonld  have  been  returned  as  a 
nonassessable  amount;  but  we  do  not  regard  tbesectlonreferred  to  as  operat- 
ing in  this  matter  In  the  way  claimed  by  the  learned  counsel  for  the  appellant. 
What  is  required  by  that  section  Is  that  the  amounts  upon  propt>rty  which 
cannot  be  assessed  at  all  for  the  Improvement  are  to  be  returned  and  provided 
-for  as  therein  enacted;  but,  where  the  whole  amoui^  of  the  assessment  can 
be  realized  from  property  properly  assessable,  and  within  the  limit  of  benefit 
to  be  derived,  and  where  the  determination  at  the  comnUssloners  is  that  the 
whole  assessment  shall  be  realized  oat  of  the  pn^rty  benefited,  the  section 
last  referred  to  does  not  apply,  and  it  was  not  the  duty  of  the  oommfssioneis, 
in  this  particular  case,  to  return  the  amounts  referred  to  to  the  board  of  assess- 
ors, fm  them  to  realize  in  the  way  pointed  out  by  section  994.  The  assess- 
ment, as  levied,  according  to  the  report  of  the  commissioners,  was  not  in 
excess  of  the  beneBt  to  the  property  of  the  appellant,  and  the  whole  cost  of 
the  assessment  was  properly  distributed,  for  the  reason  that  the  limitation  of 
value  to  the  one  half  of  the  taxatde  value  is  a  leglalative  detN-minaUon  of 
what  is  an  equitable  and  Just  amount  to  be  levied  upon  pro|>erty  benefited  by 
an  improvement  of  this  character,  and  It  is  sufficient  that  the  commissioners 
adopted  as  a  value  that  which  the  legislatun  has  said  was  a  proper  crtteiian 
under  such  drcnmstances;  and.  inasmuch  as  no  greater  bunlen  ia  imposed 
upon  the  appellant's  property  than  benefit  recdved  by  it,  we  think  that  the 
commissioners  did  not  adopt  an  erroneous  principle,  and  that  we  would  not 
be  Justified,  therefore,  in  doing  otherwise  than  affirming  the  order  of  ttaa 
court  below,  which  confirmed  their  report. 
Order  affirmed,  with  $10  costs  and  disbursements. 

O'BBimr,  J.,  enciiis.  Yah  Bbdht.  F.  J.,  oonoors  In  lesntt. 


Johnson  o.  Bvosxl, 

(SHprsms  Court,  Oeneml  Term,  Wnt  Departntmvt.  Oototer  W,  180B.) 

t,  ATTACEHaNT— AmDATiT— Fai.m>T)i.iirr  Disposmoir  or  Paomnr. 

Under  Code  Civil  Proa  {  requiring,  in  order  to  obtain  an  attuhment,  a  show- 
Inc  tbat  defendant  "bas  astigned,  diipmied  of,  or  seoreted,  or  to  abont  to  aMbcn. 
di^nsit  of,  or  aecMta, "  htv  propertjy,  with  Intent  to  defmndf  credltMim,  the  affldavlt 
shonld  show  etUier  that  the  property  has  basn  disposed  of,  or  that  the  debtor  U 
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aboat  to  dlspoM  of  Ittortiiat  he  tau  disposed  of  part  and  !•  about  to  dtopose  of 
part;  and  an  afBdSTit  that  defsodant  baa  diaposad  of  ud  aeorstad,  "and"  u  aboat 
to  dupoae  of  and  aeoieta,  bla  property,  la  InanlBoieat,  aa  tiia  statemento  are  looon- 
slsteot. 

2l  Suw— Fam  or  Dbbt  not  Dm.  ^ 

In  an  aotloa  oommenoed  by  attachment  A  notea  disooantod  for  dafendaot,  when 

plaintiff  does  not  seek  to  recover  damaffes  for  defendant's  fraad  la  procnrlog  the 
notea  to  be  discounted,  bnt  elects  to  sue  on  the  express  contracts,  the  affidavit  for 
the  attachment,  if  it  shows  that  only  a  part  of  the  DOtea  are  doe,  and  aaeka  to  rft> 
oorer  on  all  of  them,  is  fatally  deteotiTe. 
flL  Sun. 

In  an  attachment  suit  on  notes  disooonted  for  defendant  by  plaintiff,  some  of 
which  are  not  due,  where  the  affidavit  alleges  that  defeudant  indaced  plaintiff  to 
disooont  the  notee  by  false  representations,  and  also  that  he  has  fraudmently  dis- 
poaed  of  his  property,  he  must  show  both  the  false  representations  and  the  fraud- 
ulent disposition,— uie  former  to  entitle  him  to  sue  on  the  notes  not  due,  and  the 
latter  to  entitle  him  to  the  attachment;  and  where  the  representations  relied  on 
are  statements  made  by  defendant  that  he  owed  no  debta,  and  his  property  was  un- 
incumbered, and  the  aUeged  fraudulent  disposition  Is  the  subsequent  execution  of 
mortgages,  which  Is  also  relied  on  to  show  the  falsity  of  the  representations,  plain- 
tiff is  not  entiUed  to  an  attachmeot,  since,  if  the  representations  were  false,  and 
defendant  was  In  fact  Indebted,  then  the  mortgages  were  not  fraudnlent. 

Appeal  from  special  term*  New  fork  coanty. 

Attachmeot  suit  bj  Charles  Johnsoa  against  Peter  Backel.  Prom  an  or^ 
der  granting  a  motion  to  vacate  the  attachment,  plalntift  appeals.  AfDrnked. 

Argued  before  Yam  Bbvht.  P.  J.,  and  O'Bbieh  and  Lawbehob,  J  J. 

Henry  DaUy,  Jr.,  tat  appellant,  aamael  {TnUrmeyer  and  Moua  Wain- 
man,  for  respondent. 

O'Bbhen,  J.  The  attachment  recites  that  the  action  is  brought  to  recover 
the  sum  of  914,972  as  damages  for  breach  tA  an  express  contract  oUier  tlian 
a  contract  to  marry,  and  states  ttie  ground  of  the  attachment  to  be  that  "the 
defendant  has  removed,  disposed  of,  assigned,  and  secreted,  and  is  about  to 
remove,  dispose  of,  assign,  and  secrete,  his  property,  with  the  intent  and  de- 
sign of  defrauding  his  creditors.**  The  Code.  §  636,  requires,  before  procur- 
ing the  warrant  upon  this  ground,  that  it  should  be  shown  that  the  defvnd- 
aot  '*baa  assigned,  disposed  of,  or  secreted,  or  is  about  to  assign,  dispose  of, 
or  secrete,"  tlie  property,  wltii  intent  to  defraud  creditors.  Wliere,  there- 
fore, an  attachment  is  Bought  upon  the  theory  of  a  fraudulent  disposition  of 
ail  a  delator's  property,  the  affidavits  should  be  directed  to  showing  that  the 
debtor  has  done  either  one  or  the  other;  because  the  doing  of  both  at  the 
same  time  is  necessarily  inconsistent  In  other  words,  if  a  debtor  has  as- 
signed or  disposed  of  his  property,  it  eliminates  the  idea  that  he  Is  about  to 
assign  and  dispose  of  it.  It  is  true  that  thii  warrant  could  be  granted  upon 
showing  that  a  portion  of  the  projierty  had  been  disposed  of.  and  thiit  as  to 
the  balance  the  debtor  was  about  to  dispose  of  it.  Although  in  this  case  the 
conjunctive,  and  not  the  disjunctive,  positions  are  sought  to  be  upheld  as 
ground  for  procuring  the  warrant,  a  similar  inconsistency  to  that  pointed 
out  with  respect  tu  the  Code  provisions  is  here  apparent.  The  recital,  as  al- 
ready pointed  out,  is  tliat  the  defendant  "has  removed,  disposed  of,  assigned, 
and  secreted,  and  Is  about  to  remove,  dispose  of.  assign,  and  secrete,  his 
property.^  It  is  plain  that,  if  the  affidavits  sustain  the  recital  that  the  de- 
fendant has  removed  and  disposed  of  his  property,  it  necessarily  excludes  the 
recital  that  he  is  about  to  remove  and  dispose  of  the  same.  This  confusion 
of  two  separate  and  distinct  things  is  noticeable  in  all  the  papers  and  in  the 
argument  of  counsel  for  appellant  upon  tliis  appeal.  Where  the  ground  re- 
liwl  on  is  the  fraudulent  disposiUou  of  property,  the  affidavits  should  be  di- 
rected to  showing  either  that  the  property  has  iMen  disposed  of,  or  that  the 
debtor  Is  about  to  dispose  of  his  property,  or  that  with  respect  to  some  of  It 
IM  has  disposed  of  It,  and  with  respect  to  other  portions  be  Is  about  to  dte- 
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pose  of  it.  But,  ta  already  said,  it  Is  InconsisteDt  toasaome  the  posEtioD  that 
a  debtor  has  disposed  of  his  property,  and  in  the  next  breath  to  assert  that 
he  is  about  to  do  so. 

This  failure  of  the  plaintiff  to  pUce  himself  on  definite  gronnd  is  eqoallj 
noticeable  when  we  ^me  to  con8i<rer  the  theory  of  plHintifl's  cause  of  action. 
He  seeks  to  recover  for  breach  of  an  express  contract,  setting  forth  nine  causes 
of  action, — eight  on  promissory  notes,  and  tlie  ninth  upon  a  check.  At  the 
time  the  action  was  commenced  and  the  attachment  issued  against  the  de- 
fendant's propei-ty  for  814,972,  there  had  matured  only  the  first  note  for 
•1,500,  and  the  check  for  $1,000;  these  beliig  the  first  and  nioth  causes  of 
action  stated  In  the  complaint.  With  respect  to  the  other  seven  causes  of  ac- 
tion, the  notes  were  not  due.  For  the  purpose,  however,  of  immediately 
suing  upon  all  the  causes  of  action,  the  complaint  contained  a  number  of  al- 
legations, showing  that  the  plaintiff  was  iniluced  to  discount  the  noteB  by 
reason  of  the  false  and  fraudulent  representations  of  the  defendant  as  to  bis 
solvency.  There  can  be  no  doubt,  upon  a  showing  that  fraud  existed  in  pro- 
curing the  money,  that  plaintilf  had  an  election  to  sue  either  upon  the  express 
contracts, — which  would  be  the  notes  themselves  and  the  check, — or  upon 
the  debt,  or  he  could  sue  to  recover  damages  for  fraud;  in  other  words,  Ik 
had  an  election  to  either  sue  upon  the  express  contract  or  sue  for  the  fraud. 
In  the  latter  case  the  debt  would  become  immediately  due.  while  in  the 
former  the  debt  wduld  become  due  according  to  the  terms  of  the  contract. 
The  plaintiff,  however,  elected  to  sue  upon  the  express  contract;  and,  as  al- 
ready stated,  as  to  seven  of  the  causes  of  action,  embracing  tiie  greater  por- 
tion of  the  amount  for  which  recovery  was  souglit,  the  amounts,  according 
to  tlie  terms  of  the  express  contracts,  were  not  due.  The  plaintiff,  in  the 
affidavit  used  to  support  the  attachment,  reiterates  these  several  causes  of 
action,  and  states  tliat  the  1(14,972,  with  interest,  is  due  over  and  above  all 
offsets  and  counterclaims,  and  yet  by  the  very  statement  it  la  shown  thi^ 
there  was  then  due  but  the  sum  of  92,500.  This  would  necessarily  he  fatal 
to  the  attachment. 

But,  apart  from  this,  upon  the  main  and  principal  ground  of  fraudulent 
disposition  of  property,  no  such  case  is  made  out  as  would  Justify  the  issu- 
ance of  an  attachment.  For  the  purpose  of  showing  the  fraud  committed 
upon  him,  the  plaintiff  has  built  up  a  case  of  fraudulent  representation's  by 
stoting  that  at  ihe  time  be  advanced  the  money  for  the  notes  Abraham  Solo- 
mon and  Wolf  Levy,  from  whom  plaintiff  obtained  them,  stated  to  him  that 
the  defendant  had  told  them  that  he  was  perfectly  solvent,  and  able  to  pay 
all  his  debts;  that  he  wished  to  use  the  money  for  these  notes  for  the  pur- 
chase of  toiUt  and  hops  to  use  in  his  brewery  fortbe  manufacture  of  maltand 
beer,  and  that  the  notes  would  be  paid  at  maturity;  and  that  they  also  stated 
to  plaintiff  at  the  time  he  receivcMl  the  notes  and  advanced  the  money  for 
them  that  the  defendant  bad  told  them  that  he  was  worth  $250,000  over  and 
above  all  bis  debts;  that  he  was  doing  a  prosperous  business,  and  that  his 
brewery  property  was  only  incumbered  by  the  purchase- money  mortgage  of 
$80,000.  To  deuiunstrate  the  falsity  of  these  statements,  it  Is  shown  that, 
in  addition  to  this  $BO,O0O,  there  was  another  mortgage,  unrecorded  at  the 
time  the  notes  were  delivered,  for  $89,000,  and  that,  although  tlie  defendant 
had  stated  that  there  was  no  chattel  mortgage  on  his  personal  property,  he. 
subsequent  to  the  delivery  of  the  notes  to  plaintiff,  mortgaged  the  personal 
property  and  chattels  in  and  about  his  brewery  for $87,038.  Inaddition,  the 
plaintiff  shows  that  26  chattel  mortgages  on  property  ia  this  city,  on  which 
there  was  unpaid  the  sum  of  $17,085,  were  in  July,  1892,— which  was  a 
period'  subsequent  to  the  delivery  of  the  notes  to  plaintiff, —Tassigned  and 
transferred  to  one  Ennis.  In  addition,  is  a  statement  that  about  the  time  be 
received  or  was  receiving  the  money  from  tlw  plainlift,  defendant  soid  and 
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■disposed  of  a  large  nomber  of  casks  and  other  persona]  property  connected 
with  his  brewery,  receiving  the  money  therefor.  From  these  statemunta  the 
plaintiflF  argues  that  two  conclusions  are  to  be  drawn:  (1)  Fraud  in  procu^ 
ing  him  to  discount  the  notes  by  reason  uf  such  representations  as  to  solvency 
having  been  false  and  untrue;  and  (2)  that  the  placing  of  these  mortgages 
or  the  recording  of  the  $89,000  mortgi^je  on  the  real  estate  and  the  jflving  of 
the  chattel  mortgages,  together  with  the  sale  of  the  casks,  are'evidence  of  the 
fraudulent  disposition  of  protrerty.  Upon  plaintiff's  theory,  trath  of  these 
should  be  made  out;  it  being  essential  to  plaintiff's  right  to  immediately  sue 
the  defendant,  and  have  the  notes  Immediately  payable,  although  by  their 
terms  they  had  not  matured,  to  show  fraud  In  procuring  Uie  credit,  and,  for 
the  purpose  of  obtaining  the  attachment,  the  haudulent  disposition  had  * 
necessarily  to  he  made  out.  We  think,  however,  that  a  moment's  reflection 
will  develop  another  inconsistency  in  the  attitude  thus  assumed  by  the  plain- 
tiff, if  the  representations  were  false,  in  that  the  defendant  was  indebted  to 
the  various  persons  to  whom  these  mortgages  were  given,  and,  instead  of  liav- 
ing  assets  exceeding  his  liabilities,  he  was  insolvent,  then  the  consideration 
supporting  the  giving  of  the  mortgages  is  shown;  while,  if  thedefendantthen 
had  the  property  which  he  subsequently  by  means  of  chattel  mor^fages  or 
mortgages  on  tlie  real  estate  sought  to  fraudulently  divert  from  his  creditors, 
then  the  theory  of  false  representations  essential  to  enable  the  plaintiff  to 
-elect  to  sue  at  once  without  awaiting  the  maturity  of  the  notes  would  be 
taken  away.  Thus  Is  presented  a  question  similar  to  that  in  the  cases  of 
Kibbe  v.  Herman,  (Sup.)  8  N.  Y.  Sapp.  852,  and  Fleitman  v.  SlnlUe  and 
■Cffsar  T.  Siekle,  13  N.  Y.  St.  l^ep.  399.  In  Kibbe  t.  Herman  the  attach- 
ment was  issued  upon  the  ground  of  fraudulent  disposition  of  property,  and, 
in  the  affidavit  used  in  procuring  the  attachment,  charges  of  fraudulent  repre- 
sentation and  fraudulent  misappropriation  of  property  were  mingled.  In 
that  case  it  was  said  "that  the  attachment  would  not  be  upheld,  unless,  ini 
addition  to  the  proof  of  fraudulent  representation,  the  charge  upon  which  the 
■attachment  was  granted,  namely,  the  fraudulent  misappropriation  of  property 
to  defeat  the  claims  of  creditors,  was  sustained  by  satisfactory  evidence  of  the 
■debtors  having  been  possessed  of  such  property;"  the  court  saying  farther: 
"We  have  held  in  tlte  cases  of  FMtman  Siekl«  and  Cauar  t.  HtfyMe,  18 
N.  Y.  St.  Bep.  399,  that  in  applications  of  this  character,  where  charges  of 
fraudulent  repreaentationB  and  fraudulent  appropriatlm  of  property  are 
mingled,  the  attachment  will  not  he  upheld,  unless,  over  and  above  the  charge 
-of  fraudulent  repreaentations.  it  appears  that  the  ground  upon  which  the  at- 
tachment was  granted,  namely,  the  fraudulent  appropriation  of  property  to 
'lefeat  creditors,  la  sustained  by  satisfactory  evidence."  It  will  be  noticed 
that  the  affidavita,  in  supporting  the  view  that  defendant  misrepresented  his  . 
financial  condition,  do  not  (nor  could-  they  consistently)  atUiok  the  good 
faith  of  the  indebtedness  for  which  the  mortgages  were  given.  The  conclu- 
aiuns  and  infwences  to  be  drawn  tlieredTrom  are  tliat,  while  suAiciunt  to  sup* 
port  the  theory  of  fraadnlent  rejweseDtatlons,  they  are  clearly  insufflclent  as 
r^ards  fotodulent  dispoaltion  of  defendant's  property.  Even  with  res|iect 
to  the  fraudulent  representations,  those  not  having  been  shown  to  have  been 
made  to  the  plaintiff,  nor  to  Solomon  and  Levy  fur  Uie  purpose  of  having 
them  communicated  to  the  plaintiff,  a  serious  question  la  presented  aa  to 
plaintiff's  right  to  repudiate  the  credit,  and  thus  enaUe  him  to  sue  for  fraud. 
It  Is  nnneoeaaary,  however,  to  place  onr  deoislon  upon  thia  groaad.  because, 
as  we  have  pointed  oat,  the  fraudnlent  disposition  of  property  by  the  defend- 
-ant  not  having  been  shown,  this  alone  was  fatal  to  plaintiff's  right  to  an  at- 
tachment. We  are  of  i^inlon,  therefore,  that  the  disposition  made  by  the 
learned  judge  below  was  correct,  and  that  the  order  appealed  from  ebonld  be 
adSrmed,  with  costs  and  disbursements.  All  ooncar. 
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(Atprtme  Court,  General  Twm,  Flmt  Department.  October  90,  UOd} 

Okdbb  or  RvnuiraB— Vaudivt. 

Wbere  a  referee  appointed  ooasent  ref lues  to  proceed,  the  partieB  ars  rele- 
gated to  their  former  ttatug,  and  mhj  oODseat  to  a  new  referee  or  be  heard  hy  » 
fary;  and  in  such  caae  the  oonrt  oaoDot,  on  a  motion  to  dlsmiae  for  want  of  proae- 
cation,  of  Ita  own  aooord.  and  aeatnat  the  wiihes  of  aome  of  the  parties,  vaaate  ttM 
previous  order  of  reference,  and  appoint  a  new  referee,  with  a  direction  that  <m  the 
hearing  before  him  the  proots  and  testimony  taken  before  the  fonnar  referee  ahatt 
be  reonrad  and  oonaldered. 

Appeal  from  spedal  term.  Kew  York  countj. 

Action  br  Ernest  J.  Lecooq  against  Augoste  Pottier,  execafaff  of  Julius 
Leoocq,  deceased.  From  an  order  denying  a  motion  to  dismiss  piocaedlngs 
for  want  of  prosecution,  and  app<dnting  a  now  referee^  defendant,  Fottler, 
and  Julia  Lecocq  and  Lucie  Leooicq,  intwrening  legateea,  i^peal.  Hodifled. 

Argued  before  Van  Bbunx,  P.  J.,  and  0*Bbibn,  J. 

BtnJ-  T.  KU$amt  for  execute,  appellant.  Srownetl  A  Lathrop,  Cor  in- 
tOTTening  legatees,  appellants.   Bdmond  Butrttei,  for  respondent. 

O'Bbizh.  J.  This  fffoceeding  arises  out  of  a  claim  made  aguinst  an  ostatCr 
which  was  referred  to  a  reeeree.  Upon  failure  to  proceed  with  the  reference, 
a  motion  was  made  to  dismiss,  whimi  was  granted.  Subsequently  the  claim- 
ant moved  to  open  the  default,  which  was  allowed  upon  teims.  Upon  the 
firound  of  tha  claimant's  failure  to  proceed  with  the  reference  as  required  by 
the  order  opening  the  default,  a  second  motion  was  made  to  dfBinisa  the  pro* 
ceedings,  and  upon  such  motion  an  order  was  made  "denying  said  motion,  snd 
.referring  this  proceeding  to  Williimi  F.  Prentice,  as  referee,  in  place  and  stead 
of  John  M.  Bowers,  who  has  declined  further  to  act;  the  referee.  Prentice,  to 
proceed  to  the  hearing  and  determination  of  this  proceeding  with  all  conven- 
ient speed,  and  that  the  proofs  and  iestlniony  heretofore  taken  before  the  said 
John  M.  Bowers  shall  be  considered  and  received  on  the  hearing  and  trial  be- 
fore BHld  referee.  Prentice,  with  same  force,  Tlrtoe,  and  effect  aa  If  tbey  had 
originally  been  taken  before  him  herein,  and  that  all  tlie  evidence  hwetoftne 
taken  in  this  matter  stand  and  be  received  by  tiie  said  referee.  Prentice,  in  the 
trial  to  be  had  on  this  prooeeding  b^ore  liim. "  This  appeal  is  taken  team  the 
foregoing  order. 

*The  excuse  offered  for  failure  to  proceed  was  that  the  refwee  dedlned  to 
aet;  and  It  was,  no  doubt,  as  the  result  of  this  statement  contained  In  the 
oppoeing  affidavits,  that  the  judge  proceeded  to  appoint  another  referee,  and 
gave  the  further  directions  contidneid  In  the  order  appealed  from.  We  think, 
however,  that  in  this  the  learned  Judge  exceeded  liis  power.  The  motion  be- 
fore him  was  one  to  dismiss  the  proeeedinK  for  failure  to  prosecute,  and  this, 
we  think.  shonU  either  have  been  granted  or  denied.  This  would  have  Mt 
the  parlies  in  such  position  that  If,  as  a  matter  of  fut.  the  referee  defined  to 
proceed,  either  party  could  have  moved  to  dischai^  the  refwee,  and  for  the 
BubstituUon  of  another  in  his  place.  It  must  be  remembered  that,  in  cases  of 
this  kind,  a  referee  can  only  be  appointed  by  consent  of  parties;  and  tbo  ease 
Of  Bmmet  v.  Btnoen,  23  How.  Pr.  800,  supports  the  view  that,  where  a 
referee  so  appointed  refuses  to  proceed,  the  parties  are  relegated  to  thdr  orig- 
inal atatWi  and  have  the  right  to  consent  to  a  new  referee  or  be  heard  by  a 
jury.  The  case  of  Ma$ten  v.  Budington,  18  Hun,  105,  holds  that  whoe, 
upon  appeal  to  the  general  term  from  a  judgment  entered  upon  the  repnt  of 
a  referee  appointed  to  determine  the  validity  of  a  claim  against  the  estate  of 
a  deceased  person,  the  judgment  is  set  aside,  and  the  order  of  reference  va- 
cated, the  court  at  apedal  term  has  power  to  refer  the  ease  to  a  new  referee 
to  hear  and  determine.  In  this  proceeding,  however,  no  motion  was  regn- 
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laxlj  made  to  vacate,  nor  was  tbe  order  of  reference  vacated ;  but  upon  a  mo- 
tion to  dismiss  for  want  of  prosecution,  upon  ati  intimation  that  the  referee 
appointed  by  consent  of  the  parties  had  declined  to  act,  tbe  court,  of  its  own 
motioD»  vacated  the  order  of  reference,  and  appointed  a  new  referee,  not  only 
without  the  consent,  but  in  direct  opposition  to  the  wishes,  of  certain  of  the 
parties  to  tbe  proceeding.  This,  as  we  have  said,  we  do  not  think  the  court 
had  power  to  do;  nor  can  we  Qnd  any  sanction  for  the  direction  in  the  order 
"that  tbe  proofs  and  testimony  heretofore  taken"  before  the  referee  "bIihII  be 
considered  and  received  on  the  hearing"  before  the  new  referee.  In  Maicat 
T.  Xtfony,  113  H.  Y.  621,  20  K.  E.  Hep.  5S6,  tbe  court,  in  commenting  upon 
a  similar  direction  in  an  order,  says:  "Tlie  provision  in  the  order  that  the 
evidence  already  taken  may,  by  consent  of  both  parties,  be  read  before  the  new 
referee,  does  not  give  tbe  defendant  all  he  Is  entitled  to,  and  secore  all  bia 
satwtantial  rights.  The  plaintiff  may  withhold  bia  consent,  and  then  hie  evi- 
dence cannot  be  read,  and  the  new  referee  will  not  have  the  beneSt  of  seeing 
and  bearing  the  witnesses."  The  direction  in  this  order  is  more  objectionable 
tlwn  the  one  commented  upon  in  the  case  above  referred  to,  for  the  reason 
that  it  was  inserted,  not  only  against  tbe  consent,  but  in  opposition  to  tbe  de- 
fendant's wishes.  We  think,  therefore,  that  the  order  appealed  from  should 
be  modified  by  striking  all  provisions  therefrom  except  that  which  denied  the 
motion  to  dismiss,  and,  u  ao  modified,  tbe  order  stiould  be  affirmed,  witbont 
eoetB. 


(Suprmw  CowrU  Qmmil  Term,  fXrst  Deportment  Ootobar  90, 1899.) 

L  SnaviVAL  of  Action— Duth  or  ^aett  after  Vbbdiot. 

Code  CItU  Froo.  |  768,  ander  a  title  relatinR  to  "prooeedlngs  npoo  the  death  of  a 
party.  **  (sections  755-766,)  provides,  if  either  party  to  an  action  dies  after  an  ac- 
cepted oiler  to  allow  jadgment  to  M  taken,  or  after  a  verdiot,  report,  or  deotsioo. 
or  an  Intcvlooutorj  jud^ent,  but  before  final  judgment  Is  entered,  the  court  must 
entv  final  judgment  la  the  name  of  the  original  parties,  unless  the  offer,  verdict, 
et&,  be  set  aside.  Seotion  755  provides  that  an  actios  does  not  abate  by  any  event 
If  the  cause  of  ac^on  snrvlTei.  The  Intennedlate  sections  presoribe  prooeedlnga  to 
be  taken  under  certain  droamstanoea  on  death  of  a  party,  all  of  which  have  ref- 
erence to  causes  of  action  wblch  survive  after  death  of  party.  Section  764  provides 
that  an  action  for  personal  injuries  does  not  abate  by  the  death  of  a  party,  but  that 
the  •abeeqnent  prooeedings  soall  be  the  same  as  in  a  case  where  the  oanae  of  ao- 
ttm  snrviTes.  2f<Id.  that  seotioii  768  doaa  not  i^ply  to  a  ease  where  tha  oanse  of 
action  abates  by  the  death  of  the  plaintiff. 

%.  Sm-'N'A.TURB  OF  Vesdict— Action  for  Dower. 

Kven  If  section  768  could  be  held  to  apply  to  actions  generally,  the  verdict,  re- 
portt  deoUion,  or  interlocutory  judnoent  contemplated  thereby  u  one  that  deter- 
Bdnea  the  whole  action,  and  in  whfeh  nothing  remains  to  oarry  the  same  Into  of- 
fset but  the  entoy  of  final  jadgment.  and  thmtore  an  action  of  dower  ooold  not  be 
continued  on  the  death  of  plaintiff,  where  tlie  only  thing  determined  by  a  verdict 
therein  was  that  plaintiff  was  entitled  to  dower,  and  It  remains  to  be  determined 
sod  fixed  ^  snbseqoent  prooeedings. 

Appeal  ftom  spedal  torn.  New  York  coan^. 

AgUoq  by  Mary  Ann  Bobinson  i^inst  Robert  Qovers.  individually  and  as 
ezecator,  to  recover  dower  in  oertain  real  estate  of  her  deceased  basband 
and  others.  From  an  order  continuing  the  action  in  the  name  of  Henry  Mo- 
tet, «cecntor,  after  the  death  of  plaintiff,  defendant  appeala.  Bevosed. 

A^ned  before  Van  Brunt.  P.  J.,  and  O'Bbibn.  J. 

Brata  iToMon,  John  C.  Shaw,  and  Jamn  S,  Carpmter*  tor  appellant. 
/oAa  B,  Pine,  for  respondent. 

Fbb  Cubiax.  The  aotion  wm  brought  to  reeover  dower  in  oertain  real 
satets  of  wbieh  AAlbony  BoUnson.  the  plainUiTs  hnsband.  died  sdaed. 
Bbntly  after  tbe  eommencement  of  the  action  the  plaintiff  Bled  In  the  conntT' 
eleric^a  office  consents  to  acc^t  sanis  in  gross  in  satisfaction  of  her  dower. 
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B7  an  aaawer  interposed  hj  one  of  the  defendants,  Robert  0.  BobinBon,  an 
infant,  submitting  his  rights  to  the  protection  of  the  conrt,  all  the  facts  al- 
leged in  the  complaint  were  neoesaarily  put  in  issue;  and  these,  under  the  Codf^, 
had  to  be  determined  by  the  verdict  of  a  Jury.  Code,  g  968.  The  verdict  was 
"that  the  plaintiff  is  entitled  to  dower  in  the  premises  described  In  the  com- 
plaint." Thereupon  the  plaintiff  moved  foran  interlocutoryjudgmentaward* 
Ing  dower  iu  the  property  described,  and  directing  a  reference  as  to  whether 
an  Hdmeasurement  could  be  had,  and.  if  not.  for  a  sale  of  the  premises.  At 
the  same  time  the  defendants  moved  for  an  order  that,  in  the  event  of  the 
plaintiff  being  entitled  to  judgment,  they  should  have  leave  to  pay  the  plaintiff 
the  gross  sum  to  which  she  might  be  adj  udged  to  be  entitled.  Upon  the  hearing 
of  this  motion  the  court  ordered  a  reference  to  ascertain  the  value  of  the  plain- 
tiff's right  of  dower,  and  to  report  the  respective  amounts  so  ascertained  hy  him . 
Upon  the  report  of  the  referee  a  motion  was  subsequently  made  to  confirm 
the  same,  and  on  the  Ititli  of  February,  1892,  an  order  was  entered  denving 
defendants'  motion  to  dismiss  the  complaint,  and  conUrmlng  the  referee's  re- 
port with  certain  modlQcations,  and  granting  leave  to  defendants  to  pay  the 
gross  sum  which  the  court  found  the  plaintiff  was  entitled  to  receive.  On  the 
flame  day,  and  prior  to  the  entry  of  this  order,  the  plaintiff  died,  and  a  mo- 
tion was  thereupon  made  on  behalf  of  the  executor  of  plaintiff  to  continue  the 
action  in  his  name,  and  providing  that  the  payments  should  be  made  to  him 
as  such  executor.  The  defendants  made  a  motion  to  vacate  the  order  of  Feb- 
ruary 18.  1892,  upon  the  ground  that  at  the  time  said  order  was  made  the 
plaintiff  had  departed  this  life,  and  ttte  action  abated.  The  court  denied  the 
•defendants*  motion  to  vacate  the  order  of  February  18th,  and  granted  the 
plaintiff's  motion  for  a  continuance;  thvi  decision  being  placed  upon  the 
ground  that  under  the  provisions  of  sectioil  763  of  the  Code  the  plaintiff's 
riglils  were  finally  determined  by  the  verdict  of  a  Jury;  and  It  is  from  these 
^nlers  that  tlie  present  appeal  Is  taken. 

Tills  presents  a  question  as  to  the  construction  to  be  given  to  this  section 
■(763)  which  reads  as  follows:  "If  either  party  to  an  action  dies  after  an  ao> 
cepted  offer  to  allow  Judgment  to  be  talcen,  or  after  a  verdict,  report,  or  de- 
vision,  or  an  Interlocutory  judgment,  but  before  final  judgment  is  entered, 
the  court  must  enter  final  judgment  In  the  name  of  the  original  parties,  un- 
less the  offer,  verdict,  report,  or  decision,,  or  the  Interlocutory  judgment.  Is 
-set  aside."  This  section  is  to  be  found  undera  title  relating  to  "proceedings 
upon  the  de^th  or  disability  of  a  party."!  ^nd  In  its  first  section  (755)  Is  a 
provision  that  "an  action  does  not  abate  by  any  event  if  the  cause  of  netlon 
Burvlves  or  continues."  By  subsequent  sections  under  this  title  piovi^on  Is 
made  with  respect  to  what  proceedings  were  to  be  taken  under  certain  cir- 
■eumstances  upon  the  death  of  a  party,  all  of  which  have  reference  to  causes 
of  action  which  survive  after  the  de^h  of  the  party.  While,  therefore,  the 
effect  of  these  sections  Is  to  permit  the  eontinuanoe  of  the  action  where  the 
-cause  of  action  itself  is  not  abated  by  the  death  of  the  partgr,  they  have  no  re- 
lation to  an  action  such  as  this,  where  the  cause  of  action  Itself  abates  by  the 
death  of  the  plaintiff.  We  are  thus  brought  to  the  constderation  al  the  true 
construction  to  be  given  to  section  763.  Having  in  mind  the  prior  sections 
and  section  764,  (which  latter  has  reference  to  an  action  for  personal  Injury, 
and  provides  that  the  action  does  not  abate  by  the  death  of  a  party,)  wo  are 
enabled  to  determine  the  true  Intent  and  meaning  of  section  768.  From  such 
examination  we  think  it  reasonably  dear  that  this  section  will  not  support 
the  order  made  continuing  the  actltm,  and  for  two  reasons:  Fint,  it  does 
not  apply  to  a  case  where  the  cause  of  a^Ion  abates  by  the  death  of  the  plain- 
tiff; and,  fseond,  even  though  It  oonid  be  held  to  generally  to  any  ac- 
tlmi,  that  In  one,  such  as  this,  to  admeasoie  doww,  a  oontinnaiMa  wonM  not 
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be  anthorized  upon  the  deatb  of  the  plalntlfT  before  tlie  entry  of  jndgraent. 
We  think  tbe  Bret  reason  Is  supported,  as  shown,  by  a  coasideralion  of  the 
preceding  set-tiona  of  the  Code,  and  their  relation  to  each  other  under  h  single 
title.  This  view  Is  enforced  bj  section  764,  which  whs  undoubtedlyintended 
to  save  from  the  general  rule  by  which  an  action  abates,  if  the  cause  of  ac- 
tion abates,  the  case  of  an  action  to  recover  damages  for  personal  injury.  Ae 
has  been  well  said  by  the  appellant's  counsel:  "The  language  here  Is  plain 
and  explicit,  and  ibis  quite  manifest  tliat,  if  it  had  been  tlie  intention  to  make 
some  provision  in  regard  to  actions  in  general,  that  intention  would  have  been 
made  equally  plain  and  explicit.  In  fact,  if  the  construction  or  section  763^ 
contended  for  by  the  respondent  were  the  true  one,  section  764  would  have 
l>een  entirely  unnecessary,  for  Ihe  provisions  of  section  763  would  have  applied 
as  well  to  an  action  to  recover  damages  for  a  personal  Injury  as  to  all  other  ac- 
tions. "  The  second  finds  support  from  a  consideration  of  the  nature  of  the  ac- 
tion and  the  verdict  rendered  in  the  plaintifTs  favor.  Even  if  section  763  has 
any  application  to  actions  generally,  we  tliink  that  tbe  verdict,  report,  deci- 
sion, or  interlocutory  judgment  contemplated  is  one  thnt  determines  the  whole 
action,  and  in  wliich  nothing  remains,  to  carry  the  same  into  effect  but  tho 
entry  of  final  Judgment  thereon;  and  cannot  be  held  to  apply  to  a  case  like 
this,  which  relates  to  but  a  single  issue  involved  in  the  case,  and  which  is  but 
the  ioitiation  of  proceedings  leading  to  a  determination  in  the  action  of  the 
rights  of  the  parties.  If  we  keep  in  mind  what  is  determined  by  the  verdict 
in  an  action  for  the  admeaaurementof  duwersmd  the  subsequent  proceedings, 
we  think  this  is  reasonably  clear.  The  verdict  determines  that  the  plaintiff 
ia  entitled  to  dower,  and  the  interlocutory  judgment  to  lie  entered  thereon  can 
only  direct  that  the  plaintiff's  dower  \»  admeasured  by  a  referee  or  commis- 
sioners. Where,  however,  the  nlaintiff  has  filed  a  oonsent.  and  is  entitled  ta 
an  interlocutory  jodgment,  the  court,  upon  the  application  of  either  party, 
may  ascertain  whether  a  distinct  parcel  of  the  property  can  be  admeasured 
and  laid  off  to  the  plaintiff  we  tenant  in  dower,  and,  if  such  admeasurement 
cannot  be  made,  a  sale  must  be  directed,  and  it  Is  upon  such  sale  being  made 
and  confirmed  that  tbe  value  of  tbe  plaintiff's  dow«r  In  the  net  proceeds  is 
calculated  and  fixed.  FracticHlly,  therefore,  nothing  la  d^rmined  by  ttie 
▼erdlct  except  that  tbe  plaintiff  la  entitled  to  maintain  an  action,  the  form  of 
ancli  Verdict  being  that  she  is  entitled  to  dower  in  the  premises,  which  is  to- 
be  determined  and  fixed,  not  only  by  the  Interlocutory  judgment,  but,  by  rea- 
son of  the  BUbBequent  proceedings,  by  final  judgment.  We  are  of  opinion, 
therefore,  that  the  verdict,  report,  decision,  or  interlocutory  judgment  re- 
ferred to  in  section  7(B  has  reference  to  sach  verdict.  etc.i  as  determines  the 
rights  of  the  parties;  and  that  the  section  will  not  apply  to  a  verdict  sneh  as 
the  one  here.  It  not  having  reached  a  stage  which  drtermioes  tbe  rights  of  tha 
parties.  Fot  these  reasons  we  are  of  opinion  that  the  order  should  be  re- 
versed, and  that  the  defendants'  motion  to  aside  the  order  of  Fabruary^ 
18Ui  abould  be  granted,  with  costs. 


In  rs  Lake  Shore  &  M.  S.  Bt.  Oo.  ' 
In  re  Brinkma2I  et  a2. 
(Supreme  Court,  General  Term,  lyth  DepoirtmeiA  Ootober  SI,  189L) 

L  ConSlCNATION  PRO0SBDINefr->COST8. 

Code  Civil  Proa  ||  3857-^9,  provide  that,  la  ooademaatioa  procaedlngi,  if  the 
decUioo  is  for  plaintiff,  or  if  no  answer  has  been  ini-^rposed,  and  it  appears  from 
tbe  petLtioQ  that  plaintiff  is  entitled  to  relief,  judgment  of  oondemnation  shall  bft 
entered,  and  oommisalooera  be  appointed.  Section  SS72,  relating  to  cases  in  wbloh 
SDSwersare  not  iaterposed,  provides  that  plainciff  may,  before  aerving  bis  petition 
sod  notice,  makea  wnttea  oner  to  purobase  tbe  propertf,  and  If  It  la  not  aocepted, 
ud  the  oompenaatlon  awarded  by  the  oommisiiooers  does  not  exoeed  amount 
there<rf,  no  costs  shall  be  allowed  either  party:  but  If  tbe  award  exeeeda  tbe  offer* 
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or  If  no  offer  is  made,  defendant  ahall  reoorer  tli«  ooate  of  the  proceeding  to  be 
taxed  by  the  clerk  at  the  aame  rate  as  allowed,  of  oonrae,  to  defendant  when  be  la 
the  prevaiUQg  party  in  an  action  in  the  supreme  coart,  incladlng  the  ailowancses  for 
pnKseedingB  before  and  after  notice  of  trial ;  and  that  the  court  may  also  grant  an 
■ddlUonal  allowaaoe  of  coats,  not  exceeding  6  per  cent,  on  the  amoont  Kwarded. 
Held  that,  where  plaintiff  has  not  made  an  offer  for  the  property,  defendant,  thongb 
no  answer  has  been  interposed,  la  entitled  to  allownnoeB  for  prooeedlnga  befbr*  nnd 
after  notice  of  trial. 

I.  Bamb— BXTM.  AuAWAiran. 

The  court  also  has  powar  to  gmt  an  extn  •Uowanoe^  not  wFiwiwrtlng  8  par  oaat. 
ot  the  amonnt  awarded. 

8.  Samb. 

The  amount  of  costs  to  be  recorered  In  snch  case  is  not  controlled  b7  Code  CMl 
Proc.  8  8361,  subd.  8,  sinoe  the  hearing  before  the  commissioners  la  not  In  aiur  seusa 
a  motion  or  a  refbrenoe;  nor  1^  seotlon  1016^  slnos  It  Is  not  the  taking  ox  an  ao- 
count 
^  Baxb— Tbtu.  Fbi. 

In  such  case,  howerer,  defendant  is  not,  under  seotloos  8307,  8878.  entitled  to 
a  trial  fee,  since  there  Is  no  Issue  of  factor  of  law  in  tbe  proceeding,  the  bearing  be* 
fore  the  oommlssioners  not  being  a  trial,  but  mora  like  an  assessment  of  damagea 
in  an  ordina^  action  wbwe  no  answer  has  been  Interposed,  and  thoaa  aaotloM  mp- 
ply  only  to  trials  in  connection  with  Issuea  r^sed  by  an  answw. 

Appeal  from  special  term,  Erie  county. 

Proceeding  by  the  Lake  Shore  &  Michigan  Southern  Rallw^  Company  to 
appraise  and  condemn  certain  land  of  Frederick  Brinkmanand  others.  From 
80  much  of  an  order  oonQrming  the  report  of  commissioners  as  denies  the  ap- 
plication for  a  direction  that  defendants  recover  of  plaintiff  tbe  casta  of  the 
proceedings  aa  in  an  action  where  trial  has  been  had,  and  as  denies  their  ap- 
plication for  an  additional  allowance  of  costs,  defendants  appeal.  Modified. 

Argued  before  Dwiqht,  P.  J.,  and  Haoohbbb  and  Lewis,  JJ. 

NorrU  Morejf,  for  appellants.    DanUl  S,  MeMUlan^  for  respondent. 

Lewis,  J.  This  is  a  proceeding  Instituted  nnder  title  1  of  ehaptn  28  of  th« 
Code  of  Civil  Procedure,  entitled  ''Proceedings  for  the  Condemnation  of  Bflal 
Property.*'  On  presentation  of  the  petition,  the  defendant  Brinkman  inter- 
posed an  answer,  but  by  Btlpnlation  of  partia  tbe  answer  was  withdrawn, 
and  the  proceeding  thereafter  was  continaed  practically  as  if  no  answer  had 
been  interposed.  No  testimony  was  given  before  the  commissioners  nor  oon- 
sidered  by  them  except  the  quesUoo  as  to  tbe  value  of  tlie  premises  to  be  ae- 
qulred,  and  they  thereafter  made  their  rqwrt  that  ttiere  should  be  paid  to  the 
d^endants  for  the  property  condemned  the  sum  of  S550.  On  the  application 
at  special  term  of  a>nfirmatlon  of  the  oommissioners'  report,  the  defendants 
appeared,  and  made  no  opposition  to  the  confirmation,  but  asked  that  the  or- 
der direct  Uiat  defendants  recover  of  the  plaintiif  costs  of  the  proceeding 
as  la  an  action  where  trial  has  been  had,  and  for  an  additional  allowance  m 
costs.  It  was  conceded  upon  the  hearini;  of  the  motion  thnt  no  offer  had  been 
made  by  the  plaintiff  to  purchase  the  property  at  a  specitied  price.  The  re- 
port was  confirmed.  The  defendants^  Hpplicatlon  was  denied  for  the  alleged 
reason  that  the  court  had  not  the  power  to  grant  it.  There  was  allowed  by 
the  order  to  the  defendant  Brinkman  $25,  together  with  disbursements. 

Title  1  of  chapter  23  of  the  Code  ot  Civil  Procedure  was  passed  in  1890.  It 
provides  a  new  and  (K»mplete  system  of  practice  for  the  condemnation  of  real 
property,  which  resembles  in  its  main  features  the  practice  in  ordinary  ac- 
tions. The  proceeding  is  instituted  by  the  service  of  a  petition  upon  tbe 
owner  of  the  land  sought  to  be  condemned  in  the  same  manner  as  an  ordinary 
summons  is  served.  wTth  a  notice  of  a  time  and  place  that  it  will  be  presented 
to  a  special  term  of  the  supreme  court.  On  presentation  of  the  petition,  tbe 
owner  may  appear,  and  interpose  an  answer,  which  must  contain  a  general 
or  specific  denial  of  each  material  altpgation  of  the  petition  controverted  by 
him,  or  of  any  knowledge  or  information  thereof  suSicient  to  form  a  belief, 
or  a  statement  of  new  matter  constituting  a  defense  to  the  proceeding.  The 
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laenes  tbuB  raised  are  tried  by  the  court,  or  referred  to  a  referee  to  hear  and 
detemiiae.  Exceptions  may  be  filed  and  reviewed  in  the  same  manner  as  in 
ordinary  actions.  If  judgment  is  in  favor  of  the  defendant,  the  petition  will 
be  dismissed,  with  costs,  to  be  taxed  by  tbe  clerk,  at  the  same  rates  as  are  al- 
lowed, of  course,  to  a  defendant  prevailing  in  an  action  in  the  supreme  court, 
including  tbe  allowances  for  proceedings  before  and  after  notice  of  trial.  If 
the  decision  is  In  favor  of  tbe  plaintiff,  or  if  no  answer  has  been  interposed, 
and  it  appears  from  tbe  petition  that  the  petitioner  is  entitled  to  the  relief  de- 
manded, judgment  shall  be  entered  adjudging  that  the  condemnation  of  tbe 
real  property  described  is  necessary  for  public  ase,  and  commissioners  are 
thereupon  appointed.  Section  3372  makes  provision  for  cases  where  answers 
are  not  interposed.  It  provides  that  the  petitioner  may,  before  he  serves  his 
petition  and  notice,  make  a  written  offer  to  tbe  owner  to  puroliase  the  prop- 
erty at  a  specified  price;  and  the  owner  may,  at  tbe  time  of  the  presentation 
of  the  petition,  or  at  any  other  time  previously,  give  written  notice  of  bis 
acceptance  of  the  offer,  and,  upon  filing  the  petition,  with  proof  of  the  offer 
and  its  acceptance,  an  order  may  be  entered  that  upon  payment  of  the  com- 
pensation agreed  upon  the  petitioner  may  enter  into  possession  of  th*  prop- 
erty, and  hold  the  same  for  public  use.  If  the  offer  is  not  accepted,  and  the 
compensation  awarded  by  the  commissioners  does  not  exceed  tbe  amount 
of  the  offer,  with  interest  from  tbe  time  it  was  made,  no  costs  shall  be  al- 
lowed to  either  party.  If  the  compensation  awarded  shall  exceed  the  amount 
of  the  offer,  with  interest  from  the  lime  it  was  made,  or  if  no  offer  be  made, 
the  court  shall,  in  the  llnal  order,  direct  that  tbe  defendant  recover  of  tbe 
plaintiff  the  costs  of  tbe  proceeding,  to  be  taxed  by  the  clerk,  at  the  same  rate 
as  is  allowed,  of  course,  to  the  defendant  when  he  is  the  prevailing  party  in 
an  action  in  tbe  supreme  court,  including  the  allowances  for  proceedings  be- 
fore and  after  notice  of  trial ;  and  the  court  may  also  grant  an  additional  al- 
lowance of  costs,  not  exceeding  5  per  centum  upon  the  amount  awarded. 

The  legislature  obTiously  intended  by  this  se^on  to  provide  indemnity  to 
sn  owner  who  has  been  subjected  to  the  expense  of  an  Investigation  in  case 
of  the  failure  of  tbe  petitioner  to  make  a  preliminary  offer  for  the  property. 
The  steps  in  the  proceeding  are  similar  to  those  for  the  oommencement  ud 
prosecution  at  nn  ordinary  action.  The  petition  Is  served  In  place  of  a  sum- 
mons. The  owner  Is  required  to  appear  and  look  after  the  i^tpointment  of  the 
commissioners.  He  Is  subjected  to  the  trouble  and  expense  of  pr^ring  for 
tbe  hearing  by  procuring  witneaseB.  There  Is  the  same  neceeslty  for  counsel 
as  la  ordinary  actions.  The  hearing  in  snob  cases  frequently  consumes  con- 
siderable time.  The  questions  Involved  are  sometimea  Intric^,  especially  in 
cases  where  the  laud  taken  forms  a  part  d  a  lai^r  tract  owned  by  the  de- 
fendant, and  the  question,  therefore,  of  damages  to  the  remaining  laAd  Is  in- 
volved. The  provision  as  to  an  allowanoeof  additional  costs  does  notdepend, 
as  In  section  S2SS,  upon  an  answer  having  been  interposed,  or  upon  the  pro- 
ceeding being  difficolt  and  extraordinary.  No  such  condition  Is  contained  In 
tbe  section,  but  the  court  Is  given  the  discretion  to  grant  an  additional  allow- 
ance of  costs  when  no  offer  has  bMn  made,  as  in  this  case.  This  provision 
was  undoubtedly  inserted  with  a  view  of  giving  tbe  court  tbe  discretion  of 
granting  an  additional  allowance  of  costs  for  the  purpose  of  compensating 
tbe  owner.  In  a  proper  case,  for  the  expoise  he  may  have  been  subjected  to 
in  summoning  witnesses  and  attending  the  hearing  before  tbe  commissioners 
with  his  oounseL  In  ordinary  real-estate  purchases  the  would-4»e  purchaser  ne- 
gotiates with  the  owner  as  to  the  price  to  be  paid  for  the  land.  When  lands  are 
to  be  condemned  for  public  use,  tbe  petitioner  is  required  by  secUon  8372  to  en- 
ter into  nc^Uatlons  with  the  owner,  and  make  a  reasonable  offer  for  the  prop- 
-erty,  or  incur  the  liaUlity  to  pay  costs  to  the  owner.  The  amount  of  costs  to 
be  recovered  la  not  controlled  by  subdivision  3  of  section  8251  of  the  Code,  for 
tba  hearing  before  the  commissioners  is  not  in  aqy  sense  a  motion  or  a  refer- 
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ence.  Neither  fs  it  controlled  by  section  1015.  for  It  is  not  the  taking  of  an 
account.  Defendant  was  clearly  entitled  to  the  items  of  SIO  and  915  allowed 
bim  for  proceedings  before  and  after  notice  of  trial.  They  are  expressly  men- 
tioned as  items  of  cost  to  whicli  he  was  entitled.  In  the  iiienaorandum  of  de- 
cision ot  the  court  at  special  term,  printed  in  the  ciise.  the  iearned  justice 
states:  "1  think  this  is  a  proper  case  for  allowance  of  costs,  including  trial 
fee,  as  in  hq  action,  and  for  extra  allowance,  if  the  court  had  the  power  to 
grant  it."  We  think  the  court  had  the  power  to  grant  an  extra  allowance  of 
cxntB,  and  should  have  allowed  to  the  defendant,  as  an  aildltional  allowance 
of  costs,  the  sum  of  f 27.50,  being  5  per  cenlum  upon  the  amount  awarded. 

Whether  the  dffendant  is  entitled  to  a  trial  fee  is  a  more  difllcult  question. 
There  was  no  issue  of  fact  or  of  law  in  the  proceeding.  Sections  3367  and 
3:172  speak  only  of  trials  in  connection  with  issues  raised  by  an  answer. 
Strictly  speaking,  the  hearing  before  the  commissioners  Ib  not  a  trial.  It  is 
more  lilte  an  assessment  of  damages  in  an  onlinary  action,  where  no  answer 
has  been  interposed.  While  the  question  is  not  free  from  douht,  we  are  in- 
cltiied  to  think  that  the  appellant  was  not  entilled  to  a  trial  fee.  The  portion 
of  the  order  appealed  from  should  be  modifliHl  so  as  to  give  the  defendants,  in 
addition  to  tlie  ft25  and  the  disbuiBements,  the  sum  of  $27.50  as  an  additional 
allowance  of  costs,  and  the  defendants  should  leoover  at  the  plaiuUfl  oostsof 
the  appeal.   All  concor. 


(Supreme  Court,  Qeneral  Term,  Fourth  DepartmenL  Beptambtr.  ISM.) 

Appeal— Rbtibw—Wbioki  Ol  Bvtobncb. 

Tbe  ooDclusion  of  the  referee  on  confliotlDg  feasttmoBr  wOl  not  be  disfrtet  «^ 

leu  it  ta  dearly  against  the  weight  of  evideaoeu 

App^  from  judgment  on  report  of  referee. 

Action  by  William  L.  Hopkins  against  Menzo  Marlette,  as  BurrlTingafl^ 
ministratoT  ot  Jtlaria  Harrison,  deceased,  to  recover  th«  amount  of  a  promto 
sory  note  alleged  to  have  been  made  by  defendant's  intestate.  From  a  judg- 
ment In  fiiVOT  of  plaintiff  entered  on  the  report  of  a  refwee.  and  from  an  or- 
der denying  defendant's  motion  to  set  aside  and  vaoirte  the  retort  of  tbe  nU 
eree,  and  from  an  order  of  confirmation  of  the  referee's  report,  defendut  a|h 
peala.  Affirmed. 

A^aed  before  Habdht,  F.  J.,  and  MabTZIT  and  MbkwuTi  JJ. 

W.  H.  Johnson  and  MrivWe  Keyea,  tor  appellant.  8.  8.  Bdiek  and  O.  Jf. 
JfayAam,  for  respondent. 

Hardin,  F.  J.  Upon  the  heuing  before  the  rrteree  the  plaintiff  prodneed 
a  promissory  note  In  the  following  words:  *'LAirBB!V8.  April  21. 188S.  One 
day  from  date,  tor  value  received,  I  promise  to  pay  Wm.  Xi.  Hoj^na,  or 
bearer,  one  thouiand  dollars,  with  latere^,  payable  at  my  death.  [Signed] 
Maria  Harruon."  Beoently.  in  two  cases  decided  by  tbe  court  ot  i^ipeals. 
such  an  inetrument  had  been  held  to  be  a  valid  promissory  note.  Cant- 
wHght  Gray,  127  K.  7.  93,  27  K.  B.  Bep.  835;  Begeman  Jfoom  181  ST. 
Y.  462,  80  N.  E.  Bep.  487. 

1.  Whether  the  note  was  genuine  or  not  was  made  oneof  tbe  prlneipal  qnca- 
tions  upon  the  liearlng  before  the  referee.  On  either  side  much  evuenee 
bearing  upun  that  question  was  produced.  The  referee  saw  and  beard  tbe 
witnesses,  and  reached  a  conclusion  npon  their  conflicting  statements;  and» 
applying  the  rule  governing  appellate  courts  in  review  of  such  tindlngs  upon 
evidence  conflicting  and  contradictory.  like  that  found  in  the  appeal  book,  we 
So  not  feel  at  liberty  to  disturb  his  conclusion.  Baird  v.  Mayor,  96  N.  7. 
i76;  Aldridge  v.  Aldridffe,  120  K.  Y.  617.  24  N.  B.  Bep.  1022;  Banh  v. 
ffoes,  57  K.  T.  508.  In  Aldridge  v.  Aldridge,  n^ra,  tt  was  said  that  ■*  to 
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juBtifr  a  rftrenal  It  mtiBt  appear  that  the  findings  were  against  the  weight  of 
eTldenoQ,  or  that  the  proofs  so  cleiirly  predomlnHted  in  favor  of  a  contrary  re- 
sult that  it  can  be  said  with  a  reasonable  degree  of  certainty  that  the  trial 
court  erred  In  its  conclusion," 

2.  We  are  of  the  opinion  that,  the  rulings  made  by  the  referee  and  the  ex- 
ceptinns  taken  thereto  present  no  prejudicial  error.  The  questions  of  fact 
and  the  rulings  made  by  tlie  referee  are  ijiiite  satisfactorily  discussed  in  the 
opinion  of  Pakkkk,  J.,  delivered  at  the  Septeml}er  special  term.  In  Tioga,  In 
deciding  the  motion  to  set  aside  the  report  of  the  referee. 

3.  No  question  whs  mitde  before  the  special  term  last  mentioned,  nor  is 
any  made  by  the  appellant  in  the  brief  before  us.  as  to  the  award  of  costs  in 
this  action,  and  we  therefore  do  not  pass  upon  tliat queatlon.  Judgment  and 
orders  afflrmedi  with  costs.   All  concur. 


People  ex  rtA.  Coxmissionebs  of  II^lio  Ohabxtibs  akd  GoRBECHnoH  v.  . 

Glaze. 

(Supreme  Cmert,  General  Term,  F'tnt  Department.  October  30, 1889.) 

FOLICB  COUST — ApPEUi  to  OBIfERA.L  BbSSIONS. 

Code  Crim.  Proc.  8S  515,  7i'.i,  as  ameadnd  by  Laws  1834,  a  372,  provide  that  "a 
jod^eat  on  conviotion  rendered  hy  a  court  of  special  seraions,  police  court,  police 
magistrate,  or  justice  of  the  peace  in  an;  criminal  Action  or  proceediofrs  or  spe- 
cial proceeding  of  a  criminal  nature  may  be  reviewed  by  tbe  court  of  sessions  of 
the  county  upon  an  appeal  as  prescribed  by  this  article,  and  not  otherwise. "  Seo- 
tion  88  provides  thai  the  courts  of  sessions  are  (1)  the  courts  of  sessions  in  counties 
other  than  New  York,  and  (2)  the  courts  of  general  sessions  to  the  cAXj  and  county 
of  New  Toric.  Held,  that  an  appeal  from  a  Judgment  of  a  police  court  or  police 
maKlstrate  lies  directly  to  the  court  of  genersi  SHssions. 

Appeal  from  court  of  general  sessions,  New  York  county. 

Complaint  against  George  I.  Glaze  as  a  disorderly  person.  From  a  judg- 
ment dismissing  defeodant's  appeal  to  the  court  of  general  sessions,  defend- 
ant appealed.  Reversed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Patterson,  JJ.  ' 

Arnouaa,  Ritch  A  Woot^ford,  (W.  B.  Arnoiua,  of  counsel.)  for  appellant. 
Louit  Hannmnan,  (H.  /.  Appd^  Jr.,  ot  counsel,)  for  respondent. 

Per  Cttriau.  It  seems  to  us  apparent  bytfae  amendments  made  to  sections 
515  and  749  of  the  Code  of  Criminal  Procedure  (which  is  the  latest  expres- 
sion of  the  legislature  regulating  the  practice  iu  criminal  cases  and  special 
proceedings  of  a  criminal  nature)  that  it  was  the  Intention  to  give  a  right  of 
appeal  from  the  lower  criminal  courts  directly  to  the  court  of  sessions  of  the 
county.  The  learned  judge  below,  in  his  criticism  upon  the  language  of  sec- 
tion 749  of  the  Code  of  Criminal  Procedure,  that  it  does  not  refer  to  the  court 
of  general  sessions  of  the  city  and  county  of  New  York,  evidently  overlooked 
section  38  of  that  Code,  which  defines  the  courts  of  sessions.  That  section  is 
as  follows:  "The  courts  of  sessions  are  (1)  the  courts  of  sessions  In  counties 
other  than  New  York;  (2)  the  court  of  general  sessions  in  the  city  and  county 
of  New  York."  Therefore,  wlien  in  section  749  the  term  "the  court  of  ses- 
sions of  the  county"  is  used,  it  evidently  refers  to  the  court  of  sessions  as  dn- 
flned  in  section  38,  which  Includes  the  court  of  general  sessions  in  the  city 
and  county  of  New  York.  It  would  therefore  seem  that  it  was  the  intention 
of  the  legislature  in  these  proceedings  to  adopt  a  uniform  practice  by  clear 
and  explicit  terms,  and  the  right  to  appeal  from  the  conviction  of  a  police 
magistrate  to  the  court  of  general  sessions  in  the  county  of  New  York  seems 
to  be  expressly  given.  The  section  >  reads:  "A  judgment  upon  conviction 
rendered  by  a  police  coort  or  police  magistrate  mskf  be  reviewed  by  the  ooorfe 

*Aa  amended  by  Law  18&4s,  e.  sm 
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of  sesBlons  of  the  eonnty  apon  an  appeal  as  prescribed  bj  this  title,  and  not 
otherwise;"  langaage  in  respect  to  which  there  does  not  seem  to  be  room  for 
any  other  Interpretation  than  that  adopted.  We  are  of  opinion,  therefore, 
that  the  judgment  appealed  from  BbouM  be  reTersed,  and  the  zecord  ranltted 
to  the  court  of  general  sessions  for  further  fotion. 


Goimn  V.  Bizeb  «t  ai. 
(Supreme  Court,  Omeral  Term,  Firet  Department.  October  M,  1808.) 

iKiummoM  Fbicdkitb  Litb— Taurana  or  Nona  bt  Dkbtob. 

Id  an  aadoQ  by  a  jnc^ment  oradltor  sg^nst  tiie  debtor  to  rastraln  the  traBstar  of 
prsminoiy  notes,  an  uijunotion  pendente  Utewill  not  be  granted  wbers  it  Is  oot 
Aown  that  the  Indorsee  was  InsoWeot,  and  the  facts  presented  do  not  neoassarUy 

tend  to  the  oonolorion  of  the  fraadnlent  intent  of  defenoaats. 

Appeal  from  special  term.  New  York  counfy. 

Action  b7  William  Com/ns  against  William  H.  Biker  and  William  B. 
Biker  to  restrain  defendants  from  transferring  certain  promissory  notes. 
From  an  order  denying  pl^ntifl*s  motion  for  an  injunction  pmdmU  lite^ 
plaintiff  appeals.  Affirmed. 

William  Gomyns  is  a  Jadgment  creditor  of  defendant  William  H.  Biker. 
After  plaintiff  obtained  judgment,  William  H.  Biker  sold  a  stock  of  goods  to 
the  William  B.  Biker  &  Son  Company,  and  as  part  consideration  received  cer- 
tain promissory  notes  of  the  company.  It  is  all^;ed  tliat  these  notes  were 
transferred  by  William  H.  Biker  to  William  B.  Biker  without  consideration, 
with  intent  to  defrand  the  creditors  of  William  H..  who  is  Insolvent.  This 
action  was  tvougtit  to  restrain  the  defendants  from  transferring  the  notes 
mentioned,  which  plaintiff  seeks  to  have  applied  to  the  satisfaction  of  bis 
judgment. 

Argued  before  Yan  Bbunt.  F.  J.,  and  O'Brien  and  Lawbbnok,  JJ. 

/.     Adame,  for  appellant.   Thomaa  J,  FarrM,  (D.  MaMa/um,  of  ooun- 

sel.)  for  respondents. 

Yah  BBtTNT,  P.  J.  This  action  was  brought  to  restrain  the  d^endanU, 
William  H.  Biker  and  William  B.  Biker,  from  negotiating,  transferring,  and 
disposing  of  cert^n  promissory  notes,  and  for  other  relief.  A  raotloa  for  an 
Injunction  pendente  lite  having  been  denied,  this  appeal  Is  taken  from  the  or- 
der thereapon  entered.  It  is  Impossible  to  enter  into  a  detailed  discunion  of 
the  faets  daimed  to  be  establislied  by  the  plaintllf,  upon  which  he  founds  bis 
right  to  an  InJunoUon,  without  expressing  our  opinion  as  to  the  weight  d  ces^ 
tain  evidence,  which,  however,  may  present  a  dilferent  aspect  iqwn  the  teial. 
when  the  affiants  are  orally  examined  before  the  court.  Tot  this  reasoo  we  do 
not  think  su(^  dlscossion  should  be  entered  into,  as  It  might,  to  sum  extent, 
hamper  the  court  below,  upon  the  trial  of  the  Issues,  in  its  ctMisldmUoo  of 
such  evidence.  For  the  dlspoaiUon  of  this  motion  it  Is  snffldent  to  say  that, 
in  our  opinion,  no  case  was  made  out  which  would  justify  the  court  tn  grant- 
ing the  extraordinary  relief  sought  to  be  obtained,  Tliere  was  no  proof  or 
allegation  that  the  defendant  William  B.  Biker,  to  whom  this  money  would 
be  paid,  is  Insolvent,  or  In  any  way  unable  to  respond  to  any  claim  whUh  the 
plaintiff  might  make  against  him.  And,  further,  relief  of  this  extraordinary 
cliHracter  should  not  be  granted  simply  because  our  sospieions  might  be  ex- 
cited as  to  the  regularity  of  any  given  transaction.  The  faets  presented  most 
necessarily  tend  to  the  o(»iclusion  of  the  fraudulent  intent  d  the  parties 
against  whom  relief  Is  sought.  And,  In  using  tlds  language  In  respect  to 
euspleian,  we  do  not  Intend  to  eharacterlM  In  any  way  the  effset  which  the 
proof  anbmitted  had  upon  our  ntinds,  or  to  intimate  that  the  tramaetiona  xe- 
feired  to  seem  to  us  to  be  suspicious  or  otherwise.  As  already  atated.  we 
■ire  to  leave  tin  question  of  the  effect  at  any  evidence  whi<^  nay  be  offered 
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npOD  the  trUt  both  upon  the  part  of  the  platatlff  and  the  difaodsBta,  »• 
tirely  open  for  the  court  below.  The  order  should  be  Antmedi  with  910 
ousts  and  cUsbunements.  All  concur. 


In  fif  DWXQBT'S  SflZ4m 

In  re  Lee. 

(eirivreme  Count,  Omeral  Tmn,  FiftA  Departmmt.  Ootober  n,  1881) 
Wnxe— OosBZBnonoir— Bbqubbt  to  Dbbtob. 

A  baqaest  of  all  debts,  dues,  ud  demaade  held     tetUtrlz  asalut  the  exeeutov 

and  his  wife  does  not  indnde  a  Iwnd  and  mortgage  giTen  by  them,  and  owned  hf 
testatrix  at  hei>deatb,  where  It  apiwars  that  the  exeoator  and  bis  wife  were  in- 
debted to  testatrix  on  other  accounts ;  that  testatrix  knew  tbat  a  third  person,  who 
had  purchased  the  mortgaged  premises  from  the  executor,  bad  assumed  parment 
of  the  mortgage,  and  baa  retained  out  of  the  purchase  price  a  sum  eonal  to  It ;  tbat 
ber  estate  was  small ;  and  tbat  the  chief  object  of  her  bounty  was  her  only  child, 
a  son  la  years  old,  whom  she  had  no  possible  reasoo  of  dsprivlng  of  Uie  bond  and 
mortgage,  amounting  to  one  fourth  of  her  estate,  in  favor  of  the  executor  and  bia 
wife,  who  were  strangers  to  ber,  and  bad  no  clalins  on  ber  boun^. 

Appeal  from  surn^ate'e  oonrt,  Allegany  county. 

John  E.  Lee.  as  execator  of  the  will  of  Carrie  E.  Dwlgbt.  was  on  the  final 
settlement  of  his  accounts  compelled  by  the  decree  of  the  surrogate  to  aooount 
for  a  certain  bond  and  mortgage  as  assets  of  the  estate.  From  that  deeree 
he  appeals.  Affirmed. 

The  decree  was  entered  February  9. 1892,  and  determined  that  the  sum  Be- 
cured  to  be  paid  by  a  bond  and  mortgage  given  April  3,  1885,  by  John  E. 
Lee.  the  executor,  and  his  wife,  Emma  A.  Lee,  to  Eidward  J.  Farnham,  and 
by  Farnham  assigned  to  the  testatrix,  did  not  belong  to  the  executor,  and  that 
he  should  account  for  the  same  as  assets  of  the  estate.  On  the  11th  day  of 
July.  1689,  Oarrie  E.  Dwlgbt,  then  residing  at  WellsTiUe,  IS.  Y..  made  and 
published  her  last  will  and  testament,  and  in  the  month  of  October  following 
she  died.  The  will  was  duly  admitted  to  probate.  It  provided  for  the  pur^ 
chose  of  a  lot  in  the  oemetery,  the  erection  of  a  suitable  headstone,  the  pay- 
ment of  funeral  charges  and  expenses  of  administering  the  estate,  the  pay- 
ment ef  her  debts*  and  bequeaths  her  property  as  follows:  **I  will,  devise, 
and  bequeath  to  Effle  Bwight  my  organ,  family  fiibie»  one  set  of  silver  tea- 
spoons, one  bed  and  bedding.  1  wilt  and  bequeath  two  oil  paintings  And  wil- 
low rocking  chair  to  Mrs.  Nett  6off,  of  Potter  county,  Pa.  I  will  and  t>e- 
queath  to  my  sister.  Hrs.  Nina  Hull>ert.  all  my  wearing  apparel.  I  will  and 
bequeath  to  John  E.  Lee  all  debts,  dues,  and  demands,  of  name,  nature,  or 
kind  soever,  I  hold  against  him  and  his  wife;  my  trunk;  and  any  keepsakes 
he  may  wish.  I  will,  devise,  and  bequeath  to  my  dear  and  beloved  son, 
Joseph  K.  Dwight.  my  gold  watch  and  chain ;  best  bedroom  set  and  bed,  com- 
plete; silver-placed  knives  and  forks;  and  all  the  rest,  residue,  and  remainder 
of  my  estate,  except  the  remainder  of  my  household  furniture,  which  is  to 
be  divided  as  my  executor  thinks  best,  or  sold.  In  case  the  same  is  sold,  the 
proceeds  to  belong  to  my  sod."  The  will  then  provides  for  the  appointment 
of  a  guardian  to  take  charge  of  the  property  for  the  son,  and  invest  the  same, 
and  pay  to  him  yearly  or  oftener  the  interest  for  his  education  and  support, 
and  appf^ts  John  £.  Lee  execator.  Mrs.  Dwight  was  at  the  time  of  mak- 
ing her  will  and  at  her  death  a  widow.  Joseph  was  her  only  child,  and  on^ 
next  ctf  kin.  Her  estate  was  worth  about  $7,000.  It  appears  tiy  the  deeree 
entered  that,  after  allowing  for  all  the  inorease,  the  total  amount  of  the  prt^ 
erty  to  be  distributed*  including  the  bond  and  mort^^  in  controversy,  was 
$6,994.20.  In  April,  1885,  Mrs.  Lee  and  her  husband,  John  E.  Lee.  gave 
to  Edwaid  J.  Farnham  a  bond  conditioned  to  pay  the  sum  of  $1,200,  and  as 
ccrflatOTSl  thereto  gave  a  mortgage  upon  lands  in  Peonsyivanta.  In  Septraa- 
ber,  1887.  Farnham  asftlgnad  Uw  bond  and  mortgage  to  the  deceased,  who 
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oontlnaed  to  own  the  same  nntU  the  time  of  her  death.  In  April.  I8SS,  Mrs. 
Lee  and  her  husband  conveyed  the  mortgaged  laticis  to  S.  £.  Criltendf>a. 
Crittenden  retained  out  of  the  purchase  price  of  the  land  a  sum  equal  to  the 
amount  of  the  mortg^e,  with  interest.  On  the  12th  of  April,  18^,  Critten- 
den p»id  to  John  E.  Lee,  as  agent  for  the  deceased.  $25,  to  apply  upon  the 
Interest  on  the  mortgage.  Mn.  Lee  was  indebted  to  Mrs.  Dwight  at  the 
date  of  the  will  In  the  sums  of  $170  and  953,  in  addition  to  her  indebtedness 
upon  the  bond  aforesaid.  Mr.  Lee  owed  the  deceased  at  the  time  of  her  death 
75  cents.  There  was  unpaid  upon  the  bond  and  mortgage  at  the  date  of  the 
inventory  61,246. 

Argued  before  Dwioht,  F.  J.,  and  Maooubbb  and  Lewis*  JJ. 

CeUeb  8.  HalU  tor  appellant.  Ciar»ne$  A.  Famwn,  fomrespondentL 

Lewis,  J.  The  question  is,  were  the  bond  and  mortgage  included  in  the 
bequest  to  John  E.  Lee?  It  is  true,  as  contended  by  the  appellant's  counsel, 
that  the  language  of  the  will  Is  snfflclently  broad  to  carry  the  bond  and  roorl* 
gage  to  Lee,  but  we  are  at  liberty,  in  giving  construction  to  this  provision, 
to  look  at  the  surrounding  circumstances,  the  situation,  condition  in  life,  of 
the  testator,  the  amount  of  the  estate,  and  the  condition  of  those  naturally 
dependent  upon  her  bounty.  Where  tliere  are  two  equally  probable  interpre- 
tations <^  the  language  of  s  will.  "  tliat  one  is  to  be  adopted  which  prefers  the 
kin  of  the  testator  to  strangers. "  Quinn  v.  Hardenbrook,  54  N.  Y.  83 ;  Wood 
V.  MiteJianit  92  N.  Y.  375.  Words  in  general,  whether  technical  or  popnlnr, 
are  to  be  taken  in  their  plain  and  usual  sense,  unless  a  rlear  Intention  to  use 
them  In  another  sense  can  be  collected,  and  that  sense  ascertained.  Scbouler, 
Wills,  §  472,  Abroiid  or  restricted  meaning  maybe  given  words  to  arrive  at 
the  intention.  The  terms  that  are  used  in  a  will  are  to  be  construed  acoord- 
iOK  to  the  ordinary  acceptation  of  langu^e  in  the  transactions  of  mankind. 
Williams,  Ex'rs,  §  1080.  The  bequests  to  Effle  Dwight,  who,  we  assume, 
was  a  relative  of  the  deceased,  and  to  her  sister  and  Mrs.  Ooff,  were  of  sm^ll 
value.  She  was  providing  in  her  will  for  the  education  and  support  of  her 
only  child,  12  years  of  age.  The  amount  that  she  could  leave  him  in  any 
event  was  small.  His  welfare  was  undoubtedly  the  chief  thing  she  had  in 
mind.  No  reason  appears  wbyshe  should  give  to  Mr.  Lee,  who,  so  far  as  ap- 
pears, had  no  claim  upon  her  bounty,  nearly  one  fourth  of  her  entire  estate. 
Had  she  intended  to  bequeath  to  Lee  the  bond  and  mortgage,  she  would  nat> 
orally  have  mentioned  them  specifically.  A  person  learned  in  the  law  would 
have  understood  that  the  wonis  used  included  the  bond  which  represented 
the  Indebtedness,  and  carried  the  mortgage  given  as  collutenl  to  It.  bnt  It 
may  well  be  doahted  tf  Mrs.  Dwight  so  ondemtood  it.  Mrs.  Dwight  knew 
that  the  real  estate  upon  which  the  mortgage  was  a  lien  had  been  transferred 
to  Crittenden.  He  bad,  three  months  before  she  made  her  will,  pidd  interest 
tAereou  to  Mr.  Lee,  the  testatrix's  agent.  We  assume  that  he  paid  It  to  Mrs. 
Dwight,  as  It  wais  his  duty  to  do.  Knowing  thid  Crittenden  had  purchased 
the  land  upon  which  her  mortgage  was  a  lien,  and  that  he  intended  to  pqj  the 
mortgage,  she  nndoubtedly  had  been  informed  that  he  had  retained  tmm  the 
pnrchase  price  a  sum  equal  to  the  amount  of  the  mortgage^  Under  the  eir- 
cumstances,  she  wonld  naturally  look  to  him  as  the  person  to  pay  the  mort- 
gage, and  not  to  Mr.  and  Mrs.  Lee.  The  language  used  In  the  bequest  to 
Lee,  to  the  oomprehpnslon  of  a  person  in  the  station  of  life  of  Mrs.  Dwight, 
wonld  Inolode  only  the  indebtedness  of  Mr.  and  Mrs.  Lee,  mentioned,  amounU 
ing  to  $200.  and  a  smaU  amount  due  from  Lee.  As  she  Intended  to  make 
Mr.  Lee  the  executor  of  b«r  will,  she  was  willing  to  foiiflTe  blm  and  hto  wife 
their  indebtedness  to  her,  but  had  not  in  mind,  we  think,  to  include  the  bond 
and  mortgage.  Such  a  purpose  on  the  part  of  the  testatrix  would  excite  sur- 
prise and  Inquiry  as  to  her  ressons  for  giving  so  large  a  proportion  of  her  es- 
Ute  to  one  having,  so  far  as  appears,  no  ehilm  upon  her  bounty,  to  the  detil> 
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ment  of  a  son.  whose  wti&re,  we  most  assumot  was  i  matter  of  solicitude 
to  lier.  This  construction  makes  the  plan  and  purpose  of  the  will  harmooi- 
ouH.  The  constractlon  given  to  the  will  by  the  surrogate  meets  with  our  ap- 
proval, and  the  decree  appealed  from  should  be  affirmed*  with  costs  to  the 
respondent*  to  be  paid  out  of  the  estate.  All  concur.  • 


In  rt  MoCastht's  Will. 
(SuvTtme  Court,  Qeneral  Term,  F\fVi  Department.  October  tl,  180S.) 

1.  WnxB— Hbhtal  CAPAorrr— BviDBVOH. 

A  flndlng  that  a  deoedent  was  <tf  UBSOQBd  mtnd  when  his  will  wm  encuted  win 
not  be  dlawrbed  on  appeal  where  it  Is  muUapttted  that  deoedenti  who  was  over  81 
years  <dd,  had  for  ■mne  time  before  the  date  of  the  Instroment  been  ill  of  an  tneor* 
Able  disease,  aod  that  his  physician  had  ceased  to  treat  him,  beosase  he  ooQid  do 
nothiiiR  to  arrest  the  proeress  of  the  disease,  and  there  is  evidence,  though  con- 
fliotine,  that  on  the  du  toe  instriunent  was  eigned  deceased  was  lying  bel;^eu  on 
his  bed,  with  mind  BouniHdredas  tobennabletooarryonoonvenatlcni,  or  tocosa* 
prehend  questtons  put  to  nlm.  * 

%  Fbitilbobs  CoHHTtNiOATioKs— Inravonoin  to  Duw  Wii^u 

InstroctloDS  given  to  an  attorney  by  a  person  intending  to  make  a  will  are  prlvU 
leged  communlcationa.  and  the  attorney  cannot  testify  as  to  soch  instmotlons,  un- 
less they  were  given  In  the  hearing  or  presence  of  some  third  person.  Loder  t. 
WhelvUv,  18  N.  E.  Bep.  874*  111  H.  T.  SN;  in  TV  Colemom  19  KB.  Bap.  71,  lU  N. 
Y.  280,-folIowed. 

M.  TbASSACTIONS  with  DBCaDBHTS. 

Evidence  as  to  a  testator's  plvrtcal  ooodltlon  whea  witness  reached  his  hMM^ 
and  aa  to  whether  he  left  his  Moroom  after  her  arrival,  la  not  ol^eoUooable  as  r» 
lating  to  peratmal  transactions  or  oommnnioationi  with  a  deoedent. 

Appeal  from  surrogate's  oourt,  Ontario  county, 

Proceediogs  to  probate  an  Instrument  alleged  to  be  the  last  will  of  John 
McCartliy,  deceased.  From  a  decree<of  the  surrogate  refusing  probate  on  the 
ground  that  deoedent  was  mentally  incompetent  to  malce  a  will,  proponents 
appeal.  Affirmed. 

For  decisions  on  former  appeals,  see  8  X.  T.  Supp.  578,  and  14  T.  . 
Supp.  2. 

Argued  before  Dwioar,  F.  J.,  and  Macohbeb  and  Lbwis.  JJ. 
John  B,  Bean,  for  appellants.   B,  B.  Baekarutou,  for  respondenti. 

Lewis,  J.  The  will  in  controversy  bears  date  the  16tb  day  of  November. 
1888,  and  the  deceased  died  on  the  22d  of  December  following.  The  surrogate 
found  tiiat  McCarthy  was  at  the  time  of  the  alleged  execution  of  the  instru- 
ment propoonded  as  his  will  of  unsound  mind  and  memory,  and  not  competent 
to  execute  the  same.  The  deceased  was  82  years  old  and  upwards  when  he 
died.  He  had  been  for  some  time  before  t^e  16th  of  Kovembpr.  the  date  of 
tlie  will,  very  seriously  ill  with  an  incurable  disease.  His  mind  was  in  a  very 
feeble  condition.  His  physician  had  ceased  to  threat  him,  giving  as  a  reason 
that  be  could  do  nothing  further  to  arrest  the  progress  of  the  disease.  The 
evidenoe  tends  to  show  that  on  the  day  the  will  waa  signed  McCarthy  was 
lying  helpless  upon  his  bed*  and  that  his  mind  was  so  impaired  that  he  was 
unable  to  carry  on  conversation.  Tlie  testimony  as  to  his  condition  was 
quite  conflicting!  but  it  fairly  establishes  that  it  was  a  great  difficulty*  if 
not  impossible*  for  blm  to  comprehend  the  quesHons  that  were  put  to  him, 
and  it  Ifl  very  doubtful  If  he  had  sufficient  strength  of  mind  to  comprehend  the 
nature  and  effect  of  the  act  of  executing  the  will.  The  surrogate,  who  saw 
the  witnesses  and  heard  their  testimony,  has  found  as  a  fact  that  he  did  not 
have  suflloient  strength  of  mind  to  execute  a  will.  His  flndlnga,  we  think* 
were  Justi  fled  fay  the  evidence,  and  should  not  be  disturbed,  unless  errors  were 
committed  npon  the  trial  requiring  a  reversal.  Section  2545  of  the  Oode  ct 
Civil  Froeednre  provides  that  tlie  decree  of  a  snrrogste  in  admitting  or  rejeet- 
ing  a  will  most  not  be  revnsed  for  an  error  in  admitting  or  rejecting  eTidenoe. 
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unless  It  appear  to  the  appellate  ooart  that  the  exceptant  ww  neoeBsarily  prej- 
udiced thereby.  The  conversation  between  iln.  McCarthy*  the  widow  of 
the  deceased,  and  the  attorney.  Nicholas,  was  incompetent  and  immaterial. 
8hp  tratifled  that  It  occurred  after  the  death  of  her  husband.  It  oonaisted 
mafhly  in  the  advice  of  Mr.  Nicholas  to  her  not  to  oppose  the  probate  of  the 
will, -and  promises  on  his  part  that  he  would  not  take  an  active  part  In  the 
proceedings  to  prove  the  will.  While  it  was  incompetent  evidence,  it  fa  not 
apparent  that  it  necessarily  or  probably  had  any  effect  upon  the  decision  of 
the  surrogate.  The  question  put  to  Mr.  Nicholas,  tbf  attorney  who  drew  the 
will,  as  to  who  gave  him  the  instructions  to  draw  tlie  will,  was,  we  think, 
properly  excluded.  He  testified  that  he  did  not  get  the  Instructions  from  any 
other  person  than  John  McCarthy,  the  testator.  The  surrogate  properly  held 
that  the  testimony  was  incompetent,  unless  the  instructions  were  given  in 
the  hearing  or  presence  of  some  other  person  than  the  testator  and  the  wit- 
ness. Loder  v.  WJulplej/,  111  N.  T.  239,  18  N.  E.  Bep.  874;  Fn  re  Coleman. 
Ill  Nt  Y.  220,  19  N.  E.  Rep.  71.  Dr.  Bodenberger  gave  evidence  tending  to 
show  that,  in  his  opinion,  McCarthy  was  competent  to  make  the  will.  He 
denied  that  he  had  stated  otherwise.  It  was  competent  to  contradict  him  by 
showing  that  he  had  stated  that  the  deceased  was.  In  his  opinion,  not  compe- 
tent to  make  a  will.  The  question  pat  to  the  witness  Mary  Ann  Lynch,  viz.: 
"Could  McCarthy  at  any  time  after  the  15th  of  November,  1S88,  carry  on  a 
connected  conversation  with  anybody?"  was  objectionable,  as  calling  for  the 
opinion  of  an  inexpert  witness ;  but  it  Is  apparent  from  what  followed  that  the 
answer  did  not  injure  the  proponent's  case.  The  surrogate  understood  her 
answer  to  mean  simply  that  the  witness  thought  that  McCarthy  was  so  weak 
that  he  did  not  possess  sufficient  physical  strength  to  carry  on  a  connected 
conversation.  The  testimony  of  Mrs.  Nobles  as  to  what  her  father's  physical 
condition  was  when  she  reached  home,  md  whether  he  left  his  bedroom  after 
she  arrived,  did  not  relate  to  any  personal  transaction  or  communication  be- 
tween her  and  her  father,  and  was  not  objectionable.  This  case  has  been 
thoroughly  litigated.  It  bis  been  tried  by  the  surrogate  three  times,  and  this 
is  the  third  appeal  to  this  court.  We  think  the  findings  of  the  surrogate 
fairly  sustained  by  the  evidence,  and.  as  we  find  no  errors  occurring  upon  the 
trial  of  sufficient  importance  to  justify  a  reversal,  the  decree  appealed  from 
should  be  affirmed,  with  coats  to  the  proponent  and  contestabta,  to  be  paid 
out  of  the  Mtate.   All  conoar. 


Smith  9*  Mora. 

{Sujrrtme  Oourt,  Oensrat  Term,  fifth  DopcmtmmL  October  tt,  laot) 

Banonox  or  BviDKnm— HuofLsss  Eaaoa. 

bi  mu  aotloo  on  a  Bohemian  oata  note,  tiie  defense  was  that  it  had  been  obtained 
by  the  fraudulent  repreaentaUoo  that  the  company  from  whlob  the  oats  were  por- 
onaaed  was  worth  $100,000,  and  that  defendant  relied  on  a  bond  given  him  by  tlie 
oompany,  agreeing  to  sell  for  him  the  following  yeu  a  snflldent  quantity  of  oats 
to  eiiBble  him  to  realise  tlOO  more  than  the  amoant  of  the  nota.  Meld,  that  a* 
error  In  ezolndiog  eTidenoe  that  the  oompany  waa  worth  tHilyfLO,000  was  h«m> 
•  leu,  as  suob  evidence  would  show  that  the  compaoj  was  responilble  tor  maav 

times  the  amount  of  its  obligation  to  defendant. 

Exceptions  from  circuit  court. 

Action  by  Albert  C-  Smith  against  Charles  £.  Molt  on  a  promissory  note. 
The  court  directed  a  verdict  in  plaintiff's  favor,  and  defendant  moved  for  a 
■  new  trial.  Defendant's  exceptions  were  directed  to  be  heard  at  the  genenU 
term  in  the  first  instance.    Bxceptions  overruled. 

Argued  before  Dwioht,  P.  J.,  and  Macohbbb  and  Lewis,  JJ. 

Oharim  A.  Wtdmar*  tot  plaintiff.   Thtmuu  ift  DnrntmO,  fw  defendent. 

Lewis,  J.  This  is  an  action  to  reeorer  upon  a  promlBBury  note  tSOO. 
^ven  fbr  20  bnabels  at  Bohemian  cats.  Tb«  defense  was  that  tba  note  was 


DigitizGd  by  Google 


Snp.  Qf]  B0CHE8TBB  DIBTILLQia  00.  «•  BAST.  583 

obtained  by  the  fnnduleirt  repneenMlon  that  the  oat  ODntpany  wltti  which 
tbe  contract  was  made  wm  worth  $100,000,  and  that  the-  defendant  relieil 
upon  a  bond  given  to  him  by  the  company,  agreeing  to  sell  for  him  ttie  fol- 
lowing year  twice  the  amount  of  oats,  out  of  which  the  defendant  was  to 
realize  flOO,  The  company  failed  to  perform  its  contract.  Xo  prove^tha 
falsity  of  the  repreMotatlons  the  d^endant  offered  in  evidence  two  annual 
reports  made  tqr  the  company,  and  filed  in  the  office  of  the  secretary  of  atate  ot 
the  state  of  Michigan,  showing  that  the  company 'a  aasets  amou  nted  only  to  $10,- 
OOU.  Oneof  these  reports  horedateand  wasflled  theyear  tbe  note  was  given. 
The  other  bore  dateand  was  filed  tbe  following  year.  Tbe  reports  were  pn^ 
erly  certified.  Under  the  plaintiff's  objection,  they  were  excluded  as  im- 
material, incomp^ient,  and  hearsay.  While  the  correctness  of  this  ruling 
may  be  doubted,  we  do  not  see  tliat  tbe  defendant  was  injured  thereby.  The 
reporta,  if  admitted,  would  liave  shown  the  company  to  have  been  worth  at 
least  410,000.  The  amonnt  tbe  plaintiff  could  realize  out  ot  the  fcransaclion 
in  any  event  was  9400, — tbe  amonnt  of  the  note  and  flOO  profit.  Had  the 
reports  been  admitted  in  evidence,  tliey  would  have  shown  that  the  company 
was  responsible  for  many  times  that  amount.  The  exceptions  should  be 
overruled,  and  the  defendant's  moUon  fora  new  trial  denied,  and  the  plaintiff 
shouUl  have  judgment  foi^the  amount  of  the  notei  Interest  and  costs.  All 
emcor. 


BooBESTSB  DxamuHa  Go. «.  Bazt* 
(AtproM  Court,  Qenaral  T*rm,  Fifth  Dejiartment.  Ootdber  SI,  1893.) 

1.  Chattbl  Hobmaobs— Cbops  to  bb  Plastbd— Biohts  or  8obbb<)ubnt  Orbditoiu. 
A  obBttal  mortgage  oa  potatoes  to  be  planted  after  Ita  execntlon  1b  Invalid  as  to 
nbseqaent  pureoaiera  aod  attachtng  creditors  of  tbe  mortgagor,  since  annual 
crops  raised  from  planted  seed  hare  not  eren  a  potential  existence  before  tbe  seed 
is  put  In  the  ground ;  and  a  tale  under  exeootlon  levied  against  the  growing  crop 
Irives  the  purchaser  a  valid  title  as  a^inst  tbe  nnirtgagea  or  a  suoMv>ent  pur- 
sbaier  on  foreclosure. 

Sl  Sakb— Gbop  Pl^tbd  Bbtorb  Ain>  Anaa  Execution  or  Mortoaob. 

The  Intermingling  tbe  purchater  on  foreclosure  of  tbe  crop  raised  from  seed 
planted  both  before  and  after  the  exeonldon  of  the  mortgage  gives  bim  no  right  to 
retain  tbe  entire  orop,  where  the  evidence  shows  the  quantity  obtaiapd  from  each 
planting :  and  the  purchaser  at  the  execution  sale  la  entitled  to  the  portion  obt^ned 
»om  seed  planted  after  the  exeouttoo  and  delivery  of  the  mortgagSb 

ExcepUona  from  drcult  court,  Monroe  county. 

Action  1^  the  Bochester  Distilling  Company  against  Asa  Bazy,  to  recover 
certain  prasonal  property,  with  damages  for  the  withholding  thereof.  Tbe 
court  directed  a  venlict  for  plaintiff  as  to  a  portion  of  the  property,  aqd  for 
defendant  as  to  another  portion.  Plaintiff  duly  excepted,  and  tbe  exceptions 
were  ordered  to  be  heard  at  general  term  In  the  first  Instanee.  Exceptions 
sustained. 

Argued  before  Dwiqqt.  P.  J.,  and  Maoombek  and  Lswis,  JJ. 
Qeorge  D.  Heed,  for  pliiintiff.   De  MerviUa  Page,  for  defendant 

Lewis.  J.  The  plaintiff  obtained  a  judgment  against  one  Philip  P.  Lovell 
in  the  supreme  court,  county  of  Munroe,  on  the  l3th  day  of  I'ebruary,  1890, 
for  tl47.44.  A  transcript  of  the  judgment  was  filed,  and  the  judgment  dock- , 
eted  in  Steul>en  county  tlie  following  day.  Lovell  was  the  lessee  of  a  farm  In 
the  county  of  Steuben  in  the  year  1890.  On  the  30th  day  of  April,  1890,  be 
gave  a  chuttel  mortgage  to  Esak  Page,  to  secure  the  payment  of  money  bor- 
rowed of  Mr.  Page,  and  also  to  secure  Mr.  Page  as  his  accommodation  indoroer. 
The  mortgage  was  given  upon  the  cliattels  and  property  described  therein  as 
follows:  "The  grass  now  growing  on  the  premises  leased  of  Drake  and  Searle, 
assignee."  etc.,  f  being  the  farm  mentioned;)  "also,  all  the  com,  potatoes,  oats* 
and  beans  which  are  now  sown  or  plant«t,  or  which  are  hereafter  sown  or 
planted  during  the  next  year,  on  the  above  described  premises,  and  two  new 
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boats  made  by  Bennett.  **  Lovell  planted  aboat  fbnr  aorn  of  t  be  Ian  d  to  potatoes, 
and  be  also  planted  some  beans.  All  ot  the  planting  was  done  after  the  ex- 
ecution and  d^iverj  of  the  mortgage!  except  about  one  acre  of  potatoes,  which 
were  planted  before  the  mortgage  was  given.  An  execution  was  issued  upon 
the  plaintiff's  judgment  against  Lovell.  and  the  sheriff,  on  the  5th  day  ot  July, 
1890,  made  a  levy  upon  the  growing  crops  of  potatoes  and  beans  aforesaid. 
He  advertised  and  sold  them  on  the  l6th  day  of  August,  1890,  to  the  plaintlGf. 
Mr.  Page,  bearing  of  the  levy  thus  made  upon  the  potatoes  and  twans  by  the 
plaintiff,  advertised  and  sold  tliem  under  his  chattel  mortgage  on  the  15th  day 
of  J  uly,  1890,  to  the  defendant.  The  defendant  took  possession  of  them,  and 
when  they  ripened  be  harvested  them,  and  refused  to  deliver  them  to  the 
plaintiff  upon  demand  made,  and  the  plaintiff  brought  an  action  to  recover 
poasesston  of  the  potatoes  and  beans,  with  damages  for  the  withholding 
thereof.  At  the  close  of  the  evidence  both  parties  asked  for  the  direction  of 
a  verdict  in  their  favor,  respectively.  The  court  directed  a  verdict  fwthe 
plaintiff  for  the  Iwans,  and  for  the  defendant  for  the  potatoes,  to  which  decision 
theplaintiff  duly  excepted,  and  the  exceptions  were  ordered  to  be  beard  at  gen- 
eral  term  in  the  first  instance.  By  consent  of  parties,  the  value  of  the  beans 
was  fixed  ftt  6  cents,  and  the  valae  of  tbe  potatoes  at  •118.80,  with  079.20 
damages  for  their  detention. 

Tbe  sale  under  the  execution  gave  to  the  plaintiff  title  to  the  potatoes  and 
beans,  unlffls  the  contention  of  ibe  defendant  can  be  sustained,  that  be  got 
title  totbem  by  virtue  of  the  sale  under  the  chattel  mortgage.  The  mortgage 
WHS  concededly  given  for  a  good  and  valuable  consideration,  and  was  duly 
filed.  It  is  contended  by  the  plaintiff  that  a  verdict  sliould  have  been  directed 
in  its  favor  as  to  tbe  potatoes,  as  well  as  tbe  beans,  but  that,  in  any  event, 
plaintiff  was  entitled  to  recover  that  part  of  the  potatoes  planted  after  the 
execution  and  filing  of  the  mortgage.  As  against  sulnequent  purchasers  and 
attaching  creditors,  a  chattel  mortgage  cannot  be  given  for  property  nut  in 
existence,  so  as  to  vest  the  title,  when  it  comes  into  being,  in  the  mortgagee. 
Cressey  v.  Sabre,  17  Hun,  120.  There  are  exceptions  to  tbls  doctrine.  It  is 
held  that,  as  between  landlord  and  tenant,  because  of  the  fact  that  the  land- 
lord owns  the  soil,  the  tenant  may,  even  as  against  creditors  and  pnrchasera, 
pledge  crops  to  be  raised  as  security  for  the  payment  of  the  rent,  thereby  giv- 
ing the  landlord  an  equitable  lien  upon  the  after-planted  crops.  Andrew  v. 
Newcomb,  82  N.  T.  417;  Butt  v.  Ellet,  19  Wall.  544.  Crops  not  yet  grown, 
but  which  grow  spontaneously,  the  roots  thereof  being  in  the  soil  when  the 
mortg^e  is  given,  are  held  to  have  such  a  potential  existence  as  that  they 
may  be  mortgaged.  Annual  crops  raised  from  planted  seed  cannot  be  said  to 
have  even  a  potential  existence  before  the  seed  is  put  in  the  ground.  The 
pliilntlff  and  Mr.  Page  were  both  creditors  of  Lovell.  Plaintiff  secured  the 
first  lien  by  the  levy  made  on  the  6th  of  July,  and  no  reason  is  apparent  why 
the  defendant  has  any  equity  superior  to  the  plaintiff.  Page  occupied  the 
relation  simply  of  a  creditor  of  Lovell.  He  had  no  interest  in  the  farm.  He 
took  bis  mortgage  to  secure  tlie  payment  of  money  loaned  to  Lovell,  and  to 
secure  hira  as  LovelPs  indorser.  There  was  no  delivery  made  of  the  property 
prior  to  the  levy  of  the  plaintiff. 

We  think  the  plaintiff  had  a  prior  lien  upon  the  crops  planted  after  the  d(^ 
livery  of  the  mortgage.  An  embtirrassment  arises  t>ecause  of  the  minting 
of  tlie  potatoes  which  were  planted  before  tbe  giving  of  the  mortgage  and 
tiiose  that  were  planted  after.  The  evidence  tends  to  show  about  the  quan- 
tity that  was  obtained  from  each  planting.  The  plaintiff  was  not  responsible 
for  the  intermingling;  that  was  done  by  the  defendant.  There  should  have 
been  a  direction  of  a  verdict  for  the  plaintiff  for  the  potatoes  that  were  ob- 
tained from  those  planted  after  the  execution  and  delivery  of  the  mortage, 
as  well  as  for  the  beans.  A  new  trial  should  be  granted,  costs  to  abide  tbe 
event  of  tbe  action.  All  concur. 
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'WOLTB  «.  BeITSDIOT. 
rSupreme  Cov/i%  Ctmeral  Term,  Fifth  Department.  October  21, 1893.) 

HmBUCD  Afl  Win'8  AOENT— Etidbhob. 

In  an  actiOD  agftlttst  a  married  woman  for  work  performed  on  ber  premises  por- 
•aaat  to  a  contract  entered  loto  with  her  boBband,  tba  basband's  declaration,  when 
be  employed  plaintiff,  not  made  Id  hts  wife's  presence,  that  be  Is  her  agent,  with 
authority  to  make  the  empl<Hrment,  is  not  Mnding  on  ber,  and  does  not  prove  that 
be  had  the  authority  olaimed  by  him. 

Appeal  from  Ki^ara  county  court. 

Action  by  William  Wolfe  against  Christine  Benedict  for  work  and  labor 
performed  for  defendant.  The  action  was  originHllj  brought  in  justice's 
court,  where  plaintiff  recovered  a  judgment.  Frum  a  judgment  of  ttie  connty 
court  reversing  the  justice's  judgment,  plaintiff  appeals.  Affirmed. 

Argued  before  Dwight,  P.  J.,  and  Macombbr  and  Lewis.  JJ. 

Charlet  Hiekegt  for  appellant.    W,  T,  Pottert  tor  respondent. 

Lewis,  J.  This  acti(Mi  was  brought  to  recorer  compensaUon  for  labor  per- 
formed by  the  plaintiff  bi  and  about  the  dwelling  bouse  and  premises  occupied 
1^  Mr.  Bt-nedict  with  his  wife;  the  defenitant,  His.  Benedict,  being  theowner 
of  the  house  and  premises.  The  plaintiff  claimed  that  he  was  employed  to 
work  for  the  defo^ant  by  her  husband,  and  that  the  husband  was  defendanVs 
ugent.  and  antborized  to  thus  employ  hini.  Plaintiff  relied  solely  upon  the 
statement  Ot  Mr.  Benedict,  when  he  employed  plaintiff,  that  he  was  Mrs. Ben- 
edict's  agent,  and  authorized  to  employ  the  plaintiff,  to  prove  the  employment. 
Both  Mr.  and  Mrs.  Benedict  testified  that  they  resided  upon  the  premises  as 
a  family,  and  that  Mr.  Benedict  had  no  authority  to  employ  the  plaintiff  to 
work  fur  Mrs.  Benedict.  The  proof  was  that  Mr.  Benedict  provided  for  and 
supported  the  family.  Mr.  Benedict's  declaration  that  he  was  agent  for  de- 
fendant, if  made,  proved  nothing  towanls  making  a  case.  The  piMintlfl  failed 
to  make  a  case  against  the  defendant.  The  judgment  appealed  from  shonld 
be  at&rmed,  with  costs.   All  concur. 


Fbofia  «b  rel.  Babson  o.  Mabtih  et  aL»  Police  Commissions. 
{Sumvnu  Court,  special  Term,  New  Fortt  County.  Otdober*  18(&) 
BoAKD  or  Election  Inspbctors — Power  of  Majority  to  Act. 

Consolidation  Act,  (Laws  1882,  c  410,)  %  1850,  provides  for  four  inspectora  ot  elec- 
tion to  superintend  the  registration  and  voting  in  each  election  *district  in  the  city 
of  New  \  orlE.  Section  1876  requires  all  acts  ot  the  board  to  be  done  with  the  a»- 
aentof  a  majority  of  the  members,  and  sectloD  1877  requires  a  majority  of  the 
members  to  be  in  constant  attendance  durlnv  the  hours  and  times  flzed  for  the  dis- 
charge of  their  official  duties.  Held,  that  these  provisions  clearly  show  the  legis- 
lative intention  to  enable  a  majority  of  the  members  to  perform  the  duties  imp(»ed 
on  Uie  board,  and  that  therefore  Laws  1892,  c.  400,  p.  S2S,  which  amends  the  consol- 
tdatioa  act  so  as  to  reduce  the  number  of  Inspectors  to  three,  Instead  of  four,  by 
lmpli(»tion  also  modifies  sections  1858  and  ISflS  of  such  act,  which  require  the  qual- 
Uhstion  of  voters  to  be  determined,  and  the  votes  to  be  received,  by  "at  least  three 
at  the  board, "  so  as  to  enable  snob  duties  to  be  performed  by  only  two  of  the  new 
board;  and  this  construction  Is  strengthened  by  the  fact  that  the  election  system 
adopted  by  the  legislature  at  the  same  session  for  other  portions  of  the  state  pro- 
vides for  three  inspectors,  and  authorizes  a  majority  to  act;  and  that  Laws  1893,  c 
677,  1 19^  also  passed  at  the  same  session,  autborues  a  majority  of  a  board  of  public 
offloers  oompned  of  three  or  mora  mefflbera  to  perform  all  toe  dntlea  and  exercise 
all  the  powers  ot  the  board. 

At  Chambers.  Application  1^  Thomas  W.  Barron  tor  a  writ  ot  prohibition 
to  James  J.  Martin  and  others,  as  police  commissioners.   Writ  denied. 

Jame»  W.  Hams,  txa  relator.  David  J,  Dean  and  Theodore  Connolp,  for 
respondents. 

iNeBAHAH,  J.  The  question  that  I  am  here  asked  to  determine  is  one  that 
is  not  free  from  doubt,  and,  as  a  prompt  decision  is  required,  I  have  time 
lovely  to  state  the  conclusion  to  which  I  have  arrived.  The  chapter  provid- 
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Ing  tot  the  conduct  of  dectlons  in  Uitt  tAtj  of  New  Yoifc.  contotned  In  the 
oonaolldatlon  act.^  In  force  privr  to  tbe  amendment  of  16^  provided  a  cod- 
siBtent  •etaeme  for  the  registraiton  of  voters  and  the  casting  of  votes  on  else. 
Hon  d97.  based  upon  the  fact  that  In  each  election  district  four  Inspectors  of 
election  were  provided,  wbo  should  determine  the  vsrions  questions  presented 
as  to  the  r^istry  of  voters  and  the  voting  of  such  persons  as  should  be  regis- 
tered on  election  day.  Section  1876  expressly  requiree  that  all  acta  of  the 
board  of  inspectors  should  he  by  the  concurrence  or  assent  of  a  m^Jori^  of 
all  ihe  inspectors  of  election  in  any  election  district.  Thns,  any  duty  devt^v- 
ing  upon  the  inspectors  as  a  board  could  only  be  performed  by  three  inapeeU 
ors.  Both  sections  1858  and  1866,  in  requiring  the  concurrence  at  'three  in- 
spectors, expressly  recognized  that  In  each  election  district  there  are  more 
than  three  inspectors  of  election.  Thus,  in  section  1858  the  question  «8  to 
the  qualiflcatlon  of  the  person  presenting  hims^f  for  registration  is  to  be  de> 
termlned  by  **at  least  three  of  tlie  board  oC  inspectors  (tf  election,**  and  seettoa 
1866  provided  that,  if  the  vote  of  a  person  presenting  himself  to  vote  is  re- 
ceived, "at  least  three  of  the  inspectors"  shsU  write  in  the  appropriate  oolamn 
bearing  the  heading  **Yoted,"  and  opposite  the  name  and  residence  of  snch  . 
person,  the  word,  "  xes.**  And  the  section  also  provides  that  tbe  chairman 
of  such  inspectors  in  each  election  district  shall,  if  present,  and,  if  absent, 
Uien  one  of  tbe  other  Inspectors  shall,  upon  any  person  offering  to  vote,  an- 
nounce, in  a  loud,  clear,  and  distinct  manner,  the  name  of  such  person,  show- 
ing thi^  the  provisions  of  this  section  were  iMsed  upon  the  fact  that  there 
were  more  than  three  inspectors  of  election.  Section  1877  alsu  emphasizes 
the  Intention  of  the  legislature.  It  Is  there  provided  that  it  should  be  tlie 
duty  of  said  inspectors  of  election,  or  a  majority  of  said  insjiectors,  to  Im  In 
constant  attendance  during  tbe  hours  and  times  Qxed  for  the  discharge  of 
tlieir  ofBolal  duties.  Heading  the  whole  chapter,  the  one  clearly  expressed 
intent  was  that  a  majority  of  the  inspectors  should  be  required  to  assent  to 
each  act  of  tbe  board,  and  that  it  was  not  the  intention  to  require  that  all  of 
the  Inspectors  should  be  present  when  the  board  was  to  act  as  a  board;  where 
there  were  four  inspectors,  that  at  least  three  should  be  present,  and  three 
should  determine  tbe  questions  that  the  board,  as  a  board,  had  to  determine. 
Tbe  object  of  this  provision  is  dear,  for  the  consequences  of  stopping  the 
whole  business  of  receiving  votes  on  election  day,  because  of  the  attsence  or 
inability  to  act  of  one  inspector,  would  be  that  many  persons  would  be^  in 
effect,  disfranchised,  and  the  whole  machinery  of  election  thrown  into  con- 
fusion. By  the  amendment  to  section  1850,  provided  for  by  chapter  400  of 
the  Iaws  of  1892,  p.  823.  the  provision  of  this  chapter  of  the  consolidation 
act  was  changed  so  as  to  provide  for  but  three  inspwtors  of  election,  instead 
of  four,  in  each  election  district.  Then  two,  instead  of  three,  became  a  n» 
jority  of  the  inspectors  In  each  district.  Bv  section  1877  two  were  required 
to  be  present  at  the  times  fixed  for  the  discharge  of  Ibelr  several  datiea,  and 
the  assent  of  two  was  required  before  the  board  could  art. 

I  think  it  clear  that  tlie  language  used  in  sections  1858  and  1866  must  give 
way  to  this  obvious  intent  of  the  legislature.  Tlie  language  used  in  thoee 
sections  would  be  inapplicable  to  a  bourd  of  three  inspectors.  In  the  con- 
struction of  statutes,  and  considering  the  effect  of  such  an  amendment  as 
the  one  now  in  consideration,  it  Is  the  duty  of  the  court  to  ascertain  and  carry 
out  as  far  as  possible  tbe  intention  of  the  legislature  as  expressed  In  tbe  acts 
themselves,  and,  where  that  intention  is  clear,  it  is  tbe  duty  of  tlie  court  to 
disregard  any  terms  used  which  would  in  effect  defeat  snch  intention;  and  * 
to  hold  that  the  presence  of  all  the  inspectors  was  necessary  before  the  board, 
as  a  l>oard,  could  act  would  expressly  defeat  the  intention  of  the  legislature* 
as  shown  through  all  tbe  provisions  of  the  act,  that  tbe  presence  of  a  majority 
of  tbe  board  was  sufficient  to  authorize  tlie  board  to  perform  tbe  duties  im- 

>  Laws  1888,  &  410. 
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posed  upon  It,  and  this  ooneluskn  Is  greatly  strengthened  by  the  STStena 
adopted  by  the  legislature  for  other  portions  of  the  state,  where  three  iD^eot*  * 
on  of  Section  are  provided  for,  and  vheie  a  majority  of  sueh  offleera  are 
aatbcnized  to  perform  the  dutieB  required  of  the  board,  and  that  at  the  same 
seasion  of  the  l^islature  at  which  the  act  of  1892  was  passed,  by  section  Id 
of  chapter  677.  known  as  the  "Statutory  Construction  Law."  it  la  provided 
that  whenever  three  or  more  publio  offioeiB  are  given  any  power  or  anthority. 
or  three'Or  more  persons  are  charged  with  any  publio  duties  to  be  performed 
or  exercised  by  them  Jointly  or  as  a  board,  a  majority  of  all  sach  persons  or 
offloera,  at  a  meeting  duly  held  at  a  time  fixed  by  law.  may  perform  and  ezer^ 
dse  such  powers  or  duty. 

I  agree  with  counsel  for  the  relator  that  If  the  law  Is  dear  the  court  has 
nothing  to  do  with  the  oonsequences  of  enforcing  It.  but  that  the  law  as  writ- 
ten must  be  enforced.  But  where  the  question  of  ooostracUve  repeal  or  mod- 
ification ot  the  provisions  of  law  ts  to  be  determtaed,  the  object  sought  to 
be  obtained  is  always  to  be  considwed.  and  It  is  tbe  dut^  of  the  oonrt,  wheare 
such  object  is  clearly  expressed,  to  give  force  to  the  intention  of  tbe  legisla- 
ture.  and  so  far  as  possible  to  carry  such  intention  into  effect.  This  prin- 
ciple has  been  many  times  applied  by  the  courts  in  construing  acts  of  the  le^ 
ialature.  In  Railroad  v.  JZoaoA,  80  "S.  T.  344,  Babl,  J.,  says:  "The  law- 
makers cannot  always  forseeail  tbe  possible  applications  of  the  language  thqy 
use.  and  it  frequently  becomes  the  duty  of  the  courts,  in  construing  statutes, 
to  limit  their  operation  so  that  they  shall  not  produce  absurd,  unjust,  or  In- 
convenient results  not  contemplated  or  intended.  A  case  may  be  within  tbe 
letter  of  the  law,  and  yet  not  within  the  Intent  of  the  lawmakers,  and  in  such 
a  ease  a  limitation  or  exception  must  be  implied."  See,  also.  In  TeRoetiester 
Water  Works,  66  X.  Y.  413,  where  it  was  held  that  when,  from  the  lan- 
guage of  the  statute  and  an  amendment,  adifterent  intent  from  that  which 
would  undoubtedly  apply  from  the  language  used  is  apparent,  such  effect 
will  not  be  given  it,  and  when  other  acts  of  tbe  legialature.  passed  at  or 
about  the  same  time,  corroborate  the  evidence  of  intent,  as  gathered  from  the 
Statutes  under  review,  the  duty  of  the  court  is  to  give  effect  to  the  intent 
rather  than  to  the  literal  terms  of  the  act;  and  C?uue  v.  Lord,  77  K.  Y.  18. 

My  conclusion,  therefore,  is  that,  under  the  statutes  as  tliey  now  exist,  a  ma- 
jority of  the  inspectors  of  election  of  each  district  has  power  to  act  as  a  board 
of  inspectors,  and  that  the  relator  was  not  JustiQed  in  refusing  to  act  be- 
cause of  the  absence  nf  one  inspector.  I  have  not  considered,  and  do  not  in- 
tend to  decide,  that  in  this  case  a  writ  of  prohibition  is  the  proper  remedy. 
As  I  have  come  to  the  conclusion  before  stated,  it  is  not  necessary  to  pass 
upon  that  question.  The  application  for  a  writ  must  therefore  be  denied. 


CBOUOH  C  MfflXRB. 

(Amrenie  Court,  Qmcral  Term,  SHfth  DepartmenL  October  Si,  1893.) 

OaDBBB— LuBUjTT  or  Da^waa— NoncB. 

Where  oao  on  whom  an  order  wu  drawn,  which  he  did  not  accept  In  writing, 
was  not  iDformed  that  It  was  drawn  on  any  particular  fund,  but  was  told  thatlt 
was  drawn  on  him  generally,  and  he,  not  undentandiog  the  langnage  in  which  it 
was  written,  anmtoaad  tikatltwaaanote,  he  waa  not  UaUe^  except  tor  wioBh  pw^ 
UOn  <Hr  the  rand  a>  ha  bad  notrdishuiaad. 

Al^wal  from  drouit  court,  Monroe  county. 

Aetirat  hf  George  W.  Grouch.  Jr.,  against  Gustavo  MUler.  Prom  a  Jndg- 
ment  entered  on  a  verdict  directed  by  tiie  court,  pUUnUfl  i^peals.  Afilrmea. 
Argned  before  Dwiobt.  F.  J.,  and  Maoohbbb  and  I«b«i8,  JJ. 
C      Dwn,  for  appellant   Cfeorge  F.  7«oman,  for  respondent. 

Lswis,  J.  This  case,  in  its  essential  features,  is  the  same  aa  when  it  was 
before  this  court  upon  a  former  appeal.  14  K.  Y.  Supp.  20.  It  was  then 
held  (opinion  tqr  PwieHT,  P.  J.)  that  it  was  incumbent  upon  the  plaiattff  to 
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show.  In  order  to  recover  anything  beyond  the  sum  reniaintng  Id  the  defend- 
ant's hands,  to  wit,  0153.90,  notice  to  the  defendnnt  of  the  drawing  of  the 
order  by  Schaech,  its  amount,  and  that  It  was  payable  oat  of  the  moneys  dae 
or  to  grow  due  from  the  defendant  to  the  contractor  8ehuech.  The  plaintiff 
on  the  second  trial  proved  a  notice  to  the  defendant  of  the  drawing  of  an 
order  and  the  amount  thereof,  but  failed  to  show  that  It  was  drawn  upon  any 
fund.  The  testimony  of  both  Bubcock  and  Millertends  to  show  that  the  de- 
fendant was  not  informed  that  the  order  was  on  any  particular  fnnd.  bat,  on 
the  contrary,  they  testify  that  the  defendant  was  told' that  it  was  an  order 
drawn  by  Schutvh  upon  the  defendant  generally.  The  defendant  eonld 
neither  read  English  nor  understand  it  when  spoken.  He  understood  that 
the  paper  presented  to  him  was  a  promissory  noce.  which  they  wished  him  to 
sign.  Defendant  testtfled,  as  a  witness  called  by  the  plaintiff,  that  Babeock 
read  It,  (the  pHper.)  and  Miller  translated  It  into  German,  but  as  he  did  not 
understand  what  Babcock  said  whan  reading  the  paper,  and  does  not  testify 
what  Miller  said  when  translating  the  paper,  and  as  he  testifies  that  he  un- 
derstood It  to  be  a  note  for  a  thousand  dollars  whldi  they  wanted  him  to  sign, 
the  case  was  left  without  any  erideaee  of  notice  to  the  defendant  that  the 
paper  was  an  order  upon  the  fund  menti<Hied.  It  it  was  simply  a  general 
order  to  bind  thedefendant,  it  was  necessary,  to  bind  him.  that  he  should  ac- 
cept it  In  writing.  BiUl  v.  TuUle,  81  N.  7.  457;  Crouch  v.  Muller,  (Sup.) 
14  N.  T.  Supp.  21.  The  direction  of  tbe  verdict  for  the  sum  of  9173.95  only, 
being  the  amount  unpaid  upon  the  contract,  was  ^htt  and  tbe  judgment  ap- 
pealed from  should  be  affirmed.   All  concur. 


Jn  rt  Fbtb's  Estate. 

iSupreme  Court,  Special  Term,  Monroe  County.   October  98b  IML) 

1.  Absbkob  or  HuRBooATB — ArpoiNTHE^  or  Special  Subrogate. 

The  temporaiT  absenca  of  tbe  sorrogate  on  his  annuBl  vacation,  leavliur  Instrao- 
ttODB  with  Qis  derk  not  to.  disclose  his  wbereshouts,  is  within  Code  CivU  Proo.  Sf 
9184,  2487,  which  authorise  tiia  appolDtmeat  by  a  justioe  of  the  supreme  oourt  of 
the  special  ■urrogata  or  Uie  speual  ooanty  Jdoin  to  perform  the  daUoB  of  the  nir> 
rotate  when  ho  1>  disabled  to  perform  uem  **b7  reason  of  absence,  sjoknesa,  or 
lunacy.  * 

X  BlMB. 

Laws  1882,  a  625,  which  provides  that  the  snrroffsts  "may"  si^  decrees,  letter* 
testamentary,  of  aaminUtntlon,  and  gnardiansbip.  and  orders,  during  his  vaca- 
tion, wherever  he  may  be  within  the  state,  Is  permissive  merely,  and  does  not  pre- 
vent snoh  appointment  of  a  proviaional  surrogate,  when  the  aurrogata  la  not  euilj 
■MBSalble  or  his  exact  wberaabonta  la  nnknown. 

At  chambers.  Proceeding  for  the  administration  of  the  estate  of  Elmer 
E.  Frye,  deceased.  A  creditor  of  decedent  moves  to  vacate  an  order  of  Mr. 
Justioe  Maoombbo,  dated  August  12,  1892.  designating  and  authorizing 
Hon.  John  F.  Kinney,  special  county  Judge  of  Monroe  county,  to  discharge 
the  duties  of  surrogate  of  that  county,  in  the  proceedingi  during  Uie  absence 
<ft  the  surrogate  from  the  county.  Denied. 

Oeorgt  I>.  Fonyth,  for  the  motion.   George  A.  CannaAan,  opposed. 

Adaus,  J.  The  only  question  which  can  properly  be  oonsldexed  upon  this 
application  involves  a  construction  of  those  provisions  of  tbe  Code  of  Civil  Pro- 
eedure  which  are  designed  to  aftord  to  parties  having  occasion  to  Institute  pro- 
ceedings in  the  surrogate  court  an  opportunity  to  do  so  during  the  fcemporaiy 
alsence  of  the  surrogate.  The  question  as  to  whether  or  not  tlie  petitiimer* 
Alvord,  is  a  creditor  of  the  decedent,  is  one  to  be  determined  by  the  snrro- 
gate,  and  cannot  be  raised  here.  Section  2484  of  the  Code  provides,  among 
other  things,  that  in  any  county  where,  by  reason  of  absence,  idckness,  or 
lunacy,  the  surrogate  of  such  county  is  dl^Hbled  from  the  performance  of  the 
duties  of  his  office,  the  sarae  may  be  performed  by  the  special  surrogate,  tt 
there  be  oiWi  and,  if  not,  then  by  the  special  ooonfy  Judge  of  the  county* 


DigitizGd  by  Google 


6np.  Ct] 


IN  RE  FBYE^  ESTATE. 


58» 


By  section  2487,  as  amended  in  1887,  It  la  provided  that  the  fact  that  a  snrro- 
gate  is  so  disquallBed  and  the  authoritj  of  the  officer  to  act  in  his  place  may 
be  proved  ami  are  deemed  conclusively  established  by  an  order  of-a  justice  of 
tite  supreme  coart  of  the  district  embracing  the  oounty  In  which  the  surro- 
gate resides  and  performs  tiis  official  functions.  At  the  time  this  proceeding 
was  instituted,  in  ihe  month  of  August  last,  the  surrogate  of  Monroe  county 
WHS  spending  his  annual  vacation  at  Fire  Island  beach,  a  point  nearly  400 
miles  distant  from  the  city  of  Itochesler.  While  thus  absent,  the  creditor 
Alvord  found  tt  convenient  to  apply  for  letters  of  administration  uj>on  the 
estate  of  ttie  dec^ent^  and  by  his  duly-anthorized  attorney  made  an  attempt 
to  find  the  aurn^ate.  To  this  end  his  attorney  called  at  the  siirrogate'soiUce, 
which  bad  been  left  in  charge  of  the  clerk,  where  he  was  infoi-med  that  the 
surrogate  whs  taking  his  vacation  and  was  absent  from  the  county.  The 
precise  Information  imparted  by  Mr.  Keifer,  the  surrogate's  clerk,  is  a  mat- 
ter of  dispute,  but  It  is  sutScient  for  the  purpose  of  this  motion  to  say  that 
the  whereabouts  of  the  surrogate  was  not  disclosed;  the  attorney  being  in- 
formed by  Mr.  Klefer  that  he  wiis  under  instructions  from  the  surn^ate  not 
to  disclose  It.  Upon  receiving  this  information,  application  was  made  to  Mr. 
Justice  Macohb£b  for  the  ordei  speclfiet)  in  section  2487,  which  was  duly 
granted,  and  it  is  that  order  whicli  is  sought  to  be  vacated  by  this  motion. 
That  the  order  was  proi)erly  granted  can  hardly  be  questioned,  I  am  per- 
suaded, unli'Ss  the  right  in  grant  it  is  affected  by  the  amendment  to  section 
2505  contained  in  chapter  525  of  the  Laws  of  1B92.  The  surrogate  was  cer- 
tainly alMent  from  the  county  of  Monroe,  and,  although  such  absence  was 
temporary  in  Its  character,  it  was  nevertheless  "absence,"  which,  prior  to  the 
adoption  of  this  amendment,  would  have  prevented  the  transaction  of  all 
business  relatiTig  to  the  estates  of  decedent  persons,  as  long  as  it  continued, 
unless  some  other  person  was  authorized  by  law  to  perform  the  duties  of 
surrogate  until  his  vacation  terminated.  Jl  was  to  meet  just  such  an  emer- 
gency as  this  that  the  legislature  designated  the  persona  who  were  to  be  au- 
thorized to  take  the  place  of  the  surrogate  while  he  was  out  of  the  county. 
By  It^lsiative  permission,  every  surrogate  is  entitled  to  va&ite  bis  office  dur- 
ing the  month  of  August,  but,  in  granting  this  period  of  relaxation,  it  eer> 
tainJy  could  not  have  been  intended  that  alt  business  in  surrogate  courts- 
should  abeolately  cease,  and  that,  however  pressing  the  necessity,  no  relief 
whatever  could  be  attainable  for  one  entire  month  of  each  year.  Occasions 
might  and  often  do  arise  where  the  delay  of  a  single  day  in  the  appointment 
of  an  administrator  would  be  attended  with  disastrous  results,  anil  to  give 
to  the  statute  the  construction  contended  for  might  Involve  many  estates  in 
absolute  ruin.  But  it  is  insisted  tlie  surrogate,  although  absent  from  the 
county,  was  '?everthelera  authorized  by  law  to  perform  the  ordinary  functions 
of  his  office,  and  to  grant  letters  of  administration  upon  the  decedent's  estate. 
This  is  doubtless  true,  for  by  the  amendment  of  1892,  just  referre*!  to,  it  is 
provided  that  "the  snrrugate  may  sign  decrees,  letters  testamentary,  of  ad- 
ministration, and  guardianship,  and  orders,  during  the  month  of  August,  or 
such  other  month  as  he  may  designate  for  his  vacation,  wherever  he  shall  bo 
passing  such  vacation  within  the  state."  Chapter  525,  Laws  1892.  It  will 
be  observed  that  the  language  of  this  amendment  is  permissive  merely,  for 
it  reads:  The  surrogate  "may,"  not  "must,"  sign  certain  papers  while  ab- 
:ient.  Now,  what  is  the  reasonable  meaning  of  this  language?  Obviously 
that  a  surrogate  who  Is  enjoying  his  vacation  away  froili  home  dues  not 
thereby  necessarily  lose  jurisdiction  of  proceedings  pending  in  his  office,  nor 
is  he  prohibited  from  entertaining  juiisdiction  of  such  as  are  instituted 
while  thus  absent,  but  that,  for  the  greater  convenience  of  parties  Interested, 
the  papers  in  any  proceeding  may  bn  transmitted  to  the  absent  surrogate  for 
his  signature  thereto.  If,  however,  the  surrogate  is  not  easily  accessible,  or 
if  bis  exact  wliereabouts  is  unknown,  then,  doubtless,  resort  may  be  had  to- 
the  statute*  which  authorizes  the  appdntment  of  a  provlsioDal  surrogate. 
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It  is  said  that.  If  AWord'B  attorneiy  had  stated  to  the  sarrogate^s  clerk  what 
was  raquired,  the  papers  oould  and  would  have  been  forwarded  to  the  aurrogate 
for  his  adjudication  thereon.  But,  when  informed  that  the  surrogate  bad 
departed  from  the  oountj*  leaving  Instructions  that  his  temporary  abiding 
place  should  not  be  disclosed,  it  could  hardly  be  expected  that  further  effort 
to  ascertain  his  whereabouts  would  be  made.  The  information  thus  obtained 
was  accompanied  by  a  pretty  strong  bint  that  the  surrogate  was  availing 
himself  ot  hU  legal  right  to  enjoy  a  well-earned  vacation,  undistarbed  1^ 
official  cares  and  annoyances.  As  I  oonstrne  the  statute,  he  was  ua&a  no 
compulsion  to  perform  any  official  act,  althoagb  he  might  do  so  If  he  saw  fit; 
and,  if  this  construction  is  correct,  ttien  it  follows  that  the  creditor  Alvord 
was  under  no  lefpd  obligation  to  send  his  papers  on  to  him.  even  if  be  bad 
known  jnat  where  to  send  them.  In  other  words,  a  special  county  judge,  fn 
counties  where  there  is  no  such  official  as  a  special  surrogate,  can  be  design 
nated  to  perform  tbe  duties  of  a  surrogate  temporarily  absent  from  hisooaniy, 
lUtbottgb  his  aUdli^  plaoe  Is  known  at  the  ttme  the  designation  Is  nude.  Tlie 
motion  to  vacate  is  denied*  with  910  costs. 


Gbow  v.  Glbasoh. 
{Bttprenu  Court,  Gmeral  Term,  Ftnt  Devartment.  October  SO,  UOS.) 

1.  BnFtTLATIOIT— BmCT. 

Iq  an  aotion  for  the  hire  of  horses  extendinff  through  a  period  of  tO  years,  tt  ap- 
peared that  meet  of  plaiotllTs  books  of  original  entry,  called  "Horse  Books,"  In 
whloh  ware  recorded  from  day  to  day  the  number  of  horses  hired  by  defendant  and 
the  charges,  had  been  lost;  and  the  parties  stipulated  that  the  aocuraoy  of  plidu- 
tlfPs  socoant  should  be  tested  by  proof  of  the  particular  items  oharged  for  one 
week  during  the  period  covered  by  the  lost  books,  and  of  one  or  more  items  duriofr 
the  time  for  which  the  horse  books  were  produced,  and  that  all  other  items  in 
plaintilTs  ledger  and  blU  of  particulars  should  stand  as  if  they  were  proven  in  the 
same  way.  Held  that  plaintUt  having  made  the  requisite  proof  before  the  stipula- 
tion waaMtered  into,  it  was  not  necessary  for  him  to  again  give  ancli  proof  denooo: 
and  proof  of  this  nature,  made  in  a  former  action  relauqg  to  the  same  snbjeeb- 
matter,  was  within  the  spirit  of  the  stipulation,  where  tiie  reoord  of  audi  action 
bad  been  made  a  part  of  the  leooid  in  the  pending  aetloo.  Vax  Banm,  f .  J.,  dis- 
sentlnf^ 
S.  Pathimt— BvmaiTca. 

The  defense  of  payment  is  not  made  out  by  proof  that  plaintifl  had  rendered 
weekly  bills  for  horses  hired  by  defendant,  and  tne  produotfon  of  receipts  by  the 
latter,  showing  that  some  of  such  weekly  hills  had  been  paid  sbortly  after  tbey  were 
rendered,  and  evidence  that  other  receipts  had  been  lost,  where  plaintilTs  evi- 
denoe  shows  that  each  of  the  items  contained  In  these  weekly  bills  and  reoelphi 
formed  part  of  and  entered  into  a  running  acoonnt  lietween  the  partlaa, 
8.  IdDfrtATioNS  or  Aonoirs— Pabt  Tatuztit. 

Payments  made  by  defendant  within  six  years  after  the  date  of  the  laat  Item 
charged  against  him  in  pl^ntifTs  bill  take  the  case  out  of  the  statute  of  limitations, 
where  items  in  such  bill  ooDstitute  a  running  aooount  between  the  parties,  and  not 
distinct  and  separate  ttansaotions. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Ellis  K.  Crow  against  Patrick  J.  Gleason.  The  complaint  con- 
tained two  causes  of  action ;  the  first  for  horses  hired  by  defendant,  from  plain- 
tiff, and  the  second  for  Injuries  to  some  of  the  horses  so  hired.  Tbe  case  was 
referred  to  a  referte,  who  found  for  plaintiff  as  to  the  first  cause  of  action, 
and  against  liim  on  tlie  second.  From  a  judgment  of  32,822.90  in  plaintiff's 
favor,  entered  on  the  referee's  report,  defendant  appeals.  Affirmed. 
*  Argued  before«VAN  Brumt^  P.  J.,  and  O'Bribn  and  Patterson,  JJ. 

Johruon  &  Lambt  (Jean  Johnson^  of  counsel,)  for  appellant.  Ztapttt  A 
Zeavitt,  {Edtoin  JR.  Leavitt,  of  counsel,)  for  respondent 

Pattbbson,  J.  This  appeal  is  from  a  judgment  entered  on  the  r^wrt  of  a 
referee,  who  found  in  favor  of  the  plaintiCF  on  one  of  two  causes  of  action  set 
forth  in  the  complaint.  That  cause  of  action  was,  in  sututance  and  effect, 
tor  the  balance  of  an  account  for  horse  hire,  such  account  bsglnning  with  a 
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daWt  irader  d«ke  of  April  26.  1875,  and  ending  with  a  credit  on  the  13th  Amj 
of  Kovember,  1885,  ADoezed  to  the  oompUunt  is  a  longt  itemized  aocoantt 
which  on  the  trial  was  treated  bj  both  parties  as  a  bill  of  particulars.  The 
answer  admits  that  during  the  period  embraced  wlthtn  the  dates  mentioned 
the  defendnnt  did  hire  horses  from  the  plaintiff;  but  It  denies  that  suoh  hir- 
ing was  of  the  number  of  horses,  or  that  the  defendant  is  Indebted  in  the 
amount,  stated  In  the  bill  of  items;  and  it  also  averred  that  payment  was 
made  of  all  that  was  due  and  owing  the  plaintiff,  the  defendant  having  set- 
tled aDd  paid  weekly  bills  rendered  for  all  horses  hired  by  him.  The  defense 
of  the  statute  of  limitations  is  also  pleaded  to  the  demand.  The  account  was 
kept  and  the  items  originally  charged  agMiost  the  Long  Island  Olty  Railroad 
Company*  with  which  tne  defendant  was  offlclally  connected;  and  a  suit 
against  that  oompany  for  the  identical  balance  of  Indebtedness  now  claimed 
waa  brought  by  the  ptalntiCt,  defended,  and  the  issues  therein  were  referred. 
On  the  hearing  of  that  action  it  appeared  by  the  testimony  of  the  present  de- 
fendant that  tra  personally  hired  lUl  the  horses  on  his  own  account,  that  the 
transactions  were  between  himself  and  the  plaintiff,  and  that  he  used  the 
horses  In  bis  own  business.  Thereupon  a  stipulation  was  made,  which  is 
all-important  in  this  case;  the  action  against  the  railway  company  was  dis- 
continued; a  new  one  against  thte  defendant  was  begun;  was  referred  to  the 
same  referee  to  bear  and  determine;  and  the  testimony  taken  in  the  prior  ac- 
tion was  made  part  of  the  proofs  in  this.  To  sustain  his  claim,  the  plaintiff 
undertook  the  task  of  proving  or  establishi  ng  each  item  of  the  bill  of  particu- 
laia.  It  was  not  an  account  stated.  It  bad  never  been  rendered  as  a  whole, 
and  no  promise  was  made,  and  no  circumstances  were  shown  from  which  one 
could  l>e  implied,  to  pay  the  balance.  The  plaintiff  put  in  evidence  certain 
ledgers  containing  postings  from  books  of  original  entry  of  all  the  Items 
charged  and  credited.  He  also  showed  that  he  kept  what  are  cnlled  "Horse 
Books.**  In  which  were  recorded  from  day  to  dfiy  the  number  of  liorjes  hired 
by  the  defendant,  and  the  charges  therefor.  Testimony  was  given  by  the 
servanta  of  the  plaintiff  to  the  effect  that  tliose  books  were  correctly  kept,  the 
entries  being  from  information  coming  from  the  employes  wtio  delivered  the 
horaea  to  the  defendant;  but  it  also  appeared  that  the  horse  books  .were  lost, 
pxcept  those  covering  a  partof  the  years  1888. 1884,  and  1885.  The  defendant 
objected  and  excepted  to  the  admission  in  evidence  of  one  of  the  ledgers,  and 
now  arg«s  that  there  was  no  proper  or  competent  proof  of  the  items  of  the 
account  resulting  in  the  amount  with  which  the  referee  has  chai^;ed  him. 
We  do  not  deem  it  necessary  to  pass  upon  the  question  of  evidence  discussed 
by  counseU  for  the  reason  that  the  defendant  is  precluded  from  raising  it  by 
the  stipulation  above  referred  to.  By  it  the  plaintiff  waa  permitted  "to  give 
such  proof  as  he  may  be  advised  as  to  any  item  of  horse  hire  contained  in  his 
ledger  and  complaint  for  which  the  horse  book  and  book  of  original  entry  is 
lost,"  and  upon  proof  of  loss  of  those  books,  "after  be  has  given  evidence  as 
to  as  many  items  as  be  may  elect,  not  less  than  for  one  week,"  it  was  to  be 
admitted  that  the  plaintiff,  if  be  so  stated,  "can  give  the  same  evidence  as  to 
all  the  items  in  his  bill  of  particulars  which  are  there  stated  as  having  arisen 
within  the  period  of  time  for  which  his  horse  books  or  books  of  original  en- 
try cannot  be  found,  *  •  •  and  to  prove  by  aucb  evidence  as  he  has  one 
or  more  itena  arising  within  the  time  when  he  has  the  horse  bonk  or  book  of 
original  entry,"  etc.;  and  the  defendant  also  stipulated  **not  to  insist  upon 
any  further  proof  of  such  items,  but  the  evidence  will  stand  the  same  as  if 
those  items  bad  been  proved  item  by  item,  with  the  same  force  and  effect 
that  It  stands  as  to  Itenu  as  to  which  he  [the  plaintiff]  has  exhausted  proof." 
The  meaning  of  this  stipulation  is  that  the  accuracy  of  the  account  should  be 
tested  by  proof  being  made  of  the  partionlar  Items  charged  tm  one  week  dor^ 
Ing  the  period  ooTored  by  the  lost  books,  and  of  one  or  more  Items  during 
the  time  for  which  the  horse  books  were  produced,  and  all  ottier  items  in  the 
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ledger  and  bill  of  particalars  were  to  stand  as  if  they  were  sofficiently  proren 
in  the  same  way.  The  terms  of  this  stipulation  were  substantially  complied 
with,  the  plnintifT  giving  the  required  proof;  and  its  effect  cannot  be  avoided 
by  the  argument  now  made  that  such  proof  was  to  be  given  de  novo,  and  at 
a  date  subsequent  to  that  of  the  stipiilation.  Some  of  the  evidence  is  con- 
tained in  the  testimony  of  witnesses  given  on  the  hearing  of  the  action  against 
the  railroad  company,  but  it  was  made  part  of  the  record  before  the  referee  in 
this  cause,  and  is  within  the  spirit  of  the  agreement  between  the  parties. 
Witliout  regard,  therefore,  to  the  Hbstnicl  rule  of  evidence  which  otherwise 
miifht  require  consideration,  we  think,  for  the  purposes  of  thia  action,  the 
plaintiff  furnished  all  the  proof  necessary  to  make  out  bis  prima  facie  case. 

The  referee  found  tliat  the  defense  of  payment  was  not  established,  aud» 
on  the  whole  evidence,  we  cannot  disturb  that  finding.  Tliere  is  no  proof  of 
payment  of  any  ascertained  or  fixed  balance  of  account,  but  the  defendant 
insists  that  all  the  transnctions  between  the  plaintiff  and  himself  were  settled 
from  time  to  time,  and  at  short  intervals;  that  bills  were  rendered  weekly, 
all  which  were  fully  paid,  and  some  72  receipts  for  various  amounts  were  put 
in  evidence  by  the  defendant.  One  of  them  is  dated  In  1872.  17  in  1878.  2 
in  1881,  38  in  1884,  and  2  in  1885.  Some  are  for  specific  items:  some  gen- 
erally on  account.  The  defendant  states  he  had  had  receipts  during  other 
years,  but  they  were  lost.  The  question  of  fact  for  the  referee  to  determine 
in  connection  with  these  receipts  related  not  only  to  the  mere  payment  of  the 
sums  represented  thereby,  but  he  was  called  U[>on  to  infer  therefrom  the  na- 
ture of  the  dealings  between  the  parlies.  There  was  enough  in  the  teatimony 
of  Crow  and  of  Frazee  to  authorize  the  conclusion  that  each  of  the  items 
contained  in  these  bills  receipted  or  receipts  formed  part  of  and  entered  into 
the  running  account,  and  that  each  was  not  a  distinct  matter,  settled  and  paid 
for  at  or  about  the  date  of  each  receipt.  The  defendant  claimed  that  all  Items 
prior  in  date  to  April  28.  1884,  were  barred  by  the  statute  of  limitations,  thtt 
action  having  been  begun  April  28,  1890.  The  referee  held  the  statute  did 
not  apply.  He  found  that  tlie  defendant  made  payments  on  accoant  of  the 
general  bill  within  six  years*  and  that  such  payments  took  the  demand  out  of 
the  operation  of  the  statute.  Latonnee  v.  HarrtngUm,  122  N.  Y.  415,  25  N. 
E.  Bep.  4D6.  As  the  transactions  subsequent  to  April,  1884.  were  held  not 
to  be  Independent  ones,  settled  at  weekly  or  other  short  intervals,  the  pay- 
ments must  have  been  on  general  account,  and  among  the  receipte  produced 
by  the  defendant  are  some  in  which  it  is  stated  that  they  are  "on  aooonot.*' 
The  defendant  virtually  admitted  on  August  6,  1884,  ha  owed  the  plaintiff 
moneys  for  horses,  and  he  promised  to  send  some  of  it  to  the  plaintiff;  and 
there  to  no  pretense  that  what  was  then  owing  was  merely  for  one  week  or 
some  abort  period.  What  was  paid  alter  April,  1884,  was  all  credited  In  the 
running  aeconnt.  On  the  whole  testimony,  we  are  not  inclined  ta differ  with 
the  referee  as  to  his  finding  respecting  payment9  made  In  snch  manner  and 
under  circumstances  suffldent  to  take  the  claim  ont  of  tin  etatnta.  The 
Judgment  must  be  affirmed,  with  costs. 

O'Bbibn,  J.,  eoncara. 

Yan  Brunt,  P.  J.,  {dUsmting.)  I  cannot  concur.  Thm  was  no  legal 
evidence  as  to  any  (tf  the  transaotlons  In  respect  to  which  the  books  tA  original 
entry  were  tost,  and  therefore  tl»re  was  no  proctf  «t  even  one  weA  In  that 
account.  The  rule  hUd  down  in  the  case  of  Mayor,  He.,  v.  SaUroad  Co.^  102 
17.  T.  572,  7  K.  E.  B^.  905,  shows  what  must  be  the  eharacter  of  proof  to 
entitle  books  of  account  to  be  read.  The  evidence  In  this  case  fkUa  entirely 
■hort  In  its  complianoe  therewith,  even  as  to  one  week*  and  therefore  sui& 
evidence  should  not  have  been  admitted. 
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XATKHfAii  ExcB.  Babk  OF  BoffTOH  «.  BuBXUXJTBB  §t  ol.,  (MTentoea 

caia.) 

{Supreme  Courts  Si  •ctal  Term,  New  Forft  County;  November  U,  1899.) 

BXaCUTIOa— RlTDBN— POTTMt  TO  COMFBL  BBFOKI  STXTT  DaTS  EuPSB. 

Where  tt  appears  tbat  tbe  iDtereate  of  plalotiff*,  who  have  issDod  execntlona 
against  the  property  of  jad^ent  debtors,  wtll  sutfer  unless  the  exeoutioes  are  re- 
tarn  ed,  and  there  is  no  property  on  which  such  ezeoutloos  can  be  levied.  It  all 
tiavioff  been  aasigoed.  aact  the  asai^ment  adjudged  valid  by  a  BherUTs  Jury,  and 
there  Is  no  evidence  that  the  sheriff  could  derive  any  advantage  from  holding  the 
execntions  longer,  It  Is  within  the  power  of  the  court  to  compel  the  return  of  such 
ezeoatlone  bOTore  the  expiration  of  the  fW  days  within  wbioh  Code  ClTll  Proa  1 
1886,  provides  that  exeonuoos  shall  be  returnable. 

Action  by  the  KaUonal  Exchange  Bnnk  of  Boston  against  Charles  Burk- 
halter  and  John  H.  Burkhalter.  Application  by  plaintiffs  to  compel  the 
aherifl  to  return  certain  execntions  issued  in  behalf  of  plaintiffis.  Applioap 
tion  granted. 

BiU,  Chandler  A  Setfrnour,  for  the  motion.  William  B.  BUUinffat  op- 
poaed. 

iNCtBAHAH.  J.  The  atBcIavlt  upon  which  this  application  is  made  alleses: 
**I>eponent  further  says  that  it  is  bid  desire  and  intention  to  protect  tlie  rights 
of  the  several  anJ  rmpectlve  plaintiffs  herein,  and  to  enforce  the  collection  of 
their  Tarioos  judgments  aforesaid  by  means  of  a  suit  in  equity  to  set  aaide 
the  generiU  assignment  as  lieing  frauduient  and  void,  and  that,  as  a  prereq- 
aisite  to  Mnging  the  said  suit,  it  will  be  necessary  to  have  the  said  execn- 
tions retnrned;  and,  notwithstanding  the  verbal  anil  written  request  made 
plaintiff's  attorneys  to  the  sheriff  to  return  ttie  said  executions,  lie  has 
omitted  and  declined  to  return  the  same,  or  any  of  them;  and  deponent  haa 
reasou  to  believe  and  alleges  tbat  the  rights  of  the  plaintiffs  and  the  judg- 
ment creditors  represented  by  him  as  aforesaid  will  be  impeded  and  seriously 
impaired,  and  they  will  be  placed  in  jeopardy,  in  case  the  return  of  the  exo- 
cutions  fUForesaid  be  not  spradily  had,  by  reason  of  the  fact  that  certain  other 
executions  have  been  issued  to  the  sheriff,  amounting  to  a  very  large  sum, 
wliieb  were  all  subsequent  in  point  of  lime  to  the  issuance  of  the  several  exe- 
eaUoiw  ill  favor  of  the  plaintiffs  above  mentioned.  That  de|>ohent  appre. 
bvnda  t^t,  although  the  plaintiffs  herein,  and  each  of  them,  are  entitled  to 
have  tbe  said  executions  returned  forthwith,  and  prior  to  tlie  return'  of  any 
of  the  executions  Issued  after  those  above  mentioned,  there  is  danger,  from 
certain  facts  and  circumstances  within  deponent's  knowledge,  tJiat  the  sher- 
iff may  or  will  return  the  junior  executions  issued  to  him  against  the  prop- 
erty of  the  said  defendant?,  and  upon  wliich  certain  judgment  creditors  rep- 
resented in  said  junior  executions  will  be  in  a  position  to  gain  an  undue  and 
improper  and  unlawful  advantage  over  the  rights  of  the  plaintiffs  above 
named  in  proceedings  to  reaoti  the  propai-ty  aforesaid.  Deponent  further 
says  that,  in  addition  to  the  tangible  property  of  the  judgment  debtors  claimed 
bj  tbe  said  assi>;nee,  there  are  also  equitalite  assets,  amounting,  as  deponent 
bdieves,  to  several  hundred  tliousand  dollars,  which  deponent  desires  to  reach 
OB  behalf  of  the  plaintiffs  by  means  of  the  suit  in  equity  aforesaid;  and  the 
effect  of  the  omission  to  return  the  said  executions  by  ihe  sheriff  will  pre- 
vent the  plaintiffs  from  reaching  the  same  in  the  priority  to  wliich  they  are 
Justly  entitled."  The  sheriff  does  not  answer  this  allegation,  but  slmplysays 
that  60  days  have  not  elapsed  since  the  executions  w«re  delivered  to  hlm;^ 
that  ttaore  are  actions  pending  to  set  aside  tbe  assignment,  and,  if  those  ao- 
tiOM  should  aueosed,  and  the  assignment  be  declared  void,  then  he  would  be 

■Code  Civil  Proa  i  1388,  provides  that  an  execution  "must  require  the  sheriff  to  re- 
turn it  to  the  proper  clerk  within  60  days  after  tbe  reoelpt  thereof.  * 
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In  a  position  to  realize  on  the  executions  in  bis  hands.  But  the  attorneTs  for 
the  plaintiffs  in  theseaetions,  aod  who  now  make  this  motion,  have  requested 
the  sheriff  to  return  the  executions,  and  cannot  claim  that  the  sheriff  afaoald 
have  held  them;  aud  the  court  could.  In  its  judgment,  provide  for  the  execu- 
tions. It  is  apparent  that  there  is  no  property  which  can  be  levied  upon  to 
Batisf  J  these  judgments.  All  the  judgment  debtors'  property  has  been  as- 
Blgned,  aod  the  assignee  has  been  found  to  be  entitled  to  the  assigned  estate 
by  a  sherlff*s  jury.  The  plaintiffs  have  refused  to  indemnify  the  sheriff, 
without  such  indemnity,  he  does  not  claim  that  he  would  apply  this  propetty 
to  the  satisfaction  of  these  executions.  There  can  be  no  advanlage  to  the 
sheriff  in  holding  these  executions.  An  execution  U  the  process  of  the  court, 
issued  to  enforce  its  judgment,  and  Is  clearly  within  tbe  control  of  the  court; 
and,  the  sheriff  having  failed  to  answer  the  allegation  before  referred  to.  and 
it  appearing  that  there  can  be  no  advantage  to  him  to  hold  the  executions,  it 
would  appear  that  the  protection  of  tbe  plaintiffs  in  this  action  requires  that 
the  executions  s^old  be  returned.  The  appUoation  should  tberefore  be 
granted. 


Bishop  e.  Mosbeb  9t  aL 
(aupreme  Court,  Omet-ai  Term,  Fifth  Dsportment  Ootober  SI,  189E1) 

O0Ti<iTiiiT.a  liT»iTT.nT  or  Buaniss— OvnczAz.  Aon. 

Tbe  suretlas  on  the  bond  of  a  oonstable  cwodltioiied  tor  the  payment  to  eadh  mad 
every  person  of  aoy  damages  which  he  sastaln  ^m  or  by  uiy  act  or  thing 
done  by  Bidd  oonstaole  by  virtue  of  his  ofBoe  are  liable  tor  tbe  sale  on  execution  by 
the  oonstable  of  exempt  property,  olaimed  aa  raoh  by  defendant  la  the  encutioo, 
slnoe  the  oonstaUe  aots  in  his  omoial  capaoity,  and  not  mereir  aa  a  trespaseer.  In 
detennlulng  whether  snoh  property  Is  exempt,  ud  tn  selUnf  K 

Appeal  from  special  term,  Cattaraugus  county. 

Action  by  Harrison  F.  Bishop  against  Gilbert  S.  Mosher  and  Itfortimer  K. 
Pratt,  as  sureties  on  the  olflclal  bond  of  .Joseph  C.  Cole,  a  constable.  From 
an  interlocutory  judgment  overruling  a  demurrer  to  the  complaint,  defend- 
ants appeal.  Affirmed. 

This  action  is  against  the  defendants,  as  sureties  upon  the  official  bond  of 
Joseph  C-  Cole,  a  constable  of  the  town  of  Little  Valley.  The  complaint  al- 
leged the  recovery  of  a  judgment  in  the  justice's  court  against  the  plaintiff, 
Harrison  P.  Bishop;  the  issuing  and  delivery  of  an  execution  to  Co\v,  aa  oon- 
stable, directing  him  to  satisfy  the  judgment  out  of  the  personal  proper^  of 
this  plaintiff  (the  defendant  itierein)  within  the  county  of  Cattaraugus,  not 
exempt  from  levy  aod  sale  by  virtue  of  an  execution.  Cole,  acting  under 
and  by  virtue  of  the  execution,  levied  upon  a  large  amoant  of  personal  prop- 
erty belonging  to  the  defendant  in  said  execution.  Some  of  the  property 
levied  on  was  exempt  from  levy  and  sale  by  virtue  of  an  exeention.  The 
plaintiff  duly  claimed  said  exemption,  and  fortiade  the  sale  d  the  exempt 
property.  Cole,  notwithstanding  sncli  claim  of  ^emptioD.  acrid  all  of  the 
property,  iucluding  that  which  was  claimed  to  be  exempt.  The  exempt  prop* 
erty  consisted  of  a  pair  at  hoxteB,  double  harness*  a  drag,  mowing  maeblne, 
one  pair  heavy  bobsleds,  and  one  heavy  set  of  trudcs,  used  as  a  wagon.  Tbe 
defendant  in  said  execution  was  a  householder.  Tbe  described  property  was 
necessary  for  the  carrying  on  of  his  Imsiness.'^  The  exempt  property  was 
worth  9250.  A  judgment  was  recovered  against  the  constable  for  the  value 
of  said  exempt  property  in  a  justice's  court.  An  execution  was  duly  issued 
on  said  judgment,  and  returned  wholly  unsatisQed.  Cole  was,  at  tbe  time  of 
the  levy  and  sale  under  tbe  execution,  a  constable  of  the  town  of  LitUe  7al- 
l^y.  The  defendants  had  duly  executed,  under  their  bandsand  seals,  a  bond, 
whereby  they  jointly  and  severally  agreed  to  p^  to  each  and  every  penon 
who  might  be  entitled  thereto  all  such  sums  of  money  as  the  said  constable 
might  become  liable  to  pay  on  account  of  any  execution  which  should  be  da- 
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UToed  to  him  for  eoneetlon,  and  «lao  pay  «acb  and  ereiy  person  any  dam- 
agm  wbleb  lie  might  aust^  from  or  hj  any  act  or  thing  done  bj  said  con- 
stable by  Tirtuo  of  his  ofBce  of  constable.  A  demnrrer  was  Interposed  to  the 
comi^nt.  the  objection  thereto  being  that  It  fUled  to  state  tacts  sofltdent  to 
constitute  a  eanae  of  action.  The  dworrer  vas  overmledt  and  an  Interloo- 
ntory  judgment  entered,  and  from  that  Judgment  an  appeal  waa  t^en  so  this 
court. 

AxgntA  before  Dwiosr,  F.  J.,  and  Maookbbr  and  Lewis,  JJ. 

W,  0.  ThraAer,  for  aj^ellants.   CharUt  Z.  Xlno02»»  for  respmidsot. 

IfEWis.  J.  The  defendants  contend  ttut,  it  having  been  adjudged  that  the 
constable  bad  no  right  nnder  bis  execution  to  sell  the  ««npt  property,  he 
commuted  a  trespass  in  so  doing,  and  tltaX  tbpy,  as  sureties,  axe  not  liable  tsa 
bia  act.  The  constable  did  not  commit  a  trespass  In  levying  upon  the  exempt 
property.  The  exemption  was  a  privilege  personal  to  the  defendant  to  the 
execution.  He  could  claim  it  or  not.  aa  be  wished.  BvUivan  v.  Farley, 
68  How.  Fr.  871;  BrooJu  v.  Bathioay,  8  Hun,  290.  Upon  being  notified  hj 
the  defendant  that  he  claimed  the  exemption,  it  was  the  duty  of  the  consta- 
ble to  investigate  the  fiiets,  and  determine  as  well  as  he  oould  whetlier  It  was 
in  fact  exempt  property.  He  was  required  to  determine  whether  the  defend- 
ant in  the  execntfon  was  a  householder,  or  had  a  family  fur  which  be  was 
providing,  and  whether  the  articles  mentioned  were  necessary  for  defendant 
as  such  nouseliolder,  etc.  The  determination  of  tlils  question  was  in  the 
line  of  bis  duty  RS  a  constable.  When  be  came  to  the  conclusion  tliat  the 
property  was  not  exempt,  and  determined  to  sell,  be  assumed  to  proceed  by 
virtue  of  bis  office  us  constable.  It  was  thereafter  determined  by  the  judg- 
ment of  the  court  that  the  property  was  in  fact  exempt  from  levy  and  snle. 
and  that  tbe  constable  bad  no  right  to  sell  it,  and  that  he  was  liable  in  an  ac- 
tion for  trespass  for  tbe  value  of  the  pioperty.  Every  act  performed  by  him 
he  claimed  to  do  in  his  official  capacity  as  constable.  He  applied  the  pro- 
ceeds of  the  sale,  we  assume,  to  tbe  satisfaction  of  the  execution. 

Tbe  question  here  presented  has  been  much  litigated  in  tbe  courts  of  this 
and  other  states,  and  it  Is  difficult  to  reconcile  all  of  the  decisions.  The 
weight  of  authority  fn  this  state  sustains  the  plaintiff's  contention  that  the 
selling  of  this  exempt  property  was  an  official  act,— an  act  done  by  virtue  of 
liis  office  as  constable.  It  was  held  in  Cummingt  t.  Brown,  43  N.  Y.  514, 
that  the  taking  by  a  deputy  sheriff  at  tbe  property  of  another  by  virtue  of  an 
attachment  a^dost  the  debtor's  property,  and  selling  tbe  same  under  execu- 
tion, to  satisfy  a  judgment  in  the  action,  were  official  acta.  In  People  v. 
S^utflor,  4  N.  Y.  179,  the  doCendants  were  sureties  or  a  sheriff  upon  a  bond 
conditioned  for  the  faithful  performance  of  the  duties  of  his  office,  etc.  Tbe 
sheriff,  by  virtue  of  an  attachment  against  the  property  of  an  absconding 
debtor,  seized  and  sold  tlie  goods  of  another  person.  It  was  held  that  tbe  act 
t-onstlLuted  a  breach  of  the  official  bond  of  the  sheriff,  and  that  an  action  on 
the  bond  %ouId  lie  against  him  and  his  sureties  In  behalf  of  such  owner.  It 
is  difficult  to  distinguish  between  the  liability  of  sureties  upon  an  official 
bond  conditioned  for  tbe  faithful  performance  of  the  duties  of  an  office,  and 
one  conditioned  to  pay  damages  which  may  be  sustained  by  any  act  or  thing 
done  by  virtue  of  the  office  of  an  official.  In  either  case,  when  committing  a 
trespass,  it  may  with  considerable  plausibility  be  argued  that  he  was  not 
performing  an  ofllcifil  act;  that  the  act  was  beyond  and  outside  of  his  office. 
The  doctrine  of  the  case  of  People  v.  Schuyler,  has  been  apprcured  by  the 
courts  of  this  state  and  of  the  United  States.  In  Lammon  v.  Feittder,  111 
U.  S.  17,  4  Sup.  Ct.  Bep.  286,  Justice  Guat  in  an  elalwrate  opinion  reviews 
tbe  authorities,  and  holds  that  a  marshal  and  his  sureties  are  liable  where  the 
marshal  levies  upon  the  property  of  another  on  a  process  against  defendant. 
A  justice  of  the  peace  sued  for  malicious  prosecution  is  sued  for  an  axA  done 


Digitized  by  Google 


696 


nW  TOBK  SUPPLBXKNTi  Vol.  20. 


hy  Ttrtae  of  his  office.  Roto  t.  SJienoood,  6  Johns.  109.  The  appellant'a 
eouDBel  claims  that  the  case  of  Paoplt  t.  lAteas,  9ti  N.  Y.  585.  is  In  oonflict 
with  the  doctrine  of  People  v.  JSchuyler,  tupra.  The  condition  of  the  bond  in 
the  Luea*  Case  was  that  the  constable  woikd  pay  over  to  the  peraoos  entitled 
thereto  all  such  sums  of  money  aa  be  should  become  liable  to  pay  on  account 
of  any  execution  delivered  to  him  for  collection.  The  alleged  breach  con- 
sisted in  seizing  the  goods  of  a  third  person  under  an  execution  against  the 
property  of  another.  The  court  held  that  the  sureties  were  not  liable,  be* 
■  cause  of  the  special  and  limited  language  and  purposes  of  the  lx>'bd.  Thia 
case  does  not  disturb,  we  think,  tlie  doctrine  of  People  t.  Schujfler,  The 
officer  in  this  case  and  the  officer  in  the  Sohuyler  Case  were  both  attempting 
to  carry  out  their  instructions.  In  doing  so  they  performed  acts  which  gave 
a  cause  of  notion  against  ttiem,  but  what  each  did  pertained  to  the  duties  of 
his  office;  he  was  attempting  to  perform  an  official  duty.  It  is  not  alleged  in 
the  complaint  that  Cole  acted  in  bad  fnith  in  selling  tlie  exempt  proi)erty  of 
the  plaintiff.  Althuugli  the  question  here  presented  is  perhaps  not  free  from 
doubt,  we  are  of  the  opinion  that  the  selling  of  the  exempt  property  by  Cole 
wss  an  act  done  by  virtue  of  his  office  of  constable,  and  that  bis  sureties  are 
liable  upon  tlieir  bond  to  the  plaintiff  for  the  damages  he  sustained  thereby. 
Tbe  judgment  appealed  from  should  be  affirmed,  with  costs,  with  leave  to 
the  defendants  to  answer  the  complaint  within  20  days  after  service  of  a  no- 
tice of  the  entry  of  judgment  upon  the  payment  of  the  costs.  All  concur. 


ZiAKE  Shobb  &  M.  S.  R.  Co.  e.  Gitt  or  Dunkirk. 
New  York,  L,  £.  ft  W.  B.  Ct\  r.  Same. 

(Supreme  Court,  OenertU  Term,  Fifth  VepartineriL   Octoler  11,1899.) 

1*  MVKICIFAL  CoRPOaATIOHB — PAVIItO  STREBT — A88ES8INO  EIaILROAD. 

The  provision  of  Laws  1880,  c.  19,  (Dunkirk  City  Charter,)  that  in  estlmatingthe 
benefit  from  pavisfr  a  street  along  which  a  railroad  runs  "the  compaoy  owdIqr  the 
railroad  sbalf  be  estimated  to  be  foeneflted  by  sucb  paTing  *  *  *  In  such  pro- 
portion as  its  tracks  •  •  •  may  bear  to  the  wldtb  of  the  whole  street,  and 
shall  be  assessed  for  such  work  proportionately  thereto, "  is  valid,  siaoe  the  legis- 
bture  has  authority  to  determine  that  a  railroad  company  la  a  street  shall  bear  » 
part  of  tbe  expense  of  paving  tbe  street,  and  the  amount  of  inoli  part  ta  In  Us  dia- 
oretion,  and  Is  not  subjeot  to  the  objeoUon  tbat  It  disorlminates  ag^nat  a  parOoa- 
lar  class  of  property. 

Ik  8ahb— Hbakihq  of  OBJionoNa 

Laws  1867.  c  479.  (Danklrk  Village  Charter,)  tit  IS,  provided  that  the  village 
trustees  should  nubluh  a  resolution  of  its  loteotion  to  constmct  a  sewer,  and  give 
■n  opportunity  for  the  hearing  of  objeotions  before  ordering  the  sewer  to  be  built. 
Title  18  authorised  the  trustees  to  order  the  paviug  or  gnding  of  a  street,  and 
cause  tbe  expense  to  be  assessed,  but  required  qo  adoption  or  publication  of  inten- 
tion to  pave  or  grade  the  street.  Z<aw»  18S0,  o.  19,  chuiged  the  village  into 
a  oi^.  and  amended  the  charter  of  1867.  Tiua  U  of  the  charter  as  amended 
'  oonsolidated  the  provisions  for  constructing  sewers  with  those  for  grading  and 
paving  streets,  and  provides  that  whenever  the  common  ooancll  of  the  city  may 
deem  It  necessary  to  constmct  a  sewer  or  to  grade  or  pave  a  street  it  may  declare 
by  resolution  its  intsnUon  to  do  so,  and  order  the  work  to  be  done;  but  It  doea 
not  provide  for  publishing  the  resolnUon,  or  for  hearing  objections.  Held,  that 
the  provisions  of  the  village  charter  of  1867  as  to  publication  and  opportunity  to 
object,  if  in  force  at  all  under  the  repo^ng  clause  of  tbe  city  charter  of  ISiiO,  ia 
only  in  respect  to  construating  sewers,  and  does  not  apjdy  lo  paving  streeth 

1.  Samb— Resolotions— VoTB  or  Mator. 

Laws  1867,  c.  479,  tlb  fi,  1 1,  as  ameuded  by  Laws  1880,  a  19,  provides  that  tba 
mayor  of  the  city  of  Deakirk  may  vote  at  a  meeting  of  the  common  ooumdl  where 
there  is  a  tie  vote  on  any  question.  Held,  that  a  resolution  to  pave  a  street,  adopted 
by  his  vote,  was  within  tbe  meaning  of  title  13,  {  1,  requiring  a  **m«jori^  vote  of 
the  com  mo  a  count^"  to  let  contracts  to  pave  a  street. 

4  Bun— CoUBOriOH  or  Asskssmsnt. 

Laws  1867,  o.  470,  tit  19,  |t  1.  as  amended  by  Laws  1880,  o.  19,  provides  that  "all 
taxes  and  assessments,*'  whether  general,  local,  or  special,  which  remain  unpaid 
for  90  days  after  the  date  of  the  llrst  warrant  annexed  to  the  roll  thereof,  shall  bear 
annual  interaat  from  that  time ;  and  "  sucb  tax, "  with  the  interest,  may  be  sued  far 
and  ooUeoted  by  the  conunon  oonnoU  In  the  name  ot  the  oitiy  against  any  person 
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nditotlwivfor.  SUd,  In  kii  to  retirabi  tbe  ooUeotion  of  ft  local  usessmeDt, 
maa  to  Mt  aaide  Ibe  asserameDt  roll,  tfast  defeodant,  hsvlnff  pleaded  a  oaase  of 
■oUon  for  the  nnp^d  afseBsment,  by  way  of  oOaDterclalni,  wa»  entlUed,  oa  i«coTer- 
iBff  Jndirmcnit,  to  ftpennua  Jndgmmt  aataat^ainttff  forttM  uunmt  of  the  ■naaa- 
neHk 

Appeil  from  special  tmtt,  Cbsatanqna  oounfy. 

Actions  Ixy  the  Lake  Shore  ft  Hidilgaii  Soathem  Railroad  Gompuly  against 
tbe  city  of  Dunkirk,  and  the  New  Yotk,  lAka  Erie  &  Weetem  Bailroad 
Company,  mpectiTely,  against  the  dty  ot  Dunklifc,  to  natnln  tbe  cdleotton 
of  certain  asseasmentB,  and  to  set  adde  the  assessment  toll.  From  a  jadg- 
ment  for  defendant,  plaintiffs  appeal.  Afflrmed. 

Argued  before  Dwioht,  P.  J.,  and  Macombek  and  Lswis,  JJ. 

27.  £t,  McMillan,  tot  appellant  Lake  Shore  A  Michigan  Southern  Bailroad 
Company.  Q.  F,  Srownelh  for  appellant  New  ToA.  Lake  Erie  ft  Western 
Ballrosd  Company.    W,  D.  Btdtt  tot  respondent. 

DwieBT,  P.  J.  The  tracks  of  both  the  plaiDtttts'  roads  ran  longitudinally 
through  Ttilrd  street  in  the  defendant  city,  and  together  oocQpy  about  one 
half  the  width  of  the  street,  in  the  middle.  The  assessment  In  qnestlon  was 
laid  to  meet  the  expenses  of  paving  that  portion  of  the  street  lying  south  of 
tbe  railroad  tracks  and  between  certain  limits  east  and  west,  under  a  provi- 
sion of  the  charter  of  the  city,  which,  so  far  as  it  relates  to  this  particular  sub- 
ject, is  in  the  following  terms:  "For  the  purpose  of  making  asseesments 
under  this  title,  the  proper^  *  *  *  adjoining  that  part  of  the  street  so 
*  *  *  paved  *  •  *  shall  be  taken  to  be  the  only  property  benefited 
by  such  iiuprovement;  *  *  *  and  in  estimating  the  benefit  from  any 
such  paving  *  *  *  on  any  street  along  which  a  railroad  is  running  or  using  a 
part  thereof  the  company  owning  such  railroad  shall  be  estimated  to  be  bene- 
flted  by  such  paving  *  *  *  in  such  proportion  as  Its  tracks  and  usage  of 
uid  street  may  bear  to  ttie  width  of  the  whole  street.  And  be  assessed  for  such 
work  proporuonately  thereto."  The  assessment  of  the  plaintiffs  is  assailed 
on  several  grounds,  one  of  which  relates  to  the  constitutionality  of  tbe  above 
provision,  and  others  to  its  construction,  and  to  the  mode  of  application  of 
this  and  other  provisions  of  tbe  charter  of  the  defendant. 

The  constitutional  objection  may  be  broadly  stated  to  be  to  the  effect  that 
the  provision  arbitrarily  discriminates  against  a  particular  class  of  property, 
»n(l  fixes  an  arbitrary  measure  of  Itsasaessment,  without  regard  to  the  actual 
benefit  received.  Tbe  argumeot  of  learned  counsel  for  the  plaintiffs,  re- 
spectively, in  support  of  this  objection  is  elaborate  and  instructive,  but  we  do 
not  feel  at  liberty  to  follow  it  to  the  conclusion  to  which  It  points,  in  view  of 
the  many  decisions  uf  the  courts  of  our  own  state  which  recognize  the  com- 
plete and  well-nigh  absolute  authority  of  the  legislature  over  the  subject  of 
taxation.  Such  are  the  cases  of  People  v.  Lawrenae,  41  K.  Y.  137;  In  re 
Van  Antwerp,  56  N.  X.  261;  Hpenoer  v.  Merchant,  100  N.  Y.  587,  3  N.  E. 
Kep.  682.  Moreover,  on  the  principle  that  cor[)orations,  which  are  creatures 
of  the  legislature,  should  be  stitl  subject  to  its  control,  which  at  tbe  time  of 
the  Bevision  was  enacted  into  a  statute,  (1  Rev.  St.  p.  600,  g  8,)  it  was  com- 
petent for  the  legislature  to  lay  upon  the  plaintiffs  a  burden  which  was  ad- 
ditional to  those  prescribed  by  their  charters.  Railroad  Co,  v.  Brottmell,  24 
N.  Y.  345,  overruling  Miller  v.  Railroad  Co„  21  Barb.  513;  Railroad  Co.  v. 
iJreenbush,  52  N.  Y.  510;  People  v.  Railroad  Co.,  70  N.  Y.  569.  Under 
the  doctrine  of  these  cases  it  seems  clear  that  the  requirement  of  the  stat- 
ute in  question,  to  tbe  effect  that  the  railroad  companies  occupying  portions 
of  the  streets  in  the  city  of  DunliiLli  should  bear  a  portion  of  the  expense  of 
I>aving  such  streets,  was  within  the  authority  of  the  legislature,  and  that  the 
share  of  the  expense  to  be  thus  trarne  was  withib  Its  discretion. 

It  is  further  objected  that  the  assessment  in  question  is  invalid,  because 
certain  provisions  ul  the  charter  of  the  defendant  reuting  to  the  subject-mat- 
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ter  Wf>re  not  complied  with.  Those  provisions  are  found  In  section  1  of  title 
12  of  that  act,  being  chapter  479  of  the  Laws  of  1867,  as  amended  hy  chapter 
19  of  the  Laws  of  1880.  The  section,  as  amended,  reads  in  part  as  follows: 
"Section  1.  Whenever  the  common  council  may  deem  it  necessary  to  con- 
struct a  sewer  In  any  street,  to  grade,  pave,  macadamize,  or  plank  any  street 
or  part  of  a  street  In  said  village.  It  1b  hereby  authorized  to  declare  by  reso- 
lution its  intention  so  to  do,  and  to  take  all  necessary  steps  for  doing  said 
work,  as  provided  in  sections  2  and  3  of  tiUe  12,  and  in  section  2  of  tltie 
13,  of  this  act,  and  to  order  said  work  to  be  done,  and  to  let  the  oontracU 
therefor  by  a  majority  vote  of  said  common  council. "  Several  blunders  oo 
curring  in  this  section  are  due  to  the  fact  that  the  enactment  was  in  the  form 
of  an  amendment  to  the  charter  of  the  village  of  Dunkirk,  (Act  1867,  c.  479,) 
and  that  there  was  an  attempt  to  consolidate  certain  sections  of  the  act 
amended,  relating  to  different  subjects.  Thus,  of  the  amended  statute,  title 
12  was  entitled  "  Construction  of  Sewers,**  and  related  solely  to  that  subject; 
while  title  13  was  entitled  and  i^elated  solely  to  the  "Grading  and  Paving  of 
Streets."  Title  12,  by  its  sections  1,  2,  and  8,  required  a  preliminary  resolu- 
tion of  intention  of  the  board  of  trustees,  specifying  the  location  and  dimen- 
sions of  the  proposed  sewer,  to  be  published  for  two  weeks  in  the  village  pa- 
per, an  opportunity  to  every  person  interested  to  file  written  objections  to  the 
pn^ect.  and  a  hearing  of  such  objections,  before  the  sewer  should  be  ordered 
to  be  built.  Title  18,  In  its  only  sections,  1  and  2,  contained  no  proTisitm 
for  the  adoption  or  publication  of  any  preliminary  resolution,  nor  for  the  fil- 
ing or  hearing  of  objections,  but  (by  section  1)  gave  to  the  board  at  trustees 
the  authori^  to  order  the  grading  or  paving  of  streets  1^  the  vote  of  two 
thirds  of  its  members,  and  (by  section  2)  to  assess  the  costs  of  such  Iraprove- 
menta  acewdlng  to  benefits,  to  be  determined  1^^  assessors  specially  appointed 
for  that  purpose.  The  act  of  1880— which,  as  we  have  said,  was  a  mere 
amendment  of  the  act  of  1867,  and  aocomplisbed  the  transformation  of  the 
Tillage  into  a  city,  of  the  president  into  a  mayor,  of  the  board  of  trustees  into 
a  common  eouncll,  by  the  mere  change  of  reading  of  the  several  names  wher- 
ever ,tbey  occurred  in  the  statute  amended — undertook  to  consolidate  the  pro- 
visions  In  respect  to  the  construction  of  sewers  with  those  relating  to  thr> 
grading  and  paving  of  streets,  and  the  result  was  the  wnended  section  1  of 
title  12,  a  portion  of  which  is  last  above  quoted.  Some  of  the  confusion 
which  has  arisen  in  this  case  results  from  this  awkward  manner  of  amend' 
ment  and  abbreviation,  but  it  Is  reasonably  clear  that  sections  2  and  8  of  title 
12  of  the  village  charter,  if  they  continue  In  force  at  all  under  the  general  re- 
pealing clause  of  the  act  of  1880.  continue  so  in  force  only  In  respect  to  Uw 
construction  of  sewns,  and  have  no  application  to  the  subject  of  the  grading 
and  paving  of  streets;  and  tliat  the  only  provisions  of  the  act  of  1867,  referred 
to  in  the  amended  section  1  of  title  12,  which  apply  to  the  last-mentioned  sub- 
ject, are  tlioee  of  section  2  of  title  18  of  the  act  amended.  Such  being  the 
case,  it  Is  apparent  that  for  the  purpose  of  the  paving  of  Third  street  in  the 
cll7  of  Dunkirk  no  publicaUmi  was  required  to  be  made  of  the  preliminary 
resolution  of  intention,  noromtortunityto  file  objections  thereto,  nor  hearing 
given  to  such  objections,  but  thatit  was  only  neoessaiy  that  the  improvements 
should  be  ordered  by  a  majority  vote  of  the  common  coanoil,  and  that  the 
cost  of  the  improvement  should  be  assessed  upon  tlw  property  benefited  ac- 
cording to  the  benefits  received,  as  determined  by  assessors  appointed  for  that 
purpose,  with  the  proviso  in  respect  to  railroad  property  which  was  quoted  at 
the  outset  of  this  opinion,  and  which  was  added  to  sec^on  1  of  title  12  of  the 
act  by  the  amendment  of  1880. 

An  objection  to  the  proceedings  in  question,  which  is  suggested  by  a 
quest  to  find  on  the  part  of  one  of  the  plaintiffs,  though  not  argued  on  this 
^peal,  viz.,  that  the  statute  required  the  appointment  of  two  s^  of  assess- 
ors* — one  to  ascertain  and  determine  the  cost  and  npense  of  the  work,  and 
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the  other  to  determine  what  property  was  beneSted  thereby,  and  to  assess  the 
cost  npoD  sncb  property  in  proportion  to  benefits, — was  based  upon  a  mani- 
fest clerical  error  in  engrossing  section  2  of  title  S,  by  which  certain  words  of 
the  section  were  repeated.  The  section,  as  properly  read,  plainly  shows  that 
the  cost  of  the  woric  was  to  be  ascertained  and  determined  by  the  common 
(wuncil. 

Another  objection  to  the  valfdlty  of  the  assessment  is  to  the  effect  thnt  the 
resolution  ordering  the  woi^  to  be  done  whs  not  adopted  "by  a  majority  vote 
of  the  common  council. as  required  by  the  terms  of  section  1  of  title  12  of 
the  act  as  amended.  The  facts  upon  which  this  objection  la  based  are  aa  fol- 
lows: The  common  council  of  the  city  of  Dankirk  conaiats  of  eight  council- 
men.  Title  3,  g  2.  The  mayor  presides  at  their  meetings,  and  is  entitled  to 
a  vote  when  there  la  a  tie  ki  the  vote  of  tiie  councilmen.  Title  5.  g  1.  At 
the  meeting  of  the  common  council  at  which  the  resolution  in  question  was 
adopted  all  the  eight  oounoilmen  were  present.  The  mayor  also  was  pres- 
ent, and  presided.  The  vote  of  the  councilmen  on  the  resolution  was  four  in 
favor  of  and  four  against  its  adoption,  and  the  mayor  thereupon  voted  in  fa- 
vor of  the  resolution,  and  declared  it  adopted.  We  oin  liave  no  doubt  of  tlie 
correctness  of  this  declaration,  nor  that  the  vote  thus  declared  was,  within 
the  meaning <tf  the  statute,  "a  majority  vote  of  the  common  council."  It  is 
true,  the  mayor  is  not  declared  to  be  a  member  of  the  common  council,  but 
he  is  its  presiding  officer,  and,  in  the  case  of  a  tie,  has  s  vote  as  such,  and  that 
vote  determines  the  vote  of  the  common  a>unctl.  So— as  pointed  out  liy  coun- 
uA  for  the  respondent— the  vice  president  of  the  United  IStates  is  hot  a  mem. 
ber  of  the  senate,  but  he  is  Its  presiding  offloer,  and  bss  a  rote  in  case  of  a 
tie.  Const.  U.  S.  art.  1.  g  3,  subd.  4.  That  a  vote  of  the  senate  of  the  United 
States,  determined  by  the  casting  vote  of  the  vice  president,  is  a  majority 
vote  of  the  smate,  admits  of  no  question.  The  case  is  the  same  with  the  sen- 
ate of  this  state,  (Ck)nst.  N.  T.  art.  4,  g  7,)  and  both  are  precisely  parallel 
with  the  cafe  noder  consideraUtHi.  Each  of  the  votes  supposed  and  the  vote  in 
qaestion  Is  a  vote  of  the  body  in  which  It  Is  taken,  and  is  determined  to  be 
the  vote  of  a  majority  of  that  body  by  the  casting  vote  of  Its  presiding  pffloer. 
The  case  would  probaUy  have  been  otberw^  had  the  proWslon  required  the 
vote  ot  a  majority  of  the  connellmen  present  or  elected. 

The  language  of  the  statute  which  prescribes  tliat  in  the  estimates  of  ben- 
efits Uie  nulroad  compsny  "shall  be  estimated  as  benefited  by  such  paving,  ** 
etc.,  **in  proportion  as  its  tracks  and  usage  may  bear  to  the  width  of  the 
whole  street, "  though  perhaps  not  altogether  weU  oliosen.  Is  sufflidently  in- 
tsUigible,  and  seems  to  us  to  admit  of  but  one  construction.  Plainly  it  in- 
tends tliat  the  benefit  to  the  railroad  eompany  shall  be  held  to  bear  the  same 
proportion  to  the  entire  benefit  of  the  Improvement  as  the  width  of  that  por- 
ti<m  of  tlie  street  occupied  by  the  railroad  bears  to  the  entire  width  of  the 
street,  and  it  was  in  this  proportion  that,  as  we  understand,  the  several  as- 
sessments to  the  plaintiffs  were  made.  Upon  the  whole,  we  find  none  of  the 
jdaintlffs*  objections  to  tlie  statute  in  question,  nor  to  the  mode  of  its  appli- 
eation  in  this  case,  to  be  well  founded.  It  follows  that  the  plaint^flEs*  com- 
[riteints  were  properly  dismissed. 

But  It  Is  objected  tliat  the  defendant  was  not  entitled  to  have  an  affirmative 
Jadgnfent  on  its  counterclaim  against  the  plaintiff  for  the  amount  of  the  as- 
sessment. The  contention  is  that  an  assessment  for  a  locsl  Improvement — 
as  distinguished  from  a  general  tax — rannot  by  any  means  be  made  a  per- 
sonal charge  against  the  taxpayer,  but  is  only  in  the  nature  of  a  lien  upon 
the  spedflc  property  assessed,  and  that  proceedings  for  Its  collection  are  con- 
fined to  proceedings  in  rem,  and  authorities  are  cited  to  that  general  effect. 
Cooley.  Tax'n,  676;  Ifeenan  Y,Bmitht  50  Mo.  524,  5--  B.  But  here  the  partic- 
ular statute  under  which  this  sssessment  was  laid  comes  to  the  aid  of  the  de- 
liMidADt.  Section  1  at  title  19  of  the  charter  <a  Dunklric,  as  revised,  after 
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providing  tliat  **al1  general  taxes  nnd  assesamentB  *  *  *  and  all  taxes 
and  asseBsnaents  made  by  the  common  council  of  the  city  of  Dunkirk"  shall 
be  alike  Hens  upon  the  real  estate  asaensed,  proceeds  as  follows:  *'And  all 
the  taxes  and  assessments,  whether  for  general  or  local  or  special  purpose, 
whl^  ahiUl  retn«hi  nnpaid  for  the  space  of  ninety  days  after  the  date  of  the 
first  warrant  annexed  to  the  roll  thereof,  shall  bear  interest  at  the  nte  of 
7  per  cent,  per  annum  from  that  time;  and  such  tax,  with  the  Interest,  may 
be  sued  for  and  collected  by  the  city  against  any  person  liable  therefor  la  any 
of  the  courts  of  this  state,  and  the  common  coaocil  of  said  city  Is  hereby  em- 
powered to  bring  actluna  in  the  name  of  the  city  for  such  collection.  There 
can,  we  suppose,  be  no  question  but  that  the  words  "such  tax,"  in  the  last 
clause  of  toe  section,  refer  to  and  comprehend  "all  the  taxes  and  assessments* 
mentioned  in  the  preceding  clause,  and.  such  being  the  case,  there  would 
seem  to  be  no  room  bere  for  the  above  contention,  on  general  principles, 
against  tbe  recovery  (tf  a  personal  judgment  for  a  local  assessment.  Tbe 
Jadgment  appealed  from  seems  not  to  be  obiior'ous  to  any  oC  tbs  obJectiMift 
taken  by  the  appellants,  and  must  therefore  be  adirmed. 
Judgiaent  affirmed*  with  costs.  All  concor. 


Eels  «.  Ahebioah  TELsraoHB  Sn  TELseRAFH  Go. 

(Supreme  Court,  General  Term,  Fifth  Department.   October  31, 180S.) 

1.  HieawATS— OooDPATios  BT  Tblbsbaph  Poxjw— Riost  or  OwjiKBs  or  Psa. 

Laws  1848,  o.  966,  amended  by  Laws  1858,  c.  471,  which  gives  the  ooiiMat  of 
the  state  to  the  ereoUon  of  telecraph  poles  in  higbwajs,  wu  onlv  Intended  to  pro- 
tect telegraph  comp&nieB  from  Inmctinent  for  maintunbiK  a  paUIo  nnlMutee  In  ao 
doing,  and  gives  them  no  right  to  erect  snc^  poles  Without uia  eonsent  of  the  owners 
of  the  fee  in  the  highways. 

S.  Saiib— Additiokal  Bcbdbn. 

Tbe  occupancy  of  a  highway  \xy  the  poles  of  a  telegraph  or  tdl^itone  oompany  Is 
not  one  of  tbe  ordinary  and  legltimats  nses  for  which  highways  are  estaDUsbed, 
and -is  the  imposition  of  an  additional  burden  on,  and  the  taking  of,  the  prooerty  of 
the  owner  of  the  fee,  which  enables  him  to  maintain  an  action  to  compel  the  re- 
moval of  tbo  poles,  and  to  recover  poBsesslon  of  the  promises  oooa|^ea  thereby, 
with  damages,  where  such  oconpancy  is  without  his  ooosen^  and  wiuioot  eompan- 
satlon  hav&g  been  previooaly  made  nim  therefor. 

Appeal  from  circuit  court,  Erie  coun^. 

Action  by  Charles  Eels  against  tbe  American  l^toidione  A  Telegraph  GtHO- 
pany  to  compel  defendant  to  remove  Its  poles  from  a  highway  In  wbl^  plain- 
tiff owned  the  fee,  and  to  recover  possession  of  the  premises  occupied  tliere* 
by,  with  damages.  From  a  Judgment  in  plaintifl*B  fiivor,  defendant  appeals. 
Affirmed. 

Argued  before  Dwionr,  F.  J.,  and  Maooxbbb  and  LBwn,  JJ. 
Sherman  8.  Roffers,  for  appellant.  John  if.  BuU,  for  nspondent. 

Lewis.  J.  The  plaintiff  Is  the  owner  in  fee  of  a  25-aere  farm  In  the  town 
of  Alden,  bounded  on  the  north  by  a  public  lilghway  known  as  the  '*0^nga 
Greek  Road."  His  title  extends  to  the  center  of  the  road.  This  credt  road  is 
an  ordinary  twunlry  highway.  The  defendant  is  a  long-distance  tels|dioae 
compHny,  incorporated  under  the  laws  of  the  state  of  New  Yoric  for  the  Incor- 
poration of  telegraph  companies.  In  the  month  of  August,  1888.  defendant 
wns  engaged  In  tbe  lociition  and  construction  of  a  telephone  line  along  said 
highway  from  Batavia  to  Buffalo.  In  constructing  said  telephone  line,  de- 
fendant placed  in  front  of  plaintiff's  farm,  on  the  southerly  side  of  said  high- 
way, 12  telephone  poles,  without  the  license  or  consent  of  the  plaintiff.  This 
action  was  tliereupon  commenced  to  com  pel  the  defendant  to  remove  said  poles, 
and  to  recover  possession  of  the  premises  occupied  thereby,  with  damages, 
etc  At  the  close  of  the  evidence,  the  court  instructed  the  Jurytliat  the  pliUn- 
tJfl  was  entitled  to  a  verdict  for  the  recovery  of  the  ptemlsai  fnm  the  defend- 
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ant,  witb  dftmagee  for  the  detention  thereof,  and  ttaub  ttie  only  qoeetlon  tor 
them  to  determtne  was  the  amoant  of  dan)l^^.  Defendant's  counael  ex- 
cepted to  Uie  instructions  thus  given.  aAd  the  jury  thereupon  found  a  ver- 
dict for  the  plaintiff  for  the  recovef7  of  the  possession  of  the  premlsps,  with 
918  damans  fnr  their  detenthm.  The  appellant  contends  that  chapter  265. 
Iawb  1848,  at  amended  bf  chapter  471.  Iawb  1858,  gave  the  defendant  tho 
right  to  place  Its  poles  In  the  high  in  front  of  Uie  plalnUfl's  premises  with- 
out bis  consent,  md,  unless  this  contention  can  be  maintained,  Uie  defendant's 
counsel  concedes  that  the  case  was  properly  disposed  of  at  tbe  drcnit.  The 
fltate  has  a  general  auperrlsion  oter  the  highways,  and  by  the  acts  above  re- 
ferred to  gave  its  eonsent  to  the  defendant  to  use  the  highways  of  tbe  state 
-with  Its  poles  and  wires.  Were  It  not  for  this  legislation,  the  telegraph  and 
telephone  companies  would  be  liable  to  an  Indictment  as  for  a  public  nuisance 
If  they  placed  their  polM  in  the  highways.  Tbe  acts  referred  to  protected 
them  to  tliat  extent,  and  no  more.  The  state  had  not  the  power,  and  did  not 
jiasiime,  to  give  the  companies  the  right  to  erect  their  poles  in  the  highways 
-without  tbe  consent  of  the  owners  of  the  fee  In  the  highways.  If  tbe  occu- 
pancy of  this  highway  by  the  defendant's  poles  is  one  of  the  ordinHry  and 
legitimate  uses  for  which  highways  are  established,  the  defendant  is  right  in 
its  contention.  Highw^rs  are  established  to  accommodate  the  public  in  trav- 
eling and  tianaporting  their  property  from  place  to  place  by  any  safe  and 
proper  means  of  communication  that  the  traveler  may  choose  to  adopt,  pro- 
vided the  means  employed  are  open  to  be  adopted  by  ail  who  wish  so  to  do. 
Any  proper  carriage  propelled  by  electricity,  steam,  or  animal  power  may  be 
used,  if.  after  the  vehicle  bHS  [lasned  over  tbe  highway,  it  is  left  free  and  un- 
obstructed, so  tbnt  any  other  citizen  can  use  It  for  like  purposes.  If  means 
for  traveling  are  adopted,  the  use  of  which  necessitates  appliances  in  the  high- 
way of  a  permanent  character,  and  the  use  of  which  is  private  and  exrlualve, 
that  would  be  an  Inconsistent  and  improper  use  of  the  highway,  and  would 
Impose  an  additional  servitude  upon  tlie  fee.  If  the  placing  of  permanent 
-appliances  In  the  highway  which  are  under  tbe  control  of  corporations  or  in- 
^ividnals  were  tolerated,  the  time  might  soon  come  when  the  liighways  of  tlie 
country  would  be  practically  monopullzed  by  invpiitionsfor  tbe  transportation 
of  persons  and  property.  No  reason  Ifl  suggested  for  tbe  contention  of  the 
■appellant  which  does  not  with  equal  or  even  greater  force  apply  to  a  claim 
for  the  use  of  highways  by  steam  railroads.  The  defendant's  poles  and  wires 
are  placed  In  and  along  highways  for  the  use  of  the  public  in  conversing  with 
eiich  other  from  distant  points,  for  a  consideration  to  be  paid  therefor  to  tb« 
defendant.  Ballroad  companies  not  only  provide  the  public  with  rapid  means 
of  cominuoication  with  each  other,  but  they  also  transport  people  and  prop- 
erty from  place  to  place;  they  perform  substantially  all  the  functions  of  tbe 
ordinary  conveyances  in  nsf  upon  the  public  highways;  and  yet  it  is  the  settled 
law  of  this  state  that  the  appropriation  of  any  part  of  a  liighway  by  the  ties 
and  tracks  of  a  railroad  ts  the  imposition  of  an  additional  burden  upon,  and 
the  taking  of.  the  property  of  the  owner  of  the  fee,  within  the  meaning  of  tbe 
constitution,  which  forbids  such  taking  without  compensation.  Williams  v. 
Railroad  Co.,  16  N.  Y.  97;  Wager  v.  Railroad  Co.,  25  N.  Y.  526;  Craiff  v. 
Railroad  Co.,  39  N.  Y.  404.  In  a  note  to  section  111  of  Lewis  on  Eminent 
Domain,  many  authorities  maintaining  this  doctrine  as  to  railroads  are  cited. 
It  is  said  in  section  181  of  this  work  that  the  lines  of  a  telegrapli  or  telephone 
«om|iany  are  on  the  same  footing  as  a  steam  railroad.  They  form  no  part  of 
the  equipment  of  a  public  highway,  but  are  entirely  foreign  to  its  use.  When 
tbe  fee  of  the  street  is  in  the  abnttlng  owner,  he  Is  dearly  entitled  to  com- 
pensation for  the  additional  burden  placed  on  bis  land.  Authorities  are  re- 
ferred to  In  a  marginal  note  to  this  section  sustaining  the  doctrine  of  the  text. 
To  the  same  effect  are  Duembury  v.  Telegraph  Co.,  11  Abb.  K.  C.  4^;  Metro- 
pattan,  9to.^  Co.  V.  Cciwil  Lead  Co.,  07  How.  Pr.  866 ;  SUuMOd  v.  TOegraph 
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Co.,  (Sup.)  18  K.  Y.  Snpp.  250.  There  are  authorities  In  some  of  onr  ^ster 
states  sustainlDg  the  oonteDtion  of  the  defendant.  The  great  w^ht  of  au- 
thority, however,  is  In  accord  with  the  decisions  of  the  courts  of  this  states 
Bj  placing  its  poles  in  the  highway  in  fr<mt  of  the  plaintiff's  piemises,  th» 
defendant  Imposed  ao  additional  servitude  npon  the  highway,  and  tberebgr 
gave  to  the  pl^ntlfC  a  right  to  maintain  this  aoiion.  The  Judgment  appealeit 
from  should  be  affirmed.   All  concur. 


Kme  e.  Towhsbkhd. 
(Supreme  Court,  Omtral  Term,  JHrst  Departmmt.  October  90,  ISOt.) 

Bas  Judicata — Idbktitt  or  Poihts  at  Issub — ^Titlb. 

A  JadKmeDttn  ejectment,  dismlBsing  theoomplalnt  on  the  nwriU  beoatue  oumo- 
tur  bad  failed  to  establiBh  tlUe  or  right  of  poeaoHloD  In  himself,  is  not  an  eetaoliab- 
ment  of  title  in  any  one,  within  Code  Civil  Proo.  1 16M,  which  provideB  that  a  jndff- 
ment  in  ejectment  after  trial  on  the  meriu  shall  be  oonolosiTe^as  to  the  Utla  est^ 
llshed  in  such  action;"  and  benoe  snob  Judgment  does  not  eslop  idalntiff  or  U> 

*    grantee,  in  a  snbeeqaent  aotton  to  remove  a  oond  fron  the  tEtla^  trom  uttaWlshlng 
title  in  hlmaelf  by  competent  evidence. 

Appeal  from  special  term,  New  York  county. 

Action  by  Louis  C.  King  against  John  Townshend  to  remove  a  cloud  from 
plaintiff's  title.  From  a  Judgment  in  plaintiff's  favor,  defendant  appeala* 
Affirmed. 

Argued  before  Yak  Bbukt.  P.  J.,  and  O'Bbikn  and  Fattebson,  JJ. 
John  TowMhend,  for  appellant.   £.  A.  Gould,  for  respondent. 

Fattebsoh,  J.  The  decree  from  which  the  appeal  is  taken  in  this  eaoso- 
declared  that  a  certiUn  tax  lease  of  premises  described  in  tlie  complaint,  made 
and  executed  by  the  proper  authorities  of  the  city  of  New  York  to  the  de- 
fendant, was  void,  and  directed  it  to  be  canceled  of  record  as  a  doud  on  the 
plaintiff's  title^  for  the  reason  Uiat  excessive  interest  had  been  added  to  the 
amount  of  an  amessment  for  nonpayment  of  which  the  property  was  sold. 
It  has  been  held  by  this  court  that  a  tax  sale  made  under  such  circomstan^ 
ees  Is  void,  (/n  n  WiUU,  80  Hun.  13.)  and  by  the  court  of  appeals  that, 
where  the  facts  constituting  the  illegality  of  Uie  sale  do  not  appear  oC  rec- 
ord, but  must  be  proven  by  extrinsic  evidence,  a  suit  will  lie  to  remove  as  » 
cloud  upon  title  a  lease  or  deed  based  npon  such  a  void  sole.  {Stewart  v. 
Crv»l«r,  100  N.  Y.  878,  8  N.  E.  Rep.  471.)  The  burden  of  proving  the  fiicta- 
constituting  illegality  In  tlils  case  was  npon  tlie  plaintifr,  for  the  statute 
makes  the  leaae  prima  facie  evidence  of  the  refrularity  of  all  proceedinga  r^ 
suiting  in  Its  execution  and  delivery.  Laws  lti71,  c.  381.  §  941.  "Consolida- 
tion Act."  Sufficient  was  shown  on  the  trial  to  authorize  tlie  finding  that  ttie 
sale  was  void,  but  it  is  clHimed  that  for  other  reasons  Uie  learned  judge  erred 
in  holding  that  the  plaintiff  was  entitled  to  a  decree.  It  is  alleged  in  the- 
complalnc  that  the  plaintiff  la  the  owner  and  in  possession  of  the  premises 
described  therein.  The  answer  puts  that  allegation  in  issue.  It  was  tlier^ 
fore  necessary  for  the  plaintiff  to  establish  title  in  himself  by  competent  evi- 
dence. That  he  did  by  grants  or  conveyances  sufficient  to  vest  a  paper  title 
in  him,  and,  although  there  was  some  dispute  as  to  possession,  he  showeA 
that  he  had  it  when  this  suit  was  begun.  On  the  trial,  the  defendant,  as- 
evidence  against  the  plaintiff's  asserted  title,  introduced,  and,  as  would  ap- 
pear, without  objection,  a  judgment  record  entered  in  the  superior  court  of 
the  city  of  New  York  In  an  action  of  ejectment  brought  by  one  Moores.  the 
present  plaintiff's  immediate  grantor,  agninst  this  defendant  and  bis  tenant 
in  possession,  for  the  recovery  of  the  same  premises.  That  action  was  ti^ed 
October  4,  188t),  and  a  verdict  was  directed  for  the  defendant,  subject  to  the 
opinion  of  tlie  court  at  general  term.  Judgment  on  the  verdict,  and  direct- 
ing the  dismissal  of  the  oompIalnt»  was  ordered  by  the  general  term,  and  vaa- 
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entered  Manh  10. 1887.  .54  N.  Y.  Super.  Gt.  Bep.  245.  Tbe  judgmeat  I» 
expressly  stated  to  be  on  the  merits.  An  appeal  was  taken  to  the  coart  of  • 
appeals,  and  the  judgment  was  affirmed.  In  obedience  to  the  requirements- 
of  section  1339  of  the  Ck>de  of  Clrll  Procedure,  the  superior  court  certitled  t» 
the  court  of  appeals  (and  it  went  up  as  part  of  the  record)  a  statement  of  the 
facta,  the  qneBtions  of  law  arising  thereon,  and  tbe  determination  made  of 
the  same,  in  which  statement  it  was.  among  other  things,  certified  that  the 
facts  disclosed  on  the  trl^  did  not  establish  any  title  to  or  right  of  posspsaion 
of  the  locuf  in  quo  in  Moores,  and  that  be  had  not  shown  possession  thereof 
in  himself  nor  In  the  persons  through  whom  he  claimed.  It  will  be  observed 
that  this  judgment  of  the  saperlor  court,  which  is  now  invoked  as  an  estop- 
pel against  the  plaintiff,  was  rendered  in  March,  1887,  was  upon  the  merits, 
and.  if  It  was  binding  upon  Moores  on  this  question  of  title,  it  would  alsa 
estop  the  present  plaintiff,  as  his  grantee,  the  grant  being  subsequent  to  the 
judgment.  Campbell  t.  Sail,  16  N.  Y.  579.  The  present  suit  was  begun  in 
May,  1891*  more  than  four  years  after  the  entry  of  the  Judgment  in  tbe  su- 
perior court.  Tbe  question  for  consideration,  therefore.  Is,  what  is  the  effect 
of  thejudgment  referred  to  on  the  title  derived  by  the  plaintiff  from  Moores? 
It  may  be  stated  as  a  general  rule  that  a  judgment  between  parties,  binding 
on  tbem  and  their  privies,  and  rendered  on  the  merits.  Is  conclusive  upon 
the  same  matters  in  any  sut)sequent  action,  whether  brought  for  the  same  or 
for  any  other  object  or  purpose,  or  In  the  same  or  any  other  form  of  action.. 
(Castle  V.  ITayeg,  14  N.  Y.  329;  Smith  v.  8mith.  79  K.  Y.  6S4;  Jordan  v. 
Van  Bppa,  85  N.  Y.  427;  Leavitt  v.  Woleott,  95  N.  Y.  212;  Pray  v.  Hege- 
man,  98  K.  Y.  857;  Bell  v.  Menifteld,  109  X.  Y.  211,  16  N.  £.  Kep.  55;> 
and  It  is  immaterial  whether  the  judgment  is  pleaded  in  bar  as  a  defense,  or 
is  put  In  evidence,  without  being  pleaded,  as  an  estoppel,  {BmbuT$/  v.  Conner, 
3N.T.522;  fnMarv.  Xitter.  62  N.  Y.  372.)  But  ingrafted  upon  the  gen- 
eral role  la  tbe  condiUon  that  the  precise  question  involved  In  the  second  ac- 
tion must  have  been  (or,  within  the  pleadings,  might  have  been)  finally  de- 
termined In  the  first  action,  {Bdl  ▼.  Merrifleld,  «upra,)  and  that,  where  the 
prior  judgment  may  liave  bwn  based  upon  dther  of  two  facts  or  states  of 
taei,  the  party  seeking  to  avail  himself  of  theestc^pel  mustshow  afflnnattvely 
that  it  went  upon  the  particalar  facts  claimed  to  create  that  estoppel;  others 
wise  it  is  open  to  a  new  contest,  {Lewta  t.  Pier  Co.  125  N.  Y.  848,  26  K. 
E.  Kep.  801.)  Tbe  learned  jndga  at  special  term  found  and  based  his  de* 
dsionontbe  finding  that  the  record  in  the  superior  court  did  not  disclose 
that  thejudgment  was  rendered  npon  the  question  of  title,  but  that  it  may 
have  been  on  that  of  possession  only.  All  that  appears  from  the  judgment 
nil.  ^periy  so  called,  ii  that  the  judgment  was  on  tbe  merits;  but  what- 
was  determined  by  the  superior  court,  as  certified  by  It  to  the  court  ot  ap- 
peals, is  that  It  was  adjudicated  that  Uie  facts  proven  did  not  establish  any 
title  to  the  premises  In  Moores.  This  certificate  of  tbe  general  term  was  re- 
quired by  law.  is  to  be  regarded  as  part  of  the  proceedings  in  tbe  aeUon  sim- 
ilar to  findings  of  fact  and  conclnslona  of  law  on  a  trial  at  spedal  term,  aud 
was  necessary  to  mable  the  court  at  last  res<»t  to  know  upon  what  grounds 
the  determination  below  was  based. 

We  agree  with  the  special  term  that  tbe  superior  court  judgment  Is  not 
eoneinsive  in  this  action  on  the  question  of  title,  because  it  is  not  clear 
that  that  court  Intended  to  make  a  final  and  binding  Hdjndlcation  on  that 
snbject ;  and  it  Is  at  least  very  doubtful,  under  the  statute,  if  It  had  tbe  power 
to  do  so.  under  the  facts  ontilled  by  it  to  the  court  of  appeals.  The  con- 
elQSlTeness  of  a  judgment  in  ejectment  on  the  question  of  title  Is  a  matter  of 
express  ati^ntoiy  provision  in  the  state  ci  New  Yotk,  Before  the  Revised 
Btatotea,  as  is  well  known,  a  judgment  in  ^ectment  was  not  a  bar  or  «i  estop- 
wH  to  new  actions  on  new  demises,  but  ss  many  subsequent  actions  might 
be  brought  as  there  were  new  leases  made;  and  un  only  way  to  prevent  cur- 
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4beT  litigation  was  hy  a  decree  In  equity  enjointnjt  other  actldha  bdag  brong-ht 
■at  law.  The  rerrsers  remodeled  and  regnOated  the  action  of  ejectment. 
Intending  to  adalmilate  it  as  a  real  action,  as  nearly  as  ttfight  be,  to  replerin 
as  a  personal  action;  bnt  In  doing  so  they  carefutly  provid^  for  the  effect  oC 
a  judgment,  botti  aftet  a  trial  and  upon  default  of  a  defetidant  In  pleading, — 
as  to  the  former  case  it  being  enacted  (2  Rev.  St.  p.  809,  g  86)  that  "every 
judgment  in  the  action  of  ejectment  rendered  upon  a  verdict  of  a  jnry  or  « 
report  of  a  referee  upon  the  facts,  or  upon  a  decision  of  a  rfngle  judge  upon, 
the  facts,  shall  l>e  conclusive  as  to  the  title  establtalied  in  audi  action  upon 
tlie  party  against  whom  the  same  is  rendered,  and  against  all  persons  clainft- 
Ing  from,  through,  or  under  such  party,  by  title  accruing  after  the  oommence- 
ment  of  such  action,  subject,"  etc.  This  provision  of  Uie  Revised  Statatea 
Is  now  contained  In  substance  in  section  1524  of  the  Code  of  Civil  Pro- 
■cedore.  Now,  it  it  to  be  observed  that  the  superior  court  certifies  that  on  tb« 
question  of  title  there  was  merely  s  failure  of  proof.  If  title  only  were  in- 
volved, a  dismissal  as  in  the  case  of  an  ordinary  nonsuit  would  liave  been  tlia 
pruper  judgment  But,  possession  and  title  being  ttoth  Involted  in  actions  of 
'ejectment,  sin(»  the  Bevlsed  Statutes,  {Cogger  v.  Laming,  eiTST.  Y.  417.) 
it  is  probable  that  on  the  flnding  that  the  plHintlff.  Moores,  was  not  entitied 
to  p<»se8sion  the  superior  court  held  the  comfrialnt  should  be  dismissed  on  the 
merits;  for  it  Is  not  to  be  assumed  that  that  learned  court  intended  to  ifcnore 
the  plain  provision  of  the  statute  that,  to  make  the  judgment  conclusive  ns  to 
title,  there  must  be  a  title  established  in  the  action,  and  it  would  be  an  ab- 
surdity to  say  that  tiie  failure  of  a  pliilntifF  to  prove  title  in  himself  ntablishes 
one  in  his  adversary,  or  hi  any  one  else.  In  tlie  defendant's  answer  in  the 
«uperIor  ooort  action  no  title  was  set  up.  The  whole  defense  was  simply  on 
the  general  denial,  and,  respecting  a  judgment  in  such  a  oase,  the  tangua^ 
■of  Mr.  Justice  SWAThb  {Barrom  v.  Kindred,  4  Wall.  899)  in  oommeDtin^ 
apon  the  Illinois  statute,  which  Is  similar  to  ours  respecting  judgment  In 
■^ectment,  is  pertinent.  The  learned  judge  says:  "Where  a  judgment  Is 
rendered  for  the  plaintlfr,  the  title  upon  which  he  recovered  is  there^  estab- 
lished, and  the  construction  and  effect  of  the  statute  are  obvious.  He  must 
recover  In  all  casi^.  If  at  all,  on  the  strength  of  his  own  title,  and  not  upon 
the  weakness  <tf  his  adversary's.  It  Is  not  Incumbent  on  the  defendant  to 
-show  any  title.  Where  plaintiff  sliows  no  title,  and  Is  therefore  defeated, 
it  is  not  fasy  to  perceive  how  any  title  ean  be  said  to  have  been  established 
in  the  action,  or  how,  nnderthe  statute,  the  result  can  affect  his  right  to  bring 
■a  new  action."  And  In  our  own  courts  the  same  view  of  the  statute  has 
been  taken.  Brigga  v.  WelU,  12  Barb.  569;  Hymn  v.  Hippey,  25  Wend.4S3, 
— the  latter  case  being  cited  to  tlie  same  point  by  Bafallo,  J.,  in  Dati^ty  v. 
Sravm,  7it  N.  Y.  898.  There  was  no  title  whatever  established  In  anythlngr 
by  the  superior  court  judgment,  nnd,  as  it  does  not  clearly  appear,  either  by 
the  record  In  thiit  action  or  otherwise,  that  the  court  intended  to  find  title  in 
«itlier  of  the  parties,  we  think  the  special  term  was  right  In  holding  that  the 
judgment  referred  to  did  not  conclusively  estop  the  plaintiff  from  showing 
here  that  title  in  Moores,  his  grnntor,  wlilch  was  not  shown  on  the  trial  ot 
the  ejectment  action,  but  whicli  was  proven  on  the  trial  of  the  case  at  bmr. 
The  judgment  must  be  affirmed,  with  costs.   At!  concur. 


Dklzbs  «.  BiTFTALO  Btab  Bbick  Oo..  Limited. 
^Supreme  CovirU  Oenerol  Tsrm,  FUVi  i><paitniant.  Ootobar  SI,  ISUl) 

JLWBAL— WllOBT  at  EM&KXOB— RbFBRBI*S  PiTOINO. 

Where  the  defense  to  a»  sotlOB  for  drilling  a  well  Is  plalfldff>B  aUeged  bmacb  of 
gnutruty  to  iuroisb  a  stream  of  water  of  Rpe^fied  dlmeoaloiu,  plainufTe  evUenoe 
that  the  Kuaranby  was  simply  to  reach  a  llvlag  stream,  and  not  as  to  its  dimenriuus, 
will  support  a  finding  of  the  referee  In  his  favor,  thongli  def etidaut  and  aevttal  oi 


Digitized  by  Google 


Sup.Ct.] 


DELZEB  V.  BUFFALO  STAB  BRICK  CO. 


605- 


his  witueuet  tesUfr  that  the  fQaran^  was  as  to  the  dlmensioiiB;  and  the  referae'a- 
flndlng  willnotbereTersadoiiApveftltas^  had^headTantage  ot  leatog  and  hear- 
Ing  the  wlineasea. 

Appeal  from  judgment  on  report  of  referee. 

Action  hy  VfUUvo  Delzer  against  the  Buffalo  filtar  Brick  Company,  Lim- 
ited, for  services  Hnd  mnteriai  in  drilling  a  well.  From  a  judgment  in  plain- 
tiff's fovor.  entered  in  Wyoming  county,  defendant  appeals.  Affirmed. 

Argued  before  Dwight.  P.  J.,  and  Maooubbb  and  Lewis,  JJ. 

Andrmot  A  MUl,  for  ^ipellant.  Clarmee  S,  Btan^  for  respondent. 

Lewis.  J.  This  action  was  brought  to  recover  compensation  for  sendees- 
and  materials  furnished  by  the  filaiotiff  in  the  drilling  of  a  well  for  the  de- 
fendant in  the  town  of  lAncaster.  N.  Y.,  In  pursuance  of  an  oral  agreement 
inade  by  the  pai-tiee,  by  the  terms  of  which,  hs  claimed  by  the  plaintiff,  the 
defendant  agreed  to  pay  him  for  drilling  the  well  SI. 50  per  foot  througli  earth 
find  rock  other  than  fllut  rock,  and  ^3  per  foot  througli  flint  rock;  that  he- 
drilled  the  well  and  furnished  certain  materials  by  the  dirfctiun  of  the  defend-  * 
ant:  and  that  defendant  whs  indebted  to  him  therefor  in  the  sum  of  ftl63.Sl. 
The  defendant  denied  thnt  it  owed  the  plaintiff  anything,  and  alleged  that  it 
was  engaged  In  manufacturing  brick  at  Lancaster,  and  wished  to  obtain  fur 
use  in  its  business  a  well  timt  would  furniali  a  stream  of  wattr  one  inch  and 
a  half  in  diameter;  that  the  plaintift  applied  tor  the  job  of  boring  the  well,, 
and  represented  himself  as  skilled  in  locating  subterranean  water  courses  by 
the  use  of  a  plum,  cherry,  pencil,  or  witch-bazel  branch;  tliat  he  reprf»ented 
to  defendant  that  be  could  not  only  determine  the  location  of  subterranean 
■treams,  but  that  he  could  ascertain  their  size  and  tiie  point  where  they  crossed 
each  other,  by  the  use  of  a  twig,  as  aforesaid;  that  he  claimed  to  designate  a- 
location  near  defendant's  brickyard  where  he  could  by  drilling  reach  the  de- 
sired stream  of  living  water,  and  agreed  that,  if  defendant  would  employ  him 
to  drill  a  well,  be  would  guaranty  a  well  wliich  would  furnish  the  required 
amount  of  water,  and  that  in  case  he  failed  to  furnish  such  a  well  he  would 
not  charge  anything  for  bis  labor  and  materials,  and  that  upon  these  condi- 
UoDB  he  was  given  the  contract  to  drill  a  well;  that  he  bored  a  well,  but  that 
it  was  a  failure,  and  did  not  furnish  the  agreed  amount  of  watec.  but  was  in- 
fact  subBtantially  a  dry  hole.  The  plaintiff,  while  admitting  that  be  repre- 
sented to  defendant  that  with  the  use  of  one  of  the  twigs  mentioned  he  could 
perform  all  the  alleged  representations,  s^iys  that  he  didlwate  a  large,  living 
Bubtfrranean  stream,  but  that,  because  it  was  too  remote  from  the  briclcvard 
to  suit  the  defendant,  he  was  directed  by  the  deiendant  to  bure  at  a  plaie- 
where  the  twig  indicated  a  subterranean  stream,  but  one  of  smalh  r  dimen- 
sions; that  he  expressed  todefendant  his  doubts  of  the  propriety  of  puttlns  a- 
well  down  at  that  place,  and  did  not  warrant  success,  but  by  defendant's  di- 
rection bored  for  the  smaller  stream.  Plaintiff  testifled  that  in  his  conversa- 
tion with  defendant  he  did  guaranty  that  be  would  reacli  a  living  dtream,  but 
did  not  agree  to  reach  one  of  the  dimensions  testified  to  by  the  defendant's 
witnesses;  that  nothing  was  said  about  a  whU  furnisbini;  an  inch  and  a  half 
stream.  The  defendant's  theory  of  the  bargain  was  sustained  by  a  number 
of  witnesses,  while  the  plaintiff's  contention  was  supported  by  liis  own  evi- 
dence mainly.  The  referee  adupted  the  plaintiff's  contention.  A  perusal  of 
the  printed  evidence  lea^ls  our  minds  to  the  conclusion  that  the  referee's  UuU- 
ings  are  against  tfae  weight  of  the  evidence,  but  there  being  evidence  to  sup- 
port his  findings,  and  he  having  had  the  advantage  of  seehiir  and  hearing  the- 
witnesses,  his  tindings,  in  our  judgment,  should  not  be  disturbed. 

Tbe  Judgment  apiHsaled  from  should  be  aiflrmed.   All  concur. 
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In  f«  Wabd  0t  oL 
In  re  BOBXNBON. 

(Hturreme  Court,  Special  T^erm,  St.  Lawrence  Countv-  Vorembor  7. 1803.) 

1.  BucFnoNB  AND  Voms— Stbixiho  Nambs  rsoM  VoTiHO  LtST— PowHB  or  JuryOM. 
Laws  1S92,  o.  680,  1 86,  provideB  that  U  one  ftpplTluK  to  a  board  of  Inspectors  foe 
reg^str^  for  an  election  to  have  his  name  placed  on  the  list  of  voters,  being  ohat- 
lenged,  makes  oath  to  faots  qnallfTinff  him  to  vote  in  raoh  distriot,  his  name  shall 
be  pat  on  the  list;  otherwise  not  BeoUon  87  provldea  that  if  the  board  ataall,  oa 
BoflloientarideBoe,  refuse  to  strike  from  the  list  any  penon  not  qnallfledto  vote, 
or  shall  refuse  to  pot  on  the  list  the  name  of  any  person  entitled  tbrnta  aiq^oattoa 
may  be  made  to  any  one  of  certain  jnstloes  or  jadses,  and  saoh  Jnstioe  or  JndM 
may,  on  saffldent  evidence,  and  on  snoh  notice,  of  not  less  than  H  hours,  to  ue 
board  of  inspeotors  and  other  persona  Interested,  of  suoh  appUoattou,  as  the  iua- 
tloe  or  Judge  maj  xeq^re,  order  suoh  name  to  be  striokea  fnHn  or  added  to  the  Ust, 
M  the  case  may  M.  Mela,  that  in  suoh  summary  proceeding  the  justice  or  judga 
could  strtke  from  or  add  to  the  list  a  name  only  for  reasons  on  account  of  which 
the  inspectors,  who  have  merely  ministerial  powers,  could  have  done  the  same 
thing,  and  that,  where  one  oompUed  with  all  tbe  statutoir  requirementa  entitling 
him  to  registration,  suoh  statute  did  not  give  any  Judicial  officer  poim  to  strike 
bis  name  from  the  list. 

BjlMi — Rbsidbkgi — Btudknts. 

Under  Const  art  S,  I  8,  providing  that  "for  the  purpose  of  voting  no  person 
■ball  be  deemed  to  have  guned  or  u>st  a  residenoe  by  reason  of  his  preoeDoe  or 
absence  •  •  •  whUe  a  student  at  a  seminary  of  teaming,  "where  one  on  st^ng 
to  eoUege  atMuuUma  bis  previous  home,  he  is  notdebarred  from  gaining  a  roaiaenoo 
the  piaoe  of  the  college  during  the  time  he  la  a  student  Uiere  J 

■S.  Sun— ArPBAUBLB  Obdek. 

An  order  of  a  Justice  directing  tbe  name  of  a  paraon  to  be  atridnn  f  ran  tbe  Uat 
of  voters  on  application,  under  seotion  87,  mi  the  grovnd  that  be  waa  not  a  rea- 

ident  of  the  place,  Is  appealable. 

4  Bavb— Btat  or  Fboobbdisos. 

Bo,  too,  sach  proceedings  may  be  stayed  pending  appeal  from  tbe  order. 

■Bb  Bam. 

The  right  toappealortoastayeaDnotbeafleotadbyfttUure  of  the  person  apply- 
ing to  have  the  name  stricken  to  file  his  papers  or  enter  an  order. 

Saxb— DisQTiALirioATioiT— RBonvnra  Aid  tbom  Collbob. 

The  fact  that  a  student  for  the  pnrpose  of  pursuing  his  stndlea,  ^>^ieB  fior  and 
obtains  aid  In  the  natnreof  a  loan  from  Us  college  in  no  makea  nbn  m  pabllo 
applicant  for  aii. 

Xelson  L.  Bobfiuon  Applied  to  have  tlie  naniro  of  Lyman  C.  Ward  and 
three  others,  students  of  St.  Lawrence  University,  stricken  from  the  Toting 
lists,  under  the  provisions  of  Laws  1892,  c.  680,  g  87.  An  order  In  favor  m 
applicant  was  made,  but  pending  appeal  the  proceedings  were  stajed.  The 
etudents  now  apply  for  an  order  to  show  cause  whj  tbe  stay  should  not  be 
continued.   Stay  continued. 

Bverett  Caldwell,  for  the  voters.   Ledyard  P.  Hale,  for  the  Board  of 
istry.  Jfebon  L,  Robimont  in  pro,  per,,  as  applicant  for  tbe  erasure  of  tbe 
•names. 

0  In  Shaeffer  v.  Qllbert  20  AtL  Rep.  484,  78  Md.  66,  it  appeared  that  Gilbert  after 
reaohlQR2l  yesrsof  age,  wentfrom  his  home,  in  Harford  oouuty,  Md.,  to  Baltimore,  and 
entered  Morgan  College,  where  he  lived  for  7  years,  except  dnriog  vacattona,  when  ho 
waa  employed  as  a  waiter  at  various  summer  resorts.  During  this  time  he  supported 
himself  by  his  own  efforts,  and  ouce  a  year  visited  his  mother  at  his  old  home  In  Har> 
ford  county,  remalniair  eoob  time  two  or  three  days.  Several  years  after  entering 
college  he  procured  a  trausfer  of  his  reglBtratioo  as  a  voter  from  Harford  county  to 
Baltimoi-e,  and  has  voted  there  ever  since.  On  this  state  of  facts  it  was  held  that  QU> 
bert  was  a  "resident"  at  the  colloee,  and  was  entitled  to  registration  In  the  precinct 
in  which  It  waa  situated,  under  Coast  Md.  art  1,  S  1.  which  declares  that  "every 
mate  oltisen  of  the  United  States  of  the  age  of  twen^-one  years  or  upwards,  who  has 
been  a  resident  of  the  state  for  one  year,  and  of  the  l^islaUve  district  of  Baltimore 
olty,  or  of  tbe  county  in  wUcb  he  may  offer  to  vote,  for  six  months  next  preoeding  the 
■election,  shall  be  entitled  to  vote  in  the  ward  or  eleotion  district  in  which  lie  nwiSiaa. " 
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BiTSSBLL,  J.  On  the  last  registration  day  the  above-named  persons  ap- 
peared personally  for  r^Istryin  the  first  election  district  of  the  town  of  Can- 
ion,  and  objection  was  made  to  their  registry  by  Nelson  L.  Robinson,  a  voter 
■of  said  election  district.  The  applicants  took  the  preHminary  oath,  and  an- 
swered questions  teaching  their  residence,  that  being  the  only  objection  made 
Against  their  qualification  as  voters.  It  was  conceded  that  they  were  all 
voters  somewhere,  bat  the  objection  waste  their  being  registered  in  that  par- 
ticular election  district.  The  applicants  insisted  on  being  registered  at  Can- 
ton, as  they  bad  lost  their  previous  residences  before  coming  to  Canton,  bar- 
ing abandoned  their  former  homes,  and.  If  they  are  not  entitled  to  vote  at 
Canton,  they  occupy  the  singular  position  of  qualified  voters  whose  right  of 
suffrage  Is  indefinitely  suspended.  l%ey  took  the  general  oath,  and  were 
regiatered.  The  objector,  Mr.  Robinson,  obtained  an  order  to  show  eanae 
why  tbeir  names  should  not  l»  stricken  from  ttie  r^;istry,  from  a  justice  of 
the  supreme  court  in  a  distant  part  of  the  state,  on  24  boun*  DOtiee,  thOB 
^ving  them  a  very  short  time  In  which  to  employ  counsel,  draft  papers  in 
opposition,  secure  witnesses  from  tbeir  formw  homes  as  to  their  departure 
from  those  places  with  the  Intent  to  leave  permanently,  and  appear  by  coun- 
sel at  the  place  of  hearing  in  time  to  prerent  a  default.  Hasty  preparation 
was  made  to  oppose  the  motion,  and  ooanael  appeared  in  opposition,  contest- 
li^the  all^^ion  of  nonraldeooe  made  by  BotHnaon,  upon  the  merits,  but 
the  oppositlcm  ma  nnavitiUng,  as  the  Justice  before  whom  tbe  motion  was 
held  granted  tbe  order  at  the  conclusion  of  the  hearing,  no  opinion  being  pre* 
sented  here  aa  having  been  given  by  the  justice  deciding  the  motion.  An 
application  was  at^on<»  made  to  tbe  special  term  of  this  ouurt  to  grant  a  stay 
of  proceedings,  in  order  that  the  penons  claiming  the  right  to  vote  might 
eojoy  ttieir  privilege  of  appeal,  which  would  be  worthlen  without  a  atay. 
Swdi  a  stay  waa  granted,  and  an  order  to  ^w  cause  made  why  the  stay 
ebould  not  be  eontinaed,  retomable  on  this  7th  of  November  at  2  o'clock  In 
the  afternoon.  Thla  application  for  a  continuance  of  theit^y  is  the  ooca* 
«ion  for  the  oonaideratton  of  the  legal  questions  embraced  In  this  opinion. 

The  remedy  heretoftne  tor  ill^fal  registry,  or  refusal  to  register  by  Inspect- 
ors, has  been  an  apfdioi^ion  for  ffiondomuf,  on  which  application  the  rights 
of  tbe  parties  might  be  t&lTlj  and  judicially  determined.  If  npon  the  facts 
presented  the  applicant  was  or  was  not  a  voter,  the  question  could  be  easily 
determined  as  a  question  of  law,  and  the  writ  of  mandamm  awarded  aeoord- 
ing  to  the  contusion.  If,  however,  a  serloas  qneation  of  fact  aroeenpon  the 
bearing,  the  courta  wonld  never  assume  to  pasi  summarily  upon  the  sacred 
right  of  suffrage,  but  compelled  the  issue  to  be  tried  by  oommon-Uiw  proceed- 
ings before  a  jury,  in  which  way  alone  the  franchise,  more  valuable  to  the 
^tlzm  tban  a  property  right,  oould  be  properly  awarded  or  denied.  But  it  Is 
chiimed  that  the  new  election  law,  (chapter  680,  Zawb  1892.)  gives  by  tbe 
thirty-seventh  section  a  more  sammaiy  and  arbitrary  method  of  awarding  or 
denying  the  elective  franchise  to  a  citizen.  That  section  in  its  literal  reading 
provides  that  application  may  be  made  to  a  county  judge  of  the  county,  a 
justice  of  the  supreme  court  of  the  jndldal  district,  or  a  justice  of  the  supreme 
oonrt  residing  in  a  county  adjoltilng  the  judicial  district,  to  have  a  name 
«rased  from  or  added  to  the  registry,  nnd  the  justice  or  judge  may,  upon  suf- 
ficient eiidraceand  a  notice  of  not  less  tban  24  hours  to  the  board  of  Inspect- 
ors and  Uie  persons  interested,  strike  from  or  add  to  the  registry,  as  the  cine 
might  be.  If  this  section  may  be  properly  construed  to  give  any  single  judge 
tbe  right  to  prevent  any  single  person,  or  any  number  of  persona,  from  voting 
by  striking  tbeir  namee  from  the  registry,  as  under  the  existing  law  all  names 
of  voters  must  be  registered  10  days  prior  to  election,  without  the  right  of  a 
common-law  trial  of  the  Issue  of  qualifiCHtion  or  residence,  without  the  right 
of  review  before  tbe  court  either  on  motion  to  modify  or  vacate,  or  by  appeal, 
then  Uie  provlaioQ  to  of  a  swofplng  and  revolutiona^  character,  and  danger- 
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0118  in  the  extreme.  Under  auofa  power  the  presidential dectfon  of  l884ooalA 
hnTe  been  determined  otbwwlae  than  ai  ft  wu  determined  by  any  <»e  Jndp 
exercising  the  power  oC  striking  600  names  from  tlu  registry  list  In  the  atato 
of  New  York.  Under  suoh  an  exercise  of  power  the  Judges  of  the  state.  aeU 
ing  as  judicial  otiicera  and  not  as  courts,  will  bold  the  elections  of  the  state 
at  their  meroy.  Such  a  power,  so  construed,  would  be  unoonstituUonal  as  to 
ita  exercise,  would  deny  the  right  of  suffrage  granted  by  the  eonstitutloD  of 
the  state,  and  would  leave  the  election  of  those  electors  wlio  choose  the  presi- 
dent and  vice  president  of  the  United  States,  and  of  memliers  of  the  boose  of 
representatives  of  the  United  States,  entirely  within  the  power  of  state  judl- 
dfll  oneers.\  I  cannot  believe  that  the  legislature  of  this  state  intended  to 
confer  any  such  arbitrary  power,  whJch  might  be  exercised  up  to  within  24 
hours  of  Section.  I  think  the  plain  meaning  of  the  section.  In  view  of  the 
sacred  rights  with  which  it  undertakes  to  deid,  the  erron  which  it  unUntakes 
to  point  out  the  way  to  correct,  and  the  necessary  consequence  of  the  exercise 
of  the  power  sought  to  be  given,  is  Intended  for  far  more  limited  exercise  of 
Judicial  discretion  and  privilege  tiian  the  one  so  broadly  claimed.  If  the  in- 
spectors register  persons  refusing  to  take  the  oath  required  by  law,  or  refus- 
ing to  present  themselves  in  person  on  the  days  required  for  personal  regis- 
tration, or  who  fail  to  comply  with  other  steps  wliicli  the  law  requires,  and 
which  the  inspectors  as  ministerial  officers  pliunly  see  liave  not  been  taken; 
or  if  they  refuse  to  register  persons  complying  with  the  laws,  or  in  any  way 
undertake  to  exercise  a  judicial  power  which  is  not  conferred  upon  Inapeotors 
of  election, — then  the  privilege  conferred  upon  judicial  officers  to eorreet  these 
errors  by  a  special  proceeding  of  a  summaiy  cliaracter  may  be  wisely  con- 
ferred. For  the  power  given  to  the  judicial  officers  to  correct  the  registraAlon 
is  in  the  nature  of  a  revision  of  the  ministerial  aciioa  of  the  inspectors,  and 
not  of  any  Judicial  action.  The  inspectors  of  elections  have  no  judicial 
power  to  determine  contested  questions  of  fact  as  lo  residence  or  any  other 
matter  which  involves  judicial  discretion.  People  v.  Sell,  119  K-  Y.  175, 
23  H.  £.  Rep.  583. 

A  Judicial  officer,  who  has  power  to  revise  a  ministerial  action  of  a  board 
of  inspectors,  does  not  by  the  statute  in  question  gain  a  power  to  do  a  thing 
which  the  board  of  inspectors  miglit  not  do,  for  their  power  is  statutory,  and 
is  limited  to  the  correction  of  an  error  which  would  not  have  taken  place  but 
for  the  invalid  action  of  the  board  of  inspectors.  The  statute  did  nut  seek  to 
give  other  power,  hut  expressly  provides  that  the  power  of  the  judicial  <^eer 
may  t>e  exeroiaed  only  if  the  board  refuse  to  strike  from  the  list  the  naioe  of 
the  person  not  so  qualified  to  vote,  or  neglect  or  refuse  to  place  upon  the  list 
the  name  of  a  person  entitled  to  r^;ister.  The  logical  conclusion  therefore 
inevitably  follows  that  a  judge  may  not  by  such  a  statutory  power  strike  a 
name  from  the  list  wltioh  the  inspectors  of  election  could  not  strike  from  the 
registry.  In  the  case  last  cited  the  court  of  appeals  unanimously  determine 
not  only  that  inspectors  of  election  are  ministeriiU  officers  simply  and  purely, 
but  that  a  board  of  inspectors  has  no  discretional  power  to  reject  the  vote  of 
a  person  who,  when  ohallenged,  takes  the  preliminary  and  general  oaths,  no 
matter  what  the  private  opinion  of  the  Inspectors  may  be  as  to  bis  being  really 
a  voter  upon  the  facts  stated  by  liim  in  answer  to  the  various qnestioos.  And 
the  opinion  of  the  <>ourt,  which  seems  to  have  been  received  without  dissent* 
states  that  an  elector's  right  cannot  be  annulled  without  a  trial,  and  a  trial 
certainly  means  a  trial  in  a  comraon-law  proceeding,  and  not  a  summary 
hearing  upon  affidavits.  This  view  is  confirmed  by  the  act  of  1892,  wfalcb 
seems  to  have  followed  and  approved  the  decision  of  the  court  of  appeals. 
By  section  35  the  applicant  for  registry  may  be  required  to  take  the  oath 
which  is  to  be  ad  ministered  to  challenged  persons  offering  to  vote  at  a  gen«al 
tiecUon,  and  the  only  power  of  inspectors  to  deny  the  light  of  registry  is  ex- 
pressly laid  down  to  be.  *'if  he  shall  refuse  to  make  dtbw  snob  oatb  or  ststo- 
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ment.  bis  name  sbiill  not  be  placed  on  the  said  list."  By  section  110  of  the  act 
the  power  of  the  board  of  inspectors  to  reject  where  the  preliminary  general 
oaths  are  required.  Is  limited  to  the  express  provision,  "if  any  person  shall 
refuse  to  take  eittier  oath  so  tendered,  his  vote  ehall  be  rejected. "  It  will  not 
be  claimed,  probably,  that  iitspectors  may  reject,  on  the  application  for  reg- 
istry, a  person  whose  vote  tht>y  would  be  required  to  take  at  the  election  if 
registered.  'Die  registry  law  provides  for  ast'crtaining  the  nnmeB  of  persons 
entitled  to  vote  at  the  election,  and  is  a  proceeding  previously  had  todett-rmintf 
the  status  of  an  applicant  on  election  day.  The  whole  object  of  the  provision 
to  secure  the  right  of  a  person  to  vote  who  takes  the  preliminary  and  general 
oath,  and  to  deprive  the  inspectors  of  the  power  to  exclude  his  vote,  would  be 
frustrated  If  the  inspectors  had  a  power,  judiclHl  in  its  character,  at  the  reg- 
istry, which  they  would  not  have  at  the  election ;  for  under  it,  as  all  appli- 
cants are  required  to  register,  the  inspectors  could  exclade  whom  they  chose 
from  voting  by  denying  the  right  of  registry.  The  object  oC  giving  to  the 
person  taking  the  preliminary  and  general  oaths  the  right  to  vote  is  plain. 
Judicial  power  is  too  serious  to  be  intrusted  to  Inspectors  of  electiout  and 
mistakes  in  the  exercise  of  the  right  of  voting  may  be  corrected  by  the  courts 
where  the  vote  is  taken,  but  can  nevar  be  when  it  is  refused.  If  the  four 
persons  applying  at  Canton  to  be  registered  as  voters,  or  any  number  of  per- 
sons  there  or  elsewhere,  secure  illegal  registration  and  vote,  and  such  illegal 
votes  determine  the  election  of  any  person  to  ofSce,  the  error  can  be  promptly 
corrected  by  proper  proceedings  diminishing  tlie  number  of  votes  counted  for 
the  person  for  whom  they  voted,  in  the  ordinary  and  proper  judicial  course. 
But  if  the  persons  are  erroneously  denied  the  rigtit  of  registration  or  of  vot- 
ing, tbe  injury  is  irreparable-  I  therefore  conclude  that  th«  power  of  the 
jndge  to  correct  the  alleged  error  in  the  matter  of  registration  was  limited, 
and  that  he  had  not  tbe  right  to  deprive  the  four  persons  mimed  of  the  elect- 
ive franchise  by  a  summary  proceeding  in  a  cHse  where  they  had  complied 
with  all  the  statutory  requiiements  tu  entitle  them  to  registration,  so  that, 
independently  of  tbe  merits  of  the  question  of  their  residences,  no  power  un- 
der the  statute  in  question  was  given  to  any  judicial  officer  to  strike  their 
names  from  tbe  list. 

SecowUy,  I  am  also  of  the  opinion  that  the  decision  arrived  at  was  Incor- 
rect upon  the  merits  of  the  question  as  to  whether  the  persons  named  were 
qnallfiiNl  to  vote  in  tbe  first  election  district  of  the  town  of  Canton.  As  be- 
fore stated,  it  seems  to  be  conceded  that  these  persons  are  qualified  voters 
8omewher&  They  state  ttiat  tbey  bad  abandoned  their  previous  homes, 
and  there  does  not  appear  to  be  any  seiloas  conflict  of  evidence  upon  this  ques- 
tion. WlMterer  might  be  tbeir  purpose  in  leaving  their  former  homes,  when 
they  bad  done  so  wilh  tbe  intention  of  never  returning,  their  residences 
tliere  ended.  Their  right  to  vote  in  the  town  of  Canton  is  challenged  under 
the  provision  of  the  constitution  of  the  state  of  New  York,  which  provides, 
"for  the  pnrpose  of  vottnSt  no  person  sfaali  be  deemed  to  have  gained  or  lost 
a  residence  by  reason  of  his  presence  or  absence  •  •  *  while  a  student 
■t  any  seminary  of  learning."  Section  3.  art.  2,  Const.  N.  7.  One  of  the 
persons  named  Is  a  married  man,  keeping  house  in  Canton;  one  of  them  has 
ao  insurance  business  aside  frum  bis  studying  nt  the  8t.  Lawrence  Univer- 
sity; and  one  of  them  occupies  such  time  as  he  can  in  tbe  avocation  of  a 
printer.  A  Strict  reading  of  the  constitutional  provision  would  allow  tliese 
young  men,  who  each  came  tu  Canton  at  a  time  when  the  sessions  of  tbe  col- 
legiate and  theological  departments  had  not  begun,  to  claim  it  as  a  beneficial 
provision  instead  of  a  prohibition.  And,  If  it  be  true  that,  coming  to  Canton 
In  tbe  summer,  when  tbe  schools  were  not  in  s«9Bion»  their  residence  at  Can- 
ton began  while  they  were  not  actually  in  or  present  at  a  soninary  of  learn- 
ing, then  tbe  provision  also  gives  to  them  the  right  to  claim  that  their  pres- 
ence at  that  seminary  of  leaniing  afterwards  does  nut  interrupt  the  resident 
v.20](.Y.8.no.ll— 39 
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perio:1.  Xo  person  sliall  be  deemed  to  have  lost  a  residence  while  at  a  seminary 
tif  IbHinin^.  The  applicant,  Robinson,  glres  aatlll  more  strict  construction  to 
the  constitutional  provision.  He  argues  as  though  th«  provision  read:  "Every 
jierson  who  Is  a  student  nt  a  seminary  of  learning  Is  forbidden  to  vote  at  the 
place  where  the  seminary  of  learning  Is  located."  The  counsel  for  the  Tour 
persons  named  give  a  broader  construction.  Tbey  say  that  the  design  of  the 
section  was  to  prevent  a  mass  of  students  from  claiming  a  residence  for  the 
purpose  of  voting,  and  thus  be  enaUed  to  carry  local  elections  by  their  num- 
bers in  some  localities,  and  that  there  was  no  design  to  inflict  a  punishment  npoa 
a  p«son  who  chose  to  make  any  place  his  home,  if  at  tire  same  time  he  de* 
sired  to  avail  himself  of  the  unusual  or  special  privileges  of  learning  by  tfaa 
presence  of  a  seminary  of  learning  In  the  same  town.  If  young  men  coma 
from  their  fathers'  or  mothers*  homes,  or  from  the  homes  of  their  relatives 
or  friends,  and  so  have  other  plncra  to  which  they  return  in  vacation  or  at 
the  end  of  the  collegiate  term,  they  do  not  gain  h  residence.  This  class  em- 
brsees  the  large  majority  of  students,  and  this  fact  is  illustrated  by  the  num- 
bers ai^lylng  in  Canton,  out  of  the  many  attending  St.  Lawrence  Univer- 
sity, who  wonld  otherwise  be  quallHed  to  vote.  Only  five  make  apfdication 
for  registry.  They  are  special  cases.  These  gentlemen  have  no  other  homes. 
It  is  not  eesential  to  their  right  to  vote  that  at  the  time  they  came  to  Cantoa 
they  had  determined  to  make  that  place  their  home  for  the  remainder  of 
their  lives.  It  is  sufficient  If,  leaving  and  abandoning  their  former  residence, 
they  come  to  Canton  to  make  that  town  their  residence,  leaving  to  the  future 
to  determine  whether  they  sliall,  as  many  others  have  done  similarly  situated, 
enter  the  profession  of  the  law  or  ministry  or  medicine,  or  some  other  busi- 
ness avocation,  in  that  town  at  the  end  of  their  college  careers.  The  consti- 
tutions of  1777  and  1821  contained  no  such  inhibition.  The  constitution  of 
1846  was  the  first  to  embrace  it  within  its  provision.  A.  practical  constrac- 
tion  was  given  to  that  provision  of  the  constitution  of  lU46,  during  the  21 
yeara  which  elapsed  before  another  constltntlonal  convention  was  held  In 
the  state  of  New  York.  At  the  constitutional  convention  of  1867  the  mean- 
ing oC  this  phrase  was  carefully  considered,  and  great  light  is  thrown  iipim  its 
intent  by  nonpartisan  and  well-meivsured  utterances  of  gentlemen  of  different 
political  parties  hi  that  convention.  The  committee  on  suffrage  eliminated 
the  clause  in  question  in  its  report  of  the  suffrage  article.  Mr.  Chesebro, 
Democratic  delegate  at  large,  moved  Its  Insertion  when  the  report  of  tbo 
committee  came  into  the  convention.  Judge  Andrews,  now  of  the  court  of 
appeals,  and  the  present  nominee  for  c\Ael  jirdge.  In  the  remarks  he  made, 
slated:  "If  a  student  had  no  other  residence  than,  where  he  is  attending  ool- 
lege*  and  If  the  intention  was  with  him  to  remain  in  that  place,  although  he 
might  be  a  stndent  there,  he  wotild  have  a  right  notwithBtaoding  the  Insert 
tlOB  of  this  clanse  to  vote  there.  Mr.  Merrill.  Doei  the  gentleman  under- 
stand that,  by  the  prorlslon  of  the  present  constitution,  a  man  may  gala  a 
restdenee  bf  being  a  student  in  college?  Mr.  Andrewg.  Oh,  nnquesUoa- 
ftbly."  Debates  Const.  Conv.  p.  569.  The  matter  came  up  at  slater  date 
on  H  motion  to  strike  out  tlte  clause  from  the  eunstitntion.  lis.  Cheeeboro, 
who  had  it  inserted,  spoke  as  follows:  "The  gentleman  is  mlst^en.  A 
8tu<fest  ean  lose  his  residenoe  while  a  student  in  a  seminary  of  learning  if 
be  desires  to,  and  ean  aoqnlre  a  residence  at  the  place  where  he  Is  studying. " 
The  late  Juatioe  Bumsej,  of  the  supreme  court,  also  Said:  "He  may,  if  he 
actually  has  the  intention  to  change  his  residence,  become  a  resident  of  the 
place  where  he  la  studying  as  fnlly  as  if  be  went  to  any  other  [dace,  and  In 
that  ease  he  acquires  the  right  to  vote."  The  convention  accepted  Uie  views 
of  ttaese'gentlemen,  and  retained  that  provlston  In  the  constitution  with  the 
construction  stated  by  them.  It  would  seem  that  this  is  the  sensible  and 
proper  way  to  regard  this  eonstitntlonal  provision,  and  any  other  Interpre- 
tation would  give  to  a  person  who  has  no  desire  to  learn  how  to  read  and- 
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write*  and  who  moves  from  plan  to  place,  the  right  to  aoqalre  a  residence 
for  voting,  nnd  debar  the  stitdcot,  amblfiolM  top«rfeatbl8  knowledge  upon 
all  subjects  within  tbe  mental  ^rasp.  from  the  rl^tat  to  vote  on  questions  of 
political  Importance  which  he  appreciates  keenly,  and  which  be  is  training 
hia  mind  td  understand  more  fully.  I  have  glv«n  tlie  subjects  embraced 
to  tblfl  t>pialoB  cnrefbl  thongfat  and  consid^rMlun,  and  Inve  expressed  them 
at  aaoh  length,  for  the  rMaon  that  I  would  hesltAte  naturally  to  differ  with 
■o  able  and  learned  a  lawyer  and  judge  as  the  gentleman  who  decided  that 
these  names  should  be  stricken  from  the  registry,  uuleto  fully  convinced  tbat 
bis  MiKiluaion  was  erroneous. 

The  power  to  appeal  from  the  order  made  by  Justice  H«RRICK  Is  obdoubted. 
It  la  a  prdMeOing  before  a  Judge  inwAlng  the  exetcise  of  judicial  power  and 
jadgmetit,  and  affects  the  highest  form  of  bubstantlal  right.  Code  Civil 
Proe.  g§  3334, 1356.  I  ada  advbed  tbat  Justice  Hbbbiok  sugg«Bted  the  pro- 
priety of  an  appeal. 

Tbe  power  of  the  court  to  stay  proeeedings  \u  equally  clear.  By  tbe  IH- 
ing  of  the  application  the  applicant  commencfid  a  judicial  proceeding,  the  rec- 
ord of  and  the  proceedings  in  which  are  under  the  juried ictioii,  power,  and 
control  of  the  supremecourt.  It  Is  the  Arst  duty  of  that  court,  upon  proper 
application  made  to  it,  to  see  that  injustice  and  the  deprivation  of  legal  rights 
are  not  consummated  under  the  form  of  judicial  proceedings  in  that  court. 
Tbe  SR^me  court  has  general  power  to  stay  proceedings  where  the  rights 
of  justice  require.  Je^eriet  v.  Sheppardt  8  Barn.  &  Aid.  696;  Mallory  v. 
Insurance  Co.,  7  Hill,  192;  President,  etc.,  v.  Spencer,  15  How.  Pr.  14,  (Gen. 
Terra.  7th  Dist. ;)  Navigation  Co.  v.  Weed,  8  How.  Pr.  49.  (Harris,  J.)  H 
power  to  stay  exists,  it  should  certainly  be  exercised,  in  order  tbut  tbe  voters 
may  have  the  right  to  present  their  cases  on  appeal.  Tbe  right  to  appeal 
or  to  tbe  stay  cannot  be  prevented  by  a  failure  'of  the  person  who  applies  to 
have  their  names  stricken  from  the  registry  to  file  his  papers  or  enter  an  or- 
der. Such  a  limit  upon  tbe  power  to  stay  would  deprive  one  in  many  cases 
irf  the  right  of  appeal  until  after  the  party  desiring  to  appeal  had  been  Irrep- 
arably injured.  Therefore,  in  the  view  taken  by  myself,  the  four  persons 
deeiring  to  vote  are  entitled  to  a  stay  of  the  procMdln^  to  give  tbem  tbe  right 
to  obtaio  a  nversal  of  a&  order  which  destroys  tbe  right  of  saffnge  to 
tbem. 

I  Ittve  not  considered  as  affecting  the  merits  of  this  question  the  aUega- 
tioDfl  of  Robinson  and  Atwood  as  to  the  pecnniaiy  assistance  afforded  the 
aniveraity  out  of  Its  own  funds,  or  as  agent  for  another  body.  I  do  not  re- 
gard those  allflgations  aS  pert^aent,  or  as  properly  (lading  any  i^bm  what- 
«vpr  In  the  affldavits  presented  for  the  purpose  of  striking  their  names  from 
tbe  nst.  They  could  not  be  pertinent  to  the  question  of  thcAr  being  students 
at  tbo  aniversity,  for  there  was  no  eonOict  whatever  opon  tmt  braiuAi; 
they  ooold  not  be  pertinent  on  the  question  of  tbeir  actual  restdenoe,  for  It 
waa  irtelevant  whKthw  Uiey  resided  in  Canton  or  not.  as  to  ttie  qnestlOB  of 
their  pecuniary  aid.  The  only  otlier  purpose  of  their  insertion  into  the  aflMa- 
Tits,  whieb  were  voluntarily  made  by  ]^binson  and  Atwood,  and  which  of 
course  become  public  property,  is  to  bring  tlte  persons  undo*  the  charge  of 
thus  requiring  peounia^  aid  to  Uve  and  pursue  their  avocations.  I  fail  to  see 
bow  tbey  can  be  characterized  in  any  manner  as  paupers.  They  are  not  kept 
at  nay  publle  asylum.  One  or  two  of  them  deny  in  explicit  terms  tbat  they 
have  applied  tat  any  aid.  The  aid  sought  is  simply  in  the  nature  of  a  loan, 
and  tbeir  borrowing  money  of  the  university  is  no  more  derogatory  to  tb^r 
coBdWai  or  statiu  tban  if  th^  borrowed  of  ai^  otb»  person;  and  tbeir 
application  for  aid  by  way  of  a  loan  is  by  the  rules  of  the  university  a  matter 
which  abould  net  be  disclosed,  so  tblit  in  no  sense  are  thfiy  pabllc  i^pUcants 
for  aid .  The  oMte  to  stay  pending  the  appeal  taken  from  the  wAm  of  Justice 
Hebriox  will  be  centinned. 
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Pboflb  «b  rtf.  Uaktin  v.  Hters  at  ol. 
/n  ra  Kinosbbidob  Road.   In  re  St.  Nicholas  Atz. 
(SuprefTM  Court,  Oenmil  Term,  First  Department.  March  16, 1889.) 
Certiorari  by  Isaac  P.  Martin  to  review  the  decision  of  Theodore  W.  Myers 
MDd  others,  composing  the  board  of  revision  and  correction  of  assesanient 
Ifflts,  in  the  matter  of  the  assessment  for  paving  with  macadam  parement 
St.  Nicholas  avenue  from  I55th  atieet  to  Its  intersection  with  lOtb  avenue, 
and  Kingsbridge  road  from  ita  interBectUm  with  lOtb  avenue  to  llSth  atreetr 
and  laying  cross  walks. 
Argued  before  Van  Brunt,  F.  J.,  and  O'Brien  and  Ingrahaic.  JJ. 
James  A.  Deeitng,  for  relator.    William  H.  Clark,  for  respondeat. 
No  opinion.   Ordered  that  the  said  proceedings  and  determination  oi  the 
board  of  revision  and  correction  of  assessment  lifta  be*  and  Uiey  are  hereby^ 
eonflrmed*  with  $10  ooats  and  dlsbarsementa. 


MoAitDLB  «.  Smth. 
(CUv  Court  of  ITew  Yotk,  General  Term.  Ootober  84, 1899.) 

L  Amu.— Rsnnr— Bbrohs  ov  Law. 

Where  no  order  Is  entered  denying  a  motion  for  a  new  trial  on  the  Jadge's  min- 
utes, only  errors  of  law  committed  at  tHiB  trial  are  reviewable  on  ^tpnaL 

IL  Bam— HABifLasB  Emum. 

In  an  action  for  the  loss  of  plalntUTs  borses  and  wagon,  oocaaioned  1^  defend- 
ant's f ^lure  to  f aroish  plalnUff's  driver  a  safe  place  to  unload,  a  witness,  who  had 
testified  that  he  did  not  remember  whether  there  was  any  stone  or  gnaird  rail  or 
anohor  at  the  top  of  the  dump  to  prevent  nafCOoB  rolling  off,  was  asked  whether  he 
saw  any  there  afterwards,  and  defendant  objected  that  it  was  immaterial.  Held, 
that  the  admission  of  an  affirmative  answer  was  harmless  error,  as  the  question  did 
not  purport  to  show  an  alteration  made  or  precaution  taken  after  an  amdent,  but 
whether  the  witness  had  seen  afterwards  the  things  he  waa  not  anre  he  bad  seen 
before  the  accident.   Van  'Wtok,  J.,  dissenting. 

Appeal  from  trial  term. 

Action  by  Bridget  McArdle  against  James  A.  Smittt  for  negligently  caus- 
ing the  loss  of  plaintiff's  horses  and  wagon.   Judgment  entered  on  a  rerdict 

for  plaintiff.    Defendant  appeals.  Affirmed. 
Argued  before  Eurlioh,  C.  J.,  and  Van  Wtck  and  MoCabtht,  JJ. 
S,  W.  Homer,  for  appellant.    W.  P.  dk  R.  K.  PrmUae,  for  respondent. 

Ehbligh,  G.  J.  No  order  was  entered  denying  the  motion  for  a  new  trial 
on  the  judge's  minutes,  and  the  appeal  brings  up  for  review  only  such  errors 
of  law  as  were  committed  at  the  trial.  Railway  Co.  v.  Ehling,  100  N.  Y.  98, 
2  N.  £.  Rep.  878;  Code,  g  1346;  Booa  v.  Inmranee  Co.,  64  N.  Y.  242.  Th& 
defendant  was  under  an  obligation  to  furnish  the  driver  of  the  plaintiff  a  safe 
place  to  unload  his  wagon.  Pantzar  v.  Mining  Co.,  99  N.  Y.  368,  2  N.  E. 
Bep.  24:  Booth  v.  Railroad  Co.,  73  N.  Y.  3tj;  Neicall  v.  Bartlett,  114  N.  Y. 
899.  21  N.  £.  Bep.  990;  yiuck  v.  Toe  Co.,  (Sup.)  9  K.  Y.  Supp.  254,  affirmed 
125  N.  Y.  728.  26  N.  E.  Rep.  757;  Ouderkirk  v.  Bank,  119  N.  Y.  263,  23  K. 
E.  Bep.  875. 

The  questions  of  duty — negligence  and  contributoty  negligence — were  all 
•f  them  carefully  submitted  to  the  jury,  who,  upon  satisfactory  evidence, 
found  a  verdict  in  favor  of  the  plaintiff  for  S400,  which  is  moderate  in 
amount,  and  ought  to  be  affirmed. 

The  motion  for  a  nonsuit  was  properly  denied,  and  the  exception  to  tbe  re- 
fusal is  unavailing. 

The  only  excepUon  worthy  (rf  attention  fs  at  folio  29  of  the  ease,  on  the 
ruling  admitting  the  evidence  of  Officer  Kaiser.  He  had  testided  "that  ha 
did  not  remark  whether  there  was  any  stone  or  guard  rail  or  anchor  at  ib» 
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top  of  the  dump  to  prevent  wagons  from  rolling  off,"  and  wss  asked  whethw 
be  saw  any  there  afterwards.  Heanswered  tbia  question  in  an  unobjectiooable 
manner;  that  is  to  say,  lu  a  manner  not  prejudicial  to  the  defendant.  The 
question  did  not  piirport  to  show  any  change  in  the  condition  after  the  acci- 
dent, bnt  only  whether  the  officer  had  seen  afterwards  the  things  he  was  not 
sure  be  had  seen  before  the  aocideot  occurred.  True,  the  officer  went  on. 
and  afterwards  testified  to  objectionable  matter,  bnt  no  specific  objection  to 
the  evidence  was  then  made,  nor  was  any  motion  urged  to  strike  tbe.objeo* 
tiooable  answer  out.  The  objection  that  evidence  tending  to  prove  that  fU- 
terations  have  been  made  or  precautions  taken  after  an  accident  Is  incomp«> 
tent — Schmitt  T.  Railroad  Co.,  2  City  Ct.  K.  361.  Getty  t.  Town  o/ Hamlin, 
(N.  Y.  App.)  27  N.  £.  Rep.  399— is,  at  most,  purely  technical;  and  ought 
to  have  been  made  so  clear  that  the  trial  judge  might  have  understood  the 
legal  proposition  before  him  before  he  was  put  in  error.  It  can  scarcely  be 
claimed  that  the  objection  urged  at  folio  29  intelligently  apprised  the  trial 
judge  of  the  point  now  urged  so  clearly  against  the  admission  of  the  testi- 
mony allowed.  The  objection  was  not  to  the  competency  of  the  evidence,  but 
its  materiality  only.  Bell  v.  BumsUad,  (Sup.)  14  K.  T.  Supp.  697.  In  ad- 
dition to  this,  the  absence  of  all  guards  to  prevent  the  falling  in  of  wagons 
was  such  H  clear  breach  of  duty  by  defendant,  or  bis  Agents  In  charge  of  the 
dumping  ground,  that  common  prudence  would  dictate  that,  if  no  guards 
were  there  before,  they  should  have  been  put  there  afterwards.  We  think 
the  evidence  did  not  prejudice  the  defendant  in  the  minds  of  the  jurors,  and 
that  the  so-called  error  was  harmless  in  its  effect.  these  reasons  we 
think  the  judgment  ought  to  be  affirmed,  with  costs. 

McCabtht,  J.,  concnrs. 

Tan  Wtok,  J.,  {distenting,)  The  complaint  alleges  that  the  plaintiff's 
damage  for  the  loss  overboard  of  her  horses  and  wagon  was  occasioned  because 
the  defendant  "did  not  provide  guards  or  any  protection"  on  the  embank- 
ment or  dump  for  wagons,  and  her  witness  Dunn  was  questioned,  and  an- 
swt>red  as  follows:  '*Que»tion.  Was  there  a  guard  there  forthe  wagons?  An^ 
noer.  No  guard  at  all  for  the  long  wagons."  Her  other  witness,  the  police- 
man, speaking  as  of  time  prior  to  the  accident,  testified,  at  folio  29:  "I  did 
not  remark  whether  there  was  any  stone  or  guard  rail  or  anchor  at  the  top  of 
the  dump  to  prevent  wagons  from  falling  off,  Question.  Did  you  see  any 
there  afterwaids?  (Defendant's  counsel  objects  as  irrelevant  and  ioimato- 
rial.  Objection  overruled.  Exception.)  Anaioer.  Well,  after  they  had  got 
the  stones  built  up,  the  stones  just  as  soon  as  they  would  be  thrown  from  the 
wagons  would  go  to  the  very  edge  of  the  dump,  and  several  stones  may  re- 
main thexe.  There  was  no  block  or  bar  or  anchor  at  the  top  of  the  dump  to 
prevent  the  wagons  from  rolling  off,  until  after  this  accident.  I  saw  one 
after  the  accident."  The  court  uf  appeals  in  Corcoran  v.  Village  of  Peeks- 
kill,  108  X.  Y.  161,  15  N.  E.  Rep.  309.  says  that  the  admission  of  evidence 
of  this  character  Is  error;  and  .ludge  Earl,  there  writing,  quotes  from  the 
opinion  of  the  Baiters  Vase,  3  Hun,  341,  as  follows:  "Whether  the  defend- 
ants were  negligent  was  a  quesUon  to  be  decided  upon  the  facts  as  they  ex- 
isted at  the  time  of  the  Injury.  What  the  defendants  did  afterwards  was  im- 
material, unless  their  acts  could  be  construed  as  equivalent  to  their  declara- 
ration  that  they  were  negligent  at  the  time  of  the  injury.  But  the  question 
appears  to  be  settled  by  authority,  and  not  open  for  discussion  in  this  court." 
And  continuing  he  says:  "While  such  evidence  has  no  legitimate  bearing 
upon  the  defendants'  negligence  or  knowledge.  Its  natural  tendency  Is  un- 
doubtedly to  prejudice  and  infiuence  the  minds  of  the  jury.  Hence  in  this 
court,  and  generally  in  the  supreme  court.  It  has  been  held  rrroneous  to  re- 
ceive sach  evidence."  The  judgment  appealed  from  should  be  revened.  and 
new  trial  granted,  with  costs  to  appellant  to  abida  the  event. 
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Bqo|cb  9t  ol. «.  Jxmiziras  «t  aL 
(CUv  Court     JTew  Torti,  OmeraH,  Term.  OototMr  8^  18IQ.) 
7UiJDn|»— ScwioiaMCT  or  Compiaiht— Waitm  of  Dbfioxb. 

where  the  objection  that  a  compl^ot  does  not  state  facts  soffldeDt  to  oowtltirtt 
a  cause  o{  action  Is  not  taken  until  after  trial,  it  is  sufldent  tt  the  aampMat  li 
some  form  cootaia  the  eleraentB  eMentlat  to  a  oanse  of  action; 

Appeal  from  trial  term. 

Action  by  William  P.  Boome  and  others  agaimrt  Frederick  G.  Jennings  ani 
William  Butterfleld.  From  a  judgment  entered  op  a'Ter^lot  for  pUlntiflk* 
defendants  appeal.  Affirmed. 

Argued  before  Ehbliob.  C.  J.,  and  MoGartht,  J. 

Putney  cfr  BUhpp,  for  appellants.   F.  A.  Thompton,  for  respondents. 

Ehbuob*  0.  J.  Where  the  objection  that  a  ocHuplaint  does  not  state  facte 
safflctent  to  oonatltute  a  cause  of  action  is  not  taken  nnUI  after  the  trial,  the 
allegations  are  not  subject  to  as  close  a  criticism  aa  upon  demurrer.  It  is 
aofflclent  if  the  complaint  in  some  form  contains  the  elements  essential  to  a 
cause  of  action.  Diabroio  t.  HarrU,  122  K.  Y.  362.  25  X.  £.  fiep.  356;  Za- 
briskie  t.  Sm(th»  13  N.  Y.  332;  Sanders  v.  Soutter,  126  N.  Y.  193.  27  K. 
£.  Itep.  263;  Clark  v.  Crego,  51  N.  Y.  646.  The  complaint,  liberally  con- 
strued, maizes  out  a  complete  cause  of  action,  and  the  case  was  properly  sent 
to  the  jury  on  the  evidence.  It  was  intelligently  submitted,  and  the  proofi 
sufficient^  warrant  the  result  arrived  at.  Tliere  is  no  merit  in  the  eoEcep- 
tiona. 

It  follows  that  the  judgment  appealed  from  must  be  affirmed,  with  ooats. 


BuoEftT  e.  B1.UUBHKBOHN  et  al. 

(OUv  Court  of  New  Vork.  General  Term.  October  M,  1898.) 

DiSooTaBT— Bxamhtatior  ov  Dbvbndant  Baroaa  Tbux— AvriDA-m. 

Where  the  afSdavit  on  niotion  for  an  order  for  the  examination  of  dafendaut  m 
witness  before  trial  complies  with  the  former  reauirements  of  the  statute,  (Cod* 
Civil  Proo.  i  873j  and  shows  the  materiality  of  the  evidence  and  the  necessW  of 
the  examination  before  trial,  an  oaiisslon  to  state  definitely  that  plaintiff  Intaod*  te 
use  the  deposltioa  at  the  trial  la  sappUed  bj  neossiary  iBteDdment. 

Appeal  from  special  term. 

Action  by  Bicbard  Budert  against  Adolph  Blumenkrohn  and  others.  From 
an  order  denying  a  motion  to  set  aside  an  order  for  the  examination  of  de- 
fendants as  witnesses  before  trial,  defendants  appeal.  Affirmed. 

Argued  twfore  Ehruoh,  C.  J.,  and  Van  Wtok.  J. 

Bimpsan  dt  Wol/t  tm  appellants.  BlumeneUel  A  Horaah,  (tor  reapondent 

Ehblioh,  C.  J.  The  plaintiff  resides  in  Saxony,  and  the  defendants  reside 
and  do  business  in  New  York.  The  order  requires  the  defeodHUts  to  appear 
and  submit  to  an  examination  as  witnesses  in  behalf  of  the  plaintiff  in  respect 
to  tlie  issues  raised  by  tbe  pleadings.  The  affidavit  upon  which  tlie  order  waa 
granted  complies  with  the  formal  requirements  of  the  Code.*  It  shows  the 
materiality  of  tbe  evidence  and  the  necessity  of  the  examination  in  advance 
of  the  trii4.  Considering  the  fact  that  plaintiff  resides  in  a  foreign  land,  that 
he  could  not  with  any  certainty  anticipate  what  tbe  defendants  would  testify 
to  at  the  trial,  their  examination  was  both  prudential  and  necessary  to  meet 
the  exigencies  of  the  trial.  The  fact  that  the  plai  ntiff  intended  to  use  the  dep- 
osition at  tbe  trial  is  not  expressed  in  so  many  words,  yet  the  purpose  to  use 
the  same  thereat  so  clearly  appeals  that  the  omission  is  supplied  by  neoessary 

■Code  Clril  Proo.  1 878. 
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Intendment,  and,  00  long  as  tbe  fact  appaan,  tbe  rule  is  aatfsfled.  The  rule 
In  regani  to  these  ouuiiBafcions  has  been  liberally  extended  by  tbe  couits, 
{Herbage  v.  City  of  Utica,  109  N.  T.  81.  16  N.  E.  Bep.  62:  Qoldherg  v. 
Aofterts.  5  Civil  Proc  R.  96;)  and  It  can.  in  fartherance  of  Justice,  be  applied 
to  this  ease.  We  ind  no  error,  and  the  order  appealed  Crom  moafc  beaficmed, 
vtthrato. 


BBmnELB  o.  FoTTLXR  &  SxYHUs  Manuf'o  Co. 
(OIIV  0»vs%  of  Sum  For*,  OentnU  Term.  OetiBlbm  M,  IMS.) 

1.  Faotobs  Aim  nwKass— Aonox  poa  Comtuaiomu. 

In  an  action  tor  brokarM*  fM*  effcwUng  s  lease,  a  finding  for  pl^tlff  ea  the 
gneattoa  wbetlwr  ha  was  tCuB  pnooorttig  causa  exolndea  tbe  idea  that  any  otber 
mgeacj  00-operated  to  bring  about  tbat  result, 
t.  Suca— BnoBircB. 

In  mob  au  action,  erldMioa  as  to  mete  eoBTersatlona,  tn  tba  abaenei  oC  flaintUt, 
batneea  defeudanl^s  officers  aad  otber  parties  In  regard  to  the  Inttini'i  >o  aottoo 
bar  log  beau  taken  tbereon,  is  Imnutterlal  and  inadmlsaible. 

Appeal  from  trial  term. 

Action  1^  Etr  Brumfleld  against  the  Pottier  Ss  Stymus  ManoCactoring 
Company.  From  a  judgment  entered  on  a  verdict  for  plaintiff,  and  from  an 
order  denying  a  motion  for  a  neir  trial,  defendant  appeals.  A£Brmed. 

Argned  before  Ebblioh,  G.  J.,  and  HcGAaTHT,  J. 

Bretoeter  JTiMom,  for  app^nt.   DennUon  tfi  Hatlt  for  respondent. 

Ehrlich,  C.  J.  The  employment  of  a  broker  does  not  preclude  the  owner 
from  making  other  efforts  to  sell  or  rent,  and  if,  vithoul  the  broker,  a  sale 
or  renting  is  effected,  tb»  broker,  ae  matter  of  coarse,  gets  nothing.  Tlie 
question  at  Issue  iiers  was  whether  the  plaintiff  was  the  procuring  cause  of 
the  letting,  and  the  jury,  on  tbe  evidence,  found  tbat  she  was. — a  flniling 
which  negatives  the  idea  that  any  otber  agencj  co-operated  to  bring  about 
th«  result.  The  evidence  was  aufflciently  strong  to  warrant  the  finding  made 
by  the  jury,  and  their  verdict  should  stand,  unteu error  was  committed  in  ex- 
cluding testimony  tending  to  prove  that  other  agencies  brought  about  the  re- 
sult tinally  reached.  The  trial  judge  did  not  exclude  evidence  of  any  fact 
tending  to  sbow  what  otber  brokers  or  persons  did  In  the  premises,  or  wliat 
tbey  accomplished  with  reference  to  the  letting  for  which  brokerage  was 
claimed.  The  evidence  excluded  was  as  to  the  conversations  with  otber  per- 
sona In  tbe  absence  of  the  plaintiff.  What  wtis  said  to  tliem  by  the  defend- 
ant's officers  was  immaterial.;  wliile  what  such  other  persons  did  (whether 
employed  or  not)  in  the  way  of  bringing  about  the  letting  for  which  the 
plaintiff  claims  compeusation  whs  relevant, — indeed,  might  be  controlling. 
Tbeevidence  excluded  was  not  of  this  material  character,  and  its  exclusion  was 
not  error  requiring  correction  or  a  new  trial.  It  follows  that  the  Judgment 
and  ovder  appealed  Iron  must  be  alBrmedt  with  costs. 


Fleio  «.  Gorman,  Sheriff, 
(CUv  Court  of  New  Forft,  GettmU  Term.  October  M,  189SL) 

tanim— SuBBTiTunoN  ov  iNoaimiTORS. 

Code  Civil  Proc  |  1421,  autborizing  the  substitution  of  iDdemoItors  la  plaoe  of 
the  aherifl,  was  Isteoded  Cor  his  protootioo,  and  an  appUoation  tberefor  by  bim 
*  may  be  grauted  without  requlriog  aim  to  fomlsh  additional  security  to  answer  1^ 
final  result  of  the  litigation,  tbougb  Boch  security  might  have  been  required  of  the 
indemnitors  If  they  had  made  the  appUcatlon. 

Appeal  from  special  term. 

Action  by  BeuDen  Fleig  against  John  J.  Qorman,  sberfff.  From  an  order 
rabstltnUng  indemnitors  in  place  of  the  sheriff,  plaintiff  appeals.  Affirmed. 
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Argued  before  Bhblioh.  C.  J.,  and  HcCAB'teT,  J. 

Joseph  S^oTOer,  for  appeUftnt.    WUliom  B.  8taiing$f  for  respondeat. 

£hrliuh.  C.  J.  The  provlslonB  of  section  1421  of  the  Code,  aathoriziDg 
the  substitution  of  indemnitors  in  place  of  the  sheriff*  were  evidently  intended 
for  the  protection  of  that  official,  and  to  enable  him  to  let  himself  out  of  a 
litigation  concerning  which  he  bad  no  personal  interest,  and  in  reference  to 
which  he  had  merely  performed  an  oSlcial  duty  Hccording  to  the  requirements 
of  the  law.  The  court  below,  in  furtherance  of  the  legislative  intent,  granted 
the  applicHtion.  opon  terms  which  seemed  to  It  just.  The  Judicial  discretion 
was  not  abused,  and  there  Is  nothing  in  the  record  which  requires  us  to 
change  the  result  arrived  at.  If  the  indemnitors  had  made  the  application, 
their  pecuniary  condition  at  the  time  might  have  required  the  court  below  to 
exact  from  them  additional  security  as  a  condition  for  granting  the  relief, 
(Code,  g  1423;)  but  the  application  was  not  made  by  the  indemnitors,  but  by 
the  sheriff,  on  his  own  behalf  and  for  tiis  own  protection.  To  require  the 
sheriff  to  furnish  additional  security  to  answer  the  final  result  of  the  litiga- 
tion would  defeat  the  very  object  of  the  enactment,  for  it  would  keep  him 
responsible  for  the  consequences  of  the  acta  of  otliera,  and  their  mcde  of  de- 
fenae*  without  any  personal  supervision  over  the  management  of  the  litiga- 
tion. The  act  intended  to  let  the  sheriff  out  of  the  litigation,  leaving  the  par- 
ties In  interest  to  settle  the  contention  in  their  own  way.  The  order  made 
was  authorized  by  the  Code  provision,  and,  as  there  was  no  abuse  of  power 
or  discretion.  It  must  be  affirmed,  with  costs. 


QOIJ>KNBOH  O.  LaWBENOS  H  oZ. 

(Cttv  court  of  Nm»  Forft,  General  Term.  OcttAsr  H  UBL} 

No.  1. 

Appsal— Obdbb  to  AuBin>— CoKsam  ow  Fartibb. 

An  order  to  amend,  wtaioh  retdtes  the  oonseut  <a  the  parties  to  it*  tenB%  odb- 
(dvdea  the  parUes  on  appeaL 

Appeal  from  special  term. 

AcUon  by  Eva  L.  Goldenson  against  Chester  B.  Lawrence  and  otheis. 
From  an  order  granting  leave  to  serve  an  amended  answer,  and  imposing 
conditions,  defendants  appeal.  Affirmed. 

Argued  befoi(e  Ehbuch.  0.  J.,  and  Van  Wyck  and  McCartht,  JJ. 

&oodriehf  Deady  c&  Qoodrioh,  for  appellants.  Datid  Xaventrtitt  tor  re- 
spondent. 

Ehrlich,  G.  J.  The  court  below,  on  granting  leave  to  amend,  had  the 
power  to  impose  such  terms  as  it  deemed  just,  (Code,  §  723;)  and  the  terms 
imposed  can  hardly  be  called  an  abuse  of  discretion.  Besides,  the  order  r^ 
cites  that  it  was  made  with  consent  of  the  parlies.  This  recital  concludes  the 
parties  on  appeal.  Smith  v.  Qrant,  11  Civil  Froc  R.  864.  Under  the  di^ 
cumstances,  the  order  appealed  from  must  be  afflrmed.  with  costs.  All  con- 
cur. 


OOLDENSOK  V,  LAWRENOE  tft  O/. 

{City  Court  qf  Neva  Yorkt  General  Term.  October  H,  ISMl) 

JHo.  a. 

APPBlIr-RBOORD— SBTTLnre  OBDBB— JODOB'S  CBHTIFHUn. 

Where  the  facts  are  disputed,  the  certifioste  of  tiie  trial  Judge  to  the  •ettlemeol 
of  a  case  on  appeal  as  to  what  ooourred  before  him  Is  oonolarive  od  ameaL  Oresa 
T.  Shttte,  (City  Ct  N.  T.)  7  N.  T.  Snpp.  09,  followed. 

Appeal  from  special  term. 
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Action  by  Eva  L.  Goldeoson  agidnst  Chester  B.  Lawrence  and  others. 
From  an  order  made  Ma/  81,  1892,  resetHIng  a  former  order,  d*^eadants  ap- 
peal. Affirmed. 

Argued  before  Ehblich,  G.  J.,  and  Yak  Wtck  and  MoCabtht,  JJ. 
Ooodrfeh,  Dwtdy  A  Qoodrtoh,  for  appellants.  Havtd  Lne^HU,  for  re- 
spondent. 

£hblioh,  0.  J.  Where  the  facts  are  andhipated,  the  coort,  on  appeal, 
may  direct  the  resettlement  of  a  case  ororder  to  confbrmtothefacts.  Hubhar  * 
Co.  T.  Bothwy,  112  N.  T.  592.  80  N.  E.  Bep.  546.  on  appoil  119  N.  T.  638. 
28  N.  E.  Bep.  529:  QUatcn  T.  Smithy  84  Hun.  547;  Healtg  t.  Tvrry^  (City 
Ot.  K.  T.J  7  N.  T.  Snpp.  821.  But  here  the  facte  are  disputed.  The  certif- 
icate of  the  Judge  as  to  what  occurred  before  him  must  be  acoepted  as  con- 
«Iu8lTe.  Gram  v.  iSAufo,  ( City  Ct.  N.  Y. )  7  N.  Y.  Supp  69 ;  Healay  v.  Tarry » 
aupra.  The  rule  applies  to  the  present  contenUon.  {Smith  v.  Qrant,  11 
<Svil  Froe.  B.  364.)  and  requires  that  the  order  appealed  frcnm  must  bo  af- 
Jrmed,  with  costs.  All  concur. 


MaOUIBB  0.  BUBAMT. 

(CVtv  Court  tif  New  Toftk,  Oanerta  T9rm.  OotOber  M,  ISM.)  ■ 

■8AZ.B— RKlTBDnfl  OT  BlTTBR— DbMAND  OT  PbIOB. 

Where  a  selling  prioe  bas  been  agreed  on.  the  bringing  of  suit  therefor  Is  a  snA* 
olent  deAand  for  the  money  olalmed.   Bunn  t.  Lett,  (Sap.)  10  N.  Y.  Snpp.  788| 

diBtinguished. 

Appeal  from  trial  term. 

Action  by  Charles  H.  Maf^uire  against  Frederick  G.  Durant.   Verdict  and 

Judgment  for  plnintifF.   DefendanC  appeals.  Affirmed. 

.^^ued  before  Ehblioh.  C.  J.,  and  Van  Wyos  and  MoCabtht,  JJ.  * 
C.     Hardy*  for  appellant.   Tan  Syok  Wandail  and  C.  M,  8haw»  for  re- 

■^mndenU 

Ehrlich.  G.  J.  The  questions  involved  were  purely  those  of  fact,  which 
-the  jury,  on  satisfactory  evidence,  disposed  of  adversely  to  the  defendant. 
The  bringing  of  ttie  suit  was  a  sufficient  demand  fur  the  money  claimed.  The 
price  had  been  agreed  upon,  and  it  was  the  defendant's  duty  to  have  found 
the  plaintief,  and  tendered  the  speciQc  sum  due.  In  tliis  respect  the  case 
differs  from  Bunn  v.  Lett,  (Sup.)  l9  N.  Y.  Supp.  728,  which  is  therefore  la- 
■appticabJa.  No  error  was  commilted  at  the  trial,  and  the  judgment  app«Ued 
from  most  be  affirmed,  with  coats.   All  concur. 


Deane  r.  GUTLEB. 

(Superior  C6urt  of  Buffalo,  Oeneml  Term.   Ootober  28, 189S.) 

1.  Master  and  Sbrvast— Action  for  Wrokovui.  Discharob— iNSTRUonoirs. 

Id  an  action  for  breach  of  contract  of  hiring,  where  defendant  claims  tiiat  be  was 
justified  in  disobai^ng  plaiDtlfl  for  three  specified  reasons,  the  last  of  which  alone 
might,  if  true,  be  sufilaent  justlflcatloo,  it  is  error,  la  chargiDg  the  jury,  to  group 
all  three  specifications  together,  and  tell  them,  if  thej  find  tlie  facta  mentioned  in 
them  to  euBt,  to  find  from  them  whether  tbqr  ware  safflolent  to  warrant  the  di^ 
charge. 

Ji  B*ira— 'NaoLBOT  or  Dorr. 

Where  a  person  employed  to  bvUd  np  a  oertaio  branch  of  his  employer's  I>aalae88 
contracts  to  do  work  for  less  than  one  half  of  the  usaal  prioe,  and  then  direota  that 
It  be  done  in  as  unfit  and  unworkmsnlike  manner,  and  causes  It  to  be  returned  In 
no  better  oouditlon  than  wlien  received,  wherebv  hla  employer  loses  a  customer, 
aooh  flbcts  are^  as  m  matter  of  law,  a  jnsttOoation  fOr  the  disobarge  of  the  employe, 
a.  BaMa— Loss  ow  Cubtoh. 

In  such  case  it  la  immatertal  whethw  or  not  the  otutomer  waa  a  oostomer  before 
this  partlcolar  transacttoB. 
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4,  Bun— Fboof  or  DakmVi 

Hor  Is  it  necessarr  that  the  emidmr  ihall  ban  niSand  aotnal  Iom,  but  It  Is 
sniBcdent  if,  from  the  clroamBtanoasn^WMn  that  ha  has  baea  or  Is  Ukalj  to  to 
damaged  by  the  mot  oomolained  of. 

Appeal  from  triid  term. 

Action  hf  Samuel  B.  Deane  agaiiut  Frederick  H.  Catier.  as  sorrlTing  put- 
ner,  to  teeorar  for  braacb  of  contract  in  wrongf  ally  disehargiog  pliUnolF  t» 
fore  the  twminaUon  of  bia  term  of  aervice.  From  a  }iidginent  for  plainUlE, 
'  and  fnxD  an  order  denying  a  motion  for  a  new  trial,  defendant  appeala. 
Ters^. 

Argued  before  Hatch  and  Whitby  JJ. 

F,  M.  Inglehart,  {AdMart  Moot,  <tf  oounad,)  for  affellant.  0eorg»  17. 
OQikran,  for  appellee. 

Hatch.  J.  The  aotlon  is  to  reooTor  for  a  bceaob  ol  oontraet  In  wrongfally 
dlaeharging  plaintiff  befim  ttie  termination  of  hla  term  of  aervioe  oontracted 
fat.  Tbe  Jury  found,  upon  conflicting  testimony,  that  plaintiff  waa  hired  for 
a  specifled  term,  and  bis  dlscliarge  before  (he  expiration  <xr  that  term  waa  ad- 
mitted. Defendant  all^^  in  JuetlBcatlon  of  tbe  diecbarge  tlwt  plaintiff  had 
fajled  and  n^ected  to  perform  the  aerrleea  contracted  for  in  a  prt^wr  man- 
ner. Defendant  apeciOed  three  particulars  la  juatiflcation:  FiTMt,  that  plain- 
tiff had  sold  a  mahogany  <diair.  iu  place  of  a  cherry  ebair,  for  tbe  same  lurloa 
of  the  latter,  although  ttie  former  was  worth  con^erably  more;  MRond,  that 
plaintiff  was  Inattentive  to  a  lady  customer;  thirdt  that  he  contracted  to  re- 
habilitateacouch  for  a  much  smaller  aum  that  it  could  be  done  for.  and  caused 
the  work  to  be  performed  In  an  unworkmanlike  manuer,  whereby  the  firm 
lf»t  a  oustomer.  It  ia  upon  the  last  proposition  claimed  that  the  court,  upon 
the  trial,  committed  error.  The  substantial  facts  of  tlie  last  transaction  at* 
undisputed.  It  appears  that  Dr.  Martin — whether  a  customer  of  tbe  firm  b<*- 
fore  or  not  does  not  appear — applied  to  plaintiff  to  have  a  ooucfa  renovated. 
Upon  examination  it  was  found  moth-eaten,  and  the  cost  of  repair  was  deter^ 
mined  to  be  $25.  This  price  waa  deemed  too  much  by  the  doctor,  and  he  de- 
clined to  pay  it.  Subsequently  plaintiff  offered  todo  it  for  SlO.  and  waa  given 
the  order.  It  appeared  that,  in  order  to  properly  renovate  it.  it  was  neces- 
sary to  remove  the  moths,  which  could  only  be  done  by  removing  the  entire 
covering,  and  replacing  It  with  new.  Defendant,  however,  directed  itto  be- 
flxed  ap  without  this  removal,  and  did  nqt  improve  its  condition.  When  re- 
turned, the  customer  was  dlBsatisfled  with  it,  and  concluded  his  dealing  witb 
tbe  firm.  Upon  the  trial  the  court  grouped  the  three  causes  of  JustlBcatiiHi 
together,  and  charged  tbe  Jury  tliat,  if  these  facta  were  found  by  them  to  ex- 
ist, then  to  find  from  them  whether  th^  were  sufficient  to  warrant  defend* 
ant  in  discharging  the  plaintiff. 

It  Is  evident  that  the  theory  of  the  charge  was  twofold:  Did  the  facta- 
claimed  exist?  and.  if  so,  were  they  suflacient  to  warrant  the  discharge? 
Thus  the  defense  in  both  respects  was  treated  as  a  question  of  fact.  At 
the  close  of  the  charge  defendant's  counsel  asked  tbe  court  to  charge 
"that,  if  they  believe  Dr.  Martin  took  the  couch,  and  made  an  arrange- 
ment to  have  It  thoroughly  renovated,  and  tbe  moths  taken  out  prop- 
erly, for  $10,  and  tlien  Mr.  Deane  iDstructud  the  work  to  be  done  in  such  a> 
manner  that  the  contract  would  not  be  carried  out  substantially,  and  thereby 
caused  the  loss  of  Dr.  Martin  from  this  firm  as  a  customer,  then  thitt  would 
be  sufficient  In  law  for  hla  discharge.**  The  court  declinrd  so  to  charge,  and 
an  exception  was  taken.  It  la  at  onoeseen  that  this  request  presented  tw» 
different  aspects  from  tbe  charge  of  the  court, — one  as  lo  the  fact,  and  the 
other  as  to  the  law.  As  to  the  first,  the  court,  as  we  bnve  seen,  grouped  the- 
three  causes  of  justiflcation  together,  and  said,  if  they  found  as  to  them, 
they  might  find  justifloatlon.  If  they  fonnd  them  aaffioIeiA   The  request 
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a^ed  the  ooart  to  charge  that,  it  the  Jury  fonnd  Um  epaclfled  lact,  that  would 
be  anfflcient.  If  this  one  oflenae  was  fouBd  as  a  fact,  and  14  was  anOlcienb  lu- 
Justify  the  discharge,  then  defendant  was  entitled  to  have  It  charged  distinct 
from  th^  other  two.  This  the  court  refused,  and,  as  the  three  were  embraced 
In  thacbwgeas  given,  and  this  one,  staadiug  alone,  would  have  been  suf- 
fleieni,  we  can  tee  that  the  cha^  did  not  present  that  question  in  as  favor- 
ablea  light  as  defendant  was  entitled  to  have  it;  consequently,  in  this  respect, 
the  charge  as  made  did  not  cover  the  charge  requested,  and  the  contention  of 
respondent  in  that  regard  cannot  be  upheld.  But  the  request  to  charge  dtf*  • 
fared  from  the  theory  of  the  court  as  to  the  law  of  the  case,  for  it  Is  Hsked, 
If  the  fact  was  found,  not  that  they  were  authorized  from  it  to  find  it  suf* 
flclent  as  Justification,  but  to  go  a  step  further,  and  say  as  matter  of  law. 
If  it  existed.  It  amounted  to  a  justification;  and  this,  in  my  Judgment,  prfr- 
aents  the  only  question  on  tbls  appeal.  In  Harrington  r.  Bank,  1  Thomp. 
ft  C.  868,  it  was  said:  "It  Is  not  necessary  to  discuss  the  proposition  that  for 
misconduct  or  disobedience  to  lawful  orders  the  plalntitTcould  be  dlamiased.*' 
This  is  undoubtedly  true;  but  wh^t  acts  constitute  misconduct  or  disobedi- 
enoe  might  present  quite  a  serious  problem,  dependent  upon  many  circum- 
stances. The  question  presented  seems  to  fall  within  that  denominated 
"mixed,**  partaking  both  of  law  and  fftct;  and  while  in  many  instances  it. 
would  be  proper  to  submit  both  questions — First,  as  to  the  existence  of  the- 
llMt,  and,  Moond,  as  to  itsefrecb— to  the  Jury  for  determination,  yet,  when 
the  fActB  an  undisputed.  It  will  nsaally  present  a  questfam  of  law  for  the- 
eonrt  to  detennine,  being  analogous  in  this  regard  to  questions  of  negligence. 
An  Ulnstration  of  the  first  role  la  found  In  Band  t.  Coal  Co.,  143  Pa.  St.  408. 
22  AU.  Bap.  709,  and  of  the  latter  in  MaUhm  v.  Park  3ro$,  A  Co,,  146  Pa. 
St  884, 28  AtL  Bep.  208,  where  It  is  aald:  "What  is  sufflclpnt  reason  for 
dismissal  is  a  question  of  law  for  the  courL**  As  applied  here,  I  think  de- 
fendant was  mtltled  to  the  charge  asked.  RalntiS  was  employed  becanse  of 
his  peculiar  skill  and  knowltdge,  and  for  the  purpose  of  building  up  the  par- 
ticnlar  bnatness  of  the  Arm.  When,  therefore,  he  undertook  to  renovate  thia 
oonch  ftx-  leas  than  one  half  what  It  could  he  properly  done  for*  and  then  dl- 
leeted  that  it  be  done  in  an  unfit  and  unworkmanlike  manner,  and  caused  it 
to  be  returned  in  no  better  condition  than  when  received,  it  evidenced  con- 
clusively a  willful  diar^ard  oi  his  Instructions,  the  purpose  his  emtdoy- 
ment*  and  a  lack  ot  Interest  in  the  welfare  of  his  employer.  Kordo  1  deem  It 
matwlal  whether  Dr.  Martin  was,  prior  thereto,  a  customer  of  the  firm  or 
not.  He  was  a  customer  for  tbls  particular  piece  of  work,  and  ceased  to  be- 
nfter  tta  improper  performance.  We  can  very  well  see  that  he  was  qalte 
likely  to  be  disgusted  with  the  manner  in  which  this  work  was  performed, 
and  to  determine  upon  a  bestowal  of  bts  patronage  elsewhere.  It  Is  not  nec- 
esaary  tiiat  the  firm  abonld  have  suffered  an  aotiud  loss;  it  is  sufficient  If  one 
ean  fairly  see  Uiat  It  may  have  been  damaged  by  the  act,  or  was  likeJy  to  be. 
I  am  tbaefore  of  a|iinlon  that  defendant  became  entitled  to  the  charge  as  re- 
qiusted,  and  that  errcur  was  committed  in  its  refusal.  The  Judgment  and  or* 
der  appealed  from  should  therefore  be  reversed,  and  a  new  trial  ordered,  witb- 
ooats  to  abide  the  erent 


(Superior  Court  of  Vmw  Fork  01^  Jtoutly  Tmn.  Koremlwr,  UBl} 

L  DavisB— AcnoM  to  DsrsKKiirs  T-alisitt— Who  iut  UAiHTAtK. 

Code  ClTll  Proe.  1 1866,  providu  "that  the  T&Udity,  oonttmcUon,  or  effect,  nnder 
the  laws  of  Uie  state,  of  a  tettaanentary  dlsposltioQ  of  real  propertar  ^tuated  witbla 
the  state,  or  of  an  interest  In  such  pnmert^,  wbloh  would  aeaoend  to  the  heir  of  aa 
Intestate,  mi^r  be  determined  la  aa  aoUon  binniglit  for  that  purpose.  In  Ukenunner 
sa  the  vaUdtty  of  a  deed  paiporttog  to  owivey  land  nay  be  detenslned. »  aid,. 
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that  an  heir  of  a  testator  maj  maintain  an  aotloo  Id  eoalty  amlnst  a  devisee  out  of 
possessbm,  and  otber  parties  In  Interest,  to  declare  vuA  ftderue  of  a  vested  remain- 
aer  in  real  property*  toouffh  no  trust  la  uiTOlTed. 

Same. 

Sucb  action  U  not  one  to  obtain  a  oonstruotion  of  Kaj  prorlston  of  the  will,  or 
to  determine  the  legal  title  to  real  estate  in  possession  of  snoh  devlsea^  l»t  Its  par- 
pose  is  to  remove  a  olond  on  the  title  of  tbe  heira,  wlu\  If  tba  dsvlse  la  set  aaldat 
will  have  a  veated  remainder. 
Sahi. 

In  Buch  oase  the  heirs  have  no  present  remedy  at  law  by  ejeotment  or  otherwise, 
since  they  have  no  present  legal  title  nor  immeatate  rlvht  of  possession,  nor  has  the 
devisee  any  right  of  possession  until  the  death  of  the  life  tenant;  and  Code  Civil 
Proo.  S  1687,  antborlzlng  heirs  at  law,  whether  in  or  out  of  possession,  to  midntain 
actions  for  the  partition  of  realty,  notwithstanding  an  apparent  devise  to  another, 
"and  possession  under  such  devise, "  is  not  applloable. 
■4.  GoxroRi.TioN — Undkb  what  Act  Inoobpobateu. 

The  oertiflcate  of  incorporation  of  an  association  recited  that  it  was  Ineorporatdd 
nnder  article  8,  tit.  6,  Bev.  St.  April  13. 1848.   By  refereooe  to  Laws  18^  It  ap- 

Siars  that  the  original  act,  relating  to  benevolent  and  obarltable  societies,  (ehap- 
r  819,)  was  passed  on  April  12,  184S.   Held,  that  such  association  was  incorpo- 
rated nnder  such  act,  though  there  was,  in  fact,  no  article  8,  tit.  S,  Rev.  St.,  con- 
taining the  act  of  184S. 
■B.  Samb— Devisb  to— Whin  Void. 

Iaws  1648,  o,  819,  (Act  April  13,)  provides  thatany  corporation  formed  nnder  this 
act  shall  be  capable  of  taking,  holding,  or  receiving  any  real  property,  by  virtue  of 
any  device  contained  In  any  last  will  or  testament  of  any  person  whatsoever,  the 
clear  annualincome  of  which  devise  shall  not  exceed  the  sum  of  tlO,000,  provided 
no  person  leaving  a  wife  or  child  or  parent  shall  devise  to  such  institnUon  or  cor- 

K ration  more  than  one  fourth  of  hia.or  her  estate,  after  the  payment  of  bis  or  her 
bta,  and  snoh  devise  shall  be  valid  to  the  extent  of  one  fourth,  and  no  snch  devise 
"shidl  be  valid  in  any  will  wbioh  shall  not  have  been  made  and  executed  at  least 
two  months  before  the  death  of  the  testator.  **  Bcid,  that  a  devise  of  real  properly 
to  a  corporation  organised  nnder  auoh  act,  in  a  will  exaoated  18  dajl  prior  to  the 
death  of  testator,  who  left  a  wife,  was  void. 
Samh— Who  mat  Quibtiox  VAiiiDrrr. 

The  right  to  question  the  validity  of  snch  devise  is  not  Umlted  to  the  wife,  idiild. 
or  parent  of  the  testator,  but  the  heirs  at  law  may  take  advantage  of  the  iffoviaioaa 
of  uw  Btatnte.  Stephenson  v.  Short,  9S  N.  7.  tie,  followed. 

Action  b7  Lena  Hemmje  against  Johann  Melnen,  the  Qerman  Odd  Fd- 
Jows'  Home  Association,  Anna£,  Metnen,  HuKh  H.  Hoenack.  Henry  Ran- 
:ken,  Anna  S.  Melnen,  Christian  F.  Melnen,  Heinrich  O.  Meinen,  Leoehen 
Jaspers,  Johann  Wilhelm  Flttje.  and  Johimn  Friedrlch  Flttj^  to  declare  Told 
-a  devise  of  real  proiterty  to  the  defendant  the  German  Odd  Fdlows*  flmna 
Association,  contained  In  the  will  of  Qerd  D.  Meinen,  deceased.  Dedree  tor 
plaintiff. 

Sabe  A  KelUtt  for  plaintiff.  R.  M.  Brtmo^  for  defendants  M^en.  F. 

Solinger,  for  Oerman  Odd  Fellows'  Home  AssoclatioD. 

MoAdam,  J.  The  action  is  to  estnblfsh  by  a  judgment  <tf  the  conrt  that  a 
certain  devise  or  testamentarv  disposition  which  Gerd  D.  Meinen  attempted  to 
miike  in  nnd  by  his  last  will  and  testament.  In  favor  of  the  defendtint  the 
•GermaD  Odd  Fellows'  Home  Association,  is  void,  for  the  reason  that  the  law 
under  which  the  said  a.s80ciation  was  organized  provides  that  no  devise  to  a 
corporation  organized  tliereunder  shall  be  valid  in  any  will  which  shall  not 
have  lieen  made  and  executed  at  least  two  months  twfore  the  death  of  tiie  tes- 
tator. The  complaint  alleges,  and  tiie  evidence  shows,  (there  being  no  dis- 
pute  as  to  the  facts.)  tliat  Gerd  D.  Meinen,  on  April  15, 1B90»  made  his  last 
will  and  testament.  That  be  died  April  28.  1890.  That  the  wUl  was  duly 
jiroved  and  admitted  to  probate,  June      1690,  as  a  will  of  real  and  personal 

groperty,  and  letters  testamentary  were  duly  granted  to  the  defendants  Anna 
1.  Meinen,  Hugh  H.  Hoenack,  and  Henry  Ranken,  who  duly  qoalifled.  That 
in  and  by  the  first  paragraph  of  his  will  the  said  Gerd  D.  Meinen  devises  the 
Jiouse  and  premises  known  as  "Xo.  98  Forsyth  Street"  Kew  Toric,  to  bit 
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wife,  the  defendant  Anna  E.  Meinen,  during  her  natural  life,  and  after  her' 
death  he  deviBes  the  snid  house  and  premises  to  the  defendants  the  Qerman 
Odd  Fellows'  Home  Association,  to  be  their  property  absolute.  Tliatthe  said 
Gfotl  D.  Meinen  left  him  surviving  his  widow,  thedefendant  Anna  E.  Meinen, 
mud  as  his  only  heirs  at  law  hla  mother,  Wiibke  Sophia  Meinen,  who  died  on- 
July  17, 1890;  his  brothers,  the  defendants  Johann  Meinen,  Christian  F, 
Meinen.HeinrlchG. Meinen;  his8lster,the plaintiff  LenaHemmje;  his  niece, 
the  defendant  Lenchen  Jaspers;  and  his  nephews,  the  defendants  Johann 
Wilhelm  Fittje  and  Johann  Frledrich  Fittje.  That  he  left  him  surviving  no- 
faUier,  child,  or  ehildren,  nor  Issue  of  any  deceased  child  or  oliildren.  That 
the  defendant  the  German  Odd  Fellows*  Home  Association  Is  a  domestic  oor- 
ponition  organized  nnrier  chapter  819  of  tlie  Jjiws  of  1848,  as  a  benevolent 
and  charitable  corporation.  That  the  said  Gerd  D.  Meinen  died  seised  of  the 
Batd  premises  ITo.  98  Forsyth  street.  New  York.  Gerd  D.  Meinen.  at  the  time 
of  hlB  deatli,  was  in  possession  of  the  property  Ko.  98  Forsyth  street.  Since 
his  death  the  widow  has  been  in  pnssessiun,  collecting  the  rents  aod  income. 
The  German  Odd  Fellows'  Home  Association  is  not  in  possession. 

The  first  question  to  be  determined  ia  whetlier  the  action  can  be  main, 
tained.  Tlie  (3ennan  Odd  Fellows'  Home  Association  claims  that  the  action- 
Is.  in  effect,  one  for  the  construction  of  a  will,  and  that  such  action  can  be 
maintained  only  by  virtue  of  the  Jurlsdh'tlon  of  a  court  of  equity  over  trusts^ 
and  Uiat  sneh  juiladiction  does  not  exist  except  where  the  action  is  brouglit 
by  an  executor,  trustee,  or  eentut  qw  tnist  to  enforce  a  correct  admlntstrattun 
of  the  powers  conferred  by  the  will,  and  lience  does  not  apply  bera  WlUt- 
wyy.  Whitney,  (Sup.)  18  N.  V.  Supp.  9.  The  oouits  have  re))eated1y  held 
that  a  devisee  who  claims  a  mere  leftal  estate  In  the  real  property  of  the  tes- 
tator, when  there  ia  no  trust,  cannot  maintain  an  action  for  the  construction 
of  the  devise,  Itut  must  assert  bis  title  by  a  legal  action,  or,  if  in  poasession, 
mnat  await  an  attack  upon  it.  and  set  up  the  devise  in  answer  to  the  Iinstile 
daim.  v.  IF«ed.  94  K.  Y.  243;  Wager  v.  Wager,  89  N.  Y.  168;  Drake 

T.  Drake,  41  Hnn,  866;  Jowa  /ohm,  1  How.  Fr.  N.  S.  510;  TUn  v.  Tiers,  98 
N.  Y.  £68.  That  the  foundation  of  the  Jurisdiction  of  actions  for  the  Inter- 
pr^tion  of  wills  rests  on  the  jnrisdletion  which  a  court  of  equity  has  over 
trosts  has  been  settled  beyond  dispute.  Horton  v.  CantwelU  108  K.  Y.  2t>7, 
16  N.  E.  Rep.  546;  Ander»m»  v.  Anderstm,  112  N.  Y.  110.  19  N.  £.  Bep. 
427;  Bailey  v.  Briggs,  56  N.  Y.  413;  Chipman  v.  Montgomery,  68  K.  Y. 
230.  These  cases  proceed  on  the  theory  tliat  the  party  must  assert  and  rdy 
upon  bis  l^;al  remedies,  where  these  are  sufficient  for  all  the  purposes  re- - 
quired. 

In  the  case  at  bar,  the  object  and  purpose  Is  not  to  obtain  a  construction  of 
any  provision  of  the  will,  or  to  determine  the  legal  title  to  the  real  estate  in 
the  posaession  of  the  German  Odd  Fellows'  Home  Association;  on  the  con- 
tnuy,  the  association  is  not  in  possession  of  the  property.  The  object  is 
to  dieclare  void  a  devise  upon  showing  the  existence  of  certain  facta  aad  cir- 
eumstances.  and  removing  a  doiiii,  hs  it  were,  now  upon  the  title  of  certain 
persons,  who,  if  the  devise  i.i  sft  aside,  will  have  a  vested  remainder.  These 
questions  cannot  be  determined  in  an  action  at  law  to  recover  possession  of 
the  property,  because  the  German  Odd  Fellows'  Home  Association  is  not  in 
posaession.  The  heirs  at  law  of  Gerd  D.  Meinen,  deceased,  ask  to  have  it 
deteimined  that  they  have  a  prt-sent  interest  In  the  premises,  and  that  they 
shonld  not  be  compelled  to  wait  until  the  life  tenant  (the  wiilow)  dies,  and 
the  association  comes  into  possession  of  the  premises,  before  attacking  the 
validity  of  the  devise;  for,  if  ttie  devise  is  void,  the  heirs  are  vested  of  an  es- 
tate which  is  descendible,  devisable,  and  alienable  in  tlie  same  manner  as  es- 
tates in  poasession.  3  Rev.  St.  mii  Ed.)  p.  2178;  Sheridan  v.  Houee,  •43 
IT.  Y.  569.  There  Is  force  in  this  contention.  The  heirs  at  law  have  no 
preaeot  remedy  at  law.   Ejectment  wUl  not  lie  for  the  reasons:   (1)  Tbo-> 
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heirs  have  neither  a  prestnt  legal  titte  nor  an  Immediate  right  of  poiseaaioB; 
^2)  the  Odd  Fellows*  AssooiatioD  is  not  in  possession,  and  lias  no  right  of  pov 
session  until  the  death  of  the  life  tenant,  and  such  an  action  will  not  lie 
■againtt  it  as  the  remaiDder<roan  during  the  continuance  of  the  particular  es- 
tate. Shaver  v.  MeGhrato,  12  Wend.  662.  Section  1537  of  the  Code,  author- 
izing heirs  at  law,  whether  In  or  oat  of  possession,  to  maintain  actions  for 
the  partition  of  realty,  notwithstanding  an  apparent  devise  to  another  and 
poeaesaion  under  such  devise,  is  inappliCHble,  for  the  reason  that  the  Odd  Fel- 
lows' Home  Assodallon  is  not  in  possession  under  the  devise,  and  not  en- 
titled to  possession  till  the  death  of  the  life  tenant,  and  the  heirs  have  neither 
actual  nor  constructive  possession.  Greene  v.  Oreeite,  (Sup.)  7  N.  Y.  Supp.  80. 

As  the  property  consists  of  one  house  and  lot  which  is  incapable  of  actual 
partition  between  the  claimanta,  no  sale  can  be  ordered  witliout  the  writt^ 
-consent  of  the  life  tenant,  which  is  unobtainable.  Oode,  g  1538;  StUliixm 
Sullivan^  66  N.  Y.  87;  Hughee  v.  Hughes,  11  Abb.  N.  C.  S7,  affirmed  30 
Hun,  349:  Woodward  v.  James,  115  N.  Y.  346,  22  N.  £.  Bep.  150;  Seft«u  t. 
Lehning,  31  Hnn,  183.  if  eqnity  can  afford  the  heirs  no  relief,  they  occupy 
the  anomalous  position  of  having  a  right  without  a  remedy.  This  cannot  be. 
Jurisdiction  in  equity  attaches  where  legal  remedies  are  doubtful.  Incomplete, 
•or  insufflclent  1  Pom.  Eq.  Jur.  (2d  Ed.)  gg  180-185;  Story,  Eq.  Jar.  S  49. 
Section  1666  of  the  Code  prorid«i  that  "the  validity,  construction,  or  effect, 
under  the  laws  of  the  state,  of  a  testamentary  disposition  of  real  property 
situated  within  the  state,  or  of  an  interest  In  such  property,  which  would 
descend  to  the  heir  of  an  Intestate,  may  be  determined  in  an  action  brought 
fur  that  purpose,  in  like  manner  as  the  validity  of  a  deed,  purporting 
to  convey  land,  may  be  determined.**  The  words  of  the  statute  are  very 
broad  and  comprehensive  in  their  meaning.  The  relation  of  the  plaintiff  to 
the  testator  and  the  terms  of  tlie  will  are  such  as  to  make  a  case  within  the 
provision  of  the  statute,  and  give  the  court  ]urisdlctt(m.  on  the  application 
■of  tlie  hetr  at  law,  to  interpret  and  adjudge  that  any  of  the  Bevenri  devises  are 
void.  Adamt  t.  Beeher,  47  Hun,  65.  In  Anderron  v.  Andentoit,  112  N.  Y.. 
at  page  115t  19  N.  £.  Bep.  427,  the  oeuit*  referring  to  Adamg  t.  BM/ur, 
{rnprot)  said:  "That  case  simply  holds  that  under  section  1866  an  action  ean 
be  brought  for  tlie  omstrootion  of  a  disputed  and  doubtful  devise  contained 
In  a  wiU,  although  no  trttBt  is  created  Uwreby.  Whether  that  sestion  has 
wrought  sndi  a  change  in  the  law  upon  that  subject  we  do  not  saj.* 
Whe&er  ft  has  at  not*  or  whether  that  provision  is  to  bs  regarded  m  simply  de- 
■ctaratory  of  tiie  then  existing  state  of  the  law,  the  oonrt  muat  be  held  to  have 
jurisdlotlon  lu  this  instance,  or  the  hclra  are  remediless.  Brady  v.  JToCOs ftsr, 
1 N.  Y.  314.  In  Bead  t.  H^Wfonu,  125  N.  Y.,  at  page  56«,  86  K.  E.  Rep. 
730,  the  court  said:  **TheOodeof  avll  Procedure,  (section  1866,)  has  extended 
the  remedy  so  as  to  indnde  suits  for  construction  of  devises  in  behiUf  of  heirs 
claiming  adversely  to  the  will,  and  it  wonld  not  be  consistent  with  the  spirit 
of  this  lM;lBlatl(m  to  narrow  the  jurlsdleiion  in  cases  of  bequests  of  pemm- 
all^.  **  The  dUta  td  the  ooert  of  appeals,  as  far  as  expressed,  certainly  fever 
the  jurisdiction  asserted.  The  devise  In  favor  of  Uie  association  Is  In  the  nature 
■ot  a  olond  on  the  title,  And  the  defect  in  It  can  he  made  to  appear  only  by  ex-  ^ 
trinslo  evIdenoB,  which  will  not  neoesaarily  appear  In  prooeedinss  to  enforce  It.  * 
The  heirs  are  entitled  to  have  It  removed,  that  their  title  may  be  freed  from  It 
See  Manh  v.  City  t(f  BrooJOyn,  69  N.  Y.  280.  288:  CoU  v.  Sreg,  85  Hnn. 
444.  In  an^  an  action  possession  is  not  necessary  where  the  title  is  an  equi- 
table one,  incapable  of  effectual  assertion  at  law.  8  Amer.  ft£ng.  Bne.  Law, 
p.  SOS. 

Having  disposed  of  the  question  of  jnrlsdIcUon.  we  next  approash  the  qnss- 
-tlon  whether  the  devise  to  the  Odd  Fd lows'  Home  AssuolBtlon  Is  valid. 
■Our  statuts  in  regard  to  benevolent  and  charitable  sodetles,  passed  April  12, 
1848,  contidns  the  following  provislun:  **Any  corporaUon  formed  ander  this 
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act  shall  be  capable  of  taking,  holding,  or  receiving  ai^  property,  real  or  per- 
sonal. b7  virtue  of  any  devise  or  bequest  eontafamd  in  any  last  will  or  testa- 
ment of  any  person  whatsoever,  the  (dear  annual  income  of  wbieh  devise  or 
bequest  shall  not  exceed  the  sum  of  810,000,  provided  no  person  leaving  a 
wife  or  child,  or  parent,  shall  devise  or  bequeath  to  such  institution  or  cor- 
poraUon  more  than  one  fourth  of  his  or  her  estate,  after  the  payment  of  bis 
-or  ber  debts*  and  such  devise  or  bequest  shall  be  valid  to  the  extent  of  on« 
ifoartb;  and  no  such  devise  or  bequest  shall  be  valid  in  any  will  which  shall 
-not  have  been  made  and  executed  at  least  two  months  before  thedeath  of  the 
testator."  The  German  Odd  Fellows'  Home  Association  is  sobject  to  there- 
strictions  of  the  act  of  18^  It  was  incorporated  under  that  act;  it  so  appears 
-on  the  face  of  its  certiQcate  of  incorporation.  The  policy  of  the  state,  so  far 
-as  this  class  of  corporations  is  concerned,  was  established  by  the  act  of  184B. 
These  provisions  were  made  to  guard  against  improvident  testamentary  dis- 
positions ol  prt^rty  in  axtremU,  in  derogation  of  the  claims  of  near  relsp 
"tives;  they  are  wise  and  salutary,  such  as  ought  to  apply  to  this,  as  well  as 
other  societies.  Will.  £q.  Jur.  567;  Beekmon  v.  People,  27  Barb.  805; 
MoCauffJud  V.  Svan,  Id.  877,  411.  412;  Samom  v.  AMrtton,  84  ST.  T. 
m  601. 

An  act  of  incorporation  authorizing  a  corporation  to  take  property  will  be 
•constrned  to  mean  subject  to  the  restrictions  and  incapacities  created  by  other 
general  statutes.  McCartee  v.  SaeUtyt  9  Cow.  437.  It  has  been  suggested 
that  none  but  the  wife,  child,  or  parent  can  raise  the  question,  but  it  has 
ibeen  otherwise  adjudicated,  and  held  that  these  restriotlons  upon  gtfts  by 
will  have  a  far  broader  and  more  general  design  than  the  protartton  and  as- 
sistanoe  of  oartain  specified  relatives  of  a  testator,  and  took  rather  to  the 
establfshment  of  a  general  public  policy  than  to  the  advancement  of  private 
personal  Interests.  The  heirs  at  law  of  the  testator  may  raise  the  question, 
and  take  advantage  of  these  provisions,  ataphemton  t.  SAort,  92  K.  Y.  488. 
It  is  true  the  certificate  of  incorporation  of  the  Oerman  Odd  Fellows'  Home 
Association  says  that  It  is  incorporated  under  article  8.  tit.  6,  ftov.  St  April 
12. 1»48,  and  there  is.  in  tact,  no  article  8.  tit.  6,  Ber.  St..  whidh  contains 
the  act  of  1848.  But  the  oertiacate  refers  to  April  12, 1848.  By  reference 
to  tbe  original  act,  (Seas.  Laws,  1846,)  It  will  iq>p9arthat  the  law  was  passed 
on  that  d(ur,  and  is  is  otstr  that  tbe  defendant  intended  to  onpinlBB  under 
ehapter  819,  Laws  184B ;  In  fact,  unless  oi^anized  under  a  speeul  aot,  ( whteh 
Is  not  daioKd,)  the  oorporation  ooiiM  organtse  under  no  otber  aet  than  that  of 
1848.  and,  if  it  Is  not  legally  Incorporated,  It  WM  IneapaUe  of  taking.  Mm 
T.  McQlyrmt  88  T.  867.  In  Ka  KQWinagh'$  Wm,  125  K.  T.  418.  26  N. 
E.  R^.  470,  tbe  legislature  made  an  error  similar  to  the  one  made  in  the 
cotiiloatft  of  tbe  Oerman  Odd  FeUows*  Home  Association,  by  referring  to  tai 
unofiletaa  edition  of  tbe  Bevlsed  Statntes.  Tbeooart  held  that  the  leglalatare 
in  fisot  intended  to  refer  to  a  eertal  n  provSsltfn  In  the  ofDdal  BavlBSd  Statutes, 
mil*  a  devtoe  to  corporations  formed  ander  tbe  law  of  1848,  In  a  will  made 
Ion  than  two  months  prior  to  tbe  death  of  testator,  is  void,  is  well  estab- 
lished. Le  Fwre  v.  La  ffm,  59  N.  Y.  484;  Rorr  v.  Dougkutty,  79  K.  Y. 
827;  BUphm»on  r.  Short,  92  N.  Y.  488.  Tbe  will  not  bnving  been  exeeated 
within  two  months  of  tbe  death  of  the  testator,  who  left  a  wife,  the  devise 
to  the  Odd  Fellows*  Home  Assodalion  la  void,  and  the  phdntifl  Is  entitled  to 
adeeraetothatofflMt,  and  dsetaring  that  the  testator  in  respect  to  tbe  prop- 
erty eoreMd  thanft^  died  intestate,  and  that  the  same  dsaoended  to  bis  heirs 
.at  iKW,  sDbjeet  to  the  Ufa  estate  of  the  widow.  Deens  aeeordlngty. 
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UATTX.AOB  V.  Kkw  Yobk  £l.  B.  Co.  et  ah 
{Common  PleoB  of  New  York  City  and  County,  General  Term.   November  7,  L89t.: 

L  EUEVATED  RULROAKS— MbabURB  OF  FbE  DufAOBS. 

In  an  action  to  enjoin  tbe  maiotenanoe  and  operaUon  of  an  elevated  railroad  In 
fn>nt  of  pl^ntifTs  premises,  damages  for  permanent  injaries  cannot  be  awarded 
wbere  tne  court  finds  that  "the  fee  value  of  said  premises  is  ereater  to-day  than 
at  any  time  before  tbe  ereoUouot  sald'ratina7stniotare,"and  there  is  noendtHioe 
eithw  that  the  increase  in  value  was  due  to  a  oaosa  other  than  the  railroad,  or  that 
■uch  Ineroase  would  have  been  greater  bat  for  the  preeenoe  of  the  railroad.  Bohm 
T.  BaihDau  Co.,  S9  N.  B.  Bep.  ^  139  N.  Y.  578,  followBd. . 
IL  CUiCB— Mbasuhb  of  Fast  Damaoks. 

Nor  can  past  damai^s  be  awarded  wbere  tbe  court  finds  from  the  evidenoe  (hat 
the  present  rental  value  of  the  premises  largely  exceeds  that  of  any  period  preced- 
ing the  constractlon  of  the  railway. 

Appeal  from  equity  term. 

Action  by  Charles  F.  Mattlage  against  the  New  York  Elevated  Ballroad 
Company  and  the  Manhattan  Kail  way  Company  to  enjoin  tlie  maintenance 
and  operation  of  an  elevated  railroad  in  front  of  plaintiCF's  premises.  From 
a  judgment  for  plaintiff,  awarding  an  Injunction  and  damages  for  past  in- 
juries, defendants  appeal.  Heversed. 

Argned  before  Dalt,  C.  J.,  and  Puyob  and  Gieqebich.  JJ. 

Davies  Rapallo^  {Julien  T.  DavUa  and  Herbert  Barry,  of  connsel,)  for 
appellants.   chirU»  i>.  Ridgway,  for  respondent. 

Fbtob,  J.  By  appropriate  exceptions  appellants  challenge  the  validly  (tf 
the  Judgment  in  respect  both  of  fee  and  rental  damage,  and  we  we  con- 
strained to  tbe  conclusion  that  la  each  parUcular  tbe  learned  trial  court  com- 
mitted error.  At  last  the  measure  of  compensation  for  the  wrongful  Invar 
slon  and  appropriaUon  of  private  property  in  the  streets  by  elevated  railroad 
companies  has  been  definitely  determined  by  the  court  of  appeals,  and  It  is 
tills:  "Sat  property  actually  taken  by  the  companies  they  must  pay  the  full 
nurket  value  without  allowance  or  reductioh  on  account  of  benefits ;  and  as 
to  property  not  taken,  but  injuriously  affected,  they  must  make  good  tbe  d^ 
preciation  caused  by  such  wrongful  invasion  and  appropriation.  Bohm  v. 
Railway  Co.^  129  N.  T.  576,  29  N.  £.  Rep.  802.  As  to  the  latter  element  of 
compensation,  namely,  damage  to  property  not  taken,  the  case  cited  conclu- 
sively establishes  the  proposition  that,  if  the  value  of  such  property  be  not 
diminished  by  the  presence  and  opeiatlon  of  the  railroad,  then  no  injury  has 
been  sustained  and  no  indemnity  Is  due.  For  the  mere  taking  of  plaintiff's 
easements  in  tbe  street,  be  ts  entitled  only  to  nominal  damages.  Bohm  v. 
Railway  Co.,  supra;  Newman  v.  Huilway  Co.,  118  N.  Y.  618,  23  N.  E. 
Rep.  9U1.  And.  us  to  the  injury  Inflicted  upon  him  by  the  wrongful  appro- 
priation of  his  property  in  the  soil  of  the  street,  we  are  not  authorized  to  in- 
fer that  It  was  Butratantial,  since  no  evidence  was  adduced  or  finding  made  as 
to  the  value  of  that  property.  It  results,  therefore,  that  the  sum  to  which 
plaintiff  is  entitled  on  account  of  permanent  injury  to  his  premises  depends 
npon  and  Is  proportioned  to  the  amount  of  depreciation  in  their  value.  This 
amount  the  learned  trial  Judge  ascertained  to  be  $10,250.  But  the  learned 
trial  judge  finds  as  a  fact,  that  "the  tee  value  of  said  premises  is  greater  to- 
day than  at  any  time  before  tbe  erection  of  said  railway  structure.**  He  does 
not  find,  nor  did  the  evidence  authorize  bfm  to  find,  that  this  Increase  in  tbe 
value  at  plaintiff's  premises  was  due  to  any  other  cause  Uian  the  agency  of 
defendants'  railroad;  neither  does  he  find,  nor  did  the  evidence  authorize  him 
to  find,  that  but  fur  the  presence  of  tbe  railroad  the  increase  of  value  would 
have  been  still  greater.  "There  is  not  a  shadow  of  evidenoe  that  If  the  d^ 
fendanta  had  not  taken  this  property  and  built  their  railroad  tbe  property  of 
tbe  plaintiff  would  have  been  as  valuable,  or  anything  like  as  valuable,  as  it 
la."   129      Y.  591.  29  K.  E.  Rep.  807.   It  Is  apparent,  Ukerefon,  that  tbe 
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plaintiff  "has  not  been  injured  to  the  extent  oC  a  farthing."  "Where  It  ap- 
pears that  the  jiropert;  left  has  uctuaUy  Hdvanced  in  value,  unless  it  can  be 
ohown  that  but  fur  the  net  of  defendants  it  would  have  grown  still  more  in 
value,  the  faciis  plain  that  it  hits  not  been  damaged."  Bohm's  Cane,  129  N. 
Y.  593.  29  N.  £.  Kep.  80!>.  Ttie  fact  that  the  increase  in  the  value  of  other 
property  is  at  a  greater  rate  than  in  thutof  ihe  phdntiff  "is  not  of  the  slight- 
est importance  upon  the  question  whetlif  r  the  phuntiffs  have  been  injured  by 
defendant's  conduct.  *  «  *  The  plaintiffs  are  not  damaged  because  their 
neighbors  are  benefited  to  even  a  greater  extent  than  tbev  are  by  the  defend- 
ants' roud  "  129  N.  Y.  594.  595.  29  X.  E.  Kep.  807.  As  to  pasit  damages, 
the  learned  trial  judge  finds  that  they  amount  to  the  sum  of  $7,997.07.  But 
he  finds  also  that  the  present  rental  value  of  the  premises  "is  in  excess  of 
the  ^'cnlai  value  thereof  during  any  period  since  the  year  1869."  and  "largely 
In  excess  of  the  rentil  value  then-uf  during  the  period  iiiitned  ately  preceding 
the  construction  of  said  railway."  (1878.)  Upon  the  argument  atiove  pre- 
sented we  conclude  that  the  judgment  is  vitiated  by  error  as  well  in  the  allow- 
ance of  past  as  of  permanent  damages.  Without  reference  to  other  formid- 
able objections  urged  against  the  judgment,  it  must  be  reversed  for  thf  er- 
rors indicated,  and  a  new  trial  ordered,  costs  to  abide  the  event.   All  concur. 


Hoffman  tJ.  Manhattan  El.  R.  Co.  st  al. 
ijOorKn*on,  i'lecu  of  Sew  York  City  and  County,  General  Tenn.   November  7,  1893.) 

EiFA>TM>  RilLROADS— InJUSCTION — WhSN  ALLOWED. 

T:)u  evideQce  in  &□  action  to  enjoin  the  mainteaaQce«nd  operation  of  ftn  elevated 
raiiroHu  Id  a  street  in  front  of  plaintiff's  premiseft  was  insufficient  to  entitle  plain- 
tlft  'lU  an  injnaotion,  where  It  showed  that  tbe  value  of  tbe  property  and  easements 
tayen  aud  appropriated  by  defendants  was  t2,UO0,  but  that  the  selling  value  of  the 
land  vrOB  greater  at  the  time  of  the  trial  than  at  any  time  preceding  the  construe 
tioD  of  the  road,  and  whore  it  failed  to  show  that  a  greater  iuoreaae  in  tbe  value  of 
the  property  was  prevented  by  tbe  railroad. 

Appeal  from  equity  term. 

Action  by  Nicholas  Hoffman  a?ainst  the  Manhattan  Elevated  Railroad 
Ccmpan:'  and  the  Metropolitan  Elevated  Railway  Company  to  enjoin  the 
BMdrta!r.tt  c;>  an  1  oceratiop.  of  defendants'  elevated  railroad  in  the  avenue 
tiontir(;  pL^L'\M:7*rs  premises.  From  a  judgment  for  plaintifF,  awarding  an 
injunct-i  n  and  damajns  for  past  injury  to  the  premises,  defendanto  appeal. 
11*  versed. 

Ajgi:*"?  ttifcre  Daly,  C.  J".,  and  Bookstaveu  and  Piitor.  JJ. 

Z'avicif  A  'dapallo,  {JtUien  T.  Davis  and  H.  L,  Maynard,  of  counsel,)  for 
sf^-ellantj.  Z  C.  Dessar,  (X.  C.  Jhaaar  and  Joaeph  B.  Beitly,  of  counsel,) 
fo(  reapondeut 

FrroA,  J.  TheeoHt^i:-  groun'l  upon  which  appellants  rely  for  reversal  of 
tha  ;  M??^T.*-' !e  that  "th^  evidence  is  not  safflcientto  prove  any  damage  to 
tbK  K;4l'i'ij^'.> property,  or  to  entitle  him  tc  an  injunction."  If  this  conten- 
110*^  b<^  corr.fct,  the  Judgment  Is  untenable.  When  a  plaintiff  establishes  a 
title  to  ec;u.table  relief,  the  court  acquires  jurisdiction  to  dispose  of  the  entire 
controversy,  and  to  do  complete  justice  between  the  parties.  Lynch  v.  Hail- 
road  Co.,  129  X.  Y.  274.  29  Y.  E.  Rep.  315.  But  when  tbe  action  proceeds 
•xclusively  upon  a  claim  to  ei]uit:il)le  relief,  and  on  the  trial  no  ground  for 
audi  rtUef  Is  shown,  judgment  for  the  defendant  is  the  inevItaUe  lejal  con- 
clusion. McQean  t.  Jiaitroad  Co.,  133  N.  Y.  9,  13,  30  N.  £.  Kep.  647; 
ArTwtd  V.  Angell,  62  N.  Y.  508;  Bnuh  t.  Railroad  Co.,  (Com.  PI.  N.  Y.) 
13  N.  Y.  Supp.  908,  affirmed  at  general  term,  17  N.  Y.  Snpp.  540.  "The 
owner's  land  mast  have  received  some  Injury,  caused  by  the  taking  of  the 
easementsandtheerection  or  operation  of  the  road,  in  order  to  permit  a  jodg- 
mentinfavorof  the  plaintiff."  Stekery,  Railroad  Co.t  131  N.  Y.  fiU9,  fill. 
v.20N.Y.8.no.ll— 40 
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30  IS.  E.  Rep.  499.  Here  the  actioD  is  purely  ta  equity  for  injunctive  relier.  of 
irbicb  tberiglitto  past  damages  is  only  HH  accessory.  8?i«pard  v.  Bailroad  Co,, 
117  N.Y.  442,448.23N.E.  Hep.  30. 131  N.  Y.  215,  SON.  E.  Kep.  I87;/.imcA 
V.  RaUroad  Co,,  129  N.  Y.  274,  29  N.  £.  Rep.  315.  The  question,  then,  ia 
whether  the  plaintiff  has  vindicated  bis  title  to  equitable  relief  by  establishing 
a  ground  for  an  injunction  afiainst  the  maintenance  and  operaUon  of  the  de- 
fendants' railroad.  The  simple  invasion  and  appropriation  of  plaintiff^ 
easements  In  the  street,  without  depreciation  of  the  propertj  to  which  tbej  ue 
appurtenanti  iB  a  mere  technical  wrong,  entitling  ooljr  to  nominal  damages. 
Newman  v.  RaUtoav  Co.,  118  N.  T.  Bid,  28  N.  S.  R^.  901;  Mohm  v.  Hail- 
way  Co.,  129  N.  Y.  576,  29  X.  E.  Rep.  802.  But  a  mere  teehnioal  injuiy. 
not  substantial  diriment  to  the  plaintiff.  Is  no  ground  for  an  injnncUon 
that  would  afflict  the  defendant  and  the  public  with  irreparable  loss  and  im- 
measurable inconvenience.  Gray  v.  Railroad  Co.,  128  K.  Y.  499,  28  N.  £. 
Rep.  498;  Bohm  v.  Railway  Co.,  129  X.  Y.  576,  29  X.  B.  liep.  802;  Bnah 
v.  BatlTttad  Co,,  mpra;  Purdy  v.  Railway  Co.,  (Com.  Fl.  N.  Y.)  13  X.  Y. 
Supp.  295. 

Does  the  record  sustain  appellants*  position  that  the  evidence  fiUla  to  show 
any  damage  to  plaintiff's  property?  Plaintiff's  easements  In  the  street  being 
in  themselves  only  of  nominal  value,  whether  from  the  appropriation  of  them 
by  the  defei^nts  he  has  sustained  an  appreciable  injury  depends  upon  the 
effect  of  such  appropriation  on  the  value  ot  his  remaining  property.  If  tlu're 
be  no  evidence  which  will  fairly  support  an  inference  that  llie  ntilroad  has 
either  depreciated  that  property,  or  has  prevented  or  diminished  an  increase 
in  its  vidue^  then  it  was  error  in  law  to  And  damage  to  tlie  property.  Becker 
v.  Bailroad  Co.,  131  K.  Y.  5d9,  511,  30  K.  £.  Bep.  499;  Bohm  v.  BaUway 
Co. ,  129  N*.  Y.  576. 29  N.  E.  Rep.  802.  Ttie  learned  trial  Judge  found  "  that  the 
value  of  plaintiff's  interests  and  property  in  the  aforesaid  premises  has  been 
lessened  in  the  sum  off2,000,by  the  acts  of  the  derendants;**  and  that,  conse- 
rjuently,  "the  value  of  the  property  and  easements  taken  and  appropriated  by 
the  defendants  is  $2,000."  But  the  learned  judge  also  found  that  **the  setl- 
mg  value  oC  the  plaintiff's  land  was  greater  at  the  time  of  the  trial  than  at 
any  time  preceding  the  construoUon  ot  the  defendants*  road.**  There  being, 
since  the  construction  of  the  railroad,  no  decrease,  but,  instead,  a  positive  ta- 
crease,  in  the  value  of  plaintiff's  property,  in  the  alisence  of  a  flnding.  or  of 
evidence  to  warnmt  a  finding,  that  a  greater  increase  in  the  value  of  the  prop- 
erty was  prevented  by  the  railroad,  it  results  that  the  property  has  snstalnod 
no  damage  by  reason  of  the  railroad.  Bohm's  and  Becker*e  Cases,  supra; 
MatUage  v.  Railroad  Co.,  20  N.  V.  Supp.  624,  (herewith  decided.)  Fur- 
thermore, since  plaintiff  gave  no  evidence  of  the  present  or  past  fee  valae  of 
his  property,  no  basis  was  afforded  for  an  inference  as  to  the  effect  af  the  rail- 
road upon  the  value  of  the  property.  He  did  give  evidence  as  to  rental  values; 
but  without  proof,  of  which  there  was  none,  uf  a  ratio  between  the  fee  and 
rental  value,  there  was  still  no  basis  for  an  estimate  of  the  effect  of  the  rail- 
road on  the  value  of  plHintiff's  pi'operty.  Though  unnecessary  to  exhibit  tin 
insuCBclency  of  plaintiff's  case,  we  may  add  tliat  defendants'  proof  demon- 
strates a  very  material  advancement  in  the  value -of  the  property  since  the 
construction  of  the  railroad,  and  that  upon  all  the  evidence  we  are  absolutely 
convinced  of  the  fact.  The  rule  propounded  in  Storck  v.  BaUroad  Co.,  131 
N.  Y.  514.  30  K.  E.  Rep.  497.  is  inapplicable  to  the  facts  of  this  case.  The 
conclusion  being  that  the  record  exhibits  no  evidence  to  aathorize  injunctive 
relief  against  the  appellants,  it  follows  that  the  Judgment  roust  be  reversed* 
and  a  new  trial  ordwed,  costs  to  abide  the  event.   All  concur. 
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Nettb  t),  Kbw  York  El.  R.  Co.  «t  oZ. 

(Common  Pleas  cf  New  Yot^  Citu  and  County,  Qeneral  Term.   NoremlMr  7,  1893.) 

XUTATBS  RaIU01J>B— HbABURE  OF  DaKASBS— IlTSTRDOTIOSB. 

la  an  Botioa  to  enjoin  the  maintenance  and  operatioa  of  an  Crated  railroad  In 
the  street  io  front  of  plainUfTa  premisea,  the  referee  erred  In  refusing  to  find,  as  ■ 
conclusion  of  law,  that  "lo  esUmaUoff  damaf^  the  heneflte  accruing  to  said 
premises  and  peculiar  thereto,  from  the  maintenance  and  operation  of  said  rail- 
road, shoald  be  setoff  against  any  Inconvenienoe  resulting  from  e^d  railway  to  s^ 
premises. "  Bohm  t.  Ralluiay  Co.,  29  N.  B.  Bep.  802, 139  N.  Y.  676,  followed. 

Appeal  from  equity  term. 

Action  by  Charles  Nette  against  the  New  York  Elevated  Railroad  Codo- 
pany  and  the  Manhattan  Railway  Company  to  enjoin  the  maintenance  and 
operation  of  an  elevated  railroad  in  the  street  in  front  of  plalntlfl'B  premises. 
From  a  judgment  for  plaintlfF,  awarding  an  injunction  and  daouigeSf  defend- 
ants appeal.  Reversed. 

Argued  before  Daly,  C.  J.,  and  Bischofp  and  Prtor,  JJ. 

William  Ji.  Page,  {JulUn  T.  Davies  and  WiUiam  R,  Pagt,  of  ooansel,) 
for  appellants.  William  McArthuTt  {Robert  aetoeil  and  AiptnuxUl 
Hodge,  Jr,i  of  counsel,)  for  respondent.        •  ■ 

Prtor*  J>  In  order  to  determine  the  measnre  of  damngee  to  which 
plaintiff  might  be  entitled,  if  to  any,  defendants  requested  the  learned  referee 
to  find,  as  a  conclusion  of  law,  that  "in  estimating  the  damages,  if  any, 
lierein,  the  benefits  accruing  to  said  premisea,  and  peculiar  thereto,  from  the 
maintenance  and  operation  of  said  railroad,  should  be  set  off  agiUnst  any  In- 
convenience resulting  from  said  railway  to  said  premises."  The  finding  was 
refused,  and  the  defendants  duly  excepted.  Here  was  error,  ifeasenger  v. 
Hailtoay  Co.,  129  N.  Y.  502,  506,  29  N.  E.  Rep.  955.  That  the  request 
jiropounded  the  correct  rule  of  law  applicable  to  the  case  is  no  longer  open  to 
question  in  the  courts  of  this  state,  (Bohm  v.  Raihoay  Co.,  129  N.  Y.  576. 
29  N.  E.  Bep.  802;  Newman  t.  Railway  Co.,  118  N.  Y.  618,  28  N.  E.  Rep. 
901;)  and  the  defendants  were  entitled,  therefore,  to  its  observance  in  the 
award  of  damages  against  them.  The  inevitable  inference  from  the  refusal 
of  the  referee  to  recognize  the  rule  in  the  trial  of  the  case  is  that  it  was  of  no 
effect  upon  his  decision,  and  that  in  the  co*inpiitatipn  of  damages  he  made  no 
allowance  for  benetlts  to  the  property  from  the  presence  and  operation  of 
defendants'  railroad.  Had  he  found  that  the  railroad  is  of  no  benefit  to 
plaintiff's  property,  or  were  there  no  evidence  In  the  case  authorizing  a  find- 
ing of  such  benefit,  the  refusal  might  be  sustained,  because  Involving  denial 
of  a  mere  abstract  proposition,  and  so  of  no  detriment  to  defendants.  But, 
since  tlie  referee  omits  to  find  the  absence  of  such  benefit,  and  since  the  evi- 
dence is  ample  to  warrant  a  finding  of  the  fact  of  such  benefit, — Purdy  v. 
RaUway  Co.,  (Com.  Pi.  N.  Y.)  13  N.  Y.  Supp.  295.  299,— it  is  Impossible 
for  us  to  say  that  the  referee,  in  the  award  of  damages  against  defendants, 
did  not  decline  to  credit  them  wicli  the  effect  of  benefits  actually  communicated 
to  plaintifTs  property  by  the  presence  and  operation  of,  their  railroad.  The 
amount  of  damages  allowed  to  plaintiff  is.  opon  a  negation  of  the  rule  pro- 
pounded in  the  request,  perfectly  consistent  with  the  hypothesis  that,  on  a 
balance  of  loss  and  benefit  to  the  property  from  the  railroad,  benefit  prepon- 
derates over  loss.  For  apparent  error  in  the  record  of  probahle  prejudice  to 
applicants,  tiie  judgment  must  be  reversed.  It  may  notbewithoat advantage 
to  tlie  parties  on  another  trial  of  the  action,  if  we  express  the  doubt  we  en- 
tertain, whether  the  complaint  should  not  have  been  dismissed  for  defect  of 
proof  of  substantial  injury  to  plaintiff's  property.  Hoffman  v.  Railroad  Co., 
20  N.  V.  £$upp.  625.  (herewith  decided.)  Judgnaent  reversed,  and  a  new- 
trial  ordered,  uosts  to  abide  event.   AH  concur. 
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Betjehan  0.  Xew  Yore  El.  B.  Co.  et  oZ. 
iCommon  Plena  of  New  York  City  and  County,  Oeneral  Term.   Norembor  7. 189S.) 

1.  Appbal— Review — WEianr  op  Etidbnce. 

The  decisiOD  of  a  referi3e  oq  a  cinestloa  of  fact  will  be  upheld  oa  appeal,  utUesa  It 
appears  to  be  manifeBtly  agatust  or  ooDtrary  to  the  oTidenoe 
S.  Elbtated  Railboads— Bbxbfit  to  Abottixo  Fropbktx— FiirniNQB  or  Rbfbrbb. 
Id  an  action  to  enjoin  the  maintenaaoe  and  operation  of  an  elevated  railroad  ia 
front  of  plalntlJTa  ppemlseR,  the  referee  properly  refused  to  find  that  "the  prox- 
imity of  def  eadanta'  atatioa  is  adraDtageoos  to  ^1  the  stores  oa  plaioturs  premises, " 
from  evidence  that  the  namber  of  persons  passiag  such  stores  was  largely  in- 
creased by  the  presence  of  the  elevated  railKwd  and  staUon,  as  aooh  evidence  was 
not  conclusive. 
8.  Same — Valub  dp  Easements — Relevant  Facts. 

The  referee  properly  refused  to  find  the  value  of  plaintiff's  easements  in  them- 
selves and  apart  fnnn  the  property,  oa  such  finding  was  immaterial  and  irrelevant. 
4.  Bahb—Dahaobs— Noise. 

The  judgment  entered  on  the  report  of  the  referee,  awarding  "compensation  for 
permanent  depreciation  of  plaintiff's  premises  caused  by  the  noise  of  defendants' 
railway, "  is  not  objectiouable,  as  it  appears  from  the  referee's  oonctuslons  of  law 
that  no  such  element  entered  Into  his  estimate  of  feo  damage. 

Appeal  from  judfiraent  on.  report  of  rt-feiee. 

Action  by  Nicholas  Betjeman  Hgainst  ttie  New  York  Elevated  Bailroad 
Company  and  tbe  MHnhattan  Railway  Company  to  enjoin  the  nmintenance 
and  operation  of  an  elevated  railroail  in  tlie  street  in  front  of  pliiintiffs  prem- 
ises, and  for  damages.  From  a  judgment  for  plaiiiti£f,  awarding  an  in- 
juDction  and  damages,  defendants  appeal.  Affirmed. 

Argued  before  Dalt,  C.  J.,  and  Bisciiofk  and  Putok,  JJ. 

Davies  &  Rapallo,  (/«?£en  T.  Davie$  and  J.  C  Thomson,  of  counsel,)  for 
appellants.  Bcxkett  &  BennetU  {Charles  Gibson  Betmeltt  of  counaal,)  for 
respondent. 

FRTon,  J.  Appellants  impngn  the  jud<rment  becanse  of  an  excessive  al- 
lowance for  fee  and  rental  damages;  but,  then,  with  commendable  candor, 
their  cotinsel  concedes  the  existence  of  evidence  tending  to  support  the  judg- 
ment. In  reviewing  the  decision  of  the  trial  court  on  a  question  of  fact,  the 
appellate  tribunal,  even  of  the  samecourt,  exerclsi's  no  arbitrary  power  In  its 
determiniition.  The  general  term  Is  still  controlled  by  the  evidence;  and.  to 
aulhorizf  a  reversal  of  the  finding  below,  it  ia  requisite*  not  only  that  the 
proof  apt^r  upon  papf-r  to  preponderate  in  favor  of  the  ^pellant,  but 
that  the  preponderance  be  bo  clear  and  decisive  as  to  compel  the  inference 
that  the  trial  court -erred  in  its  conclusion.  Baird  v.  ikayor,  96  N.  Y. 
567.  On  appeal  from  the  judgment  of  a  general  lerm  reversing  the  judg- 
ment of  a  referee  on  a  question  of  fact,  the  court  of  appeals  has  the 
same  Jurisdiction  in  reviewing  the  evidence  that  we  have  on  appeal  from 
a  decision  at  special  term.  The  limits  of  this  jurisdiction  are  clearly 
defined  l>y  adjudged  cases.  "When  there  is  evidence  on  both  sides,  and  the 
case  is  balanced,  ami  the  mind  of  the  court  has  been  called  up^m  to  weigh 
conflicting  statements  and  Interericea,  and  decide  upon  the  credibility  of  op- 
posing witnesses,  much  weight  roust  be  accoi-ded  to  the  special  adaptation  of 
the  trial  court  to  investigate  and  determine  such  questions."  Buird  v. 
Mayor,  96  N.  Y.  577.  "The  general  disposition  of  the  courts  ia  to  sustain 
the  referee  in  his  tindings  of  fact.  ♦  •  ♦  if.  wlien  reading  the  evidence, 
this  court  should  be  of  the  opinion  that  the  conclusion  might  well  have  l)een 
either  way,  then  the  fact  that  the  referee  saw  the  witnesses,  heard  them 
testify,  and  ha  i  the  nameless  opj>o  tunities  of  judging  of  their  character  that 
personal  acquaintance  only  can  give,  should  induce  us  to  defer  to  his  j<idg- 
ment.  If,  upon  the  other  hand,  we  are  clear  that  he  erred  in  deddlng  Uie 
fiwts,  we  are  bound  to  reverse  his  judgment."    Wesierlo  v.  Dts  WitU  s6  N. 
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T.  340.  341,  845.  **It  \i  not  the  same  question  as  if  we  inquired  whether 
we  should  have  found  the  snine  facts  In  tlie  stiine  way  aa  did  the  referee.  It 
is  rather,  are  we  so  certain  th■^l  ilie  referee  was  in  error  as  that  we  will  as- 
sume to  reverse  this  judgment?"  Vraue  v.  liauf/ouine,  ttS  X.  Y.  266,  264. 
"The  decision  of  the  referee  will  be  uplield.  unless  it  appears  to  be  m^mirestly 
against  or  contrary  to  evidence."  Sherwood  v.  Hanser,  94  N.  Y.  62ti.  Ap- 
plying the  rule  thus  prescribed  by  the  court  of  appeals  in  estimating  the 
weight  of  the  evidence  upon  the  issue  before  the  referee,  we  cannot  say  that  It  8» 
prepuRderate»  against  his  decision  as  to  require  its  reversal.  But  appellants 
Impute  error  to  the  refusal  of  the  referee  to  lind  that  "tlie  proximity  of  the 
defendants'  station  ts  advantageous  to  all  the  stores  on  plnintifF's  premises." 
It  is  not  error  to  refuse  a  finding  unless  the  fact  be  estaolished  by  couc-luslve 
evidence.  Sttumrt  v.  Morss,  V9  N.  Y.  629;  AndreiOH  v.  Raymond,  58  N.  Y. 
676;  Thompson  v.  Sank,  82  N.  Y.  Ij  James  v.  Cowing,  Id.  449,  458. 

Appellants  contend,  however,  that  since  the  referee  found  that  "thft  num- 
ber of  persons  passing  through  Third  avenue,  and  past  the  premises  in  suit 
and  tlie  stores  on  said  premises,  is  multiplied  and  increased  to  a  larger  extent 
by  the  presence  of  the  elevated  railroad  and  its  station."  it  results,  as  a  con- 
cliisicn  of  law,  that  all  the  stores  were  benetlted  by  the  railroad.  We  are 
not  ji  A  are  of  the  leji;al  presumption  upon  which  appellants  rely,  nor  ran  we 
concede  it  to  be  an  inevitable  inference  of  fact  that  an  increase  in  the  number 
or  passer.gers  on  a  street  involves  a  necessary  enhancement  of  value  in  all 
property  on  the  street.  Whether  that  be  the  consequence  depends  upon  the 
prauliar  situation,  character,  and  uses  of  the  property,  ami  adiversily  of  other 
«ircnmstances, — all  of  which,  we  are  to  assume,  were  of  dtie  weight  upon  the 
jiiiigmect  c!  the  referee.  He  did  find  that  from  the  augmented  volume  of 
})  ssH-e  along  the  street  advantage  eusueil  to  the  corner  store;  but  this  may 
be,  iind  yet  the  side  store  received  no  benelit  from  the  same  cause.  The  fact 
WHS  for  determination  by  the  referee,  and  we  are  not  authorized  by  the  evi- 
dence to  rule  that  the  contrary  of  his  findings  was  conclusively  established. 
So/im  v.  Railway  Co.,  129  N.  Y,  576,  585,  29  N.  E.  Kep.  8U2,  is  not  an  au- 
thor'.^f  upon  the  point  in  discussion,  for  there  the  facts  requested  to  be  found 
**hHi'  been  established  by  uncontradicted  evidence."  and  the  court  bad  "re- 
fused to  Qnd  them  l>ecause  they  were  in  his  judgment  immaterial." 

Again,  appellants  cbHlleuge  the  jiid^nieiit  for  error  of  the  referee  in  re- 
fitainp  to  tind  that  "the  estsements,  if  any,  appurtenant  to  the  land  described 
in  the  complaint,  and  taken  for  said  railroad  uses,  aside  from  anyconsequen- 
tial  dimiages,  if  any,  to  the  said  premises,  from  the  said  taking,  have  in 
theniselvesbnly  a  nominal  value."  If  it  be  possible  to  form  a  conception  of 
an  easement  separate  and  apart  from  the  tenement  to  which  it  is  attached,  at 
all  events  here  plaintiff's  rights  in  highway  were  appurtenant  to  his  abutting 
property;  and  the  question  for  decision  was.  not  thi'  value  of  those  rlglits  in 
themselves,  but  their  value  in  connection  with  that  property.  The  principle 
of  their  value  was  their  effect  on  the  property,  and  the  measure  of  their  valun 
the  amount  of  depreciation  of  thf  property cjtused  by  iheir  severance  from  it. 
Jiohm's  Case,  sv.pra.  In  no  aspect  of  the  case,  therefore,  was  the  value  of 
the  easements  in  themselves,  and  apart  from  the  property,  a  relevant  or 
material  fact.  The  only  relevant  or  material  inquiry  before  the  referee  was 
the  Value  of  the  easements  as  appurtenant  to  the  property,  and  he  was  in  the 
right  when  he  refused  a  finding  upon  a  purely  abstract  and  impertinent  prop- 
osition. But,  argues  tlie  learned  counsel  for  appellants,  by  declining  to  Snd 
the  easements,  in  themselves,  to  be  only  of  nominal  value,  the  referee,  by 
implication,  aflirmed  them  to  be  of  substantial  value;  and  that  would  have 
been  the  legal  inference  had  the  fact  been  relevant  and  material  to  the  issues 
under  Investigation.  The  question  propounded  to  the  referee  not  being  In 
the  case,  t  be  presumption  la  that  he  declined  to  solve  it  because  foreign  to  the 
ooutroversy. 
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Finallj,  appellants  object  to  the  judfrmentbecaoBe  it  "awards  compensation 
for  permanent  depreciation  of  plaintiff's  premises  caused  by  ttie  noise  of  de- 
fendants' railway."  Two  answers  to  the  contention  are  obvious  upon  the 
record:  First,  it  Is  apparent  from  tlie  referet^'s  fourth  conctusfon  of  law  that 
no  snch  element  entered  into  tils  estimate  of  fee  damages;  and*  aecondlg,  that, 
were  it  otherwise,  the  error  is  not  presented  by  a  sufflcient  exception.  Met- 
senger  v.  Bailwap  Co.,  129  K.  Y.  502.  29  N.  E.  liep.  955;  MitahaU  t.  Sail- 
road  Co.,  132  N.  T.  552.  30  N.  £.  llep.  Si5. 

Judgment  affirmed*  with  costs.    All  concur. 


Golden  et  al.  v.  Metkopolitan  El.  Rt.  Co.  et  al. 

(Common  Pleaa  cf  New  YotH  Ctby  and  County,  General  Term.   NoTember  7, 1882.) 

L  AppaAi#~AmBMAiiOB— DU0BSTI05  or  Trial  Court. 

In  an  action  to  enjoin  the  maintenance  and  operation  of  an  eleTated  railroad  in 

tbe  street  Id  front  of  plainttfls'  premises,  tbe  declBlon  of  the  trial  court,  fixing  the 
fee  damage  at  (2,000  la  exoesAof  tbe  estimate  of  plaintiffs'  witaesseB,  caooot  be 
reversed  on  appeal,  whore  said  estimate  made  do  altowance  for  subsequent  expend- 
ttnres  on  plaintiffs'  balldlog,  and  tbe  evidence  showed  that  the  premises  would 
have  bad  me  general  advance  in  value  which  was  shown  in  propertlea  alon^  adja- 
cent streets  not  affected  by  the  railroad. 

%  Elbtatbd  Rajlroij>s — Dakaoss— Noiss. 

Noise  is  an  element  of  past  damage,  though  not  of  fee  damage^ 

8.  Baxb— BaifTAL  Yalobb— Etidbncb. 

The  oonrt  properly  excluded  evidenoe  that  the  rent  of  particular  homes  on  aa 
adjacent  street  was  higher  before  tbe  constmotion  of  the  road,  Imt  properlj  ad- 
mitted, as  competent,  evidence  that  tbe  general  course  of  rentals  In  the  adjacent 
street  was  lower  since  tbe  construction  of  tbe  road. 

4.  Abatement— Anotheb  Actios  Pbxdiko. 

Tbe  pendency  of  a  oommoo-law  action  for  past  damage  was  not  a  bar  to  tb»  re- 
covery of  such  damage  in  an  action  to  enjoin  the  operation  of  an  elevated  railroad, 
where  it  was  not  pleaded  as  a  defense,  and  where  plaintiffs  tendered  a  diaoontin- 
uance. 

Appeal  from  equity  term. 

Action  by  Agnes  Graliam  Golden  and  Charles  Golden.  Jr.,  as  executors  of 
Charles  Golden,  deceased,  and  Agnee  Graham  Golden,  individually,  against 
the  Metropolitan  Elevated  Kailway  Company  and  the  Manhattan  Railway 
Company,  to  enjoin  the  maintenance  and  operation  of  the  elevated  railroad  in 
the  street  in  front  of  plaintiffs'  premises.  From  a  Judgment  for  plaintiffs, 
awarding  an  injunction  and  damages,  defendants  appeal.  Affirmed. 

Argued  before  Bookstaveb  and  Prtor,  JJ. 

Bamnel  Blytke  Rogers,  (Julien  T.  Davles  and  Samttel  Blythe  Rogers,  of 
counsel,)  for  appellants.  Hmry  HehmiU,  {Henry  Sehmitt  and  B,  W,  Tyler, 
ot  counsel,)  for  reapondenta. 

Frtob.  J.  With  impressive  eftrnestnesB  the  learned  counsel  for  appdlants 
contends  that  the  award  of  damages,  past  and  permanent,  is  for  amounts 
quite  beyond  any  sums  which  the  proof  authorizes.  We  do  not  ao  understand 
the  evidence.  In  deference  to  tlie  insistence  of  counsel,  we  have  examined 
the  record  with  uncommon  care,  and  the. result  Is  a  persuasion  that  the  oon- 
clusioii  of  the  trial  court  is  not  without  adequate  support.  Tbe  special  point, 
so  confidentlT  urged,  that  tlie  fee  damage  is  $2,000  in  excess  of  the  estimate 
of  respondents'  own  witness,  however  startling  in  the  statement,  ceases  to  be 
of  force  when  we  consider  that  the  estimate  makes  no  allowance  for  the  sub- 
sequent expenditure  in  Improvement  of  the  building.  Them,  too,  tbe  evi- 
dence is  ample  to  justify  an  inference  that,  but  for  the  railroad,  the  value  of 
the  premises  would  have  exhibited  that  general  advance  so  conspicuous  in 
properties  along  adjacent  streets  not  affected  by  the  railroad.  At  all  events, 
these  were  circumstances  for  consideration  by  the  learned  trial  judge;  and 
we  are  not  to  substitute  our  judgment  for  his  In  deducing  conclusions  from 
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evidpnce  of  ao  equivocal  or  ambigaoitt  an  import  as  to  be  susceptible  of  di- 
verse construcUoos.  Since  tbe  proscription  by  the  court  of  last  resort  of  all 
direct  it«timony  to  the  effect  of  the  railroad  on  the  value  of  property,  the  fact 
is  to  be  nsi-erbiined  only  by  evidence,  at  best,  of  an  indeterminate  and  inuon- 
diiiiive  character;  and  the  case  must  be  peculiar  Indeed  In  which  the  jndl- 
da)  mind  can  repose  upon  the  assurance  of  an  absolute  conviction.  We  may 
doubt  the  correctness  of  the  decision  below,  we  may  even  incline  to  a  con- 
trary conclusion,  and  still  we  shall  not  be  authorized  to  reverse  the  judgment. 
Betjeman  v.  RaUroad  Co.,  20  N.  Y.  Supp.  62ti,  (herewith  decided.) 

Bat  tbe  judgment  is  challenged  for  error  In  law,  and  we  are  to  determine 
wbrtlier  it  be  so  invalidated.  It  Is  an  unquestionable  proposition  that  noise 
is  not  an  element  of  fee  damaf^e,  and,  in  effect,  the  trial  judge  so  rules  In  his 
oonciusions  of  law.  But  appellants  say  that  nevertheless  allowance  is  made 
tot  noise  in  the  award  of  such  damage.  We  do  not  bo  read  tbe  record.  True, 
Doise  la  found  as  a  fact,  and  rightly,  because  it  Is  an  element  of  past  damages, 
{Kaiie  v.  Railroad  Co.,  125  N.  Y.  165,  26  N.  E.  Rep.  278;  Metuengar  v.  Rail- 
road Co,,  129  X.  Y.  503,  29  N.  E.  Kep.  955;  Moore  v.  Railroad  Co.,  130  N. 
Y.  523.  29  K.  E.  Bep.  997;  Mitchell  v.  RaUroad  Co.,  132  N.  Y.  553.  30  K. 
B.  Bep.  385;)  but  that  it  entered  into  the  estimate  of  fee  damage  is  not  ap- 
parent. At  most,  the  argument  of  appellants  warrants  a  conjecture  that  pos- 
sibly evidence  leKltimately  in  the  case  may  have  been  applied  to  an  improper 
purpose,  but  this  Is  not  a  sufficient  demonstration  of  error. .  Mitchfill  v.  Rail* 
road  Co.,  132  N.  Y.  552,  30  N.  E.  Bep.  S85;  Mntrngtr  t.  Ratlrooi^l  Co.,  129 
X.  Y.  503,  29  N.  E.  Kep.  955. 

Appellants  offered  proof  of  the  specific  rent.  In  1876,  of  particular  lioust^ 
in  Houston  street,  but  on  respondents'  objection  tiie  evidence  was  excluded. 
Tbe  respondents  had  previously  tendered  evidence,  which  on  appellants'  mo- 
tion was  rejected,  of  the  rent  of  a  house  in  the  vicinity  and  on  the  same  street 
with  the  premises  In  question.  Adhering  to  the  rule  which  appellants  them- 
selves had  procured  to  be  established  for  the  trial  of  the  case,  the  court  denied 
their  offer,  but  received  evidence  of  the  general  course  of  rentals  in  Houston 
street;  that  is,  whether  they  were  higher  or  lower.  The  witness  testified  that 
the  rents  were  lower  since  the  construction  of  the  railroad.  The  court  was 
not  only  consistent,  but  whs  correct,  in  its  ruling.  That,  as  a  general  fact, 
rental  values  have  diminished  since  the  presence  of  the  railroad  Is  competent 
evidence,  (Vntcher  y.Railtoay  Co.,  lOb  N.  Y.  157,  12  N.  E.  Bep.  568;)  not 
so  proof  of  the  special  rent  of  a  particular  house  on  another  street,  "not." 
as  the  court  observed,  "in  the  immediate  vicinity,"  (Doyle  v.  Railway  Co., 
128  N.  Y.  488.  28  N.  E.  Rep.  495.)  Were  the  specific  objection  to  the  ques- 
tion untenable. — which,  however,  it  is  not,— f iVeto  York  Bl.  R.  Co.  v.  Fifth 
ITat.  Bank,  135  U.  S.  432,  10  Snp.  Ct.  Uep.  743,)  still  the  ruling  should  be 
sustained,  because  the  evidence  was  essentially  and  irreparably  incompetent, 
{Tooley  v.  Bacon,  70  N.  Y.  34,  37.)  In  any  event,  the  error,  if  sucli  it  be, 
was  of  no  prejudice  to  appellants;  for  the  witness  testified  that  "the  rents  are 
less  by  from  850  to  $100  on  each  house"  than  before  the  railroad. -^hus  show- 
ing, not  only  the  fact,  but  also  the  ratio,  of  diminution. 

The  peoilehcy  of  a  common-law  action  for  past  damage  was  no  bar  to  the 
recovery  of  such  damage  in  the  present  suit,  and  for  two  decisive  reasons: 
First,  the  defense  was  not  pleaded;  and,  secondly,  the  plaintiffs  tendered  a 
discontinuance.  Observing  no  error  in  the  record,  we  must  affirm  the  Judg- 
ment.  Judgment  affirmed,  with  costs. 
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Corn  et  al.  v.  Rosenthai.. 


(Common  Pleaa  of  New  York  Cltv  and  Vnuntu,  General  Temi.   November  7,  ISHS.) 

1*  Landlord  and  Tenant — Oral  Condition  op  Leaae — Parol  Btidehcb. 

In  an  action  by  a  lessor  for  rent  payable  In  a<lvanco,  parol  evidence  of  the  lessee 
la  competent  to  prove  the  existeuee  and  breach  of  an  expreas  oral  c»3ndition  tiiai 
the  lease  was  not  to  take  effect  unless  possession  was  delivered  two  weeks  beTore 
tbe  commencement  of  the  term.  Reun/}ld8  v.  Robiiison,  IS  K.  B.  Kep.  131,  liu  N. 
Y.  654,  followed. 

2,  WlTNBSB— CkEDIHILITT  OF  LESSEE— PROV INCH  OP  JCHT. 

In  such  case  the  court  erred  in  directing  a  verdict  for  tbe  lessee,  as  the  testi- 
mony of  the  leasee,  though  naimpeached,  was  that  of  a  party  Id  interest,  whose 
credibility  was  a  question  for  tbe  jury. 

Appeal  from  eleventh  district  court. 

Action  by  Samuel  and  Henry  Corn  against  Jmeph  Rosenthal  for  rent. 
From  a  judgment  entered  on  a  verdict  directed  for  defendant,  plaintiffs  ap- 
peal. Revened. 

Argued  before  Bookstater  and  Bisciiokf,  JJ. 

CarlUlB  NortDood,  for  appellants.    F.  R.  Minrath,  for  respondent. 

BiSGHOFF,  J.  This  action  was  brought  to  rerover  the  first  installment  of 
rt>nt  which  bad  aeeruetl  under  an  alleged  lease  in  writing  as  follows: 


"It  is  hereby  agreeii  between  Samuel  &  Henry  Coin  &  Joseph  llusenthal 
that  the  said  Samuel  &  Hi'nry  Corn  do  lease  unto  tiie  saiil  Joseph  Ituseiithal 
the  part  of  store  &  basement  of  127  Greene  St.  trotii  February  iRt.  to 
February  Ist,  1893,  at  the  annual  rent  of  ffl.UUO,  payable  monthly  in  >ii|. 
vance,  except  such  }>ort:on  of  the  store  which  U  now  occupied  by  Ilocii- 
ineyer  Bros.,  which  has  nothing  to  do  with  said  lease. 


On  the  trial,  the  defense  that  tbe  instrument  purfiorttng  to  be  a  lense  was 
executed  and  delivered  upon  the  express  oral  condition  ttint  it  was  not  to 
take  effect  unless  possession  of  the  premises  thereby  intended  to  be  ileii'lsed 
was  delivered  to  tbe  lessee  two  weeks  before  the  commeneementof  the  term, 
which  was  not  done,  was  sought  to  be  established  by  the  testimony  of  the  >te- 
lendant  lessee.  This  testimony  was  admitted,  under  objection  anUexucpiton, 
respecting  its  competency,  by  pluiiititT;^' counsel;  and  when  the  introdUL-iiun 
of  evidence  was  concluded  it  rem^dneil  substantially  unchallenged.  Tliere- 
upon.  on  motion  of  defendant's  counsel,  and  again  under  objection  and  ex- 
ception by  plaintiffs^  counsfl,  the  court  directed  tbe  jury  to  (ind  for  defend- 
ant. We  are  of  tlie  opinion  that  the  testimonv  objected  to  and  adiiiitteil  was 
competent  for  the  purpose  for  which  it  was  otfered,  uiuler  tbe  ruling  or  the 
court  of  appeals  in  Heynolds  v.  Rubinson,  110  N.  Y.  654, 18  N".  E.  Kep.  127, 
but  tliiit  tbe  trial  justice  erred  in  withdrawing  tbe  case  from  the  jury's  con- 
sideration. Defendant's  tesiltnony  was  that  of  a  party  in  interest,  whose 
credibility  should  be  determined  by  the  jury,  Ihongh  it  remained  otherwise 
unimpeached.  deal's  testimony,  by  which  defendant  was  sought  to  be  cor- 
roborated, fails  sJiort  of  liavinR  that  effect.  He  heard  confessedly  only  p;ut 
oi' what  defendant  said  immediately  after  the  execution  and  delivery  of  the 
paper,  so  that  it  does  not  appear  from  bis  testimony  that  defendant's  pro;>u- 
sition  was  as-senle.!  lo  bv plaintiffs.  Elimml  v.  Telegraph  Co.,  45  N.  V.  549: 
(iilder-sleece  v.  London, '76  N.  Y.  609;  Howguer  v.  Wettstein,  94  N.  Y.  252; 
Kacanagh  v.  Wilson,  70  N.  Y.  177;  Bank  v.  Diefendorf,  123  N.  Y.  191, 
200,  25  N.  £.  Rep.  402.  Tbe  judgment  appealed  from  must  l>e  reversed,  and 
a  new  trial  ordered,  with  coals  to  abide  the  event. 


"Nkw  Youk.  Dec.  18tli.  1891. 


[Signed] 


"Samukl  a  Henry  (.'orx, 

"JOSKPII  1^0SE^"rHAL." 
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Gahbeis  v.  Third  Ave.  B.  Co. 
(Common  PUaa  of  Neut  York  City  and  County,  CFeneral  Term.  November  7, 189B.) 

1.  ApMAt—RBTisw— Weight  or  EvmBxcB. 

In  an  action  atratnst  a  cable  car  rompany  for  iojuriea  to  platnUff's  wagon,  a  ver- 
dict for  plaintiff  wiil  not  bv  «et  asidu  on  appeal,  nrbere  the  ortdence  was  coofllctiDg 
as  to  whether  or  iio;  piiiltitlfT  was  negligent,  and  as  to  whether  the  wagon  was  up- 
set by  being  slruck  by  ttic  i-ar  nr  by  too  sharp  a  turn  of  the  wagon  oat  of  defend- 
ant's  track  ic  which  plaintiff  was  driving. 

I.  Horse  asv  Btkbbt  RAii.KOAin»—NFGUOBJiOE— Right  or  Way. 

Plaintiff  was  not  necessarily  negligent  in  driving  on  defeDdnot's  traok,  as  the 
cable  compauy  did  not  have  exclusive,  but  simply  a  paramount,  right  to  use  the 
track.   Flechcnatein  v.  Rniln^td  Co.,  1 1  N.  E.  Rep.  Wl.  X(B  N.  Y.  685,  roltowed. 

8.  BtIDESCE — AnMIHHIONS— OFTBU  TO  CoMrROMISE. 

Evidence  of  a  witness  for  the  companv  that  he  offered  plaintiff  money  to  settle 
was  material,  on  the  oross-ezamlnatiun  of  such  witness,  to  show  his  relauon  to  the 
controversy. 
^  JDSTICB'B  Ck)DBT— JtrOOMEHT— Validitt. 

The  judgment  of  a  justice's  court.  If  in  conformity  with  law  and  Justioe,  cannot 
be  Invalidated  by  teohnloal  errors  ox  no  moment  to  the  other  substantial  merits  of 
the  ease. 

Appeal  from  district  conrt. 

AcUon  hy  John  F.  GAinbels  against  the  Third  Avenue  Railroad  Companj 
for  damages  for  negiigenlly  colliding  with  and  Injurln'/  plaintiff's  wagon. 
From  a  judgment  entered  on  a  verdict  for  plaintiff,  defendant  appeals.  Af- 
flirmed. 

Argued  twfore  Biscboff  and  Pkyob,  JJ. 

Bemjamin  Tiuka,  for  appellant.  Charge  FlirU  Warren,  Jr.,  for  respond- 
ent. 

PRTOB.  J.  Appellant  chnllengps  the  judgment  upon  the  f^round  thnt,  in 
respect  both  of  defendant's  negligence  and  plaintiff's  nonne^ligence,  the  ver- 
dict is  agxinst  tlie  weight  of  evidence.  But  how  can  we  soatfirm?  The  fun- 
dHiTi'  ntiil  question  in  the  case  is,  wiis  the  upset  of  the  wagon  ciiused  by  acol- 
lisiim  with  the  car,  or  by  a  quick  iind  sharp  turn  off  the  track?  There  was 
positive  testimony  both  for  and  against  the  fact  of  a  ci'Ilislon.  and  the  circnin- 
stsinces  authorized  inferences  in  lavor  as  well  of  the  atfiriiiHtive  as  the  nega- 
tive of  the  proposition.  Here  WHS  n  problem  peculiarly  for  solution  by  the 
jury,  and,  without  observntion  of  the  witness^-s,  we  cannot  say  that  credence 
WHS  not  accoKled  to  tlie  most  trustworthy.  Neither  can  we  affirm  that  the 
inferences  implied  in  the  verdict  are  repugnant  to  a  sound  and  impartial  un- 
derstanding. The  apr^ellant  insists,  however,  that,  in  any  event,  the  nonneg- 
Iigenc>*  of  the  plaintiff  is  not  sufficiently  ai'parent.  Here,  again,  was  a  con- 
flict of  evidence,  and  a  diversity  of  probable  inferences  for  tlie  jury,  and  again 
their  decision  is  not  so  revolting  to  sense  and  conscience  aa  to  make  the  ver- 
dict irreconcilable  with  tlie  interests  of  justice. 

Much  of  the  confidence  of  appellant's  connsf-I  on  this  point  we  ascribe  to 
his  conception  of  the  relative  rights  of  the  carand  tlie  wagon  in  the  highway. 
He  maintains  that  "tlje  company  had  the  exclusive  right  to  the  part  of  the 
street  used  by  it,"  and  for  support  of  the  propoHition  he  relies  uiion  casual 
expressions  of  judges  in  cases  not  calling  for  the  remark.  '  But  that  such  is 
not  the  law,  the  actual  adjudications  leave  no  room  for  doubt.  "One  travel- 
ing upon  a  city  street  has  a  right  to  drive  his  wagon  upon  or  across  the  track 
of  a  street  railroad,  *  •  *  and  the  only  limitation  of  the  right  is  that 
he  roust  not  interfere  with  the  passage  of  the  cars.  These  have  the  prefer- 
ence in  the  use  of  the  track."  Adolph  v.  Railroad  Co.,  65  K.  Y.  554. 
Again:  "A  street  railroad  company  has  not  the  exclusive  right  to  the  use 
of  ttie  tracks,  but  simply  a  paramount  right;  and,  while  a  person  lawfully 
driving  on  the  tracks  may  not  recklessly,  carelessly,  or  willfully  obstruct  tlie 
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passage  of  the  can,  he  is  not  aboolotely  bound  t6  keep  off  the  tradn;  acd  if 
he  fairly,  and  in  a  i-easonable  manner,  respecting  the  paraaaouat  right  ci 
ttie  corpoiation,  la,  without  fault  on  bis  part,  injured  hj  careleBsness  or  tauit 
chargeable  to  it,  he  may  maintain  an  action  for  hia  damages."  ffleekenstein 
V.  Railroad  Co.,  105  K.  T.  655,  11  X.  £.  Rep.  951.  Still  again:  X  "cable 
railway  company,  operating  dangerous  machinery  at  a  rapid  apeed  on  and 
along  the  public  streets  ot  the  city,  is  in  taw  bound  to  know  that  men.  wo- 
men, and  children  have  an  equal  use  of  the  highway,  and  will  be  upon  it ;  and 
its  servants  are  bound  to  bffoii  the  lookout,  and  to  take  all  reasonable  meas- 
ures to  avoid  injuries  to  persons  who  may  be  upon  the  street."  Winters  v. 
Railway  Co.,  99  Mo.  509.  12  S.  W.  liep.  652.  On  a  survey  of  the  evidence 
it  is  obvious  to  ua  that  the  judgment  dues  not  exhibit  such  a  miscarriage  of 
justice  as  requires  its  reversal. 

But  the  appellant  imputes  error  to  proof  of  an  offer  of  money  to  plaintiff 
by  defendant's  servant  to  settle  the  matter.  No  exceptions  present  the 
competency  of  the  evidence  to  our  cunsidenition,  but,  were  it  otherwise,  we 
should  anstain  the  ruling  below,  upon  the  ground  that  the  fact  was  elicited 
on  cruss-exami nation,  and  was  material  to  show  the  relatlou  of  the  witness 
to  the  controversy. 

Again,  appellimt  challenges  the  judgment  for  error  of  the  court  in  refusing 
to  charge  particular  requests;  but  we  are  of  opinion  that  the  case  waa  well, 
put  to  the  Jury,  and  that  their  verdict  is  in  conformity  with  law  and  jusUea.' 
The  judgment  of  a  justice's  court,  if  so  conformable,  is  not  to  be  inralidated 
by  technical  errors  of  no  moment  to  the  substantial  merits  of  the  case. 

Judgment  affirmed,  with  costs. 


Bbown  c.  Sullivan. 

{Common  Pleas  of  New  York  City  and  County,  General  Term.  November  7, 1898.; 

SmauBT  Fbooudixos— WBtoHT  or  Bvidbitob. 

A  landlord.  In  summarr  proceedings,  proved  the  death,  uid  the  genuineness  of 
the  slffoatares,  of  person*  mio  slgaed  a  written  Instrnmeot  as  lessor  and  as  vitness, 

and  then  Introduced  in  evldeDce  the  lostrument,  wntoh  purported  to  be  a  lease  to 
defendant  hy  the  landlord's  predecessor  in  title,  and  wDlch  recited  possession  by 
defeodaat  at  the  time  of  its  execution.  Defendant,  whose  name  as  lessee  waa 
signed  by  his  mark,  testified  that  at  the  timo  the  Instrument  purported  to  be  dated 
he  was,  and  bad  since  been,  in  possession;  that  bo  did  not  know  wbo  owned  the 
land,  and  had  never  paid  rent;  that  he  waa  illiterate,  and  did  not  afQz  his  mark  to 
the  Instmrnent,  nor  authorize  any  one*  to  do  so.  Held,  that  an  order  dUmisstoff 
the  landlord's  petition  should  be  set  aalde  as  against  the  weight  of  evidence. 

Appeal  from  tenth  district  court. 

Summary  proceedings  by  J.  Bomalne  Brown  against  John  SulllTan  to  re- 
cover possession  of  land.  From  an  order  dismissing  hia  petition,  plaintiff  ap* 
peals.  Keversed. 

Argued  before  Bischoff  and  Gieoericu,  JJ. 

Edwin  B.  Smith,  for  appellant.    Breen  di  Cohalan,  for  respondent. 

BiscHOFF,  J.  To  sustain  the  jurisdiction  of  the  court  below,  as  well  as 
his  right  to  recover,  it  was  Incumbent  upon  appellant  to  prove  the  relation 
by  agreement  of  landlord  and  tenant  between  respondent  and  himself  or  his 
predecessors  in  title  or  possession,  {Benjamin  v.  Benjamin,  h  N.  T.  386; 
People  V.  Simpson,  28  N.  Y.  55,)  and  in  this  behalf,  after  having  first  estab- 
lished the  fact  of  the  death  of  Ford,  tlie  subscribing  witness,  and  of  Graham, 
whilom  president  of  the  Metropolitan  Insurance  Compimy,  one  of  tlie  parties 
thereto,  some  years  before  the  commencement  of  these  proceedings,  together 
witti  the  genuineness  or  their  several  signatures,  appellant  was  permitted  to 
introduce  in  evidence  the  following  instrument: 

"The  Metropolitan  iiia.  Co.  lets,  and  John  SuUiViin  hfr^s  am)  takes,  the 
cottage  and  eleven  lots,  more  or  less,  in  the  village  of  Mount  Hop;*,  West- 
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«he8tpr  county,  now  in  bis  occupation,  at  the  rent  of  fire  dollars  per  month, 
tenancy  to  be  from  montb  to  munt)i.  with  right  to  th!j  Metropolitan  Ins.  Go. 
tu  terminate  tbe  tenancy  at  any  time  on  one  month's  notice  to  the  occupant, 
In  writing." 

''Mount  Bope,  March  15,  1873. 

[Signed]  "John  X  Sttllivan. 

"Metropolitan  Ins.  Co. 
"R.  M.  C.  Graham,  Prcst.,  108  Broadway,  New  York. 
"In  presence  of  Henry  B.  Ford,  Deputy  Sheriff." 

No  question  can  arise  as  to  the  sufficiency  of  the  proof  of  its  due  execution. 
Boygt  T.  Bmpie,  6  X.  Y.  36;  Jachifon  v.  Burton,  11  Johns.  64.  The  Instru- 
ment thereupon  became  evidence  of  the  facta  therein  recited,  (1  Qreenl.  Et. 
§  572;  Allaire  v.  Allaire,  37  N.  J.  haw.  325,)  Hni).  the  mimes  being  idem 
sonana,  that  respondent,  who  was  at  tlie  time  in  possession  of  the  lands  therein 
mentioned,  executed  it,  (Hatcher  v.  Rocheleau,  18  N.  Y.  86;  People  v.  Smith, 
45  N.  Y.  773;  Dabf/  v.  Sricston,  Id.  786;  Agate  v.  Richards.  5  Bosw.  456; 
Jai.luon  V,  Orser,  2  Hilt.  99;  Lyon  v.  Broim,  6  Alb.  Law  J.  162.)  The  re- 
lation of  landlord  and  tenant  by  agreement  between  the  Metropolitan  Insur- 
ance Company,  lytpellant's  grantor,  and  respondent,  was  thus,  at  least pj-ima 
J'aeie,  established,  and  from  tbenoeforth  it  rested  with  respondent  to  dis- 
prove it. 

Respondent  admitted  tliat  at  the  time  the  instrument  purports  to  be  dated 
be  was,  and  baa  since  continued,  lu  possession;  that  he  U  illiterate,  and  un- 
able to  read' or  write;  that  he  is  not  now,  and  never  was,  the  owner  of  the 
lands  in  Ibe  Instrument  described,  and  dues  not  know  to  whom  they  belong, 
and  that  he  has  never  paid  any  person  for  their  use  and  ocoujiation  by  him; 
but  he  denied  thut  he,  or  any  one  with  his  knowledge  or  authority,  affixed 
his  mark  to  the  instrument,  and.  upon  tlie  latter  being  exhibited  to  him,  dis- 
claimed all  previous-knowledge  of  it.  Here,  then,  ensued  a  confl-ct  of  evi- 
dence which  was  determinable  only  by  the  test  of  preponderance  in  favor  of 
one  or  tlie  other  of  the  contending  parties.  Tlie  trial  justice  appears  lo  liave 
found  the  fact  of  prepondemnce  in  favor  of  respondent,  and  dismia^^ed  the 
proceedings;  and  our  inquiry  on  this  appeal  Is  concerning  the  vHliJity  of  tliat 
conclusiou.  That  it  is  our  province  to  review  the  evidence  on  appeals  from 
district  courts,  and  to  reverse  if  the  judgment  rendered  is  against  the  weight 
of  the  evidence  adduced  on  the  trial,  admits  of  no  dispute,  (HchinUer  t.  Adel- 
son,  8  Daly.  269;  Curleg  v.  Tomlirum,  5  Daly.  283;  Fhillips  v.  Mansey^ 
rCom.  PI.  N.  y.i  8  N.  Y.  Supp.  330;  Stana  v.  Thaden,  [Com.  PI.  N.  Y.]  10 
N.  Y.  Supp.  236i)  and  in  the  consideration  of  the  weigtit  of  tbe  evidence  due 
regard  must  be  had  for  its  kind  and  quality,  the  degree  of  credibility  to  which 
tbe  testimony  of  witnesses  is  entitled,  and  the  apparent  proliabllity  or  im- 
probability of  its  truthfulness.  The  ccmooded  fact  that  respondent  was  in 
possession  of  the  lands  at  tlie  time  of  the  date  of  the  instrument  in  evidence, 
and  has  so  continued,  dispels  any  doubt  concerning  his  identity  with  the  per- 
son of  the  same  name  by  whuui  the  instrument  purports  to  have  been  exe- 
cuted.  Koonecan  remember  that  wliich  has  never  biken  place,  but  one  may 
forget  an  occurrence;  and  the  positive  character  of  the  evidence  adduced  in 
flOpporL  of  the  existence  of  the  relation  of  landlord  and  tenant  between  the  pur- 
ties  to  the  instrument,  therefore,  entities  it  to  greater  weight  than  should  be 
attributed  to  respondent's  denial  of  Its  due  execution  by  him.  the  latter  being 
evidence  of  purely  negative  chamcter,.depending  upon  the  accuracy  of  his 
memory;  its  common  degree  of  frailty  being  intensified  by  his  illiteracy,  and 
ttie  fact  that  his  alleged  signature  consists  only  of  a  cross  or  mark,  which  does 
not  possess  the  distinguishing  characteristics  accompanying  ordinary  signa- 
tures, and  is,  therefore,  incapable  of  Ideniitication  and  aid  to  recollection. 
2  Rce,£v.  p.  797;  8UU  v.  Huidekoper.  17  Wall.  385;  Broilley  v.  Inntrance 
•C'o..  45  X.  Y.  422.   Further,  respondent's  denial  was  frauglit  with  motives 
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of  aelf-interest,  and  auliject.  to  discrerlit  on  that  account,  though  not  otherwise 
impeached.  {Elwood  y.  Telegraph  Oo„  45  N.  Y.  549;  McUfnliy  v.  Hurd,  86 
N.  Y.  547;  Bank  v.  Diefendorf.  123  N.  Y.  191,  26  N.  E.  Kep.  402.)  while 
the  genuineness  of  his  signature  is  supported  by  the  presumption  of  inno- 
cence of  the  perpetration  of  a  ciiminai  act  by  Foi*d,  ttie  subscribing  witness, 
and  Graham,  whilom  president  of  the  Metropolitan  Insurance  Company,  and 
the  utter  absence  of  any  apparent  motive  for  them,  or  either  of  them,  to  re- 
sort to  a  forgery  of  respobdent's  name,  from  which  neither  could  have  ex- 
pected to  derive  any  advantage.  Testing  the  evidence,  observing  the  forego- 
ing considerations,  the  conclusion  is  irresititible  that  respondent,  when  he  de- 
nied his  execution  of  the  instrument  in  evidence,  eitber  had  forgotten  the 
fact,  or,  recollecting  it,  that  he  resorted  to  falsehood  to  avoid  its  effect.  The 
order  appealed  from  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
io  abide  the  evenL 


Van  Doren  t>.  Jellipfb. 
{fiomrtum  Pleat  of  New  York  City  and  County,  General  Term.   November  7,  1S02.) 

I.  Court  op  Commos  Plbab— Appeal  from  Citt  Coubt— Praotiok. 

DefeDdaot,  by  omitting  to  move  for  a  aonsuit  or  for  the  direction  of  a  verdict, 
ODDcedes  that  there  was  sufBdant  evidence  to  warrant  a  verdict  tor  pl^nUff ;  and, 
wtthont  an  exception  to  the  refusal  of  either  of  such  motions,  the  gener^  term  of 
tbo  coui-iof  commoQ  pleas  hasrno  jurisdiction  on  appeal  from  a  Jndrment  of  the 
geoorul  term  of  the  city  court  to  Inquire  lato  the  sumulency  of  the  evmenoe. 

fl.  EVIDBNCB— EXPEKTS— REAL-ESTATB  BROKERS'  COMMIMIOXS. 

A  real-estate  broker,  in  an  action  brought  by  him  for  commissions,  was  compe- 
tent as  an  expert  to  testify  to  the  oostomary  commissions  of  such  brokers,  where 
be  had  previously  testiflect  that  he  bad  been  in  the  business  24  years,  and  was  ao- 
qaaiuted  with  the  oustomary  commtsalons  of  brokers  on  the  eale  of  real  estate. 

8.  Same— Bs8T  k^v  Secondabt. 

In  order  to  show  that  plaintiff  was  not  the  real  party  in  Interest,  defeodaut  asked 
him,  on  cross-examination,  whether  the  claim  Insult  bad  ever  been  assigned.  HeUt, 
that  the  guMUon  was  Improper  without  a  foandation  for  the  introdaouoa  of  secon- 
dary evidence,  as  the  assignment  was  conceded  to  he  In  writing. 

4.  WlTKBSS— EXAMiNATIOS— RespONSITB  TeBTIMOST. 

The  broker  was  asked,  od  cross-ezamiDatlon,  concerning  certain  payments  made 
to  him  by  the  purcbaserof  defendant's  farm,  and  answered  that  someof  th«n  were 
'  for  advertisements.   Helil,  that  the  answer  was  responsive. 

5.  Fleadiko  AJfD  Paoop— AxswEH— lasuK  AS  TO  Real  FAair  IM  Intsbsst. 

Evidence  of  a  reassignment  of  the  claim  in  suit  to  plaintiff  was  admissible,  as 
under  Code  Civil  Proc.  S  5'i3,  an  allegation  In  the  answer  that  plaintiff  is  not  the 
real  party  in  Interest  is  taken  as  controverted  without  a  reply. 

6.  Appeal — Osjectioxs  xot  Raised  Below — XirvALiD  Gxobptioxs. 

An  exception  to  a  question  which  has  been  answered  Is  unavidUngt  where  no  mo- 
tion has  been  made  to  strike  out  the  answer. 

7.  Same— Statisq  6rounu  "K  Ohjection. 

An  ezoeptlon  is  withou  i  force  on  appeal,  where  the  ground  of  the  obJeoUon  la  not 
stated. 

8.  Same — Rstbk8al — Dischrtihv  op  Trial  Court. 

An  allowance  of  furtber  direct  evidence  is  discretionary  with  the  trial  oonrt,  and 

is  not  the  ground  of  reversal  on  appeal. 

9.  Same— Harhlbss  EitaoB. 

The  allowance  of  a  leading  question  Is  not  a  ground  of  reversal  on  appeal,  unless 
the  appellant  was  prejudiced  thereby. 

10.  Triai, — IssTRUCTiON-s — Weight  asd  Sdffibsct  op  Evidbitcb. 

Plaintiff  testified  that  he  was  employed  to  sell  in  New  York,  and  defendant  tes- 
tified to  the  contrary.  Held,  that  the  court  properly  refused  defendant's  request 
to  charge  that  there  was  "no  evidence  that  the  contract  for  the  employment  of 
plaintiff  was  made  in  New  fork, "  as  the  jury  were  not  bonnd  to  believe  the  testi- 
mony of  defendant,  who  was  a  party  in  interest. 

II.  Real-Ehtate  Brokers— Right  to  Commissio.n'B. 

A  real-estate  broker  who  introduces  the  purchaser  is  entitled  to  commissions, 
where  the  negotiations  are  suspended,  but  subsequently  resumed  and  a  sale  U 
niKile. 
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12.  CO0BT-  or  Cioincoir  Pi,ea8 — Atfbal  from  Citt  Court— Fbacticb—Sxcbftions. 
The  geoeral  term  of  Uie  court  oC  commoD  pleas  cannot  rererae  on  appeal  from 
the  citT  court  for  error  in  the  Judge's  obarge,  unless  the  error  complained  of  Is 
preseuted  by  exception. 

Appeal  from  city  court*  general  term. 

Action  by  Garrett  V.  Van  Duren  Hgainst  Taylor  Jelllffe  for  commissions  as 
real-estate  broker.  From  a  judgment  of  tbe  genenil  term  of  tlie  city  court 
afflrrning  a  judgment  entered  on  a  verdict  for  iilaintlfl  imJ  uffirminK  an  order 
denying  a  new  trial.  (16  N.  Y.  Supp.  209.)  defendant  appeals.  AflBriiied. 

Defendant's  third  request  to  charge:  "I  request  your  honor  to  chargt*  the 
jury  tbnt  there  is  no  evidence  that  tbe  contract  for  the  employment  of  plain' 
tiff  was  msde  in  the  state  of  New  York." 

Argued  before  Bookstaveb,  Bischoff,  and  Pryor,  JJ. 

Benjamin  Bates,  for  appellant.    E.  M.  WighU  for  respondent. 

BiscHOFF.  J.  Having  omflted  to  move  for  a  nonsuit  or  for  tbe  direction 
of  a  verdict  in  bis  favor,  defendant  has  conceded  that  there  was  evidence  siifll- 
cient  to  warrant  the  jury  in  Hnding  a  verdict  for  plaintiff.  {Bairett  v.  Rail- 
road Co.,  45  N.  Y.  628,  632;  Rowe  v.  SUvmg,  44  How.  Pr.  10;  St.  John  v. 
Skinner,  Id.  198;  Caaper  v.  O'Brien,  47  How.  Pr.  80;)  and,  without  an  ex- 
ception to  a  refusal  of  either  of  such  motions,  we  are  without  power  on  an 
appeal  from  a  judgment  of  tbe  city  court  to  inquire  into  tbe  suflSciency  of  tlie 
evidence.  {Schtolnger  v.  Raymond,  105  K.  V.  648.  II  N.  £.  Itep.  952;  Walsh 
T.  SchtUz,  67  How.  Pr.  186;  MeEteera  v.  Little.  8  Dalv.  167;  Hotoe  v.  Com- 
ley,  11  Daly,  318;  Hmiih  v.  Pryor,  [Com.  PI.  N.  Y.]  9  N.  Y.  Supp.  636.) 
For  such  reason  we  tnust  assume  the  existence  of  every  fnct  fssential  to  the 
validity  of  the  verdict  and  judgment,  and  may  search  only  among  the  excep- 
tions Uken  to  the  trial  justice's  rulings  in  tlie  admission  and  exclusion  of 
evidence,  and  the  charge  and  rerusals  to  charge,  for  error  requtrin;;  reversal. 

Tbe  first  exception  appears  to  tbe  overruling  of  defendant's  objection  to  tbe 
corupetency  of  plaintiff  as  an  expert  to  testify  to  the  customary  commissions 
of  real-estate  brokers.  Phiiutiff  had  previously  testiBed  that  he  had  been  en- 
gaged in  business  as  a  real-estate  broker  for  26  years,  and  during  all  but  4  In 
tlie  city  of  Kow  York,  and  that  he  was  acquainted  with  tbe  customary  com- 
missions of  brokers  on  the  sale  of  real  estate.  No  preliminary  examination 
of  tbe  witnesses  was  demanded  by  defendant's  counsel,  and  the  witness  was 
allowed  to  state  the  customary  commissions.  We  perceive  no  error  in  this. 
Whether  or  not  a  witness  is  competent  to  give  expert  testimony  is  a  prelimi- 
nary question  of  fact,  which  must  be  determined  by  tbe  trial  justice,  and  bis 
decision  will  not  be  reversed  unless  It  appears  to  be  against  the  evidence,  or 
wholly  or  mainly  without  any  evidence  to  support  it.  istocovich  v.  Insurance 
Co.,  108  N.  Y.  62,  14  N.  £.  Bep.  802.  We  think  that  in  the  present  case  the 
trial  justice  was  jastiflAd  In  assuming  from  the  witness'  26  years  of  experience 
that  he  knew  tht*  customary  charges  of  real-estate  brokers. 

On  oross-examinatlon,  plaintiff  was  asked  whether  tbe  claim  In  suit  had 
ever  been  assigned.  This  was  to  substantiate  the  defense  that  plaintiff  was 
not  the  real  party  in  interest,  and  It  was  conceded  timt  the  alleged  assign- 
ment was  Id  writing.  Plaintiff's  counsel  objected  on  the  ground  that  the  pa- 
per itself  was  the  best  evidence  of  the  fact,  and  this  objecUon  was  sustained. 
Tbe  question  was  improper,  slnoe  no  foundation  for  the  introdaction  of  sec- 
ondary evidence  had  been  laid.  {Berg  v.  Carroll,  {Com,  PI.  X.  T.]  16  N.  Y. 
Supp.  175;)  but,  assuming  that  the  question  should  have  been  answered,  the 
exception  biken  to  its  exclusiim  whs  waived  by  defendant's  subsequent  intn^ 
dncUon  of  plalntifl's  testimony  to  the  fact  of  tbe  assignment,  ilfBil  r.  Thorn, 
88  K.  Y.  S?0,  277;  Crosby  v.  Day,  81  \.  Y.  242.) 

On  further  eross-exnmln^lon.  plnlntlff  was  asked  concerning  certain  pay- 
ments made  to  him  by  Wlnchpster,  the  purchHser  of  defendant's  farm.  In  re- 
ply to  which  he  stated  that  some  of  the  payments  were  made  for  advertise- 
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ments:  The  court  properly  denied  defendant's  motion  to  strike  that  testi- 
mony out,  as  It  was  clearly  respunsiTe,  and  tlie  same  may  b:*  said  of  the  wit- 
ness' testimony  to  tbe  effect  tliat  lie  did  not  think  that  he  told  defendant  that 
Winchester  had  accused  him  of  not  **  working  true  for  him." 

The  next  exoi^tlon  was  taken  to  tlie  admission  in  evidence  of  a  reassign- 
ment of  tbedaim  Insnlt  tu  the  plaintiff,  before  the  eommpncement  of  tliis 
action.  The  ruling  was  a  proper  one.  Plaintiff  was  not  obliged  to  antici- 
pate the  derense  that  lie  was  not  the  real  party  in  Intei-est  by  alleging  in  liis 
complaint  the  fact  of  the  assignment  by,  and  tlie  reassignment  or  the  claim 
to*  him,  and  it  was  competent  for  him  to  meet  the  Issne  raised  by  the  defense 
by  showing  the  fact  of  the  reassignment.  Johruon  v.  Machine  Co.,  (Super. 
N.  Y.)  4  K.  Y.  Supp.  391,  cited  by  appellant's  counsel,  holds  that  it  is  error 
to  allow  evidence  of  a  fact  not  In  issue,  and  so  has  no  application;  since,  un- 
der the  provisions  of  Code  Civil  Proc.  §  522,  the  allegations  of  the  answer 
respecting  the  d^ense  that  plaintiff  was  not  the  real  party  in  interest  mnst 
be  taken  as  oontroverted. 

The  obje^ons  of  plaintiff's  counsel  to  the  admission  of  evidence  tending  to 
show  that  defendant  and  Winchester,  before  the  contract  for  the  sale  of  Ui« 
farm  was  executed  in  the  city  of  New  York,  contemplated  the  execution  of 
it  elaewhera,  were  proper,  and  the  evidence  excluded  was  so  clearly  immate- 
rial as  not  to  merit  discussion. 

Several  exceptions  were  taken  to  the  allowance  of  questions  on  defendant*a 
CTOSs<«xamination,  but  in  each  instance  the  qaesUon  related  to  matters  previ- 
ously testided  to  hy  defendant,  and  were  therefore  prupezly  allowed. 

Of  the  two  exceptions  taken  on  defendant's  recross-examinaUon  (me  is  io- 
VHlld  because  tbe  qnestion  at  which  defendant's  objection  was  aimed  bad  been 
answered,  and  no  motion  was  made  to  have  the  answer  stricken  out;  and  tbe 
other  because  the  motion  to  strike  out  was  properly  granted,  the  answer  nut 
being  responsive  to  the  question  of  plaintiff's  counsel. 

Tbe  exception  taken  on  the  fnrtlier  direct  examination  of  {rfaintiff,  and 
based  on  the  flection  that  the  questions,  if  lUlowed,  would  reopen  tlie  case, 
does  not  require  reversal,  since  the  allowance  of  further  direct  evidence  wna 
dbcretionary  with  the  ^al  judge;  and,  of  the  two  remaining  exceptions  on 
plaintiff's  further  direct  examination,  one  is  withoutforce  because  tbegruund 
of  tbe  objection  is  not  stated,  {Ci-uikuhank  v.  tiordon,  118  N.  Y.  178.  180, 
23  N.  £.  liep.  457.)  and  tbe  other  because  the  allowance  of  a  leading  question 
does  not  present  ground  for  reversal,  unless  it  appears  that  the  appellant  was 
prejudiced  thereby.  (  Walker  v.  Dunapaugh,  20  N.  Y.  170.) 

Tliere  remain  only  tlie  exceptions  to  the  charge  and  refusals  to  charjie.  but 
these  also  prove  upon  examination  to  be  delusive  to  any  hope  of  reversal. 

Tlie  first  exceptiun  to  the  alleged  refusal  to  charge  is  withont  any  force,  as 
tlie  court  charged  precisely  as  requested.  The  second  is  equally  invalid,  be- 
cause the  request  assumed  that  the  coutractof  employment  was  made  in  New- 
Jersey,  while  it  appeared  in  evidence  from  plaintiff's  testimony  that  the  em- 
ployment occurred  in  New  York;  and,  furthermore,  bpcause  the  matter  in- 
clnded  in  tlierequesthad  been  previously  correctly  charged.  The  third  request 
was  properly  refused,  because  it  appeared  from  plaintiff's  testimony  that  hn 
was  employed  to  sell  in  New  York,  and  the  jury  were  not  bound  to  believe 
defendant's  testimony  to  the  contrary,  as  It  was  that  of  a  party  in  interest. 
BtwQod  T.  Telegraph  Co.,  45  N.  Y.  549;  GUdersleeve  v.  Xandon.  73  N.  T. 
tiOiJ;  Honegger  v.  WetMein,  94  N.  Y.  252;  Bank  Di^lendorf,  123  N.  Y. 
191,  25  N.  E.  liep,  402. 

The  tirst  exception  to  the  charge  as  made  was  taken  to  the  instruction  that 
the  contract  for  the  sale  of  defendant's  farm  to  Winchester  was  executed  In 
New  York,  and  as  this  was  conceded  on  the  trial  no  error  can  be  predicated  on 
the  cliarge  in  this  respect.  The  second  exception  is  founded  on  the  erroneous 
assumption  that  the  court  clLirged  that  plaintiff  was  employed  to  sell  dafend- 
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ant'B  fanu  for  930,000.  What  the  court  did  charge  was  that  the  plaintiff  bad 
BO  testified.  This  was  truct  and  the  exception  was  therefore  without-  foroe. 
The  next  exertion  to  the  charge  was  to  the  alleged  inBtrnctlonthat  the  nego> 
UationB  were  had  entirely  In  New  Jersey,  and  that»  if  the  arrangement  woa- 
eompleted  in  New  Toi^,  pliUntiff  was  entitled  to  recorer.  The  court  did  not 
■o  charge.  The  fourth  and  only  renuUnldg  exception  to  the  charge  was 
taken  to  the  instruction  that  "if  the  plalntlfl  introduced  Winchester,  and  the 
negotiakiona  had  been  suspended,  and  afterwards  they  were  resumed,  and  the 
sale  was  made,  the  plaintiff  would  be  entitled  to  recover."  This  proposition 
of  law  Is  unassatlaUe,  {Lent/  Coogan,  [Com.  Fl.  N.  Y.]  9  N.  T.  Supp.  534.> 
and  the  ffiteeptlon  thereto  without  avail. 

We  observe  that  counsel  for  appellant  urges  on  this  appeal  that  the  charge 
was  erroneous.  In  that  the  court  assumed  that  the  commissions  to  which 
plaintiff  would  be  entitled,  if  the  jury  found  that  be  was  employed  to  sell  and 
that  the  sale  was  effected  through  his  procurement,  should  be  at  the  rnte  of 
2|  par  centum.  Upon  examination,  however,  we  observe  that  the  chaige  In 
this  respect  was  not  excepted  to.  and  we  are  for  that  reason  without  authority 
to  review  the  alleged  error  complained  of.  The  general  term  of  the  court 
below  could  have  granted  a  new  trial  for  any  error  in  the  charge  which  was 
projudlcial  to  the  appellant,  though  exception  was  not  taken  thereto,  but, 
with  respect  to  the  city  court,  our  authority  is  no  greater  tluu  that  the 
eonrt  of  appeals  with  respect  to  this  court,  and  we  may  only  reverse  when 
the  error  complained  of  is  presented  by  prop^-r  exceptions.  Schtotnoer  v. 
Sapmond.  105  N.  T.  648,  11  N.  £.  Kep.  952;  Smith  v.  Fryor^  (Com.  VI.  K. 
y.)9  N.  Y.  Sopp.  636.  The  judgment  of  the  general  term  of  the  court 
below  should  be  affirmed,  with  costs.   All  concur. 


Bdob  v.  New  York.  L.  B,  A  W.  B.  Go. 
(Comtaon  PIsos  itf  New  Fork  City  and  County,  General  TErm.  November  7,  UM.} 

1.  Pabol  EviDaHCS  to  Vaxt  Wbitiho. 

Where  a  printed  35-trip  imUway  Uckat  Is  lost  before  use,  evidence  that  at  the  Ome 
of  purchase  the  agent  of  the  railway  oompanr  oraUy  igroed  to  issne  a  dnpUeate,  in 
case  of  loss,  is  Inadmissible, 
a.  Sum— EviDnroB  of  Cmroif. 

BvldenoB  to  prove  a  custom  of  the  raUrosd  oompany  to  issue  dnidloste  tUtota  la 
lien  of  those  iMt  is  inoompetenU  in  the  sbsenoe  of  amblgaity  in  the  contraoL  aa 
tending  to  show  that  one  of  the  psrties  thereto  agreed  to  oo  more  than  its  un- 
gnsfce,  expressly  or  by  implication,  requires. 

Appeal  from  first  district  court. 

Action  by  Adolph  Slmis  against  the  New  York,  Lake  Erie  ft  Western.  Rail- 
road Company.   Judgment  for  plaintiff.   Defendant  appeals.  Reversed. 

The  action  was  to  recover  the  amount  paid  for  a  riillroaid  ticket,  by  the  terms 
of  which  plaintiff,  and  the  members  of  his  family,  were  entitled  to  25  trips 
on  defenilanVs  railroad  within  one  year  from  its  date*  upon  presentation  of 
the  ticket  to  the  conductor  and  ferry  master  on  the  occasion  of  each  trip,  the 
ticket  having  been  issued  in  consideration  of  the  payment  of  a  reduced  rate 
ot  fare,  and  defendant  having  refused  to  Issue  a  duplicate  In  lien  of  the 
original,  which  was  lost  before  its  use  was  attempted. 

Ai^ued  before  Bisohotf  and  Oiboericb,  JJ. 

Charles  Stale,  for  appellant.   Adolph  Simts,  Jr.,  for  respondent. 

BiscHOFF,  J.  The  main  questions  sought  to  be  presented  on  this  appeal 
are  whether,  without  any  stipulation  to  chat  effect,  defendant  was  bound  to- 
issue  another  ticket  in  lieu  of  the  one  lost,  to  enable  plaintiff  to  secure  the 
trips  which  he  bad  paid  for;  whether,  for  a  refusal  so  to  do,  it  is  answerable 
in  damages;  and  whether  the  mutual  rescission  of  the  contract,  of  which  the 
ticket  was  only  the  evidence,  did  not  require  defendant  to  reetwe  the  saiu 
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paid  in  consideration  of  its  promise  to  accord  the  trips.  It  is  to  be  regretted 
that  the  admission  on  the  trial  of  incompet^'nt  evidence,  under  objection  and 
exception  bj  defendant's  counsel,  for  wlilcb  a  reversal  of  the  judgment  is 
ImperatlTe,  renders  their  discussion  futile.  That  the  conditions  upon  wbich 
the  ticket  was  issued  were  printed,  made  the  contract  entered  into  none  the 
less  one  in  writing,  (Beiuon  v.  McMahon,  127  U.  467,  Ij  Sup-  Ct.  Rep. 
1240i)  and  the  aduiisaion  uf  evidence  offered  for  plaintiff,  lo  tlie  eltvct  that 
at  the  time  of  the  purchase  of  tlie  ticket  defendant's  agent  orally  agreed  to 
lasue  a  duplicate  In  case  of  its  loss,  violated  the  familiar  rule  that  an  instru- 
ment in  writing  may  not  be  added  to  by  proof  ot  a  contemporaneous  oral  un- 
deralaiidlng,  and  that  the  wriiing,  if  noi  ambiguous,  except  in  cases  of  fnud, 
accident,  silrprlsei  or  mistake*  is  conclusive  of  what  the  parties  bave  agreed. 
1  Greenl.  Ev.  §  275. 

Tu  esta^isli  a  custom  by  defendant  of  issuing  duplicate  tickets  in  Ileo  of 
those  lost,  plaintiff  was  permitted  to  introduce  evidence  to  ttie  effect  that  de- 
fendant liaU  frequently  issued  tbem.  Evidence  ot  a  custom,  however,  assum- 
ing the  acts  of  issuing  duplicates  on  other  ocoasions  to  be  such,  is  admissible 
only  when  its  uQlce  is  to  remove  an  ambiguity,  or  tu  dear  up  some  obscurity, 
(tiUberman  v.  Clark,  96  N.  V.  522;  Barnum  v.  Inmranee  Co,,  97  K.  V.  Itfet, 
193;  Hopper  v.  Bage,  112  K.  Y.  53U.  534,  20  N.  £.  Rep.  350;  Newhall  v.  Ap- 
pleton,  114  N.  Y.  140.  14E1,  21  N.  K.  liep.  105;)  and  it  la  incompetent  wiien 
offered  to  show  that  one  of  the  contracting  parties  agreed  to  do  more  than 
the  hmguaue  of  the  contract  expressly  or  by  implication  requires.  {Baker  v. 
Dia/ie,  m  X.  Y.  518:  Oelricke  v.  Ford,  23  How.  65;  J)e  Witt  v.  Serry,  Hi  U. 
b>.  306.  10  Sup.  Ot.  liep.  530.)  For  tlie  errors  above  meutiuned  the  judgment 
uiUHt  be  reversed. 

Judgment  reversedi  and  new  trial  ordered,  with  costs  to  abide  the  event 


Homestead  Bank  v.  Wood  et  al. 

(Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.   November  7, 1893.) 

1.  NiooTuBLS  lN9TBD3iBNT3—I:fDOR8BMsnT— Consideration— Eqcitablb  DsFENSBa 
Under  Code  Civil  Prou.  8  507,  providing  that  a  defendant  may  set  forth  an  equita- 
ble defense  in  his  answer,  the  iodorser  of  a  note,  in  an  action  Dy  hfs  Immediate  in- 
dorsee, can  show  bj  parol  evidence  that  tbe  note  was  Indorsed  and  accepted  as  se- 
curily  OD^,  tbougta  his  anavror  setting  up  such  defense  does  not  demand  equitable 
relief,  ana  thougb  the  oourt  is  witbout  Jurisdiction  to  grant  sucb  reltet 

9.  Baxes — Ultka  Vibes — Estoppel — Directiso  Verdict. 

The  evidence  sbowed  that  defeadant  indorsed  and  delivered  the  note  to  a  hank  to 
secure  tbe  repayment  of  a  sum  advanced  to  complete  buildings  which  were  being 
constructed  for  their  Joint  account;  that  they  had  agreed  to  repay  tbe  advance  from 
the  proceeds  of  a  loan  on  the  sale  of  tbe  buildings;  that  tbe  buildings  were  neither 
completed  nor  sold,  and  that  the  loan  was  not  procured.  Held,  Uiat  it  was  error  to 
direct  a  verdict  for  the  hnnk,  on  the  grouiiii  that  ihe  buildine  Bfrrermcit  w»i  tifrrn 
virrn.  as  tbe  bank  was  estopped  from  so  asserting  to  tbe  extent  to  which  defendant 
performed  the  agreement  on  his  part. 

Appeal  from  city  court,  general  term. 

Action  by  the  Homestead  Bank  against  Frederick  Wood,  as  indors:>r.  im- 
pleaded with  EdwHrd  U.  Teller,  on  h  pruinissory  note.  From  a  judgment  uf 
tlm  geneial  term  of  ttif  city  court,  attliming  a  judgment  entered  on  ii  venlict 
directed  for  plaintifT,  and  afBrming  an  oider  denyinga  motion  on  Ihe  minutes 
for  a  new  triat,  (18  N.  Y.  Supp.  718.)  defendant  appeals.  Iteversed. 

Argued  before  Dalt,  C.  J.,  and  BiscnoFF  and  PitTOn,  JJ. 

Artetnaa  B.  Smith,  for  appellant.    Charlee  F.  JUaoLeant  for  respondent. 

BiscuoFF.  J.  Phiinllff  sued  lo  recover  from  defendant  Wood,  as  Indorser, 
tbe  amount  of  a  pnmnssury  nolf  intide  by  one  £Jward  R.  Teilt-r  to  the  order 
4ct  Wood,  and  alleged  to  have  been  indorsed,  negotiated,  and  delivered*  be- 
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fore  maturity,  and  for  vdne,  bj  him  to  plaintiff.  "Wood  did  not  dispute  the 
facte  of  the  Indonement  and  d^lvery  ct  the  note,  but  asserted,  as  a  defense 
to  aay  UaUlity  on  hla  part,  that  the  note  was  Indorsed  and  delivered  to  fdaln* 
tiff  to  seenre  it  for  the  repayment  of  an  eqalralent  sum  advanoed  to  Wood  to 
•mkUe  him  to  complete  certain  boitdings,  thai  in  the  course  at  oonstructlon, 
ftw  thrtr  Jirfnt  aoeount;  that  It  was  ngreed  between  them  that  the  sum  so  ad- 
▼anced  should  be  repaid  out  of  the  proceeds  of  a  permanent  loan  upon  or  the 
aale  of  the  buildings,  when  completed,  and  not  otherwise;  and  ttiat  the  build- 
tttss  were  neiUwr  completed  nor  sold,  and  that  tlie  loan  liad  not  been  pro- 
cured. Defendant  Wood  also  interposed,  as  a  counterclaim  to  plaintiff's  de- 
mand, damages,  which  he  allied  tmd  aoerned  to  htm  from  plaintiff's  refusal 
to  make  the  agreed  advances  of  money  required  to  complete  the  buildings. 

On  the  trial  defendant  Wood  aought  to  estebliah  an  oral  understanding  sub- 
stantially (naoo(nd  with  ttie  agreements  above  mentioned.  Some  of  hla  testi- 
mony was  excluded,  while  in  other  resp«^  it  was  admitted;  but  when  both 
■idea  eonelnded  the  introduction  of  evidence,  the  tact  of  the  agreements  by 
plaintiff's  officers,  with  the  sanction  of  the  board  of  directors,  suffldeatly  ap- 
peared from  defendant's  testimuny.  Thereupon  plaintiff's  counsel  requested 
the  eourt  to  direct  a  verdict  for  plaintiff^  which  was  (^posed  by  defendant'-e 
GOunael.  who  aaked  to  be  permitted  to  go  to  the  jury  on  the  question  of  the 
■greementa.  The  court  granted  the  motion,  and  directed  a  verdict  as  re- 
quested, aaalgnlng  as  the  ground  therefor  that  the  parol  agreemente  were  in- 
competent to  vary  or  contradict  tbe  terms  of  the  indorsement,  and  defend- 
ant's counsel  duly  excepted.  The  conclusion  of  the  evidence  offered,  nnd  the 
direction  of  a  verdict,  were  errors  for  which  tbe  judgments  and  order  ap- 
pealed from  must  be  reversed.  As  between  the  indorser  and  his  immediate 
indorsee  it  is  always  comprtent  to  show  by  parol  evidence  what  the  consider- 
ation for  the  indorsement  was,  and  that  tt  has  failed.  1  Rice,  Et.  p.  274;  2 
Rice,  Ev.  p.  1137,  and  cases  dted;  Rand.  Com.  Paper,  §  565;  Bookstaver  v. 
Jar^t,  60  N.  T.  146;  Isaacs  v.  Jacoha,  (Com.  PI.  N.  Y.)  8  N.  Y.  Supp. 
844.  So.  also,  it  Is  a  familiar  rule  in  equity  that  parol  evidence  is  admissible 
and  competent  to  show  tliat  a  written  instrument  which  is  absolute  on  its 
face  was  given  and  accepted  as  security  only.  {Horn  v.  KeUltas,  46  N.  Y. 
60^)  and.  though  equitable  relief  whs  nut  demanded  by  answer  to  the  com- 
plaint, and  the  court  below  was  without  jurisdiction  to  grant  affliraative 
equitable  relief,  defendant  could,  pursuant  to  tbe  provisions  of  the  Code  of 
Civil  Procedure,  (section  507,*)  avail  himself  of  a  defense  purely  equitable, 
{Cuahman  v.  Svctety,  [Com.  PI.  N.  Y.]  13  N.  Y.  Siipp.  428.)  It  Is  a  sufficient 
answer  to  the  proposition  of  respondent's  counsel  that  the  verdict  was  prop- 
erly directed,  though  the  ground  nssigned  therefor  may  have  been  erroneous, 
because  the  agrepnient  to  build  was  in  violation  of  plaintiff's  corporate  au- 
thority, and  therefore  ultra  vires,  that  plaintiff  Is  estopped  from  so  asserting 
to  the  extent  to  which  the  defemlant  has  performed  that  agreement  on  his 
part.  Arms  Co,  v.  BarlotOt  63  N.  Y.  62;  Lawson,  Rights,  Rem.  So  Pr.  p. 
630,  ami  cases  cited.  The  Judgment  of  the  general  and  trial  terms  of  the 
court  below,  and  the  order  denying  defendant's  motion  for  a  new  trial,  should 
be  reversed,  and  a  new  trial  had.  with  costs  to  appellant  to  abide  the  event. 
All  concur. 

1  "A  defendant  may  set  forth  In  bis  answer  as  many  defenm  or  ootmtondalmB,  or 
both,  as  he  haa,  whether  they  are  inoh  as  were  formerly  denominated  Legal  or  eont 
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anr  yobk  suppuocskt,  toU  20.  [C.  F.  N.  Y. 


Westcrn  Nat.  Bank  of  Cnr  or  New  Yobk  «.  Wood  et  aL 
{Common  PUcu  tif  New  Fork  CUv  and  Countu,  Oenma  Term.  Korember  7,  ISOS.) 

HeOOTIAVLI  InTRUKBKTB— AonOH  BT  iKTOBaBE— EQUITABLB  DSFBKBBa. 

It  i>  sn  equitable  dateiiBe  to  n  action  against  ttae  makar  of  a  promiuorr  noto 
that  the  indonee  took  It  with  notice  that  it  was  given  to  his  Immediate  Indoneriqr  tlM 

maker  as  a  security. 

Appeal  from  city  court,  general  term. 

Action  by  the  Western  National  Bank  of  the  City  of  New  York  against 
Frederick  Wood,  impleaded  with  J.  Wesley  Smith,  on  a  promissoty  note. 
From  a  judgment  of  the  general  term  of  the  city  court*  afflrmiog  a  jadgmant 
entered  on  a  verdict  for  pluintiff,  and  affirming  an  order  denying  a  motion  im 
the  minutes  for  a  new  trial,  defendant  appeals.  Reversed. 

For  report  of  decision  of  the  city  court,  see  18  N.  Y.  Supp.  718. 

Argued  before  Daly,  C.  J.,  and  Bisohoff  and  Pbyor,  J  J. 

Smith,  Bowman  A  Close,  {drtemaa  B.  Smith  and  Henry  H.  Bowman,  at 
counsel,)  for  appellant.    Charles  ff,  MaeLwn,  for  respondent 

Bisohoff,  J.  Plaintiff,  as  indorsee,  sued  defendant  Wood  to  recoTer  upon 
a  promissory  note  made  by  him  to  the  order  of  J.  Wesley  Smith,  by  whom  It 
was  Indorsed,  and  thereupon  delivered  by  Wood  to  the  Homestead  Bank,  be- 
fore maturity.  Wood  did  not  dispute  tlie  making  of  the  note,  nor  Its  deliv- 
ery to  the  Homestead  Bank,  but  asserted,  as  a  defense  to  any  liability  on  his 
part,  that  tlie  note  was  made  and  delivered  to  the  Homestead  Bank  to  secure 
it  for  the  repayment  of  an  equivalent  sum  advanced  to  Wood  to  enable  him 
to  complete  certain  buildings,  then  inicourse  of  constructlun.  for  their  joint 
account;  that  it  was  agreed  that  the  sum  so  advanced  should  be  repaid  out  of 
the  proceeds  of  a  permanent  loan  upon  or  the  sale  of  the  buildings,  when 
completed,  and  not  otherwise;  that  the  buildings  were  neither  completed  nor 
sold,  and  that  the  loan  had  not  been  procured;  and  that  plaintiff  received  tbe 
note  from  the  Homestead  Bank  with  knowledge  of  the  facts.  On  the  trial, 
defendant  Wood  testified  to  the  fact  of  an  oral  underatauding  between  him- 
self and  the  officers  of  the  Homestead  Bank,  with  tbe  sanction  of  its  board  of 
directors,  substantially  in  accord  with  the  agreement  above  mentioned,  and 
that  plaintiff's  castiler  had  knowledge  thereof  before  the  note  was  indorsed 
and  transferred  by  the  Homestead  Bank  to  plaintiff.  When  both  sides  rested, 
plaintiff's  counsel  moved  for  the  direction  of  a  verdict  for  plaintiff,  which  was 
opposed  by  counsel  for  defendant,  who  asked  that  tbe  fact  of  tbe  agreement 
be  submitted  to  the  jury  for  determination.  The  court  granted  plaintiff's 
motion,  and  defendant  duly  excepted. 

The  facts  appearing  in  evidence  from  defendant  Wood's  testimony  consti- 
tuted a  complete  defense  to  his  liability  on  tbe  note,  and  it  was  therefore 
error  to  direct  a  verdict  for  the  plaintiff,  for  which  tbe  judgment  and  order 
appealed  from  must  be  reversed.  Precisely  the  same  question  has  been  de- 
termined by  us  in  Bank  v.  Wood,  20  N.  Y.  Supp.  640.  The  action  was  b<K 
tween  indorsee  and  indorser,  while  here  it  is  between  an  indorsee  with  no- 
tice and  maker;  but  what  has  been  said  with  reference  to  the  one  applies 
with  equal  force  to  the  other.  Tbe  judgments  of  tbe  general  and  trial  terms 
of  the  court  below,  and  the  order  denying  defendant's  motion  for  a  newtriaU 
should  be  reversed,  and  a  new  trial  had,  with  costs  to  the  ^>pellaiit  to  at4de 
the  event.  All  concur. 
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Van  Bovtbn  «.  Fx.Bi8CHiCA2nr. 

{Common  Pl«a$  of  Sea  Yorlt  City  and  CmmtUt  OenenU  Term.  Somnter  T,  ISBiL) 

1.  Hastkk  Aim  Bbxtavt— Master's  Liabilitt — Careless  Dritiito  bt  Sbktakt. 

la  an  action  for  personal  Injuries  oocaslooed  by  the  ae^llgeaoeof  dflfendanVa 
dxlver  Is  coUldlog  with  plaintiff  on  a  street  crosiinv,  It  appeared  that  plaintiff  bad 
crossed  to  within  four  teat  of  theoarb;  that  defendaot'saorse,  which  theretofore 
had  been  gentle  and  manageable,  waa  frightened  byajMaslng  eteratad  railroad 
train,  reared,  shied,  and  owlded  with  and  injured  plaintiff.  Twoof  {daintlfPawlu 
nesses  testified  that  the  horse  approached  the  orosung  at  full  speed,  and  appeared 
Dot  to  be  wholly  under  the  driver's  control.  The  driver  and  his  assistant  testified 
for  defendant  that  the  horse  was  being  drlVen  at  an  ordinary  gait ;  that  tbe  driver 
did  not  lose  control  until  the  horse  shied;  that  they  warned  plaintiff  when  he  was 
within  four  feet  of  the  curb  and  twen^  feet  ahead  of  the  horse;  and  that,  before 
plaintid  reached  the  curb,  the  horse  was  so  close  that  when  It  shied  itcollided  with 

elalntlff.  Held,  that  tbe  jury  was  warranted  in  flading  tbe  driver  Degligent,  either 
I  thai  be  had  control  of  the  horse  when  it  became  frightened,  twenty  feet  from 
plaintllt,  and  ooold  have  checked  It,  or  in  that  be  was  driving  at  an  inordinate  rate 
of  speed  when  tbe  horse  became  frightened,  and  could  not  check  the  horse,  since 
the  jury  was  not  boond  to  believe  aefeodanVs  wltnessee,  who  were  obargeable 
with  tna  consequences  of  their  recklessness,  and  interested  in  the  reault  of  the 
action. 

%.  Samb— Fhozimatb  Cause— Provixcb  op  Jdrt. 

The  passing  train  and  the  negligent  driver  were  concurrent  causes;  and,  as  the 
accident  was  attributable  to  either  or  both,  it  Is  for  the  jury  to  determine  which 
was  tbe  proximate  cause. 

S.  Same— CoNTBiBUTORT  Neoliqence— Evidence. 

Plaintiff  was  not  guilty  of  contrlbatory  negUgenoe,  as  he  waa  lawfully  on  the 
orosslng,  and  could  not  reasonably  anticipate  the  driver's  recklessness  In  notcbeck- 
iDg  the  Doreet  and  as  It  does  not  appear  that  be  heard  the  warning,  or,  bearing  it, 
tbat  tbe  time  Intervening  between  it  and  tbe  collision  was  sufficient  to  enable  bim 
to  appreciate  the  direction  from  which  danger  was  threatened,  and  to  deliberate 
on  a  means  of  escape. 

Appeal  from  trial  term. 

AcUon  by  Walter  Van  Honten  against  Charles  Flelschmann  to  recover  for 
personal  Injuries  sustaineO  in  a  collision  with  defendant's  horse,  caused  by 
the  negligence  of  defendant's  driver.  From  a  Judgment  entered  on  a  verdict 
for  plaintifC,  and  from  an  order  denying  a  motion  for  a  oew  trial  on  the  min- 
mtes,  defendant  appeals.  Affirmed. 

Argued  before  Dalt,  C.  J.,  and  Bisohoff,  J. 

C  Bainhridge  Smithy  for  appellant.   Janua  Jfofocn,  for  respondent. 

BiscnoFF,  J.  As  tbe  exceptions  taken  to  tbe  ruling  of  the  trial  Judge,  In 
the  at]mlssion  of  evidence  for  the  plaintiff,  objected  to  on  behalf  of  the  de< 
fendant,  and  to  his  refusal  to  charge,  are  not  specialty  urged  on  this  appeal, 
we  refrain  from  discussing  them  at  length.  They  h:ive,  however,  been  sev- 
erally exiimined,  nnd found  to  be  invalid  for  the  assignment  of  error.  On  the 
trial  it  was  insisted  fur  tbe  defendant  tbat  the  evidence  was  Insufllcient  to 
establish  his  responsibility  for  the  injuries  resulting  to  the  plainlift  from  the 
accident,  and  two  several  motions  for  dismissal  of  the  complaint  on  that  ground 
were  made  and  denied, — one  when  plaintiff  rested,  and  the  other  upon  the 
close  of  the  evidence  for  both  sides.  Whatever  defect,  however,  there  may 
have  been  in  plaintiff's  proof  at  the  time  of  the  first  motion,  was  curable  by 
evidence  introduced  after  its  denial,  (lioad  Co,  v.  Thatcher,  11  K.  Y.  102, 
112;  Tiffany  v.  St.  John,  65  K.  Y.  314, 317.)  though  as  a  part  of  the  defend- 
ant's case,  {Painton  v.  Railroad  Co.,  83  N.  Y.  7;)  and  plaintiff's  xijfht  of 
recovery  must  be  measured,  tlierefore,  by  the  evidence  as  it  stood  when  the 
case  waa  submitted  to  the  jury.  A  motion  for  a  new  trial  was  also  made  on 
behalf  of  the  defendant  on  the  several  grounds  specified  in  section  999  of  the 
Code  of  Civil  Procedure,  which  was  likewise  denied,  and,'  as  the  several  mo- 
tions were  founded  upon  the  alleged  insufficiency  of  the  evidence,  they  may 
be  properly  discussed  as  one.   The  facts  undisputed  are  that  defendant  U  the 
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aurrfving  partner  of  FlelBchmann  &  Co.;  that  the  team  with  which  plaintiff 
oollided  waa  the  property  of  Ills  firm,  arid  ttn  driver  thereof  at  the  time  uf  the 
coMalon  in  Its  emplof;  tbM  plalnUfC  was  prooeediBg  alMg  the  weaiteriy  aids 
of  Greenwteh  Btrect*  In  a  aoatherlir  dlieotion,  intending  to  exom  Vwrj  street, 
afid  tiiat  be  had  anoeeeded  in  oroaali^  to  within  nboat  four  feet  at  the  carb 
of  the  southerly  sidewalk  of  Perry  stre^  when  be  was  strode  by  defendant*8 
team,  which  v^as  approaching  Greenwich  street,  along  Ferry  street,  in  an 
easterly  direction;  and  that  the  Tiolenoe  of  his  contact  with  defendant's  team 
had  the  effect  of  throwing  ^slnttff  against  an  elerated  railroad  pillar  aitnated 
near  the  curb*  with  ancb  force  that  he  sustained  the  Injuries  complained  of. 
The  unchallenged  evidence  tor  the  defendant  to  that  efteet  also  establishes 
the  accuracy  of  his  contenUon  that,  when  the  team  reached  Uie  cmsing  along 
which  plaintiff  was  at  the  time  proceeding,  the  horse,  which  theretofore  had 
been  of  uniformly  gentle  and  manageable  disposition,  was  frightened  by  a 
pasting  elevated  railroad  train,  reared  aiid  shied  in  the  direction  of  the  plain- 
tiff, and  thus  caused  the  collision.  Holmes,  a  wimess  for  tbe  plaintifl.  said 
that  Just  before  the  collision  he  saw  the  team  approaching  along  Perry  street 
at  f  nil  speed,  estimated  by  him  to  be  at  the  rate  of  seven  miles  an  hour,  jump- 
ing and  galloping,  and  in  the  act  of  running  away,  while  the  driver  was  bold- 
ing  on;  and  Burke,  another  witness  of  plHintifF,  partly  corroborates  Holmes 
by  sayidg  that  the  horse  did  not  appear  to  be  wholly  under  tbe  control  of  the 
driver.  As  the  shying  of  a  horse,  or  tbe  running  away  of  a  team,  is  not  nec- 
essarily the  result  of  any  careleas  or  negligent  act,  negligence  of  the  driver 
cannot  be  Inferred  therefrom,  {Quintan  v.  Raili-oad  Co.,  4  Daly,  487,  488; 
ffottioald  V.  Bernheimer.  6  Daly,  212;  O'Brien  v.  Miller,  [Conn.]  22  Ail.  Hep. 
544;£Ktton  v.  2?r£nA.  51  Conn.  312;  Brown  v.  Collins,  f^TA.'B.^l;  Turner 
V.  Buchanan,  82  Ind.  147;)  and  the  facts,  so  far  as  they  have  been  recited, 
may  be  conceded  to  be  insufficient  to  entitle  plaintiff  to  recover;  but  when 
defendant  called  as  witnesses  Luhman,  the  driver,  and  Gerdes,  his  assistant, 
thciy  denied  that  the  horse  had  at  any  time  run  away,  become  unmanageiible, 
or  lost  to  tbe  control  of  the  driver,  until  it  shied,  as  already  stated.  Both 
Luhman  and  Gerdes  also  maintained  that  the  team  was  being  driven  at  an 
ordinary  gait  or  "dog  trot,"  thus  contradicting  Holmes  to  the  efTect  that  its 
speed  was  at  the  rate  of  seven  miles  an  hour;  and  they  further  agree  tlut 
when  they  first  saw  plaintiff  on  the  crossing  he  was  four  feet  from  the  curb 
of  the  southerly  sidewalk,  and  they  about  twenty  feet  west  of  him,  on  Ferry 
street;  that  at  this  time  they  uttered  their  first  warning;  and  that  before 
plaintifl  had  succeeded  in  reaching  the  curb  the  horse  was  ao  close  upon  him 
that  when  it  shied  ut  the  crossing  it  threw  him.  as  stated.  The  testimony  of 
Luhman  and  Gerdes  implies  a  confession  of  recklessness  to  a  degree  amount- 
ing almost  to  a  wiinton  and  culpable  disregard  for  the  safety  of  human  life 
and  limb.  Why  did  they  undertiike  to  warn  the  plnintlfl  while  still  twenty 
feet  distant  from  him  ?  That  they  did  so  seems  susceptible  of  but  two  expla- 
nations: Either  the  horse  had  then  already  become  frightened  by  the  passing 
train,  or  it  Is  true,  as  Holmes  said,  that  the  team  w^as  being  driven  at  an  inordi- 
nate rate  of  speed.  From  which  waa  danger  apprehended?  If  from  the  fright- 
ened horse,  might  not  tlie  jury  have  found  from  the  facts  thiit  it  was  of  uni- 
formly gentle  and  manageable  disposition,  and  that  it  was  being  driven  at  an 
ordinary  gait,  and  was  under  control  of  the  driver;  that  its  for  ward  course  could 
have  been  checked  within  the  twenty  feet  remaining  between  It  and  the 
plaintiff,  If  proper  effort  in  that  behalf  bad  been  made?  If  the  danger  was 
apprehended  from  the  team's  inordinate  rate  of  speed,  could  not  the  jury  have 
concluded  that  the  driver  was  powerless  for  the  time  being  to  stop  the  team 
within  tbe  distance  remaining  to  the  crossing,  in  time  to  avoid  injury  to  the 
plaintiff,  though  he' bad  endeavored  to  do  so?  Wethiok  the  evidence  Iscapa- 
ble  of  either  inference,  and  the  jury  were  not  bound  to  believe  tlie  statements 
■f  either  Luhman  or  Gerdes  that  efforts  to  avoid  injury  to  tbe  plaintiff  were 
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made.  Both  of  these  wltn  esses  were  directly  ^argeable  with  themnteqaencies 
«f  their  reckLessness,  and  interested  in  tb«  resuU  ot  the  action.  Slwood  t. 
TeUffraph  Co.,  45  N.  T.  549;  Honegger  v.  WetUtein,  94  N.  Y.  252;  Bank  T. 
JHt/tadmf,  123  N.  Y.  191,  25  N.  £.  Rep.  402.  That  the  teafn  was  being 
driven  at  an  inordinate  and  reckiess  rate  of  speed  is  rendered  the  more  plauai- 
ble  from  the  adoaissioos  of  Luhman  and  Gerdes  that  it  had  proceeded  cJoseto 
Ihe  plaintiff,  a  distance  of  tweut/  feet,  before  the  latter  liad  as  fet  succeeded 
in  crossing  the  four  remaining  feet  between  liim  and  the  curb. 

Either  (rf  the  Inferences  mentioned  would  establish  the  driver's  negiigence, 
lor  which  the  defendant,  liis  master,  could  be  held  answerable.  Driving  «t 
an  uonsoal  rate  of  speed,  even  in  acit}r  street,  has  been  held  not  to  constitute 
negligence  per  <e,  {Crocker  v.  Jce  Co.,  92  N.  Y.  652;)  but  it  is  «  circumstance 
to  be  considered,  with  others^  in  determining  whether  or  not  the  driver's 
carelessness  or  negligence  caused  the  injury.  (Shear,  H.  Keg.  g  305;)  and, 
because  the  lawful  presence  of  pedestrians  on  the  street  crossing  of  a  popu- 
lous city  may  be  reasonably  apprehended,  the  law  imposes  the  duty  upon  Um 
driversof  horses  and  vehicles  to  exercise  a  reasonable  degree  of  care  and  pre- 
caution in  approacliing  them  to  avoid  Injury;  and,  if  the  driver  fails  to  look 
out  for  pedestrians,  or,  seeing  them,  omits  to  exercise  reusonable  care  to 
avoid  injury  to  them,  he  Is  chargeable  with  negligence,  {Murphy  t.  Orr,  96 
N.  V.  14;  Birkett  v.  Ice  Co.,  110  N.  Y.  504.  18  N.  E.  Uep.  lOS;)  and  it  is 
the  elemep/of  concurrent  neglipenceof  the  driver  which  distinguishes  the 
present  case  from  QotitDold  v.  Bemheimer,  6  Daly,  213;  Quinlan  v.  Rail- 
road Co..  4  Daly,  487;  Hammock  v.  White,  11  C.  B.  (X.  6.)  588;  Herrich 
V.  fittZZ^tow.  12C  Mass.  576;  Brovm  v.  CoUina,  53  N.  H.  442;  and  others 
dtrd  in  thj  brief  at  tlte  learned  counsel  for  the  appellant, — in  each  of  which 
absence  cf  all  concurrent  fault  or  blamablenees  on  the  part  of  the  driver  was 
either  prov»l  or  conceded. 

It  is  urged  that,  even  conceding  the  driver's  negligence,  the  accident  was 
directly  du»  to  tbf  shying  of  the  horse,  which  the  driver  could  not  reasonably 
have  apprehended,  and  that  this  was  caused  by  the  passing  train:  therefore 
the  pBBS'itg  train  was  the  proximate,  and  the  driver's  negligence  the  remote, 
carse,  ano  defendant  cannot  be  made  answerable.  Whether,  however,  a 
cans*  whlf^L  contributes  to  an  accident  is  proximate  or  not  is  not  determined 
wit^  reference  to  the  order  in  which  the  several  oontributing  elements  suc- 
ceed one  another,  but  with  reference  to  the  efficiency  of  these  elements,  (16 
Ara^r.  £;  Eng.  Enc.  Law.  pp.  436.  444;  8  Lawaon.  Itights.  Hero.  &Pr.  p. 
1748.  g  1029;)  and  so  it  wns  held  in  McCahUl  v.  Kipp,  2  K.  D.  Smith,  413, 
that  a  driver  who  left  his  horsn  8t»nding  unhitched  and  unattended  In  the 
street  was  liable  for  the  injuries  caused  by  the  running  away  of  the  horse, 
although  the  runaway  would  not  liave  occurred  but  for  the  act  of  a  stranger 
in  frightening  the  animal,  and  though  the  driver  used  all  reasonable  effort  to 
stop  the  animal  after  It  had  started. 

From  the  evidence,  also,  it  was  competent,  as  before  stated,  for  the  jury  to 
find  that  the  driver  was  negligent  in  not  checking  the  onward  course  of 
the  team  when  the  hone  first  became  frightened,  ^  feet  distant  from  the 
plaintiff,  or  that  when  It  became  so  frightened  he  was.  because  of  its  inordi- 
nate rate  of  speed,  powerless  to  stup  the  team.or  turn  it  aside  within  the  dis- 
tance remaining  between  it  and  the  plaintiff,  when  the  driver  first  saw  him 
on  the  crossing,  so  that  both  the  passing  train  and  the  driver's  negligence 
were  concurrent  causea.  equally  efficient  in  produolng  the  result;  and,  su<4i 
being  the  case,  the  accident  is  attributable  to  both  or  either,  and  it  Is  for  the 
Jury  to  determine  which  of  them  is  the  proximate  cause.  HaughtfoJing  v. 
Shelly,  ^upO  S.ir.  T.  Supp.  904;  WhUtah^  v.  Canal  Co.,  Id.  576;  Bing  v* 
echoes,  77  S.  T.  90;  ShrgoU  v.  Mayor,  etc.,  96  N.  Y.  264.  288;  Searlee  r. 
BaUvfoy  Co,,  101  K.  7.  661.  6  IT.  £.  Bep.  66;  Taylvr  v.  Ctt^  <tf  Tonlm^» 
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105  N.T.  202.  208.  11  TS.  E.  Rep.  642;  Bunting  v.  Bogsett,  {Pa.  Sup.)  21 
Ati.  Kep.  31,  33,  34;  Phmtpn  v.  Railroad  Co.,  127  N.  Y.  667,  27  N.  E. 
Rep.  978. 

So,  also,  we  are  of  the  opinion  thnt  it  safllciently  appean  from  theevldence 
that  plaintiCF  was  free  from  alt  contributory  negligence  in  caasing  the  acci- 
dent He  was  lawfully  upon  the  crossing,  and  had  a  right  to  assume  that  the 
driver  of  the  vehicle  would  approach  It  with  that  degree  of  care  which  the 
law_  imposes  upon  him  ns  a  duty,  {Mttrphy  v.  Orr,  supra,)  and  could  not 
reasonably  have  anticipHted  the  driver's  reclilessness  In  not  checking  his 
horse.  It  does  not  appear  that  he  heard  the  warning,  or,  hearing  it,  that  the 
time  intervening  between  it  and  the  collision  was  reasonably  sufficient  to  liave 
enabled  hfm  to  appreciate  the  direction  from  which  danger  was  threatened, 
and  to  have  deliberated  upon  n  means  of  escape,  {Quill  v.  Railroad  Co., 
[Com.  PI.  N.  Y.]  11  N.  Y.  Supp.  80,  affirmed  in  126  N.  Y.  629,  27  N.  E.  Hep. 
410;)  and  absence  of  contributory  negligence  is  sufficiently  shown  ff  it  ap- 
pears from  the  clrcamstances  attending  the  Injury.  (  Warner  v.  Railroad 
Co.,  44  N.  Y.  465.  471;  Johmon  v.  Railroad  Co.,  20  N.  Y.  65;  ffart  v. 
Bridge  Co.,  SON.  Y.  622.)   The  judgment  and  order  ahould  be  aflHrmed. 

Jadgment  and  order  affirmed,  with  costs. 


AlCERICAN  ArTISTIO  GOLD  StAHPINO  Oo.  «.  OLEXS  FaLU  ISB.  GO. 

(Common  Pleat  of  Ncio  York  City  and  County,  General  3'emt.   NoTember  7,  ISQii.) 

1.  Iiisniu.KCB — Unco^itioxal  Ownership— Chattel  Mortqaob. 

The  provision  in  apolicy  that  its  validity  shall  depend  oo  the  "uacondttlonal  and 
sole"  ownership  of  the  oroperty  by  the  losared  refers  only  to  the  quality  of  the  i&- 
snred's  title,  and  the  policy  Is  not  vitiated  by  the  existence  of  a  ohattel  mortgage 
on  the  properly  Insured. 

9.  Same— ErFECT  of  Breach— Distributer  Risks. 

A  policy  which  was  issued  for  one  entire  premlam,  and  in  which  the  risk  wis 
distributed  by  limiting  it  to  9500  on  a  stock  oi  goods  and  tSOO  on  flztures,  provided 
that  the  "entire  policy  shall  be  void  if  the  subject  of  Insaraoce  be  personal  prop- 
erty, and  be  or  become  incumbered  by  a  ohattel  mortage.  "  Held,  Uiat  the  policy 
was  invalidated  as  to  the  fixtures  by  the  existeoce  ox  a  ohatt«l  mortgage  on  them, 
but  remained  ita  effect  with  respect  to  the  stock  of  gooda  MerrUl  r.  ihirurance 
Co.,  78  N.  T.  468,  followed. 

&  Sake— Am-IOATIOH- CoHOBALMEItT. 

The  failure  of  the  insured  to  disclose  tbe  existence  of  a  chattel  mortgage  on  the 
fixtures  did  not  amount  to  cooceaiment  where  there  was  no  evidence  that  the  ap- 

{illoation  for  insurance  required  liens  or  Incombranoes  to  be  stated,  and  thattM 
usurer  desired  information,  and  inquired  of  tbe  insured  oonoemlng  sncAi  matters 
before  the  issuance  of  the  policy. 

Exceptions  from  trial  term. 

Action  by  the  American  Artistic  Gold  Stamping  Company  against  the  Qlens 
Falls  Inanrance  Company  on  a  polity  of  insurance.  Verdict  for  plaintiff, 
anl^ect  to  opinion  of  general  term,  directed  by  tlie  trial  court.  Defendant  ex. 
cepts,  and  plaintiff  mova  for  judgment.  Exoeptlona  overraled,  and  motion 
giunted. 

Ai:gaed  bffore  Dalt.  C.  J.,  and  Bibchofp,  J. 

Thomaa  itrennan,  tor  plaintiff.  Thomas  3f,  Wyatt,  {Auguat  Kohn,  of 
connsel.)  for  defendant. 

BiscROFr,  J.  This  action  was  brought  to  recover  upon  a  policy  of  Insur* 
ance  against  toss  by  fire  in  a  sum  not  exceeding  $1,009,  issued  by  defendant 
to  tlie  plnintiff,  and  affected  certntn  stock  and  Hxtures  at  47  Yesey  street,  in 
tbe  city  of  New  York,  of  which  it  is  admitted  plaintiff  was  the  owner.  The 
policy  was  issued  for  one  entire  premium,  and  the  risk  was  distributed  by 
limiting  it  to  9500  on  tlie  stock  and  a  like  amount  on  the  fixtures.  It  was 
therein  provided  that  "ttiis  entire  policy  shall  be  void  if  the  insured  has  con- 
cealed or  misrepresented,  in  writing  or  otherwise,  any  material  fact  or  cir^ 
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enmstance  concerolog  this  insurance,  or  tHe  subject  thereof,  or  If  the  Interest 
of  the  Insured  in  the  propertj  be  not  traly  stated  therein,  or  In  case  of  any 
fraud  or  false  sweiiring  b;^  the  Insured  touching  any  matter  relating  to  this 
insurance,  or  the  subject  thereof,  whether  before  or  after  a  loss.**  Also  that 
"this  entire  policy,  unless  otherwise  provided  by  agreement  indorsed  hereon 
or  added  hereto,  shall  be  void  *  *  *  if  the  interest  of  the  insured  be 
other  than  an  unconditional  and  sole  ownership,  or  If  the  subject  of  insuranco 
be  personal  property,  and  be  or  become  incumbered  by  a  chattel  raortgnge;" 
and  that  the  policy  was  to  l>e  regarded  as  made  and  accepted  subject  to  those 
conditions.  At  the  time  of  Issuing  tbe  policy  the  fixtures  were  incumbered 
by  a  cliattel  mortgage,  of  which  fact  defendant  had  not  been  previously  In- 
formed, nor  did  defendant  mabe  inquiry  to  ascertain  If  there  was  any.  Tbero- 
after  the  stock  and  fixtures  were  damaged  by  fire.  Proofs  of  loss  were  sub- 
mitted to  defendant,  and  it  is  mutually  conceded  by  the  parties  that  the  pro- 
portion of  the  loss  which  the  policy  under  review  bears  to  the  total  amount  of 
insurance  is  •312.58  on  the  stock,  and  S152.78  on  the  fixtures.  Defendant 
refused  payment  of  both  sums,  on  the  ground  that  the  policy  was  avoided  by 
tite chattel  mortgage,  and  in  answer  to  the  complaint  interposed  as  afBrmatlve 
defenses  that  plaintiff  was  not  at  the  time  of  Issuing  the  policy  the  "uncondi- 
tional and  sole"  owner  of  the  property  Insured  because  of  the  outstanding 
chattel  mortgage  on  the  fixtures,  and  that  pursuant  to  the  terms  of  the  policy 
it  was  to  be  totally  void  if  the  "subject  of  insurance"  was  thus  Incumbered. 
Tbe  learned  trial  judge  dismissed  the  complaint  as  to  the  loss  on  fixtures,  and 
directed  a  verdict  for  the  plaintiff  for  the  amount  of  the  loss  on  stock,  sub- 
ject to  tbe  opinion  of  the  general  term,  to  which  direction,  as  well  as  the  re- 
fusal of  the  judge  to  dismiss  the  complaint  as  to  both  items,  due  exception 
was  taken  by  dSendant's  counsel.  Plaintiff  now  moves  for  judgment  on  the 
verdict. 

The  motion  should  be  granted.  Tbe  provision  of  the  policy,  to  the  effect  that 
its  validity  shall  bedependent  upon  plaintiff's  "unconditional  and  sole"  own- 
ership of  the  property  insured,  had  reference  only  to  the  quality  of  plaintiff's 
title,  not  to  liens  and  incumbnnces  on  tbe  property,  and  tbe  policy  was  there- 
fore not  rendered  void  because  of  the  chattel  mortgage.  Conover  v.  Insur- 
afwe  Co.,  1  N.  Y.  290;  Savage  v.  Inturanne  Co,,  62  N.  Y.  503;  Noyes  v.  In- 
aurartee  Co.,  54  N.  Y,  668;  Felton  v.  /Twurarw*  Co.,  77  K.  Y.  606;  Carson 
T.  Inauranca  Co.^  43  N.  J.  Law.  SOO;  Insurance  Co,  v.  Walah,  54  III.  164; 
Tnwrance  Co.  v.  SpanhnithU,  52  111.  hSi\  Insurance  Co.  v.  Kelly,  32  Md.  421; 
Hubbard  v.  Inturarvie  Co.,  33  Iowa,  825;  Kronk  v.  Insurance  Co.,  91  Pa. 
St  300;  Strong  v.  Inauranee  Co.t  1  Alb.  Law  J.  162;  Qrean  v. /tuurance 
Co..  17  Hun,  467. 

Tbe  policy,  however,  was  Invalidated  as  to  the  fixtures  by  the  mortgage 
onder  tbe  provision  that  it  should  be  void  If  the  subject  of  insurance  be  in- 
cumbered by  a  chattel  mortgage,  but  remained  effective  with  reference  to  tbe 
stock.  Having  made  the  property  distinct  subjects  of  insurance  by  separately 
valuing  it,  by  distributing  tbe  insurer's  risk  among  the  several  subjects  of 
insurance,  and  limiting  Its  risks  as  to  each,  the  parties  to  the  contract  will 
be  deemed  to  have  intended  as  many  distinct  insurances  as  there  may  be  sub- 
jects of  insurance;  and  the  avoidance  of  the  policy  by  breach  of  its  condition 
as  t'-  one  of  the  subjects  of  Insurance  wilt  not  bave  the  effect  of  avoiding  it 
as  to  the  others,  in  the  absence  of  language  clearly  Indicating  that  such  was 
the  intention  of  the  parties.  Trench  v.  Iruuranoe  Co.,  7  Hill,  122;  Burrtll 
T.  Inauranet  Co,,  1  Edm.  Sel.  Gas.  283;  i^oye*  v.  inturance  Co,,  54  N.  Y.  668; 
Merrill  v.  Inauranee  Co.,  73  N.  Y.  463;  Schuster  v.  Insurance  Co.,  102  N. 
T.  260.  6  N.  B.  Bep.  406;  Pratt  t.  Insurance  Co.,  ISO  N.  Y.  207,  29  N.  E. 
Bep.  117;  Smith  t.  Insurance  Co.t  47  Hun.  30;  Woodward  v.  Insurance 
Co..  82  Hnn»  866;  ifefl'orran  v. /fuuranos  Cu.,  54  Yt.  211;  Insurance  Co, 
Walsh,  64  III.  164.  It  is  true,  as  counsel  for  defendant  observee,  that  the 
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cases  hitherto  decided  hy  the  eourto  of  this  state,  ao  far  as  they  have  bean  » 
ported,  were  those  wherein  the  polic/  applied  to  botb  real  and  persoiial  prop- 
erty, and  BO  differ  from  the  one  under  review,  in  which  the  policy  afnoted 
personal  property  only,  but  we  foil  to  see,  because  of  this  diffeFence,  any 
ground  for  departure  from  the  reported  decisions.  These  were  not  put  upon 
the  ground  that  all  of  tlw  property  inaured  was  not  ct  the  same  species,  and 
the  principles  underlying  the  decisions,  and  elaborately  stated  in  Merrill  v. 
iTimrance  Co.,  supra ,  are  no  less  applicable  to  a  p<dicy  insuring  distinct  sal>- 
jects  of  insurance,  all  being  penonal  property,  than  to  one  Insurlag  real  ud 
personal  property;  and  the  distinction  here  sought  to  be  made  was  not  neog- 
nized  in  Inmrofiee  Co.  v.  Walsh,  64  JIL  164,  where  the  subjaoto  at  inauraoca 
con^ted  of  diatlnct  parcels  of  real  property,  and  the  policy  was  held  Talid  am 
to  one  and  avoided  as  to  the  other.  We  are  requested,  also^  to  obswre  that 
the  policy  before  ua  reads  Uiat  "this  entire  policy  shall  be  void,"  etc.*  while 
in  the  reported  casps  the  word  "entire"  was  absent,  but  we  fail  to  appreciate 
any  additional  force  from  the  language  here  employed.  Under  the  ruling  ct 
iferrUl  t.  Insurance  Co,,  it  can  have  no  other  effect  than  to  invalidate  the 
ptdicy  only  as  to  the  subject  of  insurance  In  respect  to  which  the  oondiUon 
of  insurance  was  broiken  or  remained  unperformnl. 

As  a  last  objection  to  the  granting  of  plaintifl'a  motion  for  judgraent*  de> 
fendanVs  counsel  urges  that  the  poII<>y  is  invalidated  because  plaintiff  cod- 
oealed  or  misrepresented  the  existence  of  the  chattel  mortgage  when  It  ap- 
plied for  and  received  the  policy.  This  was  not  among  the  defenses  int«r- 
posed  by  the  answer,  but.  assuming  that  it  was,  there  was  no  evidence  to 
support  it  on  the  trial.  The  case  fidls  to  disclose  that  there  rfas  ever  at  any 
time  before  the  policy  was  issued  even  the  remotest  discussion  or  correspond 
ence  concerning  Hens  or  incumbrances  on  the  property  insured,  or  part 
thereof,  and  where  there  is  no  representation  there  can  be  no  "  mlsrepreera- 
tation." 

It  remains  to  inquire  what  evidence  there  is  of  "concealment**  Conceal- 
ment ia  the  willful  witholding  of  some  facts  material  to  the  risk  which  tbe 
insurer  had  a  right  to  know  and  which  the  insured  was  under  a  duty  to  dia- 
dose.  5  Lawson,  Rights.  Rem.  &  Pr.  p.  S520,  g  2060.  But  plaintiff  and  its 
officers  and  f^euts  cannot  be  said  to  have  willfully  withheld  any  material  fact 
from  defendant's  knowledge  unless  they  knew,  or  had  reason  to  know,  that 
the  information  was  required  by  it.  There  is  nothing  before  us  ttom  wbicfa 
we  may  ascertain  that  tlie  application  for  insurance  required  that  ttie  U«is 
or  incumbrances  be  stated,  or  that  inquiry  was  at  any  time  before  tbe  poli^ 
was  issued  made  of  plaintiff,  its  officers  or  agents,  respecting  theee  mattezs, 
and  in  the  absence  of  every  intimation  that  such  was  desirad  plaintiff  was 
under  no  duty  to  disclose  tbe  particulars  of  Its  interest  In  the  property  in- 
sured. Cross  V.  Insurance  Co.,  132  N.  Y.  133.  30  N.  E.  Rep.  31*0;  Tpler  t. 
Insurance  Co.,  12  Wend.  607;  Turner  v.  Burrows,  5  Wend.  Ml;  BurriU  v. 
Insurance  Co.,  5  Hill,  ISH.  It  cannot,  therefore,  be  successfully  said  that 
there  was  "concealment."  Defendant's  exceptions  should  be  overruledi  and 
plaintiff's  motion  for  Judgment  on  the  verdict  granted,  with  coats. 


HuaoxMB  0t  at  9.  Hahhattah  Rt.  Oo. 

(Common  Pleas  of  Sew  York  City  and  County,  General  Term.  NoTember  T,  UBI.) 

CUTATKD  RaILSOASS— APPBOPRIATIOJT  Ot  EaBBHBKTS— USABUKB  OV  DaMAOIS. 

In  SD  action  for  damages  for  tbe  maintenance  and  operation  of  an  elevated  rail- 
road In  tbe  street  In  front  of  plalnttS's  property,  it  la  error  for  ihe  court  to  ohargv 
that  the  jnry  ataould  not  abate  anytbinff  oi  tbeir  award  to  plaintiff  on  aooonatof 
an  enhancement  in  the  ralne  of  the  premises  from  the  presence  of  the  taUroad,  If 
■noh  enhancement  ot  value  was  llkewlae  imparted  to  other  property  not  ritoated 
OBthastreet.  B<Am v.  AoUrood Co., SB N.  K  Bap.  SU,  190N. Y. Sniaad  Aec^ 
T.  Jtailnxul  Co..  80  K.  E.  Bep.  499, 181 N.  T.  SOB,  ItiUowed. 
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AppMl  from  trial  term. 

Action  by  John  P.  Hugglns  and  otbeia  against  the  Manhattan  Hallway 
Company  for  damages  from  the  maintenance  and  operation  of  an  elevated 
railroad  In  firont  of  plalntifb*  premises.  From  a  Judgment  entered  on  a  vef 
diet  for  plaintlth,  and  from  an  order  denying  a  new  trial,  defendant  appeals. 
Bcverud. 

Ai^gued  before  I>az.t«  0.  J.,  and  Bisohoff  and  Prtob,  JJ. 
Daviet  (&  Apollo,  {JvlUn  T.  Davies  and  Bratnard  Toilet  of  oounsel*)  for 
appellant.   Bachett  it  Lang,  [Quemiej/BackstUot  counsel,)  for  respondents. 

Pryor,  J.  The  appellant  Impeaches  the  Judgment  for  error  in  the  charge 
and  in  the  admission  of  evideuce,  but,  as  we  are  of  the  opinion  that  the  tirst 
ground  of  reversal  Is  sufficient,  the  second  may  be  dismissed  from  consid- 
eration. 

The  quantum  of  damage  sustninpd  by  plaintiffs  from  the  Invasion  and  ap- 
propriation of  their  easements  in  the  street  by  defendant's  railroad  was  the 
subject  of  strenuous  controversy  between  the  parties,  and  was  submitted  to 
the  judgment  of  tlie  jury  upon  evidence  of  an  extremely  uncertain  and  inde- 
terminate character.  Obviously,  therefore.  It  was  of  capital  importance  to  a 
correct  striution  of  the  question  tliat  tlie  presiding  judge  should  propound  to 
the  jury  the  tr«e  criterion  by  which  to  ascertain  the  amount  of  that  damage. 

Kevertheless,  the  learned  judge  instructed  the  jury  that  "tiie  plaintiffs  are 
entitled  to  all  damages  caused  by  the  illegal  intei-ferfuce  of  the  defendant 
with  their  easements  by  tlte  maintenance  and  oppration  of  the  railroad  in  the 
street,  regardless  of  any  benefits  which  the  defendants  may  claim  resulting 
to  tht-m,  or  to  said  premises  generally,  in  common  with  other  premises  nut 
abutting  on  through  which  euid  road  Is  maintained,  but  to  be  offset  by  pe- 
culiar benefits."  And,  again,  that  "the  benefits  to  the  plainUfb'  premises 
which  the  defendant  is  entitled  to  offset  against  the  damages  wtUcb  the  plain- 
tiffs sustained,  if  any,  by  the  defendant's  illegal  acts,  must  be  limited  to  such 
as  are  shewn  by  the  evidence  to  be  special  to  tlie  property  abultisg  on  the 
street  on  which  the  road  is  ^-ected,  and  not  such  as  are  general*  and  shared 
in  fay  all  other  premises  in  this  aeighl)orhood  not  abutting  on  the  streets 
through  which  the  road  runs. " 

Thus,  in  the  most  precise  and  peremptory  terms,  the  learned  trial  judge 
repeatedly  admonished  the  Jury  not  to  abate  anything  of  their  award  to  the 
plaintiffs  on  account  of  an  enhancement  In  the  value  of  their  premises  from 
the  presence  of  the  railroad,  if  such  enhancement  of  value  was  likewise  im- 
parted to  other  property  not  sitiiated  on  the  street. 

Ttiat  the  instruction  submitted  to  the  jury  an  erroneous  rule  of  damagee  is 
adjudicated  by  the  court  of  appeals  in  Bohm  v.  Railroad  Co.,  129  N.  Y.  576. 
29  X.  £.  Bep.  802,  and  in  Becker  v.  RaUroad  Co.,  181  N.  Y.  509,  30  N.  £. 
Bep.  499. 

Uiton  the  record  we  are  unable  to  afUrm  of  the  Instruction  that  it  was  of 
no  effect  on  the  verdict  or  detriment  to  the  defenijant.  Moore  v.  Railroad 
Co.,  130  N.  Y.  523,  529,  29  N.  £.  Bep.  997.  By  twice  procuring  the  court  to 
exclude  from  consideration  by  the  jury  and  from  credit  to  the  defendant  tlie 
value  of  general  benefits  to  their  property,  the  plaintiffs  emphasized  their 
appreciation  of  the  lodueace  of  the  instruction  upon  the  magnitude  of  the 
verdict;  and,  as  the  case  contains  evidence  to  Justify  an  inference  that  the 
presence  of  the  railroad  operated  a  generiil  enhancement  of  value  in  property 
in  the  vicinity,  but  not  upon  the  street,  the  conclusion  is  that  the  jury,  obey- 
ing the  instruction  of  the  court,  declined  to  reduce  the  amount  of  damages 
\if  an  allowance  for  such  comm<m  enhancement  of  value  in  plaintifl^'  prem- 
l8«.  Netoman  v.  RaUroad  Co.,  U8  N.  Y.  623,  28  N.  £.  Bep.  901;  Purdp 
T.  Railroad  Co.,  (Com.  Fl.  N.  Y.)  13  N.  Y.  Snpp.  295;  Walth  v.  BaUroad 
Co.,  (Com.  Fl.  .\.  Y.)  12  N.  Y.  Supp,  545. 

J udgment  reversed,  and  new  trial  ordered,  costs  to  abide  evmt.  All  concur. 
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Qakfdsld  Kat.  Bahk  «l  Fbgk  9t  aL 
ICommon  FteoM  of  Sea  Forile  City  and  County^  Omerdl  Term.  NoTomber  T,  UBS.) 

1*  PuiiLDiKO— Btu.  or  Partiodubs— Aonon  to  Amhui.  Amsmmr. 

A  compltiat,  to  tet  aside  as  fraudulent  ao  assIgnmeDt  for  the  braeflt  of  ereUton, 
aUefied  vuX,  the  auifnion  had.  In  contemplation  of  thia  aaatennieaL  pdd  ovar  la 
peraoos  Tarions  buou  of  moner  of  large  amonnta.  Intended  lor  their  o>wa  ttttnra 
vae  and  benefit,  bub  did  not  state  who  such  persona  were,  or  specify  the  anuNtnto 
80  paid ;  that  thej  had  omitted  from  their  schedule  of  assets  valuable  items  of  prop- 
erty, bnt  did  not  deaoribe  sn<di  property;  that  Vb«y  had  withdrawn  of  their  assets 
large  sums  of  money,  which  were  osed  fbr  purposes  other  tiuu  the  llqaUfttioii  of 
tliMr  liabilities,  bat  did  not  state  the  pofposei  to  which  said  moneys  were  applied. 
HeldL,  tliat  defendant  uaignea  waa  entitled  to  a  bUl  df  partloalnra  of  aixdi  aU«c^ 
tions. 

%  Bahb— AmDATrr. 

Anafll^vitlnauppoTtof  amoUonforabUlof  partlcolarsla  not  taisnffietent  be> 
eatue  1ft  doea  not  state  that  defendant  "has  no  knowledge  or  Infommtlon  snfllcient 
to  form  ft  belief  **  or  "snspldon"  aa  to  the  parUonlara  asked  for,  where  tt  aJlegas 
that  defendant  la  "entlrev  iRnonuft"  of  the  faoti  to  wUcdi  the  complaint  x«f«n. 

Anwal  from  apecial  term. 

AcUon  by  the  Oarfleld  Katlonal  Bank  agfdnst  Xathan  Feck  end  otben. 
From  an  order  requiring  plaintiff  lo  f  umisb  one  of  tbe  defendants  witii  a  bill 
of  partlculan  reepecting  certain  allq^onB  of  tbe  complaint,  be  ^ipeals. 
Affirmed. 

Argued  before  Daly,  G.  J.,  and  BisoHorp.  J. 

John  J.  Adami,  for  appellant.  Oeorge  8.  ffamttn,  tor  reepondrate. 

K8Gm>FFt  J.  This  action  was  brought  to  have  declared  and  annoUed.  aa 
fhuidulent  and  void,  a  general  assignment  for  the  benefit  of  creditors,  made 
pursuant  to  tbe  statute  for  snob  cases  made  and  provided.  The  complaint 
charged  "that  tbe  said  instrument,  purporting  to  be  a  general  assignment, 
iras  made  hj  the  said  persons  composing  the  firm  of  Peck,  Martin  &  Co.  with 
intent  to  Under,  delay,  and  defraud  their  creditors,  inclnding  the  plaintiff;" 
and  then  ipeciflOHlly  alleged  that  the  defendants,  tbe  assignors,  liad,  in  con- 
templation oi  their  assignment,  paid  over  to  persons  not  named  various  sums 
of  monejf  of  large  amounts,  intended  for  their  own  future  use  and  benefit; 
that  tlkey  bad  omitted  from  their  schedeles  of  assets  Taluable  Items  ot  prop- 
erty not  deBcril)ed,  except  that  it  is  alleged  that  among  such  property  was  an 
equity  in  certain  real  estate  in  East  Seven^^-Sixth  street,  in  tbe  dty  of  New 
York;  that  they  had  conveyed  to  Hfuriet  A.  Martin,  the  wife  <tf  one  of  tbe 
assignors,  certain  premises  on  Edgecomb  avenue  for  an  inadequateconsldera- 
Uon;  ttiat  tti^  had  withdrawn  of  the  firm  assets  large  sums  of  money,  wbicb 
were  used  for  purposes  other  than  the  Uqnldatlini  of  tbe  firm's  llabilitlBa,  but 
the  purposes  to  which  said  moneys  are  dalmed  to  have  been  applied  are  not 
stated,  except  in  one  Instance;  and  that  tbe  assignment  was  not  accompanied 
by  an  immediate,  and  f<dlowed  by  an  actual  and  continued,  change  of  pos- 
session of  the  property  purporting  to  have  been  assigned  thereliy.  There- 
upon the  assignee,  Oeoi^  S.  Hamlin,  asserting  his  ignoranceof  the  secretion 
of  any  moneys  or  property  by  the  assignors,  tbeomlsuun  of  any  item  at  prop- 
erty from  tbe  scliedules,  and  the  application  of  firm  assets  tor  any  purpose 
other  than  the  payment  of  firm  debts,  and  that  be  is  unable,  without  being 
particularly  informed  as  to  the  payments  of  money  and  items  of  property  in- 
tended to  be  referred  to  by  tbe  plaintiff,  to  answer  the  allegations  of  tbe  com- 
plaint or  prepare  for  trial,  moved  tliat  plaintiff  be  required  to  furnish  him 
with  a  bill  of  the  particulars  of  tliese  matters.  The  motion  was  opposed,  and 
an  order  was  made  requiring  plaintiff  to  serve  upon  defendants'  attoroey  s 
bill  specifying  tbe  several  sums  of  money  alleged  to  have  been  paid  ovpr  for 
the  future  use  and  benefit  of  the  assignors,  and  the  persons  to  whom  such 
several  sums  of  money  are  claimed  to  have  been  paid;  the  sevora!  items  of 
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assets  dalraed  to  bave  been  omJUiid  from  ihe  sebednles  other  tban  the  real 
estate  situated  in  East  Seventy-Sixth  street;  and  the  sereral  sums  of  money 
(Calmed  to  have  been  wfthdrawli  from  the  flrm  assets,  and  applied  to  pnr- 
poeee  ottiv  tban  the  psyment  of  firm  debts,  with  the  parposee  to  which  auch 
several  aams  of  mraey  are  claimed  to  have  been  up^ied.  From  this  order 
the  pjnsent  appeal  Is  tnken. 

It  Is  urged  as  an  objection  to  the  order  that  compliance  with  It  requires 
plaintlfl  to  render  a  stsiement  of  tlie  evidence  by  means  of  which  the  truth 
of  the  complaint  1b  expected  to  be  shown  on  tiie  trial.  The  office  of  a  bill  of 
partlcDbus  ls«  as  connsel  for  the  appellant  justly  contends,  to  amplify  a  plead- 
ing, not  to  require  the  disclosure  of  the erldence  of  a  caose  of  acUon,  defense, 
or  oonnterolaim,  and  that  the  order  under  review  transcends  its  office  respect- 
ing the  necesssry  and  material  all^ations  of  the  oompladnt  Is  due  to  the  fact 
that  the  complaint  contains  unnecessary  and  redundant  matter  wlUcb  the 
bill  of  particulars  is  aimed.  The  ground  upon  which  relief  is  asked  Is  not 
"fraud,"  bat  a  "fraudulent  intent"  in  m^ing  the  alignment,  and  the  alle- 
gation that  it  was  made  **  with  intent  to  hinder,  delay,  and  defraud  creditors" 
was  all-aulflcient.  Bankr.  Reed,  (Com.FI.2f.  Y.  Gen.  Term;  filed  February, 
18910  12  Y.  Supp.  920.  The  secretion  of  moneys  for  the  future  use  and 
benefit  of  the  assignors,  the  omission  ctf  vainiUile  assets  from  the  schednlest 
and  the  application  of  Qrm  assets  for  purposes  other  than  the  payment  of 
firm  debts,  are  but  evidence  tending  to  establish  a  "fraudulent  Intent,"  and 
the  all^tion  oi  It  was  not  only  wholly  unnecessary,  {Bank  v.  Meed,  aupra, ) 
but.  as  a  reasaevwation  of  the  "fntudulent  intent,"  also  redundant.  Re- 
dundancy, however,  may  be  complained  of  by  the  "person  aggrieved, "  (Code 
Civil  Proo.  §  545,)  not  by  the  author  of  it;  and.  if  defendant  had  interposed 
an  answer,  containing  matter  responalve  to  similar  matter  in  the  complaint, 
plaintiff  could  not  have  oiijected  to  it  twcaust:  of  ita  redundancy,  {Melntyre 
V.  Oyden^  17  Hun,  6(>i:  Baking  Powder  Co.  v.  Jenkins,  2  N.  Y.  Law  Btil. 
53.)  Having  maile  the  redundant  matter  a  pai't  of  his  complaint,  plaintiff  as- 
serts its  materiality  {Cunard  v.  Francklffn,  111  N.  Y.  51S.  19  K.  E.  Kep. 
92,)  and  invites  the  defendant  to  answer  it,  and  to  prepare  for  trial  upon 
it;  and  If,  because  of  the  vagueness  of  tlie  redundant  matter,  defendant  aslcs 
to  be  better  informed,  so  that  his  answer  may  be  more  comprehensive  re- 
specting It,  and  he  be  the  better  prepared  for  trial  upon  it,  plaintiff  should 
not  be  heard  to  allege  its  redundancy,  and  thus  preclude  ita  refutation.  It 
was  entirely  proper,  therefore,  for  the  judge  who  granted  the  order  to  treat 
the  redundant  matter  as  though  it  was  a  material  allegation  of  the  complaint, 
and,  viewed  in  that  light,  the  objection  that  it  requires  evidential,  not  iasua- 
ble,  facts,  will  be  dispelled.  So,  also,  if  the  redundant  matter  be  regarded  as 
necessary  and  material,  another  objection  to  the  order,  that  defendant  Ham- 
lin has  equal  means  of  obtaining  the  information  sought,  t)ecause  of  his  re- 
lation with  the  assignors,  and  l>ecau8e  he  has  posseaaion  of  their  tiooks,  and  is 
also  represented  by  their  attorney,  will  disappear.  Defendant  assignors,  in 
their  basiness  and  private  affairs,  may  have  made  a  great  many  paympnts, 
and  disposed  of  many  items  of  property,  which  do  not  appear  in  their  sched- 
ules. Some  of  the  payments  may,  and  otiiers  may  not,  appear  from  their  firm 
books.  To  which  particular  items  of  property,  and  to  which  payments,  does 
the  complaint  refer?  and,  if  it  refers  to  payments  appearing  from  the  books, 
which  of  them? '  These  are  the  matters  of  which  defendant  Hamlin  asks  to 
be  informed  by  the  bill  of  particulars,  because  they  are  not  to  be  ascertained 
from  the  complaint;  and  unless  the  plaintiff  is  confined  to  speciflc  payments, 
and  speciflc  itoma  of  property,  defendant's  answer  to  the  complaint,  and  his 
preparation  for  trial,  must  devolve  upon  him  tlie  wholly  unnecessary  presen* 
tation  of  a  history  of  the  assignors*  business  and  private  affairs,  so  minute  in 
its  details  that  It  may  Include  the  payments  and  Items  of  property  to  which 
the  complaint  means  to  refer. 
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A  lAst  obJectioD  to  the  order  is  made  on  the  grooad  that  the  moving  affida- 
vit does  not  state  that  tho  defendant  "has  no  knowledge  er  information  suffi- 
cient to  form  a  belief  or  "susplcioD"  as  to  the  particulars  asked  for;  but  we 
regard  the  allegation  that  the  defendant  Is  "entirely  ignorant**  of  the  facta, 
or  to  wbai  the  complaint  refers,  as  sufficiently  comprehensiTeto  include  *  de* 
nial  of  each  element  tending  to  constitute  knowledge  or  belief  opon  Uw  maih 
jeot.   The  order  should  be  affirmed,  with  costs. 

Order  affirmed,  with  costs. 


Flthn  v.  Uanhattav  Bt.  Go. 
(Common  PZew     Vtw  Forfe  <Htu  and  Countv,  Ommvl  Term,  HofHsbor  T,  tM) 

1.  Aptbal— Rbvibw— DiBCRiTioir  or  Trtal  Court. 

I£  Is  dl8cretioDar7  with  the  trial  court  to  strike  oot  Improperir  admitted  teatt- 
mony  of  »  so-caUed  experlt  where  the  competency  of  such  ezp^  was  not  ohaUeBgsd 
by  a  aoffloleiit  ohjeoiioo. 
S.  FuADiKo— Bill  or  Fabticula.b8— VjutuvoB. 

Where  a  letter  of  plaintiffs  attoniey  was  treated  on  Mai  as  a  Mil  of  pardonlara, 
It  was  error  for  the  court,  against. defendaDt's  protest,  to  alhiwanaitmuTariaitiOD 
from  the  letter  In  the  proof  of  the  plaintlU's  cause  of  action. 

9.  Blbtaivd  Railroad  Cowan  iB^FiRBS—BTinaHca. 

In  an  action  against  an  elevated  railroad  company  for  haminc  platntUTa  awning 
hy  a  spark  from  one  of  Its  eoglDes,  the  evidence  of  a  member  of  the  board  of  exam- 
iners was  material  and  relevant  to  show  the  quallfloation  of  the  man  in  ehmige  of 
Ux6  engfaoe  from  whloh  the  spark  probably  oame. 

4  Sams — Evidbitcb — Rbfbbshtmo  Hbhobt. 

Defendant  proposed  to  prove  that  the  engines  which  passed  plaintiff  a  premises 
Just  before  the  injury  bsa  been  oxamlned  and  found  in  good  order,  but  the  witness 
could  not  recollect  which  engines  he  had  inspected,  and  so  defendant  inquired  if 
he  had  a  memorandum  by  wllch  he  could  teu.  Held,  that  the  exolusion  of  the 
question  was  error,  as  it  Is  assumed  tiiattbewitnesshaaamsniorandnni, and eonld 
have  used  it  to  refresh  his  memory. 

Appeal  from  district  court. 

Action  by  Peter  Flynn  against  the  Manhattan  Ballway  Company  for  dam- 
ages for  negligently  burning  plaintifF's  awning  by  sparks  from  defendant's 
engine.   Judgment  for  plaintiff.   Defendant  appeals.  Beversed. 

Argued  before  Bischoff  and  Fkyor,  JJ. 

Julim  T.  IktBies  and  Byron  Trave$,  for  appellant.  Zamb,  (Mtonu  A 
PettVt  for  respondent. 

Fes  Gusxah.  Undoubtedly  the  testimony  of  the  80*called  expert  should 
not  have  bMD  received,  but  his  competency  was  not  challenged  by  aauffldrat 
objection«  and  it  was  discretionary  with  the  court  whether  to  strike  oat  his 
evidence. 

Other  errors,  however,  require  a  reversal  of  the  Judgment,  tt  is  not  to  be 
denied  that  the  letter  of  plaintiffs  attorney  was  treated  on  the  trial  as  a  bill 
of  particulars,  and  yet  he  was  allowed,  against  defendant's  protoit,  to  depart 
from  it  in  the  proof  of  the  cause  of  action;  and  the  variance  was  material,  for 
pi-esumably  defendant  had  come  prepared  to  show  the  sufficienc|y  odT  Its  en- 
gines that  passed  plaintiff's  place  between  12  and  1  o'clock,  but  was  alto- 
gether unprovided  with  proof  as  to  the  condition  of  those  that  passed  bfr 
tween  1:30  and  1:45. 

The  court  should  have  confined  the  evidence  to  the  q>eciflcatlon  in  the  bill 
of  particulara.  or  else  have  accorded  defendant  an  opportunity  tooiHifrontthe 
clianged  position  of  the  plaintiff. 

Awn,  defenilaat  called  a  uiember  of  the  board  of  esaaiiners  to  show  the 
quaUOcHUou  of  the  man  iu  charge  of  the  engine  which  iM*obably  Jnflkted  the 
injury  complained  of;,  but  the  court  excluded  the  evidence  as  **  immaterial  and 
irrelevant."  Immaterial  and  irrelevant  it  certainly  was  not,  upon  the  ques- 
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tion  of  deCeadHBt^a  negllgeace«  to  show  tM  it»  txjun  wtu  nm  by  skillful  ud 
CMvf nl  sBglneersk  hnj  mor*  than  to  pron  thiK  Its  spHric  arrtsten  were  efledn 
ive  for  the  purpose. 

Sttll  egsin,  d^ndsnt  pnpOMd  to  ^ve  that  the  enghiei  wbidi  passed  platiH 
tiff's  premises  Just  before  the  Injury  had  been  dnly  aacaanlned  and  found  i» 
«3od  Older;  but  the  witness  coaM  not  recollect  what  eaffiaes  he  had  ioepeoted. 
Therenpon  defendant  inquired  if  he  had  a  memorandam  by  which  he  could 
tell  what  engines  he  examined,  bat  the  quesUon  was  excluded.  We  are  to 
assume  tiiat  the  witneia  had  sueh  memosandDm*  and  tliat  he  could  have 
used  ft  to  refresh  his  memory,  it  not^  indeed,  have  introduced  it  In  evidence 
as  a  paper  correctly  reooiding  a  foot  since  escaped  the  recoUeotlpn  of  the 
witness. 

Upon  examination  d  the  evidence,  we  axe  convinced  that  it  will  be  in  the 
Intorest  of  justice  to  direct  a  retrial  of  the  cause. 
Judgment  revened,  and  new  trial  ordered,  costs  to.  aldde  event. 


MoLaitohlim  0.  0' Tools. 
-(Commoii  Flea*  tflfew  Totfe  Cttv orut  Cottn^.  Oeneral  Term,  November  T,  UB9.) 

Airaii^WiioBT  or  GnnaKcs— Thul  bt  Codrt. 

Where  a  cause  is  tried  by  the  court  witboat » jury,  Its  flndlas  of  teets  will  not  be 
reviewed  except  io  oases  of  palpable  injustice. 

Appeal  from  Seventh  distrfct  court. 

Action  by  James  MeLanghlin  against  James  0'To(^.   Judgment  for 
pialntifT.   Defendant  appeals.  Aillrmed. 
Argued  before  Dalt,  G.  J.,  and  BisOHOFr  and  Fbyosl,  JJ. 
Xmorsnes  P.  M^tgey,  for  ^ipellank  Jamm  A.  O'ffornwm,  t/a  respmdmt. 

BisoHOFF,  J.  The  action  having  been  tried  before  the  justice  below  with- 
out a  jnry,  his  determination  of  the  facts,  except  In  the  case  of  palpable  in- 
justice, is  conclusive  upon  appeal.  Wsisa  v.  Strauaa,  (Com.  Fl.  N.  Y.)  14 
K.'Y.  Supp.  776.  An  examination  of  the  testimony  adduced  on  the  trial  dis- 
cloees  ample  evidence  to  support  plalntlfTs  recovery,  and  we  are  unabletosay 
that  the  justice  erred  In  accepting  the  facts  sworn  to  by  plaintiff  and  bis  wit- 
nesses as  against  the  denial  of  them  for  the  defense.  Some  of  the  evidence 
introduced  for  plaintiff  ought  unquestionably  to  have  been  excluded  under 
proper  objection,  but  as  none  was  made  defendant  should  not  now  be  heanl  to 
complain  of  its  Incompetency.  Cohn  v.  Qoldman^  76  N.  Y.  284;  Mead  v. 
Shea,  92  N.  Y.  122;  Coatea  v.  Bank,  91  N.  Y.  20,  81.  Assuming  with  tbe 
defense  that  the  chimney  breasts,  which  constitute  the  subject-matter  of  the 
counterclaim,  were  not  part  of  the  party  wall  referred  to  in  the  agreement  In 
evidence,  plaintiff's  liability  to  pay  one  half  the  expense  incurred  therefor 
rested  entirely  upon  his  alleged  promise  to  pay.  Such  a  promise  was  testified 
to  by  the  defendant,  and,  though  it  may  not  have  been  directly  denied  by 
the  plaintiff,  a  sufficient  conflict  of  evidence  arose  in  respect  to  it  liy 
plaintiff's  version  of  the  Interview  at  which  defendant  alleged  it  was  made, 
and  which  version  differed  essentially  from  the  one  appearing  from  de- 
fendant's testimony,  to  make  the  determination  below  conclusive  as  a  con- 
troverted question  of  fact.  Again,  defendant's  testimony  was  subject  to  dis- 
credit, though  not  otherwise  impeached,  as  that  of  a  party  in  interest.  (Bl- 
toood  V.  Telegraph  Co,,  45  N.  Y.  549:  Gilfiemleeve  v.  Landon,  73  K.  Y.  609; 
S<meggerv.  WetUtein,  94  N.  Y.  252;  Kamnagh  v.  WiUon,  70  N.  Y.  177; 
Bemk  V.  Vitfendorf,  123  N.  Y.  191,  200.  25  N^.  £.  Rep.  402;)  and  as  the  trial 
justice  had  tbe  advantage  of  personal  observation  of  the  witness  while  under 
examination,  by  which  he  may  have  been  properly  influenced  In  measuring  the 
degree    credibUify  which  should  be  attributed 'to  the  testimony,  {Baird  v. 
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Mayor,  ete.,  96  K.  T.  567,  576,)  defendant  cannot  be  said  to  have  aastained 
the  burden  of  showing  that  the  rejection  of  the  counterclaim  was  error, 
iTraoey  t.  AHme>j/er,  46  N.  Y.  598.  604;  Appleby  t.  Bank,  62  N.  Y.  12,  18; 
Carman  t.  PiUU,  21  K.  Y.  547:  Briant  Trimmer,  43  N.  Y.  96.)  Tbe 
Judgment  ahonld  be  affirmed. 
Judgment  afflnned*  with  costs.   AJl  cnnenr. 


MoOoTEBN  V.  EuntEDOB  at  aL 

(Common  Pleof  of  Seu>  Forik  CHiv  and  Covmto,  Oen«rat  Tsrm.  KoremlMr  18BIl( 

1.  AppbaIt— From  Dibtbiot  C!otJBT— Wbioht  of  Btidbwcb. 

The  court  of  oommonpleas  oftanot  reverse  >  judgment  of  a  dlstriot  ooort  od  tbe 
ffrouDd  of  alleged  loBUffliBleiiqr  Id  Uie  evidence  if  it  ^rmatirelj  appean  from  the 
Jastioe's  retoni  that  material  evideDoe  adduoad  oa  the  trial  is  omitted,  and  that  re- 
spondent oonid  not  hare  oansed  the  onds^on  to  be  supplied  by  means  of  an  amended 
letnm. 

IL  Sun— SupPLTiKO  Lost  Etidbjiob. 

Where  snob  material  evideDoe  to  not  returned  beoause  it  has  been  lost,  the  on^ 
lemedyfor  the  anriered  partr  iS  when  the  uipeal  to  from  a  Judgment  of  ajns- 
tioe*B  ODurt  or  distriot  court  in  Uie  dty  of  NawTorit  to  make  applioation  to  repn>- 
dnoe  the  erldenoe  by  alDdaTlta  or  witnesses  before  the  appellata  oonrt,  aa  pronaad 
for  hi  Code  CMl  Proo.  %%  8056,  8318. 

Appeal  from  ninth  district  court. 

Action  by  James  McGovern,  a  subcontractor,  against  Jean  M.  Sldredge 
and  another,  owner  and  contractor,  for  ttie  foreclosure  of  a  meohanio'a  Hen 
claimed  undo*  the  provisions  of  chapter  842,  Laws  1885.  the  defense  of  the 
owner  being  payment  to  the  contractor  in  full  before  nottee  of  pl^ntifTa  lien 
was  flled,  and  that  the  defendant  eontnu^r  had  not  fully  and  subatantUliy 
perftnmed  th&  agreement  with  the  owner.  From  a  judgment  tax  plainttif, 
defendants  appMu.  Aflftrmed. 

Argued  before  Bischofp  and  Pbtqb,  JJ. 

Jf.  CleOMSd  Milnor,  for  appellants,  fiween^  il  Cromwdl,  for  respond- 
ent. 

BisGHOrr,  J.  We  cannot  teverae  a  Judgment  of  a  district  oonrt  on  the  ml- 
leged  ground  that  It  Is  without  erfdence  to  support  It,  or  that  It  la  against  the 
evidence  or  the  weight  of  the  evidence.  If  It  affirmatlTely  appcara  from  the 
Justice's  return  that  material  evidence  adduced  on  the  trial  is  omitted*  and 
that  respondent  oonld  not  have  caused  the  omission  to  be  supplied  by  meana 
of  an  amended  return.  On  the  trial  plaintlfF's  notice  of  lien,  the  agreement 
entered  into  between  defendant  Eldredge,  aa  owner,  and  d^endant  Lnm,  aa 
contractor,  for  alterations  to  the  former^s  premises,  and  the  speoiflcationa  re- 
ferred to  In  and  made  a  part  of  the  agreement,  were  received  in  eyidenoe^ 
and  their  relevancy,  materiality,  and  competency  thereby  conceded.  The 
trial  Justice's  rpturn,  however,  states  that  these  exhibita  are  not  therein  in- 
cluded, because  they  have  been  lost.  We  liave  no  means,  Uieref<ffe.  of  know- 
ing their  contents.  The  evidence  omitted  m^  be  conclusive  of  plaintiff'a 
right  to  recover.  The  judgment  is  presumptivdy  valid  until  the  contrary  is 
shown,  and  the  burden  of  doing  ao  resta  upon  the  party  claiming  to  be  ag- 
grieved by  the  Judgment.  In  urging  the  evidence  presented  by  the  return  aa 
proof  of  its  Insufficiency  appellant  is  at  the  same  time  compelled  to  concede 
that  other  material  evidence  is  withheld.  The  Judgment  is  therefore  atin 
supported  by  the  presumption  that  the  evidence  withheld  was  auffident,  and 
this  presumption  must  be  overcome  by  the  apparent  insufficiency  of  the  evi- 
dence when  it  is  produced.  Section  8056  of  the  Code  of  Civil  Procedure,  n- 
ferring  to  appeals  from  judgments  of  the  justices*  oourla,  provides  ttuit  if  for 
any  reason  the  justice  is  unable  to  mHke  a  lettim,  "ttie  ai^Uate  court  roaj 
noeive  affldavite,  or  examine  witnesses,  as  to  the  evidenoe  and  other  prooead- 
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logs  taken  and  the  jadgment  rendered  before  the  Jtutlce,  and  may  determine 
the  appeal  as  It  a  return  had  been  duly  made  by  the  jastlce;"  and  by  section 
82J.8  the  foregoing  provisions  are  made  equally  applicable  to  appeals  from  the 
district  courts  in  the  city  of  Xew  York.  Clark  v.  Carroll,  61  How.  Pr.  47. 
Had  appellant,  on  the  argument  of  this  appeal,  made  application  to  that  ef- 
fect, it  is  probable  that  permission  would  have  been  given  to  the  parties  to 
establish  the  contents  of  the  lost  exhibits  by  secondary  evidence,  and  by 
means  of  It  we  would  have  been  enabled  to  dispose  of  the  questlops  arged  on 
behalf  of  the  appellant  for  reversal.  As  it  Is,  the  Judgment  must  be  affirmed. 
Judgment  affirmed,  with  costs. 


Edblsobh  s.  Sinoeb  MANUT'e  Co. 
iCommon  Pleat  of  Nme  Tot*  Otty  and  Cmmtih  Omaral  Tmrn.  Kovembor  T,  USa.) 

Mastbs  aits  BuiTAKT— TsRin»ATioH  oT  Evpi^Tuirr. 

On  Jaauary  11, 1893,  plaintiff  entered  defendant's  lervloe  as  "oollecUnff  sales- 
man, "  at  which  Uine  he  deposited  9100  with  defendant  *'to  seoare  the  honest  and 
faithful  perforaaDoe  of  his  daUes  as  collecting  sBlesman  or  otherwise, "  tb.1%  warn. 
toberatamed  to  bim  eOdasrs  tftertbe  "termination  of  bis  emploTment.*  He  con- 
tinued to  worli  for  defendant  as  ooUectlnff  salesman  until  April  19th  following, 
when  he  was  appointed  Its  canvassluf^  agent,  and  worked  in  the  latter  capacity  un- 
til June  S!5th  following,  when  he  left  deiendant's  service,  and  within  less  than  00 
days  thereafter  brought  an  action  to  recover  the  deposit.  Held,  that  the  change 
of  emploTment  from '*oolleoting  salesman  "  to  "canraBslng  agui*  was  not  a  tab- 
minatlon  of  his  employment, "  and  the  action  would  not  lie. 

Appeal  from  fourth  district  court. 

Action  by  Hax  Edelsobn  against  the  Singer  Manufacturing  Company  for 
money  had  and  received.  Judgment  for  plaintlCft  and  defendant  appeals.  Re- 
versed. 

Argued  before  Bischoff  and  Fbtob.  JJ. 

Booraem,  Hamilton  <(  Beckett,  for  appellant.  Samuel  J.  JB'rankettetein, 
for  respondent. 

BisoHOFV,  J.  The  evidence  adduced  for  plaintiff  on  the  trial  did  not  au- 
thorize bis  recovery,  and  the  Judgment  should  be  reversed.  It  appears  that 
on  January  14, 18^,  plaintiff  entered  defendant's  service  as  "collecting  sales- 
man," at  which  time,  as  a  condition  of  his  employment,  he  deposited  with 
defendant  $100  to  secure  the  faithful  performance  of  his  duties,  which  sura 
was  to  be  returned  to  him,  pursuant  to  Ihe  terms  of  the  certiftcate  of  deposit 
issued  to  lilm  by  defendant,  60 days  after  the  "termination  of  his  employment." 
He  continued  as  such  collecting  salesman  until  the  succeeding  April  12th, 
when  he  was  appointed  its  canvassing  agent,  and  remained  in  the  latter  ca- 
pacity until  June  25th,  when  be  quit  defendant's  further  aervice.  This  ao- 
tion  was  commenced  within  less  than  60  days  thereafter. 

That  the  security  deposited  was  intended  by  both  parties  to  extend  to  the 
performance  of  plaintiff's  duties  other  than  those  of  a  "collecting  salesman" 
is  apparent  from  the  language  "to  secure  the  honest  and  faithful  performance 
of  his  duties  as  collecting  salesman,  or  otherwise,"  which  occurs  in  the  certif- 
icate of  deposit  Introduced  in  evidence  fur  plaintiff;  and,  though  the  duties 
at  Brst  assigned  were  changed  on  April  12th,  the  employment,  from  plain- 
tiff's admission,  WHS  continuous  and  without  Interruption,  until  June  25th. 
True,  plaintiff  testlBed  that  he  quit  the  service  on  April  12th  and  at  once  re- 
entered It  as  canvassing  agent,  but  tliis  involves  no  more  than  his  own  in- 
terpretation of  the  effect  of  the  change  in  the  character  of  his  employment, 
with  which  we  do  not  agree.  Upon  the  facts,  therefore,  plaintiff  can  In  no 
event  succeed  In  this  action,  and  a  new  trial  would  be  a  useless  formality. 
The  judgment  is  reversed,  and  judgment  absolute  for  dismissal  of  the  com- 
plaint rendered,  with  costs  below  and  of  this  appeal  to  defendant. 
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Haxkat  «.  Ebkban. 

(CImtmon  PEem <trJfisw  Torit  Cttuand  Couaeu,  OeiwrotTsrm.  NoTwnberT.tBBS.) 

l;  Appeal— WiuT  Rcunos  wnx  bb  Rbtibwbd. 

Where  raliags  of  the  trial  ooart  are  In  acoord  with  the  law  of  the  MM  M  deflnei 
OD  a  prior  appeal,  auofa  mllngB  oaDnot  be  aasigned  aa  error. 

%  HaBMLBM  BRROB^-ColinBDOTIOK  OF  CoilTUO»— SmKUBIOV  «0  JOBT. 

Wherei  on  the  •ridenoe.  plaintlft  la  entitled  to  raoorer  on  ■  omtnet  tnr  4lnatlOB 
of  the  court,  learinff  nothing  bnt  the  amoant  of  damueo  to  be  datttniuiMd  hr  As 
Jury,  defendant  la  not  prefidlced  by  the  aubmlaafon  of  the  oonitmctlon  ot  tta  Q0&> 

tract  to  the  jury  as  one  of  fact 

Appeal  from  city  court,  general  term. 

Action  hy  George  B.  F.  Hannaj  against  Andrew  Zerban.  From  a  jadg- 
ment  affirming  a  judgment  entered  on  a  verdict  for  plaintiff,  and  an  ordor  d6> 
Bjing  bia  motion  tor  a  new  trial,  defendant  appeals.  Affirmed. 

For  prior  reports,  see  8  X.  T.  Supp.  97;  11  N.  Y.  Supp.  577. 

This  aation  was  brought  to  recover  damages  for  defendant's  breacb  of  a 
written  contract  for  the  eraployment  of  plaintifTs  services  as  teachtf  in  de- 
fendant's sebool  for  the  period  of  one  ytf&t;  the  defense  being  ttiat  the  em- 
ployment was  terminated  by  one  month's  previous  notice  to  that  effect*  as 
provided  for  in  the  contract  of  employment. 

Argued  before  Dalt,  G.  J.,  ana  Bisohoff  and  Frtob,  JJ. 

BruMt  Hail,  for  appellant   /oAn  JT  Seribrur,  for  respondent. 

Bisohoff,  J.  In  reversing  a  judgment  for  defendant  upon  a  former  ap- 
peal herein,  the  general  term  of  this  court,  applying  ttie  rule  that  a  written 
contract  is  to  be  construed  by  the  court,  not  by  the  jury,  and  that  parol  evi- 
dence of  the  Intention  of  the  pnrties  is  inadmissible  to  cure  a  patent  ambi- 
guity arising  from  the  omission  of  language  expressly  or  by  implication  in- 
dicating such  intention,  pronounced  the  contract,  for  defendant's  alleged 
breach  of  which  plnlntiff  sought  to  recover,  incapable  of  any  constructiua 
which  would  secure  to  the  defendant  the  right  to  terminate  plaintifTs  em- 
ployment before  the  expiration  of  the  time  limited  for  its  endurance,  upon 
giving  [^aintifl  one  month's  previous  notice  of  his  intention  to  tlmt  effect. 
Hannay  v.  Zerban,  (Com.  PI.  N.  Y.)  11  N.  Y.  Supp.  577.  See,  also,  Bloss- 
bwff,  etc.,  R,  Co.  v.  Tioga  R.  Co.,  •40  N.  Y.  486.  No  subsequent  change 
occurred  in  the  pleadings;  the  facts  proved  were  substantially  the  same;  and 
nothing  remained,  therefore,  on  the  second  trial,  but  to  ascert^n  the  extent 
of  plaintiff's  damage.  It  appeared  in  evidence,  from  plaintiff's  unchalleuged 
testimony,  that  the  salary  which  would  have  accrued  to  him  under  the  con- 
tract subsequent  to  his  wrongful  discharge,  after  deducting  therefrom  his 
earnings  from  other  sources  during  the  same  period,  was  S58o.33;  and  this  is 
the  extent  of  his  recovery. 

The  several  exceptions  which  were  taken  to  the  trial  justice's  refusals  to 
dismiss  the  complaint  are  predicated  upon  a  constraction  of  the  contract 
which  was  repudiated  on  the  former  appeal,  and  is  contrary  to  what  thereby 
tM>came  the  law  of  this  case.  Neither  of  the  exceptions  can  therefore  be  ef- 
fectual for  the  purpraes  of  reversal. 

Other  exceptions  urged  for  reversal  relate  to  the  exclusion  of  parol  evidence 
of  the  intentton  of  the  parties  at  the  time  of  executing  the  contract.  That 
such  evidence  was  not  admissible  was  determined  on  the  former  appeal,  and 
the  cases  cited  by  appellant's  counsel  to  the  contrary  severalty  relate  to  latent 
ambiguities,  and  so  have  no  application  to  the  question  here  involved. 

Aa,  upon  the  facts,  plaintiff  was  entitled  to  recovery,  and  to  a  direction  to 
the  jury  Co  that  effect,  leaving  nothing  but  the  amount  of  damages  to  be  de- 
teruilned  by  them,  no  harm  can  be  said  to  have  accrued  to  the  defendant  from 
the  submission  ot  the  question  of  the  true  construction  of  the  contract  to  the 
juzy  as  one  ol  fact.  The  judgment  and  order  appealed  from  lAould  be  at- 
flrmed,  with  coats.   All  concur. 
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Balbh  v.  Toumanb  ft  al, 
(Suprenu  Court,  Special  Term,  New  YoiK  County.  NorembBr  IT,  1801) 

1.  WiLU— CoHSTBOanOH— VSSTBD  Rbmaindu. 

Testator  devised  U>  his  wife  a  life  estate  in  all  bis  real  estate  not  sold  by  the  ez- 
ecator*  under  the  power  contained  in  the  will,  which  power  was  nerer  exercised. 
The  will  provided  that,  "at  and  after  the  deoease^of  ois  wUe,  testator  devised  to 
his  two  daoffhtera  Duned,  and  to  the  children  of  his  deoeased  daoghter,  B„  all  his 
real  estate;^  that  Is  to  say,  one-third  part  thereof  to  eaoh  of  my  daughters. "  (nam- 
ing two,)  "and  the  remainiafr  third  part  thereof  to  the  children  of  my  deceased 
daughter, "  B.,  to  be  held,  owned,  and  enjoyed  by  them  respectively,  and  by  their 
respective  heirs  and  assigns,  forever.  At  the  death  of  testator  there  were  living 
three  cbUdren  of  B.,  one  of  whom  died  prior  to  the  death  of  tha  widow.  HtlaL 
that  each  of  the  three  children  of  B.  took  a  vested  remainder  In  one  undivided 
nlDth  of  teptator'e  real  estate,  and  that  the  heir  of  the  deoeased  ohtld  was  enUtled 
to  her  interest 

9.  Bamr— Deatb  or  Dstibbb. 

Assuming  that  the  devise  to  the  children  of  B.  was  to  them  as  a  dasa,  the  inter- 
est of  each  child  vested  on  the  death  of  testator,  and  sajsh  interest  was  notdlrestad 
by  the  deatb  of  such  child  prior  to  the  aeath  of  the  life' tenant. 

Aotion  by  Peter  Balen  against  Sarah  E.  Youmans  and  others  for  the  parti- 
tion of  certain  real  estate  devised  bjr  Charles  h.  iiticfcney,  deceased.  There 
was  a  demurrer  to  the  complaint  on  the  ground  tliat  it  did  not  state  facts 
sufficient  to  constitute  a  canse  of  action.  Overruled. 

JBoBtieick,  Morrell  dt  Hattm,  {CharUa  F.  Bo$twtek,  of  counsel.}  for  plain- 
tiff. Bmry  A.  Fo$ter,  tor  de/endants. 

IHGBABAM,  J.  The  action  is  brooght  to  pai  tltion  certain  real  estate  that 
was  vestt^  in  one  Charles  L.  Stlckney,  whu  died  on  the  Ist  of  June,  1879, 
leaving  a  last  will  and  testament.  The  plaiiitifF  clnlms  to  be  the  owner  of 
an  undivided  sbare  of  such  real  estate  us  heir  at  law  of  his  daugliter,  who 
was  a  granddaughter  of  the  said  teetittor,  and  the  question  to  be  determitied 
Is  whether  or  not  the  daughter  of  the  plaintiff  took  an  interest  In  the  real  es- 
t>tB  under  the  will  which  descended  to  her  heir  at  law  upon  her  death,  and 
this  depends  upon  the  construction  to  be  given  to  the  will  of  the  testator. 
By  the  third  clause  of  the  will,  the  teatatur  gives  to  his  wife  a  life  estate 
in  al!  liis  real  estate,  except  so  much  as  should  be  sold  by  his  executors  under 
the  power  of  sale  contHined  in  the  will.  That  power  was  never  exercised, 
and  the  widow  has  since  died.  By  tlie  tenth  clause  of  the  will,  the  testator 
provides  as  follows:  "At  and  after  the  decease  of  my  said  wife.  Mary  Eliza- 
bed',  I  giyt).  devise,  and  bequeath  to  my  two  daughters  Emma  L.  Jacquelin 
and  Sarah  E.  Youmans,  and  to  the  children  of  my  deceased  daughter,  Mary 
X.  Balaa,  al!  the  real  estate  to  me  belonging,  except,"  etc;  "tliat  is  to  say. 
tm»-tblrd  part  thereto  to  each  of  my  daugliters,  Emma  and  Sarah,  and  the  re- 
maining third  part  tliereof  (o  the  children  of  my  deceased  daugliter,  Mary,  to 
be  beld.  owned,  and  enjoyed  them  respectively,  and  by  their  respective 
heirs  and  assigns,  fonvpr."  At  the  time  of  the  teelator*B  death  there  were 
three  children  of  bis  deceased  daughter,  Mary,  Emma,  and  Ann  Maria,  and 
prior  to  the  death  of  the  widow,  i£iry  died  intestate.  leaving  her  fotlier  (tbe 
plaintiff  here)  the  surriTlng  and  only  heir  at  law.  It  seems  to  me  clear  that 
npon  the  deatb  of  tbe  testator,  each  of  tbe  children  of  his  deceased  daugbter. 
Maty,  took  a  vested  remainder  In  one  undivided  ninth  of  (he  testator's  real 
estate.  Tbe  Bevtsed  Statutes  provide  that  future  f«tatee  are  vested  when 
there  la  a  person  in  being  who  would  have  an  immediate  right  to  the  posses- 
sion of  the  lands  upon  the  ceitslng  of  the  Intermediate  or  precedent  estate.  I 
Bev.  St.  p.  728,  g  18.  And  in  this  case,  npon  the  determination  of  tbe  pre- 
cedent estate,  viz..  the  life  estate  vested  in  the  testator's  widow,  each  of  these 
ehlldren  of  his  daughter  Mary  would  be  entitled  to  one  undivided  ninth  of 
the  teetator'B  real  estate.  The  provisions  ct  the  Bevised  Statutes  were  ex- 
T.20N.Y.8.no.l2— 42 
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amined  by  the  presiding  justice  in  his  opinion  in  the  case  of  Palmer  t.  Z>u»* 
ham,  (Sup.)  6  N.  Y.  Supp.  47,  where,  after  citing  section  13,  before  cited,  he 
said:  "The  estate,  therefore,  of  the  remainder-man  under  the  clause  in  ques- 
tion was  vested  because  tliere  were  persons  In  being  who  would  have  an  Im- 
mediate right  to  the  possession  of  the  estate  upon  the  death  of  Mary  A.  Dun- 
ham, viz.,  the  children  or  lawful  issue  who  were  surviving  at  the  time  of  the 
death  of  the  testatrix.  **  And  here,  at  the  time  of  the  death  of  the  testator, 
there  were  persons  In  being  who  would  have  an  immediate  right  to  the  pos- 
session of  the  estate  upon  the  death  of  the  widow,  viz.,  the  children  of  the 
deceased  daughter  who  were  surviving  at  the  time  of  the  death  of  the  testa- 
tor. The  one  undivided  ninth  of  tlie  testator's  real  estate  tiaving  therefore 
vested  in  his  granddaughter  Mary  at  the  time  of  his  death,  it  would  f<dlow 
that  upon  her  death  such  vested  remainder  passed  to  her  heirs  at  law.  unlees 
we  can  find  in  the  will  a  clearly  expressed  intention  that  there  siiould  tie  some 
other  disposition  of  the  property,  and  I  fail  to  find  such  intention  expressed. 

Counsel  for  the  defendants  claim  that  the  bequest  to  tbe  children  of  his  de- 
ceased daughter,  Mary,  <was  to  tliem  as  a  class,  and  not  as  individuals.  As- 
suming this  to  be  so,  it  would  affect  only  the  share  of  those  dying  before  tbe 
death  of  the  testator,  and  would  not  divest  tbe  share  that  had  become  vested 
at  the  time  of  his  death.  AU  the  cases  cited  by  counsel  for  the  defendants 
that  discuss  this  question  are  cases  where  the  children  of  a  claas  died  before 
tbe  testator,  and  where  no  property  had  vested  in  any  of  tbe  class  designated, 
and  it  was  there  held  that,  where  one  of  the  class  died  before  the  estate 
vested,  the  property  goes  to  the  others  of  the  class,  and  not  to  the  testator's 
heirs  at  law.  Under  these  decisions,  had  one  of  the  children  of  his  deceased 
daughter,  Mary,  died  prior  to  his  death,  the  survivors  would  have  bad  a 
vested  remainder  as  tenants  in  common  in  one  third  of  the  ertate;  for  the  will 
speaks  as  of  the  time  oi  the  death  of  the  testator,  and  be  must  be  oonaldered 
as  having  Intended  that  the  Individuals  of  tbe  class  living  at  the  time  ot  his 
death  should  be  the  persons  who  should  be  beneBted  by  the  devise.  The 
words  used  by  the  testator  in  the  trath  clause,  that  *'at  and  after  tiw  deeesse 
of  my  said  wifd,  Uary  Elizabeth,  I  give,  devise,  and  bequeath,**  did  not  de- 
termine the  Testing  of  tbe  estate  until  Uie  death  of  his  wife,  bnt  merely  in- 
dicated when  the  remainder  shall  take  effect  in  poB!*e8slon.  Bee  Ltoinj^tan 
T.  GfrewUi  62  N.  T.  121,  where  It  was  expressly  held  that  a  devise,  "from  and 
after  the  decease  of  my  beloved  wife  I  ^ve  and  bequeath  all  my  real  eatateto 
all  my  ohUdreni**  and  to  **thelr  heirs  and  assigns,  forever.**  oreated  a  vaated 
remiUnder  in  the  testator's  re^  estate  at  his  death.  It  la  a  weU-seitled  prin- 
ciple that  a  vested  estate  in  tee  created  by  a  will  cannot  be  cut  down  w  lim- 
ited tQr  a  subsequent  clause,  unless  It  Is  as  dear  and  deelsive  as  the  language 
of  the  clause  which  devises  the  estate.  Bymet  V.  atUtoai,  103  X.  T.  460. 9 
K.  £.  Bep.  241.  I  can  see  nothing  In  this  will  to  indicate  that  the  testator 
intended  that  the  ordinary  meaning  should  not  be  given  to  the  words  used  la 
the  clause  of  the  will  in  question,  and  the  estate  at  once  vested  in  tlie  children 
at  his  deceased  daughter,  and  he  reiterates  bis  intention  1^  providing  in  tba 
thirteenth  clause  of  the  will  a  residuary  clause  that  gives  one^jurth  part  of 
his  residuary  estate  to  the  children  of  liis  deceased  dsugbter..  I  think,  there- 
fore, that  the  plaintiff  Is  the  owner,  as  heUr  at  law  cA  his  deeeaMd  daughter, 
of  one  undivided  ninth  of  the  property  mentioned  in  the  complaint,  and  that 
the  demurrer  must  be  overruled,  and  judgment  ordered  for  plaintiff,  with 
costs,  with  leave  to  defendants  to  answer  within  20  dajra  on  pigment  of  coitB; 
decUon  and  Judgment  to  be  settled  on  notice^ 
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HALum  e.  JoKOB  at  al. 

{CUv  Court  <tf  New  Fork,  General  Term.  Ootober  M,  ISSlL) 

Abbist  nr  CrrtL  AonoNS— Obdbb— UNDBMAXiKa. 

In  an  action  on  an  nndertakinj?,  ffiven  on  an  order  of  arrest,  a  rerdiot  wa*  prop- 
etlj  directed  for  plaintiff,  where  defendant  admitted  that  be  eaed  plaintiff,  oS- 
tained  the  order  of  arrest,  gave  the  nndertaklug  with  proper  snreUee,  and  oob- 
aented  to  vacate  the  order  after  plaintiff  had  been  arreated  and  held  In  ball,  and 
had  expended  fBBO  tn  oouniel  feea,  and  In  obt^nlng  anretiea  to  secure  release. 

Appeal  from  trial  term. 

Action  James  D.  Hallen  against  Wiltiam  Q.  Jodbb,  principal,  and  Jo- 
sephine S.  Jones  and  Frederick  W.  Klein,  Bureties,  on  an  undertaking  given 
on  an  order  of  arrest.  From  a  judgment  entered  on  a  verdict  directed  for 
plaintifl,  defendants  appeal.  Affirmed. 

Argued  before  Van  Wtck  and  McCabthy,  JJ. 

J,  S,  Berry,  for  appellants.  James  D.  Sallmt  tnpro.  per, 

McCabtht.  J.  This  is  an  action  brought  against  the  principal  and  sare- 
ties  in  an  undertaking  given  on  an  order  of  arrest  obtained  in  an  aotion  in 
the  supreme  conrt.  The  following  admissions  explain  the  case:  Itts  ad- 
mitted that  an  action  was  brought  against  the  plaintlfC  in  this  action  by  Wil- 
liam 6.  Jones,  in  the  supreme  court,  and  tliat  an  undertaking  was  given  In 
that  action  to  obtain  an  order  of  arrest,  which  nndertaliing  was  signed  by 
Josephine  S.  Jones  and  Fredericic  W.  Klein.  And  it  is  admitted  that  the 
undertaking  bears  date  December  5. 1891,  and  was  given  in  an  action  wherein 
AViliiam  G.  -  Jones  was  plaintiff,  and  Heniy  Hatsej  and  Jamee  D.  Hallen  were 
defendants.  It  Is  further  admitted  thnt  the  defendants  Josephine  S.  Jones 
and  Frederick  W.  Klein  were  sureties  in  this  action,  and  said  Henry  Halsey 
and  James  D.  Hallen.  the  plaintiff,  were  arrested  and  held  in  bail.  It  is  fnr^ 
ther  admitted  that  on  the  13th  day  of  May,  1892,  on  the  application  of  the 
plHintiff,  and  the  consent  of  Messrs.  Cantor,  Lenson,  and  Van  8haick.  plain- 
tilf's  attorneys  in  said  suit,  the  order  was  vacated.  It  is  further  admitted 
that  the  plaintiff  In  this  action  paid  8250  counsel  fees,  and  in  obtaining  sure- 
ties, to  obtain  his  release  from  arrest.  I  have  examined  all  the  cases  referred 
to  by  the  appellants'  counsel,  and  do  not  find  they  bear  ont  bis  contentions. 
No  error  was  committed  by  the  trial  justice,  and  a  verdict  was  properly  di- 
rected for  the  plaintiff.   Judgment  should  be  affirmed,  with  costs. 


BRASSiMeroN  c.  Bohrs  et  ah 
(OttV  Court  of  New  York,  General  Term.  October  M,  1889.) 

1.  PiiBADnro — Dbhcbbrb  to  Bepabatb  Dbpbnbes. 

Under  Code  Civil  Proo.  $  494,  authorizing  a  demurrer  to  "a  defense  consisting 
of  new  matter  contained  in  on  answer,  on  the  ground  that  it  is  Insufflctout  in  law 
upon  the  faoa  thereof,  "apart  of  an  answer  olwr^  Intended  as  a  separate  and  dis- 
tinct defense  maybe  demurred  to,  though  the  words  "separate  aaa  dlsUnot"an 
not  Qsed. 

a.  8axb— Dbvubbbb  to  Ahswbb  avtbb  Notiob  or  Tbial. 

A  demurrer  to  an  answer  may  be  served,  even  after  both  parties  have  nottoed 

the  cause  for  triaL 

Appeal  from  special  term. 

Action  by  John  D.  Brassington  against  Frederick  Rohrs  and  others  on  a 
promissory  note.  From  an  order  sustaining  a  demurrer,  and  from  the  inter- 
locutory judgment  entered  thereon,  defendants  appeal.  Affirmed. 

Argued  before  Ehrlioh,  C.  J.,  and  Van  Wyok  and  McCabtht,  JJ. 

ffenrjf  WeAle,  for  appellants.   Chae.  J.  Hardgy  for  respondent. 

MoGabtht,  J.  This  action  was  brought  by  the  pItUntlff  against  the  de- 
fendant as  maker  of  a  promissory  note.  The  note  was  made  payable  to  the 
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order  of  one  Kylln,  who,  before  inaturit3r  and  for  value,  transferred  same  t* 
the  plaintiff.  The  defendant  Kolira answered  as  fulluws:  "Defendant  denies 
npoQ  information  and  belief  that  the  plaintiff  is  the  holder  of  said  note  for 
value,  bot  avers  that  defendant  Kylin  ts  still  the  owner  thereof."  "For  a 
further  defense,  this  defendant  alleges  that  said  note  was  given  to  said  Nylin 
for  accommodation  only,  and  defendant  never  received  any  consideration  for 
the  same."  The  plaintiff  and  defendant  immediately  noticed  the  cause  for 
trial,  and  the  cause  was  put  on  the  ctdendar  for  trial.  The  plaintiff  there- 
after demurred  to  the  second  defense,  on  the  ground  that  it  was  insufficient 
in  law.  The  demurrer  was  brought  on  for  argument,  and  the  counsel  for 
appellants  made  a  preliminnry  objection  to  the  hrarin^;  of  the  demurrer,  un 
the  ground  that  the  plaintiff,  having  already  served  his  notice  of  trial,  was 
precluded  from  demurring  to  the  answer,  it  being  too  late.  The  preliminary 
objection  whs  overruled,  and  the  demurrer  sustained,  and  an  interloctury 
Judgment  directed,  which  was  afterwards  entered.  The  appellants  now  ap- 
peal from  the  order  sustaining  the  demurrer,  and  direuting  jadgment,  as 
well  as  from  the  judgment  entered. 

Section  494.  Code  Civil  Proc.,  is  as  follows:  "The  plaintiff  may  demur  to 
a  counterclaim  or  a  defense  consisting  of  new  matter  contained  in  the  an- 
swer, on  the  ground  tliat  it  Is  insulScient  in  law  upon  the  face  thereof."  An 
answer  and  a  demurrer  are  distinct  pleadings  under  the  Code,  having  differ- 
ent offices  and  different  characteristics,  one  forming  an  issue  of  law  and  the 
other  an  issue  of  fact  Kelly  v.  Downing^  42  V.  77.  The  Code  Qxea  the 
time  in  which  an  answer  must  be  served,  but  there  la  do  provision  limiting 
the  time  for  the  service  of  a  demurrer. 

This  brings  us  to  the  question  regarding  the  effects  of  a  notice  of  trial. 
The  object  of  the  notice  oC  trial  is  to  give  notice  of  an  issue  to  be  tried,  and 
of  the  readiness  of  the  party  serving  same  for  trial.  Such  notice,  boweTer^ 
is  subject  to  l)e  defeated  and  rendered  unavailing  by  the  service  of  an  amended 
pleading  or  a  change  In  the  pleading.  See  Totonsmd  y.  Hillmann,  (City  Ct. 
N.  r.)  9  N.  T.  Supp.  629,  and  cases  cited.  Unless  an  amended  pleading  is 
served  before  the  time  to  do  so  expires*  the  noLioe  of  trial  will  stand.  There 
being  no  fixed  time  when  the  demurrer  should  be  served,  the  same  was  not 
affected  by  the  service  of  the  notice  of  trial.  The  preliminary  objection  was 
properly  overruled. 

It  is  dear  that  the  defense  demurred  to  was  intended  as  a  separ^  and  dis- 
tinct defense.  It  is  not  necessary  to  use  the  words  "separate  and  distinct." 
Any  other  word  or  words  may  be  used  which  will  show  the  intent  M  the 
pleader,  and,  to  my  mind,  it  is  clearly  shown  here.  It  is  too  late  now  for 
the  defendant,  when  caught,  to  attempt  to  claim  his  intent  was  other  tbub 
appears  from  the  pleadings.  The  demurrer  was  properly  sustained,  and  an 
interlocutory  Judgment  therein  directed.  The  Judgment  was  properly  en- 
tered, and  the  order  and  judgment  should  be  afflrmdi  wiUi  costs.  All  oon- 
cur. 


Haas  et  a{.  e.  Mathesok. 

(COV  Oowt  of  Sew  York,  General  Ttrm.  October  M,  UBl) 

BonunnsTjLBT  FBO0>«DtHG»— CIoktbmpt^-Coitditioitu.  Okihu. 

An  order  in  supplemeotarj  proceedings  decIariuK  the  judgment  debtor  (nlttv  of 
oontempt  Id  disposing  of  certain  money,  bat  allowing  him  to  produce  tor  ezuntn»> 
tion  a  certain  witneas  to  prove  Uiat  the  moaey  was  not  hts,  and  that  if  he  taila  to 
■o  prod  nee  the  witness  an  order  to  pnniah  him  for  oontempt  will  be  granted.  Is  not 
a  dTeclaration  of  his  oontempt  on  sospioloa,  bnt  Is  within  the  sonna  disontkm  of 
the  oonrt 

Appeal  from  special  term. 

Action  by  Samuel  H.  Haas  and  Isidore  Fr^  against  Edwin  IbttHsoa. 
From  an  onler  in  supplementary  proceedings  adjudging  him  guU^  of  con- 
tempt, defendant  appeals.  Affirmed. 
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Alined  before  foBUOB.  0.  Jh  and  Van  Wtcx  «Dd  McGabtbt.  JJ. 
Jhwummr  4  SmnBtt,  for  appeUant.  fferman  Fronme,  for  nspODdeuti. 

MoCabtht,  J.  TbiB  l8  an  appeal  from  an  order  in  Bupplementary  proceed- 
inga  adjudging  the  ^dgment  debtor  guilty  of  contempt.  The  appellant  con- 
tends tliat  tlie  order  is  conditional  upon  the  production  of  one  Butler  for  ex- 
amination, and  that  the  court  cannot  declare  In  advance,  on  mere  suspicion, 
the  judgment  debtor  to  be  guilty  of  contempt.  I  have  read  the  order  com- 
plained of  carefully,  and  cannot  agree  with  the  appellant  in  his  construction 
of  the  same.  On  the  contrary,  the  judge,  in  rendering  hla  decision,  declares. 
Id  effect,  that  from  the  facts  presented  the  judgment  debtor  has  disposed  of 
tbe  9200  as  testlQed  to  by  him  since  the  service  of  the  order,  and  that  those 
noneys  so  disposed  of  were  his  personal  property,  and  therefore  he  is  guilty 
of  contempt.  And  although  he  was  already  convinced  of  tbe  foregoing,  yet 
(and  I  presume  on  the  suggestion  of  the  attorney  for  the  judgment  debtor) 
he  says:  "However,  for  the  purpose  of  allowing  him  to  show  the  latter  state- 
ment is  the  trne  one,  [meaning  that  the  property  was  not  hla,]  1  will  permit 
blm  to  produce  for  examination  Mr.  Butler."  If  he  fails  to  do  so,  tbe  order 
made  to  punish  faim  for  contempt  will  be  granted.  It  was  an  additional  op- 
portunity granted  to  the  judgment  debtor  by  ttiff  court  to  change,  if  he  could, 
its  opinion.  The  order  was  within  the  sound  discretion  of  the  court,  and  was 
properly  gianted,  and  shoold  be  affirmed,  with  costs.  AH  conour. 


PBTKItS  V.  StUABT. 

(Ottv  Court  of  New  Fbrft,  General  Term.  October  M,  ItM.} 

1.  Cuim  AOAiKST  DsoBOBirrs— LtKiT&TioK  or  ACIIOlfS. 

Code  Civil  Proc  1 1S38,  providlsg  tliat  an  action  to  recover  a  rejected  or  dlspvtet 
debt  against  a  decedenVs  estata  must  be  begun  within  bIz  montbs  after  the  dlApate 
or  rejection,  beUig  of  a  penal  character,  snoold  be  eonstmed  strictly,  and  the  llm- 
itatloQ  does  not  oestai  to  ran  against  a  oWmant,  at  whose  house  notice  waa  left 
dortog  her  known  absenee,  nntU  she  gets  the  noUoe  on  her  return. 
%  pATKBirr— Pleadihg. 

Where  defendant  pleads  payment,  and  part  paymeDt  is  proved,  tbe  onus  Is  m 
talm  to  show  any  further  payments. 
3.  EviDsxos— Value  or  Bsavicsa. 

On  a  oUdm  against  a  deoedent's  estate  for  attendanoe  daring  lUneaa  and  servicBs 
eonneoted  with  the  burial,  testimony  as  to  the  value  of  aimllar  servloes  is  admissi- 
ble. ^ 

Appeal  from  trial  term. 

Action  by  Catharine  A.  Peters  against  Sidney  H.  Stuart,  as  administrator 
•f  8arah  A.  Feck.  Verdict  and  judgment  for  plaintiff.  Defendant  appesJa. 
Affirmed. 

Argued  before  EHBUCHr  0.  J.,  and  Van  Wycs.  and  McCabtht,  JJ. 
Theo.  2f.  Melvaie,  for  appellant.   Seaman  Miller,  for  respwdent 

McCabtht,  J.  This  Is  an  appeal  from  a  judgment  entered  upon  a  verdict 
of  H  jaiy  in  favor  of  the  pl^ntiff.  The  plaintiff  was  a  dressmaker,  and  with 
the  money  that  she  received  at  tlut  occupaUon  supported  her  household,  con- 
sisting of  herself,  her  husband,  sister,  and  nephew;  and.  in  addition,  she  had 
some  boarders.  Her  husband  oecasionally  gave  her  some  money,  but  she 
waa  the  head  of  the  household,  supplied  its  running  expenses  with  her  own 
earnings,  which  ahe  obtained  from  tbe  practice  of  her  trade  and  from  her 
boarders,  which  she  alone  received,  furnished  the  entire  table  and  flat,  and 
paid  tbe  rent  ttiereof,  and  no  other  person  received  any  other  emoluments 
from  either  aonrce.  In  tbe  latter  part  of  June,  1887,  Mrs.  Sarah  A.  Peck,  (a 
woman  of  eonsidwable  means.)  aahed  the  plaintiff  to  take  her  to  board,  and 
she  and  the  plaintiff  agreed  upon  the  price  that  she  was  to  pay,  viz.,  96  a 
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week,  and  her  washing,  50  cents  a  week,  and  from  that  time  she  oontinned 
to  board  and  room  with  the  plaintiff,  with  the  exception  of  a  few  weeks  when 
she  was  absent,  Tislting,  until  the  time  of  her  decease,  January  19,  1889. 
For  about  two  weeks  prior  to  her  decease.  Mrs.  Peck  was  very  ill,  and  did 
not  arise  from  ber  bed  without  the  aid  of  the  plaintiff,  and  during  the  latter 
period  the  plaintiff  gave  her  extraordinary  care  and  nursing,  being  with  ber 
day  and  night,  administering  to  her  medicines,  changing  her  bedding  several 
times  a  day.  and  washing  her  person  and  apparel.  The  body  of  Mrs.  Feck 
was  covered  with  gangrene  sores,  loathsome  and  dangerous  to  touch.  After 
Mrs.  Peck's  decease  the  plaintiff  washed  and  prepared  her  body  for  burial, 
and  the  burial  services  were  conducted  at  the  plaintiff's  home,  pursuant  to 
instructions  that  Mrs.  Peck  had  given  during  her  lifetime.  Mrs.  Feck  had 
paid  the  plaintiff  for  her  board  up  to  April.  188^'.  but  from  that  time  she  bad 
paid  but  972,  leaving  a  balance  due  of  $230  for  board  and  washing  up  to  the 
time  of  her  decease;  and  for  the  extra  care  during  the  last  two  weeks  of  her 
life,  which  her- physician  said  was  worth  $25  a  week,  muking  (50;  and  for 
washing  and  preparing  the  body  of  deceased  for  burial  $25. — making  in  all, 
less  the  sum  of  $72  paid  on  account,  the  sum  of  $233.  The  court  refused  to 
allow  the  jury  to  give  any  sum  for  the  use  of  the  plaintiff's  bouse  for  burial. 

There  is  no  dispute  as  to  the  faets,  for  the  defendant  offered  no  eTidenee 
whatsoever  In  rebuttal  or  to  sustain  the  all^^lons  set  forth  as  a  oountei^ 
claim,  and,  at  the  conclusion  of  the  trial,  "the  defendant's  counsel  in  open 
court,  and  the  Jury,  stated  that  Mrs.  Peck  had  made  the  agreement  vith  Mrs. 
Peters  (the  plaintiff)  for  the  board,  as  testified  to  bj  Mias  Jackson,  and  that 
she  was  not  a  pensioner  upon  that  fiunlly.**  The  facts  bearing  on  the  ques- 
tion of  costs  are  as  follows:  The  defendants  Intatate  died  January  19»  19S9. 
Letters  of  administration  upon  her  estate  were  Issued  to  the  defendant.  Feb- 
ruary 11,  1890,  and  an  order  to  advertise  for  claims  was  entered  Septembor 
27,  1890.  The  claim  herein  was  presented  in  writing  to  the  defendant,  No> 
Tember  17. 1890.  The  clerk  of  the  attorney  for  tbed^enduit  totdc  a  written 
notice  of  rejection,  in  a  sealed  envelope,  to  the  home  of  the  plaintiff,  Kovem- 
ber  19. 1890.  but  the  plaintiff  was  not  at  home  at  that  time,  and  the  clerk  or^ 
dered  it  to  be  given  to  the  plaintiff  when  she  returned.  The  plaintiff  did  not 
return  until  December  6,  1890.  when  she  first  received  the  notice.  The  de- 
fendant subsequently  refused  to  refer  the  claim  under  the  statute,  so  this  ac- 
tion was  begun  by  the  service  of  a  summons  and  complaint.  May  28, 1891. 
within  six  months  from  the  time  that  the  plidntiff  received  the  notice  of  re- 
jection. The  defendant  introduced  no  evidence  whatsoever  in  support  of  the 
counterclaim  for  $500  set  up  in  his  answer. 

The  first  question  to  determine  fa,  was  this  cl:dm  barred  1^  the  short  stat- 
ute of  limltal^on?  Section  1822.  Code  Civil  Froc.,  Isiis  follows:  "Where  an 
executor  or  administrator  disputes  or  rejects  a  claim  against  the  estate  of  the 
decedent,  exhibited  to  him  either  before  or  after,  the  commenoement  of  the 
pablication  of  a  notice,  requiring  the  presentation  of  claims,  as  prescribed  bj 
law,  unless  the  claim  is  referred,  as  prescribed  by  law,  the  claimant  must 
eommence  an  action  for  the  recovery  thereof  against  the  executdr  or  admin- 
istrator wittii  n  six  months  after  the  dispute  or  rejection,  or.  If  no  part  of  the 
debt  is  then  due,  within  six  months  after  a  part  thereof  becomes  doe,  in  de- 
fault whereof  he,  and  all  persona  claiming  under  him,  are  forever  barred 
from  maintaining  such  an  action  thereupon,  and  from  every  othur  remedy  to 
enforce  payment  thereof,  out  of  decedent's  property. " 

There  must  be  a  personal  notice  to  the  owner  of  the  claim,  and  a  strict 
compliance  with  all  the  provisions  of  the  statute.  Van  Brunt.  J.,  In  Fan 
8aun  V.  Farley,  4  Daly,  167,  says:  "It  will  not  be  pretended  that  a  mere  re- 
jection of  a  claim,  without  notice  of  such  rejection  to  the  owner  of  the  claim, 
would  set  the  statute  in  motion,  because  there  is  no  other  wi^  that  such  no- 
tice^ hy  which  the  owner  of  the  claim  can  be  madeaware  that  his  action  must 
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be  eonimeDcetl  wltbln  bIx  months  after  snch  reJecUon,  or  bte  right  to  bring 
an  acUon  will  be  lost  The  statnte  does  not  mean  hj  rejection  merely  a 
mental  emotion,  but  the  action  ot  the  mind  must  be  followed  by  some  out- 
ward aieb,  by  whicdi  the  owner  of  the  olidm  may  be  apprised  of  the  result  ar- 
rived at."  It  has  been  repeatedly  hdd  that  this  "statute,  unlike  the  other 
statntea  of  limitations,  is  not  a  statute  of  repose,  but  is  rightly  pensl  in  its 
cbaiacter,  and  should  be  strictly  construed.**  Broderick  t.  Smith,  3  Lans. 
27*  and  cases  there  oited.  The  mere  leaving  of  the  notice  of  rejection  at  the 
residence  of  the  claimant  on  Kovember  19,  1890,  while  she  was  absent  from 
the  city,  such  statement  being  made  to  the  server  at  the  time,  is  not  sufficient 
to  bring  snch  notice  to  her  knowledge,  and  thus  bar  ber  from  her  claim,  un- 
less the  service  was  made  upon  the  person  at  such  aesidence  with  her  consent 
and  authority.  No  such  evidence  appears  in  this  case.  The  fact  is  tliat  the 
claimant  did  not  return  until  December  6.  1890.  and  then  for  the  first  time 
received  such  notice  and  knew  of  the  rejection  of  her  claim.  Under  the  de- 
cisions,  the  statute  could  only  begin  to  run  from  that  date.  The  action  was 
commenced  on  May  23,  1891.  and  within  six  months  after  the  rejection  of  the 
claim,  and  is  therefore  not  barred  by  the  statute  of  limitations.  The  party 
invoking  the  aid  of  the  same  must  sliow  a  strict  compliance  with  all  of  ita 
provisions.   See  Hoyt  v.  Bonnett,  50  N.  Y.  542. 

There  is  sufficient  evidence  that  the  defendants  Intestate  boarded  and 
lodged  with  the  plaintiff  at  an  agreed  sura,  and,  if  there  was  any  need  of 
more  proof,  this  is  supplied  by  the  admission  of  the  defendant  at  the  close  of 
the  caae.  It  is  further  testified  that  in  April,  1888,  the  defendant's  intffltate 
said  that  she  had  loaned  out  her  money  And  had  not  the  money  to  pay  tier 
bill ;  sbe  having  paid  up  to  that  time,  and  no  claim  being  made  for  the  time 
prior.  That  after  that  time  tlie  witness  saw  Mrs.  Peck  pay  950,  and  at  an- 
other time  922,  making  in  all  972.  Immediately  upon  aucb  proof  being  pre* 
sented,  the  defendant  having  pleaded  payment,  the  onu«  was  on  him  to  show 
any  further  paymenta.    This  he  did  not  do. 

The  jury  had  the  right  to  consider  the  evidence  of  the  other  witnesses  in 
r^;ard  to  services  rendered  similar  to  those  of  the  plaintiff,  and  to  say  in  their 
jnd^ent  what  they  were  reasonably  worth.  All  the  questions  of  fact  were 
fairly  and  properly  submitted.  We  find  no  error,  and  the  judgment  ahoold 
be  afllnnedt  with  costa.  AU  concur. 


BMhhL  e.  Bladwobth  et  dL 

(Ofty  Court  <^  New  Tork^  Oensrai  Term.  Ootober  91,  UOS.) 

Aaeonuu  Ihbtbuxesitb — Joint  Makbbs. 

In  an  action  on  a  promlsBory  note  the  qnaiUon  whether  the  Joint  nuikers  are 
partners  or  not  is  ImmaterlaL 

Appeal  from  trial  term. 

Action  by  Bufus  Small  against  George  H.  Blad  worth  and  J.  Dana  Jones  on 
a  promissory  nota.  Verdict  and  Judgment  for  plalntifC.  D^endanta  appeaL 
Affirmed. 

Argued  before  Van  Wyok  and  McOabtht,  JJ. 

J.  Dana  Jones,  for  appellants.    A.  &.  Vanderpoel,  for  respondent. 

MoCartht,  J.  This  action  Is  on  a  promissory  note  against  the  defendants 
as  makers,  and  presenta  a  simple  question  of  fact.  It  was  fairly  submitted 
to  the  jury,  and  they  found  a  verdict  against  the  defendanto.  If  the  defend- 
ante  made  the  note,  it  is  immaterial  whether  they  made  it  as  partners,  or 
were  doing  business  in  some  other  manner.  Once  shown  that  the  note  was 
Dutde  by  tbem,  they  are  liable.  The  learned  justice  was  therefore  right  in 
declining  to  charge  as  requested.  The  judge  committed  no  error,  and  the 
judgment  sliould  be  affirmed,  with  costs. 
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FiSHEB  V.  MONBOB  et  Ol. 
{City  Court  of  New  Yoi%  Gmeral  T^rm.  October  Si,  188S.) 

Hum  AKD  SERT^m^DlSOBABai  VlTHOtTT  NOTIOB  BwjaUIBD  BY  GCHITMMI& 

Am  aotren  emploTsd  under  contraot  for  80  weeks,  Bnbject  to  diaduive  «m  m 
week's  DoUoa  for  vlolatloa  of  any  rale  made  bjr  tbe  manager,  failed  to  attend  a  re- 
hearsal, thus  TioLating  such  a  •rule,  and  was  Immedlatelr  discharged  withont 
notloe,  with  payment  up  to  date,  for  which  she  reoeipted.  Bhe  dUIgenUT  tried  to 
obtain  employment  for  the  rest  of  the  season.  Held,  that  she  was  entitled  to  ra- 
cover  her  wages  for  the  rest  of  her  term  of  engagement,  less  her  wages  reoeirod 
In  other  employment,  as  snoh  a  discharge  without  notloe  oould  not  teiminata  tb« 
f»nlracL 

Appeal  from  trial  teroh 

ActioD  by  Jennie  Fisher  against  Bobert  B.  Monroe  and  others  for  breach 
of  contract  of  employmant.  Verdict  and  judgment  for  plaintiff.  Deloid- 
ants  appeal.  Affirmed. 

For  decisions  on  former  appeals,  see  17  N.  Y.  Supp.  837,  and  12  N.  Y. 
Supp.  273,  reversing  11  N.  Y.  Supp.  207. 

Argued  before  Eublioh,  C.  J.*  and  Yah  Wtok  and  MoGabtht*  JJ. 

IT.  JST.  PhUUpt,  for  appellants.   Seaman  MiUwt  for  respondent. 

MoOabtht,  J.  This  is  an  appeal  from  a  judgment  entered  upon  a  verdict 
In  ftivor  of  the  plaintiff.  The  action  was  for  damages  caused  the  plaintiff,  an 
actress,  by  reason  of  her  discharge  by  the  defendants,  who  were  theatrical 
managers  and  proprietors,  for  and  until  the  end  of  the  season  speciOed  in  the 
contract  between  them.  The  written  contract  declared  that  the  plaintiff  was 
engaged  for  a  season  of  30  weelis  or  longer  during  the  years  1888-89.  Tbo 
puUntiff  began  her  duties  under  this  contract  at  the  opening  of  the  season. 
September,  1888,  and  continued  to  perform  her  duties  as  an  actress  nntilafter 
the  first  performance  of  Saturday  evening,  November  17.  1888,  when,  inme- 
diately  after  that  Saturday  evening's  performance,  one  of  the  defendants  dis- 
charged her,  and  refused  to  permit  her  to  perform  any  longer  under  said  con- 
tract. The  plaintiff  was  paid  up  to  the  time  of  her  discharge,  but  the  defend- 
ants have  neglected  and  refused  to  pay  her  any  further  sum.  The  plaintiff 
mode  diligent  endeavor  to  And  other  employment  during  the  balance  of  that 
season,  but  was  able  to  procure  an  engagement  but  for  a  week,  and  fw  that 
she  received  the  sum  of  $35.  The  season  mentioned  in  the  contract  did  not 
close  until  May  11,  1889.  So  the  jury  awarded  the  plaintiff  the  sum  of  (30  a 
week  for  the  remaining  20  weeks,  less  the  sum  of  |t35  that  she  had  earned  in 
the  mean  time,  thereby  making  the  amount  of  their  award  C565. 

It  was  testitied  by  the  defendant  that  the  cause  of  the  plaintiff's  immediate 
discharge  by  the  defendants  was  her  failure  and  refusal  to  be  present  at  a  re- 
hearsal, and  it  was  also  admitted  that  there  was  an  absolute  rule  of  the  com- 
pany that  everybody  should  attend  rehearsals  when  called,  and  that  the  plain- 
tiff was  aware  oC  such  rule.  The  plaintiff  was  notified  on  a  Friday  to  attend 
for  rehearsal  on  the  following  day  at  10: 30  a.  u.  She  failed  to  attend  at  the 
time  named,  but  did  later  on  the  same  day,  and  was  that  night  discharged. 
The  defendants  are  Iwund  by  the  terms  of  their  own  oontract.  It  reads, 
"*  *  *  or  guilty  of  any  violation  of  the  rules  made  by  the  party  of  the 
first  part,  then  said  manager  may  annul  tills  contract  by  giving  a  week*s 
notice  to  do  so."  This  condition  limits  the  power  to  dischnrge,  and  Is  con- 
trolling in  this  case.  Here  it  appears  that  the  ground  of  the  discharge  is  the 
violation  of  a  rule  of  his  company.  This  being  so,  hecannot  terminate  the  re- 
lations between  him  and  the  plaintiff  unless  by  giving  such  a  week's  notice  to 
do  so.  The  discharge  was  immediate,  and  without  notice.  Until  such  notice 
was  given,  and  the  week  had  expired,  he  could  not  discharge  her.  Without  the 
proper  notice  she  became  entitled  to  damages  awarded  in  such  cast-B.  The 
situation  appears  to  have  been  overlooked  in  the  triaL   In  this  view  of  th* 
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«u»  It  baoonies  Immaterial  whether  tbsre  wu  saffldent  gruw  or  not  for  the 
Idalntiirfl  discharge.  Bat  if  there  vas  any  doubt,  then,  under  the  case  pre- 
•ented.  It  WM  «  qaestlon  of  fact*  and  was  fairly  submitted  to  the  jury  by  the 
learned  JoBtioe  at  the  trial.  The  fact  that  the  plaintiff  bad  received  and  re- 
ceipted for  the  salary  due  her  up  to  the  time  of  her  discharge  does  not  relieve 
the  defendants  from  tiulr  liability.  The  ruUnRs  ot  the  Justice  were  proper, 
and  we  And  ao  error. 

Judgment  should  be  afflrmedt  with  coats.  AU  oonenz; 


BSXD  V.  ZiMMBBMAJT. 

(Cttv  Court  <if  jrew  Toi%  Qenerdl  Itom.  Ootobar  M,  UBS.) 

1»  AmAl«— Rbtot— Wbioht  or  B!tidinob. 

Id  an  action  for  money  loaned,  a  indgmentbaaed  oa  the  flndlng  of  a  referee  aa  te 
the  amonnt  remaining  unpaid  will  M  afflrmed  If  on  eaaoiinattoD  ot  the  whole  eaaa 
Uiera  appears  to  be  solBoient  eTidence  to  BUBtaln  his  finding. 

&  XriDBXCS—BOOimCNT  PrODDOBD  ok  NOTIOB. 

A  book  or  docnment  produced  on  the  call  of  the  adTerae  partp,  bnt  not  oaed  by 

him,  does  not  thereby  become  evidence  against  bfan. 

Appeal  from  Judgment  on  report  of  referee. 

Action  by  Ghitrles  G.  B.  Reed  against  Henry  0.  Zimmerman  for  mon^ 
leaned.   Judgment  for  plainllff.    Defendant  appeiils.  Affirmed. 
Argued  before  £urlioh.  G.  J.,  and  VAN  Wyok  and  McCaktht.  JJ. 
iicMahan^  Handley,  for  appellant.    Henry  Hartman*  for  respondent. 

McCarthy.  J.  This  is  an  appeal  by  the  defendant  from  a  judgment  in  an 
ectlon  for  money  loaned.  The  cause  ciime  on  for  trial  at  a  trial  term  of  tbis 
«ourt  on  the  16th  day  uf  December,  1891.  and  upon  consent  of  the  parties 
-was  referred  to  Isa  O.  Miller,  Esq.,  as  referee,  to  hear  and  determine.  The 
issues  were  tried  at  great  length  before  the  referee,  who  rendered  his  ri^port 
directing  judgment  as  demanded  in  the  complaint,  and  Judgment  was  en- 
tered  accordingly  on  May  26,  1892. 

In  the  month  of  December,  1887,  plaintiff,  whose  business  isthatof  a  book- 
keeper and  cashier,  entered  the  employ  of  the  defendant,  then  engaged  in  the 
retail  flour  business.  PlaintlCF  was  employed  upon  the  books,' having  almost 
exclusive  charge  of  the  deposits  of  cash  and  checks  and  of  payment  by  checks. 
Ue  Hssisted  also  as  catih  collector  and  salesman,  and,  after  he  had  been  in 
plaintiff's  employ  about  six  months,  began  to  negotiate  temporary  loans  for, 
and  to  make  such  loans  personally  to,  the  defendant,  to  enable  him  to  meet 
the  financial  exigencies  of  his  business,  and  make  payments  when  they  be- 
came due.  AlxMit  the  first  uf  tltese  transactions  was  in  July,  by  a  check  of 
the  plain^ff  to  tl-.t-  defendant  for  81, 175.  Tlien  followed  a  long  series  uf  loans 
of  this  niiture.  cf>n  tinning  down  to  the  time  when  the  plaintiff  left  the  defend- 
ant's employ.  Tiiese  transactions  usually  consisted  in  the  plaintiff's  depos- 
iting to  defendant's  credit  in  tlie  West  Side  Bank  his  own  personal  check  for 
whatever  sum  might  be  necessary  for  the  defendant's  ne;-ds  for  the  day. 
Against  these  deposits  the  defendant  drew  to  m-^et  current  demands,  and  on 
the  following  morning  gave  plaintiff  whatever  cash  might  be  on  hand,  and  a 
check  to  the  order  of  currency  for  the  balance.  These  currency  checks  were 
cashed  by  plaintiff,  and,  with  the  cash  received  from  the  defendant,  depos- 
ited In  plaintiff's  bank,  to  meet  his  clieck  of  the  day  previous.  These  trans- 
actions  are  variously  referred  to  as  "accommodation  checks."  "check  items," 
«nd  "check  kiting,"  but  both  plaintiff  and  defendant  agree  that  these  trans- 
aotions  between  them  from  day  to  day  were  balanoed  and  adjusted  at  once, 
sometimes  by  cash,  sometimes  by  cheok,  sometimes  by  both. 

In  addition  to  these  temporary  loans,  if  loans  they  can  be  called,  and 
Altogether  outside  them,  plaintiff  loaned  defendant  three  spedQc  sums  ctf 
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money  upon  deflniteterms  of  credit,  as  follows:  March  15,  1890*  S464;  May 
5,  1890.  9800;  June  24,  1890,  S20,— total.  $1,284.  UpOQ  account  of  these 
loans  plaintlfF  received  payment  of  the  amounts  set  forth  In  folios  13  to  1^ 
on  puge  5,  aggregating  9756.75,  leaving  a  balance  of  S527.25.  for  which  thia 
suit  was  brought.  The  above  loans  are  unquestioned  by  defendant,  and  botb 
parties  agree  that  the  sums  credited  on  page  5  were  paid  to  plaintiff  oo  or 
about  the  dates  named.  Defendant,  however,  claims  lo  have  made  four  other 
payments  on  account  of  these  loans,  all  of  which  plaintiff  denies,  and  which 
are  set  out  in  defendant's  statement.  Exhibit  24.  These  iilleged  payments  ara 
as  fuUows:  July  11.  1890.  by  check.  $185;  July  16,  1890,  by  check,  9258.80. 
and  by  check,  9140.20,-9400;  I  O  U  of  Mallon,  945;  discount  of  Gandeville 
notes,  925, — total,  9605.  It  Is  claimed  by  the  defendant  that,  if  these  credits 
had  been  allowed  him,  the  plaintiff  would  be  found  indebted  to  the  de- 
fendant. The  case  was  fully  tried  before  the  referee,  and  conslder^e  btI- 
denoe  and  exhibits  preseated.  and  was  strongly  contested  on  botb  sides.  It 
Involves  purely  a  question  of  fact.  The  referee,  having  bad  the  witnesses, 
who  were  the  principals,  t>efore  him,  was  the  best  to  judge  and  determine 
their  credibility,  and  how  much  weight  should  be  given  to  their  evidenee. 
No  mutter  how  inconsistent  portions  of  the  evidence  may  seem,  we  most 
consider  the  whole  case.  We  think  from  an  examinaUon  that  there  is  suf- 
floient  evidence  to  sustain  the  referee.  The  exceptions  were  properly  over- 
ruled. 

There  is  no  such  rule  that,  upon  a  party  being  noHfied  by  the  adverse 
party  to  produce  a  book  or  document,  and  it  is  produced  oimnch  call,  on 
the  failure  of  the  party  calling  for  tbe  same  to  use  It,  it  becomes  evidence 
against  him.  The  esses  cited  by  the  appellant  in  my  judgment  are  autiiori- 
ties  against  him.  See  Varradina  v.  ffotchkiu,  120  K.  x.  611.  24  N.  £. 
Bep.  1020.  and  Bmith  v.  SmU,  ISl  N.  Y.  174,  175,  SO  N.  E.  Rep.  54.  For 
the  reasons  above  stated,  the  judgment  should  be  affirmed,  with  costs.  All 
concur. 


Mator,  Etc.,  of  Oitt  or  Kkw  Tork  e.  Shith  et  al. 

(Superior  Court  of  New  York  City,  Oeneral  Term.  October  M,  1B8L) 

L  OPINIMO  JUOaMBNT^UBAUTHOBIZBD  APPBAtUHOB. 

The  rules  that  to  render  »  judgment  effectual  the  parties  Interested  most  be  snb- 
Jeoted  to  the  process  of  the  court  by  persoual  eervioe,  that  an  appearanoe  is  sqniv- 
^ent  to  SQoh  service  only  when  the  appearanoe  is  authorized,  that  there  can  be  no 
such  authority  unless  the  relation  of  attorney  and  client  exists,  and  that  the  oonrt 
most  in  a  direct  proceeding  for  the  purpose  relieve  a  defendaat  uncoBdltiwally 
from  a  judgment  entered  <ni  an  appearance  by  an  nnanthcurlsed  attorney,  ^>ply  only 
to  foreign,  and  not  to  domestic,  Judgments. 

%  Same— Validitt— BiOHT  to  Relibf. 

A  domestio  judgment,  rendered  by  a  oourt  of  general  jurisdiction  against  a  resi- 
dent who  has  not  been  served  with  process,  but  for  whom  an  attorney  of  tbe  court 
has  appeared,  though  without  authority,  is  neither  Irregular  nor  void;  but  a  part^' 
Is  entitled  to  relief  when  an  unjust  jud^ent  has  been  rendered  against  him  by  this 
appearance  of  an  unautborized  attorney  if  he  seeks  relief  promptly  by  motion  ia 
the  action,  though  resort  to  a  court  of  eqni^  should  not  be  ud  nnlesB  specdal  clr- 
oumstances  render  it  nftcessary. 

IL  Same — Aixovme  Judohbnt  to  Stand  as  Sbcobitt. 

Whether  a  judgment  entered  on  an  unauthorized  appearance  ought  to  be  vaoateA 
entirely,  or  allowed  to  stand  as  security,  with  permissiOD  to  defendant  to  come  ia 
and  defend,  is  a  question  addressed  to  tbe  discretion  of  the  oourt  In  which  the 
Judgment  was  recovered,  to  he  decided  according  to  the  circumstances  of  eaoh 
case. 

4.  Bahb— Wnm  Vaoatbd. 

Twenty-four  years  after  the  commencement  of  a  suit  In  which  an  attomor  mad* 
an  nnautnorized  appearanoe  for  defendant  judgment  was  entered  against  defend- 
ant by  default.  It  speared  that  the  appearanoe  was  made  in  the  '*a.  Y.  supreme 
oonrt, "  whereas  the  aoUon  was  la  the  superior  court,  and  the  appeal  book  fuled  t» 
show  by  any  legsi  evidence  that  the  complaint  In  the  aotlon  was  ever  setved  ao  a» 
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to  itaiitlM  Um«  ranniDg  within  which  ma  answer  mlKfat  be  served,  as  pTorldeS  hj 
CodePioo.  1 180,  then  in  foroe.  It  further  appeared  thattheattorney  who  made  th» 
appearaooe  waa  dead,  aod  the  prineipal  for  whom  defendant  had  been  aurety  waa 
Inaolvent,  ao  that  defendant's  remediaa  affalnat  them,  in  oase  he  paid  the  jadiciDent« 
oould  avaU  nothing.  Held  that,  in  view  of  anch  droumatancea,  the  Irr^alarlUas 
In  the  praotloe,  via  the  laehea  of  plaintiff  the  Judgment  was  properly  vaoated. 

Appeal  from  special  term. 

Action  hy  tbe  mayor*  aldermen,  and  commonaltj  ot  tbe  city  of  New  York 
against  James  M.  Smith  and  otliers.  From  an  order  granting  a  motion  to 
vacate  a  judgment  against  defendant  Smith,  plaintiffs  appeal.  Affirmed. 

Tbe  plaintiffs  claim  that  the  action  was  commenced  by  the  service  of  a 
summons  on  the  defendant  Smith  on  July  21,  1868,  and  on  tbe  other  defend- 
ants on  July  24  and  25,  1868.  That  all  the  defendants  appeared  in  tbe  action 
August  4,  1868,  by  Frank  S.  Smith,  as  attorney.  The  notice  of  appearance 
Is  entitled  in  tbe  "supreme"  court,  and  is  for  "the defendants,"  without 
naming  them.  It  is  dated  Angast  4. 1868.  No  proceedings  seem  to  have 
been  taken  In  tbe  action  until  February,  1890,  when  the  corporation  counsel 
served  a  notice  of  application  for  judgment  as  by  default,  which  motion  be 
ButMequently  abandoned.  The  plfuntlSs  thereafter,  and  on  January  19, 1892, 
filed  with  the  clerk  of  this  court  a  judgment  roll  as  by  default,  reciting  the 
app«wance  of  all  tlie  defendants  by  attorney,  and  annexing  to  the  roll  the  no- 
tice  of  appearance  aforesaid,  whereupon  the  clerk  entered  judgment  against 
aaid  defendants  for  99,984.18.  No  proof  of  the  service  of  the  summons  or  the 
complaint  was  annexed,  and  no  l^al  proof  of  tbe  service  appears  In  tlie  ap- 
pml  book.  Tbe  defendant  Smith  thereupon  moved  to  vacate  tbe  judgmental 
to  Mm,  upon  the  grounds  that  no  process  had  ever  been  served  upon  him; 
that  he  had  no  knowledge  whatever  of  the  action  antil  tbe  service  of  tbe  no- 
tice of  application  for  judgment  In  1890*  which  was  abandoned;  and  that  he 
had  never  antborized  any  one  to  appear  in  the  action  for  bim.  The  court 
granted  the  mutton,  and  vacated  the  judgment  as  to  said  defendant,  and  from 
the  order  aforesaid  the  plaintiffs  appod. 

Aigned  before  MoAdah  and  Glldehslketk,  JJ. 

Wm,  H.  Clark,  John  J,  IMant/,  and  T.  FaHsy,  tor  appellants.  Wm,  H. 
Ifewman,  for  respondent. 

MdAdam,  J.  The  plaintiffs  are  eertalnly  guilty  of  great  laches  in  allow- 
ing an  aeUon  commenced  In  1868  to  slumber  24  years,  when,  according  to 
tbeir  theory,  tbey  were  entiUed  to  take  judgment  as  by  default  for  want  ctf  an 
answer  In  December,  1868.  The  derendant  was  sued  as  surety  on  a  lease 
made  to  one  AUerton*  wbo,  at  tbe  time  tbe  plaintiffs  claim  they  were  entitled 
to  judgment,  owned  real  estate,  and  was  solvent.  He  Is  now  irresponsible. 
Under  sach  circumstances,  the  d^endant  cannot  be  censured  by  being  seem- 
ingly tectmical  as  to  the  plaintifb*  practice  in  regard  to  tbe  manner  a^  form 
in  which  their  judgment  was  entered.  The  court  ImIow,  in  disposing  ot  the 
m<^on,  inferentially  found  that  the  defendant  was  never  served  with  pro- 
cess; that  the  appearKnce  interposed  for  liim  waa  without  autboritj;  that  he 
liad  no  knowledge  of  the  fuition  until  February,  1890.  when  the  plaintiffs 
served  the  notice  of  motion  for  judgment,  which  they  afterwards  connter- 
manded;  and  that  he  was  out  of  tbe  jurisdiction  of  the  court  during  alt  of 
July  and  August.  1868.  On  these  facts  one  would  naturally  suppose  that  the 
foiidamental  rules  applied,  that  to  render  a  judgment  of  a  court  effectual 
as  one  inper$onam  it  is  necessary  that  the  parties  interested  be  subjected  to 
1^  process  of  the  conrt  by  personal  service;  that  the  Action  that  an  appear- 
ance is  equivalent  to  such  service  applied  only  to  cases  wherein  the  appear- 
ance was  authorized,  and  that  there  can  be  no  such  authority  unless  the  r^ 
lation  of  attorney  and  client  actuaUy  subsists;  that  the  suitor  bad  the  right 
to  select  his  own  attorney;  that  the  relation  cannot  be  created  by  the  attorney 
alone;  and  that  the  court  in  whlcb  a  judgment  was  entered  must,  in  a  direct 
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proeeedlDg  for  the  parpoM.  rellare  Uie  ddfendant  uneondltfonally  from  a  Jadg* 
ment  entered  wbollj  on  an  appearance  bj  an  unauthorized  attornoj.  Bat  theaa 
jiTineiples  apply  onlj  to  forei];n,  and  ndk  to  domestic,  judgments.  VerguMom 
T.  Cravffordt  70  K.  T..  at  page  257;  K«rr  t.  JT^rr,  41  N.  T.  272;  Hoffima% 
T.  Hoffman,  46  T.  30.  Tbe  reason  for  the  distinetton  seems  to  be  that 
It  would  be  unreasonable  to  require  the  defendant  to  go  to  the  oonrt  txt  the 
foreign  state  which  rendered  it,  and  altatA  U  direi^  by  a  bill  or  motion; 
hence  he  is  permitted  to  plead  tbe  want  of  authority  la  tbe  attorney  defen- 
^rely  and  collaterally;  whereas,  in  tbe  case  of  a  domestic  judgment,  tt  is 
deemed  better  tc  force  the  party  to  assail  it  direcUy  In  the  Jarlsdtetion  of  his 
•domicile,  (thus  giving  the  court  an  equitable  control  over  the  proceedings,) 

precluding  him  from  resorting  to  the  plea  of  waat  of  authinrlty  in  tbe  at- 
-tomcy,  enllatorally  as  a  defense  to  a  tainfanUiu,  or  direct  action  on  the  jod^- 
mentp  (Wells,  AUys.  p.  858;)  hence  a  domestic  judgment  rendered  against 
a  resident  by  a  court  of  general  jurisdiction  against  a  party  who  has  not  bern 
■Sttred  with  process,  but  for  whom  an  attorney  of  the  court  has  appeued, 
though  without  authority.  Is  neither  toM  nor  irregular.  {DenUm  t.  Jfcyei, 
■6  Johns.  296,  followed  as  authority  in  VUtu  v.  Railroad  Co.,  12B  K.  T.,  at 
page  453,  25  N.  E.  Bep.  941.)  And  see  Pmoen  t.  2Vmor,  8  Hun,  8;  AdamM 
V.  QUhort,  9  Wend.  499;  Bperry  t.  Reynolda,  65  N.  T.  188;  Leet  ▼.  ifalfiafw 
ter,  51  Barb.  242;  and  kindred  cases.  Still  a  party  is  entitled  to  relief  when 
■an  unjust  judgment,  though  a  domestic  one,  has  been  rendered  against  liim 
by  fraud  or  collusion,  or  by  the  appearance  of  an  unauthorized  attorney,  if 
the  party  seeks  the  relief  by  bill  or  motion  promptly,  (Weils,  Attys.,  p.  3^;) 
bat,  unless  special  drcamstances  necessitate  a  resort  to  a  court  of  equity,  n- 
iief  by  motion  in  the  action  in  which  the  unauthorized  appearance  was  en- 
tered Is  proper,  {VUai  v.  Hailroad  Co,,  n^ro.)  The  practice  warranta  a 
party  in  giving  faith  and  contldence  to  one  who,  by  law,  isauUiorized  to  hold 
himself  out  as  a  public  officer,  clothed  with  power  to  represent  others  in 
court,  and  when  an  attorney  appears  for  a  party  his  appearance  is  reeogniwd, 
and  Ills  authority  will  be  presumed,  to  the  extent,  at  least,  of  gi^ng  validity 
to  the  proceeding,  {Ferffiuon  v.  Crauiford,  mpra;  Hamilton  v.  Wright, 
87  N.  Y.,  at  page  504;  Brown  v.  NiehoU,  42  TS.  Y.  26,)  which  is  the  reason 
why  an  appearance  by  an  attorney  without  warrant  is  good  as  to  tbe  court, 
{Dmton  T.  Ifoyet,  mpra. )  It  Is  the  official  position  of  the  attorney  as  an  ao- 
credited  officer  of  the  court  that  gives  rise  to  the  Implication  that  he  pottesses 
tbe  authority  he  assuniea  to  exercise,  for  In  ordinary  cases  the  presurapUw 
does  not  attach;  and  where  one  is  sought  to  be  bound  by  the  act  of  anoUwr, 
who  assumed  to  act  as  his  agent,  the  party  seeking  to  bold  him  twnnd  by  such 
■act  must  show  the  agency.  The  object  of  the  direct  proceeding  to  the  court 
which  rendered  the  judgment  Is  to  enable  it  to  give  the  relief  necessary  with- 
out doing  injustice  to  the  plaintiff,  or  to  innocent  third  persons,  who  may 
have  acquired  rights  under  the  judgment. 

Whether  the  judgment  ought  to  be  vacated  entirely  or  allowed  to  stand  as 
security  with  permission  to  the  defendant  to  come  In  and  defend,  is  a  question 
addressed  to  tlie  discretion  of  the  court  in  which  tbe  judgment  whs  recovered, 
to  be  exercised  upon  equitable  principles  in  furthernnce  of  justice,  according 
to  the  peculiar  circumstances  of  each  case,  fur,  as  the  court  of  appeals  in 
Sperry  v.  BeynoUU,  65  K.  Y,,  at  page  182.  said:  **The  courts  can,  in  the 
Action  in  which  the  unauthorized  appearance  has  been  put  in,  give  a  party 
such  relief  against  it  as  be  ought  to  have.**  In  Ferguton  v.  Crawford,  supra, 
it  was  held  that  while  an  unauthorized  appearance  would  bind  the  defendant, 
he  was  not  precluded  from  showing  that  the  paper  was  a  forgery.  In  Burton 
T.  Sherman,  20  Wkty.  DIk-  419,  the  court  held  that  there  was  no  distinction 
between  a  forged  notice  of  appearance  and  an  appearance  by  an  attorney  not 
authorized  to  give  it,  as  the  notice  In  neither  case  reaches  the  party.  Tills 
■ease  Is  not  in  harmony,  however,  with  the  controlling  anUiaritlBS  apoo  the 
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Bubjeet.  In  Vilas  t.  Railroad  Co.,  tttpra,  the  rale  Jn  regard  to  Jodgmentt- 
entered  on  unauthorised  appearancfs  was  realBrmed.  but  the  case  distin- 
guished from  tlioee  concerning  domestic  judgments.  becHiise  the  defendant 
was  a  resident  of  another  state,  and  not  within  the  jurisdiction  of  the  court; 
and  it  was  held  tiiat  the  rule  relating  to  foreign  judgments  applied  to  one  so- 
situated,  and  that  the  court  below  oujiht  to  have  vacated  the  judgment.  See, 
also.  NortUinger  t.  De  Mier.  (Sup.)  7  N.  Y.  Supp.  463.  The  defendant  here 
was  out  of  the  jurisdiction  of  the  court  at  the  time  of  the  unauthorized  ap- 
pearance, but,  being  a  resident  of  the  city  of  New  York,  the  exception  in  favor 
of  nonresidents  of  the  state  does  not  apply.  In  some  cases  the  courts  have 
denied  alt  relief  in  cases  of  domestic  judgments,  leaving  the  injured  party  tty 
seek  his  remedy  agHinst  the  attorney  (where  be  appeared  to  be  a  responsible 
person)  either  by  summitry  application  or  action.  Insuranoe  Co.  v.  Oakle;/, 
9  PaigCt  499,  and  kindred  autliorlties.  The  attorney  who  appeared  for  the 
defendant  is  dead,  and  it  is  not  sliown  whether  he  left  any  estate  to  which  the 
defendant  may  resort,  and  it  is  more  than  likely  he  will  6nd  no  productive 
ren^tedy  in  that  direction.  Denying  a  defendant  injured  by  an  unauthorized 
appearance  any  relief  in  the  action,  compelling  hiui  to  pay  a  judgment  of 
which  be  knew  nothing  until  an  execution  was  presented  for  its  collection, 
and  then  leaving  him  to  the  uncertain  rmedy  of  a  suit  against  the  attorney 
who  assumed  to  act  for  him,  seemed  so  inequitable  that  in  Ellstoorth  v. 
Campbellt  31  Barb.  134,  it  was  held  that  the  injured  party  should  not  be  con- 
fined to  bis  remedy  against  the  attorney,  even  though  the  latter  be  responsi- 
ble* and  that  the  couit  slioold.  In  any  case  uf  anauthorized  appearance,  give- 
the  injured  party  leave  to  come  in  and  litigate  the  case  on  the  merits,  pre- 
serving meimwhile  the  lien  o(  the  judgment.  In  Blodget  v.  Ctmklin.  9  How. 
Pr.  444.  it  appeared  that  the  attorney  was  Irresponsible,  and  the  conrt,  to 
protect  tlie  defendant*  permitted  him  to  (»me  in  on  swearing  to  merits,  and 
allowed  the  judgment  to  stand  as  security.  In  Denton  t.  Noyta,  tupra,  the 
relief  afforded  was  to  stay  proceedings  on  the  judgment,  and  allow  the  defend- 
ant to  come  In  and  defend  the  action.  In  these  cases  there  were  no  laches  on 
the  part  <d  the  judgment  creditor.  Here  we  have  judgment  creditors  who 
have  sl^  on  thdr  rightB  for  24  years  without  a  move  on  their  part.  The 
lips  of  the  attorney  who  appeared  are  sealed  In  death,  and  Allnton,  for  whom 
the  defendant  became  surety,  has  beoume  Insolvent.  tJnder  these  circum- 
stances, the  terms  Imposed  In  the  cases  cited  would  not  reiostate  the  defendant 
to  the  position  he  occupied  when  the  unauthorized  appearance  was  given. 
The  authonties  all  concede  that  the  court  has  power  In  any  case  to  award 
proper  relief  to  a  defendant  against  an  unauthorized  appearance;  they  differ 
only  as  to  the  extent  of  the  relief  which  ought  to  be  granted.  None  of  the 
cases  deny  the  power  of  the  court  to  set  aside  the  judgment  altogether  where 
that  extreme  course  would  not  be  inequitable  to  the  plai  ntlff,  nor  Infringe  on 
the  rights  of  others.  The  defendant,  knowing  nothing  to  the  contrary,  had 
the  light  to  assume  that  the  obligation  for  which  he  was  surety  had  been  dis- 
charged by  payment,  or  bad  ceased  to  be  enforceable  by  reason  of  the  statute 
of  limitations.  The  llaldllty  is  to  be  oontinued.  if  at  all.  by  force  of  the  un- 
authorized appearance  by  an  attorney  given  24  years  ago,  and  never  acted 
upon  until  recently.  This  requires  us  to  examine  tlie  notice  of  appearanoe 
critically,  and  to  construe  it  more  stric^y  against  the  plaintiff  than  we  might 
have  done  but  for  this  unusual  delay.  The  appearance  is  in  an  action  In  the- 
"supreme**  oonrt,  while  the  present  litigation  is  in  the  "superior"  court. 
Such  an  error  might,  in  many  instances,  constitate  a  mere  Irr^ularltyf 
waived  by  retaining  the  paper.  Such  was  the  eonstruction  put  upon  an  an- 
swer entitled  "supreme"  instead  of  "superior"  court,  {Willianu  v.  <8Ao/to, 
4  Sandf.  641;)  but  the  plaintiff  in  that  CMse  did  not  depend  upon  the  answer 
for  tlie  court's  jurisdiction  to  act.  That  had  been  acquired  by  the  personal 
jerTice  of  process.  For  that  reason  the  case  Is  distinguishable  from  this.  la. 
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tbe  present  Instance  the  jurisdiction  of  the  coart  is  made  to  depoid  mccIuslTelj 
on  the  appearance  of  the  attorney,  and,  it  this  did  not  aatborize  the  aoperior 
court  to  act  upon  it,  the  jadgmeot  entered  is  not  only  without  authorl^,  bat 
void.  In  a  JarlsdictionsI  aspect*  the  title  of  the  court  became  an  eesential 
and  inseparable  part  of  the  notice,  as  much  so,  apparently,  as  the  name  al  a 
bank  on  a  check,  or  a  particular  individual  aa  drawee  on  a  draft.  The  cred- 
itor could  not,  in  such  a  case,  treat  the  instrument,  at  his  option,  as  drawn 
upon  another  institntlon  or  individual.  If  the  defendant  sued  tbe  estate  of 
his  attorney,  he  vould  have  to  overcome  this  objection,  and  the  question  is 
whether  such  a  notice  of  appearance^  nc^  followed  by  the  service  of  a  com- 
plaint, "as  demanded  by  the  terms  of  the  notfoe,  "orot  any  other  papers  en- 
titled in  Uie  **superior**  oonrt.  (and  thwe  is  no  such  proof  in  tbe  appeal  book.) 
would  make  t3ie  estate  liable  for  .the  superior  court  judgment.  Indeed,  notb* 
ing  wtwtever  was  done  by  tbe  plalntiib  In  recognition  of  the  notice  as  an 
iqipearance  In  this  action,  and  the  fact  that  the  complaint  demanded  by  the 
tuAieo  was  not  served  rather  indictee  Uiat  tlie  plaintiff'  counsel  elected  to 
treat  the  notice  aa  a  nullity.  Section  130  of  tbe  Code,  in  force  when  the 
appeaiance  was  given,  provides  that  "a  copy  of  the  complaint  need  not  be 
served  vrith  the  summons.  In  such  a  ease  the  summons  must  atate  wtiere 
the  complaint  la  or  will  be  filed;  and  if  tbe  defendant,  witliin  twenty  days 
thereafter,  causes  notice  of  appearance  to  be  given,  and  in  person  or  by  attor* 
n^  demands  in  writing  a  copy  of  the  complaint,  specitying  a  place  witbin 
the  state  where  it  may  be  served,  a  copy  thereof  must,  within  twenty  da^-s 
thereafter,  be  served  accordingly,  and  after  such  service  tbe  defendant  has 
twenty  to  answer,  but  omy  one  copy  need  be  served  on  tbe  same  attor- 
ney. "  The  a)q)eal  book  fails  to  show  by  any  legal  evidence  tbat  tbe  complaint 
was  ever  served,  so  as  to  start  the  time  when  the  20  days  wtUiin  which  an 
answer  might  tie  served  commenced  to  run.  This  departure  from  practice 
would  make  the  judgment  trreguhir,  even  it  the  notice  of  appearance  ecm- 
ftered  jurisdiction,  and.  If  it  did  not,  proof  of  service  of  tbe  summons  was  re- 
quired before  the  clerk  was  authorized  to  enter  judgment.  Old  Code.  §  246; 
STew  Code,  §  1212.  It  seems  to  us,  in  view  of  the  facts,  that  the  notice  of 
appearance  eitlier  Unds  tbe  defendant  in  the  form  in  which  ft  was  nsed,  or 
it  is  not  binding  on  bim  at  all,  and  that  it  cannot  be  altered  or  enlarged  1^ 
any  act  oi  the  creditor  to  which  he  did  not  assent,  in  the  Hl>seDC«  of  some  an- 
thority  or  ratification  on  the  part  of  the  person  to  be  charged.  An  appearance 
entitled  in  the  "N.  Y.  supreme  court"  would  hardly  be  held  to  confer  Juris* 
dit^lon  on  the  "superior  court  of  Cook  Co.,  Illinois.**  nor  eice  vena,  yet  there 
Is  no  substantial  difference  between  tbe  illustration  put  and  tlie  case  at  bar. 
If  such  a  holding  were  BustaineO,  orderly  practice  would  i>e  disr^arded,  and 
confusloD.  worse  confounded,  welcomed  in  its  place. 

In  Bank  v.  Boyd,  3  Denio,  257,  it  was  held  that  a  warrant  to  confess 
judgment,  executed  by  residents  of  PeDnsylvania,  which,  by  a  fair  consbne. 
tion  of  its  terms,  contemplated  a  judgment  in  a  court  in  that  state,  will  not 
uphold  a  Judgment  entered  in  this  state.  The  warrant  in  tfaiit  cnse,  like  the 
notice  in  this,  was  tbe  sole  thing  upon  wbicli  jurisdiction  depended,  and  where 
it  contemplated  proceedings  in  one  court  they  were  deemed  un»uthurized  In 
anottier.  If  the  rights  of  third  parties  had  intervened,  there  might  be  some 
justification  in  attempting  to  uphold  the  judgment,  leaving  tbedeffndant  to 
whatever  remedy  there  might  be  against  the  attorney  or  his  estate,  but  no 
such  rights  haveaccrued.  If  there  have  been  no  laches  on  the  part  <A  the  plain- 
tiffs, or  even  a  reasonable  delay,  there  might  perhaps  be  some  reason  for  per- 
mitting the  judgment  to  stand,  and  allowing  the  defendant  to  come  fn  and  de- 
fend on  proving  merits,  as  was  done  in  tbe  three  oases  cited.  But  tbe  plain- 
tiffs, of  their  own  vcOltion.  waited  until  24  years  bad  passed,  until  the  attornqr 
who  appeared  in  tbe  action  had  passed  to  his  final  liome.  and  then  tsaparte, 
and  on  defective  proofs,  entered  their  judgment.  When  intotmtAatVbettatui 
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of  the  case  by  tbe  notice  of  motion  in  February,  1890,  the  defendant  Bent  one 
Ifewman  to  the  corporation  counsel,  and  told  liim  that  the  defendant  could 
not  be  the  James  M.  Smith  intended.  The  notice  of  motion  was  withdrawn, 
and  a  promise  given  that  nothing  further  would  be  done  without  notice.  No 
notice  was  given  until  the  defendant  was  Informed  of  the  judgment,  and  he 
took  prompt  measures  to  have  it  vacated  by  direct  proceedings  in  the  action. 
If,  under  such  circumstances,  tbe  plaintiffs  are  In  auy  manner  aggrieved  by 
reason  of  the  the  running  of  the  statute  of  limitations  or  otherwise,  it  is  the 
result  of  inexcusable  laches  on  their  part*  which  cannot  be  charged  to  the  de- 
fendant In  view  of  all  tbe  facts;  the  long  delay  on  the  part  of  the  plaintiffs; 
tbe  changed  flnaocial  condition  of  the  principal  debtor,  for  whom  the  defend- 
ant was  merely  surety;  tbe  circumstance  that  the  notice  of  appearance  is  In 
an  action  in  tbe  "supreme  court, "  with  tbe  want  of  authority  in  the  attorney 
to  appear  at  all;  and  for  the  irregularities  in  practice  specified, — we  think  the 
court  below  was  justified  in  vacating  tbe  judgment  unconditionally.  There 
was  no  absence  of  power,  no  abuse  of  discretion.  Tbs  order  appraled  from 
must  therefore  be  affirmed,  with  costs. 


iCommon  PUtu  of  New  Tbrk  Olcy  and  Covnty,  Qen«rai  T$rm.  Novembar  7, 1891.) 

1.  MioHAino*s  LiBM— Tun  op  Filiko. 

Where  buildings  are  oooBtmcted  by  a  oontraotor,  and  aftarwardt,  throagh  the 
faalt  of  others  in  allowing  so  overflow  of  water,  the  area  walla  become  deteotlve, 
talcing  down  and  E#>uilduig  them  is  not  a  work  required  by  the  oontraot,  aa  due 
to  "alteratlODS  in  the  plan  of  conBtruotion, "  but  an  indepeodent  work. 

&  BaHB— COMPLBTION  OT  CONTBA.OT. 

Tbe  doing  of  Independent  work  by  a  contractor,  on  request  after  the  original 
work  haa  been  done,  does  sot  enlarge  the  time  allowed  by  Laws  1883,  0.410,  after 
**ooinpLeUonof  hi8  0ontract,"fortheflUDgof  alien;  al&oe  the  doing  of  the  work, 
and  not  its  acoeptanoe,  marks  the  oompletion  of  the  oontraoC  WatU-OampbM  Co. 
T.  Tuengllng^  at  H.  B.  Rep.  1060.  mix.  Y.  l.  dUtingnlahed. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Michael  Fay  against  Henry  Muhlker  to  foreclose  a  meehanio^B 
lien  claimed  under  the  provisions  of  sections  1807-1828»  c.  410,  Iaws  18^, 
"Coosolidation  Act,"  (chapter  879,  Laws  1875.)  relating  to  mechanics'  Ileos 
in  tbe  city  of  New  York.  From  a  judgment  for  defendant,  entered  on  the 
report  of  a  n^eree,  for  the  amount  of  oounterelalms  in  excess  oi  the  amooat 
adjudged  to  be  due  on  snob  lien,  plaintiff  appeals.  Affirmed. 

Ai^ued  before  Booebtateb,  F.  J.,  and  Bisgboif  and  Fbtob,  JJ. 

if.  /.  BarUtf,  (Batiejf  A  Prmdergagt,  of  coansel,)  for  appellant.  Aua- 
ten  0.  Fox,  for  respondent, 

Bischoff,  J.  This  acUon  was  to  foredose  a  mecbante's  lien  claimed  ander 
a  notice  filed  Jnne  7,  1884.  At  that  time  the  law  In  force,  relative  to  snoh 
Hens  in  the  dty  of  New  York,  was  Laws  1882,  o.  410.  §§  1807-1823,  **Con- 
BolidationAo^"  (diapter  879,  Laws  1875,)  which  provided  that,  as  a  requisite 
to  the  acquisition  of  a  valid  lien,  *'every  original  contraotor"  must  file  with  the 
county  clerk  of  the  ooimty,  **wlthin  sixty  days  stta  the  completion  of  his 
contract,"  a  claim  setting  forth  certain  partloutara,  which.  In  so  far  as  con- 
cerns this  i^ipeal,  need  nc^  be  here  enumerated.  The  law  did  not,  in  express 
terms,  as  by  section  15,  c  842,  Laws  1885,  provide  that  in  an  action  brought 
to  foredose  a  lieA.  if  the  plaintiff  should  for  any  cause  fall  to  eatabllsh  Its 
Talldity  on  the  trliU,  he  might,  notwithstanding  that  fact,  be  permitted  to  re- 
cover a  personal  jndgmoit  against  the  party  at  whose  instance  the  work  was 
done,  or  the  materials  were  supplied,  as  the  case  might  be;  and,  in  tbe  ab- 
sance  of  such  a  provision,  this  court  has  held  in  Hubbell  v.  BcJtreyert  14  Abb. 
Pr.  (N.  &)  284,  (reversed  upon  other  grounds,  56  N.  Y.601.  opinion  in  full,  15 
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Abb.  Pr.  [N.  S-l  300.)  that  «  penonat  Jadgment  could  be  rendered  for  tfa» 
indebtedness  only  whlcb  has  accrued  ander  a  contract,  and  respecting  which 
the  lien  Is.  at  teiist,  partly  valid.  See.  also.  MaGraw  v.  Godfrey,  14  Abb. 
Pr.  (K.  S.)  397;  Spencer  y.  Bamett,  35  N.  T.  94. 

Tike  claim  filed  was  for  91,105.  of  which  $500  was  alleged  to  be  dae  for 
the  balance  of  the  last  payment  spedflcally  agreed  to  be  made  by  defendant, 
pursuant  to  a  written  agreement  entered  into  by  thepartiea,  upon  the  archi- 
tect's certificate  that  the  bnildings  which  plaintiff  was  to  erect  had  been  com- 
pleted, and  f 605  for  various  items  of  extra  work.  It  was  not  disputed  on 
the  hearing  before  the  referee  that  the  9500  item  was  unpaid,  but  as  Uy 
this  the  df^ense  was  lnterp<ned  that  the  architect's  certificate  had  not  been 
procured.  Flalntlfl  conceded  that  no  certificate  in  writing  had  been  had 
from  tbe  architect,  and  claimed  that  it  was  waived.  Evidence  to  establish 
the  fact  of  the  waiver  was  introduced  on  plaintiff's  behalf,  and  lis  Hnding^ 
requested  of  the  referee,  but  refusal.  The  referee  found,  from  abnndantevf- 
i)ence,  tbatall  tbe  work  under  the  written  agreement  was  fully  performed  bj 
plaintiff;  that  plHlnUS  bad  performed  extra  worked  the  valueof  9280;  tbatall 
the  work,  that  dune  under  llie  written  agreempnt  and  the  extra  work,  except 
an  Item  of  955  of  the  latter  which  was  for  taking  down  and  rebuilding  the  area 
walls,  was  completed  before  April  4,  1884;  tliat  the  work  of  taking  down 
and  rebuilding  the  area  walls  was  not  completed  until  after  April  7.  ItfSi, 
and  was  done  under  an  oral  contract  separaieand  distinct  from  the  written 
agreement;  tliat  plaintiff's  claim  at  a  lieu  was  filed  more  than  60  days  after 
aU  the  work,  except  that  of  taking  down  and  rebuilding  the  area  walls,  bad 
been  completed;  that  as  to  the  work  last  excepted  the«oIidm  of  a  lien  was 
filed  within  60  days  after  its  i»ropletIon;  that  there  was  due  defendant  upon 
his  counterclaims  9209;  and  from  these  facts  the  referee  concluded  that 
plaintiff's  lien  extended  only  to  the  Item  of  955  for  taking  down  and  rebaild- 
ing  the  area  walla;  that  the  lien  waa  extinguished  1^  Uie  counterclaims;  and 
directed  Judgment  for  the  defendant  for  the  amount  of  his  counterclaims  in 
excess  of  the  amoant  for  whlcb  plaintiff's  lien  was  adjudged  valid. 

By  express  stipulation  of  the  parties,  which  may  be  found  at  tbe  end  of 
the  case,  all  questions  which  might  otherwise  arise  oonceming  the  allowance 
of  defendant's  eonnterclHims  are  eliminated  from  our  consideration  ontlila 
appeal.  Though  tbe  written  agreement  did  not  expressly  require  the  arebi- 
teet'a  oerUflcate  to  be  tn  writing,  such  Is  implied  by  the  word  "certificate." 
And.  Law  DIcL  p.  160;  8  Amer.  A  Eng.  Enc.  Law,  p.  S9.  Its  procurement 
by  plaintiff  constituted  a  coadltion  preoedent  upon  the  performance  of  which 
his  ri^jht  to  payment  was  dependent,  {St.  John  v.  Potter,  [Com.  PI.  N.  T.l 
19  N.  Y.  Supp.  230;  Thomag  v.  Fteary,  26  N.  7.  26;  WyekojfY,  Uavert,  44 
K.  T.  143;  Qlacim  v.  Black,  50  N.  Y.  145;  MarUn  v.  LeggetU  4  E.  D. 
Smith;  255;  Qrube  v.  Schultheiss,  4  Daly.  207,  affirmed,  57  N.  T.  669;)and.  to 
maintain  bis  right  to  recover  the  9500  Item  in  this  action,  he  was  necessarily 
oom]ielIed  to  show  either  that  tbe  certificate  was  wrongfully  withheld,  or 
that  It  was  waived.  He  undertook  the  latter,  on  the  hearii^  before  the 
referee,  and  cannot  on  tiiis  appeal  be  permitted  to  assume  an  attitude  incoBsisU 
ent  with  that  taken  on  the  trial.  Home  Ins.  Co.  v.  Western  Transp.  Co.,  51 
N.  Y.  93.  96;  Stapenhorst  v.  Wolf,  65  K.  Y.  596;  Locktooott  v.  Quaekenhusfi, 
83  N.  Y.  607;  Wangler  v.  Swift.  90  N.  Y.  38, 44;  Wines  v.  Masfor,  etc.,  70  N.  Y, 
613;  Codd  V.  Hathbone,  19N.  Y.  37. 39.  If  we  assume  that  the  architect's  cer- 
tificate WHS  not  waived,  as  found  by  the  referee,  and  to  tbe  .contrary  of  which 
be  refused  to  find  at  i^ntift's  request,  then  plaintiff  had  not  entitled  himself 
by  performance  (tf  tbe  condition  precedent  to  payment  of  the  9600  item.  If,  on 
the  other  band,  we  assume  that  the  certificate  was  waived,  and  that  the  referee 
erred  in  finding  that  it  waa  not,  and  In  refusing  to  find  that  it  waa,  then  the 
fact  remains  that  the  woric  was  performed  before  April  4, 188^  more  than 
60  days  before  tbe  notice  of  lieu  was  flted,  and  the  errors  reCened  to  are  Idk 
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materlaU  since  the  conclusion  that  the  lien  did  not  extend  to  this  $500  would 
be  inevitable;  and  errors  which  are  immHterial  and  harmless  afford  no 
grcund  for  reversal.  Tmney  v.  Berger,  93  N.  Y.  524;  TAorne  v.  Turok,  94 
.  Y.  90:  Story  v.  Association,  95  N.  Y.  474:  Ellieanger  v.  Piah^  60  N.  Y. 
665  ;  FlariMuan  v.  Maddin,  81  N.  Y.  623;  Dotvm  v.  Railroad  Co.,  56  N.  Y. 
664;  and,  hk  t<>  equity  cases.  In  re  New  York  Cent.  c&  H.  R,  R.  Co.,  90  N. 
Y.  o4S.  In  either  case,  therefore,  the  judgment  appealed  from  would  have 
been  proper. 

In  wliat  has  been  said  above  we  assume  that  the  referee  correctiy  found 
that  the  work  of  taking  down  ami  rebuilding  the  area  walls  was  rendered 
upon  an  independent  employment,  and  that  it  was  not  a  part  of  the  work  r&- 
quired  of  p!aii<tl£F  under  the  written  agreement,  and  we  now  proceed  to  dem- 
onstrate that  this  assumption  ts  proper.  The  original  written  agreement 
entered  into  bythe  parties  to  this  action  required  plaintiff  to  construct  defend- 
ant's buildings,  and  included  die  erection  of  the  area  walls.  All  this  was 
done  and  cunt pteted  before  April  4,  1884.  So  plaintiff  contended  and  testl. 
fled,  and  so  the  referee  found.  Having  done  all  lie  undertook  to  do,  plaintiff 
was  not  required  to  do  the  work  over  again.  In  the  absence  of  a  provision  to 
that  eflect  in  the  agreement.  After  the  area  walls  bad  been  erected  and  com- 
pleted by  plaintiff,  tliey  were  suffered  to  bwome  defective  through  no  fault  of 
bis.  So  plaintiff  further  contended,  so  the  referee  further  found,  and  upon 
this  theory  plaintiff  claimed  to  be  entitled  to,  and  was  allowed  to  recover,  655 
for  doing  the  work  of  taking  down  and  rebuilding  the  walls.  The  only  other 
work  which  the  written  agreement  required  of  plaintiff  was  such  as  should 
become  Deoessary  from  "alterations  in  the  plan  of  construction;"  but  plaintiff 
^^n  contended  and  testified,  and  the  referee  again  found,  that  tlie  taking 
down  and  rebulldiag  of  the  area  walls  was  rendered  necessary  by  the  facts 
that,  through  the  carelessness  or  negligence  of  others  than  pi:iintiff  or  bis 
semnts,  an  excavation  near  the  area  was  left  exposed  to  the  elements  during 
the  pteooding  winter,  and  that  the  excavation  became  filled  with  water,  which 
ovf^oved  the  area  walls  and  entered  them,  where  it  froze,  and  caused  the 
walls  to  crack  and  split  and  become  defective.  These  facts  preclude  a  claim 
that  the  extra  work  in  taking  down  and  rebuilding  the  area  walls  was  due  to 
''altarafiloDa  in  tfaep^anof  construction,"  and  it  seems  indisputable  that  it 
was  wholly  distinct  and  apart  from  the  work  required  of  plaintiff  under  the 
written  agreeraenti  and  therefore  rendered  upon  a  new,  distinct,  and  inde- 
pandent  contiaet  of  employment.  We  refrain  from  particularly  discussing 
tiw  extra  mrk  performed,  and  claimed  to  have  been  performed,  by  plaintiff, 
other  than  that  requiKd  in  taking  down  and  rebuilding  the  area  wiiUs;  and 
vfl  aosiune,  for  the  pnrpoaee  of  this  ai^eal,  consistently  with  plaintiff's  con- 
tention  on  the  trial,  and  without  whlfh  he  could  not  have  hoped  to  prevail, 
that  It  WIS  lUl  a  part  of»  and  connected  with,  the  work  required  nnder  the 
written  agreement;  for  if  snob  was  not  bis  contention,  or  if  the  contrary  of 
■ueh  contention  was  the  tnet,  then  the  farther  fact  that  such  extra  work  also 
wu  oompleted  more  than  60  days  before  the  claim  of  a  lien  was  filed,  jasUfled 
the  referee's  conclusion  and  Judgment. 

Connael  for  appellant,  however,  nrges  that  the  statute  governing  plaintiffs 
lien  does  not  prescribe  as  the  limit  of  the  time  within  which  the  claim  mnet 
be  flled  60  days  after  performance  of  the  work,  but  60  days  after  the  contract 
is  completed;  that  the  contmct  was  not  completed  nntU  the  work  pwformed 
was  accepted  by  defendant;  tliat  as  part  of  the  work  was  done  over  again, 
and  the  architect's  certificate  to  (he  completion  of  the  buildings  was  never 
given,  defendant  cannot  be  said  to  have  accepted  the  work  performed  before 
the  area  walls  were  taken  down  and  rebailt.  It  does  not  appear  from  the 
referee's  report,  nor  was  the  referee  requested  to  find,  that  any  part  Of  the 
entire  work  performed  was  ever  formally  accepted  by  defendant;  and  ]ui^  here 
the  fatality  to  the  lien  of  the  inconsistent  positUms  taken  by  counsel  In  sap- 
v.20N.Y.B.no.l2 — 13 
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port  ci  tfe*  abore  tbe  amonot  awarded,  is  onudttsivelj  apparent;  for,  U  the 
architect's  certlflci^  was  requisite  to  show  that  the  eontract  was  completed 
bj  both  parties  thereto,  then  It  was  never  completed,  for  tbe  eer^Acate  was 
never  procared,  and  the  elaSm  whs  prematurely  filed.  On  the  other  hand,  if 
the  ceitiQcate  was  wrived  by  defendant,  then  he  was  bound  to  accept,  and 
most  be  pieanmed  to  have  accepted,  the  work,  at  the  very  moment  when  it 
was  comjdeted  by  plaintiff  in  the  manner  required  of  him  under  tlie  written 
agreement,  and,  as  that  was  more  than  60  days  before  tlie  claim  of  h  lien  was 
flledt  the  referee  properly  held  the  lien  to  be  invalid  respecting  such  work; 
and  that  neither  i^totlff  nor  the  referee  was  mistuken  in  his  views  that 
the  work  was  completed  more  than  60  days  before  the  claim  was  filed  is  om- 
cinsive  from  the  (»)nceded  facts  that  no  worik  whatever,  excepting  that  of 
taking  down  and  rebuilding  the  area  Walls,  was  (tone  during  and  aftev  tbe 
month  of  April.  1884. 

Uat  we  do  not  agree  to  the  constractioo  of  the  statute  claimed  by  counsel 
for  appellant.  Beourring  to  Its  provisions,  (section  1809,  c.  410.  Laws  1882; 
section  5,  o.  379,  Laws  1875.)  it  will  be  seen  that  tbe  claim  must  be  filed  by 
the  "original  contractor"  within  60  days  after  the  completion,  not  of  the,  but 
of  bis.  contract.  By  the  words  "his  contract,"  the  legislature  unquestiona- 
bly referred  to  so  much  of  the  contract  as  the  party  claiming  tbe  lien  under- 
took to  perform,  using  the  words  "his  contract"  as  an  equivalent  expression 
for  his  promise,  his  covenant,  his  agreement,  the  contract  on  his  part.  Were 
we  to  adopt  a  construction  that  the  contract  was  required  to  be  performed  on 
the  part  of  all  paities  thereto,  no  lien  would  ever  have  been  obtainable  nnder 
the  provisions  of  the  statute,  and  thus  its  benign  aim  to  secure  mechanics 
and  material  men  would  be  frustrated  altogether.  If  acceptance  of  the  woik 
by  tbe  party  at  whose  request  it  was  performed  was  an  act  essential  to  tbe 
completion  of  tbe  contract,  payment  of  the  sum  agreed  to  he  paid  for  the 
work  performed  was  no  less  so,  and,  as  the  element  of  nonpayment  must  oi 
necessity  have  been  present  in  every  instance,  the  party  from  wliom  the 
payment  is  due,  by  refusing  it.  could  have  successfully  prevented  the  ar- 
rival of  the  time  within  which  the  claim  of  a  lien  bad  to  be  Sled  to  rendw  it 
efTectlve.  WaiU-CamphtU  Co.  v.  TueiigUng,  125  N.  Y.  1,  25  K.  E.  Rep. 
1060,  cited  by  appellant's  counsd,  has  no  application  to  tbe  case  before  os, 
nor  did  the  court  there  bold  that  the  contract  was  not  performed  nnUl  the 
purchaser  had  accepted  the  machinery  which  the  lienor  had  agreed  to  erect 
What  the  court  did  decide  was  that  the  purchaser's  approval  was  admissible 
in  evidence  to  show  performance  of  a  contract  to  erect  machinery  in  "satis- 
factory woricing  order,"  and  that  under  the  much  more  compreliensive  pro- 
visions of  the  present  mechanic's  lien  law,  (chapter  342,  Laws  1885,)  the  lien 
is  valid,  if  the  notice  was  filed  within  90  days  after  the  last  item  of  services 
or  materials,  necessary  to  put  the  machinery  in  "satisfactory  working  order," 
was  rendered  or  supplied,  as  the  case  might  be.  Assuming,  as  we  shoold 
consistently  with  plaintiff's  contention  on  the  hearing  before  the  referee,  and 
bis  request  to  the  referee  so  to  find,  that  the  architect's  certificate  to  the  com- 
pletion of  plaintiff's  work  was  waived,  and  viewing  the  taking  down  and  re- 
building of  the  area  walls  as  work  performed  undera  contract  of  employment 
separate  and  apart  from  the  written  agret-ment  for  the  construction  of  defend- 
ant's buildings,  we  must,  upon  the  evidence,  and  the  facts  found  by  the  ref- 
eree in  conformity  with  It,  that  all  the  other  work  for  which  the  lien  iras 
claimed  was  performed  under  a  contract  which  was  completed  on  plaintiff's 
part  more  than  60  days  before  his  claim  of  a  Hen  was  filed,  conclude  that  the 
referee  did  not  err  In  adjudging  the  claim  to  be  eflectiTe  on^  to  the  aztent  flf 
965,  and  so  affirm  tlie  judgment  ^pealed  from. 

Judgment  af&rmed,  with  oosti. 
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DaTBT  Bt  al.  9.  LOHBKAinf. 
<Ctoiiitiiim  Pleat  of  New  Totit  City  and  CountUt  QmertU  Tprm.  Noramber  7, 1893.) 

1.  Apfbaii— Record — Ajoehdiiskt  or  Cass. 

Where  ftppellaot  tau  exoepted  to  a  raling  of  the  trial  ooart.  the  respondent  has 
noUoe  that  appellant  will  claim  legal  error,  and  mnst  snpply  br  amendment  aaj 
evidence  which  he  deems  material  and  which  appellant  has  omitted  from  the  osse. 
9l  Witksbb — Cbkdibilitt— Harmless  Error. 

In  an  action  to  recover  the  value  of  eggs  sold  and  delivered,  a  witness  who,  on 
being  called  to  impeach  defendant,  had  tesUfled  that  he  knew  and  had  dealt  with 
defendant,  and  that  defendant's  reputation  among  the  wholesale  trade  was  bad, 
was  aalted,  *'What  were  his  retoms  on  eggs  that  he  bought  from  yon,  — large 
or  smalll "  atad  replied,  "His  returns  of  losses  with  as  were  very  heavy  during  the 
last  portion  of  the  time  he  dealt  with  us, — the  last  month,  or  perhaps  year. "  Held, 
that  Uie  evidence  of  transactions  between  witness  and  defendant  was  Incompetent 
and  Irrelevant. 

S.  pBOVIItOS  OT  JiTBT— TbSTIMOITT  OW  FlXTT  IH  IkTBBBST— iNSIBnOTIONB. 

The  court  properly  refused  to  charge  that  defendant  had  proved  a  tender  of  tbe 
amount  paid  into  court,  where  the  testimony  of  defendant,  though  unoontradloted, 
was  the  only  evidence  of  such  tender. 

Appeal  fiom  city  court,  genend  term. 

Actim  bj  Fred  W.  Davey,  Charles  F.  Burt,  and  Charles  W.  Bart  amlnat 
Ernest  A.  Lohrmann  to  recover  the  value  of  e^;g8  sold  and  delivend.  From 
a  jodgment  of  the  general  term  of  the  city  court  affirming  a  judgment 
tered  on  a  verdict  for  plaintiffs*  and  affirming  an.  order  denying  a  new  trial, 
defendant  appeals.  Reversed. 

Axgued  before  Balt,  0.'  J.,  and  Bisohoft  and  Fbtob,  JJ. 

Sotoe  d  Hummelt  for  appellant  /.  George  Flammer,  for  respondents. 

BisCHOFF,  J.  Though  we  may  be  precluded  from  inquiry  into  theanffloiency 
of  the  evidence  to  auabtin  the  verdict  because  of  the  absence  of  the  statement 
that  the  case  contains  all  the  evidence  material  to  the  questions  tn  controversy. 
(Amstein  v.  Haulenbeek,  [Com.  PI.  N.  Y.]  11  N.  Y.  Supp.  701;  Atdridge 
v.  Atdridge,  120  K.  Y.  614,  24  N.  £.  Bep.  1022,)  the  excepUon  to  the  ruUng 
of  the  trial  court  had  the  effect  of  a  notice  to  the  respondents  that  the  appel* 
lant  would  claim  a  legal  exTOT,  and  tbe  burden  was  thereby  put  upon  the  re- 
spondents to  supply,  by  way  of  amendmwt.  any  evidence  which  they  deemed 
material  to  the  question  sought  to  be  reviewed,  and  which  had  been  omitted 
from  tbe  case.  Balpin  t.  Ituuranoe  Co.,  118  Y.  165,  28  N.  E.  Bep.  482; 
Van  Bokkelen  v.  JBerdeU,  180  X  Y.  141, 29  N.  E.  Bep.  254. 

On  the  trial  {dtUnUfb  called  as  a  witness  In  rebuttal  one  Washington  Win- 
•or  for  tlra  purpose  of  Impeaetiing  defendant's  chamcter  for  truth  and  veradty. 
The  witness,  having  stated  that  he  was  acquainted  with  defendant,  proceeded 
to  testify  as  follows:  "QuefHon.  What  is  his  [defendant's]  reputation  tor 
ti*uth  and  veracity  In  the  trade?  Antwer,  WelK  I  should  say  that  bis  repu- 
tation among  the  wholfsale  trade  was  bad.  Q.  Why?  (Defendant's  conmel 
objects.)  Had  he  d«ilt  with  you?  A,  Yes,  sir.  y.  What  were  his  re- 
turns on  eggs  that  he  bought  from  you, — large  or  snull?  (Defendant's  oonn- 
sd  objects  as  incompetent,  irrelevant,  and  immaterinl.)  The  Court.  I  will 
allow  it  for  tbe  reason  that  Uils  line  oC  testimony  was  gone  into  by  tbe  de- 
fendant in  the  examination  of  the  witm^ses  Kedlich  and  Hlntze.  (Objection 
overruled.  Defendant  excepts.)  A.  His  returns  of  losses  with  ns  werevery 
heavy  daring  the  last  portion  of  ttie  time  he  dealt  with  us,— the  last  month, 
or  perhaps  year."  It  is  perfectly  clear  that  this  testimony  was  elicited  with 
no  other  motive,  and  could  have  had  no  other  effect,  than  to  impeach  d^nd- 
ant's  credibility.  In  so  far  as  it  relates  to  transacttons  between  the  witness 
and  defendant,  having  not  the  faintest  connection  with  tbe  snbject-mattor 
'  of  tbe  action,  its  incompetency  and  irrelevancy  for  such  purposes  is  too  ap- 
parent to  require  dther  argument  or  the  citation  of  authority,  and  if  oonsid- 
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eied  aa  explanatorj  of  the  witneaa*  atatement  with  reference  to  clefendant*8 
alleged  111  repnte  for  truth  and  veracity  the  teetiiuuny  transcended  Uie  rule 
that  particular  Jnatanoea  of  alleged  want  of  Toraoitj,  or  the  exhibition  of  monil 
delinquencj.  are  inadmissible.  Coming  Coming,  6  K.  X,  97;  Anon.,  1 
Hill,  217 ;  Jackion  t.  Zaeii,  IS  Johns.  504.  It  is  also  evident  from  the  ob- 
servation of  the  trial  justkie  that  bnt  for  bis  impression  that  derendant's  wit- 
nesses. Bedllch  and  Hintze,  to  sastain  defendant's  credibility,  bad  previoosljr 
testiQed  to  particular  transKCtions  with  him,  he  would  have  excluded  the  tes- 
timony objected  to.  If  such  testimony  wus  In  fact  ^ven.  It  does  not  appear 
from  the  case  aa  it  has  been  presented  to  us,  and  under  the  rule  stated  in 
Halpin  v.  Tnmranoe  Co.,  118  N.  T.  165,  28  2f.  £.  Bep.  482,  it  should  have 
been  aupplied  by  respondents.  For  tlie  reasons  stated  we  are  of  the  opinion 
that  the  exception  was  well  taken,  and  that  the  Judgment  must  be  reversed. 
We  cannot  aay  that  the  error  of  admitting  the  objectionable  testimony  whs 
harmless.  It  imputed  to  the  defendant  a  practice  of  demanding  allowani»  fvr 
Ill-founded  claims  for  losses  alleged  to  have  been  sustained  from  the  delivery 
to  him  of  unsalable  merchandise  by  tlie  tradesmen  with  whom  he  dealt,  and 
It  may  have  inlluemed  the  Jury  in  reaching  the  result  they  did.  Nor  can  we 
consider  the  verdict,  which  may  be  the  result  of  deliberation  affected  by  th» 
objectionable  testimony  to  defendant's  prejudice  in  any  aspect  of  substantial 
Justice,  so  long  as  upon  the  evidence  the  jury  would  have  been  authorized  to 
have  rendered  a  verdict  for  the  plaintiffs  in  a  lesser  amount.  In  ui^ing  Uiat 
plaintiffs  bave  recovered  no  more  than  defendant  by  an^w^  conceded  to  bedue, 
—22  cases,  containing  660  eggs,  at  20  cents  per  down,— respondents*  oouneel 
falls  to  nc^ce  that  the  defendant  claimed  allowance  for  unsalable  egg^  tbe 
justice  of  which  is  at  least  partly  conceded  bythecomplaint,and  it  may  there- 
fore be  that  the  rejection  of  defendant's  claim  for  this  allowance,  which  was 
supported  by  evidence  on  tiie  trial,  and  referred  to  in  the  justice's  charge, 
was  in  part  at  least  induced  by  the  testimony  objei^ed  to  and  erroneously  ad> 
mitted. 

The  exception  to  the  refusal  to  charge  as  requested  by  defendant's  oonnsel 
is  without  merit.  Among  tbe  defeosra  interposed  was  that  of  a  tender  be- 
fore suit  of  S98.80,  and  this  was  accompanied  by  payment  of  the  amount  into- 
court.  On  the  trial  the  only  evidence  which  whs  relied  upon  In  subetantia- 
tion  of  tbe  defense  was  the  testimony  of  the  defendant,  wholly  unchallenged 
in  this  respect,  except  by  evidence  tending  to  Impeach  his  credibility  gener- 
ally. Counsel  for  defendant  thereupon  requested  the  court  to  charge  that  the- 
defendant  bad  proved  a  tender  of  the  amount  paid  into  court,  and  that  if  tlie 
Jury  found  no  greater  sum  due  plnintiffs  from  tbe  defendnnt  their  verdict 
mnst  be  for  the  latter.  The  vice  of  this  request  was  ttiat  it  sought  to  invade 
tbe  province  ct  the  jury.  The  jury  was  not  bound  to  believe  the  defendant, 
though  he  was  uncontradicted,  as  his  testimony  was  that  of  a  party  in  inter- 
est, (BltDood  v.  Telegraph  Co.,  45  N.  Y.  549,  558;  (/tldersleeve  v.  Landon, 
78  N.  Y.  609;  Honegger  v.  Wettsteiny  94  N.  Y.  252.  261,)  and  if  made  as 
requested  tbe  charge  would  have  required  the  Jury  tu  accept  defendant's  tea- 
timony  aa  true.  The  request  was  therefore  properly  refused.  The  Judjpnenta 
«F  the  general  and  trial  terms  of  the  court  below  are  revnsed*  and  a  new 
trial  ordered,  with  costs  to  aUde  the  event.   All  concur. 


HXTBRZBLEB  0.  CENTRAL  CbOSS-ToWN  B.  CO. 

(Common  PltoM  of  Nmio  YorK  Citu  and  Count]/,  OmercU  Tnm.  Novambar  T,  UM.) 

L  iMPoran  NasuoairoB— Pabsnt  akd  Child. 

Where,  In  an  action  for  tbe  death  of  a  ohUd  oaosad  1^  the  DagUgenee  of  dafand- 
ant  street  r^way  compaay.  tbe  jury  finds  that  the  injuzy  was  oauHd  by  the  negli- 
geDoe  of  defeodant,  ana  that  there  was  no'WDtrilnitory  Degligence  od  tbe  part  of 
tbe  chUd,  the  parent's  negligence^  if  any,  is  ioefleotaal  to  dweat  a  recovery. 


Digitized  by  Google 


O.  p.  N.Y.]       HUKRZXX.EB  V.  CENTRAL  CB068-TOWN  B.  CO. 


67T 


&  Snnr  Caih— IvrasT  to  Cmild  <nr  Tft&oB— Kiouavos  or  Dsim 

Evidenoe  that  the  car  was  ranntne  as  fast  aa  ISmllet  an  hour,— twice  the  rate  al- 
lowed  by  law;  tViat  the  driver  saw  tbe  child  85  feet  away,  and  nrither  slackened 
Bpeed  nor  applied  the  brake;  and  that,  If  be  had  applied  tbe  brake,  be  could  have 
■topped  the  oar  before  atrUdng  the  ohUd,— is  sofflolant  proot  of  dafoadantf a  Mgll* 
genoe. 

&  Sake— Cob  TBiBDTOBT  Nbguobncb. 

Evidence  that  the  child,  while  paaatnf?  over  the  street  elsewhere  than  at  a  cross- 
ing, heard  the  cry  of  the  driver,  and  started  to  mn,  but  the  oar  oaine  so  fast  that 
the  horse  and  oar  stmokber     or9  seoonds  from  tbe  time  the  drlTor  oalled  out  * 
to  her,  Is  sofBotenb  to  exonerate  the  <dilld  from  the  Impntation  of  negligence. 

4.  Sams— WsBV  hot  a  Cohtributikq  Cavwk. 

The  negligence  of  defendant  being  the  sole  canse  of  the  injury,  since  after  dis- 
covering the  obild's  peril  tbe  driver  had  ample  time,  by  iHrdinary  care,  to  avert  tbe 
accident,  the  neglig«noe  of  the  child,  even  if  there  was  any,  was  not  a  oontrlbotlnc 
agency. 

%.  BZ0I8SIVS  DAKAan— DuTH  cur  Ohiuiu 

A  verdict  for  19,000,  fw  tbe  death  of  a  female  obUd  five  yem  old,  is  not  ewsa 
Ive  damages. 
«.  Review  on  Appeal— Ikbtrootiomb. 

Error  Imputed  to  tiie  charge,  and  retasal  to  ehargo,  la  not  av^Ue  on  appeal, 
on  Ml  **  exception  to  the  granting  of  tbe  requests  on  the  other  side,  and  tbe  t«naal 
to  charge  those  of  mine  tbat  were  not  obaiged.  ** 

Appeal  from  trial  term. 

Action  1^  Frits  Huerzeler  ag^nst  tlie  Central  Cross-Town  Ballroad  Com- 
pany to  recover  for  tbe  death  of  bis  daughter,  alleged  to  have  been  caused  by 
tbe  negligence  of  defendant  The  deceased  chlM  was  five  years  old,  and 
bright  and  healthy.  From  a  judgment  entered  oo  a  verdict  of  S2,000  in  favor 
of  plaintiff*  and  from  an  order  denying  a  new  trial,  d^endant  appeals.  Af- 
firmed. 

Argued  before  Bookstatbr,  Bischoff,  and  Frtob,  JJ. 

Wolff  &Bodg«»  IHobert  Swell,  of'  counsel,)  for  appelkint.  iZut«  A  Rep- 
penhetmer,  {Hmrp  Bahmitt  and  Ohariee  ff*  Xiellfaan,  of  counsel,)  for  re- 
spondent. 

Pbtor,  J.  Tbe  case  was  tried  upon  t:he  postulate  that  the  child  was  non 
mi  juris.  Nevertheless  the  learned  trial  judge  charged  that  "a  recoverjcan 
be  had  If  the  negligence  of  the  defendant  whs  the  sole  cause  of  the  injury, 
and  no  negligence  of  the  child  contributed  to  It;"  and,  more  expticitiv  atUl, 
tbat.  "if  tbe  jury  find  that  tbe  deceased's  own  negligence  contributed  to  her 
death,  tbey  must  Qnd  for  the  defendant."  Upon  this  instruction  the  verdict  . 
for  the  plaintiff  necessarily  net^Htives  the  fact  of  the  child's  a>ntributory 
negligence;  and  hence  the  parent's  negligence,  if  any,  was  Ineffectual  to  de- 
feat a  recovery.  MvQaiTy  v.  Loomia,  63  N.  T.  104.  Supposing,  however,  the 
imputed  negligence  of  the  parent  in  the  case,  it  was  not  neglif;ence  per  »e  to 
sufr>-r  tbe  child  tu  play  in  the  street,  [Kum  v.  City  of  Troy,  104  N.  Y.  344. 
lU  N.  E.  Kep.  442;  Birkett  v.  Ice  Co..  110  N.  Y.  504.  18  N.  E.  Kep.  108;) 
and  tbe  verdict  is  conr-Iuslve  of  the  question  in  favor  of  the  plaintiff.  The 
Inquiry  thfn  is  whether  the  evidence  sulHces  to  authorize  the  inference  of  de- 
fendant's negligence  and  the  child's  nonnegllgence.  Evidence  tbat  tbe  car 
WHS  running  as  fast  as  12  miles  uii  hour, —twice  the  rate  allowed  bylaw; 
that  the  driver  saw  the  child  35  feet  away,  and  neither  slackened  speMl  nor 
applied  bruke;  that  if  he  bad  applied  the  brake  he  would  have  stopped  the  car 
before  striking  the  child, — is  surely  plentiful  protif  of  defendant's  negligence. 
As  to  the  child's  nonnegUgence,  the  case  is  equally  clear.  She  had  the  right 
to  pass  over  tbe  street  elsewhere  than  at  a  crossing.  Sfoebuii  v.  fftrrmann,  108 
N.  y.  349,  15  N.  E.  Rep.  415.  While  so  passing,  she  heard  the  cry  of  the 
driver,  and  "started  to  run,  and  as  she  started  to  run  the  car  came  so  fast 
tbat  the  hurse  and  car  struck  her  a  second  and  a  half  or  two  seconds  from  the 
time  tbe  driver  hollered."  Upon  this  statement  of  the  occurrence  the  Jury 
wen  well  warranted  in  extmerating  the  child  from  the  imputation  <tf  neglU 
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genoe.  Bat  the  mere  negligence  of  a  plaintiff  is  not  enough  to  defeat  bis 
recorery.  His  negligence  must  beacontributingcauseofthelnjurj.  Aasum- 
Ing,  then,  the  negligence  of  the  child,  it  is  still  apparent  that  the  negligence 
of  the  defendant  was  the  sole  cause  of  the  Injury;  for,  after  discovering  the 
peril  of  the  cbild,  the  driver  had  ample  time  and  opportunity,  by  ordinary 
care,  to  avert  the  impending  catastrophe.  Hence  it  was  the  lack  of  that  care 
on  his  part  alone  wtiich  occasioned  the  casaalty.  The  negligence  of  the  child. 
If  any,  was  not  a  contributing  agency.  Railway  Co.  v.  Ivet,  144  U.  S.  409. 
12  Sup.  Ct.  Hep.  679 ;  1  Sbear.  &  K.  Neg.  §§  99, 100,  notes.  The  evidence  waa 
ample  to  authorize  the  verdict. 

Appellant  contends  that,  though  the  verdict  be  valid,  the  damages  are  ex- 
cessive; but  the  clear  weight  of  authority  is  to  the  contrary  of  the  propoaittoa. 
Birkett  v.  Ice  Co,,  110  N.  Y.  504.  18  N.  E.  Eep.  108;  Ihl  v.  RaUroad  Co., 
47  K.  Y.  317;  0*Mara  v.  Railroad  Co.,  88  K.  Y.  445:  Oldfield  v.  RaUrottd 
Co,,  14  N.  Y.  810;  Biermauer  v.  SaUroad  Co.,  15  Hun.  559,  77  N.  Y.  588; 
Houghkirh  v.  Railroad  Co.,  92  N.  Y.  219,  (reversal  on  another  point)  Ap- 
pelhuit  imputes  error  to  the  charge  and  refusal  to  charge;  but  the  point  ia 
not  available  npon  an  "exception  to  the  granting  of  the  requests  on  tbeotfaer 
side,  and  the  refusal  to  charge  those  of  mine  that  were  not  chained.**  Sead 
V.  iriehoU,  118  K.  Y.  224,  &  N.  £.  Bep.  468;  SetoaU  r.  BartietU  114  K.  7. 
899.  21 N.  £.  Rep.  990;  8medi»  v.  Railroad  Co,,  88  N.  Y.  14.  The  exoei»- 
tioDB  to  evidence  taken  below  are  not  pressed  upon  tiie  appeal.  On  review  <^ 
the  record,  we  perceive  no  error  araUahto  to  iq»pellant.  and,  upon  the  otI- 
denoe.  we  are  entirely  satisfied  with  verdict 

Judgment  and  order  afllrmed,  with  costs.   All  eoneor. 


iOommon  Pleaa  of  Neio  Forfc  City  and  County,  Omeral  Term.   November  7, 18B8.) 

L  tLBiDiito — ALLsama  CoNaLxrsiom  of  Law. 

Where,  in  an  action  to  recover  the  purchase  mooey  of  goods  stdd  and  dellvored, 
the  answer  denies  that  defendants  are  indebted  on  the  alleged  oanse  of  acU<n  aet 
forth  In  the  oompMnt.  bat  does  not  otherwise  deny  the  allegation  ot  sale  and  de- 
livery of  the  merchandise  at  an  agreed  price  sUMed,  the  dmnial  Is  mer<dy  a  lagal 
oonolnsion,  irBaffl(dent  to  raise  an  isBQe,  and  tlw  sale  and  delivery  to  denndaata, 
as  well  as  their  promise  to  pay,  are  admitted. 

1,  AuTHORiTT  or  AoBNT — Rboiitiho  Pbicb  or  Goods  Sold. 

It  was  conceded  on  the  trial  that  defendants  had  paid  the  amount  of  their  tn- 
debtedness  to  the  broker  who  negotiated  the  sale,  ana  who  at  the  time  olaimed  to 
hare  authority  to  collect;  but  platntllTs  testimony,  taken  under  a  commission,  was 
to  the  effect  that  he  had  never  authorized  the  broker  to  ooUect  the  money.  Tha 
broker  testified  that  he  had  never  rooeived  specUlc  anthority  to  ooUeet  the  son 
in  question,  but  that  be  had  received  express  parol  directions  from  plainUfl  to 
ooUectgeoeraUy;  that  ha  had  beMi  In  the  haUt  oC  ooUectii^  for  the  merohaadlsa 
ha  sola  for  plaintiff;  and  that,  except  in  the  instaaoe  of  defandonta*  ladebtedr 
nees,  plaiaUfl  had  always  itttlfled  aod  approved  the  ooUeetlons.  HHd.  tbitt  the 
-  broker's  authority  to  reoelva  psymeat  as  pialntlfPs  scent  should  have  mbb  snb- 
n^tied  to  the  Jury. 

Appeal  from  trial  term. 

Action  by  Hugh  Lamb  against  Augusta  Hinchlwrffand  others  to  recover 
the  purchase  mon^  for  goods  sold  and  delivered.  Trom  a  Judg^nt  for 
plaintlfF,  entered  on  a  verdict  rendwed  by  direction  of  the  trial  court,  da- 


Argued  before  Bookstateb,  BnoHOFr.  and  Fbyob.  JJ, 

Sampter  A  Fleisehman,  for  appellants.   Smith  ift  WhiU,  for  respondent. 

BisoHOFF,  J.  The  answer  denied  that  defendants  "are  Indebted  in  ai^ 
snm  whatever  upon  the  allied  cause  of  action  set  forth  In  the  complaint," 
and  did  not  otherwise  deny  the  auctions  of  sale  and  dtil  very  of  the  merchan- 
dlM  at  an  agreed  price  suted.  The  denial  was  therefore  of  alegal  conclnsiua 


Lamb  «.  Hirschbxbo  et  tU. 


Beversed. 
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nierely,  inaufBcient  to  raise  an  issue,  (Draft*  r.  Cockro/t,  4  E.  D.  Smith,  34; 
Bmery  v.  Baltz,  94  N.  7. 409, 411 ;)  and  the  sale  and  delivery  to  def endanU. 
as  well  as  their  promise  to  pay,  were  admitted*  (Code  Olril  Proo.  §  522.)  The 
defense  remaining  was  pigment,  and  it  was  conceded  on  the  trial  that  de- 
fendants had  paid  the  amount  of  their  indebtedness  to  one  Beaumont,  the 
broker  who  had  negotiated  the  sale,  and  who  at  the  time  of  payment  claimed 
to  have  authority  to  ctdlect.  This  authority  plaintiff  disputed,  and  his  tes- 
timony, taken  under  a  commission,  was  to  the  effect  that  he  had  never 
authorized  Beaumont  to  collect  the  money.  Beaumont,  called  as  a  witness 
for  defendants,  admitted  that  defendants  had  paid  him;  that  he  bad  not  ac- 
counted to  pl^ntiff  for  such  payment  otherwise  than  by  chargPng  himself 
with  the  amount;  and  that  he  had  never  received  specific  directions  or  author- 
ity to  collect  the  sum  due  plalntifl  from  defendants.  He  tesUBed,  farther, 
that  he  had  received  express  parol  directions  from  plaintiff  to  collect  gener- 
ally ;  that  he  had  been  in  the  habit  of  collecting  the  sums  owing  for  merchan- 
dise sold  by  him  on  plaintiCC^s  behalf;  and  that,  except  in  the  instance  of  de- 
tendauts^  indebtedness,  plaintiff  had  always  ratified  and  approved  the  collec- 
tions. On  motion  of  plaintiff's  counsel,  the  court  directed  a  verdict  for 
plaintiff,  under  objection  and  exception  for  defendants.  It  was  error  to 
withdraw  the  question  of  Beaumont's  authority  to  receive  payment,  as  plain- 
tiff's agent,  from  the  jury.  Plaintiff's  denial  of  having  given  such  authority 
was  not  conclusive,  because  that  of  a  party  in  interest,  {Bltoood  v.  Telegraph 
Co.,  45  N.  Y.  &49;  GUdersleeve  v.  Zandtm,  73  N.  Y.  609;  Bonegger  v.  WetU 
stein,  94  Y  252;)  and  evidence  of  express  authority  was  not  indispensable 
to  sustain  the  defense.  It  was  sufficient  If  Beaumont's  authority  to  collect 
appeared  inferentially  from  h  course  of  dealing  betwefu  him  and  his  alleged 
principal.  Bank  v.  Putnam,  1  Abb.  Dec.  80;  Wood  v.  Railroad  Co.,  8  N. 
Y.  160;  Hammond  v,  Varian,  54  N.  Y.  398;  Oleott  v.  Railroad  Co.,  27  N. 
Y.  M6;  Bank  v.  CUmmU,  31  N.  Y.  S3.  The  judgment  appealed  from  must 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  appellants  to  abide  the 
erent.  All  ooncnr. 


Hehbt  SIoShanb  Co.,  Limited,  o.  Padtan. 
{Common  Pleaa  of  Ntna  Ywrk  CUu  and  County,  General  Term.  Hovwaber  T,  1889.) 

1.  WBrrm  Ouaustt  or  FATmirr— F^rol  ETinixca  ov  Ihtbitt. 

Defendant  executed  to  plaintiff  a  written  ^aranty  of  ^yment  by  W.,  plnmber, 
for  any  and  all  materials  which  plaintiff  may  deliver  to  W.,  oat  ezoeedinK  tfiOO  on 
"any  balance"  dae.  jUeld,  In  action  thereon,  that  parol  evidence  was  aomlsslble 
to  BQOw  that  the  parties  noderBtood  that  the  guaranty  only  applied  to  materials 
furnished  W.  to  be  used  in  the  neootlon  of  a  certain  eontnet,  and  not  a  oontlnn- 
InR  gnaranty. 

%  Baio— FixDixes. 

In  an  action  on  a  j^naranty  of  payment  for  materlala  furatshed  another,  a  finding 
for  defendant  on  the  guaranty  rendered  the  facta  ooncerning  the  supply  of  other 
materials,  and  payments  made  on  account  thereof,  immaterial,  and  the  refosal  to 
find  as  to  those  facts  was  not  reversible  error. 

B.  Sun— PLBADizies. 

la  an  action  on  a  guaranty  of  payment  for  materials  famished  another,  where 
the  complaint  alleged  nonpayment  by  the  party  to  whom  the  materials  were  for- 
nished,  and  defeodaot  denied  such  allegation,  the  defense  of  payment  is  sdmisslbia 
withoat  other  allegation  thereof. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  the  Henry  McShane  Company,  Limited,  against  WllUam  Padian. 
From  a  judgment  In  favor  of  defendant,  plaintiff  appeals.  Affirmed. 
A^ued  before  Daly.  C.  J.,  and  Bischoff  and  PjtTOR,  JJ. 
Thomas  C.  Jnneoer,  for  appellant.  WUliam  J,  Fanning,  for  respondent. 
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BiSOHOFF,  J.  This  action  was  brought  to  recover  upon  a  wrllten  gumrm^ 
In  the  following  words:  William  Padian.  hereby  guaranty  to  the  Henry 
McSIiane  Company,  Limited,  the  payment  John  P.  Wi^rs,  ^amber.  to 
them,  for  any  and  all  materials  which  they  may  deliver  to  John  P.  Wic^[era. 
I  not  to  be  liaUe  for  any  balance  exceeding  five  hundred  dollaiB  which  mi^ 
become  due."  Plaintiff  contended  that  the  guaranty  wasgiven  to  secure  tbe 
payment  of  a  floating  balance  which  might  at  any  time  then-aftw  be  doa  and 
owing  Wiegers,  and  accrue  from  the  extension  of  a  general  oredft  to  him 
In  the  purchase  of  plumbers'  materials;  while  defendant  maintained  that 
both  parties  to  the  gnaranfy,  at  the  time  it  was  given,  intended  to  apidy  it 
only  to  the  materials  required  by  Wiegers  to  enable  him  to  execute  a  OR^ract 
for  the  plumbing  of  certain  houses  on  Eighty-Ninth  and  ninetieth  streeta, 
in  the  city  of  New  York,  owned  by  erne  i$chuck.  On  the  trial  it  appeared 
that  thefc  materials  were  the  Hrst  purchased  by  Wi^rs  of  plaintiff;  that 
'thereafter  he  continued  to  purchase  others;  tliat,  on  accuant  of  the  indebted- 
ness arising  from  the  purctiaseof  all  tbe  materials,  he  made  general pi^menta, 
from  time  to  time,  the  aggregate  amonnt  of  wiilch  exceeded  his  indebtedness 
for  the  miiteriala  required  for  the  Eighty-Ninth  and  Ninetieth  streets  bouses; 
and  that  there  was  dne  from  Wiegers  to  plaintiff  a  general  balance  exceeding 
[•600.  Tbe  referee,  ajfainst  the  objections  of  t^aintlO's  counscd,  admitted 
,  parol  evidence  for  the  defendant  tending  to  show  that  only  the  sale  of  materials 
jrequlred  for  the  Eighty-Ninth  and  Ninetieth  streets  houses  was  contemplated 
jby  plHintifl  and  defendant  when  the  guaranty  was  given,  and  that  the 
[guaranty  waa  intended  to  aeeure  Wleger's  indebtedness  for  those  matoials. 
jand  no  other.  The  exceptions  to  these  rulings  present  the  alleged  error  of 
I  which  appellant  complains. 

I  We  are  of  tlie  opinion  that  the  evidence  objected  to  was  properly  admitted. 
!  The  rule  which  precludes  parol  evidence  to  contradict  or  vary  the  terms  of  a 
written  instrnment  has  no  applicaticm  when  tbe  sole  purport  ot  the  evidence  is 
to  ascerteln  the  sense  in  which  the  words  of  a  written  instrnment  were  oaed 
by  the  parties  thereto.  1  Greenl.  Ev.  g  277  et  teg*  Contracts  of  gnaran^ 
are  subject  to  tbe  same  rules  of  construction  as  other  contracte.  Bankv, 
■Coster,  it  K.  Y.  203;  Belloni  v.  Freeborn,  63  N.  Y.  883,  388;  People  v.  Im, 
104  K.  Y.  441, 10  N.  E.  Bep.  884.  The  words,  being  those  of  the  guarantor, 
must  be  construed  most  favombly  to  the  guarantee, — Gates  v.  McKee,  13  N. 
Y.  232;  Rindge  v.  Judaon,  24  N.  Y.  64;  but,  when  once  their  meaning  has 
been  ascertained,  the  guarantor's  liability  Is  strictissimi  Juris,  and  not  to  be 
extended  beyond  Its  precise  import, — Bank  v.  Eavfmann,  93  N.  Y.  273.  ^1 ; 
Schwartz  v.  Hyman,  107  N.  Y.  562,  14  N.  E.  Kep.  447;  FoiDers  v.  Clarke, 
(N.  Y.  App.;  filed  October  6.  1891.)  28  N.  E.  Rep.  402.  When  the  language 
of  a  written  Instrument  is  ambiguous,  equivocal,  or  susceptible  of  conflicting 
ur  varying  interpretations,  it  is  proper  to  ascertain  the  intention  of  the  parties 
thereto  from  the  facts  and  circumstances  which  induced  ite  execution,  and 
thereupon  to  enforce  it  in  accord  with  such  intention;  and  such  facte  and  cir- 
cumstances may  be  shown  by  parol  evidence.  Greenl.  Ev.  g  277  et  eeg.  The 
office  of  parol  evidence.  In  such  a  case,  is  not  to  alter  the  language  of  the  in- 
strument, but  to  ascertain  the  purposes  for  which  the  parties  intended  to  apply 
it;  and  theapplicutionof  this  principle  of  evidence  to  the  case  at  Iwr  is  lUustnted 
by  that  of  Hfffield  v.  Meadotos,  L.  11.  4  C.  P.  595,  in  which  the  Inquiry  pre- 
sented for  solution  was  whether  the  guaranty  was  a  continuing  one,  or 
limited  to  a  particular  transaction.  Said  Willbs.  J.:  "It is  obvious  thHt  we 
cannot  decide  that  question  upon  the  mere  construction  of  the  document 
iteelf,  without  looking  at  the  surrounding  circumatences  to  see  what  waa  the 
subject-matter  which  the  parties  had  iu  their  contemplation  when  the 
guaranty  was  given.  It  is  proper  to  ascertain  that,  for  the  purpose  of  se^ng 
what  tlie  parties  were  dealing  about,  not  for  the  purpose  of  altering  the  terms 
of  tlie  guaranty  by  words  of  mouth  passing  at  the  tlme»  but  as  s  part  ct  the 
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conduct  of  the  parties,  In  order  to  deto-nlne  what  was  the  scope  and  objeofe 
of  the  Intended  guaranty.  Havingdone  that,  it  will  be  proper  to  turn  to  the 
language  of  the  guaranty,  to  Bee  if  tliat  language  Is  capable  of  being  construed 
ao  as  to  carry  into  effect  that  which  appears  to  have  been  really  the  intention 
of  hath  parties," — and  Sbith,  J.:  "The  conaideration  is  defectively  stated. 
It  does  not  show  in  vhat  the  supply  is  to  consist.  We  may  therefore  look 
at  the  surrounding  circumstances,  in  order  to  see  for  what  it  was  fi^ven, 
and  to  what  transuctlons  or  dealings  it  was  intended  to  apply;  not  to  alter 
the  laiiguiige,  but  to  fill  up  the  instrument  where  it  is  silent,  and  to  apply 
Jt  to  the  subject-matter  to  which  the  parties  intended  it  to  be  applied." 
See,  also,  Springsteen  Samgon,  32  N.  Y.  703;  Strong  v.  Lyon,  63  N.  Y. 
172;  Bank  v.  Myle»,  73 Y.  335;  BanhY.  Hall,  83  Y.  338:  Blrdscdl  v. 
Heacoek,  32  Ohio  St.  177;  Morgan  v.  Boper,  89  Ohio  St.  324;  Sewer'Fipe  Co, 
V.  Qanser.  (Mich.)  26  N.  W.  »ep.  S77;  MaOum  t.  FJulps,  (Mich.)  28  IX. 
W.  Rep.  108. 

In  the  case  under  immediate  consideration,  it  is  Impoasiblet  upon  a  mere 
inspection  of  the  guaranty,  to  say  that  it  was  or  was  nut  intended  to  attach 
to  the  purchase  money  for  materials  required  for  a  particular  pui*pose,  or  for 
materials  required  indefinitely.  The  words  "any  and  all  materials"  and 
"iiny  balance"  are  equally  as  comprehensive  and  significant  when  applied  to 
materials  required  for  a  particular  purpose,  and  the  indebtedness  accruing 
therefrom,  as  when  applied  to  materials  required  generally,  or  for  indefinite 
purposes,  and  the  Indebtedness  remaininfir  after  the  application  of  payments 
made  from  time  to  time.  It  cannot,  for  that  reason,  be  said  that  the  guaranty 
is  either  unequivocally  limited  to  the  materials  required  by  Wiegers  for  a 
particular  purpose,  or  that  it  unequivocally  includes  materials  required  by 
Wiegers  for  indefinite  purposes.  Kesort  to  the  facts  and  circumstances  which 
induced  the  guaranty  became,  therefore,  essential  to  arrive  at  the  intention  of 
the  parties  at  the  time,  and,  under  tlie  principle  governing  such  cases  as 
hereinbefore  stated,  was  properly  admitted. 

It  nowhere  appeared  tliat  Wiegers,  iit  tlie  time  the  guaranty  was  given,  had 
applied  for.  or  contemplated  applying  for,  the  extension  of  a  general  credit  to 
him  by  plaintiff  in  the  purchase  and  sale  of  plumbers*  supplies;  and  it  aSirm- 
■atively  appeared  from  the  testimony  of  Wiegers,  and  is  nut  contradicted,  that 
the  only  credit  for  which  he  had  applied,  or  contemplated  applying,  was  in 
tlie  purchase  by  him  of  the  materials  necessary  to  enable  him  to  carry  out 
A  contract  for  the  plumbing  work  on  Scliuck's  houses  in  Eighty-Ninth  and 
Ninetieth  streets,  for  which  phiintiff  had  estimated  the  coat  to  be  S365.-  It 
fnrtliermore  appeared  from  the  testimony  of  the  defendant  that  it  was  with 
Immediate  reference  to  this  estimate  that  defendant  called  upon  plaintiff,  and 
offered  himself  as  guarantor  fur  the  payment  of  the  purchase  money  to  accrue 
from  Wiegers  upon  the  sale  and  delivery  of  the  materials  to  hini,  and  that, 
upon  the  representation  of  plaintiff's  assistant  manager  tbatttiesupply  might 
hH\e  to  be  increased,  be  consented  to  become  bound  for  the  payment  of  9&0o. 
Upon  this  evidence*  and  from  the  further  fact  that  It  was  not  at  all  likely 
that  plaintiff  Intended  to  exact,  or  defendant  to  give,  security  for  a  credit 
wiiich  up  to  tliat  time  had  not  only  not  been  applied  for,  but,  for  all  that 
appeazB,  was  not  even  contemplated  by  either  Wiegers,  plaintiff,  or  defend- 
ant, the  referee  concluded  that  the  guaranty  was  given  and  accepted  at  the 
time  exclnaively  as  security  for  the  purchase  money  to  berome  dne  from 
Wiegers  for  the  sole  and  delivery  to  him  of  the  materials  required  for  the 
plumbing  work  in  tbe  £ighty>Nlnth  and  Ninetieth  streets  houses;  and  this 
conclusion  appears  to  as  not  only  justifiable,  but  the  only  one  consistent  with 
tbe  facts.  Tlie  condasion  that  the  guaranty  was  given  and  accepted  as  se- 
carity  only  for  the  materials  to  be  supplied  for  the  Eighty-Ninth  and  Nin^h 
tletb  streets  bonset  rendered  tbe  focts  conoerning  the  supply  of  other  mate- 
flals»  the  Indebtedness  arising  therefrom.  Mid  tbe  p^'ments  made  on  account 
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<Mt  that  indebtedness,  immaterial,  and  the  refosal  of  the  referee  to  find  than 
was  therefore  not  error  which  requires  reversal  of  the  Judgment.  Jamn 
Cowing^  82  N.  Y.  449;  CHtn  t.  StarkweathWt  (Sup.)  12     Y.  Snpp.  791. 

One  other  exception  which  appears  in  the  case,  tboagb  not  urged  on  the 
brief  of  the  learned  counsel  for  the  appellant,  remains  to  be  n(Aioed. — that 
taken  to  the  introduction  of  evidence  on  the  part  of  the  defendant  of  the  pay- 
ment by  Wlegers  of  the  purchase  money  for  the  materials  for  the  Eigbtj- 
27inth  and  Ninetieth  streets  honsee.  The  exception  is  founded  upon  an  ob- 
je<^ion  that  the  answer  did  not  interpose  the  defense  of  payment;  but,  in  an 
action  to  enforce  a  promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another,  the  allegation  of  nonpayment  by  such  other  person  in  the  complaint, 
and  proof  of  the  fact  alleged  upoo  the  trtnl,  are  essential  to  its  midntenance. 
Knappy.  iZooAe.  94N.  Y.  329.  833;  Lenty.  RailtoayCo.,  (N.  Y.  App.;  filed 
January.  1892.)  29  £.  Rep.  98».  The  complaint  in  the  present  case  did 
allege  nonpayment  by  Wiegers,  and  the  answer  denied  the  fact  alleged. 
Whether  or  not  payment  was  made  by  Wlegers  was  therefore  among  the  facta 
in  issue,  and  evideoce  to  sustain  the  fact  of  payment  comp^ent.  The  Judg- 
ment appealed  from  should  be  affirmed,  with  costs. 

Judgment  aflSrmed.  with  costs.  AU  concur. 


GATLOBD  et  oZ.  Ik  OALLAaBEB. 
(Common  Pleat  (t^  ITew  York  Citv  and  Counftf,  Oenerai  Ttrm.  Horenber  7. 188S.) 

1.  AiraiX/— OajBonoNS  Waitbd — Hotioit  tob  Konsott. 

1.  An  exoeptlon  by  defendsat  to  the  OTerrulinff  of  bis  motioD  for  a  nonsuit,  made 
when  plaintiffs  rested,  on  the  ground  of  the  insufflcienoy  of  the  evldenoe,  la  not 
avBilable  on  appMl,  unless  suim  motion  was  renewed  when  both  sides  raBtao.  stooa, 
b]r  a  failure  to  so  raww  the  motion,  the  sufflolesQjr  of  the  erldenoa  to  go  to  tlie 
jury  is  oonoeded.  ' 

t.  Buis— CA.BB— Fi.ii.iTBB  TO  SHOW  EnBBiTaa. 

An  appeUant  who  omits  from  the  case  the  statement  that  all  the  ertdenoe  bearing 
on  the  questloos  in  controversy  Is  thereby  presented  precludes  the  appellate  ooort 
from  inquiry  whether  the  verfioft  la  against  the  w^ht  of  evideno& 

Appeal  from  trial  term. 

Action  by  Don  A.  Oaylord  and  others  against  Patrick  Gkdlagher  to  recover 
upon  two  certain  contracts  for  the  sale  and  delivery  of  builders*  materials; 
the  answer  denying  perfurmance  by  plaintiffs,  and  the  value  of  the  materials 
admitted  to  have  been  delivered,  besides  interposing  four  several  counter* 
(dalms  for  damages  alleged  to  have  been  sustained  by  defendant  from  non- 
performance of  the  agreements  mentioned  in  the  complaint  on  i^ntills* 
part.  From  a  judgment  for  plaintiffs  entered  upon  the  verdict  of  a  ]ni7»  mnd 
an  order  denying  his  motion  for  a  new  trial,  defendant  appeals. 

Argued  before  Bischofp.  Fryor.  nnd  Giboerich.  JJ. 

Henry  A.  Brann,  for  appellant.   JohnE,  BustU.  for  respondents. 

BisoHOFF,  J.  But  two  exceptions  appear  in  the  case. — one.  to  the  denial 
of  defendant's  motion  for  a  nonsuit  when  plaintiffs  rested;  the  other,  to  the 
denial  of  defendant's  motion  to  set  the  verdict  aside,  and  order  a  new  trial. 
Neither  of  these  exceptions,  however,  proves,  upon  examination,  to  be  avail- 
able to  defendant  for  the  purpose  of  reversing  the  judgment  and  order  ap> 
pealed  from.  The  motion  for  a  nonsuit  was  founded  on  the  alleged  iosuf- 
Qciency  of  the  evidence  to  sustain  the  cause  of  action;  but  any  defect  in  the 
proof,  when  plaintiffs  rested,  was  curable  by  evidence  introduced  on  bebalC 
of  either  party  after  denial  of  defendant's  motion.  Road  Co.  v.  Thatcher,  11 
K.  Y.  102,  112;  Tiffany  v.  Bi,  John,  65N.  Y,  814;  PainUm  t.  RaUway  Co^ 
83  N.  Y.  7. 

When  both  sides  rested,  defendant  did  not  renew  his  motion  for  a  nonsuit, 
nor  ask  to  have  a  verdict  directed  In  his  favor.   The  sufficiency  of  the  ovi- 
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dence  to  warront  its  sabmlssion  to  the  jaxy  was  thus  oonoeded.  Barrett  r. 
SaUroad  Co.,  45  N.  T.  628,  632;  Kow  Stetew,  44  How.  Fr.  10;  St.  John 
T.  akinner.  Id.  198;  Casper  v.  O'Brien.  47  How.  Ft.  80;  aehtoii^er  v.  Aay- 
fltond,  105  T.  648. 11  K.  E.  Bep.  952.  And  appellant  has  precluded  us 
from  inquiry  whether  the  verdict  is  against  the  weight  of  the  evidence  by 
omitting  from  the  case  the  statement  that  all  the  evidence  bearing  upon  the 
questions  in  controversy  is  thereby  presented.  A\dridge  v.  Aldridge,  120  N. 
X.  614.  24  X.  £.  Bep.  1022;  Armtein  v.  HaulenboeK  (Com.  PI.  N.  T.)  11 
K.  Y.  Supp.  701,  and  cases  cited.  The  Judgment  and  order  appealed  from 
must  be  affirmed,  with  costi.  >A11  concar. 


SoHUX^  0.  Thisd  Avx.  B.  Go. 

iOommuM  Pl«a»  ^  JSTeto  York  CUy  and  County.  Qetmal  Ttrm.  Korember  7, 

1808.) 

1.  Oman  RuLaoira— tonnms  to  Passbitgebs. 

Plidntlff,  a  pusenger  on  dafendant'B  Btreet  ear,  had  tat  a  bundle  o&  the  front 

Elatfonn,  and  when  about  to  alight  from  the  car,  after  it  had  come  to  a  faU  stop, 
e  stooped  to  pick  ap  the  bundle;  and  m  he  did  so  the  driver  suddenly  released  the 
brake,  and  the  brake  handle  strack  him  on  bts  eye.  The  driver  knew  of  the  bun* 
die,  and  that  plaintiff  was  aboat  to  alighL  Flalnttfl  was  oompelled  to  stoop  to  ob- 
%aSu  the  bnndle,  and  he  oould  not  reasonably  have  foreseen  tne  sudden  relazatUn 
oftbebraka  Held,  tbatdefendantwas liable,  under themlerequirlngtha'vtmoat 
«are  and  diUgenoe  of  very  oautlons  persons'*  towards  passengers. 

S.  Faoor  or  Uamaobs— Rae  Qsktm. 

TeBtimony  of  a  physlolsn  that  plalntUt  had  expressed  to  him  bis  physical  aogoish 
daring  the  progress  of  the  trial,  long  after  the  accddent,  Is  admlssl ble as  partof  the 
re»  geatcB,  where  It  appears  that  the  expressions  were  InvolnntazyaDd  iutlnottve. 
and  related  exclusively  to  plalntUTs  condition  at  the  time. 

S.  BaMB— FLBANm  AHB  FROOF. 

The  complaint  alleged  that,  for  a  period  of  three  weeks  subsequent  to  the  time 
of  the  acoldeat,  plaintiff  had  suffered,  and  was  still  suffering,  pain.  Defeudaut  ob- 
jected to  Uie  admission  of  the  testimony  of  a  physician  as  to  the  condition  cf  plain- 
tiff's eye  at  the  Ume  of  trial,  on  the  ground  **that  the  pleadings  are  confined  to  the 
injuries  within  three  weeks  following  the  accident  **  Held,  that  plaintiff  was  en- 
tiUed  to  recover  for  pain  and  snflerlng  up  to  the  time  of  trial,  and  also  that  still  to 
be  endured,  and  that  the  testimony  was  admissible. 

Appeal  from  city  court,  general  term. 

Action  by  Herman  Scholer  against  the  Third  Arenne  Railroad  Company. 
Judgment  for  plaintiff  was  affirmed  by  the  general  term  of  the  city  court,  (17 
K.  X.  Snpp.  884,)  and  defendant  i^peals.  Affirmed. 

Aigned  before  Dalt.  0.  J.,  and  Bisom>Fr  and  Pstok,  JJ. 

ffMuUjf,  Lauterbaeh  A  JtAtuon,  (Wm.  JT.  Cohen,  ai  counsel,)  tor  appel- 
lant. BtOomon,  JhUon  A  Butro,  {Rudo^  Dulon,  ct  counsel,)  for  respcmd- 
ent. 

Biscm>FF,  J.  BalnUfl,  a  passenger,  and  towards  whom,  therefore,  de- 
fendant owed  the  daty  trf  the  *'ntmost  care  and  diligence  of  very  cautious 
persons'*  under  like  circumstances,  to  avoid  the  risk  of  injury.  {Maveiiek  v. 
Railroad  Co.,  86  N.  Y.  878.)  had  deposited  his  bnndle  of  whII  paper  on  Uie 
front  platform,  close  to  ihe  daabboard,  and  was  about  to  alight  from  the  car 
after  it  had  come  to  a  full  stop.  He  stooped  to^ck  up  the  bundle,  and,  as  he 
did  so,  the  driversudden^released  the  brake.  The  brake  handle  was  left  un- 
guarded, and  its  tensile  recoil  caused  Ittoooroelnto  violentcontact  with  plain- 
tiff's head,  thus  inflicting  injuries  to  his  toft  eye  and  the  superorbital  nerve. 
The  driver  knew  of  the  bundto,  and  that  plainiiff  was  about  toalight.  The  sud- 
den relaxation  of  tlM  brake  could  not  have  been  reasonably  fore8een«  and  thua 
avoided  by  the  plaintiff;  and  the  act  of  stooping  was  inevitable  to  his  attempt 
to  refpdu  possessim  of  tiie  bundle.  The  drenmstances  attending  the  acci- 
dent were  therefore  adequate  tor  Uie  predicstion  of  oarelessness  of  tiie  driTeg» 
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within  th« nils  abOTe  stated,  and  th^also  afflrmatlvelj established  plaintllTs 
exemption  from  anylmputation  of  contributory  nef^Hgence,  though  be  knew, 
or  ought  to  have  known,  of  his  close  proximity  to  the  brake.  The  facts  were 
thus  properly  submitted  to  the  jury. 

With  the  weight  of  the  evidence,  or  the  degree  of  credibility  to  be  attrit^ 
nted  to  the  testimony  of  witnesses,  we  have  no  concern,  for  two  reasons: 
Ftrttt  because  ihis  appeal  la  from  the  dty  court,  and  its  judgment  of  affirm- 
ance iB  conctusive  upon  ua  respecting  the  matter  mentioned :  and,  aaoond,  b^ 
«auBe  the  case  does  not  purport  to  present  to  us  all  the  evidence  which  was 
adduced  upon  the  trial  In  the  court  below.  ArmUtn  t.  Haulenbeek,  (Com. 
FI.  N.  Y.)  11  K.  Y.  Supp.  701.  Dr.  Bailey,  called  as  a  witness  for  plHlntUT 
to  prove  the  extent  of  the  tatter's  injuries,  was  permitted  to  testify,  under 
objection  and  exception  by  defendant's  counsel,  to  the  fact  that  plaintiff  had 
expressed  hia  phyaioal  anguish  lo  him  long  after  the  accident,  and  in  fact  dur* 
ing  the  prepress  of  the  trial.  It  Is  apparent,  however,  that  these  expressions 
related  exclualvely  to  plaintiff's  condition  at  the  time,  and  not  to  paat  mental 
or  physical  anguish,  and  were  involuntary  and  instinctive.  Under  the  cir- 
-cumstancbs,  the  testimony  was  properly  admitted.  Vavidton  v.  Cornell^  132 
N.  Y.  228,  235.  80  N.  E.  Bep.  573.  Such  expressions  on  the  part  of  the  per- 
son Injured,  whether  vocal  or  emotional  only,  are  admissible  in  evidence  if 
made  at,  or  immediately  after,  the  time  the  Injuries  were  sustained,  as  con- 
stituting part  of  the  res  geata,  (Smith  v.  Dittman,  [C<>m.  Pi.  N.  Y.]  11 
Y.  Supp.  769;  Kennedy  v.  Railroad  Co.,  130  N.  Y.  654.  656,  29  N.  £.  Bep. 
141;)  and  they  are  of  necessity  equally  admissible  when  made  to.  or  in  the 
presence  of.  the  physician  who  is  at  the  time  in  piufesslonal  attendance  upon 
the  person  injured,  or  called  in  to  ascertain  the  probable  extent  of  the  iuja- 
ries,  ( Win-ely  v.  Persona,  28  N.  Y.  344;  Brown  v.  RaUi-oad  Co.^  32  N.  Y. 

Matteson  v.  Railroad  Co.,  35  N.  Y.  487;  and  see  cases  collated  in  1 
Rice,  Ev.  pp.  377-580.)  Jeocfte  v.  Hailroad  Co.,  105  N.  Y.  294.  11  N.  E. 
Bep.  630,  cited  by  appellant's  counsel,  is  to  the  effect  only  that  expressions 
of  physical  suffering,  when  not  a  part  oF  the  res  gesta,  are  not  admissible  to 
corroborate  the  person  injured,  if  made  to  persons  other  than  the  attending 
physician  or  the  medical  examiner  or  siirgeun  called  as  an  expert  to  prove  the 
extent  of  the  injuries  sustained.  The  distinction  is  not  only  reasonable,  bnt 
necessary.  Tlie  extent  of  the  injuries,  and  the  consequences  which,  with 
reasonable  certainty,  will  attend  them,  are  matters  peculiarly  within  the  knowl- 
edge of  the  medical  expert.  Physical,  as  well  as  mental,  anguish  of  the  per- 
son injured  must  necessarily  enter  largely  into  the  measure  of  those  conse- 
quences, and  its  presence  is  more  or  less  dependent  upon  his  physical  and 
mental  strength  and  endurance.  It  may  therefore  not  always  be  externally 
perceptible.  If  It  is.  its  perceptibility  is  circumscribed  by  the  degree  of  en- 
durance. The  injuries  may  be  wholly  organic,  and  therefore  incapable  of 
visibleor  tactile  discernment.  If  then,  expressions  of  existing  menial  or  phys- 
ical anguish,  wiiich  instinctively  or  involuntarily  escape  the  person  injured, 
In  tiie  presence  of  his  physician,  or  the  medical  expert  who  is  called  to  qualify 
himself  as  a  witness  to  the  probable  extent  of  the  injuries,  are  to  be  excluded 
from  his  consideration,  because  anguish  may  be  fi'igned,  or  expression  mere 
pretense,  instances  of  injuries  which  are  incapable  of  ocular  or  tactile  dem- 
onstration would  be  precluded  from  adequate  redress. 

One  other  objection  is  urged  on  this  appeal  against  the  validity  of  the  judg- 
ment. Counsel  for  appellant  contends  that  it  was  errar  to  admit  the  testi- 
mony of  Dr.  Bailey  aa  to  the  condition  of  plaintiff's  eye  at  the  time  of  the  trial, 
and  that  of  plaintiff,  to  the  effect  that  the  pain  and  suffering  attended  hia  In- 
juries had  cuntinued.  The  complaint  alleged  that  for  a  period  of  three  weeks 
subsequent  to  the  time  of  the  accident  plaintiff  bad  suffered,  and  was  still 
Buffering,  pain,  and  liecause  of  this  allegation  defendant's  counsel  objected  to 
the  Introduction  of  the  testimony,  on  the  ground  "that  the  pleadings  are  cun- 
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fined  to  the  Injuries  wlthtn  the  period  of  three  weeks  Tollowlng  the  accident^ 
also  on  the  ground  that  the  evidence  is  a  surprise  to  the  defendant."  It  ia 
apparent  that  coaiisel  has  confounded  thn  result  with  the  fact  of  the  injuries. 
The  injuries  tilleged  in  the  complaint  are  those  sustHiued  on  August  22, 1888. 
and  these  only  could  constitute  ground  for  recovery  in  this  action;  but  the 
general  allegation  of  damaire  therefrom  entitled  plaintiff  to  recover*  not  only 
lor  the  pain  and  suffering  endured  up  to  tlie  time  of  trial,  but  for  such  hs  yet 
remained  to  be  endured.  liautom  v.  Railroad  Co.,  15  N.  Y.  416;  Curtis  v. 
RaUroad  Co,,  18  N.  V.  634;  Filer  v.  Railroad  Co.,  49  N.  Y.  42;  Sheehan  v. 
Sdgar,  58  N.  Y.  681;  Feenep  v.  Railroad  Co,.  116  N.  Y.  875.  382,  22  N.  E. 
Bep.  402.  The  judgment  of  the  general  term  of  the  court  below  is  affirmed,, 
with  ooBts.   All  ooncnr. 


Hastin  «.  Mabuh. 
(Common  Pleas     Nme  Forit  City  and  County^  OenenU  Term.  Kovembar  7, 1888.) 

1.  Landlord  A.in>  Tbhakt — Lbabb  ly  DnpLioATi — ^Diborbpaxot — Watbr  Rates. 

In  an  action  on  a  written  lease  by  a  tenant  agalnit  his  landlord  to  recover  on& 
balf  the  amoQDt  of  certain  water  rates  paid  by  plaintiff.  It  appeared  that  the  lease 
was  executed  in  duplicate;  tbatbytbe  terms  of  tbe  copy  retained  by  defendant, 
ezprraaed  ia  words  iDterllned  in  tbe  clause  relating  to  water  rates,  she  was  ez- 
empted  from  tbe  payment  to  tbe  tenant  of  such  rates;  that  these  interlined  words 
were  omitted  from  tbe  copy  retained  by  the  tenant;  and  that  tbe  discrepancy  waa 
first  discovered  on  the  trial,  when  both  ooples  were  put  in  evidence.  Meid,  that  a 
judgment  for  plaintiff  was  erroneoos. 

%.  8amb— Writtbn  Consskt  to  Asbiokmbnt— Estoppsl. 

In  sncb  case  It  appeared  that  defendant,  by  ber  attorney  in  fact,  gave  consent  in 
writing  to  the  assignment  of  the  lease  by  the  lessee  to  plalDtifl:  that  at  such  time 
neither  defendant  nor  ber  attorney  knew  c tbe  discrepancy  la  tbe  duplicate  copies- 
of  tbe  lease.  Held,  that  defendwit  was  not  estopped  from  claiming  enmptioa 
under  the  lease  by  reason  of  her  failure  to  inform  pliunttff  of  the  terms  of  her  copy. 

IL  Sahb — Renbwal  or  Lbabb. 

In  such  case  It  appeared  that,  prior  to  tbe  aocralng  of  such  water  rates,  plaiatiff 
and  defendant,  by  duplicate  written  agreement  attached  to  their  respective  copies, 
extended  the  term  of  the  lease  several  years.  Held,  that  defendantwas  not  thereby 
estopped  from  claiming  exemption  from  payment  of  water  rates  accruing  under  the- 
original  lease,  because  of  her  fallnre  to  Inform  plaintiff  of  the  terms  of  ner  copy. 

Appeal  from  district  court. 

Action  by  John  B.  Martin  against  Mary  J.  Martin  to  recover  one  half  of 
oertafn  water  rates  imposed  on  premises  leased  by  defendant  to  plaintiffs  as- 
aignv.   From  a  jiidgment  for  plaintiff,  defendant  appeals.  Beversed. 

Argued  before  Bookstater  and  Bisohoff.  JJ. 

CAoWm  C.  Pootheroe,  for  appellant.  Hotn  Stberg,  for  respondent. 

* 

BiscHOFF,  J.  On  October  1, 1886,  the  defendant,  Mary  J.  Martin,  entered 
iDto  a  written  lease  with  one  Augustus  F.  Stein,  whereby  she  demised  the 
premises,  15  University  place,  in  the  city  of  New  York,  to  Stein  for  the  term 
of  five  years,  commencing  May  1, 1887.  Pnisuant  to  the  te^ms  of  tbe  lease, 
the  tenant  was  to  pay  tbe  annual  chai|{es  for  water  rates  to  be  imposed  upon 
the  premises,  and  was  not  to  assign  the  lease  without  the  written  consent  of 
the  landlord.  The  lease  was  executed  in  duplicate;  one  copy  being  retained 
by  the  landlord,  the  other  being  delivered  to  the  tenant.   The  copy  retained 

tbe  landlord  contained  a  covenant  on  her  part  as  foUows.  viz.:  "Half  the 
water  n^,  less  any  extra  rates  imposed  on  tenant  and  any  penalties  paid  by 
reason  of  delay,  is  to  be  reiiald  by  landlord  to  tenant  on  presentation  of  re- 
ceipted bills  tlierefor;**  tlie  words  *'any  extra  water  rates  imposed  on  tenant 
and"  being  interlined.  The  copy  delivered  to  the  tenant  was  In  nil  respects- 
tha  same,  except  that  the  words  "any  extra  water  rates  imposed  on  tenant 
and"  bad  been  omitted  therefrom.  This  diacrepani^  was  first  disoovmd  on 
the  trial  *jt  this  action.   On  May  19,  18S7.  Stdn  assigned  the  lease  to  (me> 
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Frank  Sackaet  who,  on  Jane  18, 1889,  asalgned  It  to  plalnUfl,  and  on  Jnno 
19,  1889,  defendant,  hj  her  attorney  in  fact,  consented  In  writing  to  the  trans- 
fer and  to  her  acceptance  of  plslnttfC  as  tenant  in  lien  of  Stein,  withont  |»ej- 
udice,  however,  to  her  right  to  hold  Stein  answerable  for  any  rent  which 
should  at  any  tttne  remain  unpaid.  This  consent  was  ind<»8ed  on  bothooiries 
of  the  lease,  and,  prior  to  its  execution  and  bis  acceptance  of  the  asdgnment, 
plaintiff,  on  application  to  deftodant's  attorney.  In  fact,  bad  ascertained  that 
such  consent  wonid  be  forthcoming.  On  June  1, 1890,  plaintiff  and  defmd- 
ant  entered  into  an  agreement  to  extend  the  lease  for  aeven  further  years;  a 
duplicate  of  such  agreement  being  annexed,  before  its  «cecation,  to  each  copy 
of  the  lease,  and  reference  to  the  latter  being  therein  made  as  the  **forexoing 
lease."  On  October  1. 1891,  plaintiff  paid  to  the  proper  authority  $164.40  tor 
the  water  rates  which  were  inomosed  upon  the  premises  for  the  last  preceding 
year,  of  which  amount  only  923  were  for  the  regular  annual  charges,  and  the 
remainder  tn  water  used  in  the  laundry  condu(Aed  by  plaintiff  on  the  prem- 
ises. On  defendant's  refusal  to  reimburse  plaintiff  for  one  half  of  the  aam  so 
paid,  the  latter  brought  this  action  fm-  Its  recovery,  and  the  court  below 
awarded  Judgment  tot  the  plaintiff  for  the  sum  demanded,  with  interest. 

On  the  trM  defendant  contended  that,  in  the  absence  of  evidence  of  pv 
ment  of  the  water  rates  by  Stein,  Uie  original  tenant,  and  an  assignment  of 
his  right  to  recover  one  half  of  the  sum  paid  to  plaintiff,  this  action  was  not 
maintainable,  as  the  landlord's  covenant  did  not  run  with  the  land,  and  the 
right  to  enforce  it  did  not  pass  by  the  mere  transfer  of  the  leasehold  estate. 
Whatever  merit  there  might  have  been  In  this  contention  was,  however,  ef- 
feclURlly  removed  by  defendant's  explicit  written  conspnt  tp  plaintifTs  sob- 
stitutlon  as  ten;int  in  the  place  and  stead  of  Stein,  and  from  that  time  forth  a 
privity  of  contract  existed  between  the  parties  to  this  action  with  regard  to 
the  lease,  <»E  like  effect  as  though  the  lease  In  terms  named  plaintiff  as  tenant, 
instead  at  Stein.  Every  covenant,  therefore,  which  Stein  could  have  enforced 
before  the  substitution  was  thereafter  equally  enforcrable  by  plaintiff. 

It  is  apparent,  however,  from  the  amount  of  plaintiff's  recovery,  that  the 
trial  Justice  coincided  with  the  claim  made  for  plaintiff  to  the  effect  that  defend- 
ant was  estopped  from  asserting  that,  pursuant  to  the  terms  of  the  covenant 
respecting  the  repayment  of  one  tialf  of  the  water  rates  paid  by  plaintiff,  as 
it  appear^  in  the  copy  of  the  lease  retained  by  defendant,  the  extra  rates  in- 
curred for  the  purposes  of  plaintiff's  laundry  should  be  excluded,  and.  aa  the 
claim  Is  untenable,  the  judgment  is  excessive,  and  therefore  erroneous.  Be- 
ing duplicates  of  the  siime  agreement,  each  copy  of  the  lease  was  properly  ad- 
mitted as  original  evidence.  Lewis  t.  Paj/n,  B  Cow.  71;  1  Greenl.  Et. 
§  658;  1  Wbart.  Ev.  §  74;  Tayl.  £v.  g  426.  Together  they  constituted  but 
one  and  the  Bame  agreement,  and,  so  construed,  it  appeared  on  the  trial  with- 
out contradiction  tbut  defendant's  liability  for  one  half  of  the  water  rates 
paid  did  not  extend  to  the  extra  rates  imposed.  The  presumption  of  knowl- 
edge of  the  contents  of  a  written  instrument  on  the  part  of  the  }>arties  ex- 
ecuting  it  does  not  extend  to  stipulations  inserted  or  omitted  through  mutual 
inadvertence  or  mistake;  and  as  to  tliese  the  instrument  may  be  reformed  in 
equity,  unless  the  party  seeking  reformation  has,  by  sums  conduct  which 
makes  it  inequitable  towards  the  other  to  grant  It,  precluded  himself  from 
such  rdief. 

It  was  not  claimed  on  the  trial  that  at  the  time  of  plaintiff's  purchase  of  the 
lease  d^endant  or  her  authorized  representatives  had. by  any  alHrmative  rep- 
resentations, Induced  him  to  believe  tliat  the  alleged  duplicate  in  ^tein'a  pos- 
session correctly  expressed  the  terms  of  the  lease,  and  the  clsim  of  estoppel  is 
predicated  only  upon  defendant's  representative's  failure  to  disclose  the  dis- 
crepancy at  the  time  of  plaintiff's  application  for  the  landlord's  consent  to  the 
transfer  of  the  lease  to  him,  of  whicli  discrepancy,  it  is  concedeil,  neither  the 
landl(Hd  nor  her  representative  was  then  aware.  Estt^pel  by  sUence  can 
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only  arise  where  there  Is  both  opportunity  and  duty  to  speak*  (F/e?«  t.  Jud- 
•on.  82  N.  Y.  32;  Rubber  Co.  t.  Sothery.  107  N.  Y.  810.  U  N.  E.  Eep.  269;) 
«Dd  we  can  ooncelve  of  no  principle  ot  law  or  egnlty  which  requires  the  land- 
lord to  search  the  lease  for  possible  errors,  and  to  call  the  attention  of  Itn  in- 
tending purchaser  thereto,  in  the  absence  of  all  evidence  tending  to  show  that 
the  landlord,  at  the  time  of  the  transfer,  knew  that  the  purchaser  was  under 
some  misapprehension  respecting  the  terms  of  the  lease.  If  Uie  landlord  was 
chargeable  with  knowledge  of  the  contents  of  the  copy  in  Stein's  possession, 
ao  was  the  latter  chargeable  with  knowledge  at  the  contents  of  the  oopy  re- 
tained by  the  landlord,  and  tlie  landlord  and  her  representatlTe  were  justified 
In  Mssaroing  that  Stela  had  correctly  represented  the  terms  of  his  lease.  But 
it  is  selt-eTldent,  from  plaintiff's  aets  tn  respect  to  bis  parchase  of  the  lease, 
that  he  did  not  rely  upon  defendant's  or  her  representatiTe's  sUenoe  regarding 
the  terms  of  the  lease  as  an  inducement  to  purchase  it.  The  fact  that  Stein 
was  In  possession  of  an  alleged  duplicate  did  not  preclude  sabseqnent  modiO- 
catioos  and  additions  w  bieMbea  on  the  tenant's  part.  Ko  Inquiries  ocmcern- 
ing  these  matters  were  made  ot  the  landlord,  and  the  only  inquiry  made  of  her 
was  to  asowtain  whether  she  would  consent  to  the  transfer.  Plaintiff's  de- 
tennlnation  to  purchase  the  lease  if  the  landlord's  consent  to  the  transfer 
eonld  be  secnred  necessarily  preceded  her  consent,  and  tills  fact  refutes  any 
claim  that  he  was  induced  to  purchase  by  the  landlord's  omission  to  inform 
Urn  of  the  discrepant.  Had  plaintiff,  prior  to  completing  his  pureliase,  ap- 
plied to  the  landlord  or  her  representative  for  Information  concerning  the 
lease  or  the  condition  of  the  estate  thereby  demlsedp  and  she  had  nnderuken 
to  give  it.  and  be,  in  reliance  thereon,  lud  eonsummated  the  purctiase,  the 
truth  of  the  information  given  could  not  be  disputed,  as  to  him  and  bis  as- 
signs. Sadi,  however,  are  not  the  facts,  as  they  appear  on  the  trial  ot  this 
action.  Again,  no  estoppel  can  arise  from  the  sabsequent  agreement  between 
the  parties  to  this  acUon,  which  provided  for  an  extension  m  the  lease.  This 
agreement  was  also  in  duplicate,  a  copy  being  attached  to  each  copy  of  tlie 
Irase,  and  so  executed,  and  reference  in  the  agreement  was  made  to  the  lease 
annexed  as  the  one  which  was  Intended  to  be  extended.  Thus  the  lease  was 
extended  precisely  In  the  same  oonditlon  in  which  It  was  originally  execoted. 
the  copy  retained  by  the  landlord  containing  tlie  words  omitted  from  the  copy 
retained  by  plaintiff.  If  the  landlord  was  chargeable  with  knowledge  of  the 
omission  in  {daintiff's  copy,  so  was  plaintiff  chargeable  with  knowledge  of  the 
additional  proTlaI<m  in  the  landlord's  copy;  and  the  duplicate  leases,  with  the 
duplicate  agreements  for  extension,  togeUier  constituted,  in  l^al  intendment, 
but  ^e  evidence  of  one  and  the  same  agreement.  If  plaintiff  executed  the 
landlord's  copy  in  ignorance  of  the  presence  of  the  provision  which  exempted 
tlie  latter  from  payment  of  any  part  of  the  extra  water  rates,  and  it  was  not 
his  hiteation  to  accede  to  the  provision,  that  may  afford  him  relief  by  rescis- 
sion; bat  he  should  not  be  permitted  to  urge  his  own  neglect  to  examine  the 
instrument  executed  by  him  as  ground  for  estopping  the  hmdloid  from  claim- 
ing the  advantage  accruing  from  the  presence  &  the  provision,  while  be  seeks 
to  avail  himself  of  the  extended  term. 

The  judgment  appealed  from  is  reversed,  with  costs  to  appellant,  and  a  new 
trial  ordered,  unless  plaintiff  within  five  days  files  bis  consent  in  writing,  and 
doly  acknowledged,  to  the  effect  that  hfs  recovery  be  reduced  to  ftll.50,  one 
half  of  the  amount  of  the  regular  annual  charge  for  water  rates  imposed  upon 
the  demised  premises,  with  interest.  In  which  erent  the  judgment  so  reduced 
is  afflnned,  without  costs. 
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DONKLLT  V.  O'DAT. 
{Comjnon  Pleat  of  Neva  York  City  and  County,  General  Term.   WovemberT,  1S9S.> 

BmiHART  PBOCBEDIXOa— ATTOBKHENT  TO  AdtERSB  CUinCAKT. 

Ad  attornmeDt  made  by  a  tenant  to  an  adverse  claimant  otttiedemisedpratolB8a» 
without  the  letaor'e  ooDBettt,  while  the  tenant  was  in  poaanaaton  during  hia  term 
under  the  leaae,  being  void,  (1  Rev.  tit.  p.  744,  f  8.)  doea  not  create  the  relaUoo  of 
landlord  and  tenant,  so  a>  to  Jaatlfy  the  snmniaiy  removal  of  tiie  tenant  tay  the 
tialmant  for  nonpayment  of  reotb  tSperllng  t.  JfoooSi  IB  Daly,  37S,  followed. 

Appeal  from  district  conrt. 

BuinmBry  proceedinga  by  Michael  ]>one11y  against  John  O'Day  W  nonpay- 
ment of  rent.   Order  refusing  petition.   Petitioner  appeals.  Affirmed. 
Argued  before  BiscraoFF.  F.  J.,  and  Pbtor*  J. 

0.  A.  C,  Samattt  for  ^^llantl   Btujamin  If*  Cofdogo,  tar  respondrat. 

Fbtob,  J.  Upon  the  retam,  these  facts  appear,  without  otMitradletlon: 
That  respondent  went  into  possession  of  the  premises  under  a  lease  from  ilo- 
Ardle;  that  the  petitioner,  out  of  possession,  claimed  the  premises  itdversely 
to  McArdle;  that  pending  the  term,  and  wMIe  in  possession  under  McAidle. 
the  respondent,  without  the  consent  of  JklcArdle.  attorned  to  the  peUtiuner. 
The  question  is  whether  the  con  venUonHl  retotlon  of  hndlord  and  tenant  sub- 
sisted between  the  pnrti(>s  to  the  proceedings.  To  estoblish  the  relation,  ap- 
pellant relies  npon  the  attornment.  But,  obviously  and  indisputably,  the  at- 
tornment whs  merely  void,  (1  Bev.  St  p.  744,  g  3.)  and*  as  sncli,  was  inopera- 
tlve  for  any  imd  all  purposes,  (0*I>onndl  v.  Molntyre,  37  Uun,  ^3,  626; 
Jaohton  V.  Harper,  5  Wend.  246.)  In  People  v.  Anjfei,  61  Uow.  Pr.  157, 
the  attornment  was  valid  and  effectual,  and  for  that  re<iaon  the  order  dis- 
misRing  the  proceeding  was  reversed.  Our  own  iidjudication  in  Spacing  v. 
laaaeat  13  Only,  275,  Is  explicitly  in  point,  and  conclusive  of  the  oaao  ad- 
Tenely  to  ai^llant.  Order  affirmed,  with  coals. 


BooHE  t.  MoCaudih. 

{Common  Pleae  ttf  Neio  York  City  and  County^  Oeneral  Term.  November  T,  1Ml> 

Sbamak— Aonon  Foa  W^Aess— Jukibsiction  ov  District  Cocbt  or  New  Yobk. 

A  trip  of  a  steam  tug,  while  towiniraship  from  port  to  sea,  laa**viqrage,*wltUB 
the  meaning  of  tbe  statute  probibitiDK  the  district  ooort  of  New  YoA  irttr  froB 
taking  cognizance  of  an  action  brougbt  by  any  eeaman  agatnat  tte  owner  of  a  ship 
or  vessel  for  breach  of  contract  for  services  on  board  ship  dnxlng  any  "voyage  per- 
formed, or  In  part  performed,  by  such  ship  or  veaaeL" 

Appeal  from  district  court. 

Action  by  David  Roche,  tbe  master  of  a  steam  tag.  against  the  owdsiv 
James  McCaldin,  for  wages  under  special  agreement.  Judgment  for  plain- 

tiCt,  and  defendant  appeals.  Keversed. 
Argued  before  Biscuoff,  P.  J.,  and  Fbtob,  J. 

Hyland  A  ZabriakUt  for  appellant.  Xamft,  Oebome  A  Pettg,  tor  n> 
apondent. 

PRTOB.  J.  The  plai  ntlff ,  as  master  of  the  steam  tug  W.  J.  iieCaldin,  anea 
the  defendant,  as  owner,  for  a  balance  of  wages  claimed  to  be  due  by  virtue 
of  a  special  agreement.  By  motion  to  dism^  the  appellant  presented  tbe 
point  on  the  trial  that  the  action  was  not  witliin  the  jurisdiction  of  a  dlslrtot 
court.  By  express  prohibition  of  statute,  such  a  court  cannot  take  oognixance 
of  an  action  "brought  by  any  seaman  or  mariner,  or  other  person  belongiog 
to  any  ship  or  vessel,  against  the  owner,  master,  or  commander  of  soeh  ship 
or  vessel,  for  or  by  reason  of  the  nonperformance  or  breacli  of  any  agreemait 
or  contract  *  *  *  fOr  services,  or  oompensation  for  aenriees,  *m  bovd  of 
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any  ship  or  vessel,  during  any  voyage  performed,  or  In  part  performed*  by 
BQch  ship  or  vessel."  This  provision  is  still  in  force.  Collttuy.  Under- 
wood, 1  E.  D.  Smitli,  318.  Tliat  ttie  steam  tug  was  a  vessel;  that  the  plain- 
tiff, as  master,  belonged  to  it;  that  the  money  in  litigation  is  claimed  as  com- 
peiiSHtioii  for  service, — are  self-evident  propositions;  and  the  only  question, 
therefore,  upon  the  cunstniction  of  the  statute,  is  whether  that  compensation 
was  fur  service  "daring  any  voyage  performed,  or  in  part  performed,"  by 
such  vessel.  The  evidence  discloses  that  the  service  sued  for  was  rendered 
while  the  tug  was  going  to  Uiw  a  ship  to  sen  from  the  port  of  Kew  York. 
But  respondent  contends  that  "tlie  term  'voyage'  imports  navigation  from 
one  pert  to  anotlier,  is  applied  only  to  foreign  and  interstate  commerce,  and 
la  no'b  used  of  a  tug  making  siiort  trips  from  one  body  of  water  to  another." 
Tijis  may  be  the  technical  sense  of  the  word  in  maritime  law;  but  in  thecon- 
siiQction  of  the  statute  in  question  it  admits  of  no  such  restricted  significa- 
tion. Obviously  the  intent  and  ]>olicy  uf  the  provision  is  to  withhold  from 
the  cognizance  of  courts,  not  supposed  to  be  uf  very  enlarged  erudition,  cases 
Titkiu  the  jurisdiction  of  the  Hdmiralty,  and  involving  tlie  difficult  problems 
peculiar  to  maritime  causes.  But  precisely  such  questions  arise  In  suits  for 
seamen's  wages,  wlieiher  the  vessel  be  a  tug  plying  about  the  port  or  a  ship 
destined  for  the  antipodes.  In  reason,  therefore,  the  case  is  within  the  pur- 
view of  tl'e  statute,  and  so  was  beyond  tlie  jurisdiction  of  the  court  below. 
The  fact  that  no  instance  is  adduced  of  tlie  exercise  of  the  disputed  jurisdic- 
tion affords  a  stronjf  argument  against  the  existence  of  the  jurisdiction. 
Without  reference  to  the  controversy  whether  the  contract  between  the  par- 
ties embraced  a  commission  upon  salvage  earnings,  it  results  that  the  judg- 
mer*''  munt  be  reversed.  Judgment  reversed.  J  udgment  for  defendant,  dla- 
mjssiug  the  complaint,  with  costs  in  this  coart  and  iu  the  court  b^ow. 


TllOKMAN  V.  FOLTA. 

{Cmnimim  Pleat  qf  New  Tork  City  and  Cotttiti/,  General  Term.  November  T,  1898.) 

L  NovATiox— Pailobb  or  OOK8iDEitATio.-c— Parol  Eviobnoe. 

in  an  action  for  money  due  bbe  defense  set  up  a  novation  of  parties,  plaintiff  bav- 
ins received  tbe  promisBory  note  of  one  W.  in  exohan^e  for  the  receipted  bills  of 
delem^anVs  debt  Held,  Xhe  presumptioa  that  plaintiff's  acceptance  of  W.*s  note 
was  in  dlsobarge  of  defendant's  debt  was  not  conoluslve,  and  might  be  rebotted  1^ 
evidence  of  contrary  tntentlOD,  and  plaintiff's  written  acknowledemeot  of  pay- 
ment did  not  precluae  him  from  disproving  the  presumption  bj  parol  evidence. 

t,  Sun-~lK30LTEMCT  0»  BnBSTlTDTBD  ObMOOR. 

In  such  a  ease,  if  W.,  at  the  time  of  giving  tbe  note,  knew  himself  to  be  Insolvent, 
plalntUC  is  Jnatifled,  when  snob  Inaolvencv  i-omei  to  bia  knowledge,  la  repudiating 
any  agreement  to  reoeive  the  same  in  sausfaotlon  of  the  debt 

Appeal  from  eleventh  district  oonrt. 

Action  by  Philip  Tliorman  against  Julius  Folya  to  recover  for  work  done 
ard  materials  supplied  defendant  at  bis  request.  Judgment  for  pjalnUff. 
Defendant  appeals.  Affirmed. 

For  former  report,  see  18  N.  Y.  Supp.  823. 

Argued  before  Bisobuff  and  Pbyok.  JJ. 

Voffsr  <fr  Aoker»  for  appellant.    W.  M.  WaUon,  for  respondent. 

Bischoff,  J.  On  a  former  appeal  herein  we  were  constrained  to  reverse  a 
Judgment  for  plaintiff,  because  of  the  erroneous  exclusion  on  the  trial  of  evi- 
d«ice  offered  in  support  of  the  defense.  Thorman  v.  Fulya,  13  N.  Y.  8upp. 
828.  On  the  retrial  the  facts  remaining  uncontroverted  were  that  defendant 
owed  plaintiff  9107  for  services  rendered  and  materials  furnislied  at  his  re- 
quest; that  one  Weyman  owed  defendant  a  larger  amount;  that  Weyman 
made  and  delivered  his  promissory  note  to  pialntiET  for  the  amount  of  the  lat- 
ter's  demand  against  defendant;  and  that  in  exchange  plaintiff  delivered  his 
V.20H.Y.S.I1O.12 — 44 
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raodpted  billa  for  defwdaot's  debt  to  Weyman.  Plaintiff  teattSed  that  at 
ib»  time  of  ttie  dellTery  of  the  receipted  b!llB  it  was  agreed  between  him  and 
Weyman  that  he  should  procure  Wejman'a  note  to  be  discounted,  and  apply 
the  proceeds  of  the  discount  in  payment  of  his  demand  against  derendant. 
That,  induced  by  Weyman's  representations  to  believe  tliat  it  could  be  readily 
procured,  he  antlclpiUed  the  discount  of  the  note  by  delivery  of  the  receipted 
bills;  but  that,  having  ascertained  that  the  discount  could  not  be  readily  ob- 
tained, he  tendered  Weyman  return  of  liIs  note.  If  his  version  of  tlie  trane- 
aotion  be  true,  plaintift  did  not  accept  Weyman's  note  In  payment  There 
was  no  agreement  of  "accord  and  satisfaction"  by  "novation"  of  parties,  and 
defendant's  indebtednees  to  plalnldff  was  not  discharged.  TTtorman  v.  Polya, 
tttpra.  Plaintiff's  acceptance  of  Weyman's  note  in  exchange  for  the  re- 
ceipted bills  was  only  presnmptively  a  discharge  of  defendant's  debt,  (ifoel  v. 
Jfurrey,  13  N.  Y.  167;  Shaw  v.  Insurance  Co.,  69  N.  Y.  Z86,)  and  the  pre- 
sumption was  open  to  rebuttal  by  evidence  of  a  contrary  Intention.  {Tob^  v. 
Sarber,  6  Johns.  68;  Johnton  v.  Wtad,  9  Johns.  BIO.)  Nor  was  plaintiff  pre- 
cluded from  disproving  the  preeumption  by  parol  evidence  because  of  his 
written  acknowledgment  of  piyment  of  defendant's  indebtednees  to  him. 
The  rule  which  precludes  the  introduction  of  parol  evidence  to  alter,  add  to, 
or  contradict  a  written  instrument  applies  to  contracts.  A  mere  receipt, 
however,  is  always  open  to  explanation  by  parol.  SouthtBfek  v.  ffayden,  7 
Cow.  334;  MoCrea  v.  Purmortt  16  Wend.  460;  Murray  v.  eouvemew,  2 
Johns.  Cas.  438;  House  v.  Loto,  2  Johns.  37U;  Ewign  v.  WebaUr,  1  Johns. 
Gas.  145:  Putnamr.  X«to<«,8  Johns.  389;  Davis  v.  A^Ien, 3  N.  Y.  168.  Tbsnb- 
stantlate  his  defense  that  the  note  was  accepted  in  payment,  defendant  called 
Weyman.  who  testified  in  substance  that  plaintiff  agreed  to  accept  his  note 
in  dtBCbarge  at  defendant's  debt,  and  refuted  plaintiff's  versitm  of  the  purport 
of  its  delivery  to  him.  Weymau's  credibility,  however,  was  directly  im- 
peached by  proof  of  his  ill  repute  for  truth  and  veracity,  and  it  was  compe* 
tent,  therefore,  for  the  trial  justice  to  reject  his  testimcmy.  Defendant  him- 
self sought  to  contradict  plaintiff  by  asserting  that  In  an  interview  with  him 
plaintiff  agreed  to  accept  Weyman's  note  in  payment.  Defendant's  testi- 
mony, however,  was  that  of  a  party  In  Interest,  and  so  subject  to  discredit 
without  direct  impeachment.  Bluxfod  v.  Telegraph  Co.,  45  N.  Y.  649;  Oil- 
deralewe  v.  Landon.  73  N.  Y.  609;  Kawmagh  v.  WU»on^  70  N.  Y.  177.  At 
most,  the  testimony  presented  a  mere  conflict  of  evidence,  upon  whidi  the  trial 
justice  was  required  to  determine  the  facts.  We  are  unable  to  say  tliat  ha 
erred  In  believing  plaintiff  as  against  the  testimony  for  the  defense,  and.  as 
the  trial  justice  liad  the  advanti^e  of  personally  observing  the  witnesses 
while  under  examiniriion,  we  should  submit  to  his  determination  a<  tbecEsd- 
Ibility  of  their  testimony.   Batrd  v.  Mayor,  etc.,  96  N.  Y.  567. 

There  is  still  another  ground  upon  whidi  tiw  judgnnit  appealed  from 
should  be  affirmed.  II  safficienily  appeared  In  evidence  that  at  tba  time  of 
the  delivery  of  his  note  Weyman  knew  himself  to  be  Insolvent,  and  unable  to 
meet  It  at  maturity,  but  of  which  plaintiff  was  ignorant.  The  attempt,  tbera- 
fore,  to  foist  his  woithless  note  upon  phiintiff,  was  in  furtherance  of  an  evi- 
dent design  to  perpetrate  a  fraud,  upon  the  discovery  of  which  plaintiff  was 
justified  in  repudiating  any  agreement  to  receive  the  note  in  satlatection  of 
his  demand  against  defendant,  and  was  thereby  restored  to  his  original  rights 
as  defendant's  creditor;  and,  assuming  defendant  to  have  been  Ignorant  at 
the  time  of  Weyman's  insolvency,  U  will  not  be  presumed  Ibat  philntUf  In- 
tended to  acc^  an  Insolvent  person  in  the  place  of  his  origin^  debtw,  in 
the  ^isence  of  oonvlneing  evidence  to  Uiat  effect.  liobtrit  v.  BUhtrt  48  N*  Y. 
158.  The  judgment  appealed  from  is  aOrmedt  wttb  oosta. 
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(Common  Ptmu     Iffew  Torit  CUv  and  Countv,  Omeral  3Wm.  Vonmber  7. 

ISM.) 

Snunrr  iUiLsoADi — iNirmBs  to  Pbbboxs  on  Stbsbt— Qobstioh  won  Jttbt. 

PlolntiS,  in  orouing  the  street,  was  paSBlog  behind  defendant's  streetcar,  wUoh 
had  stopped  on  an  up  grade  to  let  a  paweoger  off,  when  the  driver  released  the 
brakes,  and  the  oar  gravitated  backwards,  and  Injnred  plaintiff.  No  one  was  on 
or  near  the  rear  platiorm  to  oantion  plalDtlff  agtUnst  crossing  near  the  car.  Held, 
that  It  was  error  to  grant  a  nonsuit,  since  the  jur7  might  have  concluded  that 
the  driver  could  have  started  the  car  without  any  retrcwrade  movement,  or  that 
ordinary  care  required  him  to  oantion  persona  in  the  way  n  probable  lifjury.  BtMom- 
oiT,  jr.,  dissenting. 

Appeal  from  trial  term. 

Action  Elizabeth  E.  Lundf  against  the  Second  Avenne  Bail  road  Com- 
pany for  damages  for  injuries  sustained  by  her  through  collision  with  the  de- 
fendant's street  ear.  From  the  judgment  dismissing  the  complaint*  ntid 
from  the  order  denying  a  new  trial,  plaintiff  appeals.  Beversed. 

Argued  before  Dalt,  C.  J.,  and  Bisohopf  and  Pbtob,  J  J. 

George  W.  Wilson,  for  appellant.  Merrill  A  Rogere^  \payaon  Merrill,  of 
ooansri,)  for  respondent. 

Pkyok,  J.  It  open  any  oonstructlon  of  the  evidence  it  be  sufficient  to  «d- 
thortze  a  verdict  for  the  plaintiff,  the  dismissal  of  the  complaint  was  error. 
^tacA-iM  T.  Railroad  Co.,  79  N.  T.  464^.  Clemence  v.  City,  &o  N.  Y.  884,  886. 
Ilence,  if  the  inferenct  s  from  the  evidence  be  not  certain  and  iiioontroTerti- 
Me,  the  question  of  negligence  is  for  determination  by  the  jury.  Hart  r. 
Bridge  Co.,  80  N.  Y .  622.  Upon  the  evidence  before  us  the  jury  would  have 
been  warranted  in  the  conclusion  that  the  driver  might  have  so  started  the 
car  aa  to  arreet  its  retrograde  movement;  or,  If  this  were  impossible,  that 
ordinary  care  required  falm  to  give  notice  to  persons  in  the  way  of  probable 
injury.  "To  justify  a  nonaulC  on  the  ground  of  contributory  negligence, 
theundispnted  facts  most  sbowthe  omission  oroommissioftof  some  act  which 
the  law  adjudges  negligence."  Stackue  r.  Railroad  Co,,  tupra.  Gleariy, 
no  act  of  the  plaintiff  can  be  held  to  be  negligence,  as  matter  of  law.  Oonlin 
V.  Rodger*,  (Com.  PI.  N.  Y.)  14  N.  Y.  Supp.  782.  is  authority  only  for  the 
proposition  that,  in  the  absence  of  any  evldeoce  as  to  the  occasioo  of  the  in- 
jury,—in  other  words,  in  the  absence  of  evidence  on  the  issue  of  n^ligenoe, 
—a  nonsuit  is  inevitable.  Dobbitu  t.  Broum,  119  N.  Y.  188,  28  K.  £.  Rep. 
587.  Hwe,  the  cause  of  the  injnry  was  demonstrated;  and  we  are  nnable  to 
affirm  that  it  is  equally  eoosistent  with  inferences  fatal  and  favorable  to  the 
plaintiff's  case.  The  oonclnsim  la  that  the  jndgment  should  be  revened,  and 
a  new  trial  ordered,  costs  to  abide  the  evei^ 

Dalt.  C.  J.,  oonenrB. 

BiscHOPF,  J.,  {dieeenting.)  The  facts  appearing  on  the  trial,  so  fbras  they 
relate  to  the  occnrrence  of  tlie  accident  which  resulted  in  the  injuries  to  the 
plaintiff  of  which  she  complained,  were  that  about  half  past  8  o'clock  on  the 
morning  of  December  5,  1883.  plaintiff  was  proceeding  In  a  westerly  direo- 
tion,  intending  to  cross  Second  avenue  at  or  near  the  cross  walk  where  the 
avenue  is  intersected  by  Eighteenth  street.  At  this  point  the  avenue  pro- 
sents  a  "down  grade, " — an  Inclined  or  sloping  plane, — rising  in  a  northerly 
direction.  The  view  of  the  street  and  avenue  whs  unobstructed,  and  defend- 
ant's car,  pr(^lled  by  horse  power,  had  proceeded  northwardly  along  the 
avenue  until  it  reached  Eighteenth  street,  at  the  cross  walk,  wb<a^  it  came 
to  a  standstill  to  permit  a  passenger  to  alight.  Plaintiff  attempted  to  cross 
the  avenue  in  the  rear  of  the  car,  and  within  a  distance  of  lees  than  two  feet 
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from  the  rear  platform.  At  this  moment  the  driver,  intending  to  start  the 
car  in  its  onward  course,  relaxed  tlie  brakes,  Uie  car  gravitated  southwardly, 
and  struck  the  plaintiff.  As  she  was  falling  from  the  effect  of  the  tirst  colli- 
sion she  was  struck  a  second  time.  Throughout  this  time  the  conductor  in 
charge  of  the  car  was  not  on  or  near  the  rear  platform  of  the  car,  and  no  can- 
tion  was  given  plaiDtiff  by  any  person  agaiust  the  risk  of  injury  which  would 
attend  passage  of  the  avenue  in  close  proximity  to  the  rear  of  the  car.  The 
trial  judge  dismissed  the  complaint,  deeming  the  facts  insufficient  for  the 
predication  of  negligence  on  the  part  of  defendant  or  its  servants. 

Tite  complaint  was  properly  dismissed.  Kegligence,  like  every  other  fact 
of  which  courts  cannot  take  Judicial  notice,  must,  unless  admitted,  be  estab- 
lished by  evidence,  and  a  mere  sdntUlaot  evidence — a  surmise — that  the 
person  charged  therewith  may  have  been  guilty  of  negligence  is  not  enough 
to  justify  the  submission  of  the  question  of  bis  negligence  to  the  jury.  Con- 
lin  V.  Rodgerg,  (N.  Y.  Com.  PI.;  tiled  June,  1891.)  14  N.  Y.  Supp.  782.  and 
cases  there  cited.  That  the  sudden  relaxation  of  the  brakes,  by  means  of 
which  the  car  had  been  kept  stationary,  caused  it  to  gravitate  and  descend  on 
the  inclined  plane,  until  the  application  of  forward  propulsion  had  the  effect 
of  checking  its  descent,  was.  fur  aught  that  appears  from  the  evidence,  due 
to  the  course  of  nature,  as  inexorably  potent  with  respect  to  the  defendant 
and  its  servants  as  it  was  to  the  plaintiff,  and  no  negligence  can  be  imputed 
to  the  former  from  the  effect  of  that  course,  unless,  indeed,  man's  ingenuity 
in  this  respect  also  has  sucoee.Ied,  by  an  appliance  edicient  for  the  purposes 
of  Its  control,  In  subjecting  nature  to  the  induence  of  his  will,  the  known  use 
of  which  appliance  was  omitted  by  defendant.  But  of  this  there  is  not  a  par- 
ticle of  evidence.  AVe  do  not  fail  to  observe  the  suggestion  of  counsel  for  the 
appellant  that  tbe  accident  might  have  been  avoided  if  plaintiff  had  t>eeD  cau- 
tioned against  the  risk  of  Injury  by  an  employe  of  the  defendant,  stationed 
in  tbe  vicinity  of  the  car  to  caution  way^rers.  The  measure  suggested, 
however,  would  not  hare  avoided  the  car's  descent.  No  more  could  hav» 
been  thereby  acoomplisbed  than  to  apprise  plaintiff  of  that  which  was  already 
known  to  her,  or  she  is  presumed  to  have  known.  She  was  aware  that  the 
oar  was  being  operated  in  tbe  defendant's  regular  business  of  carrying  pas- 
sengers, and  it  was  within  her  reasonable  expectation  that  the  car  would  pro- 
ceed onward  after  a  passenger  was  allowed  to  get  ou  or  alight,  and  the  car  had 
been  stopped  for  that  purpose.  That  the  relaxation  of  the  brakes,  without 
which  the  car  could  not  have  proceeiled,  would  cause  it  to  gravitate  towards 
her  on  the  inclined  plane  upon  which  it  had  been  standing,  was,  so  far  as  we 
are  informed  by  the  evidence,  a  matter  beyond  human  control,  and  due  to  the 
course  of  nature,  of  which  we  are  bound  to  take  Judicial  notice,  (1  Ktce,  £v. 
p.  20,  §  216.)  and  with  the  knowledge  of  whl'  h  plaintiff  is  as  much  charge- 
able as  are  the  defendant  and  its  servants.  How,  then,  could  the  omission, 
to  give  further  caution  have  contributed  to  the  accident,  unless,  indeed,  it  is 
meant  to  be  implied  that  defendant  was  under  the  duty  to  have  resisted  plain- 
tiff's attempted  crossing  of  the  avenue  by  actual,  physical  force?  Sympathy 
with  the  Injured  does  not  assuage  injustice  to  the  innucent.  and,  befure  we 
proceed  to  say  that  defendant  or  its  servants  were  negligent,  we  should  pause 
to  inquire,  what,  if  anything,  have  they  done  which  should  have  been  omit- 
ted? or  what  have  they  omitted  which  they  should  have  done?  and  next, 
what  effect,  if  any,  dfd  this  action  of  commission  or  of  omission  have  upon 
the  accident?  What  acts  did  defeodaat  and  Its  servants  commit?  Tb^  were- 
operating  one  of  defendant's  cars  In  its  regular  business  of  carrying  passen- 
gers, caused  the  car  to  stop  to  enable  a  passenger  to  alight,  and  started  on- 
ward. There  was  no  negligence  In  this.  Id  starting  tbe  car  on  Its  onward 
course,  it  gravitated  a  few  feet  upon  the  inclined  plane  on  which  It  had 
stopped,  when  the  brakes  were  released.  This  was  inevitable^  hence  not  the- 
zaaait  of  carelessness  ot  cQglect.   What  did  defendant  and  Its  servants  omit 
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to  do?  TI167  did  not  prevent  the  car's  gravitation  for  a  few  feet  on  the  In- 
clined plane.  Bnt  the  gravitation  was  the  result  of  natural  forces  over  which 
there  was  no  control,  at  least  so  far  as  we  are  Informed  by  the  evidence. 
Hence  defendant  or  its  servants  cannot  be  said  to  have  been  negligent  in  that 
respect.  They  failed  to  caution  plaintiff  against  the  gravitation  of  the  car. 
But  that  it  would  do  so  was  obvious*  and  defendant  and  Its  servants  had  a 
right  to  assume  that  plalntifFknew  of  the  intended  progress  of  the  car,  and 
of  the  natural  results  attending  its  onward  start.  Hence  there  was  no  duty 
togive  caution.  Craighead  v.  Batlroad  Co.,  128  N.  Y.  391,  26  N.  £.  Bep. 
^JSt.  Assuming,  however,  that  the  failure  to  caution  plaintiff  was  negli- 
gence, it  still  remains  to  show  that  the  accident  was  the  result  of  that  negli- 
gence, for  negligence  which  was  not  productive  of,  or  contrlbutiveto,  the  in- 
juries sustained  by  the  plaintiff  does  not  render  defendant  liable.  Chry$tal 
v.  Railroad  Co.,  124  X.  Y.  519,  26  K.  £.  Bep.  1103.  CauUon  to  the  plaintiff 
would  not  have  prevented  the  car's  gravitation,  and  of  the  natural  results 
flowing  from  the  attempt  to  start  the  car  onward  up  the  inclined  plane,  plain- 
tiff mnat  be  presumed  to  have  had  as  much  knowledge  as  did  derend.mt  and 
its  servants.  It  does  not  follow,  therefore,  that.  If  the  caution  had  been  given, 
plaintiff  would  nut  have  attempted  to  cross  the  avenue  as  she  did,  and  so  not 
have  sustained  her  injuries. 

In  principle  this  case  does  not  appear  to  be  distinguishable  from  those  of 
I/agts  V.  Railroad  Co.,  97  N.  Y.  259.  And  De  Soucey  v.  Raihoay  Co.,  (Com. 
PI.  N.  Y.)  15  K.  Y.  Supp.  108.  In  both  cases  the  injuries  complained  of  were 
sustained  by  a  passenger,  towards  whom  the  defendants  owed  the  exercise  of 
greater  vigilance  to  avoid  injury  than  was  due  from  the  defendant  to  the  plain- 
tiff, in  the  case  at  bar;  yet  it  was  held  that  the  defendants  were  not  liable  for 
injuries  sustained  by  a  fall  occasioned  by  the  sudden  and  violent  movement 
of  a  train  of  cars  inevitably  incident  to  its  being  started,  without  accompany- 
ing evidence  to  the  effect  that  the  movement  was  more  than  ordinarily  vio- 
lent because  of  the  negligence  of  the  defendant  or  its  servants;  and  a  nonsnlt 
was  adjudged  proper. 

The  Judgment  appealed  from  should  be  affirmed,  with  ooati. 


lUOBB  V.  Mabtzh.' 

{Comnum.  FletM  t^f  JSfew  York  City  and  County,  GefUfral  Term.  November  T,  latL) 

1.  AfmoK  ON  NoTB— Dbtrksi  or  Partiax  Pathbitt— Qdbstioh  tor  Jubt. 

Id  an  ■cti<m  on  a  note,  tbOQgb  defeodant'i  tratimony  of  parUal  payment  was  oor^ 
roborated  by  other  witnesses,  plaintiiTs  denial  of  any  payment  presented  a  soffl- 
etent  conflict  to  require  a  tubmission  of  the  case  to  the  ^ry. 

8.  SaMB— SVIDBNCE. 

Where  defendant,  In  an  action  on  a  note,  testified  tiiat  he  made  a  payment 
thereon,  evidence  that  he  madeBueta  p^ment  to  jtlaintlfl  for  wages,  and  not  on  the 
note,  was  admisslbla. 

8.  Appeal— Ketibw—Wbioht  of  Evidbkob. 

On  an  appeal  from  a  judgment  of  the  general  term  of  the  New  York  city  court 
afitrming  a  judgment  on  a  verdict,  and  an  order  deoying  a  new  trial,  If  there  was 
any  evidenca  to  support  the  jndgment,  the  evidence  inll  not  be  weiglied  bf  the 
court  of  common  pleas. 

4.  Appeal— OuBcnoKS  kot  Raised  Bblow. 

Where  a  party  is  not  entitled  as  of  right  to  have  evldenoe  striclien  out,  an  excep- 
tion to  the  ref  Qsal  to  strike  out  such  evidence  is  unavailableon  appeal  if  the  gronad 
of  objection  was  not  stated  when  the  request  was  made. 

5.  Appeal— Rbmakks  or  Coofsbl— Waives. 

Where  defendaat,  without  objeotion,  allowed  tlie  case  to  be  submitted  to  the 
Jury,  the  judgment  will  not  be  reversed  because  of  improper  remarlcB  of  plahitUPs 
coansel,  whether  the  remarks  were  prejudicial  or  not. 

Appeal  from  city  court,  general  term. 

A^ion  by  Pasqual  Antonio  Biche  against  Lawrence  Martin  to  recover  oa 
a  promissory  note.   A  judgment  on  a  verdict  for  plaintiff,  and  an  order  de* 

^Leave  to  appeal  retoaed.  See  20  N.  Y.  Supp.  872. 
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iiylDg  «  new  trial,  wm  afflrmed  bj  llts  New  YoA  city  eoatt  at  gaoval 
term,  (17  N.  T.  Sapp.  728,)  and  defendant  appeala.  Afflnned. 

Argaed  before  BoOKarATBR*  Bibohoff.  and  Fbtob,  JJ. 

KMofffft  Ro$$  (fi  Smith,  {Abram  /.  /Zom,  al  oonnad,)  for  ^tptflant.  A.  C 
AttaritOt  tac  Ktp<nideDt. 

BucnoFP.  J.  Os  the  trial  It  was  eonceded  that  the  note  In  aalt  vaa  made 
end  delivered  In  exchange  ftir  a  loan  oi  monvy  of  equal  amount.  The  de- 
fense of  usury  was  withdrawn,  and  there  remained  onlj  that  <tf  partiiU  pay- 
ment. The  burden  of  euit^nlng  It  wM  upon  the  defoidant.  Hie  own  tee- 
tlmoi^  was  that  of  a  party  In  interest*  and  thraefore  snbjeot  to  dfsoradity 
though  not  directly  impesehed.  Blmod  v.  Teiagraph  Co»,  45  N.  T.  548; 
eUdmltne  v.  London,  78  N.  Y.  609;  Hontgger  WeUaUin,  94  XT.  T.  352. 
In  some  respects  defendant  was  corroborated  by  witnesses  for  Uie  defense,  bat 
plainUfF*s  denial,  on  cross-examination  bjr  defendant's  counsel,  of  ever  hav- 
ing been  paid  anythtng  on  account  of  Uie  amount  of  the  note»  presented  a 
Bufflcient  eonfliet  of  evUence  to  require  a  submission  xA.  the  facts  to  the  Jury 
for  determination.  A  verdict  having  been  rendered  for  plalntlif  for  the  f uU 
amount  of  the  note,  and  tiie  court  below  having  afflrmed  tiie  Jodgment  al- 
tered thereon,  as  well  as  an  order  denying  defeodanre  motion  for  a  new  trial, 
we  cannot  reverse,  Uiougb  we  should  differ  in  onr  views  with  those  of  the 
eonrt  below  respecting  the  weight  of  the  evidence.  On  appeals  from  the  city 
court  our  authority  to  review  Ube  evidence  Is  measured  by  that  of  the  court 
of  appeals  under  like  circumstanoes,  {Amatein  v.  Hctulenheeh,  [Com.  Fl.  N. 
T.J  11  N.  y.  Supp.  701;  Smith  v.  Pryor,  [Com.  PI.  K.  T.]  9  N.  T.  Sapp. 
686;)  and  it  Is  well  settled  that  the  court  of  appeals  will  inquire  only  to  as- 
oertain  If  there  is  any  evidence  tosupport  the  judgment  appealed  from,  {Haz~ 
man  v.  Tmprotement  Co.,  bO  N.  T.  58,  55;  Qreen  v.  ForOer,  80  K.  7. 640.) 
A  number  of  the  exceptions  taken  to  the  trial  justice's  rulings  on  the  admis- 
sion of  evidence  do  not  present  the  ground  of  the  objection,  and  are,  for  that 
reason,  unavailable.  Cruikahank  v.  tfordon.  118  N.  Y.  178.  186,  23  K.  E. 
Bep.  457.  We  shall  therefore  consider  those  only  under  which  the  ground  uf 
the  objection  was  stated. 

On  plaintiff's  cross-examination  defendant's  counsel  elicited  the  fact  that 
certain  eums  of  money  had  been  paid  plaintiff  by  defendant  subsequent  to  the 
delivery  of  the  note,  and  on  redirect  examination  plaintiff  was  permitted  to 
testify,  under  objection  and  exception,  that  these  snms  were  paid  liim  for 
wages.  The  probability  of  the  truth  of  the  testimony  was  a  miUter  to  be  de- 
termined by  the  Jury,  but  we  can  conceive  of  no  ground  why  the  testimony 
was  not  material,  relevant,  and  competent,  and.  being  so,  the  motion  to  strike 
it  oat  was  properly  denied.  In  rebuttal,  plaintiff  testiOed,  apparently  with- 
out objection,  to  a  conversation  with  defendant  concerning  an  alleged  pay- 
ment of  1(100,  and  defendant's  counsel  asked  that  the  teetlmony  be  stricken 
out,  and  to  tlie  trial  justice's  denial  of  the  request  exception  was  taken.  The 
exception,  however,  is  unavailable,  because  the  ground  for  the  request  was 
not  stated,  and  because  counsel  could  not  insist  upon  compliance  with  his  re- 
quest as  matter  of  right.  Pontius  v.  People,  82  N.  T.  339, 347.  In  view  of 
the  facts  that  counsel  for  defendant  himself  during  the  progress  of  the  trial 
offered  to  allow  judgment  to  be  taken  against  him  for  substantially  the  same 
amount,  that  the  facts  conceded  entitled  plaintiff  thereto,  and  that  the  court 
so  charged  without  objection,  it  is  incomprehensible  how  defendant  could 
have  been  prejudiced  by  remarks  of  plaintiff's  counsel  to  the  jury  that  de- 
fendant had  offered  judgment  for  $322,  conceding  the  remarks  to  liave  t>een 
improper,  and  counsel's  rebuke  deserved.  But,  be  that  as  it  may,  if  defend- 
ant desired  to  avail  himself  of  such  remarks  as  an  objection,  ooonsd  should 
have  protested  at  once  against  submisaion  of  the  case  to  the  jury.  The  court 
should  have  been  asked  to  declare  a  mistrial,  and  to  ofder  a  new  trial,  and  to 
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a  denial  of  the  request  exception  should  have  been  taken.  Defendant  shoold 
not  be  permitted  to  take  hie  chanees  of  a  favonible  rerdiet,  and  then  urge,  if 
the  result  of  the  jury's  deliberations  prove  Adverse  to  him,  that  he  was  prej- 
udiced.  Having  consented  to  the  submission  of  the  case  to  the  jury,  any  ob- 
jeetioB  to  improper  remarks  of  counsel  for  plaintiff  was  waived,  and  the  mo- 
tion for  anew  trial  on  the  ground  that  the  jury  was  unduly  Influenced  because 
ot  them  was  properly  denied.  The  judgment  and  order  appealed  from  are  af- 
Amwd,  with  eoaia.  All  ooncor. 


BiLET  «t  ol.  e.  Black. 

{Common  Pleat  of  New  York  City  and  County,  Oeneral  Term.   November  7. 1889.) 

1.  PabOL  SjVIDBltCB— Sofpltiho  Tskm  ov  Comtiuot— DboujUtionb. 

Zd  ED  aotlon  for  damages  for  preventiDs  the  performanoe  of  a  otmtraet  for  (he 
exoavation  of  earUi  and  rock,  it  appeared  that  In  the  eostraot  defendant  reserved 
the  right  to  determine  wbes  ana  where  the  rook  fonnd  on  tats  land  should  be  ex- 
cavated. If  at  all,  and  to  decide  after  the  nnooverlng  of  tbe  rock  whether  or  not  to 
have  it  removed  by  plaintiffs.  Held,  that  It  was  competent  for  plaintiffs  to  prove 
defendant's  decision  by  hlaoral  declaratlona,  as  tbeoontract  did  not  prescribe  the 
manner  In  which  defendant  shonld  manUeat  Us  decision. 

9l  AvrsAL— Bxvnw— Onnonoiis  Wurrsn. 

At  the  trial  plaintiffs  teetifled  that  after  the  rock  was  nnoovered  defendant  di- 
rected them  to  proceed  if  he  did  not  accept  a  pending  offer  to  sell  the  land,  and  that 
he  did  not  accept  such  offer;  but  defendant  and  one  of  bis  witnesaea  denied  that 
defendant  gave  plaintiffs  any  such  dtrecUoo.  After  both  sides  rested,  defeodaot 
moved  for  a  nonsuit,  and  then  for  tbe  direction  of  a  verdict,  on  the  ground  that  he 
had  an  option  to  terminate  the  contract,  but  l>oth  motions  were  denied.  Held,  that 
defeodaat  by  hia  motions  antborlzod  the  trial  court  to  decide  the  facts,  and  waived 
his  right  to  nave  submitted  to  tbe  jury  tbe  controverted  question  whether  or  not 
he  directed  pUdntifls  to  proceed;  a  fsUnre  to  reonest  tbe  submission  of  which  ren- 
dered unavailable  defendant's  exception  to  a  oaarge  tiiat  plalntUEs  were  enttUed 
to  recover, 

9,  6u»— Wbiqht  or  Bvidbmob— Poweb  or  Gbkbbal  Tbbh  or  Crrr  Coubt. 

On  appeal  from  a  verdict  rendered  for  plaintiffs  in  such  case,  the  general  term  of 
the  city  conn  oonld  not  render  judgment  absolute  against  plaintiff  on  appeal,  as  it 
had  no  power  to  determine  tbe  controverted  qnestlon  of  faoL 
^  Ubasobs  or  Di.haob8~Bbeaoh  or  Contbact. 

The  measure  of  damages  in  such  case  is  the  difference  between  the  aotnal  coat  of 
the  excavation  to  plaintiffs  and  tlie  price  which  defendant  agreed  to  pay. 
i.  ApnAX<— Ravtaw— OUBonom  30*  Baibbo  Bblow, 

A  provision  of  a  conUaot  sued  on,  which  waa  neither  interposed  as  a  defense  to 
the  complaint  nor  raised  on  trial,  cannot  be  raised  for  the  first  tlnw  on  appeal 

Appeal  from  eit;  court,  general  term. 

Action  William  Uiley  and  James  O'Leary  against  Alexander  G.  Blaefc 
for  breach  of  contract.  From  a  judgment  of  ttie  general  term  of  the  4^ 
court  reversing  a  judgment  for  pialntiffs  entered  on  a  verdict,  (16  X.  Y. 
Sopp.  206.)  plaintiffs  appeal.  BeTersed. 

AsgaaA  before  Daly,  C.  J.,  and  Bisohopf  and  Fbtob*  JJ. 

Bamuet  B.  Duffey  and  John  M.  TUmey,  for  appellants.  BarUetU  WUaon 
<l  Hai/dmt  {PhUip  L.  IVifoon,  *A  ooaniel,)  for  respondent 

Bracaorr.  J.  Vlaintiffs  entered  into  an  agreement  with  defendant  for  the 
r^ulati  ng  and  ^railing  ot  the  lattet's  land,  to  exonvate  and  remove  earth  and 
ro^  therefrom,  and  to  erect  a  stone  culvert  thereon,  tor  which  they  agreed 
to  receive,  and  defendant  promised  to  psy,  25  cents  for  each  cubic  yud  of 
earth,  and  ftLlS  for  each  cubic  yard  of  rock  excavated  and  removed,  and 
•1.50  for  each  linear  yard  of  the  calvert  erected.  Tbe  agreement  further 
provided  as  follows:  **The  party  of  the  flist  part  [defendant]  reserves  tbe 
rlgbt  to  drtennine  when  and  where  the  rook  found  on  said  property  shall  be 
excavated.  If  at  all;**  and  **the  party  of  the  flrat  part  reserves  the  rlglit  to  de- 
dde  after  the  rock  has  been  uncovered  whether  lie  will  have  same  removed 
or  not.  beyond  ancfa  amount  of  rock  as  nuv  be  neeeesarj  to  blast  to  build  the 
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dniln  and  culvert."  The  qantlon  in  controTeray  relates  only  to  the  rock 
maining  to  be  executed  nnd  remored  after  the  drain  and  culvert  liad  been 
erected.  Plaintiffs  complained  that  after  the  rock  had  been  uncovered,  and 
the  agreement  bo  far  performed  on  their  part  that  only  the  rook  nut  required 
in  the  erection  of  the  drain  and  culvert  remiUned,  defendant  prevented  the 
further  performance,  and  caused  such  rock  to  be  excavated  Hnd  removed  by 
others,  and  they  thereupon  instituted  this  action  to  recover  $1,000  damages 
alleged  to  have  been  sustained  by  tliem  from  defendant's  breuA.  On  the 
part  of  the  defendant  it  whs  conceded  that  he  remained  the  owner  of  the  land* 
that  be  refused  to  allow  plaintiffs  to  proceed  with  the  excavation  and  removal 
of  the  rock,  and  that  the  quantity  subsequently  excavated  and  removed  by 
others  employed  for  that  purpose  was  2.000  cubic  yards;  bat  d^endant  In- 
sisted that,  pursuant  to  the  terras  of  the  agreement,  and  under  tlie  particular 
provisions  hereinbefore  recitnd.  it  was  optional  with  him  whether  plaintiffs 
should  continue  the  work  of  excavating  and  removing  the  rock,  and  that  for 
that  reason  no  breach  of  the  agreement  on  his  part  could  be  predicated  upon 
such  refusal  and  employment. 

On  the  trial  it  appeared  in  evidence  for  plaintiffs,  from  the  testimony  of 
Biley  and  O'Leary,  that  two  or  three  days  after  the  removal  of  the  earth,  and 
before  tbeexcHvatlon  and  removal  of  the  rock  were  proceeded  with,  they  had 
an  Interview  with  defendant,  at  which  he  stated  that  he  had  an  offer  for  the 
sale  of  the  land  with  tlie  rock  thereon;  that  he  would  require  two  or  three 
days  to  consider  it,  but  that,  If  he  concluded  not  to  accept  theoffer,  he  desired 
that  they  should  proceed  with  the  excavntion  and  removal  of  the  rock. 
Both  plaintiffs  denied  that  they  were  ever  notlBed  not  to  proceed,  but  admit- 
ted that  defendant  had  made  efforts  to  induce  ttiem  to  accept  a  reduced  rate 
of  compensation.  It  also  ai>peared  from  Riley's  testimony  that  the  actual 
co^t  to  plaintitTs  for  the  exc»vation  and  removal  of  the  rock  would  have  been 
60  cents  per  cubic  yard,  and  this  remained  wholly  un controverted.  Defendant 
and  Shirley,  a  witness  for  him,  denied  that  any  interview  sucb  as  the  one 
related  by  plaintiffs  bad  taken  place,  and  they  further  tfstifled  that  oral  no- 
tice was  given  plHlntiffs  by  the  defendant  to  the  effect  that  he  did  not  desire 
them  to  proceed  with  the  excavation  and  removal  of  the  rock.  When  plain- 
tiffs rested,  defendant's  counsel  moved  the  dismissal  of  the  complaint  upon 
substantially  the  same  grounds  as  those  upon  which  the  motion  was  renewed, 
and  a  verdict  asked  to  be  directed  for  defendant  upon  the  close  of  the  evi- 
dence; but,  as  any  defect  in  plaintiffs'  proof  at  the  time  of  the  Brst  motion 
was  curable  by  evidence  introduced  by  either  party  after  Its  denial,  {Road  Co. 
v.  ThatcTur,  11  N.  Y.  102,  112;  Ttfanp  v.  St.  John.  65  N.  Y.  3U,  317; 
PainUm  v.  Railroad  Co.,  83  N.  Y.  7,)  it  is  unnecessary  to  discuss  its  mer- 
its. Both  sides  having  rested,  defendant's  counsel  renewed  his  motion  for  a 
nonsuit,  or.  that  being  denied,  asked  that  the  oourt  direct  a  verdict  for  the 
defendnnt.  the  only  and  specific  ground  for  these  motions  being  that,  by  the 
agreement  in  evidence,  defendant  was  at  liberty  to  terminate  it,  in  so  far  as  it 
related  to  the  excavation  and  removal  of  the  rock  remaining:  that  he  was  not 
precluded  from  contracting  with  others  for  the  work ;  and  that  a  breach  of  the 
agreement  was  not  assignable  from  his  refusal  to  allow  plaintiffs  to  proceed 
therewith,  and  the  fact  that  he  employed  others  for  that  purpose.  These  mo- 
tions were  severalty  denied,  and  due  exceptions  taken  by  couusel.  The  court 
tliereupon  cliarged  the  jury  that  plaintiffs  were  entitled  to  recover  the  dam- 
ages sustained  by  them  from  defendant's  refusal  to  permit  them  to  excavate 
and  remove  the  rock,  and  also  directed  the  jury  to  assess  the  damages  at  the 
difference  in  amount  between  the  actual  cost  of  tlie  work  and  the  sum  which 
defendant  had  agreed  to  pay,  not  exceeding,  however,  $1,000,  the  amount 
claimed  in  the  complaint.  To  the  instruction  that  plaintiffs  were  entitled  to 
recover,  defendant's  counsel  excepted,  but  no  request  was  made,  on  defend- 
ant's behalf,  that  any  question  of  fact  be  submitted  to  the  \vuj  foideterDilnft> 
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tlon.  The  jury  found  for  plaintiffs  In  $1,000,  and  defendant's  counsel  moved 
for  a  new  trial  upon  the  minutes,  specifying  as  the  grounds  of  the  motion 
that  the  verdict  was  contrnry  to  law  and  against  the  evidence.  This  motion 
was  denied,  and  the  denial  excepted  to,  and  from  the  judgment  entered  upon 
the  verdict  defendant  appealed  to  the  general  term,  where  it  was  reversed, 
■and  jndgment  absolute  directed  for  the  defendantt  for  diamhual  of  the  com- 
plaint.    16  X.  T.  Supp.  206. 

As  the  general  term  of  the  court  below  was  without  power  to  determine 
■any  controverted  question  of  fact,  (PuroJuue  v.  Matteatmt  25  K.  Y.  211; 
Whitehead  v.  Kmnedy,  69  N.  Y.  462;  Cuff  v.  Borland,  57  N.  T.  560,)  and 
■could  render  judgment  absolute  against  the  plaintiffs  only  when  the  facts 
were  undisputed,  and  they  were  not  entitled  to  recovery  in  any  aspect  of 
them,  {Stowell  v.  Hazlett,  57  N.  Y.  637;  Foot  v.  Insurance  Co.,  61  N.  Y. 
S71 ;  WhiUhead  v.  Kennedy,  69  N.  Y.  462;  Ehriiihe  v.  De  MUl,  75  N.  Y.  870; 
Guernsey  v.  MUler,  80  N.  Y.  181;  Goodwin  v.  Conhlin.  85  N.  Y.  21,  26; 
Capron  v.  Thompson,  86  N.  T.  418. 421;  ffawthrop  v.  Leary,  89  N.  Y.  622,) 
it  is  conclusively  apparent  from  the  judgment  of  reversal,  and  without  ref- 
erence to  the  opinion,  that  It  proceeded  from  the  construction  of  the  agre^ 
ment  that  plaintiffs  were  not  thereby  absolutely  entitled  to  excavate  and  re- 
move the  rock  ontil  defendant  bad  decided  or  determined  that  it  should  be 
4)one  by  them,  and  that  he  was  thus  at  liberty  to  cause  the  work  to  be  per- 
formed by  others  without  rendering  himself  amenable  to  plaintiffs  for  a 
breach  of  bis  agreement.  This  view  Is  confirmed  by  the  opinion  of  the  gen- 
eral term  below. 

We  concur  in  the  result  reached  as  to  the  proper  construction  of  the  agree- 
ment, hnt  are  yet  constrained  to  reverse  the  judgment  of  the  general  term 
below  as  erroneous.  It  appeal  ed  In  evidence  by  the  testimony  of  both  plain- 
tiffs that  tlie  event  upon  the  happening  of  which  the  agreement  was  to  be- 
come effective,  as  against  the  defendant,  in  so  far  aa  It  related  to  the  excava- 
tion and  removal  of  rock,— bis  decision  or  determination  that  plaintiffs  shoold 
pruceed  therewith.— had  taken  place.  Tbese  witoesses  had  testified  that  they 
were  dbvcted  by-  defendant  to  proceed  if  he  did  not  accept  a  pending  offer  for 
the  sale  of  the  land.  It  was  conceded  that  the  land  was  not  sold,  and,  though 
defendant  and  hla  witness.  Shirley,  denied  that  any  such  directions  were 
given,  the  conflict  of  evidence  thus  ensuing  presented  a  question  of  fact, 
which.  If  determined  in  plaintiflis*  favor,  bound  defendant  to  the  further  per- 
formance of  the  agreement  on  his  part.  The  agreement  did  not  prescribe 
the  manner  in  which  deiendant  should  manifest  his  decision  or  determina- 
tion, and  it  was  tlierefore  com|>etent  to  establish  it  by  his  oral  declarations. 
To  some  extent,  at  least,  plaintiffs  were  corroborated  by  the  conceded  fact 
that  tlie  defenditnt  caused  the  rock  to  be  excavated  and  removed  by  other  par^ 
ties.  Upon  this  evidence  it  would  have  been  proper  for  Um  defendant  to 
have  asked  that  the  question  of  fact,  whether  or  not  he  did  decide  and  de- 
termine to  have  tlie  rock  removed  by  plaintiffs,  be  subroitted  to  the  jury. 
Ilis  right  to  have  it  so  Hubmitted,  however,  whs  waived  by  his  motion  fur  h 
nonsuit  and  the  direction  of  a  verdict  in  his  favor,  {Cook  v.  Bank,  52  N. 
Y^  9ti;  Colligan  v.  Scott,  58  N.  Y.  670;  McCalt  v.  Insurance  Co.,  66  N.  Y. 
505;  Ormea  v.  Dauchy,  82  N*.  Y.  443;)  and  the  exepption  to  the  instruction 
totlie  jury  that  plaintiffs  were  entitled  to  recover,  without  requesting  the  sub- 
mission of  any  disputed  question  of  fact,  is  unavatlaMe.  {Probst  v.  Delamoi- 
ter,  100  N.  Y.  266,  3  N.  E.  Rep.  184;  Provost  v.  McBncroe,  102  N.  Y.  650, 
-5  N.  E.  Rep.  795;  Mayer  v.  Bean,  115  N.  Y.  556,  22  N.  E.  Rep.  261.)  De- 
fendant's several  motions  authorized  the  trial  judge  to  decide  the  facts,  {Kirt2 
V.  Peck,  113  K.  Y.  222,  21  N.  £.  Rep.  130;)  and,  for  the  purposes  of  a  re- 
view  of  the  judgment  bn  appeal,  every  fact  of  which  there  is  sufficient  evi- 
•dence  to  support  it  must  be  assumed  to  have  been  found  by  the  trial  judse 
for  the  plaintiff.  {SutUr  t.  Vandeneer,  122     T.  652.  25  K.  B.  Bep.  9Uf.) 
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Thus  we  bave  tbe  fact  that  anbaequent  to  the  making  of  the  agreement  defend- 
Rnt  did  decide  and  determiue  to  have  the  rock  removed,  and  directed  plain- 
tiffs to  proceed  therewith ;  and,  that  being  so,  defendant  was  answerable  id 
damages  ict  his  subsequent  refusal  to  allow  plalntifto  to  oonUnae  the  wo^ 

No  question  is  raised  upon  the  brief  of  ooanselfor  respondent  coneeming 
the  measure  of  danuges  applied  on  the  trial,  but  reference  thereto  was  made 
on  the  argument  of  this  qipeal.  Upon  examini^on.  howero't  we  see  no 
error  in  Uiat  respsct  The  trial  Judge  instructed  the  jury  that  ttie  damages 
must  be  assessed  at  tiie  difference  between  the  prloe  which  defendwit  bud 
agreed  to  pay  and  what  the  coat  would  hare  been  to  the  plaintlfb  If  they  had 
been  permitted  to  proceed  with  the  woric  of  excavating  and  removing  therock. 
Ko  excepUon  was  taken  Uiereto,  and  the  instruction  is  in  harmony  with  the 
rule  approved  In  Mam^aeturlng  Oo»  t.  St^hmi,  (N.  Y.  App.)  28  B.  Bep. 
411,  and  the  cases  tliere  dted. 

We  observe  that  the  respondent  on  this  appeal  seeks  to  invoke  the  idd  of 
tbe  following  provtalon  of  the  agreement  in  evtdenoe  in  support  iA  the  judg- 
ment appealed  from,  viz.:  "They  [plaintifZs]  will  not  ask,  demand,  sue  for, 
ur  recover,  for  the  entire  work,  any  extra  compensation,  beyond  the  amount 
payable  for  the  several  clasara  of  woric  in  this  contract  enumerated,  which  ahall 
be  actually  performed,  at  the  prices  therefor  herein  agreed  upon  and  fixed. " 
Wliile  we  do  not  perceive  the  relevancy  of  thia  providon  to  the  question  in 
controversy,  any  point  sought  to  be  made  thereby  Is  sufficiently  dtsiioaed  of 
by  the  fact  that  the  provision  was  not  among  the  defenses  interposed  to  the 
complaint  or  raised  on  the  trial,  and  cannot  be  raist^  for  the  first  time  on 
appeal,  Codd  v.  BaM&ons,  19  K.  Y.  87;  Hfmo  York  Omt.  R.  R.  Co. 
v.  City  1^ XoohMiar,  127  X.  Y.  S91.  28  N.  £.  Itep.  416;  Cohn  v.  Qoldman, 
76  N.  Y.  284 ;  Mwd  v.  Shea,  92  K.  Y.  122.  Nor  was  thr  effect  of  this  pro- 
vision urged  as  aground  of  the  several  motions,  to  the  denial  of  which  ex- 
ception was  taken.  CruHuTtank  v.  Sordtm,  118  N.  Y.  178,  186.  28  TS.  £. 
Hep.  457;  Langlay  v.  WadMOorth,  99  N.  Y.  61,  1  N.  £.  Bep.  106;  BehiU 
BrokhahtUt  80  N.  Y.  614.  The  condiiaion  reached  1^  us  is  that  tbe  judgment 
of  the  general  term  of  the  oonrt  below  shontd  be  reversed,  with  costs,  and  the 
Judgment  and  <»rder  of  the  trial  term  affirmed.  AU  concur. 


VOmmnan  Pleat  qT  Sma  Toih  CUy  and  County,  Omeral  Tnm  Kovembar  7,  UBS.> 

L  AonoK  TOK  RiNT— DmiraEs— BnoTiON. 

Where  the  defense,  in  so  action  for  rent,  Is  eviction,  tbe  Jury  wUl  be  warranted 
Is  flndtoK  for  defendant,  on  proof  that  plaintiff  retained  oharire  and  oontrol  of  a 
freight  elevator  Id  the  building  leased;  tbat  tbe  use  of  such  elevator  bj  defendant 
was  part  and  paroel  of  the  estate  d^lsed,  and  iDdUpensable  to  its  beneficial  en- 
Joymeot;  that  defendant  was  deprived  of  such  enjoyment  by  plaintllTs  misman- 
agement of  and  oegleet  to  repair  sncb  elevator;  and  tbat  becaoae  1m  was  so  denied 
such  enj(^ment  oftbe  premises  be  abaodooed  the  same  befwe  tbe  rent  la  salt  fell 
due. 

I.  Baus— OPiKioir  Etidbhoe. 

An  opinion  as  to  tbe  cause  of  breaks  in  the  elevator  Is  iBsdralsslUe,  iriMie  tbe 

witness  has  not  examined  the  elevator  himself. 

8L  HAVB — ISSTBDOTIONS — WlIOBT  OV  EtIDBXCB. 

It  Is  not  error  to  refuse  to  charge  tbe  jury  ■*to  disregard  all  evldenoe  relattog  to- 
the  allmed  oaoses  of  complalot"  prior  to  a  certain  date,  where  evldenoe    a  previ- 
ous neglect  to  miUntain  tbo  elevator  Is  relevant  to  show  that  its  snbse^twot  iaeC- 
floiancy  was  not  casual  or  inadvertent 
4.  Bake— iMPBOPBR  Evidbkos— Erbor  Citrbd. 

Though  It  was  error  to  admit  evidenoe  of  an  aaomonla  nolsanoe  in  the  balldiac, 
without  proof  of  plslnttirs  oonnection  with  the  same,  anoh  error  was  ebvtaled  v 
a  chtfge  that  the  jury  should  disregard  snoh  evldenoe. 

Appeal  from  trial  term. 


Lawbbhob  «.  Htoenian  Mabblb  Go. 
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AcUoa  by  Botwit  B.  lAwresm  against  tbe  l^oenian  Marble  Corapaiiy  for 
Mnt.  From  a  judgment  for  defendant*  lud  an  order  deoying  bis  motttm  for 
a  D«w  trlalt  plalotifF  appeals.  Affirmed. 

Aj^ed  before  Daxt.  G,  J.,  and  BisoHorr  and  Pbtob,  JJ. 

/oJm  H,  CoU,  im  appellant.  Tnuuo  A  Crandallt  for  zeepondent. 

Pbtob*  J.  The  action  is  for  rent,  and  tbe  defSnse  eviction.  Tbe  lease* 
which  was  of  a  loft  for  a  term  of  three  years  and  seven  months,  excepts  from 
the  demise  "the  hallway,  and  tbe  batch  and  elevatw  ways,  which  are  for  tbe 
common  ose  of  all  tenants;"  and  contains  a  covenant  for  qutet  enjoyment. 
The  answer  affirms  that  "tbe  elevator  and  proper  operation  thereof  consti- 
tuted an  essential  and  valuable  part  of  Uiat  portion  of  said  building  so  demised 
to  the  defendant,  and  the  beneficial  enjoyment  thereof;"  and  alleges  that  "the 
plaintiff  did,  for  long  periods  of  time,  permit  said  elevator  to  be  and  remain 
out  of  repidT*  and  nseless*  and  failed  to  provide  and  supply  any  or  adequate 
service  or  persons  to  manage  ta  operate  the  same,  and  thereby  deprived  the 
defendant  of  tbe  beneficial  enjoyment  of  the  premises  occupied  by  it  under 
said  lease;"  and  that.  In  consequence  of  such  deprivation,  defendant  aban- 
doned the  premises.  Upon  the  issue  thus  raised,  defendant  assumed  the 
affirmative,  and  gave  evidence  in  support  of  tbe  facts  alleged  as  an  eviction. 
On  the  close  of  defendant's  case,  plaintiff  made  a  motion  for  tlie  direction  of 
a  verdict,  and  duly  excepted  to  its  deninl.  In  disproof  of  the  facts  constitut- 
ing the  alleged  eviction,  phUntiff  adduced  evidence,  and  at  tbe  close  ot  hts 
case  renew^  such  motion.   To  a  denial  of  this  motion  he  duty  excepted. 

Appellant's  main  reliance  for  reversal  of  the  judgment  Is  upon  tlie  conten- 
tion that  the  evidence  was  insufficient  to  support  an  inference  of  eviction. 
But  we  are  to  assume  the  facts  involved  in  the  venlict,  and  they  are  that  the 
])laintifl  retained  charge  and  control  of  tbe  elevator;  that  Its  use  by  defend- 
ant was  part  and  parcel  of  the  estate  demised,  and  indispensable  to  its  benelicial 
enjoyment;  that  of  such  enjoyment  the  defendant  was  deprived  by  plaintiff's 
persistent  mismanagement  of  the  elevator  and  neglect  to  repair  it;  and  that, 
because  he  was  so  denied  the  beneficial  enjoyment  of  the  premises,  tbe  de- 
fendant abandoned  them  before  the  rent  in  suit  fell  due.  That  jipon  proof 
of  tbtae  circumstances  tbe  jury  were  warranted  in  finding  the  fact  of  evic- 
tion is  hardly  a  disputable  proposition  in  the  jurisprudence  of  New  York. 
TcUlvian  v.  Murphy,  120  N.  Y.  345,  24  N.  E.  Bep.  716;  Kofhier  v.  BMder, 
(Com.  PI.  N.  Y.)  4  N.  Y.  Supp.  611;  Bradley  v.  De  Goicouria,  12  Daly,  393,. 
397;  IhifY.  Hart.  (Com.  PI.  N.  Y.)  16  N.  Y.  Supp.  163;  Denison  v.  Ford,  7 
Daly,  384;  Bank  v.  Newton,  57  How.  Pr.  152,  76  N.  Y.  616;  Cohen  v.  Dupont, 
1  sandf.  260;  Dyett  v.  Pendleton^  8  Cow.  728;  EdgerUm  v.  Page,  20  K.  Y. 
281. 

'  Appellant  maintains,  however,  that.  In  so  far  as  the  verdict  finds  that,  by 
bis  wrongful  act  or  omission,  tbe  defendant  was  deprived  of  the  benefit  of 
the  elevator,  it  is  contrary  to  the  weight  of  evidence.  We  are  not  of  that 
opinion.  True,  tbe  issue  was  not  without  proof  on  either  side,  but  our  im- 
pression is  that  tbe  preponderance  is  rather  with  the  defendant.  At  all 
events,  the  balance  is  not  so  uneven  as  to  suggest  that  apparent  miscarriage 
of  justice  which  alone  authorizes  a  new  trial.  Still,  appellant  challenges  the 
judgment  for  error  in  tbe  admission  and  exclusion  of  evidence.  He  contends, 
and  rightly  contends,  that  expert  opinion  is  not  competent  evidence  of  tbe 
law  of  the  forum.  But  the  question  objected  to  was  propounded  on  cross-ex- 
amination of  the  plaintiff,  a  lawyer  witness,  and  was  legitimate,  as  seeking 
to  impair  tbe  effect  of  his  former  statement  that  possession  of  the  premises 
had  not  been  surrendered.  Moreover,  the  evidence  was  immaterial,  since 
the  qoesUon  (rf  a  surrender  of  tlie  premises  was  not  an  issue  before  tbe  jury. 
The  exelosion  of  evidence  of  opinion  as  to  tbe  cause  ot  tbe  breaks  in  tiie  ele- 
vator was  a  comet  ruling;  because,  among  other  reasons,  tbe  question  mk 
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turned  that  the  witness  had  himself  examined  the  elevator,  whereas  the  proof 
was  of  an  inspection  hy  others,  and  of  second-hand  information  on  his  part 

Appellant^s  request  for  a  direction  to  the  juiy  "to  disregard  all  evidence 
relating  to  the  alleged  causes  of  complaint  prior  to  10th  November**  was 
rightly  refused;  because,  whatever  the  effect  of  the  transaction  of  that  day, 
previous  neglect  to  maintain  the  elevator  was  relevant  proof  that  its  aoba^ 
■quent  inefficiency  was  not  casual  or  inadvertent. 

Unquealionably  It  was  error  to  admit  evidence  of  the  ammonia  nuisance 
wilbout  proof  of  plaintiffs  connection  with  it;  but,  upon  the  failure  of  such 
j}roof,  the  court  expunged  the  evidence  from  the  record,  and  said  to  the  jury: 
**I  charge  you  that  you  must  disregard  the  evidence,  •  *  •  and  make  no 
allowance"  for  that  nuisance  in  arriving  at  a  verdict.  Thus  the  error  was 
entirely  obviated.  Holmes  v.  Mofat,  120  N.  Y.  159,  24  N.  £.  Bep.  275: 
€faU  v.  Oall,  114  N.  Y.  109,  21  K.  £.  Kep.  106.  The  record  being  fr<^  from 
error,  and  the  verdict  founded  upon  conflicting  evidence  and  a  charge  of 
singular  clearness  and  correctness,  it  resalfcs  that  (be  judgmeot  muat  be 
■affirmed. 

Judgment  affirmed,  with  costs.  All  concur. 


EoLKEH  9.  BnoADWAT  A  Setenth  Atb.  B.  Go. 
■{Common  Pleat  of  Neto  Torit  CUy  and  COuvUv,  Omeral  Term.  NoTeaber  7, 18BSL) 

1.  Strbbt  Railsoass — WiLLFCi.  Obstrdctiow — What  Co^tbtitutbs. 

In  an  action  against  a  street  railroad  compaoy  for  false  impriaoDment,  the  evi- 
denoe  showed  that  plaintiff,  under  a  permit  issued  by  tbe  oommistloner  of  pab- 
lio  works,  excavated  the  street  and  defendant's  roadbed  at  a  cert^n  place  in  or- 
der to  repair  sewer  connections,  and  that  tbe  temporary  tnterferenca  with  the  pas- 
sage of  defendant's  cars  was  uoavotdable.  field,  that  tbere  was  no  wlUfnl  ob- 
struction of  defendant's  n^Lway,  Id  violation  of  Laws  1881,  c  670,  $  ^ 
-2.  Mastbr  aitd  Sbbtakt— Torts  of  Skktaht— LuanuiTT  or  Mastbb. 

Plaintiff  was  arrested  by  an  officer  without  a  warrant  for  wiUfaUy  obstmettng 
defendant's  cars,  and  talcen  before  a maffiitrate,  who  cautioned  and  dlsobarved  him. 
Tbe  next  day  be  was  rearrested,  taken  before  the  same  magistrate,  adjudged  guilty, 
and  sentenced  to  pay  a  fine  of  910,  or  be  imprisoned  10  days.  FlalnUff  paid  tbe  fiae. 
was  discharged  from  custody,  and.  In  an  action  for  false  Imprisonment,  teetifled  that 
the  first  arrest  was  on  the  direct  request  of  defendant's  time  keeper,  whi<di  tastimooy 
the  officer  corroborated;  and  that  the  second  arrest  was  on  tbe  oomplidnt  of  de- 
fendant's road  master,  which  was  uncontroverted.  Held,  that  the  acts  of  tbe  street 
railroad  company's  servants  in  causing  the  arrest,  tbougb  tortious,  were  oommitted 
within  the  scope  of  their  authority,  and  rendered  the  company  liable  as  tort  feasor 
for  tbe  damage  caused  by  the  wrongful  arrest,  Jolntiy  with  the  officer  making  It, 
or  severally,  at  plaintiff's  election. 

t.  PlLSE  ImpRISONMBST— MaLICS— ISSTBCOTIOSS. 

There  was  evidence  that,  before  tbe  excavation  progressed  snfflcioDtly  to  In- 
terfere with  defendant's  railway,  plaintiff  was  tbreatenea  with  arrest  unless  be  de- 
sisted, aa  defendant  intended  to  make  a  "test"  case  to  secure  judicial  interpreta- 
tion <^  tbe  statute.  Held,  that  tbe  court  properly  refnsed  to  charge  that  there 
was  DO  evidence  of  mallos,  and  charged  tbe  jury  to  award  exemplary  damages,  if 
the  arrest  was  accompanied  by  maUoe. 

Appeal  from  trial  term. 

Action  by  Michael  Kolzem  against  the  Broadway  &  Seventh  Avenue  Bail- 
road  Comjiany  for  false  Imprisonment.  From  a  judgment  entered  on  a  ver- 
dict for  plaintiff,  and  from  an  order  denying  a  motion  (Or  a  new  trial,  de- 
fendant appeals.  Affirmed. 
Argued  before  Dalt,  C.  J.,  and  Bischofp  and  Pbtob,  JJ.  ■ 
Hcot  A  Clarke,  for  appellant.  J>gyot  Jhter  (ft  Bauerdai/^  (Bobert  JS,  Deyo, 
■of  counsel.)  (or  respondent. 

BisoHOi^F,  J.  Flaintiff.  a  plumber  acting  under  the  authority  of  a  permit 
Issued  to  him  by  the  commissioner  of  public  works,  proceeded  to  excavate 
tbe  street  and  roadbed  in  front  of  tbe  premlaet  393  Seventh  avenue.  In  the 
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dtjr  of  Kew  York,  for  the  pnipoM  of  repairing  the  sewer  connections,  when- 
he  was  apprehended  by  a  police  officer  on  a  charge  of  having'  willfully  ob- 
structed, hindered,  and  delayed  the  passage  of  defendant's  Ciirs  lawfully  run- 
ning upon  its  street  niflway.  which  by  section  426.  c.  676.  Laws  18B1.  (Pen. 
Code.)  Laws  1879,  r.  474.  is  made  a  misdemeanor.  He  was  taken  be- 
fore apolice  justice,  who  first  cautioned  and  then  discliarged  lilm.  On  the 
next  succeeding  day,  while  prosecuting  his  work,  plaintiff  was  again  appre- 
hended upon  a  like  charge,  and  taken  before  the  siime  magistrate,  who  thl» 
time  adjudged  plaintiff  guilty,  and  fined  hiin  810,  in  default  of  the  pay- 
ment of  which  fine,  he  whs  to  be  imprisoned  for  10  days.  Plaintiff  pnlil  the 
fine,  and  was  discharged  from  furtlier  custody.  Thereupon  he  brought  this 
action  to  recover  damages  for  his  alleged  false  arrest  and  imprisonment,  and 
the  jury  awarded  him  $750.  From  the  judgment  entered  on  the  verdict^  and 
an  order  denying  Its  motion  for  a  new  trial  on  the  minutes,  defendant  has 
appealed. 

It  was  conceded  on  the  trial  that  the  arrest  was  In  each  instance  without  a. 
warrant,  and  defendant  contended  that  it  wiis  made  by  the  officer  in  whose 
Immediate  presence  the  alleged  misdemeanor  was  committed,  and  not  at  the 
request  or  Instigation  of  its  agents  or  servants;  also  that  the  conviction  of 
plaintiff  in  the  police  court  was  evidence  of  liis  guilt. 

The  learned  trial  judge  ruled  that  the  pultce  justice  was  without  jurisdic- 
tion, and  the  pretended  cunviction  uf  no  effect.  Of  the  propriety  of  this  rul- 
ing there  can  be  no  question,  since  police  justices  possess  only  such  powers 
as  are  specially  conferred  by  statute,  (Code  Grim.  Proc.  g  74,)  Laws  1881,  . 
c.  442;  and  misdemeanors  committed  in  the  city  and  county  of  'Sev  York  ' 
must  be  tried  and  deterntined  In  the  court  of  special  sessions,  unless  the  case 
is  clirected  tu  be  tried  in  t)ie  court  of  general  sessions,  (section  74.) 

It  remained,  therefore,  on  the  trial,  to  ascertain  whetlier  tlie  offense  was  in 
fact  committed,  and  whether  the  arrest  was  instigated  by  defendant's  agents 
or  servants,  or  was  made  by  the  police  officer  acting  upon  Ilia  supposed  au- 
thority. Plaintiff  testified  that  he  was  first  arrested  upon  the  direct  request  of 
defendant's  time  keeper,  Snymonr,  to  Officer  Buchanan,  that  he  be  taken 
into  custody  upon  the  charge  then  and  there  made.  The  officer,  called  as  a 
witness  for  the  defendant,  corroborated  this.  The  second  arrest,  plaintiff 
said,  was  made  upon  the  complaint,  and  at  the  request,  of  defendant's  road 
master,  Dow,  and  this  was  wholly  uncontroverted.  There  was  also  ample 
evidence  to  show  tliat  the  sewer  connections  could  not  have  been  repaired 
without  making  the  excavation,  and  that  temporary  interference  with  the  ' 
paraage  of  defendant's  cars  was  unavoidable  with  the  exercise  of  due  care  on 
the  part  of  plaintiff  and  his  workmen.  The  jury  were  therefore  jiistilled  in 
concluding  that  there  was  no  willful  obstrucUon  of  defendant's  railway,  and' 
that  the  arreat  and  imprlsonmeut  were  caused  and  Instigated  by  ita  agents  or 
servants. 

Ko  offense  faavinf;  been  committed  tn  the  officer's  presence,  or  at  any  other 
time,  he  had  no  authority  to  arrest  without  a  warrant,  {Feoptt  t.  Prattt  22^ 
Ilun,  SCO,)  and  was  amenable  to  an  action  for  false  arrest  and  imprison- 
ment, [BoyleHon  v.  Kerr,  2  Daly,  220.)  The  acts  of  defendant's  servants  in 
causing  the  arrest,  though  tortious,  liaving  been  committed  within  the  scope  i 
of  their  empluyment,  were  Imputable  to  defendant,  {FiahkiU  Hav.  In»t.  v. 
National  Batik  of  Fishkill.  80  N.  Y.  162;)  and  it  was  therefore  liable  to 
plaintltT  as  tort  feasor  for  the  damage  caused  by  his  wronftful  arrest,  jointly 
with  the  officer  making  it,  or  severally,  at  plaintiff's  dection. 

Evidence  that  the  arrest  was  made  from  malicious,  motives,  or  without 
probable  cause,  was  not  required  to  sustain  the  action,  though  malice  could 
be  shown  to  aggravate  the  damage.  Marka  v.  TotdiMend.  97  N.  Y.  590,  597. 
In  an  action  fur  false  arrest  and  imprisonment,  however,  the  recovery  of 
punitive  or  exemplary  damages  does  nut  depend  apon  the  existence  o€  malice-  i 
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In  lis  ordinary  sense.  It  is  suflBdent  erfdenoe  of  mslioe  that  tbe  ftirest  im 
waoton,  oppressive,  or  In  open  disregard  of  the  plaintifl's  rif^ht  to  personal 
liberty.  Kewell,  Mai.  Pros.  c.  14,  p.  524,  §  34;  Voltzv.  Blaekmar,  64  N.  Y. 
440.  Plaintiff  testlfled  that,  before  the  excavation  had  pr<^res8ed  saffldently 
to  interfere  with  defendant's  railway,  lie  was  threatened  with  amst,  anleas 
he  desisted  from  such  interference,  as  defendant  intended  to  make  m  "test" 
case  to  secure  the  judicial  interpretation  of  the  statute.  His  subsequent  ar- 
rest and  imprisonment  were  therefore  not  due  to  inadvertence,  or  tbe  resolt 
of  an  innocent  error,  though  tbe  manner  in  which  it  was  caused  waa  a  mis- 
take. The  facts  testified  to  also  indicated  an  Intentional  and  a  wanton  In- 
vasion of  plaintifT's  civil  rights,  and  tbe  trial  judge,  therefore,  propwiy 
refused  to  charge  that  there  was  no  evidence  of  malice,  and  properly  cbnrged 
that  tha  jury  could  award  punitive  or  exemphiry  damages,  if  they  believed 
that  the  arrest  waa  accompanied  by  mnlice.  Wood,  Mast.  A  Serv.  p.  659,  § 
323.  The  judgment  and  order  appealed  from  should  be  afflnned»  with  ooats. 
All  oMwar. 


CuNonnNO  «t  at,  v.  Man  «t  oL 

iOonmon  Pleat  tif  Ifew  Tinit  CUu  and  County,  Oeneral  Tsnn.  Konmbw  7,  UBl) 

1.  iHJVKanoit— iKTBBraRiKOB  With  Cobpobatb  OrricBRs. 

Where  the  verified  oomplaint  and  the  affldaTit  of  ooe  of  the  platnUfla  In  an  ac- 
tion to  have  dedeDdant's  Section  at  trustee  of  a  oorporatloii  declared  Ulegml  and 
void,  and  for  injtmotive  relief,  allege  that  plalnUffa  are  trustees  de  jitre  and  de 
facto  of  snob  oorpormtlon,  in  qutet  aad  peaceable  possession  of  the  corporate  prop- 
erty and  the  manaffemeat  6i  its  businesB,  and  that  defendants  are  abont  to  take 
such  property  and  DasinesB  from  tbem  by  force,  on  the  ground  that  such  defend- 
ants were  trastaes  de  jure,  a  proper  case  is  presented  for  an  injnaction  restraiBlag 
sn^  defendants  from  acting  aa  trostees  of  the  oorporaldon. 

9.  Bim— Ck>iTTDniA3Toa  FaimBim  Lm. 

On  the  hearing  of  an  order  to  show  cause  why  such  Injunction  should  not  be  oon- 
tinued  pendente  lUe,  a  motion  to  continue  the  same  is  properly  denied,  and  the  in- 
junction properly  dissolved,  where  it  appears  that  for  a  year  pteoediog  the  appli- 
oatiOD  for  auoh  InjnnetiOQ  the  plaintiff  on  wboae  affldavit  tbe  same  was  granted 
had  been  enjoined  from  toeing  possession  of,  or  In  any  wi^  interfering  with,  tho 
property  or  DusiDess  of  snob  corporation ;  that  untU  tbe  day  of  the  appucation,  de- 
fendants had  been  in  UDlnterrupted  possession  of  tbe  corporate  property  and  bust- 
nest;  that  before  Ira^aeas  boars  on  snob  de^  plaintiffs,  during  tbe  absenoe  of  de- 
fendants, broke  into  the  oompany'a  olBoa,  and  aaanmed  oustody  and  eontrol  of  tlis 
company's  books,  papers,  and  pi^ierty. 

&  Bahb— Bx  Pabtb  Applioatiok. 

Where  the  Injunction  is  granted  ex  parte.  It  Is  void,  under  Oode  Civil  Proa  | 
1809,  providing  that  an  injunetion  restraining  a  trustee,  director,  or  other  oOoer  of 
aooniMmtionlnmiperfonnlng  hladutieaahulaot  bapsntedeaoapt  on  nottoe. 

<  Bun— DiBCBBTioa. 

Assuming  tbe  court  bad  jurisdiction,  the  motion  was  properly  denied,  and  the  fn- 

i auction  properly  dlBSolved,  since  the  granting  of  an  injunction  pending  an  action 
B  discretionary,  (Code  Civil  Proc  U  603-610,)  and  plaintiffs'  oooduot  Juatifled  tbs 
ooort  in  its  use  of  atMA  dlaoretlon. 
B.  Bakb— CnsTODiAH  or  OoBroauB  Phopbbtt. 

It  was  not  error  for  tbe  court  to  appoint  an  ofBcar  of  the  conrt  ouatodiaa  of  tba 
company's  olBce  and  property,  or  to  direct  htm  to  deliver  the  aaine  to  defendants 

Appeal  from  special  term. 

Action  by  Peter  Ciancimino  and  others  against  Alrick  H.  Mui  and  others 
to  have  defendants'  election  as  trustees  of  the  OiandmlBO  Towing  ft  Trana> 
portation  Company  judicially  declared  illegal  and  void,  and  for  Injunctive 
relief.  Plalntlfb  obtained  an  Injunction  restraining  defendanta  from  acting 
aa  auch  trustees.  From  an  order  refusing  to  continue,  and  disstdving  aueb 
injunction*  plaintiffs  appeal.  Affirmed. 

Tbe  Injunction  was  granted  ex  parte,  upon  misreprpaentaUODS  to  the  pifect 
that  plaintiffs  were  de/a^,  as  well  hs  dejure,  trustees  of  tbe  corporation. as 
endi  in  actual  possession  of  its  property  and  tlie  management  of  its  buainess. 
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sod  thatdefendanta  were  about  to  invade  ptalattffs'  poasesslon,  and  to  anama 
managemeDt  of  the  buslnesa  by  force  and  violenoe. 

A^oed  before  Dalt,  G.  J.,  and  Bisghoff  and  Pbtos*  JJ. 

SJv^rti,  Terry*  MoKelwy  A  PrentUtt  {John  Jay  MoKdveyt  of  coansel,) 
tor  apptibuita.  A,  P,  A  W.  Ifan*  {Henry  ff.  Mtm,  ot  ooansel,)  tor  reapond- 
OBta. 

BisoHOFF,  J.  A  court  of  equity  has  no  Inherent  power  to  try  the  disputed 
title  to  corporate  ofllce.  and  to  enjoin  one  in  possession  from  the  exercise  of 
its  functions  at  the  suit  of  a  rival  claimant.  1  Pom.  £q.  Jur.  §  171;  8  Pom. 
£q.  Jur.  S  1345;  SficJOee  r.  Bank,  11  Paige,  118;  Letoie  t.  Oliwr,  4  Abb. 
Fr.  121;  Mayor  t.  Conofier,  5  Abb.  Pr.  171;  Insurance  Co,  v.  PhUUpgt 
(Mass.)  6  H.  E.  Bep.  5S4;  ITathan  t.  Tomphint,  (Ala.)  2  South.  Bep.  747; 
Owen  V.  Whitaher,  20  N.  J.  Eq.  122.  Such  may  be  done,  and  Judgment  of 
onafcer  rendered,  only  In  an  Hction  in  the  nature  of  a  quo  toarranto.  Instituted 
by  the  attorney  oeoeral  on  behalf  of  and  in  the  name  of  ^e  people.  Code 
CiTll  Proc.  §§  1948»  1984;  Morris  v.  Whelan,  64  How.  Pr.  109;  Palmer  v. 
Foley,  45  How.  Pr.  110;  Railroad  Co.  v,  Xay.  14  Abb.  Pr.  (N,  8.)  191. 
Where,  howevOT,  tiie  particular  case  presents  other  features  eaDing  for  relief, 
which  are  of  equitable  cognizance,  and  the  trial  of  a  disputed  title  to  corporate 
office  is  only  ineidental  thereto,  the  court  may  Inquire  into  the  legality  of  the 
election,  and  grant  sueh  relief  as  the  special  exigencies  require,  {Rete  t.  Rohde, 
34  Hun,  161;  Palmer  v.  Foley,  36  X.  T.  Super.  Ct.  R.  14;  Meehanias'  Nat. 
Bank  T.  Bwnet  Manufg  Co.,  32  N.  J.  £q.  236;  Nathan  t.  Tompkine, 
[Ala.]  2  South.  Bep.  747 ;  Perry  v.  Mill  Co.,  [Ala.]  9  South.  Bep.  217;)  bot  its 
judgment  cannot  go  to  the  extent  of  ousting  a  de  faeto  ofDoer,  nor  will  it  be 
permitted  to  have  that  effpct.  (Johntton  v.  Jonet,  28  N.  J.  Eq.  216;  Fadneea 
V.  Braunborg,  [Wis.]  41  N.  W.  Bep.  84;  Coke  Co,  v.  Wright,  18  Wkly.  Bep. 
728.)  The  verified  complaint,  and  the  affidavit  of  Peter  Ciancimtno,  one  of 
the  plaintlils,  lUleged  that  plaintiffs  were  the  trustees  de  Jure  and  de/aeto, 
in  quiet  and  peaceable  possession  of  the  property  of  the  corporation  and 
tbe  management  of  its  business,  and  that  defendants  were  about  to  in- 
vade their  poBsession,  and  to  wrest  the  property  and  business  from  them 
by  force  and  violence,  on  the  pretense  that  tfa^  (defendants)  were  trus- 
tees de  Jure.  These  facts  presented  a  proper  case  for  injunctive  relief 
(Reie  V.  Ro?tde,  Palmer  v.  Foley,  supra,)  and  upon  the  truth  of  their  allega- 
tion the  maintmanoe  of  the  action  and  the  power  to  continue  tbe  injunction 
were  dependent.  On  the  hearing  of  the  order  to  show  cause  why  tbe  injunc- 
tion should  not  be  continued  pend^ie  lite,  it  soffidently  appeared  from  the 
affldavlts  submitted  for  defendants  that,  for  upwards  of  a  year  Immediately 
preceding  tlie  application  for  the  injunction,  Peter  Glancinilno.  upon  whose 
affidavit  it  was  granted,  and  1^  whom  also  the  complaint  whs  verified,  had 
been  enjoined  by  «n<^ar  Injunction  order  Issued  against  him  in  an  action 
pending  in  the  sapreme  coort  from  taking  pooaession  of*  or  In  any  wise  inter- 
fering with,  the  property  or  boainesa  of  tbe  corporation;  that,  imtil  the  close 
of  business  hours  on  the  previous  day,  defendants  had  been  in  quiet,  peaceable, 
and  uninterrupted  possession  of  the  corporate  property  and  business,  and  that 
before  the  beginning  of  the  business  hours  in  the  momlngof  the  day  on  which 
they  ai^lied  for  and  served  tbe  injunction  granted  berrin,p)idntlfbi  during  the 
abeiBnoe  of  tbe  defendants,  forcibly  and  violently  broke  into  the  eompHny's 
offlee,  in  anticipaUon  of  the  injunction,  and  that  defendants  would  be  therein 
rmdered  pswerkss  to  resist  and  retake  possession,  and  assumed  custody  and 
control  of  the  company's  books,  papers,  and  property.  These  facts  con- 
clusively refuted  plaintifb*  allegatisn  that  they  were  de  faeto  trustees,  in 
actual,  peaceable,  and  undisturbed  pouession  of  the  management  and  control 
<rf  the  corporate  business  and  property.  The  jurisdictional  facts  were  thus 
disprovsd,  and  tbe  power  of  the  ^  court  to  determine  the  action,  or  to  award 
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Injunctive  relief  therein,  arrested;  and  the  motion  to  continue  the  tnjanction 
was  thus  properly  denied,  and  ita  dissolution  properlj  directed.  From  the 
foregoing  facts  it  also  appeared  that  defendants  were  defaeto  trustees,  and 
last  in  the  actual  and  peaceable  possession  of  the  company's  office  and  the 
management  of  its  business,  and  the  ii)junction  thereupon  wiia  void,  under 
the  provisions  of  Code  Civil  Proc.  g  1B09,  that  such  an  order  shall  not  be 
granted  to  restrain  a  trustee,  director,  or  other  officer  of  a  corporation  from 
the  performance  of  his  duties  except  upon  notice. 

But.  independent  of  the  grounds  above  mentioned,  and  assuming  that  the 
court  bad  jurtsdiction.  the  order  appealed  from  was  properly  made.  Until 
the  Una!  adjudication  in  favor  of  plaintiffs  of  the  facta  entitling  them  to  in- 
junctive relief,  the  granting  of  the  provisional  remedy  by  injunction  author- 
ized by  tiie  Code  of  Civil  Proceilure  (sections  602-tilO)  rested  in  judicial  dis- 
cretion, (Hudson  River  Tel.  Co.  v.  Watercliet  Turnpike  A  R.  Co.,  121  N.  Y. 
397.  24  N.  E.  Rep.  882;  MacLaury  v.  Hart,  121  N.  Y.  636.  24  N.  E.  Rep. 
1013;)  and  the  facts  that  he  had  willfully  concealed  the  injunction  of  the  su- 
preme court,  the  knowledge  of  which  would  unquestionably  have  materially 
influenced  the  Judge  wbo  granted  the  injunction  herein  in  disposing  of  plain, 
tiffs'  application;  that  bis  allegations  of  plaiatifls'  quiet  and  peaceable  pos- 
session of  the  corporate  business  and  properly  were  shown  to  be  antrae;  and 
that  its  order  was  prostituted  ^nd  ahused, — ^justlfled  the  court  in  idiacrediting 
the  statements  of  any  of  tlie  plaintiffs  as  those  of  parties  In  interest.  (i>teUfo 
V.  Egan,  [Com.  PI.  N.  Y.]  19  N.  7.  Supp.  392.)  though  not  specifTcally  de- 
nied. For  the  deception  and  misrepresentHtion  practiced  upon  the  oourt  on 
the  application  for  the  Injunction  It  was  also  within  the  province  of  the  Judge 
to  vacate  it,  (High,  In],  g  and,  a  fortiori,  to  do  so  for  its  abase.  {De- 
pegstar  t.  Graeea,  2  Johns.  Oh.  148;  Biggin*  v.  Dewey,  [Com.  PI.  N.  T.J  14 
N.  Y.  Sttpp.  894.) 

We  entertain  no  doubt  as  to  the  propriety  of  the  oader  made  by  the  Judge 
who  granted  the  Injunction  appointing  an  otHcer  of  this  court  custodian  of  the 
company's  office  and  property,  and  directing  delivery  thereof  to  him,  when 
informed  of  the  uses  to  which  the  injunction  was  perverted;  nor  as  to  the 
directions  in  the  order  appealed  from  that  the  cnstodian  delivw  the  property 
of  which  he  had  secured  possession  to  the  defendants.  Deposit  of  the  pn^ 
erty  affected  in  court,  or,  where  th^  was  Impracticable,  delivery  to  Us  cus- 
todian for  such  ptirpose  appointed,  has  been  ^equently  required  pending  an 
application  fmr  r^lef,  and  when  such  was  deemed  necessary  for  the  protectioii 
of  the  contending  parties.  The  authority  to  do  so  is  but  a  necessary  adjunrt 
to  the  greater  authority  of  awarding  the  relief,  and  farcical,  Indeed,  would  be 
the  dignity  of  our  courts  if  they  could  not  by  drastic  measures  Insure  the 
turn  of  property,  the  possession  of  wlifch  was  obtained  by  means  of  an  abase 
of  their  mandates,  and  orders  surreptitiously  procured.  Wears  not  required, 
except  when  the  order  appealed  from  Is  reversed  or  modlfled.  to  direct  resti- 
tution of  monejv  or  property  secured  hy  meanaot  it,  (Code Civil  Proc.  g  1^3;) 
and,  as  it  nowhere  appears  that  the  custodian  obtained  possession  of  prop- 
erty other  than  such  as  plaintiffs  had  secured  bv  an  abuse  of  the  injunction, 
there  is  no  occasion  for  any  modification  of  the  order  appealed  from  in  so  far 
as  it  directed  the  custodian  to  deliver  the  property  in  his  possession  todefend- 
ants.  If,  notwithstanding,  however,  defendants  have  inadvertently  obtain^ 
possession  of  other  property,  the  direction  for  ratitatlon  would  lie  cb  gratta, 
and  from  this  plaintiffs  >u«  precluded  tiacause  of  their  own  conduct,  and  tli^ 
should  therefore  t>e  left  to  Uwir  remedy  by  acttoo.  Tlie  order  a|^HMtod  tnm 
shoobt  be  alllrmed,  with  oasts.  All  ooneor. 
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Meter  «.  Campbblz» 

xCommon  Pletw  of  New  York  CUy  and  County,  GenertU  Term.    Norember  7, 1899.) 

1.  Witness— Impsaobmrkt. 

The  original  complaint  In  an  action  on  a  promissory  note  alleged  that  the  note 
was  duly  protested.  An  amended  complaint  alleged  that  protest  was  omitted  at 
defendant's  regaest.  On  the  trial,  plafnUfl  teatlned  in  substantiation  of  the  alle- 
gation of  the  amended  complaint,  and,  when  defendant  aslced  him  why  he  had  said 
nothing  in  the  original  compjaiut  about  the  note  not  harlu^  been  protested,  he  re- 

Slied  that  he  did  not  know.  Defendant  thon  offered  the  original  oompl^nt  in  evU 
eoce.  and  it  was  excluded  on  the  ground  that  the  oontradlctory  statement  was 
admitted.  Held,  that  plaintiff's  answer  did  not  coQtaIn  the  admission,  because  ha 
WM  not  iDtamwsted  as  to  a  statement  he  had  made,  bat  as  to  one  he  bad  omitted 
to  make;  and,  l£e  witness  being  a  party  to  the  action.  It  was  not  neoasaaiy  to  call 
his  attention  to  the  ooatradlotoiy  atatement  before  latrodacing  It  In  erldenoe;  and 
the  original  complaint,  being  a  dedwation  against  Interest,  ■noold  hare  been  ad- 
mitted. • 
%  DnpoeinoK  db  Bsira  Essa— Dbolaution  aojuxst  Intbebst. 

FlalntilTa  deposition  de  bene  esue,  which  was  atrarianoe  with  hlaoompIaUl^  ww 
fx>mpetent  evidence  as  a  declaration  against  interest. 

Appeal  from  city  court,  (general  term. 

Action  by  William  Meyer  against  Hugh  Campbell  to  recoTflr  on  a  promis- 
sory note.  A  Judgment  for  plaintiff  was  a£9rmed  by  the  general  tenn  of  tbe 
city  court,  and  defendant  appeals.  Reversed. 

Argued  before  Dalt,  G.  J.,  and  Uischoff  and  Pbyor,  JJ. 

Bdtoard  C.  Perkinst  for  appellant.  6ru&«r  <fi  Landout  {Henry  X.  Lat^ 
don,  of  connael.)  for  respondent 

BiBCHOFT,  J.  This  appeal  being  from  the  judgment,  and  tbere  havlng- 
beea  no  motion  for  nonsuit,  for  the  direction  (A  a  verdict,  or  for  a  new  trial. 
It  is  beyond  our  province  to  inqnlre  into  the  weight  or  tbe  stiiBciency  of  tbe 
evidence.  Sohvftnger  v.  Saymond,  105  N,  T.  648. 11  N.  £.  Rep.  952;  Smith 
T.  Pryor,  (Com.  Fl.  N.  T.)  9  K.  Y.  Supp.  6S6.  Two  exceptions  to  tbe  ex- 
clusion <^  evidence  on  the  trial,  however,  present  error  for  which  the  judg- 
ment must  be  revened.  The  original  complaint  allied  that  tbe  note  in  suit 
was  duly  protested  for  nonpayment  at  maturity,  while  the  amended  oompliUnt 
alleged  that  protest  was  excused,  bmaiise  defendant  requested  that  it  be- 
omltted.  On  the  trial,  plaintiff  testitled  in  substantiation  of  the  l!ist.men- 
tloned  allegation,  and  on  cross-examination  defendant's  connsel  asked  him. 
"VTby  did  you  say  nothing  in  this  original  complaint  about  the  note  not  hav- 
ing been  protested  because  you  were  asked  not  to  protest  it?"  tO'  which 
plaintiff  replied  that  he  did  not  know;  that  at  the  time  of  the  original  complaint 
be  bad  forgotten  the  request  that  it  should  not  be  protested,  and  was  under 
the  impression  that  it  had  been.  Thereupon  counsel  for  defendant  offered 
the  original  complaint  In  evidence,  apparently  for  the  purpose  ot  discredit- 
ing the  witness*  testimony  that  the  note  was  not  protested  because  defend- 
ant so  requested.  This  was  objected  to  by  plaintiff's  counsel  on  the  ground 
that  the  fact  of  tbe  contradictory  statement  was  admitted,  and  the  court  ex- 
cluded tbe  paper  as  immaterial  and  incompetent.  Reference  to  the  question 
and  answer  will  show  ttiat  plaintiff's  counsel  was  In  error  in  assuuiing  that 
plaintiff  had  admitted  tbe  fact  of  having  previously  sworn  that  Uie  note  waa 
protested  at  maturity.  He  was  not  intent^ated  concerning  a  statement 
made,  but  concerning  one  he  omitted  to  make;  and  his  answer  did  not,  there- 
fore, involve  the  admission  claimed  for  it.  The  rule  which  makes  it  Incum- 
bent npon  tbe  crosa<examining  connsel  first  to  direct  the  witness'  attention 
with  reasonable  precision  to,  and  to  interrogate  him  respecting,  an  alleged 
contradictory  statement,  before  the  latter  may  be  given  in  evidence, — Crane  v. 
Hardman,  4  £.  D.  Smith.  448;  Bvereon  v.  Carpenter,  17  Wend.  419;  Root 
V.  Brotont  4  Hon,  799;  Rice,  £v.  p.  622, — does  not  apply  to  parties  to  the 
aiMou^—Ketuudg  v.  Wood,  (Sup.)  4  N.  Y.  Snpp.  7&;  Boehm  v.  MiUtr, 
V.20N.Y.S.DO.13— 46 
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(Com.  PI.  N.  Y.)  18  N.  Y.  Supp.  1S7,— and.  hb  to  tbem,  the  alleged  contra- 
aict(H7  statement  1b  admisBible  aa  a  declaration  against  Interest,— CooA  t. 
Wamn,  44  N.  Y.  156;  WUliama  t.  Sargeant,  46  N.  Y.  481,— and  ttiHt  though 
the  statement  be  part  of  a  pleading  wbtcb  has  been  superseded  hy  service  of 
an  amended  one, — Kennedy  v.  Wood,  (Sup.)  4  Y.  Supp.  758;  FreamtiT. 
Loe,  25  Moak,  £ng.  K.  747,  76S,  notes;  Strong  v.  Dwight,  11  Abb.  Fr.  (X. 
S.)  819;  Fogg  t.  Edtoards,  20  Hun,  90.  Defendant's  counsel  also  offered 
In  evidence  plaintiff's  deposition,  taken  de  bene  eme,  which  is  at  variance 
with  the  ailflgatiooH  of  the  amended  complaint,  that  protest  was  omitted  at 
the  request  of  defendant,  Campbell,  and  from  which  it  appeared  that  the 
omission  of  protest  was  Induced  hy  the  request  of  Stott,  the  maker  of  the 
note.  This  abo  was  excluded,  under  objection  and  exception  by  defendant's 
counsel.  The  deposition  was,  as  a  matter  of  course,  oot  competent  In  plain- 
tiff's favor*  since  he  woa  present  oo  the  trial;  but  the  same  principle  which 
rendered  the  allegation^ of  the  original  complaint  competent  evidence  for  de- 
fendant as  declarations  made  by  plaintiff  at  variance  with  his  claim  on  the 
trial  applied  to  the  deposition,  and  its  exclusion  was  therefore  error.  The 
judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs  to  aUde  the 
event.  All  ooncur. 


Steinhabdt  0.  Bttel. 
(Common  Pisa*  <tf  Neva  York  City  and  County^  OenenU  Ttrm.  NoramlwrT,  18BL) 
1.  Lajidubd  ijn>  Tktaxt— Action  vob  Rknt— Whbh  Lob. 

An  actioa  for  rent  will  not  lie  on  an  oral  promise  b;  a  tenant  to  renew  a  lease 
for  a  year  on  condition  that  the  landlord  make  oertalu  repairs  and  additions,  where 
notblng  la  said  about  the  amonnt  of  rent  to  be  paid,  alnoe  tbeooBtraot  Istncoin- 
idete  and  lnop«mttv& 
X  Bamk— EvmavoK. 

In  an  action  for  rent  on  aaoh  a  promise,  evldeooe  that  the  landlord  intended  the 
addltiona  to  be  gratoitona  la  Inadnilssible,  where  the  taot  waa  notoommonioated  to 
the  tenant. 

Appeal  from  city  court,  general  term. 

Action  for  rent  by  Selig  Stelnhardt  against  Oliver  P.  Buti.  From  a  Jud^ 
ment  of  the  general  term  of  the  city  court  a£9rmlng  a  Judgment  on  a  Ter^ 
diet  for  plaintiff,  (16  K.  Y.  Supp.  153.)  defendant  appeals.  BeTexaed. 

Argued  before  Booestaver,  Bischoff,  and  Prtob,  JJ. 

0.  Jf.  Hanooodt  for  appellant.   Jaoob  Stetnhardt,  for  respoodaat. 

Pbtob,  J.  As  to  every  question  snbmitted  to  the  Jury  upon  conflicting 
evidence,  we  are  coDcIud»;d  by  the  verdict  In  the  court  below;  and,  unless 
the  record  discloses  some  error  of  law  In  the  disposition  of  the  case,  we  have 
no  alternative  but  to  affirm  the  judgment.  At  the  close  of  the  evidence  the 
learned  counsel  for  ihe  appellant  moved  the  court  to  direct  a  verdict  in  bis 
favor  upon  the  grouuds:  First,  that  the  proof  was  insufficient  to  establish 
an  agreement  of  any  kind  between  the  parties;  and.  secvndlyt  because,  if  any 
contract  was  shown,  it  was  not  a  present  demise,  butan  executory  agreement 
for  a  future  lease.  To  the  denial  of  the  motion  due  exception  was  taken. 
After  verdict,  appellant  moved  for  a  new  trial,  because  the  verdict  was 
against  the  law,  and  upon  all  the  grounds  in  section  999  of  the  Code.  To 
the  denial  of  this  motion,  also,  due  exception  was  taken.  To  the  constita- 
tlon  of  a  contract  It  is  an  indlBpenaable  condition  that  the  minds  of  the  pai^ 
ties  concur  upon  every  material  term  of  the  proposd  agreement.  Justice  v. 
Zang,  42N.  Y.  494:  Trtuteesef  First  Baptist  Church  v,  Brooklyn  Fire  Ins. 
Co.,  28  N.  Y.  153.  Hence  there  is  no  contract,  **  unless  the  mIndaoC  the  parties 
meet  and  fix  a  price.**  Booth  v.  Bieree,  38  N.  Y.  463,  466;  MeCotterr.  Mapor, 
sio.,  37  N.  Y.  325.  In  August,  1890.  appellant  being  tenant  of  reepondent'a 
flat  until  Ist  October,  the  parlies  negotiated  for  a  renewal  of  the  leaaa  for 
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another  year.  The  treaty  terminated  In  an  agreement,  on  the  part  of  the  re- 
tBpondant.  that  he  would  make  certain  r^aira  and  supply  an  additional  room, 
tuMl.  on  the  part  of  the  appellant,  "that,  such  heing  the  osie.  he  would  take 
the  flat  for  another  year."  Bespondent  made  the  repairs  and  tendered  the 
additional  room;  nevertheless  appellant  refused  to  execute  the  lease.  But 
for  the  flat  so  repaired  and  enlarged  no  price  was  stipulated,  or  suggested, 
even,  by  the  parties;  nor  was  it  intimated  to  appellant  that  be  was  to  have 
the  repairs  and  additional  room  as  a  gratuity.  Bespondent's  witness  testi- 
fied explicitly  that  nothing  was  said  on  the  subject  of  price  or  compensation 
for  the  succeeding  year.  In  the  absence  of  an  agreement  as  to  tbe  rent,  no 
inference  is  authorized  that  it  was  to  be  the  same  as  before;  because  the 
premises  let  were  not  the  same,  but  were  altered  by  repairs  and  enlarged  by 
additions.  "If  there  has  been  no  absolute  agreement  made  as  to  all  tbe  par- 
ticulars of  the  lease,  If  the  minds  of  the  parties  have  not  met  as  to  all  these 
particulars,  there  is  no  agreement  on  which  an  a^ion  will  lie."  Sourwine 
V.  Truscott,  17  Hun,  432.  434.  It  naulta  that  the  alleged  agreement  was  In- 
complete and  inoperative. 

Respondent's  proposition  that  bis  repairs  and  additions  to  the  premises, 
made  on  the  strength  of  appellant's  promise  to  take  thelejise.  operate  an  estop- 
pel to  contest  tlie  efficacy  of  the  promise  as  a  legal  obligation,  is  without 
shadow  of  support.  eiLber  in  prindple  or  authority.  White  v.  Athton,  61  K. 
Y.  280.  The  case  cited  {Mayor,  gte.,  v.  Huntington,  114  N.  Y.  631. 21  N 
E.  Kep.  998)  is  but  an  Hjjplication  of  the  familiar  rule  thata  tenant  in  posses 
sion  is  estopped  to  dispute  the  validity  of  ttie  contract  under  wbich  heacquireu 
possession.  Asthere  was  no  evidence  to  warrant  the  verdict,  it  follows  that 
the  court  erred  in  denying  the  motions  for  a  direction  and  fur  a  new  trial. 

Another  error,  still,  vitiates  the  Judgment.  Plaintiff  inquired  of  his  witness, 
"'Why  wasn't  this  extra  room  mentioned  in  the  tease?"  Defendant  objected 
to  tbe  question,  but  It  was  allowed,  and  defendant  excepted.  The  answer 
being,  "because  it  was  intended  to  give  it  gratis,"  defendant  mored  to  strike 
it  out,  and  to  a  denial  of  tbe  motion  duly  excepted.  As  seeming  to  show  an 
agreement  about  price,  and  so  validating  the  contract,  the  answer  might  have 
been  of  momentous  materially  In  the  mind  of  the  ]aiy.  But  It  was  not  le- 
gal evidence,  because  whether  the  additional  room  was  to  be  gratuitous  had 
not  been  communicated  to  tbe  defendant;  and  Indisputably  the  secret,  undis- 
closed Intention  of  one  party  is  not  sdmisslble  to  affect  the  other  with  liability. 
Tbe  evidence  being  essentially  and  irremediably  inoompetent,  no  speciflo  ob- 
jection is  necessary  to  subject  It  to  our  ijBTlsion.  Qainbj/  t.  Straiutt  90  N. 
Y.  661;  Toolev  v.  Sawn,  70  N.  Y.  34;  Merrttt  t.  Seaman,  6  N.  Y.  168. 

Tbe  learned  counsel  for  appellant  maintains  that,  in  any  aspect  of  the  case, 
the  contract  in  controversy  is  but  an  executory  agreement  for  a  lease,  and  so 
is  Incapable  otsustalning  tbe  preient  action.  We  incline  to  the  opinion  that 
the  position  Is  tenable;  but  we  need  not  adjudicate  the  point,  sinee  in  any 
event  tbe  Judgment  must  be  reversed.  Judgment  reversed,  and  a  new  trial 
ordered^  oosti  to  abide  evont.  All  oonour. 


Htz^d  v.  Andkbson. 
(Common  Pleas  qfNew  Tork  City  and  County,  Oensmi  Term.  November  7,  1893l) 

1.  Casb  oh  Aprau.— CovTSNTfr— Rsvtew  or  Btidknob. 

Whrae  a  case  on  wpeal  falls  to  show  a  motion  tither  for  nonsuit,  or  for  the 
dtfeotton  of  a  verdlot  for  defendant,  or  any  exoeptloa  to  a  refusal  of  auoh  SHtions, 
or  that  It  nnntM<M  kii  tbe  eridenoe,  the  endenoe  will  not  be  reviewed. 

9.  AcnoH  ON  NoTB— Dmtxss. 

In  an  action  on  a  note  given  In  settletaent  of  an  nnllqaidated  claim  for  salvage, 
where  the  defease  set  up  la  merely  tbat  the  note  was  given  under  duress  to  relieve 
the  maker's  vessel  from  a  fraudulent  olahn.  it  Is  not  proper  to  Show  the  exorIA 
tanos  of  the  claim,  but  the  only  inquiry  Is  as  to  tbe  duress. 
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Appeal  from  city  court,  general  term. 

Action  by  Josiah  A.  Byland  against  George  W.  Anderson  on  a  jwomissory 
note  made  by  defendant  to  the  order  of  Harriet  £.  Day,  and  Indorsed  by  bv 
before  maturity  to  plaintlfT.  From  a  judgment  of  the  general  term  of  the 
city  court  afBrming  a  judgment  entered  for  plaintiff  on  the  Terdict  of  a  jaiy, 
and  denying  motion  for  a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  Bookstater,  Bischoff,  and  Pbtob.  JJ. 

/.  Stetoart  Soaa,  for  appellant.   Hyland  A  ZabriikUt  for  respondent. 

BiscHorF,  J.  The  case  falls  to  show  either  a  motion  for  a  nonsuit,  or  for 
the  direction  of  a  verdict  for  the  defend»nt,  and  thesufficiency  of  the  evidence 
to  sustain  a  verdict  for  plaintifF  was  thus  conceded.  Barrett  v.  Railroad 
Co.,  45  If.  Y.  628.  632;  Hotoe  v.  Stezena,  44  How.  Pr.  10;  8t.  John  v.  Skin^ 
netf  Id.  198;  Canpar  v.  O'Brien,  47  How.  Pr.  80.  In  the  absence  of  an  ex- 
ception to  the  refusal  to  grant  either  motion,  we  are  without  power  to  re- 
verse a  judgment  of  the  city  court  on  the  ground  that  the  verdict  is  against 
the  evidence,  {Schwinger  v.  Raymonds  105  N.  Y.  648,  II  K.  £.  Kep.  952; 
Walsh  V.  Schxdz,  67  How.  Pr.  186;  McEteere  v.  LitOet  8  Daly,  167;  Rotoe 
V.  Comley,  11  Daly,  318;  Smith  v.  Pryor,  [Com.  PI.  N.  Y.]  9  K.  Y.  Supp. 
636;)  and  inquiry  on  our  part  as  to  the  suttlciency  of  the  evidence  to  support 
the  judgment  appealed  from  is  still  further  prevented  by  the  omission  from 
the  case  of  the  statement  that  the  case  contains  all  the  evidence  material  to 
the  questions  in  contraversy,  {Aldridge  v.  Aldridge,  120  N.  Y.  614,  24 
K.  E.  Kep.  1022;  Armtein  t.  Haulmbeek,  [Com.  PL  N.  Y.]  11  K.  Y.  Supp. 
701.) 

On  the  trial  defendant  sought  to  show  tliat  he  was  Induced  to  make  and 
deliver  the  note  iu  suit  to  secure  the  release  of  his  barge,  which  he  claimed 
bad  been  seized  and  was  being  detained  by  the  payee's  agents  under  a  false 
and  fraudulent  claim  for  salvage,  and  in  this  behalf  offered  testimony  to  the 
eflFect  that  the  amount  for  which  the  note  was  given  was  an  unfair  and  na- 
rttasonable  charge  for  the  services  ijleged  to  have  been  performed.  This  tes- 
timony was  excluded  under  objection  by  plaintiff's  counsel,  and  defendant's 
exceptions  to  these  rulings  are  urged  as  error  calling  for  reversal  We  are 
of  the  opinion  that  the  testimony  was  immaterial,  and  therefore  rightfully 
excluded.  The  claim  for  salvage  was  of  an  unliquidated  amount,  and  a  sub- 
ject of  accord  and  satisfaction,  requiring  no  further  consideration  than  the 
promise  oF  one  to  accept,  and  the  other  to  give,  the  amuuirt  agreed  upon. 
Under  the  defense  of  duress,  the  material  inquiry  was  whether  or  not  the 
noto  was  voluntarily  given.  If  it  was,  the  acceptance  of  the  noto  by  the 
payee  completed  the  accord  and  satisfaction  of  her  claim  for  salvage,  and  de- 
fendant was  thereafter  precluded  from  asserting  that  the  amount  agree<l 
upon  was  more  than  a  fair  and  reasonable  charge  for  the  services  rendered. 
Fuller  V.  Kemp,  (Com.  PI.  N.  Y.)  16  X.  Y.  Supp.  158,  and  authoritiee  there 
cited.  Other  exceptiuns  to  the  admission  and  exclusion  of  evidence  appear 
in  the  case,  but  were  not  urged  on  this  appeal,  and  upon  examination  they 
prove  to  be  without  merit.  The  judgment  of  the  general  term  of  the  ooait 
below  should  be  affirmed,  witb  costs.   All  concur. 


Tan  Tassbl  v.  Ksv  York,  L.  E.  A  W.  B.  Oa 

(Common  Pleaa  of  Neva  York  City  and  County,  General  Term.   November  T,  USib> 

L  Mastbb  ahs  Bbrtaitt— Dbtiotivb  Appuakcbb— RusoHAau  FKMuunom. 

WbetbOT  nUes  reasonably  suiSoient  to  secare  safe  appllanoes  for  its  laborer» 
were  promulgated  hy  a  rulway  cDmpftDy,  and  whether  sapenriston  reasooablj 
•ufflcieDt  to  enforce  Uiem  wm  ezerciBed,  tbareby  freeing  the  nllway  from  Its  re- 
spoDsibliity  for  injuries  raenltlDg  to  laboierB  trtm  imsafe  api^IUMMs,  an  taesUona- 
far  the  inry. 
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The  fact  tliat  a  nllmy  has  repair  sbopa  on  Its  line  does  not  ftree  It  from  UaUUtj 
for  Injuries  reoetved  b;  a  brataaoan  due  to  a  defective  brake  step,  when  It  does 
not  appear  that  the  car  had  ever  been  at  snob  shops  or  examined  for  repair  any- 
where. 

8.  BlMB. 

Where  a  brake  step,  althongh  appearing  sonnd  from  above,  Is  so  cracked  that 
the  crack  is  plalnlj  visible  from  below,  and  a  brobeman  stepplns  on  It  from  above 
Is  injured  by  its  giving  wwr.  the  oraok  being  weatherworn,  the  juir  U  Justified  In 
flndfcg  that  the  defect  had  existed  long  enon«h  for  the  oompauy  to  dfaoorer  and 
repair  It,  and  that  there  waa  negllffenoe  lu  failing  to  do  so. 
4.  8aub— Pbobabiutt  or  Ikjvrt  ntoM  Dwratmrm  Appliahct. 

Where  a  brakeman  Injured  by  the  giving  way  of  a  defective  brake  step  admits 
that  It  might  have  been  used  a  hundred  times  with  safety,  since  tills  would  depend 
on  the  way  the  user's  weight  might  bear  on  the  step,  the  ^uestton  wtaettaar  It  waa 
reasonably  safe  Is  for  the  fary. 
fi.  £.NjfS— Kissp  or  Bhplotxbkt— BRAKnux  on  a  Pbbiokt  Tunr. 

A  brakeman  on  a  freight  train  does  not  assume  the  risk  of  naglMt  by  tte  nit 
way  ocmpany  to  secure  safe  brake  steps  on  its  oars. 
41.  SiMi—CoinBnnmHtT  Nsousbucb. 

Whether  a  brakeman  ordered  by  a  oonductor  to  couple  a  freight  ear,  and  Injured 
by  the  glf  log  way  of  tAie  bralu  step  while  obeying  the  order.  Is  guilty  of  conmba- 
tory  negUgenoe  In  not  examining  the  atep  before  using  it,  la  a  question  for  the 
jury. 

7.  JBEviDnraH—Inmrm  or  Rulwat  Cah— Conduotob's  HapoKt. 

Proof  that  a  car  answering  the  desoriptlon  given  by  the  plalnUfl  wlio  alleges  iu- 

Jury  by  a  defective  brake  step  was  present  at  the  place  and  time  of  the  alleged 
njury.  and  bad  no  brake  step,  does  not  bar  recovery,  when  the  only  proof  of  the 
oar's  identity  i*       oonduotor's  report,  to  the  aeouracy  of  which  neither  he  nor 
the  baggagtt  maater  la  wUUng  to  swear. 
Bamb. 

Where  a  oondnctor  and  baggage  master  admit  that  their  report  was  often  made 
up  from  InformaUoQ  received  from  others,  the  presumption  of  performance  of  duty 
by  thnn  Is  overcome,  and  the  j  oiy  Is  not  bound  to  credit  the  report.  HotU  v.  BaU- 
rcjd  Co.,  (Sup.)  6  N.  T.  Supp.  OOB.  disUngulshed. 
%  Sun— ComuDionHo  WiTKisa— Ukcbbtaistt  as  to  Datb. 

Testlmonv  by  a  bystander  that  he  saw  some  one  other  than  the  nli^Dtiff  couple  a 
stock  car,  tne  date  not  being  sworn  to,  does  not  contradlot  theplaintlfl's  statement 
that  on  a  certain  day  he  at  uiat  place  coupled  a  stock  oar,  mm  was  injured  In  so 
dcdng. 

10.  SAMa—RBOOLLBOTIOir  or  COKTBRSATIOV. 

The  recoUeotion  of  a  train  dispatcher  that,  some  years  previously,  plaintiff,  after 
the  date  of  the  alleged  Injury  for  which  bis  action  Is  brought,  applied  for  easier 
work,  on  the  ground  that  he  had  been  injured  at  a  place  and  In  a  manner  different 
fnnn  that  alleged,  taaether  with  a  denial  thereof  by  plalntlfl,  does  not  compel  the 
Jury  to  diaoreoit  plalntifl's  story. 

11.  Samb—Coktraoiotino  Tbstimont  to  Collatbbai.  Uattbb  OS  Cboss-Examina- 

TION. 

In  an  action  agtf  nst  a  ratlvn^  company  for  a  personal  Injury,  a  phystoian  testi- 
fled  for  defendant  that  before  the  alleged  Injury  he  exanUiwd  the  plalntifF  and 
found  him  to  be  in  a  oonditlon  which  with  reasonable  certainty  would  have  re- 
sulted in  the  disabilities  attributed  to  the  injury,  and  that  be  was  sure  of  the  date 
because  he  had  entered  It  oa  bis  books  at  the  time ;  on  cross-examination  he  stated 
that  he  kept  a  record  of  his  consultations  in  chronological  order.  A  handwriting 
expert  therevTler  testdfled  that  in  his  opinion  all  the  entries  in  the  physician's  reo> 
oro  purporting  to  be  of  different  dates  were  made  at  the  same  time.  The  oompe- 
teuCT  of  the  expert  was  not  Questioned.  Held,  that  this  was  admissible  as  going 
to  disprove  the  alleged  consultation,  and  not  In  violation  of  the  rule  that  a  party 
bringing  out  evidence  as  to  collaterial  matter  on  orosa-examination  oannot  uiere- 
af  ter  contradict  It.    Ualdol/o  T.  AppleUm,  40  N.  T.  688,  dlsUnguiahed. 

Appeal  from  special  term. 

Action  by  John  Van  Tassel  against  the  New  York,  Lake  Erie  &  Westera 
Railroad  Company  for  injuries  alleged  to  have  been  sustained  by  the  plain- 
tiff, a  brakeraan  in  defendant's  employ,  by  reason  of  the  defective  condition 
of  a  brake  step,  the  use  of  whicli  he  claimed  whs  essential  to  the  operation  of 
the  brake  attiKhed  to  defendant's  car.  Defendant  appeals  from  a  judgment 
for  the  plaintiff  entered  upon  the  verdict  of  a  jury,  and  from  an  order  deny* 
ing  defendant*!  motion  tor  a  new  triaL  Affirmed. 
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cap.N.Y. 


Aigned  before  Dal.t,  0.  J.,  and  Buohoft,  J. 

Sttehanan  Stsela,  {Charles  SteBle,ot  oouinel,)  for  sppellut.  Bmitk  4 
Souman,'  {Artemcu  B.  Smith,  of  counsel,)  for  respondent. 

BisOHOrr*  J.  That  plainttft  sustained  injuries  of  the  character  claimed  br 
him*  and  that  in  consequence  of  snch  injuries  his  tiealth  and  physical  eondi- 
UoQ  were  greatly  and  permanently  impaired,  are  facta,  which,  upon  the  tes- 
timony of  the  physicians  who  were  examined  as  witnesses  on  the  trial,  were 
left  in  no  manner  of  doubt.  The  facte,  also,  relating  to  the  accident,  aaaum- 
ing  it  to  have  occurred  as  tesUQed  to  by  plaintiff,  fully  justified  a  finding  of 
defendant's  negligence  by  the  jury.  It  appeared  from  plaintiff's  testimony 
that  be  was  a  bra^eman  in  the  employ  of  defendant,  and  attached  as  such  to 
a  train,  which,  on  August  22,  1888,  proceeded  to  take  a  stock  or  freight  ear, 
laden  with  sheep,  from  Greyoourt  to  Nawburgb;  that  the  brake  of  thia  car 
was  consteucted  witb  a  braice  step,  which  was  located  about  18  inches  below 
the  roof  of  the  car,  and  which  was  attached  to  the  end  of  the  car  by  iron 
braces;  that  the  brake  staff  passed  through  the  step,  attached  to  which  was  a 
"dog"  ac  "catch,"  which  worked  in  connection  with  a  "ratchet"  wtie«l  on 
the  brake  staff;  that  the  "dog"  was  worked  witb  the  brakeman's  foot,  and 
that  he  had  for  that  purpose  to  stand  with  one  foot  on  the  step  while  operat- 
ing the  brake,  so  that  he  could  push  the  "dog"  against  the  "ratchet"  wheel 
after  the  brake  was  wound  up.  and  thus  hold  It  in  position.  It  further  ap- 
peared that  the  board  which  fcvmed  the  foot  rest  of  the  brake  step  had,  from 
exposure  to  the  elements,  become  defective,  in  that  It  had  sprung  lengthwise 
through  the  middle,  the  two  parts,  however,  still  adhering  at.  and  a  little  be- 
low, the  surface,  so  that  the  defective  condition  of  the  board  could  have  been 
detected  upon  Inspection  from  below,  but  was  not  apparent  on  its  surface. 
It  was  a  part  of  plaintiff's  duty  to  obey  tbe  Instructions  of  the  conductor  of 
his  train,  and  having  been  directed  by  the  latter,  at  Greyoourt,  to  couple  the 
ear  to  the  train,  he  proceeded  to  do  so.  The  car  bad  to  be  hauled  some  dis- 
tance to  the  train  by  a  "pusher"  engine  employed  for  that  purpose,  and  hav- 
ing coupled  the  car  to  this  engine,  plaintiff  mounted  the  roof  of  the  ear.  in- 
tending to  nnfttsten  the  brake,  which,  he  says,  he  believed  to  be  set,  at  tbe 
time.  From  the  roof  of  the  car  be  glanced  down  on  the  brak^  step,  noticed 
Dotfalog  unusual  in  the  appearance  of  it,  stepped  upm  ttie  foot  rest,  wbicb 
separated  at  the  point  where  It  had  been  weakened  as  bereinbeftore  mentioned, 
and  tbe  weight  of  bis  body  caused  tbe  separated  part  ot  tbe  board  upon  which 
it  directly  bore  to  break,  whereby  be  was  predpttated  astraddle  at  tbe 
bumper  of  the  engine,  and  In  thia  manner  austained  the  InjurieaoomplaiiMdof. 

It  was  defendant'a  dutgr  to  maintain  the  brake  and  its  appliancea  in  a  oin^ 
dition  fit  and  anitable  for  tbe  purposes  of  their  use  (Wright  v.  Satlroad  Co,, 
26  K.  Y.  562;  Zoning  v.  SaUrood  Co.,  49  N.  T.  521;  Be$el  v.  RaUroad 
Co.,  70  N.  Y.  171;  KirkpatrUsk  T.  Railroad  Co.,  79  KT.  Y.  240;  Burke  v. 
Witherbee,  98  Y.  562;  Panitar  v.  Mining  Co,,  99  N.  Y.  868.  2  K.  E. 
Bep.  24;  Fredmburg  v.  Railway  Co.,  114  K.  Y.  582,  21  K.  E.  Bep.  1049) 
by  tbe  exercise  of  a  reasonable  degree  of .  cai-e  and  diligence  to  diacovw  aueh 
defects  as  arise  from  the  want  of  proper  repair,  (Fro6tt  T.  IhUmattTt  100 
N.  Y.  260,  8  N.  E.  Bep.  184;  FuiUr  v.  JewetU  80  N.  T.  46;  Painton  v. 
RaUroad  Co,,  88  N.  Y.  7;  BUig  v.  RaUroad  Co,,  95  N.  Y.  646;)  nor  oooM 
it  escape  reaponaibllity  for  the  nonpwformance,  or  the  negligent  pwfwmanoa, 
of  this  duty,  by  delegating  It  to  others.  (Bmeing  v.  Steinway,  101 N.  Y.  547, 
5  N.  E.  Bep.  4tf ;  Buihhy  RaUroad  Co.,  107  N.  Y.  375,  14  N.  E.  Bep. 
407;  Coppin$  t.  RaUroad  Co,,  122  N.  Y.  557,  25  N.  E.  Bep.  915.)  A  rail- 
road company,  however,  m^r  perform  its  duty  aa  maater  in  such  respect  by 
adopting  and  promulgating  a  system  of  rules  and  r^ulations  intended  tar 
the  inspection  and  repairing  of  its  oars,  eo^nes,  awUchea,  etc.,  to  guard 
gainst  acddenti^  {Byrnat  t.  Railroad  Co,,  113  2).  Y.  251, 21  N.  S. 
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SO;  Meffovem  Railroad  Co.,  128  N.  Y.  380,  25  X.  E.  Bep.  373;  Ford  r. 
Railtoay  Co.,  124  N.  Y.  493,  26  N.  £.  Bep.  1101;  Oorcoranv.  Railroad  Co,, 
126  K.  Y.  673, 27  N.  E.  Bep.  1022;)  the  emirfoyment  of  competent  servants  to 
make  these  inapeetlons  and  r^iairs;  and  the  exercise  of  sudi  a  saperTision 
over  its  employee  as  may  be  reasonably  necessary  to  enforce  the  obaervance  of 
its  rules  and  f«ffalationa,  (  Whittaker  v.  Canal  Co.,  126  N.  Y.  544.  27  N.  £. 
Bep.  1042.)  Whether  or  not  the  rules  promulgated  are  reasonablysuffldentto 
insore  the  safety  of  its  servants.  If  ohserred,  and  whether  or  not  a  reasonably 
sufficient  superTision  was  exercised  to  enforce  the  observance  of  the  mlea, 
are  queatlons  of  fact  which  must  be  determined  by  the  jury  from  the  evidence. 
AhA  T.  Canal  Co.,  128  N.  Y.  662,  28  X.  £.  Bep.  663. 

On  the  trial  defendant's  efforts  were  aimed  to  show  that  the  stock  car  which 
plaintiff  coupled  to  the  engine  at  Oreycourt  was  one  known  as.  and  marked, 
*fK.  Y.  P.  &  O.  8,007,"  and  bad,  but  about  16  minutes  before,  been  bronght 
to  Greycourt  by  a  troin  from  Jersey  Oty;  that  car  **N.  Y.  P.  A  O.  8007" 
was  not  provided  with  a  brake  step;  that  the  brake  thereof  was  tit  an  essen- 
tially different  construction;  Hnd  that  a  brake  step  thereon  was  unnecessary. 
Incidentally,  it  appeared  from  the  evidence  for  the  defense  that  the  defSnd- 
ant  maintiUned  a  station  at  Jersey  City,  and  another  at  Newbnrgh,  where 
such  of  its  cars  as  came  there  were  inspected,  and,  when  necessary,  repaired; 
but  as  the  }nry  have  discredited  defendant's  claim  that  the  car  which  plaintiff 
coupled  to  the  engine  was  the  car  known  as  "N.  Y.  P.  ft  O.  8,007,"  it  is.  In 
the  absence  of  evidence  tending  to  show  that  all  defendant's  cars.  In  the 
prosecution  of  its  business,  necessarily  arrived  at  Jenej  City  or  Newburgh 
at  frequent  intervals,  thus  affording  opportunity  for  inspection  and  repair, 
absnrd  to  spenk  of  these  two  stations  as  a  "system."  The  particular  car,  in 
the  use  of  the  bnike  uf  which,  the  jury  say,  plaintiff  whs  injured,  was  at 
Greycourt.  How  long  it  had  been  there,  and  from  whence  it  came,  or  that  it 
ever  had  been,  or  U  so.  how  recently,  at  either  Jersey  City  or  Newburgh,  does 
not  appear.  It  was  not  shown  that  there  was  a  repair  slation  at  Greycourt, 
or  that  any  person  was  there  employed  for  repairing  purposes,  or  that  the  car 
was  ever  inspected  or  examined  there,  or  anywhere  else,  hy  anybody,  before 
the  accident,  to  astnrtain  if  it  needed  repair.  It  Is  apparent  that,  with  -tbe 
rejection  of  defendant's  claim  that  the  car  coupled  to  the  engine  was  car  **N. 
Y.  P.  A  O.  8.007,"  all  evidence  of  efforts  at  ,]etsey  City  and  Newburgh  to 
avoid  accidents  arising  from  the  want  of  repair  became  at  once  irrelevant, 
and  would  not  Bt  to  the  case  of  a  car  which  whs  not  shown  ever  to  have  been 
lU  either  of  those  places  at  any  time  before  the  accident.  Hence  ttie  jury 
consistently,  also,  found  that  defendant  had.  with  reference  to  the  car  coupled 
to  the  engine  by  the  plaintiff,  omitted  to  use  reasonable  preeaution  to  avoid 
accident  from  the  want  of  repair. 

Appellant  urges  that  there  Is  no  evidence  from  which  the  jury  were  au- 
thorized to  infer  that  defendant  was  negligent,  and  counsel  cites  De  Qraff  v. 
Railroad  Co.,  76  N.  Y-  128,  which  is  to  the  effect  that  the  breaking  of  a 
))iece  of  machinery  may  reasonably  lead  to  the  conclusion  tbnt  the  break  was 
due  to  a  defect  therein,  but  that  the  fact  merely  that  the  machinery  was  de> 
fective  does  not  warrant  an  assumption  that  the  master  was  negligent  in  not 
discovering  the  defect.  Unquestionably  the  .  master  may  not  be  held  respon- 
sible without  proof  of  negligence  on  his  part,  and  his  negligence  will  never 
be  presumed.  {Dobbiw  v  Broton:U9  N.  Y.  188, 23  N.  £.  Bep.  537 ;)  but  the 
fact  of  bis  negligence  may  appear  from  the  circumstances  of  the  accident  or 
the  nature  of  the  defect.  In  the  De  Qraff  Case  it  appeared  that  plaintiff  was 
a  brakeman,  and  that  while  applying  the  brake  the  chain  broke,  whereby  he 
was  tlirown  from  the  car  and  Injured,  but  the  jury  were  not  informed  of  the 
nature  of  the  defect  In  the  chain,  or  what  it  was  that  caused  the  chain  to  part 
asunder  Id  the  case  at  bar,  however,  plaintiff's  testimony  shows  that  the 
eaose  of  the  bieak  la  the  foot  rest  of  the.bmke  step  was  a  oraek  or  opening 
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rnnning  lengthwise  through  the  middle,  and  extending  through  the  thickness 
of  the  board  to  very  nearly  the  surface;  that  the  cracli  must  have  been 
plainly  visible  from  below;  and  that  it  was  not  of  recent  origin,  because  the 
upper  portion  of  the  broken  edges  where  tbe  board  parted  in  two  was  fresh, 
and  had  the  appearance  of  a  recent  break,  while  the  remaining  portion  of  the 
same  edges  was  blackened  and  weathetbeaten.  Indicating  that  it  had  been  ex- 
posed to  the  elements  for  some  time  past.  Tbe  failure  to  discover  and  repair 
this  cause  of  tlie  break  is  the  negligence  complained  of,  {QotUieb  v.  Railroad 
Co.,  100  K.  Y.  462.  3  N.  £.  Bep.  344;)  and  tbe  circumstances  of  the  case  under 
consideration  are  no  less  convincing  in  that  respect  than  were  those  in  Jtma» 
V.  Railroad  Co.,  28  Hun,  364,  affirmed  92  N.  Y.  628,  where  it  was  held  that 
the  appearance  of  the  iron  rung  of  a  ladder  used  in  connection  with  a  freight 
car,  and  from  which  plaintiff's  intestate  hiid  fallen,  bent  and  dented,  with 
the  broken  ends  partly  bright,  as  thougli  recent,  and  partly  rusty,  as  though 
old,  justified  the  jury  In  assuming  that  tbe  defect  had  existed  for  a  sufficient 
length  of  time  to  have  enabled  defendant  to  discover  and  repair  it,  had  the 
defendant  exercised  reasonable  diligence  to  ascertain  the  condition  of  tbe 
ladder. 

Appellant  further  contends  that  there  was  affirmative  evidence  that  the 
brake  step  was  reasonably  safe,  from  plaintiff's  admission  that  it  might  have 
been  used  by  him,  or  others,  a  hundred  timrs  without  causing  it  U>  break, 
and  that  to  supply  one  not  absolutely  but  reasonably  safe.  only,  was  the  ex- 
tent of  defendant's  duty.  Rickey  v.  Tao^e,  105  N.  Y.  26,  12  N.  £.  Rep. 
286;  StHngham  v.  Hilton,  111  N.  Y.  188, 18  N.  E.  Bep.  870.  We  undei^ 
stand  this  admission  to  mean  no  more  than  that  it  was  the  witness'  opinion 
that,  In  tbe  use  of  tlie  step,  the  weight  of  the  body  did  not  uniformly  bear 
upon  the  weakest  point  of  the  foot  rest,  and  that  it  was  for  that  reiison  not 
inpossible  to  use  the  step  a  great  many  times  witliout  causing  a  break  at 
that  point,  and  so  evidently  the  jury,  who  did  not  share  this  opinion,  inter- 
preted it.  Bearing  in  mind,  therefore,  that  the  reasonable  safety  of  an  appli- 
ance must  be  determined  with  i-eference  to  its  use,  it  was  still  a  question  for 
the  jury  whether  or  not.  in  view  of  the  fact  that  the  defective  condition  of 
the  brake  step  might  cause  it  to  braik  at  any  time  when  in  use,  it  was  reason- 
ably safe,  and  with  the  jury's  finding  that  it  was  not  we  cannot  interfere. 

Neither  can  it  be  successfully  urged  that,  in  entering  upon  his  employment 
as  brakeman  for  tbe  defendant,  the  plaintiff  accepted,  as  ioeidental  to  the 
service,  the  risk  of  injuries  resulting  from  defmdant'a  neglect  to  exercise 
reasonable  diligence  to  ascertain  and  repair  defects  in  appliances  used  ^ 
plaintiff  in  the  performance  of  bis  duties.  The  risks  of  injury  which  the 
servant  assumes  are  those  which  are  obvious  and  within  bis  reasonable  ap[H«- 
hension.  {Gibson  v.  Railway  Co.,  63  N.  Y.  449;  Shaw  v.  Shatdon,  lOS  N. 
Y.  667.  9  N.  £.  Rep.  183;  Hiohey  v.  Taaffa,  105  N.  Y.  26, 12  N.  S.  Bep.  286: 
Appel  T.  HaUioaj/  Co.,  IIIK.  Y.  550.  19  K.  £.  Bep.  93;  IfoOoDem  v.  Rail- 
road Co,,  123  N.  Y.  280.  25  N.  E.  Bep.  37S;)  not  such  as  are  the  result  of  the 
nonperformance,  or  the  negligent  performance,  of  a  duty  owing  from  Um 
master,  [Crispin  v.  Babbitt,  81  N.  Y.  516;  Pantgar  v.  Mining  Co.,  99  K. 
Y.  868.  2  N.  B.  Bep.  24;)  and  the  master  Will  not  be  permitted  to  avail 
himself  of  the  servant's  assent  to  assume  all  obvious  and  incidental  risks  of 
injury  in  the  service  until  he  has  himself  discharged  tbe  datjrof  using  and 
maintaining  all  reasonable  precaution  to  avoid  injury  to  the  servant,  (Dana 
T.  RaUroad  Co,,  92  K.  Y.  639;  Hudaon  Stoamahip  Co.,  110  N.  Y.  625, 
17  N.  E.  Bep.  342.) 

Plaintiff  was  not  gailty  of  ocmtributory  negligence.  Though  be  might 
have  discovered  tbe  defective  condition  of  the  brake  step  bad  he  examined 
before  attempting  to  use  it,  be  was  justilled,  ttom  the  faet  that  the  oar  whidi 
he  was  directed  to  couple  was  at  the  time  in  actual  nse,  in  assuming  that  it 
was  in  fit  condition,  and  that  the  ^Afendaat  had  performed  its  duty  of  ke^ 
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big  the  car,  with  all  its  appliances,  In  pn^r  repair.  BtuTilttf  v.  Railroad 
Co.,  107  N.  Y.375,  H  N.  £.  Rep.  407.  At  &nj  rate,  the  fact  that  plaintiff 
was  directed  by  his  superior  to  couplethecar  made  the  question  of  his  contrib- 
utory negligence,  becnuse  of  his  omission  to  examine  the  brake  step  before 
attempting  its  ase,  one  to  be  determined  by  the  jury  upon  all  the  surround- 
ing circumstances.   JCain  v.  Smith,  89      Y.  375. 

Appellant's  counsel  further  urge  as  ground  for  reversal  that  the  verdict  is 
against  the  evidence  and  the  weight  of  the  evidence,  because  It  was  conclu- 
alvely  shown  that  the  car  which  plaintiff  coupled  to  the  train  at  Greycourt 
was  the  car  marked  and  known  as  "17.  Y.  P.  A  0.  8.007,"  which  was  not 
provided  with  a  brake  step,  from  which  it  follows  that  the  accident  narrated 
bgr  the  plaintiff  did  not  occur.  It  appeared  in  evidence  for  the  defense,  with- 
oat  eontradlctlon,  that  the  defendant's  rules  required  its  conductors  to  report 
the  arrival  and  departure  of  its  trains  at  each  staUon,  with  a  description  of 
the  several  cars  there  taken  on  or  left,  and  that  the  conductor  Of  the  train  by 
vtaicb  car  "K.  Y.  P.  A  O.  8,007"  arrived  at  Greycourt  from  Jeney  City  had 
made  such  a  report.  The  accuracy  of  the  report  was  testified  to  by  Wandle, 
the  conchictor,  and  Quackenbush,  the  flagman.  In  whose  handwriting  It  was 
made,  and  the  evidence  may  be  accepti-d  as  conclusive  of  the  arrival  of  car 
"TS.  Y.  P.  A  O.  8.007"  at  Greycourt  on  the  day  of  the  accident,  and  about  15 
minutes  before  the  departure  of  the  train,  to  which  plaintiff  was  attached, 
from  Greycourt  to  Newburgh.  It  is  equally  conclusive  that  car  "N.  Y.  P.  & 
O.  8.(K>7"  was  laden  with  sheep,  and  that  uie  constru^on  of  its  brake  was 
anch  as  to  make  a  brake  step  superfluous,  and  that  it  was  not  provided 
with  any.  It  does  not  follow  from  such  facts,  however,  that  car  Y.  P. 
A  O.  SfOO?**  was  the  car  which  plaintiff  coupled  to  and  which  was  taken  by 
the  train,  to  which  he  was  attaelied,  fiom  Greycourt  to  It'ewburgh,  and  it  u 
manirest  that,  it  plaintiff's  story  that  the  last-mentioned  car  was  provided 
with  a  brake  step  Is  correct,  it  could  not  have  been  the  car  Y.P.  &  O. 
8,007."  Plaintiff^a  story  is  not  inherently  improbable.  IVe  are  not  authoi^ 
ized  to  aaaume  that  the  car  load  of  sheep  was  not  transferred  at  Greycourt 
from  car  "N.  Y.  P.  &  O.  8,007"  to  another,  or  that  there  were  not  two  or 
more  cars  laden  with  sheep  at  Greycourt,  or  that  the  car  which  was  dispatched 
by  plaintilTs  train  had  not  arrived  at  Greycourt  by  a  train  other  than  that  of 
which  Wandle  was  the  conductor.  To  prove  the  identity  of  the  car  coupled 
to  plaintiff's  train  with  car  "N.  Y.  P.  &  0. 8,007."  defendant  ofTeied  in  evi- 
dence the  report  of  King,  the  conductor  of  the  train  running  from  Greycourt 
to  Newburgb,  which  was  in  the  handwriting  of  William  H.  Van  Tassel. 
plaintlfTs  brother,  and  the  baggage  master  on  the  train.  From  this  last  re- 
port it  appears  that  the  only  stock  car  taken  from  Greycourt  to  Newburgh 
was  car  "N,  Y.  P.  &  O.  8.007,"  but  both  King  and  William  H.  Van  Tassel 
refused  to  swear  to  Its  accuracy,  or  to  the  fact  that  the  description  of  the  car 
was  made  from  their  personal  observation  of  its  luimlier  or  initials,  and  what- 
ever benefit  tJie  defendant  might  otherwise  have  derived  from  the  presump- 
tion of  the  performance  of  duty  (Barker  v.  Railroad  Co.,  24  N.  Y.  589; 
Steamship  Co.  v.  Utis,  100  X.  Y.  446,  3  K.  E.  Bep.  485;  Turner  v,Koutpen- 
hoven.  100  N.  Y.  115,  2  N.  £.  Rep.  637;  Copptna  t.  Railroad  Co.,  122  N. 
Y.  557.  25  N.  £.  Rep.  915;  1  Greeol.  £v.  g  40)  was  overcome  by  its  admis- 
sion tliat  the  report  may  have  been  made  up  from  the  waybill,  or  the  train 
book,  and  that  tite  entries  in  the  train  tniok  and  reports  were  frequently  made 
by  tbem  upon  information  received  from  others,  and  not  upon  their  personal 
knowledge  of  ttielr  accuracy.  Thus  the  success  of  the  defense  hinged  entirely 
upon  the  degree  of  credit  which  the  Jury  saw  fit  to  attach  to  the  laBt-mentioned 
report,  and,  with  its  accuracy  impeached  by  the  admissions  of  King  and  Wil- 
liiun  H.  Van  Tassel,  we  cannot  say  that  the  jury  were  bound  to  credit  it. 

To  contradict  plaintiff's  statement  that  on  August  22, 1888,  he  fell  from  a 
atoA  ear  which  he  bad  just  coupled  to  the  **pnshu'"  enginei  defendant  called 
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John  £.  Tibbett;  but  a  careful  scratinj  ot  the  latter's  teotlinoiiy  most  demon- 
strate that  it  ii  notin  conflict  Kith  thatof  the  plafntlff  ccHtcerning  the  hap- 
pening of  the  accident.  Tibbett  merely  states,  with  reference  to  the  accident, 
that  on  one  occasion,  which  he  would  not  say  was  on  the  22d  of  Aaipist,  tli» 
day  plaintiff  says  he  was  injured,  he  was  at  Greycourt,  and  saw  a  person  other 
than  the  plaintiff  couple  a  stock  car  to  the  "pusher"  engine;  that  all  this  time 
witness  Hud  the  plaintiff  were  atHuding  near  the  train  on  which  plaintiff  was 
employed  as  a  brakeman;  and  that  the  stock  car  was  coupled  to  the  ti«in  by 
plaintiff,  who.  on  that  occasion,  did  not  meet  with  any  accident;  and  that  be, 
the  witness,  did  not  see  plaintiff  meet  with  an  accident  on  any  other  occasion. 
It  is  not  at  all  unlikely  that  at  some  time  Tibbett  may  have  Iwen  at  Grey- 
court,  ani4  witnessed  the  coupling  of  a  stock  car  as  he  described,  but,  unless 
it  bIbo  appears  that  this  was  the  coupling  to  which  plaintiff  referred,  the  two 
statements  can  not  be  said  to  he  in  conflict  with,  or  fontradictory  of,  each  other. 

Ntot.  defendant  called  for  the  purpose  of  contradicting  plaintiff  ooe  Charter 
W.  Jones,  its  train  dispittcher  at  Newbargb,  who  testified  that  In  September. 
1888.  some  time  after  the  accident,  plaintiff  applied  to  him  to  be  assigned  to 
less  arduous  work,  giving  as  a  reason  for  his  application  that  he  liad  sos- 
tained  an  injury  some  time  previous  while  lifting  a  barrel  at  Central  Valley, 
but  it  may  well  be  that  the  jury,  upon  plaintiff's  denial  of  ever  having  attrib- 
uted his  injuries  to  the  cause  mentioned,  refused  to  discredit  him  upon  such 
hazardous  testimony  as  the  witness'  aoounte  leoollection  of  the  parUculan  of 
a  casual  conversation. 

For  the  purposes  of  still  further  contradicting  the  plaintiff,  defendant  calli^i 
James  L.  Lente,  a  physician,  who  testlQed  that,  about  16  months  liefore  tlie 
alleged  accident,  plaintiff  had  called  upon  and  consulted  him  professionnllr; 
that  on  that  occasion  he  had  inspected  plaintiff's  person,  and  noticed  the 
presence  of  a  rupture  in  the  groin,  as  welt  as  other  symptoms  of  diaeHse  which, 
with  reasonable  certainty,  would  eventually  lead  to  the  physical  condition  in 
which  plaintiff  was  shown  to  be  on  the  trial;  and  that  he  had  recordt^  the 
fact  of  the  consultation,  with  the  result  of  his  inspection,  on  the  day  it  was 
jnade,  in  a  book  kept  by  him,  and  in  whicli  were  recorded  his  consultations 
with  patients  in  chronological  order.  But  Dr.  Lente's  testimony  was  itsett 
impeached  by  that  of  Daniel  T.  Aroes,  a  witness  for  the  plaintiff,  who,  upon 
the  book  being  exhibited  to  him,  teslifled  to  his  opinion  as  an  expert  in  hand- 
writing that  all  of  the  entries  In  the  book,  consisting  of  about  34  pages,  were 
made  on  one  and  the  same  occasion,  and  nut  on  the  several  dates  on  which 
the  entries  respectively  purported  to  have  been  made;  that  the  handwriting 
indicated  that  it  was  all  made  under  the  same  conditions  and  surroundings; 
and  that  it  was  barely  possible  for  ttaj  person  to  write  thus  on  two  or  more 
distinct  occasions. 

For  all  of  the  reasons  above  mentioned,  we  are  of  the  opinion  that  the  sev- 
eral  motions  to  dismiss  the  complaint,  and  the  motion  for  a  new  trial  on  the 
minutes,  were  properly  denied.  The  case  to  which  counsel  for  d^ehdant  re- 
fers us  {Hotis  V.  Railroad  Co.,  [Sup,]  6  N.  T.  Supp.  605)  differs  from  the 
present  in  that,  in  the  Hotia  Case,  theevtdence  of  the  identity  of  the  car  upon  * 
which  plaintiff  claimed  to  have  been  injured,  witli  the  one  shown  to  have  been 
in  good  order,  was  complete,  and  the  preponderance  of  the  evidence  was  in 
favor  of  the  identity  of  the  cars.  Hence  there  the  verdict  for  the  plaintiff 
was  properly  set  aside. 

The  exceptions  urged  by  counsel  for  appellant  to  the  admission  of  the  testi- 
mony of  Ames,  an  expert  in  handwriting,  to  the  effect  that  the  alleged  record 
of  Dr.  Lente's  consultation  with  plaintiff,  and  his  inspection  of  ptaintllTs 
person,  were  not  made  when  Dr.  Lente  said  they  were,  and  when  the  record 
itself  purported  to  have  been  made,  liave  been  examined  by  us.  Tlwse  ex- 
ceptions were  not  based  upon  any  objection  to  Ames'  competency  as  an  ex- 
pert, or  the  oompetency  of  the  opinions  of  experts  in  handwriting  concerning 
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tbe  sabject-matter  of  the  Inqolry,  but  wholly  upon  the  objection  that  u  Dr. 
Xjente.  whon  examined  as  a  witness  for  the  defpndant.  bad  only  been  asked 
coneemtng  tbe  entrain  the  record  of  tbefactof  plaintiff 's  visit,  his  testimony 
on  cross-examination,  with  rmpect  to  the  entries  of  the  visits  of  other  pi^ 
tients,  was  concerning  oollateral  mntter.  and  eonelnsive  npon  the  plaintiff* 
nnder  the  rule  laid  down  in  ffatdolfo  v.  Appleton,  40  N.  Y.  533,  that  a  party 
may  not  contradict  a  witness  concerning  collateral  matter  brought  out  by  the 
party  seeking  to  contradict.  We  do  not,  however,  agree  with  appellant'a 
counsel  that  the  testimony  concerning  the  entries  of  consultations  by  Dr.  Lente 
with  persons  other  than  plaintiff  was  of  oollateral  matter.  On  his  direct  ex- 
amiuHtlon  Dr.  Lente  had  testifled  that  his' consultation  with  plaintiff  occurred 
on  April  24,  1887,  and  tliat  he  was  enabled  to  flx  the  date  with  certainty,  b^ 
cause  he  had  made  a  record  of  the  consultation  on  the  day  it  occurred.  Hav- 
ing itself  brought  out  the  fact  of  this  alleged  record  of  Dr.  Lente's  consulta- 
tion with  plaintiff,  defendant  could  not  thereafter  urge  its  immateriality  or 
irrelevancy,  and  prevent  cross-examination  concerning  It.  On  crosS'examlna- 
tion  it  appeared  that  Dr.  I^nte  claimed  to  have  made  the  record  of  his  con- 
sultation with  plaintiff  In  a  book  regularly  kept  for  such  purposes,  and  io 
which  he  entered  the  fact  of  bis  consultations  with  patients  in  chronological  ' 
order,  each  on  the  day  of  its  occurrence.  Ames'  testimony,  therefore,  that 
the  entries  concerning  consultations  purporting  to  have  talcen  place  before  the 
one  with  plaintiff,  and  those  purporting  to  have  been  made  on  subsequent 
dates,  were  in  fact  all  made  on  one  and  the  same  occasion,  had  the  effect  of 
contradicting  Dr.  Lente's  statement,  on  his  direct  examination,  that  he  made 
the  entry  concerning  his  consultation  with  plaintiff  on  April  24,  1887,  and 
so  tended  to  disprove  the  alleged  consultation  altogether,  or  at  least  the  alleged 
substance  of  it,  as  to  which  Dr.  Leote  bad  testified  that  he  relied  for  his  recol- 
lection to  some  extent  upon  the  record.  Kouba  v.  Horacek,  (Sup.)  6  N.  Y. 
Snpp.  250.  None  of  the  other  exceptions  which  appear  in  the  case  require  u» 
to  nverse  the  judgment.  Judgment  affirmed,  with  ooets. 


Van  Tassbl  et  al,  e.  New  Yobk.  L.  £.  &  W.  B.  Oo. 

{Common  Pleas  of  New  For*  Cttj/  and  County,  General  Term.   November  7, 1893.) 

1.  New  Tbijll— Newlt-Dibcovebsd  Evidencb. 

In  an  action  against  a  railway  compaDy  for  personal  Injnrles,  In  which  the  de- 
fense rests  In  part  on  the  identification  of  a  certain  oar,  train  books,  waybills, 
and  the  receipt  of  the  oonaignee,  doMrlbing  raoh  car,  retained  in  the  regular  coarse 
of  boainMS  by  tbe  railway  company,  and  not  introduced  on  the  trial  because  be- 
llflved  to  be  unneeessary,  anch  ctooaments  are  not  such  newly-dlsoovered  evidence 
as  to  compel  a  new  trial,  no  application  for  postftonement  having  been  made 

t.  Suia— SORPKISB. 

The  fatlnre  of  oertatn  wtaiesses  to  testify  as  tiie  part^  calling  tfaem  SKpeofeed  on 
a  point  material  to  the  defense  is  not  buod  "anrprlM"  as  to  oompel  a  new  trial, 
when  such  party  has  not  baea  nUsled  by  any  person,  and  no  applloation  for  poat- 
ponement  waa  lude. 

Appeal  from  special  term. 

A^on  by  John  Van  Tassel  against  tbe  New  York,  Lake  Erie  ft  Western 
BailroHd  Company  for  alleged  injuries  sustained  by  plaintiff*  a  bndkeman  in 
defendant's  employ,  because  of  the  d^ective  condition  of  a  brake  step,  0» 
use  at  which  he  cliUmed  to  be  essential  to  tbe  operation  of  the  brake  attadied 
to  one  of  defendant's  cars.  Defendant  appeals  from  an  order  denying  a  mo- 
tion for  a  new  trial  on  the  grounds  of  surprise  and  newly-disoovaad  airtdenoe. 
Affirmed. 

Argued  before  Dalt,  C.  J.,  and  BiscnorF,  J. 

Buahanan  A  Steele^  (Charla  Btede,  of  counsel,)  for  appellanL  Bmith  A 
Stnemant  {Artemat  B,  Smith,  of  counsel,)  for  respondent. 
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BisoHOFF.  J.  The  motion  for  a  aew  trial  on  tbe  ground  of  newly-diacov> 
ered  evidence  and  surprise  was  properly  denied,  and  for  the  facts  transpiring 
■on  the  trial  reference  may  be  had  to  tbe  opinion  on  the  appeal  from  tbe  judg- 
ment iu  this  action  which  is  herewith  handed  down.  20  K.  T.  Siipp.  706. 
The  alleged  newly-discovered  evidence  ia  not  such,  iufact.  It  consiata  of  tbe 
train  book  kept  by  the  conductor  of  the  train  running  from  Greycourt  to  New- 
burgh  on  August  22,  1888,  the  day  of  the  accident  of  which  plaintiff  com- 
plained,  the  train  boolE  kept  by  the  conductor  of  the  train  leaving  N«wbur;gh 
on  ttie  day  after  the  accident  with  the  car,  the  identity  of  which  with  the  car 
upon  which  plaintiff  claimed  to  have  been  injured  defendant  sought  to  eatab- 
lish  on  the  trial,  the  yrnj  bill,  and  the  receipt  of  tbe  person  to  whom  the 
car  load  of  sheep  was  consigned;  and  it  conclusively  appears  that  these  train 
books  were  kept,  and  the  other  instruments  taken,  by  the  defendant  In  th« 
regular  course  of  Its  business  as  forwarders  of  freight,  and  retained  iu  ita  cus- 
tody and  subject  to  its  control.  It  appears,  therefore,  that  defendant  mast, 
of  necessity,  have  been  aware  of  tbe  existence  of  the  alleged  newly-discovered 
-evidence  long  before  the  trial,  and  that  it  was  not  introduced  on  the  trial  was 
manifestly  due  to  an  impression  or  belief  that  it  was  unnecessary  for  tbe 
purposes  of  the  defense.  The  subsequent  discovery  of  their  importance  does 
not  make  the  train  books  and  documents  newly-discovered  evidence.  Hart- 
man  V.  Association,  (Com.  PI.  Y.)  19  N.  Y.  8upp.  398;  Baylies,  New 
Trials,  524,  and  cases  cited.  Neither  does  it  appear  that  the  defendant 
was  "surprised"  on  tbe  trial  by  the  failure  of  the  witnesses  King  aud 
'William  H.  Van  Tassel  to  testify  to  tbe  identity  of  the  car  upon  wbicb 
plaintiff  claimed  to  have  been  injured  witli  the  car  **K.  Y.  P.  &  O.  S^OO?,** 
mentioned  in  their  train  report,  by  any  claim  or  statement  on  tbe  part  of 
■either  of  the  witnesses  named  that  be  would  be  able  to  swear  to  such  identity. 
If  defendant  was  "surprised,"  in  any  sense.  In  respect  to  tbe  testimony  of 
these  two  witnesses,  it  was  not  because  defendant  or  its  counsel  were  milled 
i>j  any  person,  but  because  tbey  assumed  tiiat  the  witnesses  knew  more  than 
it  transpired  that  they  did  know.  Besides,  it  appears,  without  contradiction, 
that  no  application  for  postponement  of  the  trial  was  made,  either  on  the 
ground  ot  the  inability  to  produce  the  documentary  evidence,  now  allied  to 
be  newly-discovered,  or  because  of  the  lack  of  sufficient  preparation  by  coun- 
sel for  tlie  purposes  of  the  defense,  or  disappointment  at  tbe  refusal  <rf  defend- 
ant's witnesses  King  and  William  H.  Van  Tassel  to  testify  to  the  facts  neces- 
sary to  estaUish  tbe  identity  of  tbe  cars.  Hence  defendant  must  be  assumed 
to  nave  voluntarily  proceeded  with  tbe  trial,  and  to  have  cimsentedto  thesub- 
mission  of  the  facts  in  dispute  to  the  jury  on  tbe  evidence  presented.  Mo- 
tions of  this  kind  are  addressed  to  the  sound  discretion  of  tbe  court.  (  WUliama 
v.  Montgomery.  60  N.  Y.  648;  LatJDrtnee  v.  Bly^  88  K.  T.  42;  SAdai  v.  Canal 
Co.,  29  N.  Y.  634;)  and  tbe  judge  who  determined  this  motion  having  also 
presided  on  the  trial,  we  must  assume  tliat  be  denied  tbe  motion  upon  hie 
knowledge  of  tlie  facts  appearing  by  the  affidavits,  as  well  as  those  transpir- 
ing on  the  trial,  and  are  unable  to  say  that  the  discretion  of  the  oourt  was  not 
properly  exercised.   Order  appealed  from  affirmed,  witb  costs. 


Randall  «.  Paokabj>. 

iCcmman  Pleas  qf  New  York  Ctty  and  County,  Oeneral  Term.   tTovaniber  7, 1892.) 

1.  Attobkbt  ahd  Clibht— Covpknbation— Etidbkos  of  Valos. 

Though  an  attorney  cannot  avail  himself  of  bis  cdlent's  oflersof  compensation 

ErofessToaal  servioes,  made  during  the  relationship  of  attorney  and  client,  axowb 
>tbe  extent  that  the  oompensaUon  Is  f^r  and  raaaonable,  the  jury  maj  treat avSi 
offers  aa  the  client's  own  estimate  of  the  value  of  such  servloea. 
9.  Bahe— Wxioar  or  Expbkt  Tkstimomt. 

Expert  testimony  on  tbe  value  of  an  attorney's  services  Is  not  oonolodve,  but  the 
jury  m^  determine  their  value  from  such  testimony  in  oonnaeUon  with  omr  evt 
oeace  and  their  own  knowledge  and  experience. 
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I;  Sun— iMITRUOnOHB.  * 

In  ui  action  by  an  attorney  for  profoBaionBl  serrioes,  it  Is  not  orror  tbftt  thA 
lodge's  charge,  w'hiob  was  fair  and  oompleu  in  other  respects,  and  correoUy  stated 
the  elements  to  be  considered  in  making  up  the  verdict,  stated  the  main  el^nent  in- 
fixing the  value  of  such  services  to  be  their  successful  lssa& 

Appeal  from  trial  term. 

Action  by  HamuelH.  Randall,  an  attorney,  fur  professional  services,  against 
Qe3rge  W.  Packard.  Judgmentfor  plaintiff.  Frou  the  judgment  and  from 
an  onler  denying  a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  Daly,  C.  J.,  and  Uookstaveb  and  Biscuoft,  JJ. 

Theodore  R.  Shear,  (  Wheeler  Peakham,  ot  counsel, )  for  appell«st.  5ajn- 
ttel  H.  Randall,  inpro.  per. 

Bi8CH0FF»  J.  FliUntiflT,  an  attorney,  sued  to  recover  a  balance  amountli^ 
to  923,000  alleged  to  be  due  bim  for  profesBlonal  aerricn  rendered  upon.  de> 
fendant'B  retainer  to  secure  a  compromise  or  resciraion  of  defendant's  sub- 
scription of  6125,000  towards  the  capital  stock  of  the  Ferry  ijtove  Company^ 
which  services  plaintiff  asserted  were  reasonably  worth  $25,000.  The  jury 
awarded  bim  910,000*  and  from  an  order  denying  defendant's  motion  to  stit 
the  verdict  aside  as  excessive,  and  against  the  evidence  and  the  weight  of  the 
evidence,  defendant  appeals.  Upon  tlie  trial  it  WiW  not  disputed  that  the 
services  for  which  plaintiff  sought  to  recover  in  this  action  were  actually  ren- 
dered by  him  upon  defendant's  retainer,  and  the  only  issue  litigated  was  that 
touching  the  value  of  the  services ;  and,  assuming  that  the  estimate  of  value 
^ven  by  plaintiff  and  the  expert  witnesses  summoned  on  his  behalf  was  un- 
duly enhanced  by  the  hypothesis  of  the  belief  of  an  impending  loss  of  the  en- 
tire sum  subscribed  defendant  towards  the  capita  stock  of  the  Ferry  Stove 
Company,  there  still  lemained  the  fact,  testitled  tu  by  the  plaintiff,  that,  both 
before  and  after  the  Institution  of  suit  to  secure  rescission  of  defendant's  sub- 
scription, defendant,  without  solicitation  or  impoitimlty  by  plaintiff,  repeat- 
edly declared  bis  readiness  to  allow  plaintiff  ^5.000  for  his  services,  in  the  ■ 
event  that  his  efforts  to  secure  such  rescisrion  and  the  return  of  the  property 
and  monqr  already  applied  and  paid  should  prove  successful.  The  fact  that 
at  the  time  of  defendant's  promises  the  relation  of  attorney  and  client  had  al- 
ready been  established  between  the  parties  precluded  plaintiff  from  availing 
liimsetf  thereof,  except  to  the  extent  that  the  compensation  promised  was  fair 
and  reasonable,  (Weeks,  Attys.  at  Law.  [2d  £d.]  p.  735.  §  364.)  but  the  fact 
of  the  amount  promised  was,  notwithstanding  this  rule,  properly  taken  into 
consideration  in  determining  the  value  of  plaintiff's  services,  as  tending  to 
show  dtfendant's  own  estimate  thereof,  {Fella  v.  Vestralet  *41  N.  Y.  152;- 
Lndlotff  V.  Dols,  62  N.  Y.  617.)  True,  defendant  denied  that  he  ever  made 
such  promise,  and  plaintiff's  testimony  was  tliat  of  a  party  in  interest,  which 
the  jury  were  at  lit>erty  to  reject,  although  it  was  not  otherwise  Impeaclietl. 
But  defendant's  credibility  was  open  to  the  same  attack,  and  we  are  nut  pre- 
pared to  say  that  lie  has  enhanced  its  degree  above  that  wtiich  should  be  at- 
tributed tu  plaintiff's  statements,  by  the  confession,  in  his  efforts  to  impugn 
plaintiff's  professional  rectitude,  that  tlie  accusations  of  alleged  fraud  against  - 
the  promoters  of  the  Ferry  Stove  Company,  made  In  his  veritied  complaint  in 
the  action  Itrought  to  secure  tlic  rescission  of  liis  subscription  towards  its  cap- 
ital stock,  were  n<-ver  entertained  by  tiim  as  worthy  of  credit,  while  he  did 
not  scruple  to  avail  himself  of  tbeir  effect  and  tlie  success  thereby  secured. 
The  jury  were  not  bound  to  accept  tlie  opinions  of  the  experts  summoned  on 
either  side  as  conclusive  on  the  question  of  the  value  of  plaintiff's  services, 
and  It  was  within  the  province  of  the  jury  to  consider  the  testimony  of  the 
experts  in  connection  witli  other  evidence  (Weeks,  Attys.  at  I^w,  [2d  ICd.] 
p.  697,  §  343)  and  their  own  experience,  {Head  v.  Hargrave,  105  U.  S.  45.) 
In  view  of  the  fact,  therefore,  that  defendant  himself  considered  the  services 
worth  925.000,  as  for  tbe  purposes  of  this  appeal  we  must  assume  tbe  jury 
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found,  we  cannot  say  that  a  verdict  of  $10,000)  over  and  above  the  $2,000  ad- 
mitted by  plaintiff  to  hare  been  paid  htm,  is  exoe»ive,  or  vlthont  evidence  or 
against  the  evidence  or  the  weight  of  the  evidence,  although  defendant's  ex- 
perts ttxed  the  value  of  the  services  at  from  $2,500  to  $3,000,  and  we  re^rd 
the  estimate  of  $20,000  to  $30,000,  testified  to  hy  plaiotifr,  and  the  experts 
summoned  on  his  behalf,  us  unduly  enhanced  by  the  element  of  a  belief  that 
the  sum  subscribed  by  defendant  towards  the  capital  stock  mentioned  was  ir- 
retrievably jeopardized.  It  has  in  several  instances  at  least  been  held,  seem- 
ingly  from  prudential  motives  only,  lest  a  contrary  course  might  occasion  im- 
putations of  the  possibility  of  even  unconscious  partiality  to  the  prejudice  of 
the  party  resisting  an  attorney's  demand  for  professional  services  as  exorbi- 
tant, that  their  value  should  be  determined  by  a  jury.  (Martin  v.  ffotel  Co., 
10  Hun,  304;  Felt  v.  Tiffany,  11  Hun.  62;  HandaU  v.  Kirigsland,  53  How. 
Fr.  512;)  and  as  the  fact  of  value  la  to  be  determined  mainly  from  opinion 
evidence  and  the  jury's  own  knowledge  and  experience,  we  should  hesitate  to 
Interfere  with  the  verdict. 

So  eminently  acceptable  to  the  defendant  were  the  rulings  and  the  charge 
of  the  learned  trial  judge  that  a  single  exception  only — one  to  the  charge — is 
urged  for  reversal.  After  commenting  upon  other  elements  to  be  considered 
by  the  jury  in  arriving  at  a  conclusion  concerning  the  value  of  plaintiff's 
services,  the  judge  said :  "But  the  main  element,  after  all.  in  determining  the 
value  of  a  lawyer's  services  is  the  result  of  his  labor  and  this,  it  is  contended, 
was  erroneous,  because  the  jury  were  thereby  led  to  infer  that  the  value  of 
plaintlif's  services  was  to  be  determined  more  from  the  benefits  derived  by 
the  defendant  than  from  the  professional  stHuding  and  the  ability  of  the  at- 
torney, the  time  employed,  and  the  quality  of  the  services  performed  by  him. 
Tlif  trial  judge  had,  however,  previously  instructed  the  jury  that  these  ele- 
ments must  be  severally  considered  by  them,  and  it  is  apparent  from  the  lan- 
guage which  immediately  follows  the  part  of  the  charge  excepted  to  that  ref- 
erence thereby  was  made,  not  to  the  measure,  but  to  the  fact  of  the  successful 
termination  of  tbe  business  committed  to  the  attorney's  pare,  and  that  it  was 
the  usual  practice  of  attorneys  in  fixing  the  charge  for  services  to  take  the 
fact  of  success  into  consideration,  and  in  such  an  event  to  charge  above  the 
sum  which  they  would  have  charged  If  their  labors  bad  proved  unsuccessful. 
This  was  according  to  the  evidence  of  the  expert  witnesses  summoned,  and 
we  perceive  therein  no  error.  Taken  as  a  whole,  the  charge  of  the  learned  trial 
judge  fairly  and  under  proper  and  sutBcient  instructions  submitted  the  ques- 
tion of  the  value  of  plaintiff's  services  to  the  jury,  and  abstract  consideration 
of  fragmentary  parts  of  tbe  charge  cannot,  under  such  circumstances,  be  per- 
mitted to  prevail,  as  presenting  error  requiring  reversal.  Hiakmbottom  v. 
Railroad  Co.,  122  IS.  Y.  91. 25  K.  E.  Hep.  279.  The  judgment  aad  order  ap- 
pealed from  should  be  affirmed,  with  costs.   All  concur. 


RA.NDALL  0,  FaOEABD. 
iOommon  PleoB  o  f  New  Tovli  CUy  and  County,  OenenxU  Term.   November  7, 188EL) 

1.  Haw  TrUI/— 8DSFBI8B. 

Where  one  party  goes  to  trial  without  material  eWdeooe,  the  existenoe  of  which 
he  has  learned  before  trial,  and,  on  the  other  tefttifying  adversely,  takes  tbe 
ohanoes  of  a  verdict  without  applying  for  a  postponeinent  to  prooore  such 
evidence,  a  new  trial  will  aot  be  granted  on  the  ground  that  he  hu  tinoe  obtained 
suoh  evidence. 
9.  Bahb— PiBjnaT  or  Adtbbbb  Pavtt. 

Where  one  party  gives  false  testimooy  on  a  material  point  a  new  trial  WlU  not 
on  that  acoouDt  be  granted,  if  the  other  party  had  some  intormatlOD  as  to  the  true 
facts,  and  came  to  court  nnprepared  to  eatabUah  them. 
t,  Buca^-QcBSTfONS  or  Law. 

A  new  trial  will  not  he  granted  if  the  alleged  faloe  testimony  Invt^ved  Qaeattona 
of  law  OS  well  as  of  fact,  so  that  perjury  cannot  be  absointaly  predloated  w  It. 
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Appeal  from  special  term. 

Action  bj  Samuel  H.  Handall,  an  afetome^*  tot  pmfMdoiud  serrioei, 
against  George  W.  Packard.  Judgment  for  plalnUtt.  Viam  an  order 
denying  a  new  trial,  defendant  appeals.  AfSrmwl. 

Argued  before  Daly,  G.  J.,  and  Booestater  and  Fbtob,  JJ. 

Theodore  B.  Sheatf  {WAe^tr  if.  PcoftAam.  of  ooaiual»)  tax  i^paUant. 
Samuel  S,  Bandallt  to  pro.  per, 

Dalt,  G.  J.  The  plalntifl  la  a  lawyer,  and  the  action  was  bronght  for 
professional  services.  The  value  of  the  services  was  disputed,  and  the  pro- 
fessional standing  of  plaintiff  was  material  upon  that  issue.  Upon  cross- 
examination  he  was  asked,  "Were  you  a  member  of  the  bar  in  Boston?"  He 
answered  that  he  was.  He  was  then  asked.  "Are  you  now?"  He  answex«d, 
''lam."  He  was  then  asked,  "Never  disbarred  in  Boston?"  to  which  be 
replied,  "Never.  I  brought  a  certificate  when  I  left  Boston*  from  tbeolerk. — 
from  the  chief  Justice, — which  I  have  in  my  hat.  I  was  a  member  Of  all  the 
courts."  Ko  farther  inquiry  was  made  on  this  point,  and  the  defense  did 
not  offer  any  evidence  to  contradict  the  plaintiff.  A  verdict  was  rendered  in 
his  favor  for  a  part  of  the  sum  claimed,  and  judgment  entered  thereon.  This 
motion  for  a  new  trial  is  based  upon  the  record  of  a  decision  of  the  superior 
court  of  Suffolk  county,  Mass.,  at  the  Octotter  term,  1864,  finding  that  the 
plaintiff  had  violated  his  oath  of  ofilce  as  an  attorney  at  law.-and  was  guilty 
of  malpractice  and  gross  misconduct  in  his  said  office,  and  adjudging  and 
ordering  that  for  these  causes  he  was  removed  from  the  office  of  an  attorney 
at  law  within  that  commonwealth ;  and  the  ground  of  motion  is  that  the 
plaintiff  testified  falsely  In  denying  that  he  had  ever  been  disbarred.  It 
appears  from  an  affidavit  of  defendant's  attorney  that  before  the  trial  he  bad 
beard  various  rumors  about  the  plaintiff  having  been  disbarred,  at  some 
time,  in  Boston,  but  was  unable  to  procure  evidence  of  the  fact.  It  also 
appeared  that  no  application  was  made  by  defendant  at  the  trial,  on  the 
ground  of  surprise,  for  a  postponement,  to  procure  evidence  contradicting 
the  plaintiff,  but,  on  the  contrary,  that  defendant  pressed  the  trial  of  the 
cause.  It  would  seem,  therefore,  that  defendant,  having  taken  the  chances 
of  a  verdict  without  the  important  evldenoe,  of  the  existence  of  which  he 
bad  heard,  should  not  be  permitted  a  second  trial,  and  Miat  tiiis  motion  was 
properly  denied. 

As  the  plaintiff's  professional  standing  was  of  moment  In  the  case*  the 
defendant  st^ould  have  been  prepared  with  evidence  upon  that  point,  and  the 
only  competent  evidence  of  a  judicial  proceeding  for  disbarment  was  the  pro- 
duction of  an  authenticated  copy  of  the  record,  if  in  existence.  He  had  no 
riglit  to  go  to  trial  relying  upon  the  chance  of  extracting  from  the  plaintiff, 
upon  cross-examination,  admissions  which  would  dispense  with  tiie  produc- 
tion of  the  proper  proofs.  And  if  he  did  so,  and  his  adversary,  instead  of 
admitting,  denied  the  fact  sought  to  be  proved,  it  would  not  afford  ground 
for  a  new  trial.  The  fact  that  the  adversary's  evidence  is  different  from 
what  it  was  supposed  it  would  be  is  not  sufficient.  16  Amer.  &  Eng.  Enc. 
Law,  544,  and  cases  cited.  But  if  a  party  were  justified  in  relying  upon  the 
candor  of  his  adversary,  and  met  with  disappointment,  then  his  only  proper 
course  would  be  to  plead  surprise,  and  ask  for  a  postponement  in  order  to 
proL-ure  his  evidence.  Meaaenger  v.  Bank,  6  Daly,  190.  This  motion  is,  in 
effect,  a  motion  for  a  new  trial  for  surprise  and  newiy-dlscovered  evidence; 
and  as  the  evidence  now  produced  was  not  unknown  to  the  defendant,  and  be 
might  have  had,  if  he  had  chosen  to  ask  for  it.  idl  the  time  needed  to  procure 
it,  before  finalJy  submitting  his  proofs,  the  current  of  decisions  requires  a 
deniat  of  the  motion.  The  data  upon  which  to  seek  for  tbe  reoord  might 
easily  have  been  ascertained  by  fallowing  up  the  cross-examination  of  the 
piAintiir  wttii  mora  precise  and  partioalar  questions  as  to  his  caieer  at  tbe 
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Boston  bar.  It  is  trae  that  a  defendant  may  have  a  new  trial  when  be  dia- 
ooTers,  after  verdict,  that  the  plaintiff  has  testified  falsely  in  his  own  behalf 
opon  a  material  point.  Wehrkamp  t.  WilUt,  1  Dalj,  4.  But  this  is  only 
when  the  defendant  could  not  be  prepared  with  evidence  to  eontradi<A  sacb 
teBtimony.  Here,  the  defendant  was  prompted  to  ask  the  queationa,  which 
elicited  the  alleged  false  denials  of  plaintiff,  by  knowledge  and  belief  as  to 
the  very  fftct  Inquired  of.  and  which  it  was  his  daty  to  come  prepared  to 
establish. 

In  this  particular  case  there  is  a  further  consideration:  the  alleged  false 
testimony  or  denial  is  not  as  to  a  matter  purely  of  fact,  but  inToives  the 
opinion  of  the  witness  upon  the  effect  of  a  legal  proceeding.  He  was  not 
asked  whether  a  decision  of  the  cburacter  above  referred  to  liad  been  rendered 
by  the  superior  court  of  Suffolk  county,  or  by  any  judge  thereof,  but  wtat;ther 
he  had  ever  been  disbarred  in  Boston,  which  question  implicated  a  legal  con- 
struction of  the  effect  of  that  decision  as  an  order  or  judgment,  an  well  as  the 
regularity  of  the  proceeding  in  which  it  was  rendered.  Upon  all  the  points 
the  witness  claims  to  have  an  opinion  adverse  to  the  effect  claimed  by  tbe 
defendant  for  the  record  in  question,  and  argues  the  point  upon  his  brief.  It 
is  not  necessary  to  examine  it  here.  It  is  sufflcleut  to  say  that  the  question 
put  to  him,  and  which  he  answered  In  the  negative,  involved  a  question  of 
law  as  well  as  of  fact,  and  perjury  could  not  be  absolutely  predicted  of  hla 
answer.   Order  affirmed,  with  costs.  All  concur. 


WxixtAHS  e.  BoYLB  et  oZ. 
(Common  Ptm  of  New  York  City  and  County,  Oeneral  Tsihl  Movembar  7,  li8B8.> 

1.  AsBiamanT  tob  Bbnbfit  or  Cbbditobb— Rioht  or  Asstsma  to  Briqbob  Brm- 

ciPio  Fesforh ANOx  ov  Contract  with  Assiokob. 

Speolflc  performance  of  a  bill  of  tale  from  a  debtor  to  a  creditor,  in  oonsiderm- 
ttoD  of  a  promise  by  tbe  creditor  to  dlscli«r(^  oertaln  of  tbe  debtor's  liabilities, 
oaanot  be  enforced  oy  the  sabsequent  assifinee  of  such  debtor  for  the  benefit  of  Us 
oredltors,  as  the  remedy  by  aotloD  at  law  for  damages  is  adequate,  and  the  debt- 
or's tight  to  maintain  such  action  is  personal,  and  does  not  pass  to  the  assignee. 
I.  Flbadino — Drmubrks  to  Coontesolaih — SumciEscT  or  Cohfuint. 

On  tbe  trial  of  a  demurrer  to  a  connterolalm,  tbe  oomplalat  xamy  be  dliniiaed  It 
It  falls  to  show  a  oanse  of  aotioa. 

Appeal  from  special  term. 

Action  by  Joseph  M.  Williams,  as  assignee  for  the  benefit  of  creditors  of 
John  Sanderson,  agninst  John  Boyle  and  others,  to  compel  the  specific  per- 
formance of  an  agreement  made  by  the  assignor  with  the  defendants  prior  to 
the  assignment  to  tbe  plaintiff,  and  pursuant  to  which  the  defendants  prom- 
ised  to  pay  certain  of  the  assignor's  debts,  to  procure  his  exoneration  froaa 
certain  other  liabilities,  and  to  discharge  their  own  demands  ag^nst  him. 
Plaintiff  appeals  from  a  judgment  dismissing  the  complaint,  granted  on  the 
trial  of  plaintiff's  demurrer  to  a  countercltiim  set  up  by  defendants*  answer. 
Affirmed. 

Argued  before  Bookstavkr,  Bibchoft,  and  Pbtob,  JJ. 

Arthur  B.  Bly,  tot  appellant.   J)e  Witt  C,  Iforrellt  for  respondents. 

BisoHOFF,  J.  Plaintiff,  as  the  assignee  of  one  John  Sanderson,  under  an 
assignment  for  the  benefit  of  creditors,  sued  for  the  specific  performance  of 
an  agreement  entered  into  between  tbe  assignor  and  tbe  derendants  prior  to 
the  assignment,  pursuant  to  which,  in  consideration  of  the  assignor's  stock 
of  merchandise,  outstanding  demands,  and  moneys  in  bank  having  been  con- 
veyed to  them,  defendants  promised  to  pay  tbe  claims  of  three  of  tbe  assign- 
or's creditors,  to  secure  bis  exoneration  and  release  from  certain  other  speci- 
fied obligations,  and  to  discharge  their  own  demands  against  him.  Defend- 
ants answered  the  complaint,  and,  among  other  things,  intorpoaed  a  oounter- 
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claim  for  the  value  of  certain  chattels  alleged  to  be  a  part  of  the  stock  of 
merchandise  transferred  to  them,  but  of  wlilch  plaintiff  had  secured  l  ORst-s- 
sion,  Mnd  which  he  refused  to  deliver  after  due  demand  therefor.  To  tiiia 
counterclaim  plaintiff  demurred,  and  upon  the  trial  of  the  issue  of  law  thus 
raised  the  court,  at  special  term,  while  holding  the  counterclHlm  inval:d  and 
the  demurrer  thereto  well  tnken,  gave  judgment  for  dismissal  of  the  com- 
plaint. It  appearing  therefrom  that  the  plaintiff  was  not  entitled  to  the  relief 
demanded.   From  this  judjjment  the  present  appeal  is  taken. 

We  are  of  the  opinion  that  the  complaintdid  nut  set  forth  facts  Buthcient  to 
anthorize  a  decree  fur  specitic  performance,  since  the  defendant's  breach  of 
contract  resulted  in  no  other  injurv  to  the  assignor  than  such  as  could  be 
adequately  satisQed  in  an  action  at  law  for  damages,  the  measureof  the  dam* 
ages  sustained  twing  the  aggregate  amount  of  the  assignor's  debts  and  liabU- 
ities  assumed  by  the  defendants,  and  which  tliey  failed  to  satisfy.  The  fact 
alone  that  plaintiff's  interest  in  the  assigned  estate  was  of  an  equitable  char- 
acter did  not  authorize  him  to  prosecute  an  equitable  action  respecting  it, 
while  adequate  legal  redress  was  available  to  Inm.  If  no  York  (Juaranty  A 
Indemnity  Co.  v.  Memphis  Water  Co.,  107  U.  8.  205.  2  Sup.  Ct.  Rep.  279. 
But  the  complaint  was  furthermore  insufficient,  as  it  appeared  on*  the  face 
thereof  that  the  right  to  institute  and  maintain  an  action  for  the  specific  per- 
formance of  the  agreement,  assuming  the  assignor  to  have  bad  it,  was  not 
aasignablet  and  lo  did  not  pass  to  the  plaintifl  under  the  general  assignment 
to  him. 

It  is  asserted  hy  counsel  for  appellant  that,  because  the  extinguishment  <rf 
the  liabilities  assumed  by  the  defendants  will  reduce  tbe  aggregate  amount 
of  the  assignor's  indebtedness,  and  thus  lead  to  the  paymentof  increased  divi- 
dends out  of  the  assigned  estate  to  tiie  remaining  creditors,  plaintiff  has  a 
substantial  Interest  in  the  specific  performance  of  defendant's  promise.  Evi. 
dently  this  proposition  proceeds  from  a  mistaken  conception  of  the  duties  of 
au  assignee  for  the  benetit  of  creditors.  His  only  duty  is  to  reduce  to  his  pos- 
session the  estate  assigned  to  him,  and  to  distribute  It  as  directed  by  the  deed 
of  assignment,  and  tlie  statutes  forsuch  cases  madeand  provided.  {Inre  Hoi- 
brook,  99  X.  Y.  539, 2  N.  £.  Bep.  887. )  among  the  actual,  bona  M«r  and  sub. 
sisting  creditors  of  his  assignor,  in  proportion  to  their  demands,  after  credit- 
ing tbe  assignor  with  all  proper  offsets  and  counterclaims.  If  one  not  inter- 
ested in  the  assi^^ned  estate  has  assumed  the  pitymentot  certain  of  the  assign- 
or's debts,  the  damage  ensuing  to  the  assignor  from  tlie  nonperformance  of 
this  obligation  is  properly  recoverable  by  the  assignee,  but  it  is  nowhere  made 
Incumbent  upon  the  latter,  by  statute,  by  the  deed  of  assignment,  or  others 
wise,  to  secure  the  assignor's  discharge  from  his  debts  and  liabilities,  or  to 
enforce  the  specific  performance  of  an  agreement  to  pay,  or  otherwise  satisfy 
one  or  more  of  such  debts  and  liabilities,  so  that  the  reniaining  creditors  may 
derive  a  benefit  in  increased  dividends  out  of  the  assignor's  estate,  unless  as- 
sets upon  which  such  debts  and  liabilities  may  be  liens  are  involved,  and  any 
attempt  by  the  assignee  so  to  du  is  an  act  uf  mere  Bupererosation  un  his  part. 
Chapter  314,  Laws  1858,  authorizes  an  assignee  for  the  benefit  of  creditors  to 
maintain  an  action  for  the  recovery  of  property  disposed  of  in  fraud  of  the 
rights  of  creditors.  It  is  apparent  thiit  this  statute  has  no  application  to  tbe 
present  case,  and,  exclusive  of  the  additional  rights  thereby  conferred,  the 
ability  of  an  assignee  for  the  benefit  uf  creditors  to  acquire  by  assignment  any 
right  to  maintain  an  action*  which  might  have  been  maintained  by  his  as- 
signor, must  be  measured  by  that  of  any  other  person  to  wbom  the  same 
right  is  attempted  to  tw  assigned;  and  this  extends  only  to  the  aoqulsition 
of  rights  of  action  the  successful  prosecution  of  wbicli  carries  with  it  the  re- 
oovev7  of  property,  real  or  personal,  in  action  or  In  possession,  and  not  to 
torts  «sp  delicto,  or  to  such  actions  tbe  confessed  puipoee  «f  which  Is  to  eeoure 
some  ezclustve  advantage  to  the  assignor. 
v.20H.-r.e.no.  13-^6 
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The  purpose  of  the  present  action  was  to  secure  the  assignor's  immani^ 
from  the  spectflc  debts  and  liabilities  which  the  defendants  had  agreed  to 
satisfj,  and  its  prosecution  excludes  any  intention  to  recover  damages  resalt- 
iag  to  the  assignor  from  defendants*  ^ilure  to  perform  their  agreement.— 
property  which  was  included  among  the  assets  assigned.  This  imuiuDiij  ia 
personal  to  the  assignor,  and  incapuble  of  transfer.  That  others  who  msj 
ultimately  be  entitled  to  participation  in  the  distribution  of  the  assigned 
estate,  if  the  assignor  is  freed  from  his  obligation  to  pay  certain  df bts  or  du- 
charge  certain  obligations,  will  be  benefited,  is  nut  an  answer  to  the  objection 
to  the  maintenance  of  this  action.  With  as  great  tenability  could  it  be  urged 
that  an  assignee  for  the  benefit  of  creditors,  by  virtue  of  theT assign ment  to 
him,  acquires  the  right  of  the  assignor  to  maintain  and  prosecute  an  action 
for  the  annulment  of  the  lalter's  marriage,  because,  if  the  marriage  is  an- 
nulled, the  real  estate  Hssigned  will  t>e  freed  from  ttie  wife's  Inchoate  right  of 
dower,  and  the  husband's  creditors  benefited  to  that  extent.  The  pretense, 
therefore,  of  an  assignment  to  the  piaintifC  of  the  assignor's  right  to  maintain 
and  proseonte  an  action  for  the  specillc  performance  of  defendants'  agree- 
ment, amounts  to  nothing  more  than  an  assertion  that  the  assignor  has  qd- 
dertaken  to  assign  to  the  plaintiff  a  bare  rigtit  to  litigate  for  the  former's 
benefit  exclusively;  but,  to  secure  his  locua  standi  in  a  court  of  equity.  U 
must  appear  that  the  assignee's  successful  prosecution  at  the  action  is  sns- 
ceptible  of  personal  enjoyment  by  him ;  otherwise  the  assignment  is  void  as 
against  public  policy,  and  as  savoring  of  maintenance.  SPom.  Eq.  Jur.  g  1276, 
and  note  2;  1  Amer.  &  Eng.  £nc.  Law,  p.  833,  note  1;  Prosser  v.Sdmonds, 
1  Younge  &  C.  481;  JHokinaon  v.  BurrelU  L.  B.  1  Eg.  337;  Tratr  v.  CletOf, 
115  U.  8.  528,  6  Sup.  Ct.  Bep.  155;  Graham  v.  RaUroad  Co.,  102  U.  S.  156, 
161;  MUwaukea  a  JT.  A.  Co.  t.  MUvtauhte  &  W.  R.  Co.,  20  Wis.  174.  182; 
Pototll  T.  Kwneitr,  2  Atk.  224;  HiU  v.  Boyle,  L.  R.  4  Eq.  260;  Da  Hoghton  v. 
Mmey,  L.  B.  2  Gb.  App.  164,  169;  MoMahon  r.  Allm,  35  Y.  408;  mood 
T.  Finlay,  2  Ball  A  B.  9. 

Although  the  demurrer  was  to  the  counterclaim,  it  was  ■pmgvt  on  the  trial 
thereof  to  inqaire  Into  the  sufficiency  of  the  complaint,  and,  ttie  laAter  falling 
to  show  a  cmnse  of  action,  to  render  judgment  fmr  its  dismissaL  Comi^  t. 
Booaeveit,  (Sup.)  11  K.  T.  Hupp.  758. 

Judgment  affirmed,  with  costs.   All  concur. 


BLim  0.  Manhattan  Rt.  Co.  «t  dL 

{Common  Pleat  of  New  York  City  and  County,  Oeneral  Term.  Horember  T,  ia&) 
1.  Elbtatbd  IUxukoabs— Injdbt  to  Abdttino  Ownbbs— Bzpbbt  Tbstuont. 

Ib  a  suit  to  enjoin  the  malntenanca  a&d  operation  of  an  elevated  railroad  In  the 
street  in  front  of  plalntilTB  proper^,  the  testimony  of  a  real-«abate  expert  that 
certain  physical  effeota  caused  thereby  leasen  the  rental  valne  of  the  property  is 
inooTDpeteDt. 

S.  RiTiKw  oh  Appbal— Objbotiok  IV  Ck>UBT  Bblow. 

Any  objeotioa  to  teeUmony,  made  after  the  teatimony  warn  glvea  by  the  wltnaaa 
without  a  qneatUw  calling  tbereCor,  If  moognliad  by  the  oonzt  as  aoasonably  Intsr- 
poaed,  la  aufllclent  to  preaent  the  qneatltw  on  appeaL 
a.  Sams — Sfboifio  Objbction. 

Ab  objection  that  certain  teatimony  "waa  not  within  the  oopninnoe  of  the  wlt- 
neaa,  aa  a  real-estate  expert, "  ia  aufloolently  apeotfio  to  ohalleoge  the  erideace  for 
inoompetenoy  aa  expert  testimony. 

Appeal  from  special  term. 

Acsion  by  Morris  Blum  against  the  Manhattan  Railway  Company  and  ttie 
Metropolitan  Elevated  Railway  Company  to  restrain  the  maintenaDoeandopec^ 
ation  of  an  elevated  railway  in  the  strert  in  front  of  the  idaintUCs  pnmlSBS. 
Judgment  for  pl^tilt.  Defendants  ai^ieat.  Bevrased. 

Argued  before  Dai.t,  G.  J.,  and  Fbtor  »nd  Gisokbioh.  JJ. 


DigitizGd  by  Google 


C  P.N.Y.3 


BLUH  tl.  HANHATTAM  BY.  00. 


723 


Daviea  A  Bapallo,  (John  8.  Wood  and  Juiim  T,  DavUt,  at  conmel,)  for 
appellantB.  L,  C.  Dnaar,  (Jogeph  B.  Seilljf,  of  oouuel,)  tvt  xwpondeDt. 

Pbyob,  J.  The  fact  of  injury  to  plaintifC^s  property  from  defsndanbl* 
railroad  was,  on  tbfi  svldenee,  extremely  problematical;  but,  although  we  do 
not  feel  authorized  to  reverse  the  finding  of  the  learned  trial  court,  still,  in  so 
close  a  controversy,  the  admission  of  incompetent  evidence  cannot  be  disre- 
garded as  innocuous.  After  detailing  the  physical  effects  of  the  railroad  on 
plaintiffs  property,  an  expert  witness  added,  apparently  without  a  question 
catling  for  the  testimony,  that  ''these  physical  effects  have  an  effect  upon 
the  rental  value  of  the  property."  He  was  then  asked,  "Whatis  thatefFect?" 
and  he  answered,  "To  lessen  the  rental  value."  Thereupon  counsel  for  de- 
f  endan  ts  objected  "  to  that  as  not  within  the  n^ntzance  of  a  real-estate  expert. " 
The  court  replied,  **1  wilt  allow  it,  and  give  you  an  exception;"  and  coun- 
sel for  defendants  said.  "We  note  an  exception  to  It."  That  the  evidence 
was  incompetent  is  too  clear  for  argument,  {Kobertt  v.BaUroad  Co-^  128  K. 
Y.  471.  28  X.  £.  Hep.  486;)  and  it  was  incompetent  because  substituting  the 
opinion  of  the  witness  for  the  adjudication  of  the  court  upon  the  very  issue 
in  litigation,  and  because  allowing  opinion  upon  a  fact  not  the  subject  of 
«xpert  testimony.  {Ferguson  v.  Hubbell,  97  N.  T.  507.)  Whether  the  rentai 
value  of  plaintiff's  property  was  lessened  by  the  railroad  was  the  precise 
question  for  decision;  and  whether  a  specific  effect  upon  the  physical  con- 
dition of  property  impairs  its  value  Is  surely  nut  a  problem  beyond  ttie 
comprehension  of  a  layman.  Indeed,  that  the  evidence  was  inadmissible  is 
not  controverted  by  the  learned  counsel  for  respondent;  but  tils  contention  is 
that  no  suffloient  objection  presents  the  error  for  review.  Undoubtedly,  a 
party  opposiog  the  introduction  of  evidence  must  object  before  Its  reception; 
Hod.  unless  the  evidence  be  incurably  incompetent,  must  indicate  to  the 
court  some  valid  ground  of  objection.  Here  it  appears  that  the  objection 
came  after  the  admission  of  the  evidence,  but  the  court,  by  ruling  upon 
the  objection  and  expressly  allowing  an  exception,  unequivocally  recognized 
the  objection  as  seasonably  Interposed.  But  for  this  concession  by  the  (»urt 
we  cannot  say  that  appellants  would  not  have  made  a  motion  to  strike  out 
tbe  evidence,  and  surely  default  is  not  to  be  imputed  to  a  party  who  relies 
upon  an  assurance  of  security  tendered  him  by  the  court. 

The  question,  then,  is,  did  defendants  distinguish  a  valid  ground  of  objec- 
tion to  the  evidence?  That  they  challenged  the  evidence  for  incompetency 
as  expert  testimony  is  clear  from  their  objection  that  the  fact  deposed  to  "  was 
not  within  the  cognizance  of  the  witness  as  a  real-estate  expert."  It  is  im- 
possible to  attribute  another  meaning  to  the  terms  of  the  objection.  The 
requirement  of  a  specific  objection  to  an  offer  of  evidence  is  partly  for  the  in- 
formation of  the  adverse  party  in  obviating,  if  possible,  the  particular  ground 
of  objection.  But  when,  as  here,  the  court  Hssumes  to  apprehend  the  point 
of  the  objection,  and  the  evidence  is  in  its  nature  illegal  and  its  incompetency 
incapable  of  remedy,  a  general  objection  avails  to  raise  the  question  of  error 
for  the  appellate  tribunal.  Quinhy  v.  Straus,  90  Y.  664;  I'ozer  v. 
RaUroad  Co..  105  N.  Y.  659,  11  X.  E.  Kep.  846.  In  support  of  bis  conten- 
tion that  the  grounds  of  the  objection  to  the  evidence  are  insufficiently 
stated,  the  learned  counsel  for  the  respondent  cites  to  us  adjudications  in  the 
court  of  appeals.  For  answer  it  is  enough  to  say  that  the  objection  ap- 
parent on  the  record  relieves  tills  case  from  the  effect  of  those  decisions. 
J^erstm  t.  SaUroad  Co,,  182  Y.  483,  487,  SO  K.  £.  Bep.  981.  Jodginent 
xeversed,  and  new  trial  onlered;  coata  to  abide  event.   All  concur. 
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iOonnmon  Pleof  of  New  York  City  and  County,  Oeneral  Terrn.  Wowvnh&t  7,  IM.) 

L  Baniw  OK  ArrBjOi — Wbioht  or  Btidbhob— Fiudxroi  bt  Gopn. 

The  findiuffi  ot  faot  of  a  oonrt  of  eqnltr,  nolm  elMUdy  oontrny  to  Uie  ^vpw- 
derauoo  of  proof,  thoold  be  afilnned  on  appeaL 

8.  BWNBMT  DOXAIN— ABDTriNQ  OWNBIU  —  ElEBlCBKTS  ImPAIEBD  VT  BUTAnB  Ruir 
KOAJ>  IN  STRBBT. 

The  damagoB  oaased  by  ao  elevated  railroad  In  a  street  to  the  fee  of  abnttliiff 

f property,  paymoDt  of  whfoh  to  the  owner  may  be  adjndned  as  an  ^tentative  of  aa 
ajuDctfoni  inclade  not  only  the  ralne  of  the  easements  taken  or  Impaired,  bnl  also 
the  depre<natloD  of  the  remainlDg  property  caused  by  the  use  of  soon  easementol^ 
the  railroad, 
t.  EviDBKoa— Mbmobasduk  bt  WrrNBss. 

Where  a  witness  of  his  own  spoDtaneons  reooUeotion  gires  the  rmtma  ot  owtala 
property,  there  being  no  pretense  of  defectlTe  memoiy,  a  msmorandaiii  of  tha  rant- 
als  made  by  himself  Is  not  admissible. 
L  BxTTBW  OH  Afpeal/— Objection  in  Court  Below. 

Objection  to  the  admission  of  a  memorandam  made  1^  a  witness  was  not  takaa 
nntU  the  close  of  his  ezamtnation,  when  the  oonrt  passed  opoa  ita  admlaiiUUty  as 
an  open  question.  Held  that,  as  the  point  that  the  oUecUon  was  too  late  had  not 
been  suggested,  the  competency  of  the  erldenoe  might  be  reviewed  on  ^peaL 
I.  SuiB— Gbkob  not  Prbji'diciau 

Error  in  the  admission  of  eridenoe,  even  on  a  trial  by  the  coart  of  an  eqnitalde 
action,  may  be  ground  of  reversal,  althongh  It  does  not  appear  to  have  been  pr^n- 
didal  to  appellant. 

Appeal  from  apecial  terin. 

Action  by  Gordon  Cunard  agatnat  the  Mnnlmttan  Railway  tympany,  the 
Metropolitan  Elevated  Railway  Company,  and  the  New  York  Elevated  Kail- 
road  Osmpany  to  restrain  the  mHintenance  and  operation  of  an  nlevated  rail- 
road in  the  street  in  front  of  the  plaintiff's  premises.  Judgment  fdr  plain- 
tifC.    Defendants  appeal.  Reversed. 

Argued  before  Dalt.  G.  J.,  and  Pryor  and  Giboerich.  JJ. 

Daviei  <£  Sapallo,  {Julien  T.  Davies  and  Brainard  Tollt$t  of  eoanael,)  for 
appellants.  John  A.  Waekett  for  respondent. 

pRTOR,  J.  Much  evidence  was  adduced  on  both  sides  as  to  the  effect  of 
the  railroad  on  the  fee  and  rental  value  of  plaintiff's  property,  and  the  inge- 
nuity of  counsel  presents  persuasive  arguments  in  support  of  their  respective 
contentions.  Doubtless  the  learned  trial  judge  accorded  to  that  evidence  and 
to  tUoBv  arguments  the  consideration  and  weight  to  which  tliey  were  entitled; 
and,  as  his  conclusion  does  not  impress  us  as  clearly  contrary  to  the  prepon> 
derance  of  proof,  we  have  no  alternative  but  to  affirm  his  findings  of  fact. 
But  the  learned  counsel  for  appellants  impeaches  the  judgment  for  errors  ot 
law,  and  whether  there  Ite  such  errors  of  law  aa  invalidates  the  judgment  U 
the  real  question  in  controversy. 

1.  AppellHuts  contend  that  the  tritU  court  Included  in  the  award  of  fee  dam- 
ages "compensation  for  future  incidental  annoyances  from  the  structure  and 
operation  of  trains,  not  involvinf^  tlie  violation  of  itny  easement.  **  But  it  is 
not  apparent  in  the  record  that  the  amount  adjudged  as  an  alternative  of  the 
injunction  was  affected  by  any  such  element  of  injury.  True,  the  learned  trial 
judge  declined  to  rule  that  "the  sum  Hxed,  whicti  defendants  may  pay  to  ot>- 
viate  the  Injunction,  should  not  be  greater  than  the  value  of  so  much  of  tha 
easements  of  light,  air,  and  access  appurtenant  to  plaintiff's  premises  as  are 
impaired  by  defendants'  railroHd,  exclusive  of  all  other  incidental  injuries  to 
the  fee  valueof  snid  premises."  Butln  Bohm  v.  Railroad  Co.^  129 N.T.  576, 
585,  29  N.  E.  Rep.  802,  the  court  of  itppeala  distinctly  declares  that  the  depre- 
ciation of  the  remaining  property,  caused  by  the  use  of  the  easements  taken 
or  impaired,  must  be  compensated  as  part  of  the  consequential  damage  suf- 
fered from  the  taking.   In  its  obvious  sense,  the  proposition  submitted  to  th* 
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trial  conrt  exclndes  eonaidention  of  sneb  tisa  uid  allowance  tixt  suoli  depEtt- 
dation.and  limit!  the  amount  to  be  awarded  forfeedamagetotbe  mereTalne 
of  the  easemente  taken  or  impaired ;  that  is,  to  a  nominal  sam.  N^ewman 
RaUroad  Co,»  118  K.  Y.  618, 28  K.  E.  Bep.  901.  The  proposition,  as  tbns 
phrased  1^  appellants.  Is  not  authorized  hy  Uie  adjndicationB  in  Ammieon 
Bank-mta  Co.  t.  iTw  Torh  SI.  R.  Co.,  129  N.  T.  252. 29  N.  E.  Bep.  802.  and 
Meamenger  v.  RaUwap  Co.,  129  X.  T.  502, 29  IT.  3G.  Bep.  955.  The  refusal, 
therefme,  to  affirm  the  proposition,  does  not  warrant  the  inference  that  the 
learned  trial  court  failed  to  obeerve  theoorreet  rule  of  compeneaUoi  in  its  ee- 
timate  of  fee  damage,  and  the  contrary,  rather.  Is  apparent  on  the  record. 
"As  it  doits  not  appear  with  any  certainty  in  the  record  that  he  took  Uiese 
matters  into  consideration  in  assessing  tbo  fee  damsf  e.  we  are  unable  to  pei^ 
ceive  that  he  committed  anyerror  In  t^ese  refnaula."  JfcfMn^er  T.  Bailica^ 
Co.,  329  N.  Y.  502. 606.  29     E.  Bep.  956.  956. 

2.  Not  so  easily  obviated  is  appelluita*  allegation  of  erm'  in  the  admission 
of  evidence.  The  record  shows  tliat.  daring  the  examiuati<n  of  a  wltuess.  a 
memorandum  by  him  was,  without  thpn  objection  by  defendants,  "received 
in  evidence,  and  maAed  'PlaintifTs  Exhibit  8.' "  The  examination  of  the 
wttuess  proceeded,  and  at  its  close  this  colloquy  occurred:  '^Connsel  for  de* 
fendants;  I  wish  to  make  an  objection  to  the  statement  marked  •  Plaintiff's 
Exhibit  9,*  on  the  ground  that  It  was  not  tlie  best  evidence.  In  answer  to 
thecuurt  the  witness  tesUBed:  I  prepared  thip  statement  from  my  own  recol- 
lection entirely.  I  used  no  books  or  papers  or  memoranda  of  any  kind.  I 
depended  entirely  upon  my  own  recollection,  and  from  that  recollection  only 
I  prepared  this  statement.  The  court  overruled  the  objection,  and  counsel 
tor  defendants  duly  excepted."  Obviously,  the  court  treated  the  admissibility 
of  the  evidence  as  still  an  open  question,  and  ruled  it  as  then  depending  for 
consideration  and  decision.  The  Interrogatories  addressni  to  the  witness  by 
the  court  were  designed  to  ascertain  the  competency  of  the  evidence;  and  the 
decision  admitting  it  proceeded  upon  the  answers  to  those  Interrogatories; 
that  is  to  say,  upou  facts  developed  by  the  court  after  the  fornuil  reception  of 
the  evidence.  By  not  suggesting  the  point  that  the  objection  came  too  late, 
because  the  evidence  was  already  in,  plaintiffs  counsel  himself  treated  its  ad- 
missibility as  still  an  open  question,  and  assented  that  the  court  might  deter- 
mine it  as  yet  for  adjudication.  Had  the  court  or  counsel  intimated  that  the 
objection  was  belated,  defendants  might  still  have  availed  themselves  of  a 
motion  10  strike  out,~an  expedient  of  redress  from  recourse  to  which  tlwy 
were  possibly  beguiled  by  the  conduct  of  both  court  and  counsel  in  accepting 
and  deciding  the  objection  as  seasonnbly  interposed.  We  are  clearly  of  opin> 
ion  that  the  competent^  of  the  evidence  is  before  us  for  review.  Blum  v. 
Railroad  Co.,  20  X.  Y.  Snpp.  722,  (herewith  decided.) 

Without  any  pretense  of  defective  memory,  the  witness,  of  bis  own  apon* 
taneous  recollection,  gave  tlie  rentals  of  plHintiff 's  property  for  the  years  1878 
and  1877:  and  to  corroliorHte  this  testimony  he  was  allowed  to  introduce  In 
evidence  a  subsequent  memorandum  of  those  rentals  made  by  Mmself .  That 
this  memorandum  was  not  legal  evidence,  is  too  plain  a  propusitioo  for  argu- 
ment. Bank  v.  Madden,  114  X.  Y.  280,  21  K.  E.  Rep.  408.  But.  urges  re- 
spondent, the  action  is  in  equity ;  and,  that  error  in  the  admission  of  evidence 
may  be  cause  of  reversal,  It  must  appear  of  prejudice  to  appellants.  Such  is 
not  the  law.  {Jej^ernon  v.  Railroad  Co.,  132  N.  Y.  487,  30  N.  E.  Rep.  981; 
FooU  V.  £eeeAer.78N.  Y.  155;)  but,  if  it  were,  respondent's  own  argument 
SQfflciently  evinces  the  effect  of  the  error  upon  the  judgment.  He  (MUtends 
that  "the  only  and  best  evidence  of  fee  damage  Is  the  course  of  rentals, "  and  la 
proof  of  rentals  he  adducee  "Exhibit  8"  as  impressive  evidence. 

For  the  error  indicated  the  judgment  is  reversed,  and  a  new  trial  ordered; 
costs  to  abide  the  evenL   Ail  concur. 
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SmoRius  V.  North. 


(Common  Plea$  qf  THeio  York  City  and  CourOy,  General  Term.  FoTomber  7,  iSOSi) 
BCHfD  roR  Costs. 

An  nndertakinK  on  arrest  under  Code  Civil  Proo.  {  660,  proTidln^f  for  paTiiient  of 
"all  ooBts  wblcb  mMj  be  awurded  to  the  defendBnt,  and  all  damairea  which  he  may 
niBtain  "by  reason  of  the  arrest,  not  ezceedlng  the  sum  specified  by  the  undertak- 
ing, **  secures  only  sach  costs  np  to  the  speolfled  amount  as  ooorue  d&ectly  from  the 
arrest,  or  are  necessitated  by  it,  and  not  the  costs  of  the  original  action,  and  a  plea 
of  payment  of  these  latter  costs  is  no  defense  to  an  action  on  the  nndertaldng 
against  a  surety. 

Appeal  from  Bpeclal  term. 

Action  hy  Edward  Sutorius  against  Isaac  F.  North,  a  anrety  on  an  under- 
taking given  by  one  Bartlett,  under  section  559  of  the  Civil  Procedure  Code, 
in  an  action  by  Bartlett  against  plaintiff,  iu  which  the  latter  was  arrested,  and 
judgment  for  costs  subsequently  given  in  his  favor.  Bartlett  paid  the  costs 
of  that  action,  and  defendant  plejids  such  payment  as  a  defense  in  this  action. 
Judgment  that  the  plea  Is  frivolous,  and  for  a  reference  to  assess  plaintiff's 
damages.   Defendant  appeals..  Affirmed. 

For  former  reports,  see  13  N.  T.  Supp.  657,  and  16  N.  T,  Supp.  974. 

Argued  before  Daly,  G.  J.,  and  Bischopf,  J. 

Daniel  D.  Bfierinan,  for  appellant.   Davison  it  Chapman,  for  respondent. 

BisoBOFF,  J.  On  a  former  appeal  lu  this  action  the  general  term  of  this 
court  pronounced  the  allegations  of  the  answer,  respecting  the  payment  of 
plaintiff's  alleged  damages,  sham,  and  directed  that  they  be  struck  out;  and 
for  the  facts  appearing  on  the  present  appeal  reference  may  be  had  to  the  re- 
port of  the  former.  Sutorius  v.  North,  (Com.  Pi.  N.  Y.)  13  N.  T.  Supp.  557. 
Subsequently  plaintiff  applied  at  special  term  for  judgment  on  the  ground 
that  the  remaining  allegations  of  the  answer  were  frivolous,  and  constituted 
no  defense.  This  motion  was  granted,  and  upon  the  order  made  interlocu- 
tory judgment  was  entered  directing  the  assessment  of  plalnUfl's  damages  by 
a  reference  for  that  purpose.  From  such  order  and  judgment*  defendant  has 
appealed. 

Appellant's  counsel  contends  that  on  the  hearing  of  the  motion  the  ooart 
erroneously  considei-ed  the  facts  set  forth  In  an  affidavit  made  by  the  plaintiff, 
which  appears  in  the  record.  That  this  contention  is  erroneous  is  apparent 
from  the  notice  of  motion,  and  the  order  made  and  appealed  from,  neither  of 
which  allades  to  any  papers  other  tban  the  summons,  pleadings,  and  tlie  order 
striking  out  the  allegwions  of  the  answer  held  to  be  sham,  ^minatlng  bom 
the  answer  all  such  last-mentioned  allegations,  there  remains  as  matter  of  at- 
tempted defense  only  the  allegation  of  the  fact  that  defendant  had  pud  the 
several  judgments  for  the  costs  of  the  action  which  were  awarded  to  the 
plaintiff  taenin  as  defendant  in  the  action  wherein  the  onter  fbr  his  arrest  was 
issued.  ThaUUi'e  costs  of  the  action  were  not  the  costs  which  the  undertaking 
on  arrest  required  bj  section  569  of  the  Code  of  Oivii  Procedure^  is  intended 
to  secure  was  decided  by  this  court  on  the  former  appeal,  hereinbefore  refierred 
to,  and  again  in  Sperry  v.  Ifellman,  (Com.  PI.  N.  Y.)  18  N.  Y.  Supp. 
Hence,  their  payment  could  not  constitute  a  defense  to  an  action  on  the  under- 
taking, and  the  answer  was  plainly  frivolous.  Strong  v.  Sprmil,  63  K.  Y. 
499.   The  order  and  judgment  appealed  from  should  be  affirmed,  with  carts. 

1  Code  Civil  Proc.  |  568,  requires  an  undertakioff  on  arrest  to  provide  for  paymrat  of 
'*all  costs  which  may  be  awarded  to  the  defendant,  and  all  dama^fas  which  he  may 
snstaia  by  reason  of  tbe  arrest,  not  exceeding  the  sum  spaoifled  in  the  n&darfeaklng.*' 
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BOTLB  tt  aU  V.  WnxiAHS. 

iComnum  FUa»  of  Sevo  Forh  City  and  Countv.  QtnmA  Torm.  Norsmbsr  %  1899.) 

1.  Amu.  noM  JuDOKBiTT— QuEsnoiTB  Retibwablb. 

Where  •  verdlot  is  dlrecrted  for  one  party,  and  a  moUon  for  new  trial  Is  denied, 
■nd  an  appeal  taken  onlj  from  the  Judgment,  the  appOllat*  oowt  ehonld  oonsider 
onlj  the  ezoeptlons  taken  to  the  nilings  on  tiie  trlaL 

ll  OOITTBBSION— UlSBOnON  OV  VBBDIOT. 

In  an  action  for  conversion,  where  the  defense  1>  merely  a  general  denial,  proof 
Of  a  bill  of  sale     tiie  property  in  qoestion  to  plaintiff,  and  tnat  defendant  tkere- 
■ftar  to6k  possession  ox  and  sold  the  pnvertiy  and  retuned  the  proceeds,  Jnatlflea 
the  direction  of  a  Terdlot  for  plaintiff. 
1.  Sun— OmrBKAL  DBmir-ETiDi^cs. 

Under  a  general  denial,  defendant  cannot  show  that  the  promise  supporting  the 
bill  of  sale  was  nnfnlfllled,  or  that  the  bill  of  sale  was  an  unlawful  preference  un- 
der Laws  1887,  c  608,  relating  to  general  assignments  for  the  benefit  of  oredltora. 
4.  Siin — CoKCLDSicui  or  Wrmus. 

A  oaestion  to  defendant,  in  an  aotion  for  conversion,  testifying  a*  witness, 
wbetoer  he  took  possession  of  the  pn^erty  aa  assignee,  is  objaouonabla  as  eallinc 
for  a  conclntion. 

Appeal  from  spedftl  term. 

Action  by  John  Boyle  and  othen  against  Joseph  M.  Williams  to  recover 
the  value  ci  personal  proputy  alleged  to  have  been  eonverted  by  defendiint. 
Defendant  a]^>eals  ftom  a  judgment  in  favor  of  plalntlft,  entered  upon  a  ver- 
dict dirvoted  by  the  court.  Affirmed. 

Argued  before  Bookstateb.  JiiacHOFF,  and  Fbtor,  JJ. 

ArtAttr  B.  Bl^,  tor  appellant.   Da  Witt  O.  Morrdl,  for  respondents. 

BxscBOFr.  J.  The  appeal  is  from  the  judgment,  and  not  from  an  order 
entered  on  defendant's  motion  for  a  new  trial,  and  we  are  tliei-efore  to  con- 
aider  only  the  exceptions  taken  un  behalf  of  the  appellant  to  the  rulings  on 
the  trial.  Pe<Iv.£«fnftart,127K.  Y.S81,27K.£.Bep.l077.  The  plaintiffs 
Bon^it  to  recover  the  value  of  certain  chattels  alleged  to  have  been  converted 
by  the  d^endant,  and  the  complaint  contained  all  appropriate  all^^ons  es- 
sential to  such  an  action.  The  answer,  besides  tlie  defense  that  defendant 
had  possession  of  the  chattels  by  virtue  of  certain  liens,  of  which  no  evidence 
was  sought  to  be  given,  and  which  was  abandoned  on  the  trial,  was  a  general 
deoiaL  On  the  trial,  plaintiffs  introduced  in  evidence  a  bill  of  sale  to  them, 
made  by  one  John  Sanderson,  which  contained  an  absolute  transfer  of  **all 
goods  on  storage"  at  the  time  belonfting  to  him;  and  from  astipulation  made 
for  the  purposes  of  the  trial,  and  the  testimony  of  plaintiff's  witnesses,  it  ap- 
peared without  contradiction  that  the  goods  alleged  tu  have  been  converted 
by  the  defendant  were  part  of  tlie  "goods  on  storage,"  and  worth  the  amount 
for  which  judgment  was  directed;  that,  subsuq  neiit  to  the  bill  of  sale,  defend- 
ant took  possession  of  the  goods;  that  he  refused  to  deliver  them  after  due 
demand  before  the  commencement  of  ttie  action;  that  he  sold  them,  and  re- 
ceived and  retained  the  proceeds  of  such  sale.  Surely  these  facts  authorized 
the  verdict  directed,  and  the  motions  for  dismissal  of  the  complaint,  made 
when  plaintiff  rested,  and  again  upon  the  close  of  the  evidence  for  both  sides, 
were  properly  denied.  Tlie  efforts  of  defendant's  counsel  on  the  trial  were 
exclusively  directed  to  an  attempt  to  show  that  the  bill  of  sale  was  made  to 
the  plaintiffs  in  consideration  of  their  promise  to  pay  certain  debts  of  John 
Sanderson,  in  which  respect  they  had  failed,  and  that  the  bill  of  sale  was  an 
unlawful  preference  under  chapter  50<i,  Laws  18li7.  relating  to  general  assign- 
ments for  the  benefit  of  creditois.  But,  as  neither  of  these  defenses  attempted 
on  the  trial  was  within  the  issues  created  by  the  pleadings,  the  learned  trial 
judge's  exclusion  of  evidence  relating  to  them,  and  his  refusal  to  dismiss  the 
complaint  upon  the  ground  that  these  defenses  appeared  in  evidenoe,  cannot 
oonstitnte  error. 


DigitizGd  by  Google 


728 


mW  YORK  BUPFLEMEXT,  vol.  20. 


cap.N,Y. 


One  other  exception  remains  to  be  noticed.  Defendant,  examined  a>  a  wit- 
ness for  the  plaintiff,  was  asked  on  croea-examinHtton,  "Did  jou  take  posses- 
sion of  tbese  goods  as  assignee?"  to  which  plaintiff's  counsel  objected  on  the 
ground  that  the  question  called  for  a  conclusion.  The  objection  was  sds- 
tained.  and  we  think  that  no  argument  Is  required  to  eslablish  its  raliifity. 
Whether  defendant  took  possession  of  the  g<wdB  alleged  to  have  been  con- 
verted hy  him  in  hie  individual  or  representative  capacity  was  clearly  a  fact 
deducible  only  from  the  ciioumatances  attending  Us  taking  of  poeicaaion,  and 
so  a  oonclnsion.  Judgment  affirmed,  with  costs.  All  oonour. 


Obottt  0.  Jabtis. 

Wamnun  Plem  iif  IFew  Tmh  <Htu  and  Cimntu,  Oen^^  Rorember  T,  18B1) 

PABTinBsmp— DisaoLCTioK  Axn  AcoommKG— Rbferss'b  Fbss. 

Id  mn  action  between  partners  for  dissolution  and  aoconntln^,  an  order  for  pa^. 
ment  of  the  referee's  fees  out  of  funds  in  the  hands  of  the  receiver  maj  be  xbmm, 
although  the  reo^ver  may  have  loourred  UabiUties,  with  the  MDotioa  w  the  ooort, 
In  Bxoess  of  snob  funds  available  for  payment. 

Appeal  from  specUl  term. 

Action  by  Jolin  O.  Grotty  against  Robert  S.  Jarrls  for  dlssidutlon  of  a 
partnership  and  an  accounting.  On  petition  of  John  Standfast,  an  order 
was  made  at  special  term  directing  Samuel  H.  Hard,  the  receiver  appirfnted 
In  the  action,  to  pay  to  the  petitioner,  as  assignee  of  Nathaniel  Jarvia,  Jr., 
the  referee  appointed  pursuant  to  an  Interlocutory  judgment  in  the  same  ac- 
tion, the  amount  of  the  referee's  fees  incurred.  The  receiver  appealed.  The 
order  was  affirmed,  no  opinion  being  delivered.  (17  N.  Y.  Suppw  949.)  and  a 
reai^ument  fcranted.   Affirmed  on  reargumenk 

Argued  before  Bihchopp  and  Fbtob,  JJ. 

Frederick  Smytht  for  appellant.  LeaviiU  Wood  A  JTeifft,  (JbAn  .Broob 
LeavitU  of  counsel.)  for  respondent. 

BiscHOFF,  J.  The  order  appealed  from  directs  the  receiver  to  pay  within 
10  days,  out  pf  the  assets  in  his  iiands.  the  uroount  of  reepondent'a  claim, 
with  interest;  and  our  Interpretation  of  It  is  that  it  purports  to  do  no  more  than 
to  audit  respondent's  claim  as  one  proper  to  be  paid  out  of  the  fund  in  court. 
Bearing  in  mind  that  this  is  an  action  brought  for  the  dissolution  of  aoo- 
partnerBhlp  and  an  accounting  between  the  parties;  that  the  copartnership 
assets  are  in  custodia  airtce,  the  receiver  being  but  the  officer  of  the  court; 
that  respondent's  claim  is  for  referee's  fees  Incurred  in  this  very  action,  and 
so  part  o(  the  expenses  necessarily  to  be  incurred  in  its  prosecution,  and  en- 
titled to  preference  in  payment  over  any  amount  which  may  be  adjudged  due 
to  the  parties,  or  either  of  tliem;  that  its  justice  was  fully  determined  by  judg- 
ment recovered  in  an  action  against  the  parties  to  this  action,  and  that  uo 
personal  claim  is  made  against  the  receiver, — it  is  inconceivable  to  as  how 
the  latter  Is  aggrieved  by  the  order  appealed  from,  or  how  he  can  Iiave  an; 
tenable  objection  thereto.  We  observe  that  the  receiver  urges  that  he  lias  in- 
curred liabilities,  with  the  previous  sanction  of  the  court,  in  excess,  or  to  the 
full  extent,  at  least,  of  the  assets  in  his  hands  which  are  available  for  the 
puriKMes  of  payment,  and  that  in  justice  to  him,  so  that  he  may  tw  thereby 
relieved  from  personal  obligation,  payment  of  respondent's  claim  should  be 
postponed  until  after  the  liabilities  already  incuri-ed  have  been  discharged.  If 
the  facts  be  aa  represented,  they  furnish  at  most  ground  for  withholding  en- 
forcement of  the  order  appealed  from  against  the  receiver  personally,  and  may 
be  properly  considered  in  proceedings  hereafter  to  be  Instituted  upon  the  foot- 
ing of  that  order;  but  to  deny  the  validity  of  the  order  would,  in  effect,  be  to 
deprive  respondent  of  his  right  at  any  time  to  resort  for  payment  of  hia  claim 
to  Hvailable  funds  in  the  receiver's  hands.  Our  oonelusion  is  Uiat  appellant's 
objection  is  premature,  and  that  the  order  appealed  from  should  be  affirmed, 
with  costs. 


DigitizGd  by  Google 


fiap.Ct.]  FEOPLB  V.  CLARK..  739 


Fbopub  v.  Olaxk, 

(BmrnrnM  Court,  Otnarai  T&rm,  Ptrst  Department.  Rorembtr  18, 1898.) 

1.  CmamiAV  law— Sbooitd  Ooimomm— Bnonrai. 

Od  mn  indlotment  for  a  second  offease  of  forgery  the  olerk  ot  the  court  was  euled 
to  prove  the  preTiouB  conviutlon  from  the  court  records,  which  showed  that  two 
iDotctments  wainst  defeodant  had  been  filed  the  same  day,  but  od  one  oaly  had 
be  been  fonna  guUty  apd  sentanced.   field,  that  It  was  not  error.  In  answer  to  a 

Soestkn  aato  what  the  records  showed,  for  the  clerk  to  state  that  two  indlctmanta 
ad  been  Sled,  where  defendant  did  not  object  or  except  thereto,  and  did  not  move 
to  strike  the  statement  out. 
%  Bamb— Admibsibiutt  of  Etidbxob— IiniicTHB!fT  nr  Two  Comm. 

Where  a  conrlotlon  la  sooght  on  eaiA  of  two  oonnta  In  an  Indlotman^  erldtooe 
that  Is  competent  to  prove  the  offense  charged  In  one  ooant  U  admissible,  tkooffh 
It  Is  not  competent  to  prove  the  offense  ohu-ged  tn  the  other  count. 
X  Baxb— InstrOctions, 

Isolated  statements  found  in  a  Judge's  charge  in  a  criminal  case,  not  objected  to 
by  defendant  at  the  time^*«id  eeleoted  regardless  of  their  oontext,  afford  no 
ground  for  reveraal  nnleaa  tiMty  are  clearly  bad  law,'  and  tend  directly  to  defeadp 
ant's  prejudlceu  m 

Appeal  from  court  of  general  sessions.  New  York  oounty. 

Frank  W.  Clark  was  convicted  of  foi^^  in  the  seoood  decree  as  a  seoond 

OfTense,  and  appeals.  Afl3rmed. 

Argued  before  Van  Brunt,  P.  J.,  aud  O'Brien  and  L^whbnor.  JJ. 

Frank  J.  Kellatt  for  nppeilant.  D«  Lanoey  NiooU,  {Henry  It.  B.  SUtplert 
«f  counsel.)  ft>:  the  People. 

0*Brien,  J.  Tlie  indictment  contained  two  counts;  the  first  for  having 
foiled  a  check,  and  the  second  count  for  uttering  the  forged  paper.  Tlie  de- 
fendant was  convicted  upon  the  Qrst  count,  and  the  grounds  sought  to  be 
fDHde  available  to  reverse  the  judgment  of  conviction  relate  to  alleged  errors 
in  the  adirlssion  ot  evidence,  and  In  certain  statements  made  by  the  learned 
Judge  in  Ills  charge.  The  prosecution,  upon  the  trial,  showed  that  the  de* 
fondapt  bail  previously  been  convicted  of  the  crime  of  forgery  on  the  indlt^ 
ment  admitted  in  evidence,  to  which  he  had  pleaded  guilty,  and  upon  which 
the  judgment  of  the  court  was  pronounced  againnt  the  defendant,  and  that.  In 
pursuance  tliereof,  he  was  sent  to  the  .New  York  state  reformatory.  For  the 
purpose  of  proving  the  former  indictment  and  conviction,  which  was  essential 
to  snstaiii  the  first  count  of  forgery  for  a  second  offense,  the  records  of  the 
court  were  Introduced,  and,  with  tlie  minutes  of  the  court  In  bis  possession, 
the  witness,  (a  clerk  thereof,)  testified  that  they  showed,  vrlth  respect  to  the 
first  offense  sought  to  be  pruvei],  tliat  two  inUlctinents  on  the  same  day  had 
been  filed,  to  one  of  which  the  defendant  pleaded  not  guilty,  which  plea  was 
Bubsequently  withdrawn,  and  the  plea  of  guilty  substituted  by  leave  of  the 
court,  upon  which  judgment  was  pronounced,  and  the  defendant  sent  to  the 
state  reformatory.  This  statement  tliat  two  indictments  were  found  on  the 
same  day  is  claimed  to  have  been  error,  because  on  one  indictment  alone  was 
he  found  guilty  and  sentenced.  The  objection,  however,  we  think  untenable, 
fur  the  reason  that  the  clerk  was  simply  stating  from  tlie  records,  which  were 
competent  and  admissible  in  evidence,  undoubtedly,  in*  answer  to  a  question 
as  to  what  they  showed;  and  at  the  time  the  statement  was  given  no  objec- 
tion was  nude  or  exception  taken,  and  no  motion  afterwards  made  to  strike 
It  out.  Nor  can  we  see  how  it  in  any  way  prejudiced  the  prisoner.  In  addi- 
tion to  establishing  the  fact  that  the  defendant  was  oonvicted  of  a  former  of- 
fense of  f  ivgery,  the  people  offered  evidence  tending  to  prove  that  the  defendant 
forged  or  uttered  the  forged  papor  for  which  be  was  tlien  on  trial.  For  this  pur^ 
pose,  testimony  was  iHtxoduced  of  oneof  the  ofileers  of  the  Kationid  Exchange 
Bank  to  whom  the  ebeok,  purporting  to  have  been  drawn  byF.  W.  Kinsman  A 
Oo.  to  the  order  (tf  Frank  du  Bols,  and  indorsed  with  the  l^ter  name,  was  pr^ 
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aented  by  the  prisoner,  who  gave  the  name  of  Frank  da  Bois*  and  deposited 
the  check  with  the  bank  for  the  purpose  of  opening  an  account  therewtth. 
That  this  check  was  a  forgery  was  abundantly  proved.  But  in  support  of  the 
two  counts  of  the  indictment  as  to  whether  or  not  the  prisoner  was  gnllty  of 
having  committed  the  fotgeryt  or  of  uttering  the  forged  paper,  most  of  tiw 
testimony  objected  to  was  given.  This  testimony  consisted  of  a  nnmber  of 
other  checks,  which  were  introduced  by  the  prosecution,  and  admitted  in  evi- 
dence for  the  purpose  of  comparison  of  handwriting,  the  witneeses  testiflfing 
that  such  checks  were  written  in  tbeir  presence  by  the  prisoner,  and  delivered 
by  him.  These  were  objected  to  upon  the  ground  of  being  Immaterial,  irrele- 
Tsnt,  nnd  incompetent  Having  regard  to  the  form  of  tlie  objection,  if  tiiese 
were  in  anyaspectm^erial,  relevant,  and  competent,  then  theobjMition  f^Is, 
and  the  exception  Is  of  no  avail.  We  think  ttiat  these  other  checks  which  the 
witnesses  had  seen  the  prisoner  sign  were  OHnpetent,  not  only  for  the  pur^ 
pOB^  as  stated  by  the  court,  as  evidence  to  go  to  the  jury  of  the  defendant's 
personal  presence  at  the  various  times  and  wuM  mentioned  by  the  witnesses, 
in  rebuttal  of  his  defense  of  an  alibU  but 'that  they  were  competent,  in  ad- 
dition, upon  the  question  of  handwriting,  and  also  upon  the  second  count  of 
the  indictment,  which  charged  the  prisoner  with  liavlng  uttered  a  fOrged 
check.  It  must  be  rememtwrad  that  tlie  people  were  endeavoring  to  prove 
one  or  both  counts  of  the  indictment,  and,  when  the  tratimony  was  all  in,  the 
court  presented  the  question  as  to  whetlier  tlie  defendant  was  guilty  of  either 
of  the  two  counts.  Though  we  should,  therefore,  take  the  distinction  which 
the  appellant  seeks  to  make  as  to  the  scope  and  efTect  of  the  case  of  People  v. 
BverTuirdt,  104  liT.  Y.  591,  11  E.  Bep.  62,  as  permitting  the  Introduction 
of  other  forged  checks  for  the  purpose  of  ahowing  guilty  knowledge  only  in 
cases  wliere  the  defendant  is  accused  of  uttering  forged  paper,  but  not  in  a 
case  of  forgery  Itself,  In  would  not  derive  much  comfort  therefrom,  because 
the  people  were  engaged  in  establishing  both  counts  of  the  indictment,  and, 
if  this  evidence  was  competent  to  establish  either  count,  the  objection  tfaer^ 
would  not  lie.  Nor  do  we  think  there  is  any  more  force  in  the  other  objec* 
tioD  made,— that  other  exhibits  which  were  introduced  for  the  purpose  of  cum- 
parison  of  handwriting  were  Incompetent,— t)ecfiuse,  whatever  mny  have  l>eea 
the  law  formerly,  by  chapter  36  of  the  I^awa  of  1880,  as  amended  by  chapter 
565  of  the  Laws  of  1888,  it  is  provided  that  "comparison  of  a  disputed  writ- 
ing with  any  writing  proved  to  the  satisfaction  of  the  court  to  be  the  genuine 
handwriting  of  any  person  claimed  on  the  trial  to  have  made  or  executed  the 
disputed  instrument  or  writinir  shall  be  permitted,  and  submitted  to  the  court 
and  jury  in  like  manner."  McKay  v.  Lasher,  121  N.  Y.  482,  24  N.  B.  Bep. 
711;  People  v.  Smith,  121 N.  Y.  578,  24      £.  Bep.  852. 

Other  errors  claimed  relate  to  certain  statements  made  by  the  learned  judge 
in  bis  ciiarge  to  the  jury.  No  exception,  however,  was  taken  to  the  ctuu^ 
or  any  portion  of  it;  nor  do  we  think,  had  there  been,  that  there  was  any  error 
in  the  charge,  taking  the  remartcs  complained  of  in  connection  with  the  con- 
text and  the  subject  to  which  they  were  dii-ected.  It  will  not  do  in  a  case  to- 
take  an  entire  charge,  and  pick  tlierefrom  isolMted  sentences,  and,  witlKNit 
having  in  any  way  excepted  or  called  the  judge's  attention  to  tlie  subject, 
seek,  by  thus  taking  tbetn  out  and  disconnecting  them  from  the  other  por- 
tions of  the  charge,  after  the  trial  and  conviction  of  a  prisoner,  to  maite  such 
available  for  the  purpose  of  securing  a  reversal;  and  it  is  only  in  cases  where 
it  can  be  clearly  seen  that  the  statements  themselves  were  erroneous  state* 
ments  of  law,  and  directly  tended  to  prejudice  the  prisoner,  that  this  court  is 
called  upon  at  all  to  consider  them.  Upun  the  entire  evidence,  we  have  no 
question  of  the  soundness  of  the  verdict  as  to  the  prisoner's  guIlL  It  was 
proved  in  as  satisfactory  and  as  conclusive  a  manner  as  such  a  crime  can  bo 
proven,  and  the  attempt  to  establish  an  alibi,  we  think,  was  fairly  and  suo- 
cessfully  assailed  by  the  witnesses  produced  by  the  people.  Under  such  circum- 
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BtftDceB,  we  bave  f(»r  onr  guide  that  seotton  of  ^GrlmiiMlGode  (secUon  6^) 
wbieh  piOTidee  tint,  "after  beulng  the  appeal*  the  court  miut  give  jodgme&t 
witiKHit  r^rd  to  teehnleal  ernns  or  def«^  or  to  exeqiUone  which  do  not 
aileettheanbrtantial  rights  of  the  partlea.**  Upon  this  record  there  can  be 
no  donbt  of  the  defendant's  guilt,  and  with  tbls  ctmTiotlon  forced  opim  us  bj 
OUT  examtnatton.  In  oar  jadgment,  there  is  not  a  single  exception  available 
except  one.  That  r^tea  to  tbe  wlmiaslon  ot  a  que^on  aaked  the  witness 
Johnstm.  as  to  whether  the  cheek  which  be  teetUted  tlie  defendant  had  han'Ied 
to  hink  at  the  time  bad  written  upon  it  the  worda.  **No  account,"  together 
with  certain  flgurea  in  plnUsli  Ink.  The  objection  to  this  question,  we  think, 
was  good.  beiMtue  it  was  entiretj  immatwtal  uid  irrelevant,  and,  were  it  not 
for  the  overwhelming  evidence  in  the  case,  could  not  be  bdd  to  be  oitirely 
bannless.  We  do  not  brieve,  however,  that  the  answer  to  this  one  qaeation 
In  any  mf  affected  the  subatauUal  rights  of  the  prisoner,  and  therefore  we 
think  that  to  disregard  this  technical  error  m  defect  is  in  consonance,  under 
Uie  ftwto  as  here  proven,  with  jusUce,  and  complies  with  the  provisions  of  the 
Code  reqairlng  us  to  give  jadgment  notwithstanding  such  technical  erron 

Sovided  the  substantial  rights  of  the  prisoner  are  not  aibcted.   We  think 
at  the  Judgment  of  eonvicClon  waa  right,  and  tliat  it  ahould  btt  alSrmed. 
All  concur. 


{Sunrmie  Court,  Special  Term,  Neuf  York  Cmmtv.  Angatt,  1893.) 
1.  Hmw  TIbuIi— Rbwlt-Discotbsid  Btisbdob. 

In  an  aoUon  for  penonal  injaries  Bustalned  by  an  infant  thronifti  the  aegllgenoo 
of  defendant's  driver,  where  the  ixMiitioa  of  the  infant  at  the  time  of  the  accident 
was  the  real  losae  in  the  oaae,  ana  the  verdict  for  plaintiff  resulted  from  the  strong* 
numerical  prepoaderanoe  of  plaintiffs  witnesses,  all  of  whom  testified  that  at  the 
time  of  the  accident  the  infant  was  standing  on  the  sidewalk,  a  new  trial  on  the 
ground  of  newly-disoovered  evidenoe  should  be  granted  on  a  showing  that  defend- 
ant^ Uumgh  he  prepared  his  oaae  with  due  diligeuoe,  did  not  disoover  till  after  the 
trial  that  three  persons  witnessed  the  aooident  who  would  testify  that  at  tiie  time 
ot  the  accident  the  infant  was  standing  In  ths  ttxeei,  and  waa  iujnrad  1^  Us  own 
oarelessnesa,  even  though  auoh  evidenoe  la  oumuIatlTOb 
%,  Bahk— CoimmoiTB. 

Where,  In  sach  case,  one  of  defendant's  witnesses  on  the  trial  corroborated 
plainUiTs  testimony,  the  motion  for  a  new  trial  should  be  denied,  unless  defendant 
will  stipulate  to  oaU  the  witness  on  the  next  trial,  or  read  his  testLmony  to  the  Jury 
a  part  of  hia  case. 

Action  by  Joseph  Bulkln,  guardian  ad  Utem  <tf  Abraham  I.  Balkln,  an 
Infant,  against  George  Ehret,  to  recover  for  personal  injuries  sustained  by 
the  infant  through  tiie  negligence  of  defendant.  There  was  a  verdict  for 
plaintiff.  Defendant  moved  for  a  new  trial  on  the  ground  of  newly-discov- 
ered evidence.   Motion  allowed. 

CharUt  J,  FUhe  and  AmHM  P.  3Hteh,  for  the  motion.  Btephm  C.  Bcdd- 
win  and  Milton  8.  Guiterman,  opposed. 

Patterson,  J.  It  sufficiently  appeara  In  the  moving  papers  that  the  evi- 
dence claimed  to  be  newly  discovered  first  came  U>  the  notice  of  the  defendant 
after  the  trial  of  the  action ;  and  that  it  could  not  bave  been  obtained  for  use 
at  the  trial  by  the  exercise  of  reasonable  diligence;  and  that  the  defendant's 
attorney  did  exercise  all  diligence  In  the  preparation  for  trial,  by  way  of  in- 
quiry, to  ascertain  who  were  spectators  of  the  occurrence  which  formed  the 
aubject  of  the  inquiry  at  the  trial.  If  the  three  wltneesee  whose  afflUavita 
have  been  produced  on  this  motion  had  been  present  and  testiQed  at  the  trial, 
it  is  quite  probable  a  different  result  would  have  been  reached  before  the  jury. 
It  is  true  ttiat  in  a  certain  sense  the  newly-discovered  evidence  is  partly  cumu- 
laUve,  but.  upon  reading  the  whole  record  of  the  trial,  It  would  seem  that  the 
Tcrdiet  of  the  Juiy  resulted  from  the  strong  numerical  prepondeianoe  at  tba 
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plaintiff's  wltnesBes,  «ad  tram  soother  ofarcQmstance,  which  will  praaently 
be  adrerted  to.  It  la  undoubtedly  a  general  rule  that,  where  newlr-diacorered 
evidence  la  only  cumnlatlve.  a  new  trial  will  not  be  ordered;  but,  as  was  said 
in  Silver  PlaU  Co.  v.  Saretay,  48  Hun.  M:  **The  rale  or  principle  requiring 
tbe  denial  of  a  motion  for  a  new  trial  on  the  ground  ot  the  evidenoe  newlj 
discovered  being  cumulative  does  not  test  upon  an;  Jnat  or  taiid  foundation. 
It  is  simply  tbe  dictate  of  authority  which  has  been  followed  without  much 
oonsideration  of  Its  foundation.  It  is  not  one  to  he  extended  to  cases  not  faU- 
Ing  directly  wltUn  its  language.  For  there  la  tbe  same  propriety  and  neeet^ 
for  giving  a  party  a  new  trial  who  can  vindicate  himself  or  sustain  his  cause 
of  action  camulative  evidence  as  there  is  for  any  other  reason.  And  there 
is  certainly  no  justice  in  sabjei^lng  a  person  to  what  is  really  an  unrounded 
cbilm,or  for  preventing  him  from  maintaining  an  equully  well-founded  d^fensp, 
because  the  evidence  discovered  by  him  by  which  that  can  be  done  may  be  <rf 
the  same  quality  or  description  as  that  given  upon  the  trial  In  wiiich  he  has 
been  defeated,**  And,  again,  it  was  said  in  CUgg  v.  New^Mpar  Union,  (Sapu) 
4  N.  Y.  Sapp.  280:  "A  motion  of  this  character  is  addrnsed  to  the  sound 
discretion  of  the  court,  and  when  the  court,  from  an  examination  of  tbe  facts, 
is  of  c^lnion  that  substanllaj  justice  will  be  mure  tliorouglily  administered 
by  allowing  thepurtya  new  trial,  it  ought  to  be  granted."  In  examining  tbe 
record  In  this  case,  it  would  appear  that  the  real  Issue  was  as  to  the  position 
and  situation  of  the  child  who  was  run  over  at  the  time  the  accident  oecnrred. 
The  plaintiff^s  witnesses  very  olearly  stated  thai  he  was  upon  tbe  sidewalk, 
at  the  comer,  and  that  the  front  wheel  of  the  truck  in  charge  of  the  defend- 
ant*s  driver  struck,  the  child  while  be  was  standing  near  the  curbstone  at  the 
corner,  and  threw  him  under  the  hind  wheel,  which  passed  over  his  arm. 
Tbe  three  witnesses,  who  it  Is  claimed  can  give  the  newly-dlscovered  evidence, 
depose  to  a  state  of  facta  in  their  affidavits  entirely  contradictory  of  this  state- 
ment; and  their  testimony  would,  tend  to  show  Uiat  the  boy  waain  the  street, 
off  the  sidewalk,  and  that  he  was' injured  by  his  own  carelessnesa.  This  was 
all-important  In  the  esse, — whether  the  child  was  mijurit*  so  that  bia  n^li- 
genee  would  be  attributable  to  him  aa  contributory  negligence;  or  no»  9ui 
JurUt  so  tlut  the  negligence  would  be  atti'ibutable  to  his  parents  for  per- 
mitting him  unaccompanied  to  play  In  the  street.  I  think,  in  furtherance  <rf 
justice,  the  defendant  should  have  an  opportunity  of  laying  this  testimony 
before  a  jury,  so  thaC  they  may  judge  of  it,  with  reference  to  the  testimony 
given  by  the  plaintiff*8  witnesses,  as  to  tbe  circumstances  attending  the  acci- 
dent. There  is  some  embarrassment  in  the  disposition  of  this  motion,  caused 
by  the  fact  that  one  of  the  defendant's  witnesses  on  Die  trial  testified  to  a 
state  of  facts  which  corroborated  the  testimony  of  the  plaintiff's  witnesses. 
A  provision  shouM  be  made  in  an  order  granting  a  new  trinl  for  the  presenta- 
tion to  the  jury  of  what  was  testilifd  to  hy  thiit  witness.  Wliile  it  Is  true  thnt 
the  defendant  would  not  be  allowed  to  contradict  the  witness,  it  is  also  true 
thnt  he  may  be  allowed  to  show  that  that  witness  whs  mistaken;  and  the 
clear  and  precise  stHteinents  of  the  three  witnesses  who  can  give  the  newly- 
discovered  evidence  would  go  very  far  to  show  that  such  witness  was  mis- 
taken. I  am  of  opinion  that  the  motion  for  a  new  trial  should  tte  granted, 
but  the  defendant  must  stipulate  that  the  testimony  given  by  the  witness 
referred  to  on  the  former  trial  shall  be  read  to  the  jury  as  part  of  the  testi- 
mony in  tlie  case  on  his  side,  or  he  must  stipulate  to  call  that  witness  on  the 
new'trial.  With  such  a  atipulation  the  motion  will  be  granted  on  the  pay- 
ment of  the  costs  of  tbe  trial.  Unless  Uw  stipuhttion  be  mado.  the  nu^toa 
wiU  be  denied,  with  910  ooats. 
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Bower  v.  Swbknbt  et  at. 
(Supreme  Court,  General  Term,  first  DepaTiment  T^ovembor  18, 189S.) 

1.  Oowi  CowpmoHAi.  Lbatb  to  Amikd. 

Wbere  ui  amended  complalat  is  allowed  to  be  filed  after  reversal  on  appeal  to 

Sneral  term,  on  the  omdltlon  of  plaintiff  ^jlnff  to  defendant's  attorneys  ■'eaob  ft 
U  bill  of  oosta  and  dlabuwiiieots  to  date, "  this  Irilndes  tbe  "oosta*  made  at  tbe 
gaDeiftltenn. 
%.  8AMa— Tbhm  Fbbs. 

Where  a  ease  Is  placed  on  the  oalendar  and  noticed  for  trial  before  It  Is  In  a  con- 
dition for  trial,  the  term  fees  caused  thereby  should  not  be  taxed  agidnst  the  op- 
posite party,  who  was  adjudged  liable  for  the  costs  and  dlsburaementg. 

Appeal  from  special  term,  Xew  York  county. 

Action  by  Michael  Bom  en  against  Michael  Sweeney  and  others.  After  aa 
order  inapoeing  terms  on  which  an  amended  complaint  could  tie  filed,  a  mo- 
tiou  for  retaxation  of  costs  was  made  and  denied,  and  defendants  appeal. 

Ft>r  decision  on  appeal  from  judgment,  see  17  K.  Y.  Supp.  752. 
Argued  before  Van  Brunt,  P.  J.,  and  O'Brien.  J. 
Amonx,  JtUch  d-  WotHl/ord  and  Francis  C.  Devlin,  ( William  Amount 
of  couoeol,)  for  appellants,   Flatnm  B.  Chandler,  for  respondent. 

O'Bbien.  J.  The  action  in  which  the  motion  ts  made  was  brought  In  par- 
tition, and,  after  one  amendment  of  plaintitt's  cumpliiint,  was  brought  on  for 
trial,  and  resulted  in  a  judgment  in  plaintiff's  favor,  from  which  an  appeal 
was  taken  tc  Lhlc  general  term,  wiiere  it  was  reversed,  ami  a  new  trial  or- 
dered, with  costs  to  defendanla  to  abide  the  event.  20  N.  Y.  Supp.  7iJ4. 
Tb9  ripht  tc  amend  the  complaint  upon  the  trial  having  been  questioned  in 
tlie  opinion  of  the  general  term,  the  plaintiff  moved  at  special  term  to  again 
amend,  which  motion  resulted  in  the  making  of  the  following  order  by  Mr. 
Justice  Akt>rew8:  "Ordered,  that  said  motion  be,  and  the  same  ts  hereby, 
gt.^nted,  and  that  plaintiff  bave  leave  to  serve  such  second  amended  com- 
pli  ii'.t  on  condition  that  within  ten  days  after  the  adjustment  by  the  clerk  of 
tUe  costn  hereinafter  mentioned,  etc.»  the  plaintiff  pay  to  Francis  C.  Devlin, 
attorneiy.  etc.,  and  to  Vfm,  H.  Amoux,  attorney,  etc.,  each  a  full  bill  of  costs 
and  disbursements  to  date,  to  be  taxed  by  the  clerk  of  this  court.**  The 
clerk,  upoi?  tbe  taxation,  disallowed  all  the  general  term  coats,  and  thereafter 
defCQtiantu  moved  for  a  retaxation,  which  was  denied,  and  from  such  deni^ 
thid  appeal  is  taken. 

It  was  no  part  of  the  clerk's  duty,  any  more  tliau  it  was  of  the  learned 
Judge  wbo  heard  the  motion  for  retaxation,  nor  is  it  our  duty,  to  determine 
tLie  terras  which  should  liave  been  imposed;  the  question  being,  what  is  the 
true  cbnstraction  of  the  judge's  order  allowing  the  amendment,  which  has 
never  been  modified  or  appealed  from?  We  think  it  reasonably  free  from 
doubt.  It  meant  to  award  to  the  defendants  exactly  wiiat  it  states, — "a  full 
bill  of  costs  and  disbursements  to  date."  The  Judge  had  undoubted  power, 
us  a  condition  of  granting  the  favor,  to  include  Uie  costs  which  by  the  general 
term  were  madeto  abide  the  event,  because  lie  had  a  right  to  consider  wliether 
the  effect  of  tbe  amendment  was  to  make  a  new  cause  of  action,  and  thus  to 
conclude  tliat  the  failure  to  serve  a  proper  complaint  had  caused  the  appel- 
lants the  waste  of  time,  laboi,  and  expense  incident  to  the  preparation  of  a 
trial,  the  judgment  thereon,  and  the  subsequent  appeal.  Costa  are  so  Im- 
posed as  a  condition  for  the  amendment,  and  cannot  be  regarded  as  being  a 
payment  of  the  costs  of  tbe  action;  and  the  effect  of  compelling,  as  a  condi- 
tion, an  amount  of  costs  to  be  paid  equiU  to  those  whicli  by  order  of  the  gen- 
eral term  were  made  to  abide  the  event,  in  no  way  affects  or  overrides  the 
disposition  made  by  the  general  term  of  tbe  appeal.  In  other  words,  the 
learned  Judge  allowing  the  amendment  did  not  attempt  to  change  the  direo- 
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Uon  made  by  the  geimal  term  with  respect  to  what  should  be  done  with  eosts 
which  were  ordered  to  abide  the  event.  And  should  the  ^)peUant  Bnallj 
Bucoeed  in  the  action  be  will  be  entlUed  to  tax  the  ooatB  over  again,  pursoant 
to  tlie  order  of  the  general  term.  This  latter  order,  moreover,  affected  the 
GOBtB  at  special  as  well  as  those  at  general  term ;  and  to  be  consistent,  if  it 
was  thou;^ht  tliat  the  order  of  the  general  term  requiring  the  costs  to  abide 
the  event  in  any  way  restricted  the  right  to  allow  costs  as  a  condition  of  the 
amendment,  then  the  special  term  costs  should  have  been  excluded  as  wdl  as 
the  general  term  costs.  The  question,  as  stated,  however,  is  simply,  what 
terms  did  the  judge  allowing  the  amendmeht  to  the  complaint  impose  as  a 
condition?  His  order,  as  shown,  says,  "a  full  bill  of  costs  and  disbursements 
to  date."  In  Havemeyer  v.  Savemeyer,  44  X.  Y.  Super.  Ot.  H.  175,  It  was 
held  that  the  phrase,  "un  paymentof  costs  of  the  action  to  the  present  time," 
as  the  consideration  of  an  amendment,  meant  such  costs  as  would  go  to  the 
party  against  whom  the  amendment  was  allowed  in  case  there  bad  twen  a  de- 
termination favorable  to  him  at  the  date  of  the  order  granting  leave  to  amend. 
We  think,  therefore.  It  was  an  erroneous  construction  of  the  Judge's  order  to 
hold  that  tliereundw  the  general  term  costs  were  to  be  excluded.  In  addi- 
tion to  these,  the  cleA  disallowed  $30  term  fees;  this  item  being  disputed  on 
its  merits.  It  would  appear  that  at  ttie  first  term,  after  all  the  defendants 
were  served,  and  the  case  was  ready  to  be  tried,  it  was  reached  and  disposed 
of.  We  do  not  think  the  fact  that  one  or  all  of  the  defendants  placed  the 
cause  on  the  calendar  and  noticed  tlie  same  for  trial  before  the  same  was  in 
condition  to  be  tried,  gave  them  any  right  to  term  fees,  because  the  cause  was 
nut  property  on  the  calendar  until  all  the  parties  were  served  and  had  an- 
swered; and  it  would  appear  that,  as  soon  as  the  cause  was  thus  ready,  it  was 
reached  and  tried;  and  the  clerk's  ruling,  excluding  the  item  of  330  term 
fees,  we  think  was  correct.  We  think,  however,  that  so  much  of  the  order 
as  sustains  the  clerk  in  disallowing  the  general  term  costs  should  be  reversed, 
with  costs  and  disbursements.  In  view  of  the  fact  that  the  terms  im^Kised 
by  these  orders  seem  to  be  very  stringent  and  onerous,  this  disposition  of 
this  appeal  is  without  prejudice  to  any  application  which  respondent  may 
make  to  Mr.  Josttoe  Andrews  to  modify  the  terms  of  the  original  cnder. 


BOWBS  V.  SWBBSEBT  tt  Oi. 

(Sujmme  court,  Oerwral  Vtnh,  Vint  Defio/rtment  Nommber  18,  isn.) 
Appeml  from  •peoial  term,  New  York  oonn^. 

Action  br  Michael  Bowen  against  lUobael  Sweeney  and  others.  On  motkn  irf  platB- 
tift,  a  retazation  of  oosts  was  ordered,  and  disallowaaoe  of  gennal  tenn  dIthTirsninniits 
The  defendants  appeaL  Berersed. 

Argued  before  Van  Bhukt,  P.      and  O'Brien,  J. 

JfVtmois  C.  DevNn,  (TTiUIiam  M.  Amouat,  of  ooaasel,)  tor  ivpeUanta.  nnaenB. 
'Chandler,  for  respondent. 

O^Brjsn,  J.  The  facts  necassanr  to  present  Vb»  question  urged  on  this  appeal  have 
been  referred  to  In  the  opinion  In  Bowen  t.  Sweencv,  ao  N.  X.  Supp.  738  (herewfth 
handed  down.)  This  appeal  la  from  so  much  of  tbe  order  of  May  2,  lufta,  as  reads  m 
follows :  "  Uave  and  exceot  as  to  tbe  general  term  disbursements,  Whicb  shonld.  on  re- 
t-axatlon,  be  disallowed  by  the  olerk. "  It  is  Insisted  with  respect  to  those  disburse- 
mentB— as  It  was  insisted  In  regard  to  the  costs— that  when  tbe  general  term  ordered  • 
new  trial,  wltb  oosts  to  appellant  to  abide  tbe  event  of  the  action.  It  ordered  that  the 
-appellant  should  only  become  entitled  to  those  oosts,  and  to  tbe  disbursements  whloh 
formed  a  port  of  them,  when  and  if  the  defendant  should  Anally  suooeed  in  tbe  action. 
The  error  in  this  reasoning  we  have  endeavored  to  point  out  in  the  former  appeal,  and 
It  will  be  seen  that  we  would  agree  with  the  respondent  if  it  could  be  held  that  the  or- 
der of  the  general  term  in  any  way  controlled  tbe  right  of  the  Judge  granting  tbe 
amendment  to  impose  such  terms  as  hethonght  proper  and  just  It  remains  for  usonly 
to  construe  his  order,  which  stands  nnappealed  from  and  unmodified.  Tbe  plaintiff 
was  asking  a  favor  of  the  court,  which  was  granted  on  certain  oondltions,  namely, 
that  oosts  and  disbursements  should  he  taxed  by  the  clerk.  Aa  to  what  oosts  aoa 
■dlsbBrssmento  were  intended,  we  have  already  pointed  oab  We  tUn^  Uwrnfore^  that 
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the  app^ant  la  right  io  the  conBtructlon  given  to  the  order  of  the  learned  judge,  aod 
that  the  order  appealed  from  must  be  reversed,  with  oosts,  and  the  olerk  directed  to 
restore  to  snob  bill  of  oof  ta  all  the  Items  of  dlsbarsementB  disallowed,  and  to  re  tax  the 
same  accordingly.  In  view  of  the  faot  that  the  tenna  imposed  bjr  these  orders  seem  to 
be  reiT  atringent  and  (weroas,  this  disposition  of  this  appeal  is  without  prejudice  to 
any  i^lloatlon  which  respgnoent  may  mate  to  Mr.  Jnstwa  Auskbws  10  modify  the 
tanna  of  Um  original  ordor. 


BOWSH  «.  Skidt. 
(Supreme  Court,  General  Term,  First  Depanrtmmt.  BTorember  IS,  180S.) 

VoiraT  WiTHHKLD  BT  ATTOBNBT— SUHHAItT  PboOBBS  TO  FaT  OTXB. 

An  attomety  will  not,  on  a  summary  process,  be  ordered  to  orer  mon«y  ool- 
Isolad  tar  km  oUUmed  hrhU  oUeuti  fi  an  assignment  of  the  tdlaat^  obdm  to  a 
thivd  person  has  oome  in wectiy  to  the  attomoy's  knowledge. 

Appeal  from  special  term,  Ifew  York  county. 

Sommazy  proceedings  by  CaWln  G.  Bowen  against  Allan  Lee  Smidt.  an  at> 
torney,  for  recovery  of  moneys  collected  for  plaintiff,  notices  of  an  assign- 
ment of  which  to  a  third  person  have  been  given  by  the  client  and  his  as- 
aignee  to  another  client  of  the  attorney,  and  have  reached  the  attorney. 
Judgment  for  plaintiff.   Defendant  appeals.  Beversed. 

Argued  before  Van  BRum*,  P.  J.,  and  O'Brien  and  Babbbtt,  JJ. 

Jamea  S.  Reilly,  for  appellant.   /.  D.  Salient  for  respondent. 

Van  Bbuht,  F.  J.  Although  it  seems  probable  that  the  appellant  owes 
the  money  in  question*  yet  we  do  not  think  that  the  conrt  should  have  made 
the  order  directing  its  payment  to  the  respondent,  in  the  face  of  the  notice  o( 
the  assignment  of  the  claim  given  by  the  respondent  and  the  claim  made  by 
the  assignee.  Sach  assignee  seems  to  have  the  right  to  collect  this  money 
from  the  appellant,  which  he  cannot  do  In  a  proceeding  of  this  nature,  as  the 
relation  of  attorney  and  client  has  never  existed  between  them.  The  order 
appealed  from  must  be  reversed,  and  the  proceeding  dismissed*  with  $10  easts 
«Dd  disbonwrnents  of  the  appeal.   All  ooncar. 


Pmoox  9m  nl.  B<mBff  v.  Fdbbot  H  oI.*  Fin  Oommlnlniienk 

{Suepreme  Court,  General  Tsrm.  Ftrtt  Department  Hovember  la*  UHL) 

JCmnaiPAi.  CoBFoa&Tioire— DnoaABOs  of  FianuM— Bbvibw  om  Csamouio. 

The  dedsloQ  of  the  flre  ctHnmlsBioners  of  New  York  <dty,  dismissing  a  fireman  for 
misconduct  aod  neglect  of  doty,  after  a  trial  oo  written  charges,  will  not  be  dis- 
turbed on  certtorori,  where  there  is  no  question  as  to  jorisdlotlon  or  procedure,  and 
the  evidence  Is  oonfllctiaff. 

Application  tor  writ  of  oertioTari  by  James  Boben  to  review  the  action  of 
tiie  flre  commissioners  of  the  city  of  New  York  in  dismissing  the  relator 
from  the  fire  department  Writ  dismissed,  and  judgment  of  the  commission^ 
«r8  affirmed. 

Argued  before  Yah  Brunt,  F.  J.,  and  O'Bribn  and  Lawrence,  JJ, 
Xouit  /.  Cfrant,  for  relator.    WiUiam  Z.  Fiwiley,  tor  respondents. 

Lawrence,  J.  We  are  of  the  opinion  that  the  record  in  this  case  presents 
no  question  which  calls  for  a  reversal  of  the  judgment  of  the  fire  commission- 
era  by  this  court  Written  charges  of  misconduct  and  neglect  of  duty  were 
preferred  against  the  relator.  lie  was  beard  in  his  defense,  and  after  such 
hearing,  upon  conflicting  testimony,  the  commissioners  adjudged  him  guilty, 
and  dismissed  him  from  the  service  of  the  department.  No  question  of  want 
of  jorisdiction  or  of  irregular  procedure  is  raised  by  the  record,  and  with  the 
^edston  of  the  commissioners  on  conflloting  evidence  this  court  cannot  inter- 
ien. '  PeopU  v.  Board  c/  Ftre  Oom*n»  100  N.  T.  85,  2  K.  X.  Bep.  613; 
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People  T.  Same,  82  N.  7.  858;  People  t.  FrmcK,  110  N.  T.  497. 18  K.  E. 
Bep.  133.  The  writ  must  be  dismissed,  and  the  judgment  of  the  fire  ooaunle- 
eloners  affirmed,  with  oosta  and  disbntsemwita.  All  emonr. 


Stbelb  et  al,  e.  Wells  et  ah 

(Supreme  Court,  General  Term,  F^at  Department.   November  IS,  UBS.) 

PUOTiOB  IS  Civil  Casbs— Dishissal  of  Govpunrr. 

A  judsment  dlamiaBtng  a  oomplaint  on  the  merits  at  the  opralnr     ttio  obsb  I7 

SlalnUflTs  oooDsel  i»  errooeone,  and  on  appeal  hy  plslntifl  will  be  modified  ao  as  to 
liect  a  Blmpl^  dlBmisaal  of  the  oomplMnt. 

Appeal  from  special  term.  New  Tork  county. 

AeUon  hy  Adelbert  H.  Steele  and  others  against  Thomas  H.  Weils  and 
otfaers  to  ei^oin  them  from  carrying  out  a  certain  contraet  and  delivwing  cer- 
tain bonds.  A  judgment  was  rendered  for  defendants  lUamlssIng  the  oom- 
plaint upon  its  merits.   PlaintifEs  appea}.  ModiQed. 

Argued  before  Van  Bru-nt,  P.  J.,  and  O'Brien  and  Lawrbncb,  JJ. 

Wm.  M»  8a ford,  for  appellants.  Frank  Sullitan  Smith,  { C.  Walter  Artt, 
ot  counsel,)  for  respondents  Dick  and  another.  Simpxan,  Thaaher  A  Bar' 
ntim,  {Thomae  Thaehert  of  counsel,)  for  respondent  committee. 

Per  GtmiAu.  The  case  of  Brook»  v.  Dick,  (Sup.)  17  N.  T.  Supp.  259.  was 
controlling  upon  the  justice  at  special  term,  but,  as  the  dfsmiashl  was  upon 
the  opening  the  plaintiffs'  counsel.  It  was  erroneous  to  dismiss  the  oomplaint 
upon  the  merits.  The  Judgment  should  be  modified  so  as  to  direct  a  almple 
dUmissal  of  the  complalidi  and,  as  thus  modified,  it  Is  affirmed,  without  costa 
OD  tills  appeal. 


BbAXD  0.  TiLOHUAN  0t  oL 
(Supreme  Court,  General  Term,  Ftrtt  Department.  ZTorember  IS,  UMl) 
L  Flbadinq — Ambhdkbkt  to  Conform  to  Proots. 

TbeoonrtcannoiattbeoUiseof  ^  case  oonform  the  afBrmattve  alleffatltmsia 
the  answer  to  the  proof,  where  the  evidence  to  whloh  vaoh  allegatlona  m  the  an- 
swer ware  sude  to  ooaToimwaaadndtted  under  ol^eotloik  P«innuoK,Ji,dlBsaofr- 
InK- 

9.  Fuadimq  avd  Proof— Inco?(9I8tent  DsnirsBS. 

A  oompl^Dt  allied  that  the  deposit  with  defendants  of  certain  twnds  In  ooatio- 
versy  was  made  in  October,  1886,  to  secure  an  antecedent  debt.  This  allention 
was  not  denied  tn  the  unswer,  but  an  affirmative  defense  was  set  np  InoonMstent 
with  it,  depending  od  the  fact  of  tbe  deposit  of  the  bonds  with  defendants  la  Feb- 
ruary, 18^  '  HelOt  that  evidence  was  Inadmissible  In  support  of  this  defense, 
alnce  tbe  new  matter  contained  in  the  aoswer  was  inconsistent  with  tbe  allegatioD 
In  the  complaint  which  was  not  denied.  Pattbrsok,  J.,  dissenting,  rtefsobmmin 
T.  Stem,  90  N.  Y.  110.  followed. 

Appeal  from  circuiteourt,  New  Tork  county. 

Action  by  William  K.  Beard  a^f^inst  Sidell  Tilghman  and  others  fArtbe 
conversion  of  certain  bonds.  On  the  trial  judgment  was  entered  for  defend- 
ants on  a  verdict  directed  by  tbe  court,  from  whicb  judgment  plalntUZ  ^>peals. 
JEteversed. 

Argued  before  Van  Britnt,  P.  J.,  and  0*Bribn  and  Patterson.  JJ. 

^rnoua^  Rit^  A  Woodford,  (  Wm.  B.  Amwva  and  B.  M,  ffrout,  of  ooansel,) 
for  appelant.  Morgan  ^  WortMngUm,  iphaHm  if.  Morgan,  ot  counsel,)  for 
respondents. 

Van  Brumt,  P.  J.  I  cannot  agree  with  the  oondnslon  arrived  at  by  Mr. 
Justice  Patterson  in  this  case.  The  court  bad  no  power  at  tfao  close  ot  tbe 
ease  to  conform  the  affirmative  allegations  in  the  answer  to  the  proof,  for  tbe 
reason  that  the  evidence  at  the  time  it  was  offered,  to  wbksh  the  allegations 


DigitizGd  by  Google 


Sup.  Ct.] 


BEARD  r.  TILGUMAN. 


737 


In  theaQBwer  were  made  to  cunfonn,  was  objected  to,  and  admitted  under 
exception.  Under  these  ciccitmstances,  the  court  had  no  power  to  conform 
the  pleadings  to  the  proof,  because  the  party  whose  objection  had  been  over- 
ruled had  a  right  to  rely  upon  his  exception,  and  the  rights  which  such  ex- 
ception gave  to  him  could  not  be  taken  away  by  the  device  of  conforming  the 
allegations  of  the  pleadings  to  tiie  proof  offered,  such  exception  having  been 
well  taken  at  the  time  the  proof  was  offered.  If  any  amendment  to  the 
pleadings  was  necessary,  it  should  have  been  made  prior  to  the  introducUon 
of  the  evidence  if  the  evidence  was  objected  to,  and.  for  tlie  reasons  stated,  It 
is  apparent  that  sucii  a  motion  could  nut  be  made,  andar  lacb  circumstances, 
at  the  close  of  the  case. 

There  is  anotlier  error  which  was  committed  during  the  progr^  of  this 
trial,  and  wlilch  is  fatal  to  the  judgment.  The  allegation  in  the  complaint  la 
that  the  deposit  of  the  iKinds  in  question  took  place  on  or  about  the  10th  of 
October,  1886,  to  secure  an  antecedent  debt.  This  allegation  Is  not  denied  in 
the  answer.  It  Is  true  that  the  answer  sets  U|>  new  matter,  or  an  affirmative 
defense,  which  Is  inconsistent  with  this  allegation  in  the  complaint.  But  It 
is  a  well-settied  rule  of  pleading  that  no  proof  can  be  admitted  in  support  of 
new  matter  contained  in  the  answer  which  is  inconsistent  with  an  allega- 
tion In  the  complaint  which  Is  not  denied:  in  other  words,  a  party  cannot  be 
permitted,  after  admitting  a  fact,  to  offer  evidence  to  controvert  it.  Tiiia 
rule  is  illustrated  in  thecaaeof  Fleiwhmann  v  Stem,  90  N.  Y.  110.  In  that 
case  the  action  was  brought  upon  a  promissory  note  payable  to  the  order  of 
the  defendant,  and  indorsed  bj  him,  and  tiie  complaint,  after  setting  forth 
the  note,  alleged  that  It  was  indorsed  to  the  plaintiff  before  maturity  by  the. 
defendant  In  payment  of  an  indebtedness.  The  answer  did  not  deny  any  of 
t.4u  allegations  of  the  complaint,  but  alleged  that  the  note  was  mude  for  ac- 
commodation, and  was  indorsed  to  plaintiff  upon  a  usurious  agreement,  and 
denuiiided  a  dismissal  of  the  complaint.  Held,  that  the  answer  did  not  put 
the  averments  of  ths  complaint  in  issue;  and  as  by  section  522  of  the  Coile 
every  material  allegation  <^  the  complaint  not  controverted  by  the  answer 
must,  for  the  purposes  of  tl.e  action,  be  taken  as  true,  the  defendant  was  not 
at  liberty  to  deny  tlie  facts  constituting  the  cause  of  action  stated  in  the  com- 
plaint, or  to  prove  any  state  of  facts  inconsistent  therewith;  and  that  the 
omission  to  deny  was  equivalent  to  a  formal  admission  of  the  truth  of  the 
Averment!,  and  was  condUBivs  as  such.  Kow,  in  the  case  at  bar,  the  affirma- 
tive defense  depends  upon  the  fact  of  the  deposit  of  these  bonds  with  the  de- 
fendants in  F^nary,  1882,  whereas  the  admission  In  the  pleadings  is  that  they 
were  deposited  on  or  about  the  Ist  of  October.  1886.  The  evidence  there- 
fore was  clearly  inoompetmt,  and,  under  the  pleadings  as  they  existed  dur- 
ing this  trial,  the  defendants  could  not  be  permitted  to  show  a  different  state 
of  facts  from  ttiat  which  was  admitted  by  their  fiiilure  to  deny  this  allegation 
of  the  eomidaint.  As  far  as  this  condition  of  the  plcndlngs  was  concerned, 
there  was  no  attempt  at  amendment.  The  motion  to  conform  the  pleadings 
to  the  proof  related  to  the  affirmative  allegation  In  theanswer  only.  I  think 
there  was  fatal  error,  and  tlut  a  new  trial  should  be  granted,  with  costs  to 
appellant  to  abide  event. 

0*BiuEN,  J.  Fleftehmann  t.  fitsrn,  90  y.  Y.  110,  is  authority  for  the 
proposition  that  an  affirmative  defense,  though  Inconsistent  with  the  allega- 
tion of  the  oomplaint,  was  not  coupled  or  accompanied  by  a  denial  vt  such  al- 
l^tions,  raises  no  issue.  When  the  objection  was  first  taken  to  the  admis- 
sions of  transactions  (irior  to  1886,  upon  the  ground  that  such  ^ear  was  the 
one  admitted  by  ttie  failure  to  deny,  the  counsel  for  defendants  saw  their  posi- 
tion, and  made  a  motion  to  amend  the  answer,  which  was  denied.  This  left 
the  issnes  as  the  parties  bad  made  them  by  the  pleadings,  and,  as  there  was  an 
admission,  by  ttie  failure  to  deny,  that  the  bonds  vere  delivered  as  oollatnai 
v.20N.T.8.no.l8— 47 
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security  in  1886,  It  was  error  to  permit  evidence  of  transaction  In  1883.  uid 
plaintiff's  objection  thereto  and  exception  were  good.  Conforming  the  plead- 
ings to  tbe  proof,  wiilch  was  done  hy  the  court  on  its  own  motion,  was  ex- 
pressly limited  to  the  affirmative  defense.  This  in  no  way  affected  or  cared 
tbe  error  committed  In  allowing  evidence  contrary  to  the  facts  admitted  by 
the  plaadinga.  I  therefore  ooncor  with  tbe  presiding  juatioe. 

Pattebsoh,  J.,  {ditaentififf.)  The  appeal  In  this  cause  is  from  a  jndg- 
ment  entered  upon  the  verdlct  of  a  jury  directed  by  the  court  at  circuit.  On 
the  trial  it  appeared  that  tbe  plaintiff  was  the  assignee  of  the  admtntstniter 
of  one  Samuel  0.  Jones,  who  in  1883  was  the  owner  of  10  negotiable  bonds 
issued  by  tbe  city  of  Pensacola,  in  the  state  of  Florida,  and  which  bonds  tbe 
said  Jones  in  his  lifetime  had  pledged  to  one  Henry  H.  Walker  as  collateral 
security  for  a  loan  made  by  Walker  thereon.  While  these  Iwnds  were  thos 
in  poesession  of  Walker,  they  were  delivered  by  him  to  the  defendants*  flrm 
as  margin  for  a  speculative  account  Walker  had  with  that  Qrm  in. the 
purchase  and  sale  of  stocks  and  other  securities.  On  the  let  of  October, 
1886,  Walker  was  indebted  to  the  defendants  in  a  certain  sum.  and  on  the 
SOth  of  December.  1889.  the  plaintiff  tendered  to  the  defendants  tbe  sum 
which  they  alleged  was  due  by  Samuel  Q.  Jones,  deceased,  to  Walker,  and  de- 
manded the  return  of  the  bonds  and  certain  coupons  connected  with  socb 
bonds,  and  the  defendants  refused  to  accept  tbe  amount  tendered,  and  in- 
terest, or  to  return  or  deliver  the  bonds  and  coupons.  Tbe  action  was 
broQgfat  for  the  alleged  conversion  of  these  bonds  and  ooupona.  The  defend- 
ants in  their  answer  admit  the  tender  and  demand.  They  denj  tbe  all^a- 
tions  respecting  tbe  ownersiiip  of  tbe  bonds  by  Samuel  O.  Jones,  and  tbe  re- 
lations claimed  to  have  existed  between  Samuel  G.  Jones  and  Henry  H. 
Walker  with  respect  to  such  bonds,  and  the  amount  of  tbe  alleged  indebted- 
ness of  Jones  to  Walker.  But  they  technically  admit,  by  failing  to  deny,  that 
tbe  bonds,  on  or  about  tbe  Ist  day  of  October.  1886,  were  transferred  or  de- 
livered by  Walker  to  them  as  security,  without  the  knowledge  or  consent  ot 
Junes,  the  owner  tliereof.  They,  however,  set  up  affirmatively,  as  a  distinct 
defense,  that  in  the  year  1882  the  defendants,  then  being  bankers  and  tookers 
in  the  city  of  New  York,  in  the  course  of  business  advanced  and  loaned  to 
Henry  H.  Walker  certain  sums  of  money,  and  recelTed  from  him,  to  be  held 
as  collateral  security  for  tbe  repayment  of  sums  so  loaned,  the  bonds  in  qntB- 
Uon  and  other  securities,  and  that  they  had  no  noUce,  knowledge,  or  Infor- 
mation as  to  who  was  the  lawful  owner  or  holder  thereof,  and  that,  when 
they  received  noUflcation  that  tbe  bonds  did  not  belong  to  tbe  plaintiff,  there 
was  still  a  bakuice  due  from  Walker  on  account  of  the  loan  made  to  him.  and 
that  there  vas  still  at  the  lAms  that  the  answer  was  inta-posed  an  amount 
due  them  lar^ly  In  excess  of  tlie  aggregate  market  value  of  all  the  seoariUes 
held  by  them,  including  said  bonds.  At  the  trial  it  appeared  in  evidence 
that  tbe  bonds  in  question  were  deliTered  by  Walker  to  tbe  defendants  as 
margin  on  a  general  account  Walker  had  with  them,  and  upon  which  there 
was  an  apparent  balance  against  him  at  the  time  of  the  delivery  of  Uie  bonds 
in  a-very  large  sum,  exceeding  the  value  of  all  the  securities  they  held  as  col- 
lateral, and  that  this  speculative  account  was  continued  for  several  years 
i^r  1882,  and  that  these  bonds  were  continuously  held  during  the  whole 
currency  of  that  aoooont.  The  date  of  the  deposit  of  these  bonds  becomes 
important  In  view  of  one  of  the  questions  arising  upon  the  appeal.  The 
learned  justice  at  tbe  trial  permitted  the  defendants  to  show,  notwithstand- 
the  condition  oi  the  answer,  that  these  bonds  were  not  transferred  and 
delivered  to  the  defendants  on  or  about  tbe  1st  day  of  Octobar,  1886,  but  in 
tlie  year  1882,  and  that  they  were  held  as  margin  on  a  general  aooount  ex- 
tending from  and  before  Beeember,  1882,  and  oontinoing  until  the  action 
was  brought.  It  la  claimed  tlut,  under  the  condition  <a  the  pleadings,  it 
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was  error  on  the  part  of  the  lArned  judge  to  allov  tblfl  evldenca  to  be  given, 
but  it  is  quite  apparent  that  on  the  ralfngs  made  ttie  Whole  case  was  put  be- 
fore the  jury  on  the  afflrmatiTe  defense  set  up  in  the  answer,  and  that  then 
was  no  surprise  caused  to  the  plaintiff,  for  the  particiftar  defense  uTas  plainly 
stated  and  indicated  in  the  answer,  and  after  all  the  evidence  was  in' an 
amendment  was  allowed  to  conform  Che  answer  to  the  proofs;  and  therefore 
we  think  that  there  was  no  sncb  error  In  the  ruling  of  the  court  in  this  re- 
gard as  would  compel  a  reversal  of  ihe  Judgment  on  the  ground  claimed. 
The  case  of  FUtsehmann  v.  Stern,  90  K.  Y.  110,  we  do  not  retard  as  control- 
ling this  ander  Its  speolal  olreamstanoes,  and  in  view  of  wliat  Was  done  at 
the  trial. 

This  brings  us  to  the  consideration  of  the  substantial  question  Of  law  pre- 
sented by  the  record.  On  the  entire  proof,  the  learned  judge  at  circuit  di- 
rected a  verdict  for  the  defendants,  holding  that  thej  acquired  a  good  title  to 
the  bonds  as  against  Walber  nni  the  plaintiff,  and  that  there  was  nothing  to 
go  to  the  jury  under  the  issues  hs  fntmed  by  the  pleadings  when  conformed 
to  the  proofs.  With  reference  to  this  aspect  of  the  case,  it  is  strenitously 
urged  by  the  appellants  th»t  the  defendants,  under  the  pleadings  and  proofs, 
are  not  bona  fide  holders  of  the  securities,  the  subject  of  this  action.  These 
are  bonds  virtually  payable  to  bearer,  and  it  Is  claimed  by  the  appellant  that 
their  use  in  the  particular  transaction  under  consideration  is  controlled  by  the 
general  principles  of  law  relating  to  the  diversion  of  negotiable  paper,' and 
that  the  defendants  could  acquire  no  other  or  different  rights  than  would 
have  been  acquired  by  them  had  promissory  notes  been  given  them  as  collateral. 
We  may  assume,  for  the  purposes  of  this  apt>eal,  that  these  bonds  are  to  be 
treated  as  negotiable  paper  would  be,  and  that  a  pledge  of  them  as  security 
for  an  antecedent  debt  of  Walker  to  the  defendants  would  not  be  valid  as 
Hsainst  the  real  owner,  except  to  the  extent  of  an  advance  actuully  made  at 
the  time  of  the  deposit.  But  we  do  not  consider,  in  view  of  the  nature  of  the 
transaction  had  between  the  defendants  and  Walker  respecting  these  bonds, 
that  they  were  pledged  for  an  antecedent  indebtedness  in  the  manner  or  under 
circumstances  that  would  render  applicable  the  rule  respecting  diverted 
paper.  It  fully  appeared  that  there  was  a  current,  unadjusted  account  of 
Walker  with  the  defendants,  and  that  It  was  the  ordinary  account  of  a  cus- 
tomer with  his  broliers,  who  bought  and  carried  for  him  securities  upon 
margin.  There  was  no  liquidated,  fixed,  or  presently  enforceable  indebtedness 
at  all.  It  was  a  transaction  not  completed,  and  by  which  the  defendants  were 
bound  to  carry  the  account  until  default  was  made  by  Walker  in  placing  with 
the  defendants  such  money  or  securities  by  way  of  margin  as  they  were  enti- 
tled to  demand.  They  applied  to  him  for  more  margin,  and  the  result  of  his 
depositing  the  securities  with  them  under  such  circu instances  was  precisely 
ttie  same  as  If  they  had  been  originally  deposited  in  the  transactions,  or  for 
the  account  which  tliey  were  carrying,  and  when  this  deposit  was  made  the 
defendants  bound  tbemBelves  to  the  continuance  of  the  account.  They  could 
not  sell  any  of  the  stocks  they  had  bought  Tor  Walker,  and  a  consideration 
sufficient  to  supjiort  the  pledge  was  furnished  in  their  maintaining  the  ac- 
count for  him.  We  think  tlie  learned  judge  In  the  court  below  was  entirely 
rigiit  in  his  oharacterization  of  these  transactions  as  not  being  ordinary  loans, 
and  that  "the  plain  object  of  the  transaction  was  to  secure  the  defendants,  and 
to  enable  Walker  to  contiuue  his  speculative  account  without  submitting  to 
the  loss  which  would  result  to  Iiim  had  his  stocks  been  sold  on  a  declining 
market  fur  the  want  of  a  sufficient  margin."  We  must  take  into  considera- 
tion the  nature  of  the  general  account  which  existed  between  the  defendants 
knd  Walker,  and,  so  doing,  it  cannot  in  any  just  sense  be  said  that  these  nty 
gotiable  bonds  were  given  as  security  for  an  antecedent  debt,  but  they  were 
furnished  to  be  ufled  as  general  security  on  transactions  which,  although  they 
bad  originated  before  the  bonds  were  thus  given  as  security,  nevertheless  bad 
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not  reached  a  point  at  which  an  enforceable  Indebtednesa  had  acerned  abw- 
Intely,  but  only  one  which  would  have  accrued  afler  adllng  the  securities  or 
■tockB  carried*  had  Walker  failed  to  furnish  money*  or  otherwise  pro  ride 
margin  for  the  continuance  of  the  acconnt. 

it  is  contended,  however,  further  by  the  defendants  that,  even  if  thejM 
assume  the  obligation  to  further  carry  Walker's  speculative  account  byre> 
ceiving  the  bonds  in  suit,  they  were  only  holders  for  value  to  the  extenli^ 
the  liability  which  they  actually  incurred  at  that  time  by  such  obligation  to 
hold  the  securities,  and  not  for  any  liabllily  arising  out  of  their  sutweqnent 
transactions.  But  here  agnin  we  must  have  regard  to  the  nature  of  the 
transHCtions  had  between  the  defendants  and  Wulker.  The  Irands  in  ques- 
tion were  not  pledged  as  collateral  for  any  one  particular  item,  but  for  the 
whole  general  account.  That  is  distinctly  testified  to  by  Mr.  Tilghman.  It 
is  true  that  Mr.  Walker  testified  that  they  were  given  for  no  other  purpose 
than  as  additional  security  for  a  loan  whlch*he  then  had  with  the  firm,  and 
upon  which  they  held  other  securities  as  collateral.  But  it  is  apparent  from 
the  account  and  the  transHctions  themselves  that  these  particular  iMnds.  with 
other  securitiffl*  were  intended  to  cover  all  the  transactions  that  entered  Into 
the  speculative  account  at  the  time  they  were  given,  and  the  pledge  was  in- 
tended as  security  for  whatever  transactions  might  he  had  onder  that  gen- 
eral accouijt,  and  the  advances  made  by  the  brokers  on  such  aubeequetit 
transactiooa,  and  until  they  were  notiOed  of  the  real  ownership,  were  on  the 
faith  of  the  pledge  of  such  securities,  and,  under  the  pecuiiHr  and  exertional 
situation  of  the  parties,  such  advances  as  were  made  from  time  to  time  until 
the  notification  referred  to  was  given  must  be  regarded  as  having  been  ape- 
cifically  made  upon  the  faith  of  the  pledge.  On  the  whole  evidence  wa  are 
of  <9inion  that  the  direction  of  the  verdict  was  correct,  and  that  tbe  judg- 
ment should  be  affirmed*  with  coats. 


Shbahan  v.  Kational  Steamship  Co.*  limited. 

(Supreme  Court,  Omerai  Term,  First  Department.   Kovember  18,  iSOi.} 

1.  Hauciods  Frobbcction— Pbobablk  Caubb— Actihs  on  Shbripp's  Reruu. 

Plaintiff,  In  an  action  for  malicious  proseoatioD,  had  been  passengw  agsnt  for 
dateodant,  a  ateamahlp  company,  and  had  had  ttclcets  Intnistea  to  him  \tj  detend- 
ani.  Defendant,  believing  the  tickets  to  be  still  in  his  possession,  brought  an- 
aotlon  of  replevin  to  obtain  possession  of  them.  Tbe  sheriff  rotumed  that  the  tick- 
ets bad  been  eloigned,  and  defendant  obtained  plaintUTs  arresk  fiietd.  thaS  d»- 
tendant  had  probable  causa  tcr  obtaining  the  arrest 
%  Buia— I'aoor  or  MALioa— STAOATiHe  Arrbst. 

The  fact  that  the  order  of  arrest  was  finally  vacated  does  not  show  that  detendant 
acted  maliciously  In  obtaining  it. 
t,  Bamb— JuneKBHT  nc  Previous  Acnox. 

■The  fact  that  defendant  obtained  in  another  aettoa  a  Judgment  against  j^nttlT 
for  a  large  sum  of  money  for  tickets  held  by  bim  Is  a  olrmimstance  to  show  that 
tliere  was  no  malioe  on  defendaot's  pari^  la  Institntlng  tbe  replevin  sulk 

^  BviDBNCB — COMPBTBKOT — PROOV  AdDDOBD  BT  AdVBRSB  PiaTT. 

Where  plaintiff  reads  in  evidence  one  of  the  flndlags  of  ttie  referee  In  anotbir- 
snit  between  the  parUes,  defendant  Is  entitled  to  read  the  renudnlag  enTlT^ga, 

Exceptions  from  circuit  court.  New  York  oounty. 

Action  by  Patrick  Sheahan  gainst  the  National  Steiimship  Company,  Lim- 
ited, to  recover  damages  for  malicious  prosecution.  Judgment  was  rendered 
dismissing  the  complaint,  and  plaintiff's  exceptions  were  ordered  to  be  hvanl 
in  the  first  instance  at  general  term.    Exceptiona  overruled. 

Argued  before  Van  Ukunt.  P.  J.,  and  O'Brien  and  Lawbknok*  JJ. 

B,  Doran  KiUian  and  DmU  MoMcUutn,  tax  appellant.  John  Ch^tooott, 
tax  raepondent. 

Lawbbnos,  J.  Tbe  plaintiff,  prior  to  tbe  26th  day  of  February.  I876» 
had  been  for  a  long  time  In  the  employ  of  the  defendant  as  a  general  pas.- 
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Sanger  agent  tor  tbe  wIliDg  of  tlck«ti  for  passage  on  the  steamships  of  the 
defendant,  entitUng  the  persons  named  in  said  tickets  to  passage.  His  em- 
ployment was  b7  parol,  and  in  the  coarse  of  such  business  he  employed  a 
number  of  eubagente,  and  recelred  from  the  dotendant  a  oertiUn  commis- 
aion  for  the  tickets  so  sold.  He  alleges  that  on  the  26th  of  Febrnary,  1876, 
the  defendant  malioiously.  Intending  and  contriving  to  Injure  him,  without 
Just  or  probable  cause,  caused  and  procured  a  certaia  civil  action,  in  which 
the  said  defendant  was  plaintifC  and  this  plaintiff  was  defendant,  to  be  com- 
menced in  this  court,  and  in  said  complaint  falsely,  maliciously,  and  with- 
out just  and  probable  cause  alleged  that  the  plaintiff  detained  8,816  pes- 
aage  tickets*  which  were  Its  property,  and  demanded  judgment  for  the  poa- 
«esaloD  of  the  same,  and  that  In  truth  and  in  fact,  at  the  commencement 
of  said  action,  he  did  not  d^ain  any  of  the  property  of  the  defendant.  He 
avera  that  the  said  prosecution  was  terminated  In  plaintiff's  favor  by  a 
judgment  dismissing  the  complaint  on  the  merits,  with  costs.  He  further 
alleges  that  on  or  about  the  1st  of  March,  1876,  the  defendant,  further  ma- 
liciously intending  and  oootrivlng  to  Injure  the  ptaintifl,  with  malice  and 
without  just  or  probable  cause,  procured  and  caused  to  be  procured  and 
made  by  several  of  its  officers,  agents,  and  servants  several  affidHvits  in  aaid 
action,  in  which  It  was  falsely,  maliciously,  and  without  probable  cause  al- 
leged that  certain  property  belonging  to  the  steamship  company  was  wrong- 
fully detained  by  the  plaintiff,  and  tliat  on  said  aStdavlts  an  order  of  ar- 
rest was  Issued  against  him,  whereby  the  sheriff  of  the  city  and  county  of 
New  York  was  directed  to  arrest  him,  and  that  his  ball  whs  therein  fixed 
at  910,000,  and  that  thereunder  his  arrest  was  procured,  and  tiiat  he  was 
imprisoned  In  jail  for  the  space  of  69  days,  in  default  of  said  bail.  Then 
follows  an  allegation  that  all  this  was  done  by  the  defendant,  its  agents,  etc.. 
without  probable  cause,  and  tliat  the  plaintiff  was  compelled  to,  and  did.  un- 
til the  determination  and  judgment  in  his  favor,  expend  large  sums  of  money, 
and  incur  great  liability  to  pay  money,  in  the  necessary  dfSense  against  said 
arrest,  and  in  procuring  the  annulment  of  the  same.  The  defendant  in  its 
answer  admitting  that  it  commenced  the  action  referred  to  tn  tbe  com- 
plaint, and  that  it  procured  the  order  of  arrest  therein  stated,  avers  that 
the  plaintiff  Delected  to  make  we^y  reports,  wbicli.  by  the  terms  of  his 
agreement  with  the  defendant,  he  whs  required  to  make,  of  the  sale  of  said 
tickets  intrusted  to  htm,  and  that  after  his  discharge  in  October,  1875,  he 
continued  to  sell  and  dispose  of  such  tickets,  without  the  defendant's  knowl- 
edge or  consent.  It  alleges  that  In  the  action  brought  for  the  recovery  of 
the  tickets  a  requisition  was  Issued  to  the  sheriff  of  the  county  of  New  York 
to  take  the  same  from  the  plaintiff,  and  deliver  them  to  the  defendant;  that 
the  said  sheriff  certified  and  made  return  that  said  tickets  had  been  Signed, 
removed,  concealed,  or  disposed  of,  so  that  he  could  not  find  tbe  same;  and 
that  thereupon  the  order  of  arrest  referred  to  in  the  complaint  was  made, 
which  said  order  of  arrest  was  eventually  vacated,  it  is  further  averred 
that  said  action  was  brought,  and  said  order  of  arrest  obtained,  on  advice  of 
counsel,  and  that  in  another  action,  in  the  superior  court  of  the  city  of 
New  York,  brought  by  the  plaintiff  against  tlie  deft^ndant  for  the  settle- 
ment and  adjustment  of  the  matters  and  accounts  betwet^u  tlie  parties,  judg- 
ment was  rendered  in  favor  of  the  defendant  against  tlie  said  plaintiff  for 
tilt*  sum  of  98.915.16,  which  said  Judgment  was  affirmed  by  the  general 
term  of  the  aaid  superior  court,  and  that  an  appeal  taken  therefrom  by  (he 
plaintiff  was  flnally  dismissed  by  the  court  of  appeals. 

It  was  stated  by  the  counsel  for  the  plaintiff,  upon  the  trial  of  this  action, 
that  it  is  an  action  for  malicious  prosecution,  and  after  hearing  a  large  amount 
of  testimony,  and  having  received  much  documentary  evidence,  the  court 
finally  dismissed  the  plaintiff's  com|ilaint,  on  the  ground  that  tliere  was  not 
sufficient. evidence  of  want  of  probable  cause  for  the  bringing  of  the  replevin 
anit  to  sustain  an  action  tm  malicious  piosecutioa.   To  the  ruling  of  the 
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eonrt  dlsmlwlng  the  oomplatnt  the  plaintiff  duly  excepted,  and  the  case  flones 
before  ns  upon  tbat  exception,  and  oertiiin  exceptions  tiAen  dnriog  the  oonrse 
of  the  trial  to  the  rallngs  of  the  court  upon  quesUtms  of  evldenoe.  For  the 
successful  maintenance  of  an  action  of  this  character  It  is  essential  that  the 
plaintiff  should  establish  tbntthe  solt  claimed  to  have  been  malicious  was  in- 
stituted without  probable  cause,  and  tbat  there  was  malice  in  its  iustitatlon. 
and  tbnt  such  suit  had  been  terminated  In  the  plaintiff's  favor.  It  is  shown 
fn  this  case  that  the  action  of  replevin  brought  by  the  defendant  against  Uie 
plaintiff  WHS  terminated  in  bis  favor,  and  the  remaining  qneation  therefore 
is  whether  that  suit  was  Instituted  maliciously,  and  without  probable  cause. 
It  Is  elementary  that  the  question  as  to  what  facts  and  circnmstaocee  amount 
to  probable  cause  is  a  purely  legal  question,  and,  if  there  Is  no  controversr 
about  the  fttctB,the  question  whether  the  facts  proven  show  want  of  probable 
eause  Is  exclusively  for  the  court.  The  record  in  this  case  upon  the  oonoeded 
facts  clearly  establishes,  to  our  satlsfaetion,  that  there  wss  probable  cause  for 
the  institution  of  the  action  of  replevin,  and  that  the  defendant  waa  not  actu- 
ated by  malice  in  bringing  It.  The  plaintiff  for  many  years  was  the  agent 
of  the  defendant.  He  was  behind  in  his  returns.  The  defendant  had  been 
unable  to  obtain  a  settlement  of  his  accounts,  or  a  return  of  tbe  tickets  in- 
trusted to  him,  and  supposed  by  it  to  be  in  bis  possession.  When  the  sheriff 
returned  tbat  the  tickets  had  been  eloigned,  removed,  ooncealed,  or  disposed 
of,  and  that  he  could  not  find  or  take  tlie  same,  the  defendant,  we  think,  was 
justified  in  obtaining  the  order  of  arrest,  and  had  probable  causefor  applying 
for  the  same;  and  tbe  mere  fact  that  the  order  of  arrest  was  finally  vacated 
does  not  show  that  the  defendant.  In  obtaining  tbat  order  of  arrest,  was  actu- 
ated by  malice.  The  record  shows  that  in  another  action  in  tbe  superior 
court,  brought  by  the  plaintiff  to  obtain  an  accounting,  judgment  for  a  large 
amount  was  rendered  in  favor  of  the  defendant.  That  judgment  neceesarily 
establishes  that  at  the  time  of  the  commencement  of  the  replevin  suit,  and  of 
the  obtaining  ot  the  order  of  arrest,  the  plaintiff  In  this  action  was  largely  in- 
debted to  the  defendunt  for  moneys  which  bad  been  received  by  blm  in  a  fidu- 
ciary capacity,  and  goes  very  far  to  show  that  there  was  no  malice  on  the 
part  of  the  defendant  In  instituting  the  replevin  suit.  We  therefore  think 
that  the  plaintiff  has  failed  to  establish  the  want  of  probable  cause  which  is 
the  essential  ground  of  tbe  action  for  mnlicious  prosecution.  Tbe  burdwi  at 
proof  in  such  cases  is  upon  the  plaintiff  to  prove  a£Brmatively  that  the  de- 
fendant had  no  ground  for  commencing  the  prosecution,  and  In  that  respect 
It  seems  to  us  that  he  has  failed. 

The  counsel  for  the  appellant  In  his  points  has  only  argued,  after  discuss- 
ing the  general  question  of  the  liability  of  the  defendant,  four  exceptions  to 
the  rulfngs  of  the  learned  justice  who  presided  at  the  circuit  In  r^rd  to  the 
admission  or  rejection  of  evidence.  It  Is  claimed  tbat  the  justice  erred  in  ad- 
mitting in  evidence  the  findings  of  the  referee  in  the  superior  court  suit  be- 
tween these  parties.  The  plain  answer  to  that  proposition  is  that,  before  the 
admission  of  those  findings,  the  plaintiff  had  himself  read  in  evidence  one  of 
the  findings  of  the  referee.  It  was  but  just,  therefore,  to  allow  the  defend- 
ant  to  rend  in  evidence  the  remaining  findings. 

Tbe  next  exception  relates  to  the  exclusion  of  an  answer  to  the  question  as 
to  what  were  the  violations  of  the  laws  of  what  was  called  tbe  "Conference," 
and  what  was  the  conference.  We  regard  the  question  as  Imnuterial.  and 
find  no  error  in  the  ruling  of  the  court  in  respect  thereto.  In  fact,  it  appears 
at  a  later  stage  of  the  case  that  the  plaintiff's  counsel  subsequently  objected 
to  any  proof  in  regard  to  these  rules,  on  tbe  ground  tbat  they  were  In  writing. 
Whether  they  were  or  not,  we  do  not  think  that  the  evidence  had  any  mate- 
rLility  upon  the  question  of  probable  cause. 

In  our  view,  too,  it  was  immaterial  as  to  what  was  the  oldest  prepaid  ticket 
out  of  the  3,858  claimed,  which  the  defendant  demanded  of  tbe  plaintiff. 
The  fact  was  conceded  that  there  had  been  a  demand  for  8,858  tlcketa.  and. 
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even  If  the  ruling  was  erroneous,  it  appeared  at  a  subsequent  stage  of  the  case 
that  tlie  plaintiil  had  recelTed  prepaid  tickets  to  the  nDmber  of  650  from  bis 
^pointeee,  which  he  had  torn  up  and  thrown  into  the  waste  basket.  The  re- 
tention of  those  tickets  alone  would  have  Justified  the  action  of  replevin,  and, 
even  if  there  was  a  mistake  In  the  number  of  the  UckeCs  claimed  by  the  de- 
fendant, we  do  not  thiuk  that  that  mistake  Indicated  maliee  on  the  put  o<  the 
defoidant  in  bringing  the  replevin  suit,  nor  that  it  tended  to  eatabliab  want  of 
probable  cause. 

The  last  exception  Is  as  to  the  overruling  of  the  objection  ot  the  plaintiff  to 
the  reception  in  evidence  of  the  letto-  dated  Jnly  1, 1876.  addressed  1^  Hurst, 
the  general  manager  of  the  defendant,  to  the  plaintiff.  As  that  letter  was  a 
simple  request  to  the  plaintiff  to  send  the  balance  of  the  outward  accounts  to 
the  end  of  Jane  26th,  jEor  the  reason  that  the  defendant  was  waiting  for  the 
plaintiff's  reports  to  dose  Ita  books,  it  may  have  been  material,  as  showing  a 
demand  by  the  defendant  upon  the  plaintiff;  but  even  If  enoneously  admitted, 
it  could  have  no  effect  upon  the  final  result  which  was  reached  by  the  conrt 
in  dismissing  the  oomplaint.  On  the  whole  record  we  are  of  the  opinion  that 
the  plaintiff  failed  to  establisli,  upon  the  trial  of  this  action,  either  malice  on 
the  part  of  the  defendant,  or  that  there  was  a  want  ct  probable  cauae  in  the 
brining  of  the  action;  and  it  foUows  that  the  exceptions  of  the  plaintifl 
should  be  overruled,  and  judgment  rendered  (or  the  defendant,  with  ousts 
and  disbursements.  All  concur. 


Herbebt  et  al.  o.  UhIh 
(Supreme  Court,  Qtneral  Term,  Firet  Departmmt.   November  18, 1899.) 

1.  CoBPOKATioivs — Actions  aoainst  Stockholdbbs— Bvisbkoh  or  Liibujtt. 

Wher&  In  a  lult  against  a  stockholder  of  a  corporaUon  to  recover  for  a  debt  oon- 
traoted  by  the  oonofBtlon,  the  existence  of  the  oorpontlon  Is  admitted,  and  ita 
Indabtedneie  to  plunUft»  on  a  debt  due  and  payable  within  one  year  from  Its  oon- 
traotion  Is  proved,  and  the  suit  to  recover  that  debt  was  brought  agrinst  the  cor- 
poratioD  wlthio  one  year,  and  Judgment  regularly  obttiued,  aac  an  execution 
Issued,  which  has  been  returned  wholly  unsatlsUeo,  the  evidence  1*  eoffloient  to 
eataUish  a  prima  faoU  liabUitgr  on  the  part  of  XbB  atockholder. 

S.  Saiib— PLSADnro. 

Where  it  is  alleged  in  the  complaint  that  defendaot  was  a  stockholder  in  the  oor- 

K ration  at  Uie  time  the  debt  was  contracted,  aod  the  auswer  admits  that  ha  has 
an  a  stockholder,  but  disclaims  any  knowledge  concemtng  the  deb^  and  denies 
it,  Uli  an  admission  that  lie  was  a  stockholder  at  tlia  time  menUonad. 
a.  Baiib— CoiiTitAOTS--8BBTicaft— Patkbkt  wtth  Stock. 

ThoQgh  stock  may  be  issued  In  payment  for  services  rendered  a  ooriMratlon,  yet^ 
where  toe  evidence  shows  that  one-lifth  of  the  whole  capital  stock  of  a  company  u 
loaned  to  a  party  for  the  promotion  of  its  incorporation,  the  court  should  alfow  the 
Jury  to  determine  whether  the  eervioes  performed  were  falrfy  worth  the  amount 
of  atook  issued  in  alleged  payment  thereof,  and  wtiettier  the  transaction  waa  made 
in  good  faith. 
^  ArpiAL— pRBsuupnoxB. 

Where  the  record  does  not  show  that  a  certificate  was  put  in  evldeaoe  on  the 
trial  that  the  wliole  amount  of  the  capital  stock  had  been  rally  paid  in,  in  aooord- 
anoe  with  the  statutory  requirements,  the  appellate  ooart  cannot  assnme  that  anch 
certlBcate  tias  been  filed,  even  though  ooansel  olalms  in  hie  brief  that  tlie  eartifioate 
was  produced  on  the  trial,  and  examined  by  the  court,  but  not  fonnally  put  la  evi- 
dence. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Henry  L.  Herbert  and  Gilbert  I.  Herbert  against  Edward  Uhl, 
as  stockholder  in  tlie  Consumers'  CohI  Company,  an  insolvent  corporation, 
for  an  alleged  indebtedueas  uf  that  corporation  to  plaintiffs.  From  a  judg- 
ment dismissing  the  complaint,  plaintiffs  appeal.  Beveraed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Bbien  and  Lawbknoe,  JJ. 

Lamed,  Warren  &  Knapp,  {Tra  D.  Warren,  of  counsel.)  for  appellants. 
ffoepsJ  dk  Raegmer,  {Louit  C,  Haegener  and  R,  L.  Maynard,  of  counsel.)  for 
respondent. 
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IiAWBKKOE,  J.  The  action  Ifl  brongbt  against  the  defendant  as  a  stock- 
holder of  the  corporation  known  as  the  Consumers*  Coal  Cumpany,  wbicb  was 
organized  under  the  general  manufacturing  act  of  1848,  and  the  seveml  acts 
of  the  legislature  extending  and  amending  said  act.  In  the  complaint  It  Is 
averred  that  between  the  14th  daj  of  October,  1889.  and  the  28th  dajrof  Oc- 
tober, 1889,  both  dates  Inclusive,  plaintlfts  sold  and  delivered  to  the  said 
Consumers*  Coal  Company,  at  its  request.  In  said  city,  certain  goods,  wares, 
and  merchandise,  consisting  of  coal,  at  a  price  agreed  upon,  and  amounting 
in  the  aggregate  to  the  sum  of  •1,154.66.  It  is  further  averred  that  the  said 
company  contracted  to  pay  that  sum  Immediately  upon  the  delivery  of  said 
coal,  which  was  within  one  year  from  the  time  the  debt  was  contracted;  that 
suit  was  commenced  by  the  plaintifTs  upon  aaid  debt,  and  judgment  therefw 
was  duly  recovered,  in  the  city  court  of  Kew  York,  on  the  6th  day  of  Decem- 
ber, 1889,  in  the  sum  of  Sl.297.50;  that  transcript  of  said  Judgment  was 
duly  docketed  in  the  office  of  the  clerk  of  the  city  and  connty  of  Kew  Toric. 
and  an  «ceootlon  thereupon  dulj^  issued  to  the  sheriff  of  said  city  and  county, 
which  execution  was  returned  wholly  unsatistied,  and  that  no  part  of  awd 
sum  has  ever  been  paid  to  plaintiffs.  The  defendant,  fn  his  answer,  admits 
the  incorporatEoD  of  the  company,  and  "that  he  was  a  stockholder  of  said  com- 
pany." He  denies  an  allegation  in  the  complaint  to  the  effect  that  the  whole 
of  the  capital  stock  fixed  and  limited  by  the  certificate  of  incorporatioD  had 
never  been  paid  in,  and  that  no  proper  ^ertiUcate  stating  the  amount  of  the 
capital  had  ever  been  recorded  in  the  office  of  the  county  clerk;  and  generally 
he  denies  all  knowledge  or  information  and  belief  as  to  the  alleged  transac- 
tion between  the  plaintiffs  and  the  corporation  upon  which  the  judgment 
hereinbefore  referred  to  was  obtained.  At  the  conclusion  of  the  testimony 
the  defendant's  counsel  moved  to  dismiss  the  complaint,  among  other  grounds, 
on  the  ground  that  the  plaintiffs  have  not  made  out  a  cause  of  action  against 
the  defendant,  the  stockholders*  liability  having  ceased  immediately  upon  the 
filing  of  a  certificate  of  the  full  payment  of  the  capital  stock;  that  such  a  cer- 
tificate had  been  filed  in  this  case;  and  that,  unless  the  plaintiffs  could  show 
that  there  was  some  falsity  with  reference  thereto,  thai  the  property  purchased 
for  the  use  of  the  company  was  purchased  at  an  exorbitant  figure,  and  with 
fraudulent  Intent,  to  evade  the  statute,  they  have  not  made  out  their  case- 
To  the  ruling  of  the  court  granting  that  motion  the  plaintiffs  excepted. 

It  seems  to  us  that  the  plaintiffs  at  the  time  they  rested  their  case  had  estab- 
lished a  prima  f  dole  liability  upon  the  part  uf  the  derendant.  The  existence  of 
the  corporation  was  admitted.  The  indebtedness  of  the  corporation  to  the 
plaintiffs  had  been  proven.  That  the  debt  was  due  and  payable  within  one 
year  from  its  contrHCtion  was  also  proven.  The  suit  to  recover  that  debt  was 
brought  within  one  year.  Judgment  was  regularly  obtained  in  that  action, 
and  execution  Issued  on  said  judgment  had  been  returned  wholly  unsatisfied. 
It  is  claimed  on  the  part  of  the  defendant  that  the  plaintiffs  had  failed  to  show 
that  the  defendant  whs  a  stockholder  at  the  time  the  debt  was  contracted  by 
the  corporation.  This  position,  we  think,  is  erroneous.  It  is  distinctly 
alleged  in  the  complaint  that  the  defendant,  at  the  time  when  said  debt  was 
made  and  contrHcted,  was  a  stockholder  of  the  said  Consumers*  Coal  Com- 
pimy,  and  owned  200  shares  of  the  stock  of  said  company,  of  the  par  value  of 
95  per  share,  being  of  the  par  value  of  SI, 000  In  the  aggregate.  The  defend- 
ant, in  his  answer,  ailmits  that  he  was  a  stockholder  of  said  company,  and 
denies  any  knowledge  or  Information  sufficient  to  form  a  belief  as  to  any  and 
all  other  material  allegations  in  the  sixth  count  or  subdivision  In  said  com- 
plaint, and  therefore  denies  the  same.  This  is  an  admission  that  the  defend- 
ant was  a  stockholder  at  the  time  stated  in  the  sixth  subdivision  of  the  com- 
plaint, and  it  seems  to  us  that  the  defendant  can  not  contend  that  the  attempted 
denial  with  which  that  admission  Is  coupled  puts  the  plaintiffs  upon  proof  as 
to  the  time  when  the  defendant  became  a  stockholder  of  the  company.  If  ha 
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vas  a  stockholder,  he  wu  a  stockholder  at  the  Hme  mentioned  In  the  com- 
p1aint»  or  at  least  the  defendant  is  estopped  from  denying  that  he  was  such 
stockholder.  In  the  absence  of  a  positive  denial  that  he  was  such  stockholder 
■at  the  time  therein  mentioned.  We  think,  too,  that  the  plaintiffs  had  estab- 
lished) when  the  evidence  closed,  h  prima  faxA^  case,  which  called  upon  the 
-defendant  for  the  answer,  if  answer  be  hut,  to  the  platntiiEB'  claim  ander  the 
statute.  Wldle  It  is  true,  under  the  decisions  which  are  referred -to  by  the 
respondent  in  his  brief,  that  stock  may  be  Issued  in  p»ment  for  servict-s  ren- 
dei«d  to  the  company  (see  Veecter  v.  Mudgett,  95  K.  x .  296)  if  U)e  evidence 
that  the  amount  of  stock  Issued  for  such  alle^d  services  Is  grossly  In  excess 
of  the  fiiir  value  thereof,  the  plaintiff  has  at  least  the  right  to  go  to  the  Jury 
upon  the  question  whether  such  services  were  actually  rendered,  whether  they 
were  fitirly  worth  the  amount  of  stock  Issued  in  nlleged  payment  thereof,  or 
vhether  the  Issuance  of  stock  for  alleged  services  was  not  In  fftct  an  evasion 
4>f  the  statute.  The  evidence  In  this  case  shows  that  20,000  shares  of  the 
stock  of  the  company  were  issued  to  Mr.  Schenck  for  general  promotion  and 
other  things,  and  that  he  never  paid  a  cent  for  it.  It  may  well  be  claimed 
that,  even  under  the  decisions  relied  upon  by  the  defendant's  counsel,  serv- 
ices in  the  promotlun  of  a  company  are  not  such  as  the  company  Is  author- 
ized  to  pay  for  by  the  issuance  of  stock.  But  whether  that  be  so  or  not.  the 
Saauance  of  one  Hfth  of  the  whole  capital  stock  to  Schenck  for  the  proiuotion 
of  the  incorporation  of  the  company  strikes  us  as  being  so  excessive  as  to  have 
at  least  rendered  it  incumbent  upon  the  court  to  submit  the  hona  fidn  ot  the 
transaction  to  the  consideration  anil  determination  of  the  jury. 

The  record  does  not  show  that  a  certi&ratte  that  the  whole  amount  of  the 
capital  stock  had  been  fully  paid  In.  in  accordance  with  the  statutory  require, 
roenta.  was  put  In  evidence  on  the  trial.  It  is  claimed  by  the  respondent  in 
bis  poinls  tliat  such  certiHcate  was  produced,  and  examined  by  the  court,  but 
not  pal  formally  in  evidence. '  We  are  to  go  by  the  record  in  this  case,  and 
cannot  assume,  in  the  absence  of  any  statement  in  the  record  that  such  cer^ 
tlricate  had  been  Qled.  that  it  whs  tiled.  We  are  therefore  of  the  opinion  that 
it  was  error  to  dismiss  the  cumplaint;  that  the  case  should  at  least  have  been 
submitted  to  the  jury  upon  the  question  of  the  bona  fides  and  fairness  of  the 
issuing  of  the  20,000  shares  of  stock  to  Sohenck;  and  that,  therefore,  the 
judgment  should  be  reversed,  and  a  new  trial  should  be  ordered,  with  costs 
■and  disbursements  to  appellanta. 

Van  Bbuht.  P.  i.  I  concur  I  n  result.  The  statute  does  not  require  filing 
■eertificate  where  stock  is  issued  for  properlty. 

O'BSJXK,  J.,  concurs  in  result. 


Ketchah  v.  Elliott. 

(Supreme  Court,  Qtmeral  Term,  f^rst  Department   November  18,  1899.) 

■JuuGintXT — Sbttino  Aside  Dbpaui.t— Cokditiohs— Costb. 

An  order  of  arrest  was  issued,  1250  deposited  In  lien  of  bftil,  and  default  Jndff- 
ment  taken  for  t897.ie,  and  the  deposit  was  applied  to  ibe  execution,  the  default 
was  vacated  at  apeclal  term,  and  defendant  required  to  pay  tlO  costs,  and  platnttll 
to  return  the  money  received  on  execution.  Heid,  that  plaintiff  ahould  not  have 
been  required  to  refund  the  money,  but  the  Judgment  Bhould  stand  as  security 
until  flual  trial,  and  defendant  should  have  been  required  to  pay  plaintUTa  dla- 
bursements  in  addition  to  the  costs. 

Appeal  from  special  term,  New  York  county. 

Action  by  Mary  M.  Ketcham  against  William  E.  Elliott.  Order  of  arrest 
was  issued,  bail  was  deposited,  and  default  taken.  From  an  order  opening 
-default,  the  plaintiff  appeals.  Mudided. 

Argued  before  O'Brisn  and  Babbett,  JJ. 

HIehard  A.  8prlng»,  tat  appelluit.   Hmry  £.  Brant,  tor  respondent. 
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Feb  Ocbxak.  We  think  tlut,  In  addition  to  the  «08tB  of  the  motion  at 
Bpedal  term,  the  defeadant  should  at  lenst  have  been  required  to  pay  the  dis- 
bursements to  which  the  plaintiff  bad  been  subjected.  These  disbursements 
amounted  to  •7.74.  and  the  wder  should  be  modified  so  as  to  require  the  pay- 
meut  of  these  disbursements  In  addition  to  the  costs  of  the  motion.  We  alao 
think  that  it  was  unreasonatde  to  require  pl^ntifl  to  return  the  money  which 
had  been  paid  to  her  by  the  sheriff  under  the  execution.  The  proper  course 
would  be  to  permit  the  judgment  to  stand  as  security,  and  to  make  no 
requirement  at  Uie  present  time  with  regard  to  the  sum  in  question.  That 
part  of  the  order  which  required  the  restoration  of  the  money  should  be 
reversed,  without  prejudice  to  any  proceedings  which  the  derendant  may 
hereafter  take  for  restitution  in  case  Iw  shall  ultimately  succeed  in  the  actUm; 
and  the  defendant  must  also  pay  $10  costs  and  the  diaborsements  of  thia 
appeal.  Order  modified  accordingty. 


Tatlor  Ibok  ft  Stbkl  Go.  «.  Hiaexsv. 

(Supreme  Court,  General  Term,  Ftrtt  Department.  Noramber  18,  UULj 

Attokitbt*b  Libn— RBTXHanoB  to  Dbtsbmiiib  Amoitkt. 

Iq  proceedings  against  an  attorney  to  compel  him  to  deliver  property  in  his  poa- 
aesaion  belonelng  to  plaintiff,  where  it  appears  that,  though  the  attorney'a  claim 
is  exoeediag&  iDdefiinite,  yet  some  amount  may  be  dne  blm  by  reason  of  hi* 
retainer  by  i^nUfl,  a  reference  Is  properly  ordered  to  asoertain  the  amount 
tiieroof,  fflvlng  plaintiff  the  option  of  making  a  deposit  snfflcient  to  seoors  what- 
ever amount  may  be  estabUahed  on  the  refereeoBt  unos  an  attoniqy  ia  not  d^^ivad 
of  his  Uen  slmidy  becwiae  his  elalm  la  Indeflnita 

Appeal  from  special  term*  Kew  York  county. 

FroceecUngs  1^  the  Taylor  Iron  A  Steel  Company  against  Cecil  C  Higglns 
to  dellvw  up  certain  papers.  From  an  order  denying  the  motloiu  plaintiff 
appeals.  Affirmed. 

Argued  before  Yak  Brunt*  F.  J.,  and  O'BaneN  and  Lawbbhob,  JJ. 

H'.  P.  Fiahart  Jr^  tor  appellant.   C,  0.  Higytnt,  in  pro,  per. 

Van  Bbitkt,  P.  J.  TTpon  an  examination  ai  these  papers  it  appears  that 
some  amount  may  be  due  to  the  respondent  because  of  his  retalno'  by  the 
plaintiff.   The  a^ellant,  therefore,  was  not  entitled  to  an  absolute  delivery 

to  it  of  the  property  It]  question  without  securing  in  some  mannw  the  lien  ^ 
the  attorney  for  such  amount.  It  is  undoubtedly  true  that  the  attorney.  In 
the  presentation  of  his  claim,  has  been  exceedingly  IndeQuite  as  to  the 
nature  of  the  services,  and  the  circumstances  out  of  which  his  dalm  arose; 
but  this  fact  did  not  deprive  liim  of  the  lien  whicii  he  bad  for  such  amoant  as 
might  be  found  to  be  due  to  him  from  the  appellant.  Although  the  appellant 
now  seeks  to  claim  some  improper  conduct  upon  tiie  part  of  the  attorn^, 
which  has  deprived  him  of  all  right  of  compensation,  we  do  not  Ublnk  the 
court  should  try  such  an  issue  upon  affidavits.  It  pursued  tlie  prt^r  eoorse 
in  directing  a  reference  to  ascertain  the  amount  whicli  might  be  due  to  the 
attorney,  giving  to  the  appellant  the  option  of  making  a  depoait  wltli  the 
chamberlain  of  the  city  of  Kew  York  of  an  amuunt  sufficient  to  secure  what, 
ever  claim  the  respondent  might  establish  upon  such  reference.  The  <uder 
should  be  affirmed,  with  910  costs  and  diabursements.   All  oonour. 


BoWERT  Sat.  Bank  e.  Bei/t  et  aU 
{Supreme  Court,  General  3>nn>  First  Department,  november  18,  USIl) 

L  UOBTOAOIB— WUT  COHSTITDTBS— ABBOLCTB  DsBD. 

D.  made  a  deed  of  property  for  a  certain  oonsideration  to  S..  and  it  was  recorded 
in  tbe  iMok  of  oonv^anoea.  EL,  at  the  same  time  tiiat  the  deed  waa  made,  emeaaxed 
aaddsUversd  a  contract  to  D.,  agnelngt  on  payment  on  or  bafOrs  a  gartabidBte 
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of  tbe  swDe  oonddanitlOD  be  had  gtven,  to  reoonTer  tHis  proiwrto  to  D.  wltb  ooT' 
eoAoto  of  warranty.  B«Id,  tbst  the  trantaiaUoii,  tn  the  atMenoe  of  otber  erlAenoOt 
would  be  oonslderad  e  oonoltional  lale,  and  not  m  BOrtgagtb 
%.  Baxb— BsTOpraib 

The  f  aet  that  8.,  under  a  mistake  aa  to  Ua  rlghta.  hnnWht  an  aoUon  to  have  Ui» 
deed  deolared  a  mortgage,  doea  not  deprive  him  of  hla  tight  to  have  it  declared  a 

deed. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Bowery  Savings  Bank  against  Elizabeth  T.  Belt  and  other* 
to  foreclose  a  mor^agOb  A  sale  was  bad*  and  from  an  order  con0rmlng  the 
rqwrt  of  the  referee  in  snrpliu  prooeedinga  James  W.  Furcty*  Jr.«  and  otbeca 
appeal.  Affirmed. 

Argued  before  Yak  Bbunt,  F.  J.,  and  O'Bbibh  and  Lawbenoe.  JJ. 

E.  H.  P.  Squire,  for  appellant  Furdy.  Samttel  B.  Paul*  for  appeUanta 
Delabarre  and  another.  Wm.  /.  Laoeii,\W.  H,  Regan,  of  oounnlt)  lor 
lespondeut  Salmon. 

Lawrkhob.  J.  Elltabetb  T.  Belt*  after  ueeating  a  mortgage  to  the  plain- 
tiff for  127.500,  In  1889.  and  a  aeoond  mortgage  of  •4»S00  to  J.  F.  Kernocban, 
and  a  further  mortgage  of  92,150  to  A.  White*  conv^r^  the  premises  No.  44 
Wvat  Twenty<Second  street  to  her  daughter,  Elizabeth  M.  Delabarre.  On 
September  20, 1890,  the  defendant  Elizabeth  M.  Delabarre,  then  the  owner  of 
the  premises  sold  in  this  action,  made  a  deed  of  the  same  to  said  Hamilton  H. 
Salmon  for  the  consideration  of  $3,100,  which  deed  was  recorded  on  the  same 
day  in  Ltl>er  2258  of  Conveyances,  p.  79.  At  the  same  time  that  said  deed 
was  made  aald  Salmon  executed  and  delivered  a  wmtraot  to  said  Elizabeth  M. 
Delabarre,  by  which  be  agreed  to  reconvey  the  said  premises  to  her  upon  the 
payment  of  $8,100  on  or  before  January  22*  1891.  This  contract  was  re- 
ceded two  days  after  the  recording  of  deed  In  liber  of  Conveyances  2808,  p. 
497.  On  October  27th  said  Eliza  M.  Delabarre  made  a  deed  to  the  same  prem* 
ises  to  the  defendant  James  W.  Fordy,  Jr.,  the  consideration  expressed 
therein  l>eing  $1,100.  This  Instrument  was  recorded  in  the  said  register's 
office  December  2.  1890,  in  Liber  2334  of  Conveyances,  p.  79.  After  iky- 
ing the  plaintiff's  claim  from  the  proceeds  of  the  sale  under  the  judgment  in 
^Ja  action,  and  the  amounts  due  to  Kernocban  and  WtUte,  there  reuiHined  a 
surplus,  to  all  of  which,  the  referee  bus  reported,  the  defendant  Hamilton  H. 
Salmon  is  entitled.  The  special  term  has  confirmed  thi^  report,  and  from  the 
order  of  conflrmatlon  this  appeal  Is  taken. 

It  is  claimed  by  the  appellant  Funiy  that  the  deed  to  Salmon  was  a  mort- 
gage, and  that,  as  such,  it  was  improperly  recorded  In  the  book  of  convey- 
ances, and  that  Furdy  was  a  bona  fide  purchaser  without  notice*  and  entitled 
to  the  surplus.  It  is  claimed  by  the  appellant  Delabarre  that  the  referee 
should  not  have  ignored  the  existence  of  the  action  brought  by  Salmon,  and 
that  to  award  him  the  surplus,  until  that  action  had  been  determined,  was 
error.  It  Is  further  claimed  by  her  that  Salmoo^a  deed,  and  the  agreement 
executed  simultaneously  therewith,  constituted  a  mortgage,  and  that  the  two 
instruments  should  have  been  recorded  as  such.  We  are  of  the  opinion  tliat 
the  referee  was  right  in  the  conclusion  wliicli  be  reached.  The  transaction 
between  the  defendant  Salmon  and  Mrs.  i:)elabHrre  was  a  conditional  sale. 
The  deed  la  absolute  upon  Its  face,  and  contains  the  usual  full  covenants  of 
warranty.  The  agreement  on  the  part  of  Salmon,  dated  September  20,  1890, 
is  to  sell  to  Mrs.  Delabarre,  for  the  sum  of  $3,100.  Her  agreement  Is  to  pur- 
chase for  and  to  pay  that  sum  on  January  22*  1891.  Salmon  agrees,  on  re- 
ceiving such  payment,  to  execute  and  deliver  to  her  a  full  covenant  warranty 
deed.  These  provisions  in  the  agreement  are  Inconsistent  with  the  position 
that  the  deed  and  Instrument  were  intended  to  operate  as  a  mortgage.  We 
have  not  overlooked  the  fact  that  a  deed  absolute  upon  its  face  may  be  shown 
by  parol  to  have  been  Intended  by  the  parties  aa  a  mortgage,  but  the  burden 


DigitizGd  by  Google 


748 


VXW  TORE  SDPPLBUEirt,  vol.  20. 


[SuikCt. 


-of  proof  tn  sacb  case  is  upon  the  party  ae^ng  to  establlBh  that  tbe  transac- 
tion equitably  amounted  to  a  mortgage.  FtUlerton  t.  McCurdpt  55  IS.  T. 
637-  III  our  opinion,  the  parties  opposing  Salmon's  claim  to  tbe  aarplua  in 
this  case  have  failed  to  prove  that  tbe  relation  between  him  and  Delaturre 
WHS  in  reality  that  of  mortgagor  and  mortgagee.  The  action  brought  by  Sal- 
mon for  the  purpose  of  having  the  deed  in  question  declared  a  mortgage  does 
not  affect  his  right  to  have  that  instrument  adjudged  to  be  a  deed.  A  party 
does  not  forfeit  bis  legal  rights  by  misapprehending  them,  {Morrtaon  r. 
Brand,  5  Daly,  42.  affirmed  56  N.  Y.  657.)  and,  as  all  the  parties  whose  Inter- 
ests are  involved  are  before  the  court,  it  ts  competent  in  this  proceeding  to 
ascertain  tbe  nature  and  extent  of  those  interests,  {Bargen  t.  Carman^  79 
N.  Y.  146.)  These  views  lead  to  an  afflroiaiice  of  tbe  order  below,  with  eoBts 
«nd  diabarsements.  All  concur. 


Htoatt  et  at,  «.  Gob. 
fSuprvme  Cowrt,  General  TBrm.  fine  DepartmenL  Konmbar  18,  un.) 

-CoraMAirr  or  Sbisix— Liabilitt  or  Joint  ORAitTOB. 

Where  a  hanband  Joins  with  his  wife  In  a  dead  ooatalnlog  oovenanta  of  satsln 
oonvesring  her  separate  property,  such  covenants,  being  mue  by  one  having  bo 
title,  are  Droken  by  the  delivery  of  tbe  deed,  and  beoome  choaes  in  action,  vrhloh 
do  not  run  with  the  land,  and  no  action  lies  af^inst  him  for  a  breach  thereof,  by 
any  Bubsequent  grantee,  wtthont  an  assigDment  of  such  cause  of  aoUkm. 

Appeal  from  circuit  court.  New  Yoric  county. 

Action  by  Sarah  M.  Mygatt  and  Angeline  £.  Darling  against  George  S.  Goe 
for  breatih  of  covenant  of  seisin.  Judgment  for  defendant.  Flaintifb  ap- 
peal. Affirmed. 

Argued  before  Van  Bbvnt,  P.  J.,  and  O'Bbien  and  Lawrence,  JJ. 
Wm.  J.  Qaynor,  for  appellants.   Lyman  B.  StmiuU,  ( Wm,  3,  CogamU, 
of  counsel,)  for  respondent. 

Lawbbnob,  J.  The  action  wu  brought  to  reoover  dam^^es  appellants 
daim  to  have  suffered  by  reason  of  their  alleged  OTlctlon  from  the  premises 
-descrlljed  In  the  complaint.  In  ISSB,  Ebenezer  L.  Bobwts  dellTered  to  Almlra 
IB.  Coe,  wife  oC  the  respondent,  a  deed  purporting  to  convey  said  premises  to 
her  In  fee  *'to  her  sole  and  separate  use.**  Under  this  deed  she  entered  into 
the  occupancy  of  tlie  said  premises,  and  continued  In  such  oceupaucy  until  she 
conveyed  tbe  same  to  Nancy  Pisber,  in  1867.  by  deed,  in  which  this  defend- 
ant joined;  the  covenant  of  seisin  being  that  said  Almlra  S.Ooe.  at  tbe  time, 
«to.,  was  **8el8ed  In  hit  own  right  of  a  good,  absolute,  and  indefeasible  estate 
of  inheritance  in  fee  simple  in  said  premises,  and  had  good  right,"  etc,  "to 
«onvOT  the  same."  Kanoy  Fisher  mortgaged  the  premises  to  appellants  for 
^16.000,  and  conveyed  tliem.  subject  tliereto,  to  Henry  W.  Fuller,  Fuller 
conveyed  them  to  Clara  S.  Levitt,  who  was  evicted  therefrom  by  Louise  M. 
Howell  snd  others,  on  November  30, 1878,  by  tlUe  paramount  to  that  derived 
from  Almlra  ii.  Coe.  On  December  16, 1878.  appellants  commenced  an  action 
to  foreclose  their  mortgiige  from  Nancy  Fislier, 'became  the  purebasera  at  the 
fbreclosure  sale,  and,  being  unable  to  ubtain  possession  of  the  premises, 
brouglit  thla  action.   This  is  the  second  trial  of  this  action,  the  judgment  for 

Plaintiffs  on  the  former  trial  having  been  reversed  by  tbe  court  of  appeals, 
t  appeared  when  this  case  was  before  tbe  court  of  appeals  (124  N.  Y.  212- 
215,  26  N.  £.  Bep.  611)  that  the  covenants  made  by  Mrs.  Coe  and  the  do- 
fendant  to  Nancy  Fisher  were  made  with  her,  her  heirs  and  assigns,  and  yet 
tbe  court  held  that  the  defendant  was  not  liable  tbereon  to  the  plaintiff,  to 
whom  the  mortgage  foreclosed  by  the  plaintiffs  was  given  by  Fisher.  Uiuler 
this  state  of  facts.  It  Is  difficult  to  see  how  tt  can  be  held  that  the  plaintiffs 
are  entitled  to  recover  in  this  action.  The  question  sought  to  be  raised  ia 
m  tu^udlcata;  and  the  observation  in  the  opinion  of  tlu  court  of  appeals 
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"that  It  is  anfortiinate  that  the  deed  which  Qxes  the  rights  of  the  parties  is 
not  contained  in  the  case,  hut,  if  a  new  trial  is  had,  this  defect  wilt  be  reme- 
died, and  the  exact  connection  of  the  defendant  with  the  case  made  clear,** 
cannot  be  regarded  an  intimation  that  the  court  was  in  doubt  as  to  the  cor- 
rectness of  the  exposition  of  the  law  of  the  case  contijned  in  the  opinion. 
The  deed  to  Fisher,  as  proven  on  this  trial,  contains  no  limitation  upon  the 
natnre  or  effect  of  the  covennnts.  The  covenants  are,  as  they  were  assumed 
to  be  In  the  opinion  of  the  court  of  appeals,  the  usual  full  covenants  of  war- 
ranty as  to  seisin,  rigitt  to  convey,  against  incumbrances,  quiet  enjoyments- 
farther  assurance,  and  warranty,  and  all  the  covenants  run  to  the  grantee, 
her  heirs  and  assigns.  The  court  of  appeals  wpre  in  possession  of  the  fact 
that  all  the  covenants  were  jojnt,  but  they  held  that  such  covenants  by  one 
who  has  no  title  are  broken  by  the  delivery  of  the  deed,  and  become  choees 
in  action;  that  they  do  not  run  with  the  land,  and  do  not  pass  lo  subsequent 
grantees,  without  anassignnsent  of  the  cause  of  action.  Xosuch  assignment 
was  proven  on  the  trial.  The  Judgment  appealed  from  must  beafflrmed,  with 
costs  and  disbursements. 

O'BBnm,  J.,  concuiB. 

Van  Brttnt,  P.  J.  The  court  of  appeals  baa  apparently  decided  that  the- 
plaintiff  has  no  cause  of  action.  If  tliey  did  not  tnteud  to  so  decide,  it  must 
be  left  to  them  to  say  so.   1  concur. 


Jbveleks*  Msbcahtzle  Limited, «.  Jxwxlbbs*  '  Wxlt.  Pub. 

Co.  «t  oZ. 

(Sup<vme  Court,  Oeneral  Torm,  Mint  DepcutmenL  Honmbar  18, 1889.) 
PuuDiira — Biu.  or  FARTicui.iits, 

Id  aa  aotlon  by  a  mercantile  agency  to  revtnin  defeadant  from  pobllBbing  Infor- 
matlOD  alleged  to  hAve  been  purloiiied  from  plalntilTe  refereooe  books,  where  the 
oompla'iut  states  the  source  Trom  whtch  such  informsUon  was  takea,  and  how  and 
where  defeadant  is  publishing  it,  plaintiff  will  not  be  ordered  to  give  a  bill  of  par- 
ticalars  of  the  preoue  taformatloD  alleged  to  be  taken,  aa  that  would  disolose  hio- 
evidence;  and  suoh  partkmlan,  when  put  in  evidence,  oould  notaorpriae  the  de- 
fendant, ainoa  thej  Involve  only  the  defendant's  actions. 

Appeal  from  special  term.  Kew  Torit  county. 

Action  by  the  Jewelers*  Mercantile  Agency,  Limited,  against  the  Jewelers* 
Wtsehly  Fabllshing  Company  and  others.  Defendants  move  for  a  bill  of  par- 
Uculan.   From  an  order  denying  the  motion,  defendants  appeal.  A&irmed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brikn,  J. 

JfatJum.  BfmdJteim  A  Rothachildt  (Leopolil  Sondhttmt  of  counsel.)  for 
appellants.  Andenon  A  Stnuiand,  {Henry  B.  Howland,  of  counsel.)  for  re- 
spondent, 

O'Brien,  J.  The  action  Is  brought  by  tiie  pUdntlfl  to  nstrain  and  mjoin- 
tbe  defendants  from  appropriating,  printing,  publishing,  or  Issuing  In  any 
way,  or  for  any  purpose  whatever.  Information  contained  In  plaintiff's  tefer- 
ence  books,  weekly  correction  sheets,  and  reports.  The  plaintiff  carries  on 
the  business  of  a  jewelers*  mereantile  agency,  which  consists  In  obtaining 
from  various  sources  information  us  to  the  places  of  business,  business  ad- 
dresses, details  of  the  business,  commercial  standing  and  credit,  of  individ- 
uals, firms,  and  corporations  engaged  in  the  jewelry  trade  throughout  tbO' 
eountiy.  and  in  furnishing  such  information  confidentially  for  the  use  of  sub- 
scribers. The  defendant  the  Jewelers*  Weekly  Publishing  Company  is  a 
cor|K>ration  engaged  in  printing  and  circulating  a  weekly  publication  called- 
''The  Jewelers'  Weekly. "  In  addition  to  such  weekly,  the  defendant  corpora- 
tion pablishes  and  sells  a  directory  called  "A  Complete  Director/  of  the  Jew-^ 
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elry  Trade.**  Plaintiff's  grleranco  apon  which  it  relies  for  the  relief  de- 
manded Is  that  the  defendant  corporation  has  appropriated  and  used,  and  Is 
continuing  to  appropriate  and  nse,  f  n  violation  of  plaintifl-'s  rights,  and  greatly 
to  its  damage,  information  wrongfully  and  aniawfally  taken  from  the  plain- 
tiff's  leference  books,  and  from  the  oonfldenttsl  sheets  and  reports,  and  pub- 
lishing and  dronlating  sn^  Informatiwi  in  the  form  of  "  A  Complete  Direct- 
ory of  the  Jewelry  Trade."  The  motion  made  by  the  def  endhnt  was  to  compel 
the  plaintiff  to  furnish  a  bill  of  particulars  speci^ing  in  detail  all  of  Uie  in- 
formation alleged  to  baTs  been  appropriated  and  nsed  1^  the  defendant  cor- 
poration. This  motion  was  denied,  and,  we  think,  properly  so.  The  defend- 
ant fails  to  apprehend  the  office  of  a  bill  oi  particulars  under  our  practice.  It 
was  never  intended  by  it  to  furnish  to  an  adversary  the  evidence  whidi  a 
party  mfgbt  have  to  prore  his  claim.  The  purpose  was  to  limit  and  define 
tte  chaigei  or  issuable  fact  which  an  adversary  would  have  to  meet,  with  a 
view  to  preventing  surprise  upon  the  trial.  The  theory  upon  which  the  bin 
of  partlcnlan  here  was  sought  was  that  it  would  be  neoasaary  for  the  plain- 
tiff, in  order  to  sustain  ita  cause  of  action,  to  prove  the  errora  Whicb,  appear- 
ing in  the  plaini^ffa  hooka  and  pro^,  likewise  appeared  In  the  defendant's 
directory,  and  which  would  beaTailable  to  plfdntifl  aa  evidence  tending  to 
show  the  appropriation  by  defendant  aa  alleged.  It  ahould  be  remembered. 
howevOT,  that  pointing  out  such  errors  Is  but  evidence  to  sustain  the  allega- 
tions of  the  eomplaint,  and  it  would  not  be  dthar  necenaty  or  essential  to 
maintain  plaintifl'a  cause  of  action  to  point  out  many  such  errun.  If  the 
plaintiff  can  show  by  the  evidence  of  those  who  copied  from  the  plalntifrs 
bouka,  or  from  witnesses  who  saw  otliera  copying  from  plaintiff'a  books,  then 
resort  to  the  similarity  between  the  two  books  would  be  unneoestary;  nor 
woul^  It  be  essential,  to  establish  the  plaintiff's  cause  of  action,  to  point  out 
similarity  in  errors  existing  in  the  respective  pnblicaUona  ot  the  parties. 
Tiiere  Is  no  indefiniteness  ornncertalnty  about  the  cbai^  made,  and  to  main- 
tnin  Its  action  the  plaintiff  must  establish  the  wiungrnl  taking  of  the  Infor- 
mation alleged  against  the  defendant.  The  issuable  fact  between  the  p:irties 
is  not  whether  errors  which  appear  in  the  plaintiff'a  books  appear  likewise  in 
the  defendant's  publication ;  the  question  at  issue  is  whether  the  dAFendant 
has  wrongfully  taken  and  drcnlated  information  which  belonged  exclnslvely 
to  the  plaintiff.  Tlils  the  plaintiff  is  at  liberty  to  establish,  either  by  point- 
ing out  the  errors  which  have  hem  copied  from  plaintiff's  into  the  defend- 
ant's publication,  or  by  any  other  competent  proof,  and  we  think  sufficient 
has  been  said  on  this  point  to  show  that  these  are  not  particulars  of  any  claim 
that  is  madei,  but  are  to  be  resorted  to  as  evidence  by  the  plaintiff  to  prove  its 
case  against  the  defendant.  The  cases  of  NerivU  v.  Butler,  38  Hun.  104, 
and  Sail  v.  PublUMnff  Co,,  Id.  11.  we  think,  point  out  the  true  ground 
upon  which  the  granting  ot  denial  of  a  motion  (tf  this  kind  should  be  placed. 
As  said  in  the  former  case.  {Newell  v.  Butler:)  "Where  the  original- plead- 
ing itself  states  the  proposition  or  facta  relied  upon  so  specifically  and  particu- 
larly that  to  require  the  party  pleading  to  give  further  infoimation  in  refer- 
ence thereto  would  be  to  force  him  to  disclose  the  evidence  whk-h  he  expects 
to  produce  to  support  them,  a  bill  of  particulars  is  uncalled  ror.**  And  in 
Ball  V.  Puhlishing  Co.:  "I  think  it  may  be  laid  don-n  jis  the  result  of  the 
adjudications  on  the  subject  that  the  only  proper  office  of  a  bill  of  i>HrticuIara 
is  to  give  information  of  the  speciRc  proposition  for  which  the  pleader  con- 
tends in  respect  to  any  natural  and  issiilible  fact  in  the  case,  but  not  to  dis- 
close the  evidence  relied  upon  to  establish  any  such  proposition.  **  To  sum- 
marize, therefore,  we  think  that  the  charge  made  against  the  defemlant  is 
sufficiently  explicit;  that  the  complaint  itself  specifically  states  from  wbat 
source  the  information  claimed  to  have  been  purloined  by  the  defendant  is 
taken,  its  character,  and  how  iind  where  the  defendant  la  publishing  it.  The 
efldct  <tf  requiring  the  plaintiff  to  specify  tlie  particular  Information  which 


DigitizGd  by  Google 


Sup.  CI.] 


HUTCHiNS  0.  Tan  VKorrwu. 


751 


tha  defendant  Is  charged  with  harlng  U£km  Arid  ptiUftsbed  In  tlie  directory 
would  be  to  compel  pontiff  to  disclose  the  evldience  tipoii  which.  In  part  or 
In  whole,  it  may  rely  upon  the  trial.  In  a  case  like  this,  where  the  charge  Is 
distinctly  made  which  the  plaintiff  is  oblig:ed  to  establish,  If  upon  the  trial 
the  plaintiff  can  prove  that  the  defendant  has  appropriated  Its  information,  it 
would  necessarily  follow  that  no  surprise  could  result  to  defendant,  because 
aach  proof  should  be  possible  only  from  the  fact  that  the  defendant  had  been 
engaged  in  doin^  the  very  thing  with  which  it  is  charged  by  the  plaintiff. 
We  are  of  opinion,  therefore,  that  the  order  should  be  afBrmed*  with  coats 
aad  dIaburMmentfl. 

Hittohub  v.  Vam  Yeobtbiu 

iSupremt  Com%  General  Term,  Sint  Dspartmsnt  Voffember  18;  UML) 

DaoLAunoit  OF  Tbust— What  ScrFioisiiT. 

In  an  noUon  to  have  declared  tbat  defendant  bald  oertaln  land  in  trnst  for  the 
Joint  benefit  of  himself  and  H.,  plaintUPa  testator,  it  amwared  that  a  few  years 
after  defendant  had  purchased  the  property  he  exeoutra  a  power  of  attorney  to 
H.'s  law  partner,  aathorizing  him  to  sell  the  land,  and  at  the  same  time  wrote  a  let- 
ter to  the  attorney,  statlnff  tbat  wfaatever  was  realised  from  the  sale  would  belong 
to  H.  and  defendant  jointly.  After  H.'b  decease,  another  paper  was  found  In  de- 
fendant's haodwiitinR,  elvlnff  the  deacription  of  the  property  as  it  was  in  the  deed, 
and  Btating  that  the  deea  sua  "nothing  abont  our  bung  entitled  to  600  Inches.  ** 
Defendant  also  wftte  H.  and  his  son  varlons  letters  about  the  property  In  question 
and  taxes  theroMi.  and  also  a  letter  to  a  tenant  on  the  land,  in  wtueh  ne  said,  ■'al- 
thongh  the  title  of  the  whole  property  la  in  me,  there  is  another  party  who  has  an 
Interest.  **  Held,  that  the  eTidence  was  sulflcieDt  to  establish  a  deolaratioB  of  trust, 
aa  the  statute  (Laws  1880,  a  SS&)  provides  may  be  done  by  tha  writings  of  any  party 
deolariog  snob  tnut. 

Appeal  from  special  term.  New  York  county. 

Action  by  Elkabeth  £.  Hntchins,  as  executrix,  etol,  against  Abraham 
Van  Yeehtent  to  have  adjudged  that  defendant  held  certain  real  property,  and 
the  proceeds  arising  from  the  possession  thereof,  In  trust  tat  the  joint  and 
equal  brneflt  of  himself  and  plaintiff's  testator.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Bbibn  and  Lawbknob,  JJ. 

ffaU  A  BviltBiey^  {iiatihew  Hdte,  of  eonnael.)  for  ap^lanU  C.  IT, Mor- 
gan, for  respondenL 

Yah  Bbttnt,  P.  J.  This  action  was  commenced  to  have  adjudged  and  de- 
clared that  the  defendant  held  certain  real  property  and  the  proceeds  thereof, 
K^ther  with  the  rents,  issues,  and  proflts  arising  out  of  the  use  and  posses* 
sion  of  the  same,  in  trust  for  the  joint  and  equal  beneQt  of  himself  and  the 
plalntilTs  testator.  The  evidence  In  the  case  showed  that  "on  or  about  the 
23d  day  at  Beceinber,  1870,  the  defendant  received  from  Beuben  £.  Fenton 
and  wife  a  deed  dated  that  day,  conveying  to  him  the  premises  mentioned 
and'described  in  the  complaint  for  the  consideration,  expressed  in  such  deed* 
of  fifteen  thousand  dollars.  Such  deed  was  absolute  in  its  terms,  and  it  does 
not  ^^mr  that  a%  the  time  of  its  delivery  to  the  d^ndant  any  declaration  of 
tmst  or  other  instrument,  evidencing  that  he  took  the  conveyance  of  the 
fmmises  in  trust  for  the  plaintiff's  testator,  was  executed  by  him."  And  tlia 
qoflstloB  Involved  was  whether  the  evident  which  is  hereinafter  referred  to 
estalslMed  a  trust  in  favor  of  the  plaintiff's  testator.  The  testimony  estab* 
liiAed  "that  subsequently  to  the  execution  and  delivery  of  such  deed,  and  on 
or  about  the  5th  d^y  of  June,  1873,  the  d^endant  executed  to  one  John  H. 
Piatt  then  the  law  partner  of  the  said  Waldo  Hatcbtns,  a  power  of  attorney, 
dated  that  day,  empowering  and  authorizing  the  said  John  H.  Piatt  to  sell 
and  eonvey  the  premises  In  qnention  upon  the  terms  in  such  power  of  atto^ 
noj  stated  and  expreased."  It  also  appears  t^at,  at  the  time  of  the  execu- 
Uon  and  d^vety  of  siUd  power  of  attorn^*  the  defendant  wrote  a  letter  to 
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the  Bald  John  H.  Flatt,  dated  Hie  eame  d^y,  to  wit,  the  6th  day  of  Jane,  1873; 
and  signed  by  him, in  which,  aftw  referring  to  the  above-mentioned  powerof 
attorney,  he  states:  "Whatever  le  realized,  you  will  nnderstand  that  it  belongs 
to  Waldo  Hutchins  and  myself  jointly  and  equally,  and  any  farther  instrao- 
tion  Mr.  Hntchlne  may  give  you,  you  mny  comply  with."  With  the  twa 
papers  above  mentioned  there  was  found,  after  the  decease  of  Waldo  Hutch- 
ins, another  paper,  wholly  in  the  handwriting  of  the  defendant,  bat  withoat 
date  or  signature,  containing  a  description  of  the  premises  In  question,  to 
which  is  appended,  also  In  the  handwriting  of  the  defendant,  this  n<4e:  "The 
above  Is  a  description  of  the  property  as  contained  In  deed  to  me;  nothing 
about  our  being  entitltfd  to  six  hundred  inches. "  It  further  appears  from  iha 
testimony  that  subsequently  to  the  execQtlon  and  dpUvery  of  the  power  of  at- 
torney and  lettor  to  John  H.  Batt,  above  mentioned,  the  defendant  wrote 
various  letters.— 4ne  to  Waldo  Hutohins,  Jr.,  In  reference  to  the  propoty  in 
question,  dated  August  6,  1885;  another  to  Waldo  Hutchins,  Sr.,  in  reference 
to  taxes  on  the  property  in  question,  dated  M»y  7,  1886;  a  third  to  Waldo 
Hutchins,  Sr.,  referring  to  tlie  properly  and  to  the  taxes  thereon,  dated  April 
20,  1886;  and  a  fourth,  dated  February  14,  1887,  to  one  Fenton,  of  James- 
town, N.  Y.t  who  was  then  a  tenant  of  a  portion  of  the  property  in  question, 
in  which  the  defendant  says:  "Although  the  title  of  the  whole  property  is  In 
me,  there  is  another  party  who  has  an  interest.  I  expect  to  go  to  New  York 
some  time  next  week,  when  I  will  see  him.  and  let  you  know  what  it  ia  de- 
cided to  do."  Upon  these  fads  the  court  held  the  trust  to  have  been  estal^ 
Ushed,  and  from  the  ]u  Igment  tbereapon  entered  this  appeal  U  taken. 

The  Revised  Statutes  declare  that  "no  estiite  or  interest  In  lands,  •  *  * 
nor  any  trust  or  power  over  or  concerning  lands,  or  In  any  manner  rrdatlng 
thereto,  shall  hereafter  be  created  *  *  *  or  declared,  unless  by  act  or 
operation  of  law,  or  by  a  deed  or  conveyance  in  writing  subscribed  by  the 
party  creating  or  declaring  the  same."  2  Rev.  St.  p.  13l,  §  6.  By  chapter 
322  of  the  Laws  of  18(>0,  the  section  of  the  Revised  Statutes,  following  the 
one  quoted,  was  amended  to  read  as  follows:  "The  preceding  section  shall 
not  be  construed  to  alfect  In  any  manner  the  power  of  a  testator  in  the  dis- 
position of  his  real  estate  by  a  last  will  and  testament;  nor  to  prevent  any 
trust  from  arising  or  belug  extinguished  by  operation  of  law ;  nor  to  prevent 
Hoy  declaration  of  trust  from  being  proved  by  any  writing  subscribed  by  the 
party  declaring  the  same,"  etc.;  thus  assimilating  our  stf^ute  to  the  law  as 
it  existed  prior  to  the  udoptton  of  the  Revised  Statutes,  and  making  it  aub* 
stantlally  ttie  same  as  the  English  statute  upon  the  same  subject,  by  whidi 
it  was  enacted  that  all  declarations  or  creations  of  trust  or  cnntidenee  of  any 
land,  tenements,  or  hereditaments  shall  be  manifested  or  proved  by  some 
writing  signed  by  the  party  who  was  by  law  enabled  to  declare  such  trust. 
Therefore,  in  order  to  prove  a  trust,  it  is  not  ne<%38Rry  to  produce  a  deed  or 
declaration  of  trust  under  seal,  but  such  declaration  of  trust  may  be  proved 
by  any  writing  aulMcribed  by  the  party  entitled  to  declare  the  same. 

The  question  thus  presented  in  this  case  Is  whether  the  wrilinga  to  which 
attention  has  been  called  establish  such  a  declaration.  Ourattention  has  been 
called  to  the  case  ot  Toting  v.  Toung,  80  N.  Y.  422,  as  a  strong  case  In  sup- 
port of  the  contention  of  the  defendant.  We  are  unable,  however,  to  see 
that  it  has  any  application  to  the  case  at  bar.  The  question  In  that  case  was 
a  question  as  lo  whether  a  gift  had  been  made  of  certain  bunds  which  belonged 
to  and  were  in  tlie  possession  of  the  donor  at  the  time  of  bis  death.  But 
there  is  no  proposition  in  this  case  involving  a  gift;  there  is  nothing  to  show 
that  the  defendant  was  speaking  of  a  gift  when  he  was  speaking  of  the  inter* 
est  of  Mr.  Hutchins  in  the  property  In  question.  It  was  of  a  legal  right,  be- 
cause he  says  in  one  place  that  somebody  else  has  an  interest  in  the  proper^, 
and  in  another  he  speaks  of  it  as  being  "our  property,"  and  in  another  that, 
in  case  of  sale,  one  half  belongs  to  Mr.  Hutehlns ;  not  a  mere  authodsatkHi 
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to  pay,  bat  a  statement  of  a  fact.  He  saya:  **  Whatever  Is  realized,  yoa  will 
understand  thitt  It  belongs  to  Waldo  Hutchins  and  myself  jointly  and  equally, 
and  any  further  instructions  Mr.  Hutcliins  may  give  you,  you  may  comply 
with." 

It  is  urged  that  the  alleg(>d  declaration  is  not  sufficiently  clear  and  explicit, 
and  does  not  point  out  witli  certainty  the  subject-matter  and  the  extent  of 
the  benedclal  interest.  It  is  difficult  to  see  how  this  criticism  can  apply. 
The  subject-matter  was  distinctly  specified  in  the  power  of  attorney  to  Piatt, 
and  in  the  letter  which  contains  tlie  declaration  of  interest  this  power  of  at- 
torney was  referred  to.  thus  pointing  out  with  certainty  the  subject-matter; 
and,  when  be  says  that  all  proceeds  belong  to  Hutchins  and  himself  jointly 
and  equally,  the  extent  of  the  beuf  flcial  interest  is  no  longer  uncertain. 

It  is  further  claimed  that  the  interest  mentioned  in  the  letter  to  Piatt  may 
have  been  compensation  for  services  in  effecting  a  sate  or  something  in  con- 
nection with  the  property.  But  this  is  inconsistent  with  the  letters  in  refer- 
ence to  the  taxes,  and  also  with  the  statement  in  bis  own  handwriting  that 
another  party  had  an  Interest  in  the  property.  The  case  of  Cook  v.  Barr,  44 
N.  Y.  156.  certainly  does  not  sustain  the  contention  of  the  defendant.  In 
that  case  it  was  sought  to  establish  a  trust  by  certain  allegations  in  an  an- 
swer, and  it  was  held  that  alt  such  allegations  were  perfectly  consistent  with 
absolute  ownership  In  the  land,  and  no  trust  in  the  land  was  properly  or  nec- 
essarily inferable  from  them.  But  in  the  case  at  bar  there  is  no  such  am- 
biguity. The  declaration  is  explicit  that  another  party  has  an  interest  in  the 
land,  and  that  whatever  is  realized  from  the  land  belongs  to  Hutchins  and 
the  defendant  jointly  and  equally.  From  this  language  it  is  impossible  to 
draw  any  other  inference  than  that  the  defendant  und  Hutchins  were  jointly 
interested  in  the  enterprise  in  respect  to  this  land.  It  is  not  necessary  to  no- 
tice the  various  theories  advanced  by  the  learned  counsel  for  the  appellant, 
because  it  seems  to  us  that  they  torture  the  plain  language  used  in  the  docu- 
ments offered  in  evidence  from  their  manifest  and  natural  meaning;  and  sup- 
positions are  Indulged  in  which  have  no  foundation  except  in  the  imagina- 
tion, it  being  suggested  that  the  defendant  proposed  to  make  a  gift  of  the 
half  of  the  proceeds  of  this  property  in  case  of  a  sate.  But  no  words  were 
used  to  indicate  any  sach  intention.  A  man  does  not  give  to  another  what 
belongs  to  that  other. 

Ic  is  also  claimi'd  that  there  is  no  evidence  in  the  case  tending  In  the  slight- 
est degree  to  show  that  a  trust  was  created  at  the  time  of  the  delivery  of  the 
deed  irom  Fentun  to  the  defendant.  The  evidence  was  sufficient,  as  already 
seen,  to  justify  the  court  in  finding  that  a  valid  trust  existed  In  favor  of  the 
deceased.  Hutchins,  and  the  presumption  would  necessarily  arise  that  such 
trnat  was  created  at  a  time  which  would  make  it  effective,  rather  than  a  pre- 
snmptim  which  would  enable  the  defendant  to  shield  himself  under  tbe  stat- 
ute of  frauds.  Tbe  various  other  exceptions  in  the  case  have  been  examined, 
and  none  of  them  seem  to  us  to  be  of  any  materiality.  We  are  Uierefore  of 
the  opinion  that  tbe  judgment  appealed  from  abonid  be  affirmed,  with  eoets. 
All  ooncnr. 


Cbow  e.  Gbksmwioh  Im.  Oo. 

iSuvrtTM  Court,  General  Term,  SHnt  Department  November  IB,  IBBS.) 

ijisuiuHai— RieBT  to  Contribution. 

Defendant  iDsnreooe  compaDy  Issued  two  policies  the  same  day  to  the  owner  of 
•ertaln  premises,  the  flrst  noliey  being  for  f 1,250,  and  the  second  forVTOO;  tiie  sec- 
ond policy  providing  that  the  loss,  If  any,  was  to  be  paid  to  the  mortgagee  of  ttie 

E remises.   Held,  that  tbe  issuing  of  tbe  two  policies  at  the  same  time  constituted 
at  one  transaotloo,  tbe  result  being  the  same  as  tbougti  a  single  policy  had  been 
lasmd  for  18,000,  bgrtlw  terms  of  wtdoh  the  loss,  to  tbe  extent  of  ^nW^  shra  . 
v.20H.Y.a.xu>.18— 48 
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pajmtda  to  the  mortgagee,  tmA  oonMQnsnQy  defondaot  coald  not  raatetals  that  tt 
WM  Umble  to  the  mortgagM  for  only  that  proportion  whiota  the  amonat  of  bar  pol- 
ioy  bore  to  the  whole  amoant  InenrwJ,  thus  claiming  ooatrlbatlon  from  Haolf. 

Exceptions  from  circuit  court,  Xew  Tork  county. 

Action  by  Ida  F.  Crow  against  the  Greenwich  Insaranea  Company  to  re- 
cover on  a  p<rilcy  of  insuTance.  This  is  a  motion  by  defendant  t<a  a.  new  trial 
on  exoeptioiis  directed  to  be  beard  in  the  Ant  Instance  at  the  geaeraJ  term. 
ExcepUom  orerrnled.  and  judgment  ordered  In  faror  of  pfadatUI  on  the  nr- 
diet. 

Argned  before  Yam  BRimr.  P.  J.,  and  O'Brien  and  Lawbsnos,  JJ. 
0eorge  W.  au^heru,  for  plaintiff.   Bobinaon,  BiddU  <ft  Ward,  {SmnffM- 
iraith  Wofdt  of  ooonsd.)  for  defendHot. 

Lawbbhobi  J.  On  the  80th  of  Norembw,  1890,  the  defendant,  the  Omn- 
wlch  Insurance  Company  of  the  City  of  New  York,  issued  a  policy  of  insar- 
ance  for  f 1.250  tor  three  years  to  Madeline  S.  Boome,  the  owner  of  certain 
premises  aiul  baHdings  erected  thereon  lo  Bockland  county.  K*  Y.  Oa  tlie 
same  day  the  defendant  issued  a  second  polloy  for  ^750  for  three  years  to 
Madeline  S.  Boome  upon  the  same  premises;  loss,  if  any,  payable  to  Ua  F. 
Crow*  mortgagee,  who  is  the  plaintiff  In  this  action.  On  September  21, 1891, 
a  Are  occurred  on  the  premises,  resulting  In  a  ioes  fixed  and  adjusted  1^  the 
plaintiff  and  defendant  at  8800.  This  action  Is  brought  upon  the  seoond 
policy  by  the  mortgugee,  which  policy  contHlned  a  clause- In  the  ft^owtug 
words:  "liossor  demise,  if  any,  under  this  poli<7,  shall  be  pidd  to  IdaF. 
Crow,  as  mortgagee,  as  interest  may  appear;  and  this  Insurance,  as  to  the  in- 
terest of  the  mortgagee  only  thuelii.  sliall  not  be  Invalidated  by  anj  wA  or 
neglect  of  tbe  mortgagor  or  owner  at  the  within  described  property,  nor  by 
any  foreclosure  or  other  proceedings  or  notice  of  sale  relating  to  the  proper^, 
nor  by  any  change  in  the  title  or  ownership  of  the  property,  nw  by  the  occu- 
pation of  tbe  premises  for  purposes  more  hazardous  than  are  permitted  by 
this  policy:  provided  that,  in  case  tbe  mortgagor  or  owner  shall  neglect  to 
pay  any  premium  doe  under  this  policy,  tbe  mortgagee  shall  on  demand  pay 
tbe  same:  provided,  also,  that  the  moitga^  shall  notify  this  company  of  any 
change  ownership  or  occupancy,  or  increase  of  hasard.  which  shall  come  to 
tbe  knowledge  of  said  mortgagee,  and,  unless  permitted  liy  this  pidicgr,  it 
shall  be  noted  thereon;  and  the  mortgagee  shall,  on  demand,  pay  Uw  premium 
fer  such  increased  hazard  for  the  term  of  tbe  use  thereof;  otberwlse  tliis  pol- 
icy shall  be  null  and  void.  This  company  reserves  the  right  to  cancel  tfa^ 
polity  at  any  time  as  provMed  by  Its  terms*  but  in  such  ease  this  policy  ahdl 
continue  in  force  for  the  benulit  only  of  the  mortgagee  for  ten  days  aftornotioe 
to  the  mortgagee  of  such  cancellation,  and  shall  then  wase,  and  tbls  company 
shall  have  the  right,  on  like  notice,  to  cancel  this  agreement.  In  case  of  any 
other  insurance  upon  the  within  described  property,  this  company  shidl  not  be 
liable  under  this  policy  for  a  greater  proportion  of  any  loss  or  damage  soa- 
taiaed  than  the  sum  hereliy  Insured  bears  to  tbe  whole  amount  of  insoranoe 
upon  said  property,  issued  to  or  held  by  any  party  or  parties  having  an  insur- 
able interest  therein,  whether  as  owner,  mortgagee,  or  otherwise.  VIThenever 
tills  company  shall  pay  the  mortgagee  any  sum  for  loss  or  damage  under  this 
policy,  and  shall  <daim  that,  as  to  the  mortgagor  oro wner,  no  liahility  therefor 
existed,  this  company  shaU,  to  the  extent  of  such  payment,  be  thereuiKm  legally 
subrogated  to  all  the  rights  of  the  party  to  whom  such  payment  shall  be  made, 
under  sSl  securities  held  as  collateral  to  tbe  mortgage  debt,  or  may  at  its  op- 
tion pay  to  the  mortgagee  the  whole  principal  due  or  to  grow  due  on  the 
mortgage,  with  interest,  and  shall  thereupon  receive  a  full  assignment  and 
transfer  of  the  mortgage,  and  of  all  such  other  securities;  but  no  subro- 
gation shall  impair  the  right  (rf  the  mortgagee  to  recover  the  full  amount  of 
h^r  claim." 
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Wft  an  of  the  <^inloii  Uut  the  dreatt  judgs  wu  right  in  direoUiw  a  t8v> 
diet  for  tb0  plaintllf  for  the  sum  of  f760,  th«  fan  amount  tnnind  by  ttu 
Mctmd  policy.  It  seemi  dear  that  the  Issuing  of  the  tiro  policies  bj  the  d»- 
fendant  at  the  same  ttme  oonstitated  but  one  traniiaoMon,  the  objeet  of  which 
was  to  secure  the  mortgagee  in  the  first  Instauoe,  and  secondly,  the  owner; 
and  that,  as  is  claimed  by  plaintiff's  eoansel,  the  result  was  t^e  same  as 
though  a  single  policy  had  been  issued  for  82.000*  by  the  terms  of  which  tlio 
loas.  to  the  extent  of  $750.  was  payable  to  the  mortgagee. 

After  the  execution  of  the  mortgage,  the  interest  remaining  in  the  mcnt- 
gagor  was  an  equity  of  redemption  merely,  and  the  only  insurable  Interest 
which  the  mortgagor  had  was  in  that  equity  of  redemption  after  the  mortgage 
had  been  deducted  from  the  value  of  the  land.  We  do  not  think  it  can  be 
successfully  argued  that  the  defendant  intended  to  allow  the  mortgagor  to 
take  out  an  insurance  which  wonld  jeopardize  or  leesen  the  amount  agreed 
to  be  paid  by  the  mortgagee's  policy  In  case  of  a  loss.  If  a  policy  of  insurance 
had  been  taken  oot  by  the  mortgagor  on  the  same  day  In  another  company, 
without  that  fact  being  cfnnmunicated  to  the  defendant,  there  might  be  force 
in  the  argomeut  that  the  defendant  would  be  obliged  to  pay  to  the  mortgagee 
under  ite  policy  only  that  proportion  wliich  the  amount  of  its  policy  bore  to 
the  whole  amount  insured.  But  In  this  case,  ss  already  stated,  we  think  the 
transaction  is  to  be  regarded  as  one.  and  tliat  the  defendant,  baring  with  full 
knowledge  of  all  the  facta  Issued  a  policy  by  which  the  loss,  if  any  was  ineoned, 
up  to  the  snm  of  9750,  was  payable  to  the  mortgagee,  cannot  claim  under 
the  other  policy  contribution  from  itself.  The  object  of  the  policy  which  con- 
tained the  mortgagee  clause  was  to  secure  to  the  mortgagee  full  Indemnity; 
and  as  there  Is  nothing  to  show  that  the  mortgagee  kuew  of  the  issuing  of  ttie 
first  policy  of  lasunince  to  Roome,  the  mort^igor,  the  defendant.  It  seems  to 
us,  cannot  claim  that  it  should  be  permitted  to  stand  in  the  poeition  which  it 
would  occnpy  In  case  a  policy  of  insurance  had,  without  its  knowledge,  been 
procured  by  the  mortgagor  from  another  company.  For  these  reasons  we 
are  of  the  opinion  that  the  exceptions  should  be  overrnled,  and  that  judgment 
should  be  ozderad  in  favor  <rf  the  plaintiff  upon  the  TwdMf  with  ooata.  All 
eoncnr* 


Fboplb  0.  ZOTJirBK. 
(Suprtme  Court,  Qmmtl  Term,  First  Department.  Horember  18,  ISSSl) 
L  CancnrAi.  Law— Afpbal— WaiOHT  or  Etidbnob. 

A  verdict  Id  a  erlminal  case  will  not  be  distarbed  where  tiM  erldenoe  Is  ood- 
fllotiiiK. 

&  AasAoiff  AND  BATnnnr~BviDaHOK— Ras  Obwim.  - 

Complaining  wltneu  was  properly  peroltted  to  testify  as  to  how  long  after  the 
aaeaalt  be  became  ooDsdons,  this  being  coicpetent  to  show  extent  of  the  injary, 
and  as  part  of  the  res  ftetta,  and  evhieaoe  that  be  was  taten  aws^la  an  amboutnoe 
waa  also  competent. 

Appeal  from  court  of  seselonB.  New  Yoik  county. 

Indictment  of  Frank  Zoanek  for  assault  In  second  degree.  From  a  judg- 
ment of  conviction,  and  a  refusal  to  grant  a  motion  for  acquittal,  the  d^end- 
ant  appeals.  Affirmed. 

Argned  before  Van  Bbuht,  F.  J.,  and  O'Bbien  and  Lawbbhok,  JJ. 

Henri  PreeeprUsht  for  a^nllant.  JDe  Lanaeg  Nfoetl  and  Benrjf  B.  B.  Biap- 
ler,  for  the  People. 

O'Bbien,  J.  The  Indictment  consisted  of  three  counts,  the  first  charging 
the  prisoner  with  assault  In  the  first  degree  for  having  assaulted  the  plaintiff 
"with  a  deadly  weapon,  and  with  Intent  to  kill."  The  other  two  countf> 
charged  assault  In  the  second  degree.  Upon  the  trial  the  learned  judge  di- 
rected ttie  jury  that  there  was  not  sufficient  evidence  to  warrant  a  conviction 


DigitizGd  by  Google 


766 


KBW  YORE  BCFPLEHSNT,  Vol.  20. 


[SapL  a. 


for  assault  In  the  flrst  degree,  and  sent  the  ease  to  the  Jury  apon  those  eotmts 
In  the  Indictment  which  charged  assault  in  the  secuiid  degree.  Those  counts. 
In  effect,  charged  defendant  with  an  assault  upon  the  complainant  with  a 
steel  square,  and  the  circumstances  surrounding  the  making  of  the  assault 
may  be  briefly  referred  to.  because  to  a  great  extent  their  statement  disposes 
of  most,  If  not  all,  the  contentions  urged  by  appellant.  The  coniplaiuant 
and  prisoner  are  marble  cutters,  and  were  working  in  the  same  shop  at  op- 
posite sides  of  the  same  millstone.  On  the  day  of  the  assault,  the  complain- 
ant walked  around  the  stone  to  where  the  defeudant  was  working,  and  his 
request  fur  a  match  was  met  with  a  refusal  and  a  push.  This  resulted  in  & 
fight  between  tlie  parties,  and  according  to  the  testimony  of  the  witnesses, 
when  the  defendant  had  thrown  the  complainant  to  the  ground,  he  took  from 
the  wall  where  it  was  hanging  a  steel  or  iron  squiire,  the  long  leg  of  which 
was  about  2  feet  long,  and  the  short  leg  about  1^  feet,  and  struck  the  com- 
plainant over  the  head  as  the  complainant  was  lying  on  his  back.  The  force 
of  the  blow  rendered  the  complainant  unconscious,  and  he  lay  on  the  floor 
until  taken  by  the  ambulance  to  the  hospital.  The  severity  of  the  blow  is 
shown  by  the  fact  that  it  cut  his  scalp  open,  and  covered  the  floor  with  blood. 
It  is  stated  that  at  the  time  of  the  assault  the  complainant  had  no  weapon  in 
his  hand.  Against  the  testimony  of  three  eyewitnesses,  who  were  fellow 
workmen  in  the  same  shop,  the  defendant  testitied  that  the  complainant  at* 
tacked  him,  and  knocked  him  down;  that  he  stood  up  again,  and  the  oom- 
plalnant  again  attacked  hltn,  and  that  be  then  struck  the  complainant  with 
the  square.  In  self-defense.  This  testimony  was  impartially  submitted  by  the 
learned  tilal  judge  to  the  jury;  and  while  there  may  be  some  conflict  of  fact 
as  to  drtalls  between  the  evidence  of  the  respective  parties,  we  think  the  pre- 
ponderance  is  In  favor  of  the  version  given  by  the  oumplainant;  but  whether 
this  be  so  or  not,  the  verdict  of  the  Jury  upon  these  questions  of  fact  is  con- 
clusive. It  is  true,  as  urged  by  the  appellant,  that  this  court  may  order  a 
new  trial  If  tatisQed  that  the  v6rdi<A  ^jalnst  the  prisoner  was  against  Um 
weight  of  evidence  or  against  the  law,  or  that  jusUce  requires  a  new  trial, 
whether  any  exceptions  shall  have  been  taken  or  not  in  the  court  below.  Code 
Grim,  Proc.  §  527.  The  distinction,  however,  between  the  provinra  of  tlie 
court  and  that  of  the  Jury  In  dealing  with  evidence  is  clearly  pointed  out  in 
the  following  cases:  People  v.  Ciffnarale,  110  T.  26.  17  N.  E.  Kept  135; 
PeopU  T.  KMy,  113  N.  Y.  647,  21  N.  E.  Bep.  122;  PwpU  v.  fitons.  117  N. 
T.  483, 28  N.  E.  Bep.  13 ;  PeopU  v.  Tr^^a,  125  N.  Y.  740, 36  N.  £.  Kep.  933. 
In  the  case  first  above  referred  to,  Judge  Andrews  says:  "It  is  a  cardinal 
principle  in  our  jurisprudence  that  the  jury  is  the  ultimate  tribunal  for  the 
investigation  and  determination  of  questions  of  fact.  It  is  no  more  the  prov- 
ince of  an  appellate  coui't  than  of  the  court  of  original  instance  to  det<'rmina' 
controverted  questions  of  ^t  arising  upon  conflicting  evidence.  Xelther 
can  lawfully  usurp  the  appropriate  function  <rf  the  jury,  and  neither  can  sub- 
stitnte  its  own  judgment  for  that  of  the  jury,  where  the  facts  are  reuonablj 
capable  of  diverse  or  oppraing  inferences."  Having  regard,  therefore,  to  tte 
power  (A  this  court  to  interfere  with  the  verdict  <tf  a  jury,  and  the  llmtta- 
Uons  placed  therem  by  the  decision  from  which  we  have  quoted,  we  do  not 
think  that  ihls  is  a  case  where  we  would  be  justified  tn  interfering  with  a 
verdict  which,  upon  the  record,  appears  to  be  amply  supported  b}'  evidence. 

The  claims  that  them  Is  wanting  evidence  of  intent,  that  the  instrument 
was  an  Iron,  instead  of  a  steel,  square,  and  that  It  was  not  a  weaiton  or  In- 
strument likely  to  produce  grievous  bodily  Iiarm, — all  these  we  regard  as 
wittuHit  merit.  The  court  was  therefore  right  In  its  ruling,  dlsrqpuding  tha 
motion  made  by  the  prisoner's  counsel  that  the  Jury  be  advised  to  acquit* 
and  in  overruUnig  the  motion  made  to  acquit  the  prisoner,  on  the  ground  of 
the  variance  between  the  facts  provoi  and  the  faots  alkged  In  ttte  Indict- 
nent. 
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Tbe  only  other  matter  pressed  upon  oar  eonslden^on  retates  to  certain  nil* 
ings  opon  admission  of  evidence,  wbleh  may  be  briefly  noticed.  The  com- 
plainant was  asked  how  long^  he  had  been  working  Id  this  marble  yard*  to 
which  he  answered,  "About  two  years."  This  testimony  was  introdactory, 
«nd  in  no  way  harmed  the  prisoner.  He  was  also  allowed  to  answer  the 
qnestioDB  asked  as  to  whether  he  became  anconscloas,  and  how  long  after  tbe 
blow  he  became  sensible  or  conscious.  These  questions,  we  think,  were  prop- 
erlr  allowed,  being  competent  to  show  the  extent  of  the  Injury  received  l>y 
tbe  complainant,  and.  ttierefore,  part  of  the  reg  ge»ta.  Nor,  for  the  reason 
already  given,  do  we  think  It  was  error  to  allow  the  witness  Soukup  to  state, 
in  answer  to  the  question  objected  to,  that  the  complainant  was  taken  away 
in  an  ambulance.  Upon  an  examination  of  the  entire  record,  we  do  not  And 
any  error  which  would  justify  us  in  Interfering  with  this  verdict.  The  trial 
judge's  charge  was  impartinl  and  clear,  to  whiclt  no  exception  was  taken;  in 
addition  to  which  the  defendant  had  the  benefit  of  all  his  requests  to  charge, 
which  were  granted.  We  are,  therefore,  of  opinion,  on  tbe  whole  OBse»  thaik 
the  judgment  of  conviction  should  be  affirmed. 

Vas  BauHT,  P.  J.  The  verdict  of  the  jury  was  clearly  right,  and  this 
ooart,  even  tbongh  it  has  the  power*  should  not  Intarfen  Uwrawlth.  Tli* 
Judgment  should  be  affirmed. 

Lawskhob>  J.,  ooacurs. 


Gbvibbbank  «.  GooDWiK  ft  aL 

(Supreme  CaurU  General  Term,  Ftrst  Department.  Novamber  18*  180L) 

AnOBXXT  Ain>  CliSNT— EZTSNT  or  BBTAUrSB. 

An  attorney's  aothori^  to  appear  for  his  cUent  eeaaee  after  the  entry  of  final 
Judgment,  exeept  that  he  mi^  take  the  neoesaary  stepe  to  ctdleot  the  Judgment. 

Appeal  from  special  term,  Kew  York  county. 

Action  1^  AngttStus  Crnlkshank,  as  trustee  for  the  estate  of  Benjamin 
Lord,  deceased,  and  Mary  Hanson,  against  Lorenzo  Goodwin  and  others.  In 
which  A.  Edward  Woodruff,  an  attorney  for  certain  defendant,  moves  to 
compel  Toung  A  Yer  Planck,  attorneys,  to  show  their  authority  to  appearfor 
Mary  A.  Cobb  and  other  defendants,  for  whom  Woodruff  appeared  befwe 
Judgment,  and  for  whom  be  claims  to  be  attorn^ on  the  record.  His  motion 
being  oTerriiled,  he  appeals.  Affirmed. 

Argaed  before  Vam  Bbvmt,  P.  J.,  and  O'Bbieh  and  Lawbigvob,  JJT. 

A.  Sdward  Woodruff,  for  appellant,  and  Individually.  Young  A  Far 
PUmckt  {Hmry  A.  Prince,  of  counsel.)  for  respondents. 

Lawrence,  J.  The  authority  of  an  attwn^  to  appear  for  his  client  ceases 
after  the  entry  of  tbe  final  judgment  In  tlie  action,  with  the  exception  that 
he  may  issue  execution  and  take  tbe  necessary  steps  to  collect  the  judgment, 
and.  under  the  provisions  of  the  old  Revised  Statutes  and  the  Code  of  Civil 
l*rocedare,  may,  in  the  absence  of  a  revocation  of  his  authority,  execute  a 
satisfaction  of  the  judgment  within  two  years  afterits  entry.  Lvth  v.  Hast- 
ingit,  I  Hill,  659;  Walradt  v.  Maynard,  8  Barb.  584;  Sgan  v.  Soonej/,  88 
How.  Pr.  121.  We  are  of  the  opinion  that  the  order  below  was  right,  and  it 
is  therefore  affirmed,  with  costs  and  disbursements.  All  conour. 


Shebburhb  0.  Tapt  et  aU 
{Supreme  Court,  Oeneral  Term,  ^rat  Department.  November  18, 1899.) 

AOOOCHT  BtATBX)— SSTTLBinilT. 

Where  parties  settle  and  adjust  ttielr  mutual  <daims,  and  one  sives  a  note  tor  the 
baliuioe,  the  settiement  cannot  be  impeached  in  the  ahsenoe  u  fraud  or  mistake, 
and  aa  aotlon  for  aa  aooonntlng  between  tbe  parttos  will  not  Ufc 


DigitizGd  by 


Google 


768 


REW  TOBK  BUPPLBHKn,  Vol.  20. 


ESopbCL 


Ai^wil  from  special  torm,  Kew  York  oonntjr. 

Action  Heniy  0.  Sherburne  against  Edward  A.  Taft  and  others  tor  an 
aecouDting  of  the  proeeeds  of  sale  of  express  company  stock.  Jadgmmt  for 
dflfendanti.   Flaintifl  appeals.  AfBrmed. 

Ai|;aed  before  Van  Bbumt.  P.  J.,  and  O'Bbieh  and  Lawbbnob,  J  J. 

2>.  Jf.  Poriw,  tot  ai^Uant.  Slihu  Boot  and  8,  3*  OlarhB,  tax  Eespond- 
ents. 

Van  haxnertt  P.  J.  It  may  not  be  at  all  necessary  to  add  anything  to  the 
opinion  d^vered  by  tlie  learned  justice  who  tried  the  eaiise  in  the  court  be- 
low. His  statement  fully  presents  tbe  facts  which  were  established  by  the 
evldeoee;  and  it  will  only  Im  necessary  to  consider  one  point  of  the  opinion, 
wbieh  seems  to  have  been  misapprehended  by  the  counsel  for  the  appellant 
He  seems  to  think  that  tbe  transaction  in  Paris  between  the  plaintiff  and  the 
def mdant  Taft  was  claimed  to  have  been  an  accord  and  satisfaction,  and  ttu^ 
for  reasons  specified  no  such  accord  and  satiaraction  was  established.  This 
we  do  not  understand  to  have  been  the  position  of  the  court  below  in  treat- 
ing of  this  branch  of  the  case.  The  court  did  not  hold  that  the  circumstao- 
oes  proven  established  an  accord  and  satisfaction,  but  that  they  did  establish 
that  an  aooonnt  was  stated  between  tbe  parties,  and  the  balance  dna  to  tbe 
plaintiff  Rsnertaioed,  for  which  the  defendant  Taft  gaTe  his  note  payable  on 
demand,  and  that  in  view  of  this  fiict  an  action  for  an  accounting  could  not 
be  maintained.  Under  these  drcnmstanoes.  it  is  apparent  that  the  plaintiff 
could  sue  for  this  balance,  or  he  could  sue  upon  the  note,  as  be  saw  fit.  But 
the  parties  having  settled  and  adjusted  their  different  claims,  and  having 
agreed  upon  a  balance,  and  the  party  against  whom  tbe  balance  existed  hav- 
ing promised  to  pay  tbe  same,  and  having  given  his  written  evidence  of  debt, 
in  the  absence  of  fraud  or  mistake,  this  settlement  cannot  be  Impaacbed. 
The  jndgmwU  therefore  shoold  be  ^rmcd,  with  coats.  All  concur. 


LoirOH  9t  dU  V.  OUTBBBRIDOB  «t  OL 
(Suprsms  Cowt,  Oenerot  Tsrm,  JVst  DvjxirtnMNt  November  18,  IBM) 
OuuHSBs— FaBiOHTS— Uiruwiin.  Disobix ikatiom. 

la  InJuncUon  prooeedlogs  against  defendant,  a  steamship  oompaay,  it  appealed 
that  iU  frelgtat  rate  of  40  cents  per  barret  between  certain  points  was  reasoniAds; 
that  a  steamer  oalled  the  "  C,  ^  by  reason  of  certain  oonoeuiona  from  Its  govera- 
ment,  was  able  to  oarry  freight  between  said  points  at  80  oents  per  barrel ;  that,  to 
compete  with  the  C,  defendant  offered  to  carr7freightfor85ceDts  per  barrel  darloK 
the  week  on  which  the  C.  sailed,  provided  shippers  would  stipulate  to  gin  the£r 
shhjiments  during  said  week  exclusively  to  defendant;  that,  defendant  having 
refused  to  take  pTaintlfTs  freight  at  2S  oents  per  barrel  unless  be  would  make  the 
stipulation,  plaintiff  sued  to  restrain  him  from  exacting  the  stipulation.  BelA, 
■  that  it  was  error  to  grant  an  bdnnotlon,  ainoa  defendant,  being  a  comnum  oarrler, 
but  BOt  eaeroislDg  tlw  right  tn  noliMnt  domain,  had  ue  right  to  proteet  itaelf 
against  Itaoompeutor  BO  long  as  it  offered  the  same  tenns  to  allsUppers.  0*BaiBX, 
Jm  ooncnrring  in  the  result,  <m  the  groand  that  defendant  waa  InstUled  la  mrtring 
tlie  disoriminsUon  without  regard  to  the  ri^^t  of  ewlneat  domauu 

Appeal  from  special  term. 

Proceedings  by  George  F.  Lough  and  others  against  A.  Hmllius  Outers 
bridge  and  others  to  restrain  defendants  from  exacting  sUpulattons  fbr 
carrying  freight.  From  an  order  granting  a  preliminary  injum^n,  defend- 
ants appeal.  Reversed. 

Argued  before  Van  Britnt,  P.  J.,  and  O'Bbibm,  J. 

Butler,  ataiman  (fi  Hubbard,  ( Withelmtu  Mtfndim,  ot  counsel,)  tar  appd- 
lants.  EtarU,  Choate  <C  Beaman,  {Henry  Hardon  and  TreadweU 
Cleveiand,  of  counsel,)  for  respondents. 

Yah  Bbukt,  P.  J. .  The  Quebeo  Steamship  Compaqy  la  a  foreign  eorpoia- 
tlon,  and  tbe  Arm  of  Outertffldge  &  Co.,  Uie  other  deCendants,  have  tat  aev- 
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eral  years  been  its  agents  in  New  York.  This  eompany  has  for  many  years 
been  engaged  in  trading  between  New  York  and  the  Windward  islands,  and 
has  maintained  a  fleet  of  steamers  engaged  in  the  transportation  of  passengers 
and  merchandise,  sailing  periodically  .  Up  to  December,  1891,  the  standard  rata 
of  freight  to  Barbadoes  was  on  a  basis  of  50  cents  per  dry  barrel;  at  which  time 
the  standard  rate  of  freight  was  reduced  to  40  cents,  which  rate  the  defend- 
ants claim  is  fair  and  just,  and  affords  but  a  bare  subBiatence  to  the  steamers 
engaged  In  that  traffic.  This  rate  lias  ever  since  been  maintained  upon  all 
sailiDgs  and  for  all  shippers,  except  as  hereinafter  stated.  The  pl^ntiffs 
were  engaged  In  the  export  boslness  to  the  Windward  Islands  to  a  consider- 
able extent,  and  claim  that  from  time  to  time  they  have  been  obli{^  to  and 
have  chartered  stpamers  aot  belonging  to  the  defendants  to  transport  mer- 
chandise to  their  correspondents  in  thto  Windward  islands,  and  that  such 
employment  has  interfered  with  the  monopoly  which  the  defendants  have 
hitherto  enjoyed.  The  defendants,  npon  the  other  hand,  cliiim  that  the 
plaintiffs  did  not  transport  any  cargo  by  ship  under  charter  to  them,  but  that 
a  steamer  called  the  "El  Callao,"  engaged  in  trade  between  New  York  and 
Venezuela,  making  sailings  at  intervals  of  atwat  five  weeks,  under  conces- 
sions from  the  Venezuelan  government,  which  concessions  enabled  Iter  to 
maintain  the  service  between  New  York  and  Venezuela,  offered  herself  for 
cargo,  and  has  received  and  carried  cargo,  from  New  York  to  Barbadoes ;  that 
ber  sailings  have  been  regularly  advertised  to  the  trade  hy  tlie  agents  of  the 
steamship  in  New  York,  who  were  not  the  plaintiffs;  that  said  steamer  El 
Callao  was  sekloin  tail  <^  cargo  which  she  bad  to  carry  between  New  York 
and  Venezuela,  and  as.  in  the  regular  oonrse  of  her  voyage,  she  ran  near 
Barbadoes,  ahe  was  able  to  carry  as  freight  to  BarbadoeSt  in  spaces  which 
vrould  ottierwise  have  been  empty,  merchandise  at  rates  at  which  vessels 
engaged  in  the  regular  trade  to  the  Windward  islands  couM  not  maintain 
thnDselves;  that  the  defendant  company  accordingly,  when  one  of  Its  steam- 
ers has  siUled  fnnn  New  York  at  the  same  time  with  £1  Callao.  offered  in 
trade  eranpetition,  with  and  for  the  purpose  of  retaining  custom  which  had 
been  built  up  by  them,  to  carry  freight  at  the  rate  of  25  cents  per  barrel  for 
shippers  who  would  give  their  shipments  for  that  w«ek  exclusively  to  the 
ship  of  the  defendant  company  in  preference  to  the  £1  Callao;  and  that  the 
rate  of  80  cents  fixed  by  the  £1  Callao  is  one  upon  which  vessels  engaged  In 
the  regular  trade  could  not  maintain  themselves.  The  defendants  having 
vafused  to  receive  frdght  from  the  plaintifts  at  a  leas  rate  than  40  cents  per 
barrel  at  the  time  they  were  shipping  by  the  £1  Callao.  and  having  offered  to 
take  freight  at  tiie  rate  of  25  cents,  provided  they  would  stipulate  not  to  ship 
to  fiwbadoes  by  Steamers  other  tiuin  thoee  of  the  defendants,  the  plaintiffs 
brought  this  action  for  an  injunction  restraining  tliem  from  exacting  from 
the  plalatifls,  for  the  transportation  of  some  1.700  barrels  by  a  paitioular 
steamer,  a  greater  rate  of  fnight  than  25  cents  per  barrel,  without  further 
conditions.  The  plaintiffs  obtained  a  preliminary  injunction,  which  was 
mnde  permanent,  and>froni  the  order  tberaupon  entered  this  appeal  was 
taken. 

We  do  not  think  this  preliminary  order  ahontd  have  been  granted,  as  the 
plaintiffs  did  not  presmt  a  case  entitling  them  to  relief  in  a  court  d  equity. 
It  la  claimed  upon  the  port  of  the  plaintiffs  that  they  would  have  suffered 
irreparable  damuge  were  on  injunction  not  issued.  It  is  dlfflcnlt  to  see  how 
tlM  impossibility  of  obtaining  redress  exists,  in  view  the  fact  that.  If 
improper  rates  of  freight  were  charged  and  paid  by  than,  the  excess  might 
bave  been  recovered  in  a  proper  action  brought  for  that  purpose.  ,  But,  f  ui^ 
tber.  we  are  unable  to  see  that  any  unjust  Uiscrlmi nation  has  been  mnde  by 
the  defendants  against  the  plaintiffs.  They  have  offered  to  the  plaintlfb 
precisely  the  same  terms  which  they  have  done  to  everybody  else;  and  we 
bave  not  been  able  to  find  any  rale  obtaining  in  the  case  of  simple  common 
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caniprs  which  prevents  them  from  protecting  themselves  against  titeir  rivals 
or  competitors  in  trade,  so  long  as  substantiaUj  the  same  terms  are  offered  to 
all.  Th«  mere  fact  that  tt  may  be  more  inconvenient  to  one  to  accept  the 
terms  than  to  others  does  not  constttate  discrimination.  The  plaintiffs  are 
studying  entirely  their  own  interests,  and  the  defendants  have  some  right  to 
protect  theirs. 

A.  large  number  of  authorities  have  been  cited  by  the  eonnsel  for  thfl  » 
spondents  to  support  the  proposition  that  a  common  carrier  is  Ixrand  to  a<v 
cept  all  freight  offered  to  it,  at  the  same  rates  and  with  ttiB  same  faeiiittes. 
But  an  examination  of  thos6  cases  will  show,  with  bat  one  or  two  exoeptkma, 
that  the  common  carrier  was  a  corporation  which  had  exercised  the  right  <rf 
eminent  domain,  and  had  thereby  become  a  public  lervuit  whieb  had  exer- 
cised the  highest  right  known  to  the  law  for  tlie  purpose  of  al^wding  belli- 
ties  fbr  the  transportation  of  fr^bt;  iind  that,  tberrabre.  It  bad  no  right  to 
refuse  or  to  make  any  terms  or  conditions  in  respect  to  transporfeation,  ex- 
oept  fixing  the  rate  of  freight;  and  If  this'  rate  discriminated,  then  tlu>y 
were  not  performing  the  public  functions  for  the  performance  of  which  tb^ 
had  been  allowed  to  exercise  these  extraordinary  powers.  Such  stringency 
of  rule  does  not  obtain  where  no  such  rights  have  been  exercised.  Hence 
there  is  a  manifest  distlniAion  iMtweim  the  duties  to  the  public  of  that  elMUv 
aeter  of  common  carriers  who  have  exercised  the  right  of  eminent  domain,  be- 
cause of  their  undertaking,  and  those  who  have  not  bad  conferred  upon  than 
any  such  powers.  In  the  case  at  bar  the  defendants  are  ordinaiy  oommon 
carriers.  Tliey  have  offered  to  treat  the  plaintlffii  upon  predsely  the  same 
footing  as  the  other  shippers  who  were  their  eustomers,  and  ttierafore  time 
Is  no  discrimination. 

If  any  authority  is  needed  to  support  what  seems  to  be  a  self-evident  propo- 
sition, the  case  of  ateatiuMp  Co,  v.  Metiregor,  21  Q.  B.  Dlv.  544.  is  one 
singularly  in  point,  notwitlistandlng  the  claim  upon  the  part  ot  the  respond- 
ent tliat  the  case  at  bar  and  the  case  cited  have  notbing  in  common.  It  seems 
to  us  that  the  principle  which  controlled  that  case  was  precisely  the  question 
which  is  Involved  in  the  case  at  bar.  It  Is  urged  upon  the  part  of  tlie  re- 
spondents that  the  English  ease  was  an  action  tor  conspiracy  bnmght  by  one 
steamship  company  against  otiiers,  alleging  an  unlawful  oomblnation  to  ruin 
the  plaintiffs'  business,  and  that.  In  sustaining  the  judgment  for  the  defend- 
ants entered  by  direction  of  the  court,  the  appellate  court  decided  merely  that 
an  unlawful  eonsplracy  was  not  made  out.  And  whyf  Simply  beeanse  no  el^ 
ment  at  unhtwfulnesa  was  found  In  the  combination  whidi  was  established. 
Now,  what  was  that  combination?  It  appears  that  the  plaintiffs  were  a 
company  of  shipowners,  trading  between  Australia  and  England,  taking 
China  by  the  way,  and  desirous  of  participating  in  the  benefits  of  the  trans- 
portation of  tea  during  what  is  termed  the  "tea  harvest."  Tlie  defendants 
were  a  number  of  shipping  companies  and  private  partnerships,  tradinic  for 
the  most  part  between  England  and  China,  and  who,  l>eing  desirous  of  keep- 
ing this  valuable  trade  in  their  own  hands,  to  prevent  If  they  could  the 
ruinous  lowering  of  freight  which  they  contended  would  follow  from  abeo- 
lutely  unrestricted  competition,  entered  into  what  they  called  a  "conference" 
for  the  pnrpoae  of  working  the  China  tea  trade,  by  offerinjf  a  rebate  of  5  per 
cent,  upon  all  freights  paid  by  shippers  to  the  conference  vessels,  such  rebate 
not  to  be  paid  to  any  shipper  wlio  »]iip|)ed  tea  In  any  vessels  but  those  be- 
longing to  thecunference.  Theplaintifb  in  that  action  thereupon  commenced 
the  same,  alleging  a  conspiracy  to  ruin  their  trade,  to  recover  the  damages 
alleged  tq  have  l>een  sustained.  It  was  held  that,  there  being  no  element 
of  unlawfulness  In  the  combination  mentioned,  the  action  would  not  lie,  and 
that  the  defendants  had  a  right  to  combine  with  a  view  of  keeping  the 
trade  in  their  own  hands,  such  combination  not  being  entered  into  with  the 
intentloo  of  mining  the  trade  of  the  phiintlffil,  nox  through  personal  malice 
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4V  111  will  towards  tbem.  It  wonld  seem*  thetefbn,  that  a  simple  common 
«anier  has  the  right  to  adopt  such  rules  as  are  necessaiy  to  protect  its  trade, 
ao  long  as  those  rules  apply  to  all  aad  do  not  discrimlDate.  The  order 
abonld  be  reversedt  with  $10  costs  and  disbnrsemeiitBt  and  the  motion  for  In- 
lunetion  denied,  with  $10  costs. 

O^Brien.  J.  I  concur  in  the  result,  but  think  that  the  oourt's  right  to  in- 
terfere is  not  dependent  upon  the  question  whether  Uie  corporation  aoiif^ht  to 
be  enjoined  has  received  any  franchise  or  authority  from  the  state.  As  stated 
tn  Menaeho  t.  Ward,  27  Fed.  Bep.  638,  It  Is  **not  alone  because  the  business 
«f  common  carriers  is  so  largely  controlled  by  corporations  exercising  under 
franchises  the  privileges  which  are  held  in  trust  for  the  public  benefit  that 
the  courts  have  so  strenuously  resisted  their  attempts,  by  special  contracts  ox 
unfair  preferences,  to  discriminate  between  those  whom  It  is  their  duty  to 
aerve  impartially.**  This  case,  which  is  r^ied  ttpon  in  the  court  below,  I  think, 
npon  examination,  will  be  found  to  support  the  conclusion  »rrlved  at  by  the 
presiding  Justice.  The  obHgation  upon  a  common  carrier  is  well  stated  by 
Wallaob,  J.,  in  that  case  as  follows,  (at  page  532:)  **TheBB  decisions  pro- 
ceed upon  the  ground  that  the  carrier  is  entitled  to  take  into  consideration 
the  question  of  his  own  proflts  and  interests  In  determining  what  charges  are 
reasonable.  He  may  be  able  to  carry  a  large  quantity  of  goods,  under  some 
«ircnm8taiices.  at  no  greater  expense  than  would  be  required  to  carry  a 
smaller  quantity.  His  fair  compensation  for  carrying  the  smaller  quantity 
might  not  be  correctly  measured  by  the  rate  per  pound,  per  bushel,  or  per 
mite  charged  -for  the  larger.  If  he  is  assured  of  regular  shipments  at  given 
limes,  he  may  be  able  to  make  more  economical  arrangements  for  transporta- 
tion. By  extending  special  inducements  to  the  public  for  patronage,  he  may 
be  able  to  IncreHse  his  business,  without  a  corresponding  increase  of  caplUd 
or  expense  In  transacting  it,  and  thus  derive  a  larger  prodt.  He  is  therefore 
justified  in  making  discriminations  by  a  scale  of  rates  having  reference  to  a 
standard  of  fair  remuneration  of  all  who  patronize  him.  But  it  is  impossible 
to  maintain  that  any  analogy  exists  between  a  discrimination  based  upon  the 
quantity  of  business  furnished  by  difFerent  classes  of  shippers  and  one  which 
altogether  ignores  this  oonsideriUion,  and  has  no  relation  to  the  proflts  or 
compensation  which  the  carrier  ought  to  derive  Ua  a  given  quuitam  of  serv- 
ice." 

In  this  case  it  la  not  disputed  but  thi^  the  rate  fixed  by  the  defendants,  and 
which  they  ask  the  plaintifTs  to  pay,  is  a  fair  and  reasonable  rate  for  the  serv- 
icee  to  be  rendered,  and  the  fact  that  they  have  made,  or  propose  to  make, 
with  one  individual  what  is  Ifss  than  the  fair  and  reasonable  rate  for  the 
service  Is  no  reason  why  a  court  of  equity  should  take  out  of  the  hands  of  the 
carriers  the  power  to  regulate  their  business,  and  to  receive  from  those  asking 
fur  the  service  such  fair  and  reasonable  rate  as  they  have  established,  and  re- 
quire all  to  pay  equally  alike.  1  think  the  reasoning  in  the  case  of  Staamahip 
C'i.  v.  HcQregoT,  referred  to  by  the  pr^iding  justice,  is  conclusive,  upon  the 
question  presented  by  this  appeal,  in  favor  of  the  view  contended  for  by  ap- 
pellants.   

LoEWENSTBiK  o.  Mters,  Comptroller. 

(Supreme  Court,  General  Term,  First  DepartmetU.  NovemlMr  18,  1893L) 

1.  Puauc  Maskbtb— Bkasonabli  Ruu. 

A  rnle  prohibiting  the  slaughter  of  poultry  at  the  pabUo  marinta  In  ITew  ToA 
dtf  U  reasonable. 
4.  SuiB — Board  or  Hbalth. 

The  board  of  health  of  New  York  dty,  having  supreme  power  in  all  matters  af- 
teoting  the  public  health,  does  not  affect  the  authomy  of  the  oomptroUer,  who  haa 
charge  of  the  pabUo  marketa,  to  make  reasonable  roles  forbidding  praotloea  whloh 
are  datriiiiental  to  the  pnblio  health. 
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Appeal  from  Bp«dal  tenn,  N«w  T<»fc  conntj. 

Fetition  hy  Abiaham  Loeweiutain  against  Tbtodon  W.  Mj«n»  as  eomp' 
troUer  of  the  ei^  and  eounfy  of  New  York,  tat  aa  injonctltm.  A  tempocaxx 
tqjun^OD  was  granted,  and  afterwards  dlaacrived.  Fimn  the  ordu  dlaaolT- 
Ing  the  injunetion.  plaintiff  nppoaia.  Affirmed. 

Argned  before  Tan  Bbuht,  F.  J.,  and  O'Bribii  and  Babrett,  JJ. 

JBamtul  StrtubottgeTt  tor  ^»pellaat.  WUUam  S.  Clark,  {0wg€  L,  Stmr^ 
Zing,  of  counsel,)  for  respondent. 

Babrett,  J.  The  emnptroller  Is  authorized  by  law,  for  good  and  aollldBnt 
cause,  to  levdks  any  peitnit  for  the  occupant^  of  stalls  or  stands  in  the  pub- 
lio  markets  of  thta  dty.  Consolidation  Act  1882,  6  125,  snbd.  L  By  tbla 
flection,  the  management  of  the  markets  Is  Intrusted  to  ttie  comptroller,  and 
such  management  certainly  implies  authori^  to  make  reasonable  rolea  and 
regulations  for  the  proper  use  of  such  stalla  or  stands.  In  the  pieaent  ease, 
the  plaintiff  accepted  a  permit  containing  a  stipulation  that  in  Uie  nse  and 
occupancy  ot  such  stands  he  should  be  governed  by  and  obey  the  ordinances, 
rales,  and  regulations  now  established  or  to  be  boeafter  established  tor  the 
management  of  the  public  markets. **  Be  also  signed  an  agreement  **to 
strictly  conform  to  all  regulations  as  may  from  time  to  time  be  Issned;**  and, 
further,  his  permit  was  limited  to  occupancy  "only  as  stands  for  the  sale  of 
live  and  dressed  poultry."  He  now  insists  that  he  has  further  right  to 
slaaghter  poultry  at  his  stand,  but  in  support  of  this  claim  he  furnishes  no 
written  i^reement  or  permit,  and  his  allegation  of  a  presumably  verbal  i^ree- 
ment  is  explicitly  denied.  It  is  dear  that  the  comptroller  waa.authori»d  to 
proliibit  the  slaughtering  of  poultry  In  the  public  markets,  and  that  a  rule  or 
regulation  to  that  effect  was  a  reasonable  exercise  of  his  power  of  general 
management.  Independent  of  any  question  of  health,  it  was  competent  for 
him  to  put  a  stop  to  such  exhibitions  if  he  deemed  them  offensive  to  the  pub- 
lic and  an  Improper  use  of  the  market.  In  the  case  at  bar.  the  comptroller 
gives  us  the  facts  upon  which  he  exercised  bis  judgment,  and  we  think  th^ 
abundnntty  justified  the  rule  which  he  promulgated.  He  says  that  much  com- 
plaint had  been  made  of  the  practice  of  thus  publidy  killing  poultry,  and  that 
he  had  been  frequently  urged  by  reputable  citizens,  including  the  prealdent 
of  the  hoard  of  healtli,  to  put  a  stop  to  it.  He  adds  that  a  part  of  the  market 
building  is  used  for  school  purposes,  and  that  the  trustees  of  the  board  of  ad- 
ocation  had  also  made  complaint.  He  acted  after  careful  consideration,  and 
there  has  certainly  been  no  capricious  violation  of  the-rights  of  stand  owners. 
It  is  true  that  the  powers  of  the  board  of  health  Include  the  r^ulatlon  and 
control  of  all  public  markets,  so  far  as  relates  to  the  "cleanliness,  ventilation, 
and  drainage"  thereof,  (Laws  1882,  g  538,)  and  that  under  these  powers  tbe 
board  has  undoubted  authority  to  stop  any  practice  which  may  injurioualy  af- 
fect the  general  healthf  nlness  of  the  city.  It  is  thus  supreme  In  all  matters 
relating  to  the  public  health,  and  it  might  even  overrule  the  comptroller, 
should  he  authorize  a  dangerous  use  of  the  markets.  Here,  liowever,  the 
comptroller  has  exerdaed  his  power  simply  to  abate  a  nuisance  which,  r«v<rit> 
ing  in  itself,  happens  also  to  be  detrimental  to  the  pablic  health.  He  is  not 
for  the  latter  reason  ousted  of  his  jurisdiction  to  prescribe  reasonable  roles 
for  the  decent  use  of  the  markets,  and  the  plaintiff,  who  contracted  for  obe* 
dience  to  such  rules,  cannot  well  complain.  We  may  add  that  tbe  plaintiff 
seeks  to  extend  hie  permit  beyond  its  terms,  and  his  position  Is  thereift»» 
doubly  untenable.  Tbe  order  iq»pealed  from  should  therefore  be  aflOrmed.  with 
•10  coats  and  the  dlabnraementa  of  the  q^ieal.  All  concur. 
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AzjjOBB  «.  Mail  FBcmaio  AM*ir. 
(Supreme  Court,  OmunU  Term,  JVnt  Departmmit.  Korombar  U,  IMS.) 

1.  ItiBn^IliaBTa  or  NMirapAFne— iNmanonoira. 

A  nqnert,  In  an  notion  twr  UboL,  that  the  oonrt  ohnrgo  that  the  law  noognlaea 
the  dnt^  of  a  newap^ier  to  inform  its  raaden  of  the  current  newt  of  the  day,  and 
as  a  matter  of  fact  no  preoantlon  oao  totally  exolude  libels,  U  properly  refoaed, 
^noe  the  latter  olaiue  of  the  propoaltion  la  aomclently  erroneona  to  joattfy  tbe  ex- 
dnalon  of  the  whole  reQnest. 

IL  BaKa—BriDBHon  or  Mazjob— DucAeiB-QuwTiov  roB  Jmr. 

Plaintiff,  In  aa  action  of  libel,  gives  evldenoe  of  malloe  wheoarer  he  prorea  the 
teUlty  of  the  libel,  and  It  becomee  a  question  for  the  jury  whether  the  malloe  la 
•och  as  to  call  for  exemplary  damages ;  and  that  question  cannot  be  taken  from  the 
Jury  because  defendant  glraa  avimnoe  tending  to  ahow  that  tiiera  was  la  ftut  no 
aotnsl  malloe. 

S.  Sun— Iktbht. 

A  request  to  tbe  effect  that  the  Jury  la  to  ooosider  ^e  alleged  pnbUoaUoD  of  the 
allegea  libel  a  second  time  In  ooajnnotion  with  a  retraotion  oontained  In  a  ooasplo- 
nons  part  of  the  same  Issue,  and  therefore  they  are  to  eonslder  there  wsa  do  mallaa 
intended  or  shown  by  the  aeoond  pubUoatton,  U  properly  rafoaad,  alnoe  the  qoea- 
tlon  of  intent  is  for  the  jury  to  asoertaln. 
4  Sams— ExxMFLABT  Daiuqbb. 

A  libel  recklessly  or  carelessly  published,  aa  well  aa  one  prompted  by  peraonalUl 
will,  will  support  an  award  of  exemplary  damages. 
6k  Saxb— Pboot  or  Damaob. 

A  request  to  charge  that  plaintiff  must  satisfy  the  jury  as  to  the  extent  of  the 
damage  to  reputation  aotuauy  suffered,  and  the  jury  must  give  no  amoant  in  ex- 
cess oS  such  damage.  Is  properly  refused,  since  plaintiff,  In  cases  of  libel,  la  not  re- 
quired to  establish.  Item  br  item,  tbe  amount  of  damages  which  he  haa  snat^ned. 

Appeal  from  circuit  coart.  New  York  county. 

Action  by  Richard  1).  AUiger  against  the  Mail  Printing  Aasociation  to  re- 
cover  damages  for  a  libel  printed  in  defendant's  newspaper.  On  the  trial 
plaintifC  had  a  verdict  for  88,000*  and  from  tbe  Judgment  entered  theraon  de- 
fendant appeals.  Affirmed. 

For  decision  on  appeal  from  an  order  denjring  a  motion  for  a  new  trial,  on 
the  ground  of  newly-dLscovered  evidence,  see  19     Y.  Supp.  584. 

Argued  before  Vam  Bbunt,  P.  J.,  and  O'B&iem  and  Lawbknob,  J  J. 

John  Lindleyt  for  appt* JIant.  DottoAiie,  Ifewoombe  A  Cardogo,  {B,  Car- 
dogOt  of  coanseit)  for  respondent 

Yait  Brunt,  F.  J.  There  having  been  no  order  denying  motion  for  new 
trial  entered,  or  appeal  therefrom,  and  It  not  appearing  that  the  case  contains 
the  wfaule  of  the  evidence,  this  appeal  brings  up  only  exceptions  and  questions 
of  law.  The  learned  counsel  for  the  defendant  has  presented  for  our  consider* 
ation  certain  errors  claimed  to  have  been  committed  upon  the  trial  in  refe^ 
ence  lo  the  refusal  of  tbe  court  to  charge  certain  propositions.  It  will  not 
be  necessary  to  consider  at  length  these  propositions,  ttecause  It  Is  a  well>es- 
tablished  rule  that,  if  a  request  contains  any  proposition  tliat  Is  not  good  at 
law,  the  whole  request  may  be  refused. 

In  the  first  request  tbe  court  was  asked  to  charge  that  the  law  recognizes 
the  duty  of  a  newspaper  to  inform  its  readers  of  the  current  news  of  the  day, 
and  as  a  matter  of  fact  do  precaution  can  totally  exclude  libels.  Tbe  latter 
clause  of  this  proposition  was  certainly  sufficient  to  justify  the  exclusion  of 
the  whole  request*  because  the  court  was  not  bound  to  charge  anything  of 
this  kind. 

The  next  zeqaest  was  that  the  function  of  a  newspaper  is  to  famish  in- 
formatiOD  to  its  readers  of  onrrent  events,  and,  if  tbe  Jury  believes  that  it 
waa  the  intention  of  tbe  defendant  simply  to  discharge  tbe  functions  of  a 
newapapw,  the  damages  awarded  should  be  only  such  as  tbe  plainUfl  has  ao> 
Ualty  Bofferod.  The  propoeition  is  established  by  the  case  of  Samueb  r.  At- 
toetation,  76  N.  T.  604.  9  Han,  294,  that  the  plaintiff  in  aa  acttoa  of  Ubel 
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gives  evidence  of  malice  whenever  he  proves  the  falsity  of  the  libel.  It  be- 
comes, then,  a  question  forthe  jury  whether  the  mHlfee  is  of  sach  a  character 
as  to  call  for  exemplary  or  punitive  damages;  and  that  question  Is  not  to  be 
taken  away  from  the  jury  because  the  defendant  gives  evidence  which  tends 
to  show  that  there  was  in  fact  no  actual  malice. 

The  court  was  correct  in  refusing  the  third  request  to  oharg«».  It  assumes 
thHt  the  defendant,  the  moment  the  question  was  raised  as  to  the  truth  of 
the  libel,  made  a  full  and  complete  retraction  of  the  whole  thereof;  whereas, 
the  evidence  showed  that  In  the  same  lasae  that  contained  the  retraetlon  they 
repeated  the  libel. 

The  fourth  request  was  to  the  effect  that  the  jury  is  to  consider  the  al- 
leged publication  of  the  alleged  libel  on  the  second  day,  in  conjunction  with 
the  retraction  contained  in  a  conspicuous  part  of  the  same  issue,  and  there- 
fore they  are  to  consider  there  was  no  malice  Intended  or  shown  by  the  sec- 
ond publication,  whioh  last  proposition  clearly  usurped  the  province  of  the 
jury. 

The  flfth  proposition  was  that,  unless  the  defendant  was  moved  by  actual 
malice.  It  was  not  a  cnse  for  punitive  or  exemplary  damages,  and  the  Jury 
could  give  such  damages  only  as  they  thought  the  plaintlft  had  really  borne. 
The  rule  laid  down  in  Warner  v.  Publishing  Co.,  133  N.  T.  181,  80  N.  E. 
Bep.  393,  is  that  a  libel  recklessly  or  carelessly  publislied,  as  well  as  one 
prompted  by  personal  ill  will,  will  support  an  award  of  exemplary  damages, 
showing  that  the  request  under  consideration  was  properly  refused. 

The  next  request  was  that  the  plaintiff  must  satisfy  ihe  jury  as  to  the  ex- 
tent of  the  damage  to  reputation  actually  suffered,  and  the  jury  must  give 
no  amount  in  excess  of  such  damage.  It  does  not  require  authoritlea  to  show 
the  impropriety  of  such  a  request,  in  cases  of  this  character.  The  {^nUff 
is  not  required  to  establish,  item  by  Item,  the  amount  of  damages  which  he 
has  sustained. 

These  are  the  only  points  which  seem  to  be  raised,  and  the  roUnga  of  the 
eonrt  below  seem  to  have  been  In  harmony  with  the  rules  preTaUing  In  the 
disposition  of  cases  of  this  character. 

The  judgment  should  be  afflrmeiL  wUb  costs.  All  oonoar. 


Hatbnb  «.  West  Side  Eleotrxo  Light  A  Power  Go.  at. 

Striker  v.  Yihcent  et  aL 

(Supreme  Court,  General  Term,  First  Department.  November  18,  IMl) 

1.  HscHi.Nio'8  LiBN — Building  on  Lsasbd  OaonND — Liabiutt  of  Lahdlokd. 

Where  a  lease  of  Isod  oonlains  no  permissioa  or  provl«loD  ^viog  the  lessee,  an 
fltoctrio  Uffht  oompany,  the  right  to  oonstniot  any  building  or  to  pat  any  maebla. 
ery  on  the  land,  the  land  caooot  be  held  for  a  meolianlo's  lien  for  a  bnUdliig  arseted 
by  the  leBsee  on  the  ground  that  the  owner  oonsented  to  Its  ooDStmoUon,  klaoe  he 
was  Dot  Id  poseession  of  the  premises,  and  bad  do  power  either  to  diueat  from 
or  oonsent  to  suoh  coDstruotion.   17  N.  V.  Sopp.  680,  affirmed. 

fl.  BUIB— COKSSHT  or  L4KDLOBD. 

The  fact  that  the  owner  partlotpated  slightly  in  the  ooasfemoUoD  irf  the  bnUdtng 
is  not  proof  of  sDoh  oooMOt,  when  it  Blears  that  he  was  aotiac  as  agwU  of  ttw 

oompany  whioh  had  leased  the  land. 

Appeal  from  special  terra,  Kew  York  count7. 

Action  by  James  H.  Havens  against  the  Weet  Side  Electric  Ught  ft  Power 
Oompany  and  others,  Elsworth  L.  Striker,  and  Charles  B.  Vincent  and 
another,  to  enforce  a  meehaDie's  lien.  From  the  judgment,  whioh,  among 
other  pioTislons,  directed  a  dismissal  of  the  oomplalnt  as  to  defendant  Striksr, 
who  was  the  owner  of  the  land  on  which  the  bailding  was  erected,  (17  N.  7. 
Snpp.  580.)  defendants  Charles  B.  Vincent  and  another  appeal.  Affirmed. 

Argued  before  Van-Bbuht,  F.  J.,  and  O'Bbish  and  Lawbbhos,  JJ. 

JamM  jr.  Sunt»  fta  appellants.   €teo.  2Mis«»  for  lespondent. 
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y.vr  Bbvut,  F.  J.  We  see  no  reason  to  differ  frota  the  condnslon  aiv 
rlTed  at  th«  learned  Justice  wbo  tried  the  cause  below,  and  we  think  that 
the  jndffment  appealed  trtao  should  be  affirmed  tor  the  reasons  assigned  by 
him  in  his  opinion.  It  does  nut  seem  to  us  that  It  oould  posslblj  have  been, 
the  Intention  of  Ihe  legislature  to  make  the  owner  of  land  which  he  has  leased 
for  a  long  term  of  years  liable  for  Improreoients  made  apon  tbls  land  for  pur- 
poses of  trade  by  Ids  tenant.  The  mere  fact  that  he  may  know  titat  tlie  ten- 
ant contemplates  making  certain  improvements,  or  applying  tlie  property  to 
certain  purposes,  certainly  cannot  make  the  owner  liable  for  the  moneys  ex- 
pended by  Ills  tenant  In  the  doing  of  such  work.  It  seems  to  us  that  the 
clear  intent  of  the  statute  was  to  prevent  the  owner  of  real  estate  from  per- 
mitting impTOTements  to  be  made  upon  his  property,  from  which  he  Is  to  de- 
rive an  ultimate  benefit,  and  which,  without  his  consent  or  acquiescence, 
could  not  be  made,  without  Incurring  some  obligation  to  those  w)io  have  sup- 
plied labor  and  materials  for  the  making  of  such  improvements.  But  in  those 
cases  whore  the  owner  has  no  power  to  prevent  the  tenant  from  making  such 
improvements  as  he  sees  &t,  and  from  whtcli  tlie  ownercan  derive  no  ultimate- 
benefit,  it  never  could  have  been  the  intention  of  the  legislature  to  make  such 
owner  liable,  and  it  ia  doubtful,  if  they  had  attempted  to  do  so.  whether  It 
lies  within  their  power.  The  granting  of  iin  extra  allowance,  no  costs  hav- 
ing heen  allowed,  seems  to  tiave  been  unauthorized.  This  amount  should  be 
stricken  from  the  judgment^  and  the  judgment,  as  modified,  afflrmedt  witk 
costs.  All  ooncur. 


Adams  e.  Adaw. 

{Supreme  Court,  Oeneral  Ttrm,  Flnt  DepartmeitL  Kovambsr  18,  ISM) 

OivoaoB— Abaxdovmsxt. 

Iq  an  action  for  limited  divorce  od  the  nound  of  abaadonment  the  joourt  prop- 
erly dismissed  the  aobioa  where  the  proof  shoived  nothlog  oertaio  except  the  dis- 
^rsttDMDWft  the  parties,  and  that  their  Uvlag  apart  was  with  the  virtual  consent 

Appeal  ttom  special  term,  New  York  county. 

Action  by  Matilda  M.  Adams  against  Samuel  M.  Adams  for  limited  dlv<noe.. 
From  a  judgment  dismiaslng  the  complaint,  plaintiff  appeals.  Afllrmed. 
Argued  before  Van  Bucnt,  P.  J.,  and  O'Bbien  and  BAKRsiTt  JJ. 
Smith  d!  WMU,  for  appdUnt.   ff.  P.  Bowe,  for  respondent. 

Vah  Bbttnt,  p.  J.  This  action  was  brought  to  obtain  a  limited  divorce^ 
upon  the  ground  of  abandonment.  The  learned  court  dismissed  the  complaint 
upon  the  ground  that  there  was  no  sufficient  proof  showing  abandonm-nt  to- 
justify  the  granting  of  a  decree.  With  this  conclusion  we  have  no  disposi- 
tion to  interfere.  Theevidence  upon  the  part  of  the  plaintiff  tending  to  show 
an  abandonment  Is  of  a  very  vague  and  unsatisfactory  character;  and  the 
claim  of  want  of  support  rests  upon  even  a  slighter  foundation,  as  there  is  no- 
evidence  whatever  tending  to  show  that  the  defendant  has  nob  contributed 
to  the  plaintiff's  support  as  far  as  his  means  would  allow.  It  is  evident  that 
there  were  disagreemenbi  between  the  parties,  and  that  their  married  life  was 
not  particularly  harmonious.  But  there  is  no  evidence  of  a  refusal  upon  the 
part  of  the  defendant  to  contribute  to  the  support  of  the  plaintiff;  and,  as  far 
as  their  living  apart  is  concerned,  It  would  appear  to  have  been  with  the  con- 
sent and  virtual  approbation  of  the  plaintilT.  Under  these  circumstances,  no 
case  whatever  Is  made  out  for  tlie  interference  of  the  court;  and,  as  mere  in- 
harmonloQS  relations  have  not  as  yet  become,  in  this  state,  a  ground  for  the 
granting  of  a  decree  of  divorce,  we  think  that  the  judgment  appealed  from, 
should  be  affirmed,  with  costs.   All  concur. 
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OX.ASEB  9.  OABBOLL  «t  olt 

(Atprsnw  Cowt,  Omeral  Term,  JHrtt  Departmmt.  Koreaber  IS,  un.) 

L  (AtBDrroBS*  Bill— Etidbhoi  to  ButMiN. 

In  ui  action  against  a  husband  and  wife  by  a  creditor  of  the  hnsband  to  reaeh 
Bimejr  to  have  been  reoelTed  br  the  wlfd  in  fraod  ot  the  boeband'a  oradli- 

on  from  mortnoee  belongljig  to  the  nnabaiid,  th«  oemplalnt  ia  not  snstBiBad  br 
teatlmonj  of  the  taosband  that  most  of  the  Illor^»gB•  h«T»  been  paid  oflr  and  that 
tlie  wife  reoelred  the  money  through  him. 

%,  Bajo. 

In  an  action  against  a  husband  and  wife  to  sabject  to  a  debt  of  the  hasband  land 
alleged  to  be  hud  bj  the  wife  In  frand  ot  the  husband's  creditors,  evld«ioe  In  re- 
lation to  land,  other  than  that  referred  to  in  the  oMnplalnt,  is  Inetorant. 

Appeal  from  special  term,  New  York  county. 

Action  by  Albert  QIaaer  against  Daniel  Carroll  and  Gathering  Carroll  to 
BDbject  real  estate  of  Catherine  Carroll  to  the  payment  of  ber  husband's 
debt.  From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Af- 
firmed. 

Argned  before  Van  Bbunt,  P.  J.,  and  O'Bbieh  and  Barrett,  JJ. 
Anno  Loeaift  tax  appellant.  Sarl«jf  4  Frendergeut,  for  resptnidenta. 

Pier  Curiah.  Tbts  is  a  creditors'  action  to  subject  certain  real  estate  be- 
lon^ng  to  the  defendant  Catlierine  M.  Carroll  tu  the  payment  of  a  judgment 
recovered  by  plaintiff  against  ber  husband,  Daniel  Carroll.  The  question 
whether  the  property  sought  to  be  thus  subjected  whs  held  by  Mrs.  Carroll  in 
fraud  of  ber  husband's  creditors  was  one  of  fact,  and  we  see  no  reason  to  dis- 
trust the  finding  of  the  special  term  in  her  favor.  The  evldeuce  entirely 
tailed  to  Bostain  the  plaintiff's  charges  with  r^ard  to  the  real  estate  specified 
in  the  complaint.  Much  of  the  evidence  had  relatioo  to  property  in  tfals  dty 
not  referred  to  In  the  complaint,  and  this  evidence  was  consequently  irrele- 
vant to  the  main  Issue  with  regard  to  the  Brooklyn  property.  The  claim  la 
made,  however,  that  a  considerable  sum  of  money  was  received  by  Mrs.  Car- 
roll from  mortgages  upon  this  New  York  property,  and  that  these  moneys  be- 
longed to  her  husband,  and  should  be  accounted  for  under  an  independent 
section  of  the  complaint  charging  Mrs.  Carroll  generally  with  receipt  of  mon- 
eys in  fraud  of  creditors.  Even  in  this  particular  the  evidence  ia  not  suffi- 
ciently clear  to  warrant  us  In  disturbing  the  findings  of  the  special  term.  The 
defendant  Daniel  Carroll  testified,  it  Is  true,  that  most  of  these  mortgages 
had  been  paid  off,  and  that  bis  wife  received  the  money  through  htm.  This 
testimony  was  insufficient  In  itself  to  establish  the  plaintiff's  charges  of  fraud. 
But  the  defendants  claim,  and  the  case  Is  not  without  evidence  to  support  it, 
that  certain  of  the  mortgages  in  question  were  made  after  Mrs.  QirruU  had 
become  the  owner  of  the  property,  and  that  whatever  money  she  received  out 
of  such  property  was  realized  after  her  purchase.  In  view,  also,  of  the  fact 
that  the  claim  with  r^ard  to  this  particular  property  is  not  referred  to  in  the 
complaint,  and  is  not  made  the  subject  of  a  direct  issue,  we  think  the  com- 
plaint was  properly  dismissed,  and  that  the  judgment  appealed  from  should  be 
affirmed,  witti  ooets. 


W^EST-Sros  Bane  v.  Meehan. 
(Supreme  Court,  Oenerdl  Term,  I^rat  Department.  November  18, 18B&) 

L  AtTACHlCSHT— FUDD — QdAXTDH  OT  BVTDUrOB. 

To  establish  fraud  as  a  ground  of  attachment,  there  must  be  as  mwA  ovIdeBoa  aa 
wonld  be  esaenttal  to  maintain  an  action  based  on  fraud. 
t>  Afpbal— OvacnoNs  hot  Ri.rBBD  Bbi<ow. 

Defendant  caDoot  object  on  appeal  that  oertain  affidavits  were  allowed  to  be 
read,  where  tbe  record  fail*  to  show  that  he  raised  the  question  of  their  bioompe- 
taooy  in  the  lower  court. 
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Appeal  from  special  term,  Kew  York  ooonty. 

The  West-Side  Bank  sued  oat  an  attachment  against  Frank  0.  Ifeehan, 
and  he  moTed  to  set  it  asida  From  an  order  denying  this  motion  be  Appeals. 
AfBrmed* 

A^ued  before  Yak  ^mrr,  F.  J.,  and  O'Bbibh  and  BABSsrr,  JJ. 
IT.  if.  SqffbTdt  for  appellant.  Smrp  i>aUy.  /r.»  tax  napondent. 

Yan  BBimTt  P.  J.  It  aeems  to  be  assumed  bjthe  coansel  fortberespond- 
mt,  and  he  seems  to  be  fortified  in  bis  aasamptlon  by  a  few  precedents,  that. 
In  order  to  establish  fraud  for  the  purpose  <^  the  issuance  of  an  attachment, 
»  difterent  rale  prevails  as  to  the  weight  of  evidence  from  that  which  prevails 
in  the  case  of  an  action  based  upon  frand.  It  is  £amUiar  law  that,  iu  order 
that  an  action  may  be  maintained  for  fraud,  the  plaintiff  must  show  affirma- 
tively facts  and  drcumstanoes  necessarily  tending  to  establish  a  probability 
of  guilt;  but.  if  the  evidence  is  capableor  an  interpretation  equally  consistent 
wiUi  innocence  as  with  guilt,  the  former  meaning  must  be  given  to  it  Ther^ 
fore  the  evidence  must  be  of  greater  weight  than  simply  to  justify  a  conclu- 
sion of  guilt.  It  must  necessarily  tend  to  establish  a  probability  of  guilt,  and 
be  iDconslBtent  with  innocence.  This  rule  also  prevails  in  respect  to  provi- 
sional remediea,  and  la  just  as  stringent  as  In  an  action.  This  is  expressly 
bold  In  the  case  of  Morris  v;  Taloott,  96  N.  Y.  100,  and.  If  it  bad  not  been  so  held. 
It  must  be  apparent  that  there  is  no  reason  that,  in  the  pnrBoit  of  a  provisional 
remedy,  a  defendant  should  be  branded  with  fraud  upon  Ughto-  evidence  than 
would  be  sufficient  to  maintain  an  action  upon  tiiai  ground.  Attachments 
and  orders  of  arrest  cannot  be  maintained  upon  mere  preeumption.  In  the 
case  at  bar  the  original  affidavits  were  clearly  inanfflelent  to  justify  the  issu- 
ance of  the  attachment.  The  aiiegatloos  ot  fnnd  were  made  upon  informa- 
tion received  from  a  third  party,  and  no  reason  whatever  is  given  for  the 
failure  to  produoe  his  affidavit.  The  affldairita  snbeequently  read.  howoTer. 
showed  the  sudden  withdrawal  from  defendant's  bank,  and  the  existence  of 
deposits  in  savings  banka,  fortifying  the  Information  received  by  proof  of 
actual  facts,  necesaarily  tending  to  show  a  withdrawal  of  pnqierty  not  for  the 
purposes  oi  business.  It  Is  true  that  it  is  now  objected  ttiat  the  respondent 
^nld  not  have  been  permitted  to  read  these  additional  affidavits.  Bat  the 
difBeulty  is  that  this  objection  now  comes  too  late.  It  does  not  appear  to  have 
beui  rsised  in  the  court  below.  If  It  had  been,  we  think  it  wouhl  have  been 
earn  to  have  allowed  these  affidavits  to  be  read.  It  is  true  it  Is  claimed  in 
i^peUsnt*8  points  that  these  affidavits  were  read  ora  defendant's  ol^ectlon. 
but  wa  canwA  Ond  any  objection  in  the  record,  and  coflseqnently  cannot  con- 
sider  the  same.  The  order  appealed  from  sboald  be  affirmed,  with  910  ooets 
and  disbursements.  AU  concur. 


National  Pabk  Bahx  or  Nrw  Yobk  v.  Haas  tt  al. 

(Su]>reni«  Court,  Oenaral  Tenn,  IVnc  Deportment  Kovember  18,  1892.) 

^iTPbai^Law  Of  rai  Casb. 

In  an  aoUtn  brought  m  abUlof  peace b!f  an  attaohlng  oreditor  against  many 
olaimuto  of  the  properto',  the  alflrmanoe  on  appeal  of  an  order  appolntlnr  a  re- 
oelver  and  granting  an  lojunotlou  disposes  of  tne  question  as  to  the  oomplwnt  Dot 
etattng  f  aote  sufficient  to  ooastltute  a  oause  of  aotlon,  raised  by  demurrer. 

Appeal  from  special  term,  Kew  York  county. 

Action  by  the  National  Park  Bank  ot  New  York  against  Leopold  Haas  and 
«tbers  to  preserve  its  attachment  Hen,  and  to  enjoin  replevying  creditors,  and 
■determine  the  rights  of  all  parties  in  one  action.  Defendants  demurred  to 
the  complaint.   Demurrer  overruled,  and  defendants  appeal.  Affirmed. 

7or  decision  on  appeal  from  order  appointing  receiver,  see  16  K.  T.  Supp. 
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343,  affirmed  in  30  K.  E.  Bep.  867.  For  decision  on  appeal  from  an  order 
denying  a  motton  to  vaoate  the  order  appointing  tbe  reoelrer,  see  20  H.  T. 

Supp.  499. 

Argued  before  Van  Brvht.  P.  J.,  and  O'Brien  and  Lawbence,  JJ. 
Benno  Loewp,  for  appellants.   Smnoitx  A  Hanhfltid,  {Otto  HortUtM,  ot 
counsel,)  for  respondent. 

IiATTBENGE,  J.  The  firm  of  Levy  Bros.  A  Co.  was  a  special  partnership, 
doing  business  in  the  city  of  New  York.  In  May.  1891,  the  National  Park 
Bank,  the  plaintiff  herein,  brought  an  action  against  them  to  recover  tbe  som 
of  •90,615.24,  and  in  said  action  obtained  a  warrant  of  attachment,  under 
and  by  virtue  of  which  the  sheriff  of  the  city  and  county  of  New  York  levied 
upon  and  took  into  his  possession  the  property  of  Levy  Bros.  &  Oo.  There- 
after, a  number  of  parties,  including  the  appellimts  herein,  claiming  to  be 
creditors  of  Levy  Bros.  A  Co.,  instituted  actions  in  replevin  against  the  sher- 
iff, seeking  to  recover  the  various  articles  of  merchandise  alleged  by  them  to 
have  been  sold  to  Levy  Bros.  A  Co.  The  number  of  these  replevin  eredit<»» 
was  some  50  or  60,  and  the  Park  Bank,  in  order  to  preserve  the  lien  of  tta  at- 
tachment, and  to  settle  the  controversies  between  itself  and  the  repleTytng 
creditors,  and  determine  the  various  contlicting  claims  between  them,  broaght 
this  action  in  equity.  In  the  nature  of  a  bill  of  penoe,  so  that  the  interests  of 
the  different  claimants  might  be  determined  in  one  action,  and  the  rights  of 
all  parties  protected.  To  this  complaint  the  defendnnts  interposed  tbne 
grounds  of  demurrer:  (1)  That  the  oomplalnt  did  not  state  facts  sufficient  to 
constitute  a  oause  of  action;  (2)  that  it  appears  upon  the  fAce  of  ttie  oom- 
plalnt that  there  is  adefect  of  parties  defendant,  inasmuch  as  it  appears  from 
the  said  complaint  that  John  J.  Gorman,  tbe  sheriff  of  tbe  olt^  and  ooantj 
of  New  York,  has  an  interest  in  tbe  property  therein  referred  to;  (3)  it  ap. 
peared  upon  the  face  of  the  said  complaint  that  several  causes  of  action  bava 
been  improperly  joined.  An  order  was  issued  in  Uils  case,  appointing  a  re- 
ceiver of  tlie  property  of  Levy  Bros.  &  Co.,  and  granting  an  injunetioa,  from 
which  order  appeals  were  taken  to  the  gowral  term  of  this  court  (16  N.  T» 
Supp.  348)  and  the  court  of  appeals,  (SO  N.  E.  Bap.  867.)  by  which  tribonals 
the  said  order  was  affirmed.  The  decision  of  the  court  in  that  case,  as  was 
held  by  Uie  special  term  In  overruling  Uiis  demurrer,  disposes  of  tbe  ques- 
tions sought  to  Iw  raised  on  this  appeal.  The  court  there  necessarily  lidd, 
in  affirming  the  order  appointing  the  reeeiver  and  granting  the  Injunction* 
that  the  complaint  did  state  facts  snfficirat  to  constitute  a  cause  of  action; 
and,  further,  that,  while  tbe  sheriff  and  tbe  coroner  were  proper  parties  to 
the  action,  and  should  be  brought  in.  tbe  failure  to  make  tbem  parUes  de- 
fendant did  not  affect  the  question  of  Jurisdiction.  The  court  also  said 
"that  one  or  more  <d  the  defendants  Intimate  in  their  affidavit  that  the  prop- 
erty replevied  by  them  was  delivered  to  Levy  Bros.  &  Co.  to  be  wuAd  on  com- 
mission, and  never  passed  into  Uieir  ownership  at  all;  and  one  or  more  of  the 
defendants  assert  that  there  Is  no  dispute  as  to  the  Identity  of  the  unmanufao- 
tured  goods  whlfh  they  claim,  and  no  conflicting  title  thereto  alleged  by  ai^ 
one  except  the  plaintiff  in  tbe  attachment.  These  facts,  if  satisfactorily  es- 
tablished, may  possibly  prove  to  be  a  dtfense  to  the  action  as  against  such 
defendants;  but  these  facts  are  new  matter  alleged  oatside  of  the  complaint, 
as  to  which  the  plaintiff  will  have  a  right  to  tw  heard.  They  amount  to  a 
denial  la  some  degree  of  the  plaintiff's  general  allegations,  and  may  establish 
a  defense  without  overturning  or  dislodging  the  Jurisdiction.  **  The  obeora- 
tion  of  tbe  court  of  appeals  upon  this  point  disposes  of  the  third  ground  of 
demarrert  and  the  order  and  Judgment  of  the  special  term  overruling  the  d^ 
murrer  must  Uwrefore  be  affirmed,  with  costs  and  dlsbursemuits. 
AU  concur. 
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In  rt  SoxjTBXBK  Bouzjetabd  B.  Co. 

(Supreme  Court,  OenemI  Term,  Fir  at  Department.  HoTembar  18, 189a.) 

Onn>nuu,Tio5  Pboobkdikob— Award— Rbtiew. 

Uoder  I^ws  18B0,  o.  140, 1  IS.  u  ameaded  by  Laws  1870^  o.  19^  whMl  prorldw 
tlut,  npoQ  BQ  appeal  Snm  tbe  flnt  nport  of  oommlBsionen  makuig  an  award,  the 
eourt  maj  In  Its  aiscreUon,  dtrect  a  naw  appraisal,  aad  tbat  tbe  saeood  report  sball 
be  final  and  conclusive,  the  commissioners  are  the  sole  judges  of  tbe  value  of 
property  they  appraise,  and  the  court  will  not  disturb  a  second  award  except  for 
snob  errors  as  would  be  sufficient  to  set  astde  tbe  report  of  a  referee  of  (be  verdicC 
of  ajury;  nor  will  It  disturb  auoh  award  ou  aocouuCof  anyauppoMd  benefltato 
adjoining  laod  from  the  cooatroetion  of  a  road. 

Appeal  from  special  term,  Naw  York  county. 

Tn  an  application  by  tlie  Southern  Boulevard  Bailroad  Company  for  the 
eoDdemnation  of  land  for  Its  use.  its  petition  was  granted  and  an  award  of 
nominal  damages  made  by  commissioners  to  the  owners  of  the  land.  On  an 
appeal  by  tbe  owners  from  an  order  confirroinK  such  award,  a  second  ap* 
pralsal  was  made,  and  from  an  Qrder  affirming  the  second  award  tbe  company 
appeals.  Affirmed. 

For  former  reports,  see  4  N.  Y.  Supp.  388.  12  N.  Y.  Supp.  466,  and  17 
Y.  Supp.  828. 

Argued  before  Van  Bbunt,  P.  J.,  and  Lawrbnob,  J. 

Boadly,  Lauterhach  <&  Johnson,  ( William  H.  Page,  Jr„  and  Bdwara 
Lauterbach,  ot  counsel.)  for  appellant.  Stinuon  <ft  WiUiams,  ( William 
Bt«rrtpont  WiUiamtf  of  oounsel,)  ffnr  respondent. 

Lawrence.  J.  When  this  case  came  before  this  court  upon  the  first  ap- 
peal, it  was  held  that  the  l^lslaturt:,  having  authorized  tbe  taking  of  the 
land  for  public  nse,  upon  certain  conditions,  it  could  not  abolish  those  con- 
ditions, and  treat  tbe  property  as  though  no  such  conditions  had  been  at- 
tached to  Its  condemnation  when  first  taken;  tbat  such  conditions  consti- 
tuted the  contract  between  tbe  owners  and  the  people,  which  the  legislature 
bad  no  right  to  abrogate.  12  N.  Y.  Supp.  466.  Tbe  Southern  boulevard  was 
laid  out  under  chapter  290  ot  tbe  Laws  of  1867.  and  by  the  twenty-fourth  sec- 
tion of  said  act  it  was  provided  as  follows:  "Said  road,  when  constructed,  shall 
be  kept  and  maintained  for  the  public  use,  as  an  avenae  or  boulevard,  and, 
except  for  tbe  purpose  of  crossing  the  same,  no  railway  6r  tramway  shall 
be  lidd  or  constructed  thereon,  or  upon  any  part  thereof,  by  any  persons  or 
corporations  whatsoever,  without  a  special  act  of  the  l^islature  of  this  state 
for  that  purpose  first  bad  and  obtained;  and  Incase  the  legislature  of  this  state 
shall,  at  any  fntnre  time,  grant  to  any  person  or  corporation  the  right  to  con- 
stmctany  rail  or  tramway  upon  said  road,  or  any  part  thereof,  nothing  In 
this  act  contMned  shall  be  constmed  to  affect  or  cut  off  the  rights  of  the  sev- 
eral  owners  of  lands  which  sliall  be  taken  for  laying  out  the  road  hereby  au- 
thorized to  cliUm  and  recover  from  such  person  or  corporation  tbe  full  value 
of  aU  tbe  land  taken  from  such  owner  or  owners,  for  the  road  herein  author- 
ized  to  be  oonstritcted,  to  the  same  extent  as  if  no  ench  road  had  ever  been 
liUd  ont  on  said  lands,  and  without  any  deduction  for  any  supposed  benefit 
to  said  lands  to  arise  from  the  construotlon  of  such  rail  or  tramway.  Such 
ownersUp  and  claim  for  compensation  by  reason  thereof  are  to  apply  as  well 
to  tbe  roads,  streets,  and  avenues,  which  may  have  been  heretofore  laid  out 
and  dcdieated  to  the  public,  by  the  owners  of  the  lands  adjacent  thereto,  and 
takeo  as  a  part  of  the  road  hereby  anthorised,  as  to  lands  so  taken  over  which 
no  roads  uave  heretofore  been  laid  out  or  opened."  The  act  of  1867  was 
junended  chapter  728  (tf  tbe  Iaws  of  1887,  whltA  provided  as  follows: 
"Said  road,  when  constructed,  shall  be  kept  and  malnt^ned  for  the  public 
nse  as  an  avenue  and  boulevard,  and  no  railway  or  tramway  shall  be  laid  or 
•onstructed  thereon  except  1^  a  raltnad  company  which  has  been  or  may 
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hereafter  be  duly  organized  under  and  by  virtue  of,  and  In  coaformity  with, 
the  provisioDB  of  chapter  two  hundred  and  fifty-two  of  the  Laws  of  Eightp^i 
Hundred  and  Eiffbty-Four.  and  which  baa  het^fore  complied  or  shall 
comply  with  all  the  provisions  of  said  chapter,  in  respect  of  the  consent 
of  ownen  of  property  and  the  local  authorities. "  The  Southern  Boulevard 
Bail  road  Company  was  organized  under  the  provisions  of  chapter  252  of 
the  Laws  of  1884,  above  referred  to,  and  the  cummiasioners  in  the  flnt  in- 
stance made  only  a  nominal  award  to  the  Spoffords,  whose  property  bad  been 
taken  foe  the  Southern  boulevard,  under  the  provisions  of  the  act  of  1867. 
As  above  stated,  the  orittr  oonBrming  that  report  was  reversed  npon  ai^ieal* 
and  the  proceedings  were  sent  back  to  the  commissioners  for  further  exam- 
ination. See  12  K.  Y.  Supp.  466.  The  oemmlasiooers  have  now  awarded 
to  the  Spoftovda  the  sum  of  •6.0U0,  and  tnm  the  order  of  the  special  term  ad- 
justing tba  dlfferenoe  between  the  two  lepwta,  and  directing  tli«  paymeat  of 
■neb  dUteanoe,  amonnting  to  the  anm  of  $6,999.94»  this  appeal  la  taken. 

Section  18  of  the  ffenenu  raUread  act  (Laws  1850,  e.  140)  waa  amended  bj 
efa^ifetr  190*  Iaws  187^  which  provided  th^)t,  npoD  an  appeal  (ram  tba  fliat 
report,  the  court  on  a  hearing  might  direct  a  new  appraisal,  before  tbe  same 
or  new  commiaBioners,  in  ita  discretion,  and  that  "the  second  report  abali 
be  final  and  concbuive  on  all  the  parties  interested."  It  was  foxther  ino- 
vided  that,  if  the  amount' of  the  compensation  to  be  paid  hf  the  oompany  Is 
increased  1^  the  second  report,  the  ditFerenoe  shall  be  a  lien  on  the  land 
appraised,  and  shidl  be  paid  by  the  company  to  the  parties  entitled  to  the 
same,  or  shall  be  deposited  in  tbe  bank,  as  the  court  shall  direct,  and.  if  the 
amount  is  diminished;  the  dilTerence  shall  be  refunded  to  the  company,  by 
tile  party  to  whom  the  same  mm^  have  been  paid,  and  Judgment  therefor  may 
be  rendered  by  the  court  on  tbe  filing  of  tbe  second  report  against  the  party 
liable  to  pi^  tbe  same.  It  is  contended  1^  tbe  respondants  that  tbe  second 
report  is  final  and  conclusive,  and  that  no  frand,  irregnlarity,  or  mistake  has 
been  estaUished  is  the  proc^dings  of  Uie  oommissioners,  which  within  tbe 
decision  in  Re  Progpeet  Fork  AO,  I.IU  Co.,  reported  in  M  Hnn.  200.  ea- 
titles  tills  court  to  rsriew  or  modify  the  drtermlaaUon  of  ttie  commlsslODarB. 
See*  also.  In  re  Pnaptet  Park  <ft  C.  /.  B,  Co.,  20  Hun.  184.  85  N.  Y.  489. 

Our  eoMmination  of  the  record  convincsa  na  tbat  there  wete  no  legal  amns 
or  iiregularities  in  tbe  proeeedlngs  of  tAe  oommlsslonocs  which,  wittdn  tlie 
principles  laid  dbwn  In  the  cases  just  dtsd,  authorise  ns  to  review  tbeir  de- 
cision. UiKtor  the  [oovisions  of  the  act  of  1807,  as  has  already  been  hald  hj 
tUs  court  in  this  ease,  (12  N.  Y.  Supp<  466.)  it  was-the  duty  of  the  eommio- 
stonen  lo  award  to  the  owners  of  the  lands  embraced  within  the  Southern 
boulevard,  which  are  sought  to  be  taken  for  the  laying  out  of  tbe  potltioaer*a 
road,  tbe  fall  value  of  all  tbe  land  taken  from  sueli  owner  or  ownm.  to  tbe 
same  extent  as  if  the  boulevard  had  nerer  been  laid  ont  ob  sucb  lands,  asd 
without  any  deduction  for  any  supposed  benefit  to  said  landato  arise  frcnn 
tbe  construction  of  the  petitioner's  road.  It  was  also  d^nntned.  as  above 
stated,  tbat  the  conditions  prescribed  by  the  act  of  1867  constituted  a  con- 
tract between  the  owners  and  tbe  people,  wbich  the  legislatnre  had  no  right 
to  abrogate. 

The  commissionera  in  this  case  appear  to  us  to  have  proceeded  In  accord- 
ance with  tbe  views  thus  expressed,  and  to  have  allowed-  to  the  ownera,  Uie 
respondents  in  this  case,  that  which  whs,  in  tlieir  opinion,  the  full  value  of 
the  property  or  easemc-nt  sought  to  be  taken  for  the  construction  of  tbe  peti- 
tkmer's  road.  That  determination  we  have  no  right  to  review,  inasmneh  aa 
tiie  statute-  makes  the  commissioners  the  sole  Judges  of  sui-h  value,  and  the 
cases  above  cited  hold  tiiat  tbe  only  power  we  possess  is  limited  to  tbe  oor* 
faction  of  errors  or  mlsbdces,  wbich  would  set  aside  the  report  (tf  a  referee 
«r  dw  verdict  of  a  }ury.  24  Hun,  20L  Xhwe  is  no  pretense  of  mistake 
ta  this  case,  nor  Is  the  conoluslcm  of  the  commissioners;  In  our  opinton. 
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liable  to  th6  erttldsm  that  a  verdict  of  a  Jury  attesslnff  the  nmonnt  of 
damage  Itf  the  earn  awarded  by  the  combiiBtifoners  wenld  be  set  aside  as  ex* 
ceesive.  We  do  not  think  that  the  appeUahb  H  il^t  lii  the  poCnt  Mkett.  that 
the  award  is  void  under  the  constitution,  because  damages  are  iWarded.fOr 
more  lamds  than  #ere  actually  ret^lrM  for  the  pmr]^eri  of  the  railway.  In 
its  petition  the  petitioner  states  that,  it  "seefts  to  acgMire  the  rfgbt  to  con- 
struct, maintaint  and  operate  a  double-track  street  autfaoe  reih'oad,  upon  the 
surface  of  the  soil,  through,  upon,  and  along  that  portion  of  the  Southern 
boulevard  which  formerly  belonged  to  Paul  iSpofford,  deceased,  and  which  Is 
located  at  or  near  the  Junction  of  the  Hunt's  Point  road,  with  the  said  boul^ 
vard  in  the  Twenty-Third  ward  of  the  city  of  New  York,  atid  also  such 
switches,  sidings,  and  turnouts  as  may  be  necessary  for  the  convenient  work- 
ing of  said  railroad,  ayd  the  exercise  and  enjoymeilt  of  the  rights,  privileges, 
franchises,  and  Immunities  now  or  hereafter  to  be  accorded  and  secured  to 
it  by  law."  This  language  clearly  Indicates  thjlt  the  petitioner  intended  to 
take  all  that  portion  of  the  Sontliem  boulevard  formerly  belonging  to  Paul 
SpofFord.  The  petitioner  asks  for  the  whole  of  that  which  formerly  belonged 
to  Paul  SpoflFord,  and  we  must  assume,  for  the  purposes  of  this  appeal,  that 
it  actually  requires  for  the  purposes  of  Its  railroad  the  whole  of  that  property, 
or  an  easement  In  the  whole  of  it.  The  cases  (/n  n  Albany  St.,  11  Wend. 
149,  and  Smbary  v.  Conner,  8  N.  T.  511)  cited  by  the  appellant  are  not, 
therefore,  In  point,  for  the  simple  reason  that  It  does  not  appear  that  the  pe- 
titioner is  authorized  to  take,  or  Is  desirous  of  taking,  more  property  than  Is 
or  will  be  required  for  the  purpose  of  Its  railroad.  In  those  cases  it  aSlrma- 
tively  appeared  that  the  property  sought  to  be  taken,  under  the  power  of 
eminent  domain,  exceeded  the  amount  of  land  which  was  actually  required 
for  the  purposes  of  the  street  intended  to  be  opened.  .  We  think,  too.  that  in 
view  of  the  express  language  of  the  statute,  directing  the  manner  In  which 
the  damases  to  be  awarded  to  the  owner  are  to  be  ascertained,  it  cannot  be 
claimed  that  the  commissioners  should  have  made  any  allowance  for  sup- 
posed beiieflts  to  be  derived  by  the  adjoining  land  of  Spofford  from  the  con- 
struction of  the  petitioner'^  railroad.  We  are  Uiertfore  of  the  opinion  that 
the  order  of  the  special  term  should  be  affirmed,  with  ootti  and  dlsborae- 
inenta. 

Tan  Brttnt,  F.  J.  I  concur  In  the  result,  t  do  not  concur  in  tha:t  por- 
tion of  the  opinion  which  intimates  that  the  court  has  no  power  to  reVlew 
the  award  of  oommlssioners.  The  court  must  confirm  the  award  before  It 
becomes  eftectlve,  and  the  necessity  of  application  for  confirmation  implies 
action  upon  the  part  ot  the  court,  and  therefore  it  may  refuse  to  oonflrm  If 
justice  requires  It. 


(8uprem«  Ocmt,  Qmeml  Tmrn,  Ftr»t  Department.  KOTembar  18, 189S.) 

L  PaiNOIFAIf  JOtD  A6Bf)T — EViuBNOtf  OT  AUtkORlTT. 

Ib  an  action  ag^nst  one  of  aeveral  traanta  In  cx>ramon  of  a  building  for  the 
piloe  of  carpets  purchased  by  one  P.,  and  used  in  the  bailding,  P.'s  authoHty  to 
act  for  defendaot  In  making  the  purchase  cannot  be  Inferred  from  the  fact  that  ha 
boagbfe  the  ooaL  hlMd  the  Janitor,  and  rented  the  rooms  In  the  building,  where 
there  la  no  proof  that  soch  aoU  were  done  under  defendant'e  authoritjy. 

In  anch  case,  evidence  of  a  usage  to  carpet  such  bnildlngt  Is  properly  etdnded. 

S.  TsHum  at  Comcov— Powan  to  Bind  sr  Coktbaot. 

OtM  temnt  in  oommon  oannot,  withont  authority,  bind  another  a  porchaie  of 
gDoda  fbr  use  in  the  bnUding  owned  by  them. 

Szceptlona  from  circuit  court,  Kew  Twk  ooanfy. 
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Action  bj  John  Dobstm  and  another  against  Angost  Kahnla  for  the  {niofr 
of  carpets.  To  an  order  directiiu^  a  non8uit,  p1ainu£Cd  excepted,  and  the  ex- 
oeptlona  wen  ordered  to  be  beard  at  general  term  in  tbe  first  instance.  Ex- 
e^tiona  orerrnled. 

Argued  before  Van  Bsukt.  P.  J.»  and  O'Bribm  and  Babbbtt,  JJ. 

Leacittt  Wood  A  Keitht  {John  Brooks  Leavitt,  of  counsel,)  tor  plainlilb. 
Foley  dk  PoweUt  for  defendant. 

Barrett.  J.  We  cannot  understand  wbj  the  eicceptiona  in  this  case  were 
directed  to  be  heard  ]n  the  Orat  instance  at  the  general  term.  Tbe  plaintiffs 
made  out  no  case  agitinst  the  defendant,  Kubnla,  and  they  were  properly  non- 
suited. They  attempted  to  hold  him  as  part  owner  of  the  apartment  bouses 
Kos.  14  and  16  West  Sixty-Fifth  street,  for  the  price  of  certain  carpets  which 
were  purchased  by  one  Porter,  and  laid  upon  the  hallways  and  stairways  of 
these  bousee.  No  authority  upon  the  part  of  Porter  to  purchase  these  goods 
was  proved.  Direct  proof  of  authority  Is  not  claimed,  hut  the  court  was 
asked  to  infer  authority  from  Porter's  other  acts  with  regard  to  the  premises, 
sucb  as  renting  apartments,  purchasing  coal  for  the  premises,  giving  direc- 
tions, employing  the  janitor,  paying  the  watcliman,  etc.  But  there  was  n» 
proof  that  any  of  these  acts  were  done  under  Kuhnla's  authority,  and,  if  theiy 
were  done  under  the  authority  of  one  of  tbe  other  tenants  in  rammon.  that 
would  not  bind  Kubnla.  A  tenant  In  common  is  not  like  a  partner  who  has 
power  to  make  contracts  for  the  partnership.  His  rights  as  tenant  in  com- 
mon are  distinct,  and,  in  tlie  absence  of  an  express  authority,  he  is  not  respon- 
sible for  what  another  tenant  in  common  does  as  to  the  property  owned  by 
both.  Coming  v.  Iron  d'Nail  Faotory,  39  Barb.  325;  McCready  v.  Freedly, 
3  Rawle,  251.  We  may  add  that  there  was  no  proof  that  Porter's  acta  were 
done  under  authority  of  any  of  the  tenants  in  common,  except,  possibly.  Por- 
ter's wife,  wlio  seems  to  have  been  present  when  be  purchased  the  carpets. 
In  Howard  v.  Norton,  65  Barb.  166,  the  court,  speaking  of  tlie  rule  that  an 
agent's  authority  may  be  inferred  from  acts  of  a  kind  similar  to  that  done  in 
the  case  in  which  the  proof  is  sought  to  be  made,  observed  that  "the  acts 
from  which  the  inference  of  autliority  is  sought  to  be  drawn  must  be  acts 
done  under  authority  of  the  prlucipal."  Ttie  present  case  is  barren  of  proof 
on  both  beads.  Tbe  Hgency  was  wholly  unproved,  and,  of  course,  the  decliint- 
tions  of  the  assumed  agent  were  Inadmissible.  People*s  Bank  v.  8t.  Anthony's 
Church,  109  N.  T.  512,  17  N.  E.  Uep.  408;  Deck  t.  Johns'm,  1  Abb.  Dec. 
500.  The  evidence  of  a  usage  to  carpet  the  halts  and  stairway  of  apartment 
houses  was  properly  excludM.  As  well  might  the  heating  apparatus  or  the 
elevator  or  the  gas  fixtures  or  coal  and  wood  be  included  in  such  a  cus- 
tom. Whether  it  was  customary  or  not  to  furaish  these  things,  a  tenant  in 
common  Is  surely  not  liable  unless  he  purclmsed  the  goods  or  antborized 
some  one  to  purchase  them.  Tbe  exceptions  uhould  be  overrutod,  and  judg- 
ment ordered  for  tbe  defendant,  witb  coeta.   All  concur. 


ETTLrHGER  V.  PXIiSIAN  BUQ  &  OARPET  Co.  $t  oL 

(Suprems  Court,  Qeneral  Term,  Fint  DepartmefiL  November  18,  1899l) 

1.  TBVWT  DIBD — IlTABILlTT  Or  TRUBTBS  TO  AOT^FoBBCLOBCItX  BT  BOKDHOLDBH. 

A  holder  of  hoDds  of  a  corporation,  aecared  by  a  mortgage  to  a  tnistee  f  mr  th» 
benefit  of  the  boodtaolders,  may,  without  a  demand  on  the  trustee,  sue  In  his  own 
name  to  forolose  the  mortgage,  where  Us  oomplalnt  showa  tbat  the  tnistee  is 
Incurably  Insane,  tiist  the  corponUon  it  Insolvent,  and  that  an  Immtwllate  forado- 
sure  Is  neoessar;  to  protect  the  interests  of  the  hondtLolders. 

t.  blSOI.TXNT  Ck>aPORATIOH— Am>IHTKS!!IT  OT  RBOBIVIB. 

Where  It  appears  that  a  oorporatlon  Is  insolvent,  and  nnahle  to  ptj  Its  current 
expenses;  that  its  landlord  had  obbdned  Judgment  for  rent,  and  levied  OMoution 
•n  its  prc^ertir,— tbe  ooart  had  Jurlsdiotloa  to  anp<dAt  a  leoalTer  oa  noUos  to  ttaft 
■arporatioii  siia  the  attorn^  gsiMral. 


I 
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IL  BAKm—Vanom  to  Txowtmm. 

It  1*  aot  BMMnry  to  Mm  •  aotfeo  of  ttM  sppdiitaMiit  of  •  fooBlTar  on  tbm 
defendant  trostM.  wbo  to  tamtut,  and  oonflnod  In  u  Mylnm  bk  n  fonlfn  oonntzy. 

4.  Bamb— NOTIOB  BT  PuBLKunov. 

Code  Civil  Proc  1 714,  proridiog  that  a  temporary  recaiver  shall  only  be  appointed 
without  notice  in  a  oase  where  an  order  of  pabllcatlon  for  the  purpose  of  aoqnirlns 
jttirisdictlOD  over  the  defendant  has  been  published,  doea  not  prevent  the  appoint- 
ment of  a  receiver  for  an  insolvent  oorporation  without  notloe,  where  the  coart  has 
acquired  Jnrlsdlotlon  of  the  oorporation  hj  servioe  on  Mid  Its  appearanoo  b^ 
attorney. 

8.  Sakb — Coixusm  FosBOLOflirBB  or  Hobtoaqb. 

In  an  action  by  the  holder  of  bonds  of  an  insolvent  oorporatioB  to  foreOlosa  a 
nortgage  to  a  trostee,  seonrlng  them,  where  a  receiver  has  been  appointed,  who 
has  scdd  ttw  assets  of  the  company,  abd  third  persona  have  aoanued  righto,  tha 
oonit  ataoold  not  dismiss  the  oomiuaint  on  Anding  that  the  anlt  la  oollnslve  on  tha 
part  of  plainUfl  and  snbverrive  of  the  rights  tn  other  bondhtdders,  and  require 
pUdntlfl  to  rellaquish  what  be  haa  obtained  by  the  proceedings,  but  should  retain 
the  suit,  and  by  an  Interlocutory  referenoe  and  decree  protect  the  righte  of  snoh 
Uiird  persona  wd  the  other  bondholders,  and  distribute  the  fnnd  in  we  receiver's 
bands 

Appeal  from  specia]  term,  New  York  ooonty. 

Action  by  lx>uia  Ettlinger  against  the  Persian  Bog  Oarpet  Companj, 
Far.1  M.  Kntuse*  and  Theodore  Sobamacber,  to  foreclose  a  ebaUel  mortgage. 
From  a  judgment  dtomissing  the  oomplaint*  and  an  order  denying  a  motion 
to  introdace  farther  testimony,  plaintiff  appeals.  ModiQed. 

Argued  before  Yah  Biixnrr,  F.  J.,  and  O'Bbibn  and  Lawbenob,  JJ. 

Thoma»  W,  Peyton,  {Thomat  P,  Wicktt,  of  coonael,)  for  appellants  Praim^ 
B.  Chadnagt  for  respondenta. 

0*Brisn,  J.  This  action  was  brought  by  the  plaintiff  to  foreclose  a  chattel 
mortfrage  executed  by  the  Persian  Bug  So  Carpet  Company,  a  domestic  cor- 
pomtion.  to  defendant  Krause,  aa  trustee  for  the  holders  of  a  series  of  25 
^1.000  bonds,  of  which  there  were  issued  21, 14  of  which  were  held  the 
plaintiff,  and  7  by  the  defendant  Sohumadier.  There  Is  no  dispute  but  that 
at  the  time  of  the  commenoement  of  the  action  the  interest  upon  the  bonds 
was  due  and  unpaid,  and  a  cause  of  action  for  the  foreclosure  of  the  mortgage 
existed.  The  questions  most  seriously  litigated  upon  the  trial  and  deter- 
mined by  the  judgment  appealed  from  were  that  the  plaintiff  had  no  status 
to  mi^ntiiln  the  action;  that  the  court  was  without  jurisdiction  to  appoint  a 
receiver,  or  direct  the  sale  of  the  property;  that  the  sale  under  the  order  was 
improper,  as  being  one  step  in  a  collusive  action  to  obtain  by  plaintiff  posses- 
sicn  of  the  corporate  property.  If  the  view  taken  by  the  learned  trial  judge, 
that  tlie  court  was  without  jurisdiction  to  entertain  the  action  by  reason  of 
the  plaintiff  not  having  a  legal  status  to  bring  such  suit,  be  correct,  then  wa 
agree  with  him  that  tlie  orders  made  upon  the  assumption  of  such  jurisdic- 
tion would  be  void.  It  must  be  conceded  that  the  complaint  alleges  every 
allegation  essential  to  a  complete  cause  of  action  to  foreclose  »  mortgage,  and 
the  legal  jrtattu  of  the  plaintiff  to  malntnin  the  action  is  alone  involved  in  deter- 
mining  the  question  of  the  court's  jurisdiction.  The  complaint,  in  addition  to 
a  cause  of  acUon  in  favor  of  some  one,  alleges  the  insolvency  of  the  defendant 
company,  the  necessity  for  immediate  proceedings  to  forecloee,  by  reason  of 
the  character  of  the  assets,  consisting  principally  of  heavy  machinery,  which 
could  not  be  removed  without  great  expense,  and  the  Imminent  danger  of  its 
being  removed  from  the  premises  by  summai7  proceedings  because  of  inability 
to  pay  rent,  and  the  damage  and  injury  that  would  result  to  the  bondholders 
if  the  machinery  and  other  property  were  removed  from  the  premises  before 
a  sale  thereof  could  be  had.  The  complaint  also  alleges  that  the  trustee, 
Krause,  did,  while  In  Germany,  become  violently  and  incurably  insane,  and 
that  be  is  now  conflne4  in  a  lunatic  asylum  at  Frankfort.  In  the  empire  fit 
Qearaiaajt  and  cannot  aot  under  said  mortage  aa  trustee  to  preserre  and  sell 
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iaid  property  for  the  benefit  of  said  bondbolden.  The  qanptioB  ttaiu  pre- 
sented at  the  outset  Is  as  to  whether  the  court  hSid  jnrts«(^oa  to  eatertaln 
this  action;  and  in  thus  considering  it  we  are  to  take,  not  the  proof  giren 
upon  the  triali  (uppn  which  it  was  proper,  according  to  the  weight  giren 
thereto,  to  jeither  grant  or  refuse  the  relief,)  but  the  complaint  ftself.  Id 
ottier  words,  we  ttuok  that  this  question  should  be  disposed  of  as  a  gneBtioD  of 
law^justasthougfaltwaa  raised  upon  a  demurrer  to  the  complaint.  Wereoog- 
nize  the  well-settled  doctrine  that  a  trustee  for  bondholders.Jiolding  tbe  legal 
title  for  the  beuefltof  all  concerned,  should  sue;  and  in  ca^^es  where  It  is  made 
to  appear  that  be  is  cqmpetent  and  willing  to  institute  actipn,  this  rigbt  can- 
not be  assumed  by  a  oeatui  qw  trtut  or  beneficiary  or  other  person;  and  it  is 
only  where  it  Is  made  to  appear  that  the  trustee  is  unwilling,  or,  by  reason  a[ 
his  rdations  to  tbe  grievance  of  cestui  que  trutt  or  beneficiary,  he  should  not 
be  permitted  to  maintain  the  action,  that  it  can  be  maintained  by  suc^  ce»tu( 
gw  trust  or  beneficiary.  It  will  not  be  aerionsIydlBputed  that  upon  a  pr<^r 
case,  showing  anwilllAgnesa  on  the  part  of  a  trustee  to  bring  a  proper  action, 
such  may  be  midntained  by  a  beneficiary  or  oestui  que  trust.  Host  of  the 
cases  to  which  we  bare  been  referred  by  the  respondenta  wherdn  a  bill  or 
complaint  by  a  benefidary  has  been  dismiaaed  will  show  that  it  is  because  of 
failure  to  prove  a  proper  cbm,  and  not  1^  reason  ot  lack  of  jarisdleUon.  that 
the  bill  or  complaint  has  been  dismissed;  that  whether  the  beneficiary  asserts 
his  rigbt  in  his  own  name  or  throagb  tbe  trustee  Is  more  a  matter  of  fwm 
than  of  substantial  right;  and  that  the  benefiolaiy  will  be  allowed  to  sue 
whenever  the  wrongs  complained  of  must  othtfwlse  go  without  redress.  The 
position  of  a  trustee  under  a  mortgage  given  to  secure  bondboMers  is  sinillar 
in  principle  to  that  of  a  corporation  wiu  respect  to  rights  Inuring  to  stock- 
holders,  and  for  tiw  radresa  of  whlob  an  action  would  lie  In  favor  of  the  «or- 
poratlon.  With  regard  to  these  esses,  we  have  the  rale  clearly  laid  down 
that,  althoagh  an  action  to  recover  such  losses  should,  in  general,  be  brought 
in  the  name  of  tbe  oupozatioo,  where  it  refuses,  where  the  wrings  ovm- 
philned  of  would  otherwise  go  without  redress,  tbe  rtockbolders,  who  are  the 
real  parties  in  Interest,  will  be  permitted  to  sue  la  their  own  names,  making 
the  corporation  a  defendant.  Brlnakgrhaff  r.  Bwtwktk,  88  N.  T.  53;  Bemm 
V.  Oakland^  104  U.  S.  46a  We  think  that  here  the  facts  aUeged  in  the  oom- 
plaint  ^ow  that  it  would  have  been  futdle.  If  not  physioUly  impossible,  to 
have  made  a  demand  upon  the  trustee  in  time  to  prevent  what  was  feared, 
namely,  injury  to  tbe  property  of  the  corporation  Iqr  Its  removal;  that  anch 
allegations  supplied  a  reason  for  the  failure  of  the  trustee  to  begin  the  suit, 
and  satisfied  the  requirement  that,  before  tbe  right  ot  the  trustee  to  uudntain 
the  action  in  the  first  instanee  Is  taken  away,  some  statemoit  must  be  fur- 
nished upon  which  the  court  can  see  that  the  injury  sought  to  be  remedied, 
or  the  complaint  made,  would  otherwise  go  unredressed.  In  this  aethm  we 
do  not  think  that  any  distinction  can  be  made  betweoi  an  unwUling  and  an 
Incompetent  trustee,  because,  as  illustrated  in  this  very  case,  while  It  is  trua 
that  tbe  trustee's  misfortune,  and  not  his  misconduct,  is  the  reason  why  be 
could  not  respond  to  bring  tbe  action,  this  would  ntA  alter  the  fact  that,  by 
reason  of  his  not  doing  so,  plaintiff's  substantial  rights  were  in  jeopardy;  and 
it  might  well  be  that  delay  might  result  in  a  given  cose  in  a  substantial  denial 
<A  justice  to  all  persons  interested  In  the  fund. 

It  wilt  not  do  in  considering  this  question  to  take  account  hero  that  npcn 
the  proof  the  learned  trial  Judge  reached  the  oonclnslon  that  the  action  itself 
wascolluBive.  We  must  take  tbe  complaint  as  it  stood  at  the  commencement 
of  the  action,  and  its  allegations,  for  tbe  purpose  of  determining  whether  a 
cause  of  action  in  favor  of  a  beneficiary  was  stated  which,  in  tbe  absenoe  of  a 
demand  on  the  trustee,  the  Mlure  of  which  was  exptalned.  oould  be  main- 
tained. ■  The  OQUrt  oould  not  assume  on  the  oomplaiqt,  nor  could  it  see,  that 
tbe  aotion  was  ooUnsive.  And  If  we  Indulge  in  an  oppoalte  assumption  to 
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tiut  found  by  proof  upon  tbe  Mai,  that  tlie  salt  ItatAt  ww  in  good  &[th 
Intended  to  proteet  tlM  Intoneta  of  the  i^lntift  and  the  defendant  and  all 
other  persons  iBtmeted  in  Uie  companj,  we  can  better  reach  acmdusion  as 
to  wheUier  the  eonrt  was  wanting  in  jnrfsdietion  to  nteitaiB  the  action  or 
Many  eaaea  eould  be  referred  to  wherein,  either  bjr  the  nf oeal  of  the 
troBtee  to  begin  the  action,  or  for  reasons  stated,  ehowiog  the  Impropriety  ct 
bis  bitoging  the  action.  It  has  been  nuuntained  in  the  name  of  a  beneOdaiy 
mt  o$9tvi  que  trurt;  and  we  have  been  referred  to  no  case  which  goes  to  tlie 
length  of  holding  ttiat.  where  |»roper  reasons  are  asaigned,  showing  that,  in 
eonaeqnenee  of  remoral  tnm  the  Jarisdlotlon,  or  Inconipeteacy,  Uiroagb 
mental  trouble,  of  the  trustee,  the  beneficiary  or  osftuf  que  trtut  eonld  not 
mainttfn  the  acUm.  where  saoh  aotion  waa  Beoessaiy  to  protect  the  rights  of 
the  ostte<  que  trwt  and  oUiers  Interested  in  the  trnst  property.  The  oonda- 
slon  we  bftve  reached  on  this  point  leads  us  to  the  view  that  the  court  bad 
jnrisdletion  of  tbe  a<^0D,  and  upon  a  proper  allowing  eould  have  ipvnted  the 
relief  pooled  tor  at  the  suit  of  the  plaintiff. 

We  think,  also,  in  an  action  wlierein  the  court  baa  jnrisdiotlon,  that,  upon 
notice  to  tbe  corporation  and  attorney  g«ieral.  under  circumstancies  here  ap- 
pearing, tiie  court  was  not  without  jurisdiction  to  appoint  a  receiver.  Upon 
such  application  it  was  shown  that  the  corporation  waa  insolvent,  and  unable 
to  pay  Its  current  expenses;  that  the  landlord  bad  recovered  a  judgment  iigainat 
it  for  rent  doe  August  1st,  and  levied  execution  upon  the  property  uC  the 
cmnpany;  and  that  the  company  was  unable  to  pay  tin  rent  which  kotild  fall 
due  on  the  1st  of  tbe  month  following,  and  anticipated  being  evicted  from 
Uie  premises  in  wbleh  tt  was  carrying  on  business.  Tbls  situation  of  afCtiirs 
would  certainly  jnatify  the  appointmeni  of  a  receiver,  in  a  proper  aotion ;  and 
tbe  objection  that  notice  thweof  was  not  served  upon  the  defendant  trustee, 
wiiere  tbe  difficulty  or  impossibility  of  giving  sucb  notice  was  fully  siiown. 
cannot  affect  tbe  validity  uf  tbe  order  appoiuting  tbe  receiver.  It  is  insisted 
that  the  authority  of  the  court  to  appoint  a  reoei  ver  without  gi  ving  such  notice 
is  limited  1^  section  714  of  tbe  Guide,  wbich,  in  effect,  provides  that  a  tem- 
porary receiver  shall  only  be  appointed  without  notice  in  a  ease  where  an  oc^ 
der  of  publication  for  the  purpose  of  acquiring  jurisdiction  over  the  defend- 
ant  has  been  published.  ^Ve  think,  however,  that  this  section  has  noapplica- 
tioB  to  this  case,  for  the  reason  that  the  court,  by  virtue  of  service  iipou  and 
iqtpaarance  by  tbe  corporation  through  its  attorneys,  acquired  juriBdictl<ni 
over  tbe  defendant  corporation,  and,  upon  a  proper  showing,  tn  appointing  a 
recdver.  It  but  exercised  t^e  power  which  faas  been  regarded  as  inherent  in 
thesupreme  court.  Though  not  entirely  in  point,  the  OAse  ot  Attorney  General 
V.  Ttuuranee  Co.,  77  N.  Y.  272,  is  instructive  as  to  the  power  of  tbe  court  In 
respect  to  Ute  appointment  of  receivers.  Tliere  the  order  to  show  cause  why 
a  receiver  slionld  not  be  appointed  was  served  neither  on  tbe  president  nor 
other  ofQcer  of  the  company,  but  on  the  return  the  company  appeared  by  at- 
torneys, wlk)  admitted  service  of  theonler  to sliow  cause.  The  learned  judge 
writing  tbe  opinion  in  thatcase  says:  "Tbe  supreme  court  acquired  jurisdic- 
tion of  the  proceeding  for  the  appcNutment  of  a  receiver  of  tbe  Guardian  Life 
Insurance  Company  by  tbe  presentativn  uf  the  petition  of  the  attorney  general, 
setting  forth  that  the  superintendent  ot  the  insurance  department  had  com- 
municated to  him  tfaidi  be  luid  made  an  examination  of  tbe  affairs  of  tbe  com- 
pany, and  that  it  appeared  to  tt»e  superintendent  from  such  examination  that 
the  assets  of  the  company  were  insutBcient  to  reinsure  its  outstanding  risks. 
Tbe  ooart,  having  acquired  jurisdiction  of  the  subject- matter  by  tbe  presen- 
tation oi  the  petition,  acquired  jurisdiction  of  tbe  corporation  by  its  woluniaiy 
appearance  by  its  attorneys  on  the  return  of  the  order  to  show  cause,  service 
ol  which  had  previously  been  admitted  by  them.  This  service,  followed  by 
the  appearance  of  the  attorneya  on  the  return  Ot  tbe  order  to  show  cause, 
bound  the  eoxporation,  and  dlspeasHl  wltti  the  neosssl^  of  tbe  netnal  awvioe 
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of  the  order  on  the  president  or  other  officers  cf  the  oompany.  There  Is  no 
proof  that  the  appearance  by  the  irttorneTB  was  nnautborized,  and  the  pre- 
sumption la  that  they  appeared  bj  authority  of  the  corporation.  A  corpon- 
tion,  like  a  natural  person,  may  appear  voluntarily  by  attorney,  and  aach  ap> 
pea  ranee  gives  Jurisdiction  to  the  same  extent  as  if  there  was  actual  service 
of  process.  The  court  therefore  had  jurisdiction  to  malie  the  decree  dissolv- 
ing the  corporation,  and  appointing  a  receiver.  If  the  decree  was  improvif 
denUy  granted,  or  If  for  any  reason  it  should  beset  aaide  or  modified,  relief  cao 
be  had  upon  application,  by  any  party  Interested,  to  the  court  by  which  it 
was  made;  but  the  regularity  of  the  appointment  of  the  receiver  cannot  be 
questioned  by  any  other  tribunal.  **  The  receiver  here,  upon  bis  appointment, 
showed  in  his  application  to  the  court,  thereafter  immediately  made,  for  leave 
to  sell  the  property,  that  the  situation  describ'Ml  in  the  motion  papers  leading 
up  to  his  appointment  was  correct,  and  that  there  was  reason  to  believe  that 
it  would  be  for  the  best  Interests  of  all  parties  that  the  property  ahoold  be 
sold.  With  regard  to  the  power  of  the  court  to  appoint  a  receiver  and  direct 
a  sale  of  the  property  by  the  receiver  pendente  lite,  the  recent  cases  in  this 
conrt  and  in  the  court  of  appeals  growing  out  of  the  failure  of  Levy  Bros,  so 
folly  discuss  these  questions  that  a  reference  thereto  alone  is  sufficient;  and. 
among  the  others,  see  Bank  v.  Ooddard,  (Sup.)  16  N.  Y.  Supp.  343.  The 
receiver,  under  the  order  to  sell,  disposed  of  the  property,  some  to  third  par- 
ties, and  the  bulk  thereof  to  the  plaintift;  and.  the  parties  who  purchased  on 
such  sale  having  taken  possession  of  the  property  so  purchased  by  them, 
which  has  been  removed,  and  some  of  whicli  may  no  longer  be  in  existence, 
it  would  be  Impossible  to  have  it  restored  to  the  corporation  in  ita  orlginid 
condition.  This  order  of  sale  was  subsequently  modified,  upon  the  applica- 
tion of  one  John  Morgan,  a  judgment  creditor,  wlio  bad  obtained  a  judgment 
and  made  a  levy,  by  directing  that  the  property  should-  be  sold  "aublect  to 
any  lien  upon  the  proceeds  of  such  sale  that  may  be  established  by  the  said 
Morgan."  .As  the  result  of  such  sale,  a  fund  has  been  obtained  by  the  r^ 
celver,  of  which,  in  view  of  the  judgment  a[^>ealed  fhun,  it  ia  difflcidt  to  see 
what  disposition  is  to  be  made. 

We  have  thus  at  some  length  referred  to  the  situation,  for  the  reason  that, 
while  we  are  not  disposed  to  interfere  with  the  conclusion  reached  by  the 
learned  trial  judge  in  refusing -relief  to  the  plaintiff,  we  think  that  the  court, 
having  the  power  to  determine  therlghtaof  the  parties,  should  have  proceeded 
in  such  a  way  as  to  do  complete  justice.  While,  therefore,  our  opinion  ia  in 
this  case  that  the  court  had  jtirisdictlon  of  the  action,  we  think  the  learned 
trial  judge  was  right  in  refusing  to  give  any  relief  to  the  plaintiff,  upon  bia 
conclusion  that  "the  suit  was,  upon  all  the  facts  adduced  at  the  trial,  in  a 
legal  sense,  coltusive,  and  *  *  *  subversive,  as  conducted,  of  Mr.  Scbo- 
macher's  rights;"  and  "that  the  plHlntift  and  all  concerned  should  be  required 
to  relinquish  what  they  have  obtained  through  these  proceedings,  and  in 
some  form  to  restore  the  etatua  qtio.**  To  accomplish  this,  however,  we 
think  the  complaint  should  not  have  been  dismissed,  but  that,  to  protect  the 
rights  of  all  parties, — namely,  the  rights  of  persons  who,  other  than  the  plain- 
tiff, purchased  upon  the  sale,  and  the  judgment  creditor  Morgan,  whore- 
leased  his  levy  upon  the  property  on  condition  that  he  should  be  allowed  to 
have  his  lien  attach  to  the  proceeds  of  the  sale,  and,  above  all.  to  give  to  the 
defendant  Schumacher  relief,  to  which.  In  view  of  the  conclusions  reached 
by  the  letirned  trial  judge,  we  think  he  was  entitled, — it  would  have  been  the 
proper  course  to  have  directed  an  interlocutory  reference,  to  the  end,  first, 
that  an  account  might  be  taken  of  the  value  of  the  property  which  the  plain- 
tiff had  thus  succeeded  in  getting  into  bis  possession,  and,  that  ascertained, 
that  the  property  be  placed  in  the  receiver's  liands  for  the  purpose  of  secor^ 
ing  a  fund  equal  to  the  value  of  the  assets  thus  appropriated  by  the  plaiiMfl, 
for  distribution  among  those  entitled  tbereta  Unless  some  tneh  interlooutoc7 
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reference  be  bad  In  tbe  action,  we  fait  to  see  hovr  the  ooart  Is  to  restore  the 
ttatus  quo,  or  to  protect  its  own  receiver,  whose  appointment  whs  not  a  void 
one,  and  against  whose  disinterestedness  and  good  faith  tbroagbout  no  sugges- 
tion Is  made.  As  tlt«  case  now  stands,  he  has  a  fund  in  his  bands  resalting  from 
«  sale  of  tbe  property,  which  has  not  been,  nor  do  we  see,  with  the  jadgment 
atandlng  in  its  prnent  form,  how  it  can  be,  distributed  and  disposed  of.  W« 
think  that  the  result  of  the  interlocutory  judgment  ordering  a  reference  such  as 
suggested  will  be  to  have  tbe  questions  as  to  the  value  of  the  properly  deter- 
mined, and  that,  upon  the  coming  In  of  such  referee's  report,  the  question  of  the 
amount  which  should  be  paid  by  the  plaintiff  to  the  receiver  can  be  ascertained, 
and  thus  the  rights  of  all  the  parties  can  be  fixed  and  determined  in  this  action. 
Should  the  jadgment  stand,  the  questions  which  could  be  thus  settled  will  be 
the  unquestioned  source  of  numerous  suita  and  motions,  which,  by  following 
*  tbe  su^^eetioo  Indicated,  can  be  settled  and  adjusted  in  this  one  action.  We 
are  of  opinion,  therefore,  that  the  Judgment  should  be  modified  in  the  manner 
pointed  out,  by  an  interlocutory  judgment  directing  a  reference  for  tbe  dls- 
position  of  tiie  questions  Indicated,  with  costs  to  abide  the  event. 

In  regard  to  the  appeal  taken  from  tbe  order  of  the  learned  trial  judge,  re- 
fusing to  reopen  the  case  for  further  testimony,  but  little  need  be  said.  The 
grantiftg  or  refusing  of  such  a  motion  was  one  resting  in  the  discretion  of  the 
GOUTt,  and  we  do  not  find  that  there  was  an  unjustifiable  refusal  to  exercise 
It  in  plaintiff's  favor.  The  order  appealed  from  should  therefore  be  affirmed, 
wltb  costs  and  disbursements.   All  concur. 


FeOFLB  v.  GOTTSOnALK. 

(Supreme  Couirt,  General  Term,  Sirst  Department  November  18, 1893.) 

1.  LUOBKT— Iin>IOTMIi:T— ETtDIKCB— VaKIANOI. 

Ad  ladlctmetit  charged  that  defeodaat,  "with  force  and  arms,  felonloQsly  did 
ateal.  take  and  carry  away  the  monev  and  proper^"  of  W.  Tbe  evldeDoe  showed 
that,  1b  answer  to  an  advertlBement  by  one  W.,  Reeking  employment,  and  oflertog 
aeonrity,  defendant^  by  false  representations,  and  with  intent  to  steal  9300,  de- 
pouted,  fcocording  to  advertisemeot,  with  him  by  W.  as  a  pledge,  the  titie  to  re- 
naln  in  pledgor,  '^)ntracted  with  W.  for  his  services,  and  agreed  to  retam  sucb 
pledge  on  the  termination  of  tbe  cootracL  Tbe  contract  was  sabseqiiftntlT  terml- 
naSaa,  after  wbtob  defendant  agreed  with  W.  to  return  the  money  to  pledged  In  two 
paymsnts,  but  tailed  to  do  so.  Held,  tiiat  there  was  no  varisoce,  as  under  the  In- 
oictmsnt  and  teota  the  offense  of  larceny  at  common  law  was  obuged  and  proven. 
%  Bamc 

The  snbseqnent  negotlatjoos  on  the  tennlDatlon  of  ttie  oontraet  were  no  defensou 

Appeal  from  court  of  general  sessions,  New  York  county. 

On  a  charge  of  larceny  against  Bruno  W.  Gottschalk  the  jury  returned  a 
verdict  of  larceny  in  the  second  degree.   Defendant  appeals.  Atflrmed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Lawrbxce.  JJ. 

Jieuirjf  WeJUe,  (Sdtoarti  GrostSt  of  counsel.)  for  appellant  ifh  Laneep 
STiaoll  and  Henry  B.  B.  Stapler,  fur  respondent. 

O'Brieh,  J.  This  appeal  is  taken  upon  a  pure  question  of  law,  as  to  whether 
tbe  crime  charged  in  tbe  Indictment  was  the  crime  proven  upon  the  trial. 
Tbe  indictment  charged  that  the  defendant,  "with  force  and  arras,  feloni- 
ouslydid  steal,  take,  and  carry  away  the  money  and  property  of  JcHiepli  Weiss." 
It  is  conceded  that  the  following  facts,  which  are  concisely  stated  in  the  bill 
of  exeeptions.  were  established  by  the  people  upon  the  trial:  That  one 
Joseph  Weiss  published  on  or  about  November  11,  1891,  an  advertisement  in 
tbe  dty  of  New  York,  In  which  the  said  Joseph  W^ss  applied  for  a  position 
as  clerk  or  collector,  and  offered  to  give  security  for  the  faithful  perform- 
«iice  of  his  duty.  That  thereupon.  In  the  city  of  New  York,  on  or  about  tbe 
aald  11th  of  November,  1891,  the  defendant  called  on  said  Joseph  Weiss,  and 
represented  that  he  was  engaged  in  a  Intimate  business.  In  which  he  needed 
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tike  acrrioeB  of  a  ol«rk  or  colleetor,  who  could  deposit  eecurity  for  bis  hon- 
est/. That  ibereupon  the  said  Joseph  Weiss  paid  over  to  said  defendant, 
and  deposited  with  said  defendant,  the  sum  of  9200,  not  intending  to  part 
with  the  title  of  said  t2O0,  bat  onlj  to  pledge  the  said  money  as  security.  re> 
taining  the  title  thereto,  and  received  from  the  said  defendant  a  certain  re- 
ceipt and  oontraot  of  employment,  by  the  terms  of  which  the  said  defendant 
undertook  to  return  the  said  sum  of  $200  on  the  termination  of  the  contract 
of  employment,  and  that  s»id  contract  of  employment  would  be  determined 
on  a  notice  of  30  days  by  said  Joseph  Weiss  to  defendant.  That  said  Joeepb 
Weiss  entered  the  said  service  of  defendant,  but  found  out  that  his  buslnesa 
was  not  a  le^timate  one,  and  on  or  about  the  9tb  day  of  December,  1891. 
gave  defendant  notice,  in  accordance  with  the  requirements  of  the  contract, 
that  he  would  tei'mlnate  the  contract.  That  defendant  promised  and  agreed 
to  repay  and  return  the  sum  of  9200  as  follows:  9100  on  February  1,  1892,  • 
and  9100  on  March  1. 1892;  but  that  on  or  abont  January  11,  1892,  defend- 
ant left  for  Chicago,  and  did  not  return  any  part  of  aafd  9200,  but  that  said 
defendant  designed  to  steal  the  same  and  to  appropriate  the  same  at  the  time- 
■aid  Weisa  made  said  deposit  erf  1^00,  and  entered  the  employment  of  said 
defendant,  and  at  the  time  he  made  his  said  statements  andrepreaentattona  to- 
said  Joseph  Weiss.  That  said  statements  and  representations  wer«  made 
by  the  defendant  In  order  to  Induce  the  said  Weiss  to  make  the  said  depoeit  with 
the  ddlsDdant,  The  defendant's  attorney  objected  to  tlie  introduction  of  this- 
evidence  at  the  proper  time,  on  the  ground  that  the  facts  were  not  stated  In 
the  indictment.  The  objection  was  overruled.  Defendant  excepted.  The- 
defendant  moved  to  strike  out  the  testimony  on  the  ground  that  the  indict- 
ment charged  that  the  larceny  was  committed  by  trespass,  while  the  pnnif 
showed  tliat  the  larrany,  if  Sny,  was  committed  by  obtaining  the  propertr 
through  false  and  fraudulent  representations,  which  fact  was  net  pleaded  in 
the  indictment.  The  ouart  held  that  the  fticts  stated  tended  to  prove  a  lar- 
ceny by  trick  and  device,  and  the  indictment  was  suffldent  to  admit  proof 
of  these  facts.  The  defendant  excepted  to  this  ruling.  Other  witnesses 
were  culled  by  the  prosecution  to  confirm  the  testimony  of  Joseph  Weiss, 
but  the  testimony  did  not  vary  the  version  of  the  facts  as  stated  by  Joseph 
Weiss,  snd  at  the  dose  of  the  testimony  for  the  people  the  defendant's  «oan- 
sel  moved  ttiat  theeourt  direct  ttie  Jiuy  to  acquit  the  defendant  rm  the  groundsr' 
(1)  That  the  crime  alleged  was  not  proven ;  (2)  that  the  fluts  all^^ed  in 
the  indictment  were  not  proven;  (3)  that  the  facts  proven  varied  mate- 
rially from  the  facts  alleged  bi  the  indictment.  The  court  denied  tliedeftend- 
ant's  motion,  and  defeniSmt  excepted  to  It.  The  court  then  charged  the  Jorj,. 
uid  the  Jury  found  a  verdict  ci  guilty  of  larceny  In  the  second  degree. 

Between  the  indictment  and  proof  it  is  insisted  by  the  appdlant  that 
there  was  a  fatal  variance,  in  that  the  ac-t  alleged  is  a  forcible  taking  of 
complainant's  money,  which  it  is  clnimetl  was  not  proven,  while  what  was- 
proved  was  the  fraudulently  inducing  of  Weins  to  deliver  the  money  to  de- 
fendant, defendant's  duty  tu  repay  it  on  termination  of  the  contract,  and  his 
neglect  to  comply  with  this  duty,  which  it  is  claimed  were  not  allied.  It 
will  thus  be  seen  that  the  nppellant  seeks  to  brings  this  case  within  the  prin- 
ciple of  People  V.  Diimau  106  N.  Y.  502.  IS  N.  £.  Rep.  325.  We  tiilnk,  how- 
ever, that  an  examination  of  what  was  decided  in  that  case  will  show  tlie 
distinction  which  the  appellant  seemingly  overlooks.  That  case  is  authority 
for  the  proposition  that,  under  the  provisions  of  the  Code  of  Criminal  Pro- 
cedure, prescribing  the  form  of  the  indictment,  it  must  charge  both  the  crime 
uid  the  sot  conatitutlng  it.  and  that  the  omission  of  either  is  fatal.  That 
case,  ther^ore,  hdd,  where  an  indictment  for  grand  larceny  charged  the  act 
constituting  the  orima  thus:  that  defendant  "  unlawfully  and  feloniously  did 
steal,  take,  and  carry  amy,"  the  pn^rty  described,  th^  it  could  not  be  sun* 
talned  by  proof  that  the  defendant  obtained  possesdon  of  the  projterty  from. 
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the  owiwr  apon  a  wle  on  cndit.  iadoped  b7  Calw  and  fraiidnl«ot  npuesenU- 
tioos.  The  disUnotiou  tietweiea  t|iese  two  crimes  aa  ibef  <e¥jBted  at  cotnmozi 
Iaw  is  doarly  pointed  out>  ^Jid,  m  Uwreln  aald:  "la  order  to  wwatUute  lar- 
oMiy.  tbere  must  have  beei)  a  taking  of  personal  property  against  the  wlU  of 
theoVDar.  The  other  off<»a«e  [tala^  pretanses]  could  not  be  confounded  with 
it.  In  either  ease,  ttie  prt^rty  may  have  been  obtained  hy  artlflce  or  fraud; 
but  if  lo  oae  the  owner  iotevded  to  part  with  his  property  absolutely,  and  to 
oonv^  it  to  the  defendant,  but  in  the  other  intended  only  to  part  with  the 
temporary  possession  for  a  limited  and  specxQc  purpose,  retaining  the  owner- 
ship in  himself,  ttie  latter  case  would  be  larceny,  but  the  former  would  not. 
It  was  therefore  uniformly  held  that  if  a  person,  through  the  fraudulent  rep- 
resentation of  another,  delivered  to  him  a  chHttel,  Intending  to  pa98  the  prop- 
erty in  it,  the  latter  coiiLd  not  be  indicted  for  Larceny,  but  only  for  obtaining 
the  chattel  under  false  pretvnses."  It  is  therein  further  shown  that  "the 
Penal  Code  bassweptaway  the  theory  by  which  the  courts  had  felt  constrained 
to  dislingulsb  them  in  principle.  By  it  larceny  is  so  treated  as  to  include, 
not  only  that  offense  as  defined  at  common  law  and  by  tbe  Revised  Statutes, 
but  also  embezzlement,  obtaining  property  by  fnlse  pretenses,  and  felonious 
breach  of  trust."  Therefore,  under  the  Penal  Code,  "there  are  at  le»8t  four 
distinct  and  separate  acts  or  ways  by  which  a  person  may  commit  or  be  guilty 
of  larceny.  Tbe  first  embraces  larceny  aa  described  at  common  law  and  un- 
der tbe  Bevised  Statutes ;  the  second  embraces  the  offense  formerly  known  as 
'obtaining  property  by  false  representations."*  This  case  is  therefore  nn-' 
doubted  authority  for  tbe  position  that  one  who  has  been  indicted  for  larceny 
for  doing  the  first  tust  cannot  be  convicted  of  larceny  for  doing  the  second. 
No  qnestion,  however,  can  Aere  arise  as  to  this  being  a  good  indictment  for 
larceny  at  common  law;  and.  If  the  focta  given  in  evidence  were  sufficient  to 
snstain  tbe  crime  of  liirceny  at  common  law,  then  there  is  no  variance  be- 
tween the  indictment  and  the  proof.  At  oommon  law,  when  the  owner  of 
property,  induced  by  false  and  fraudulent  representations,  intends  to  part 
with  the  title  thereto,  the  criqje  of  procuring  property  by  false  representations 
is  committed,  and  not  the  crime  of  larceny.  Where,  however,  the  intention 
not  to  part  with  the  title  to  the  property  appeared,  even  though  possession 
thereof  may  have  been  obtained  by  tridCp  device,  or  fraudulent  representa- 
tions. It  was  larceny.  This  distinction,  we  think,  is  very  well  pointed  out  In 
tbe  case  of  Smith  v.  PeopU,  58  N.  Y.  Ill,  wherein  it  was  held  that  if,  by 
Mck  m  artifice,  the  owner  of  tbe  property  is  induced  to  part  with  the  custody 
or  naked  possession  to  one  who  receives  the  property  animo  fttrandU  the 
owner  stilt  meaning  to  retain  tbe  right  of  property,  the  taking  will  be  lar- 
cenqy.  In  this  ease  it  is  conceded  that  Weiaa  did  intend  to  part  with  th* 
title  to  the  $200.  but  only  to  pledge  tlie  said  money  as  security,  retaining  the 
tlUe  thereto;  that  the  appellant  afterwards  appropriated  the  1^00;  and  that 
bis  design  at  tbe  time  the  complainaat  made  toe  said  deposit  was  to  steal  tt» 
same.  The  intention  of  Weiss  to  retain  the  title  while  parting  with  tbe  pos- 
■esslon  of  liis  money,  and  the  intention  of  the  prisoner  to  steal  the  same  at 
tbe  time  of  obtiUning  possession,  are  not  affected  by  the  subsequent  negoti»' 
Hons  to  oMain  on  the  part  of  Weiss  a  return  of  bis  property.  It  Is  absuztf 
for  the  appellant  to  claim,  after  having,  without  tbe  consent  of  Weiss,  stolen 
his  9200,  that  this  act,  which* constituted  tin  crime  of  larceny,  was  In  any 
manner  changed  or  affected  by  the  subsaqnent  negotiations  between  the  par- 
ties zvlatire  to  Weiss*  obtaining  a  return  of  the  same,  and  that,  because  thsr 
^ipellant  agreed  to  make  bu<A  return  at «  period  sabseqnent  to  the  indict- 
ment, the  crime  could  not  be  committed  until  this  period  bad  expired  by  bis 
then  refusing  to  return  tbe  money.  The  distinction  which  we  have  sought 
to  ptdnt  out  between  the  crime  ot  larceny  and  false  pretenses  we  think  is- 
dear^  supported  Yx$  the  oases  of  PtopU  t.  Mwn9,  99  K.  Y.  662, 2  K.  £.  Kep. 
46.  and  0oJte0  T.  QwAttUf  119  K.  T.  380. 23  K.  E.  Hep.  861   In  th?  former 
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the  Indictment  was  for  common-law  laroenj,  and  there,  as  here,  the  appel- 
lant contended  that  the  crime  established  was  the  crime  of  obtaining  mone^ 
"by  fidse  pretenses,  and  the  test  applied  as  to  whether  it  was  one  or  the  other 
was  the  intention  to  part  or  not  to  part  with  the  title  of  the  property  at  the 
time  possession  thereof  was  talien  from  the  true  owner.  "We  think,  there- 
fore, that  where  it  is  conceded,  as  In  this  case,  that  the  complainant  did  not 
intend  to  part  with  the  title  to  the  9200,  and  tliat  the  defendant  recelTed  the 
«ame  with  the  intention  of  stealing  it,  and  did  steal  it,  the  crime  committed 
was  common-law  larceny,  and  not  larceny  by  false  pretenses.  And  where, 
as  here,  the  proof  tended  to  support  and  was  directed  to  establish  the  crime 
of  ]a)-ceny  at  common  law  and  as  defined  in  ttte  Fenul  Code,  and  as  the  crime 
charged  in  the  indictment  was  the  crime  of  larceny  as  it  existed  at  common 
law  and  under  the  Code,  there  was  no  material  VHriance  between  the  facts 
proven  and  those  nll^ged.  The  vice  in  appellant's  argument  is  due  to  his 
assuming  thronghout  that  the  proof  tended  only  to  support  the  crime  of  stat- 
utory lai-ceny  hy  false  pretenses,  whereas,  as  we  have  shown,  the  facta  did 
•estnbliah  larceny  at  common  law.  We  are  of  opinion,  therefore,  that  the  eon  - 
Tictton  abould  be  affirmed.  All  ooncor. 


Hanotxb  Kat.  Bank  or  Gitt  or  Ksw  Yobk  o.  Bi.akb. 

(Suprenw  Court,  OenertU  Term,  Flint  ITepartnwnC.  Moreraber  IB,  18BiL) 

Oucpoainox  with  CaBDrroRS— Fraud. 

The  oredltors  of  an  insolTent  partDershlp  »igoei  a  oomposftlOD  affxeement  to  take 
40  per  cent,  of  their  respective  olaimii.  to  be  paid  by  f oar  notes  made  bj  the  members 
of  the  flnn,  two  of  whloh  were  to  be  indorsed  by  d^fendaot.  PlalntlfC,  one  of  the 
creditors,  mthout  the  koowled^  ot  the  others,  obtained  defendant's  indorsemeDi 
to  the  other  two  notes.  Held,  that  the  secret  agreement  by  wbioh  defendant  in 
dorsed  all  of  plalntUPs  notes  vitiated  the  entire  transaeMon,  and  plaiatUt  eoalt* 
not  reoover  on  either  of  the  notes. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Hanover  National  Bank  of  the  dty  of  New  Tork  against 
Sarah  F.  Blake.  Judgment  for  defendant,  and  plaintiff  appoUt.  Afllrmed. 
For  former  report,  see  14 14.  Y.  Supp.  913. 

Argued  b^ore  Van  Bbitnt,  P.  J.,  and  0*BBiE3f  and  Lawbencb,  JJ. 
Moore  A  WaUaeet  {Thoma*  8.  Moore;  ot  counsel,)  for  appellant.   C  Bai$i- 
•Mdge  Bmith,  for  respondent. 

0*Bbikn»  J.  Tliere  Is  presented  on  this  appeal  a  sole  question  of  law,  opon 
the  following  admitted  fiEicts.  from  which  It  appears  that  In  the  spring  of 
1888,  Frederick  D.  Blake  and  Charles  Waterman  were  partners,  engag^  in 
the  dry  goods  business  under  the  firm  name  of  F.  B.  Blake  &,  Co.  They 
were  deeply  indebted  to  various  creditors.  Including  the  plaintiff,  and. 
twcoming  insolvent,  executed  a  general  assignment  of  all  their  projterty 
to  James  H.  Thorp  on  th«  24th  of  April,  1888.  On  the  4th  of  June,  1888. 
the  oredltors  of  F.  D.  Blake  ft  Ga  signed  a  composition  agreement,  by  which 
they  agreed  to  take  40  per  cent,  of  their  respective  dums,  to  be  paid  by 
fbar  notes  made  by  the  members  of  the  firm,  each  for  10  per  cent,  of  tht* 
claim,  two  payable  in  6  and  12  months,  and  two  In  18  and  24  months,  the 
latter  two  indorsed  by  Sarah  F.  Blake.  The  Hanover  Bank,  desiring  to 
have  the  security  ot  Mrs.  Blake  npon  all  the  notes,  asked  that  sbe  tndone 
the  first  two  as  well  as  the  last  two,  which  she  did.  This  was  not  known 
to  the  other  credltOTS,  and  was  a  security  additional  to  that  prorlded  by 
the  terms  of  the  compmitlon  agreement.  The  note  1b  salt  is  the  third  of 
the  seiles,  pajrable  In  IB  months,  and  properly  indorsed  by  Mrs.  Blake  in  ac- 
cordance wit^  the  composition  agreement.  Upon  these  undisputed  fscta, 
both  eonnsel  at  the  trial  moved  for  Judgment,  which  the  conrt  directed  (ir 
the  defendant,  to  which  exceptions  woe  duly  taken,  therein  raising  the 
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qnesUon  of  law  presented  on  this  appeal,  whicb  Isf  Did  the  secret  agree- 
mrat  by  which  Mrs.  Blake  indorsed  tlie  first  two  notes  Invalidate  the  whole 
eompositiOD  agreement,  a^o  that  notes  given  in  pursuance  of  its  terms  are  not 
enforceable  bj  plaintiff?  We  regard  the  Ihw  as  well  settled  that,  with  re- 
spect to  Mrs.  Blake's  indorsement  upon  the  first  two  notes,  it  was  void 
and  inoperative.  But  it  will  be  noticed  that  the  note  now  in  suit — the 
third  note— is  one  which,  under  the  terms  of  the  composition,  was  to  bear 
her  indorsement.  Upon  this  question,  whether  the  secret  and  fraudulent 
agreement  under  which  tlie  additional  security  was  obtained  upon  the  former 
notes  extends  to  and  invalidates  the  note  in  suit.  It  is  impossible  to  recon- 
cile either  the  authorities  or  diata  of  judges  writing  opinions  in  analofious 
cases.  Thus,  White  v.  Kuntz,  107  N.  Y.  518.  14  N.  E.  Rep.  423;  Sreck  v. 
Co2e,  4  Sandf .  79;  and  in  England  the  case  of  Feize  v.  Randall,  1  £sp.  224. 
6  Term  R.  146. — are  relied  npun  bj  the  plaintiff  to  support  the. view  stated  la- 
the opinion  in  Break  v.  Cule,  supra,  that,  "whenever  a  composition  ia  madfr 
with  creditoi-8,  every  agreement  or  arrangement  by  which  an  advantage  is 
secured  to  any  oneor  more  of  the  creditors  which  is  denied  to  others  Is  a  fraud 
upon  the  creditors  from  whom  it  is  concealed,  although  it  neither  has  nor  can 
have  the  effect  of  depriving  them  of  any  portion  of  ihe  amount  which  they 
had  agreed  to  receive."  On  the  other  hand,  the  cases  of  Howden  v.  Haighr 
11  Adol.  &  E.  1033.  39  E.  C.  L.  539;  Pendlebury  v.  Walker,  4  Younge  &  0. 
424;  Hiugins  v.  Pitt,  4  Exch.  312;  Mallatieu  v.  Sodgson,  16  Adol.  & 
K.  (N.  S.)  690,  71  E.  C.  L.  689;  Doughty  v.  Savage.  28  Conn.  146;  Frost 
T.  Gage,  o  Alien,  560, — are  referred  to  as  authority  for  the  rule  laid  down  by 
Chitty  on  Contracts,  (9th  Amer.  Ed.  by  Perkins,  p.  694,)  as  follows:  "Where 
adebtor  In  embarrassed  circumstances  enters  into  an  arrangement  *  *  • 
with  bis  creditors  to  pay  them  a  composition  upon  their  claims,  *  •  • 
any  private  agreement  between  such  debtor  and  one  of  the  creditors,  who 
professes  to  Join  in  the  general  arrangement,  that  the  former,  or  a  third  party 
for  him,  shall  pay  a  further  sum  of  muney,  or  give  a  better  or  further  security 
ttian  such  as  is  provided  for  the  other  creditors,  is  void  as  a  fraud  on  them. 
*  *  *  Accordingly,  if  one  creditor  do  make  such  a  stipulation  In  fraud  uf 
the  other  creditors,  the  effect  thereof  will  be  to  destroy  any  security  whicb  may 
have  been  given  to  him,  even  for  the  le^al  amount  of  the  composition,  and 
it  makes  no  difference  that  the  stipulation  in  question  did  not  originate  with- 
the  creditor,  but  In  the  voluntary  offer  of  the  debtor  himself,  or  of  a  third 
person  on  bis  behalf,  or  that  the  creditor  has  realized  nothing  under  the  agree- 
ment, for  it  is  the  mere  fact  of  such  an  agreement  having  been  made  which 
constitutes  a  fraud. "  See,  also,  LeUxeter  v.  £o«e,  4Ea8t,  372;  Exparte  Sadler, 
15  Yes.  52;  Knight  t.  Hunt,b  Bing.  433.  With  the  exception  of  the  case  in 
Connecticut  and  that  la  Massachusetts,  above  referred  to,  all  the  cases  ex- 
pressing a  view  similar  to  that  forumlated  by  Chitty  are  English  decisions;- 
and,  so  far  as  the  decisions  la  the  courts  of  this  state  are  concerned,  we  can 
find  no  direct  controlling  authority  upon  the  question  presented  by  this  ap- 
peal. As  against  the  dicta  in  Whitt  v.  KunU,  itupra,  upon  whloli  plaintiff 
seemingly  places  great  reliance,  from  certain  expressions  of  the  learned  judge 
in  writing  the  opinion,  are  counter  expressions,  which  we  think  are  of  equal 
weight,  to  he  found  in  the  opinion  of  the  same  court  in  8oting»r  t.  Burle,. 
82  2J.Y.  397. 

In  the  absence,  therefore,  of  authority.  It  remains  for  this  court  to  determine 
vrhich  of  these  two  contrai-y  views  finds  most  support  in  principle  and  rea- 
son. This  note  in  suit  was  received  as  part  of  an  aKreement.which  was  un- 
questionably fraudulent,  and  it  Is  only  upon  a  theory  that  the  agreement  is- 
divisible  that  the  note  in  suitcoold  .be  unaffected  by  the  taint  of  fraud  imbu- 
ing the  transaction.  Thegivingofthefour  notes,  however,  was  unquestionably 
the  result  of  a  single  fraudulent  agreement;  and,  as  fraud  vitiated  the  agree- 
ment itself,  it  is  difficult  for  us  to  determine  upon  what  principle  it  could  be- 
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applied  to  the  first  two  notes,  which  were  oonoMedly  iaeapabW  of  enforce- 
ment, and  stop  at  this,  the  tbird.  note,  beoflfose  the  amonnt  bereia  provided, 
and  the  secarity  attached  thereto,  were  preoiseI;f  what  was  intended  by  the 
composition  agreennent.  Where  fmnd  enters,  into  an  agreement  Hke  this, 
which  Is  single,  and,  as  we  think,  inditislble.  It  must  permeate  the  «itire 
agreement,  and  one  who  is  a  party  to  such  frand  cannot,  aftev  be  has  t» 
tained  tbe  fruits  and  reenlts  of  his  frand,  sustain  a  recovery  for  some  portion 
of  It,  which  may  have  connected  with  It  an  element  of  a  good  and  valid  con- 
sideration. We  are  loolined,  therefore,  to  adopt  the  Wew  tidEoa  by  the 
learned  trial  judge,  among  others,  for  the  reason  ni^ed  by  the  respondent, 
that.  If  the  rnle  that  an  additional  security  given  to  a  credllor,  in  violation 
of  the  terms  of  the  composition,  rendered  the  whole  transaction  with  that 
creditor  fraudnlent  and  void,  did  not  obtain,  it  would  create  one  of  tbe  most 
alluring  Inducements  to  an  unscrupulous  creditor  to  commit  a  frund.  not 
only  upon  the  nnfortanate  debtor,  bat  bis  other  creditors,  who  signed  the 
composition  upon  the  faith  that  all  were  to  share  alike;  for  in  taking  8U<^  seen, 
rlty  the  only  risk  he  would  run  would  t>e  to  lose  the  additional  secnrity, 
while  he  wonld  be  assured  of  enjoying  with  the  other  ^editors  the  amonnt 
secured  under  the  composition.  Such  a  doctrine  is  repugnant  to  common 
honesty,  and.  Instead  of  making  the  cunning  oonlriver  the  victim  of  his 
clandestine  agreement}  as  was  said  by  Judge  Story  in  his  work  on  Equity 
.lurisprudence,  (volume  1,  par.,379.)  It  would  place  him  In  a  positdob  where 
he  would  have -everything  to  gain  by  his  fraud  and  nothing  to  lose.  The 
same  principle  was  Involved  in  Baldwin  v.  Short,  125  N.  Y.  553,  26  K.  £. 
Itep.  928,  and  the  observations  of  Fingu,  J.,  in  delivering  the  opinion  of  the 
court,  are  apt  and  appropriate  to  the  case  at  bar.  He  snid:  "The  conten- 
tion that  the  conveyance  to  Mrs.  Short  may  be  sustained  to  the  extent  of  tbe 
adequate  and  honest  part  of  the  consideration  is  fully  answered  by  the  auihor- 
ities.  which  hold  that,  where  the  deed  is  ^audulent  against  creditors.  It  Is 
wholly  void,  and  cannot  stand  to  any  extent  aa  security  or  indemnity;**  citing 
several  authorities.  "A  different  rule  would  put  a  premium  upon  fraud. 
Almost  invariably  some  lionest  consldetatlon  Is  made  the  agency  for  floating 
a  sehemeof  frand  against  creditors,  and,  If  that  may  always  be  saved,  nothing 
is  lost  by  the  effort,  and  tbe  temptation  to  venture  is  Increased."  We  are  of 
opinion,  therefore,  that  the  Jodgment  should  be  affirmed,  with  ooato  and  dia> 
banemeDtB;  All  oDncilr. 


Pboplb  9.  Babthou. 

(AtprwM  Onirt,  Oensral  Term,  First  Departmeni.  Norembar  18,  IBOS.) 

L  Usa  OF  Bonub  wrm  owmn's  Aark— Criiunai.  PaosKOimotT— DBmram. 

On  a  iwoseoattoD  «nd«r  Laws  1887,  o.  877,  as  ameiided  by  La\ra  1858,  o.  181,  mak- 
Ing  it  uolawf  ul  for  any  person  to  traffic  Id  bottles  baviog  on  tbem  the  marks  of  tbe 
owner  or  manufacturer  of  the  liquors  oootained  tberetn,  without  the  written  oon- 
sent  of  or  purchase  from  tAie  owner,  it  is  no  defense  that  the  owner  of  ^  bottle* 
received  a  deposit  to  saoan  their  return  by  the  person  to  whom  tlwy  wera  ori^ 
ioally  delivered. 

S.  Bahb— BTiDSNcn. 

If  dereadaot  claims  that  he  purchased  the  bottles  of  the  owners,  or  bad  th^ 
written  consent  to  deal  in  themj  the  bnrden  is  on  him  to  show  it^  since  Laws  1888, 
o.  181, 1  8,  provides  that  the  possession  of  such  bottles  by  one  not  the  mannfao- 
tnrer  or  owner  is  presumptive  evldenos  ttiaft  sneh  posseirom  Is  nalawfaL 

The  bottles  fonad  In  defendanfs  possessIoD  are  admlsalUe  Inevldenoa^ 
4.  Samb. 

The  certifloate  filed  with  the  oounty  olerk  by  tbe  owners  of  the  l>otUes,  ocwtatn- 
Ing  a  description  of  the  names,  marks,  and  devioes  used  on  their  bottles,  is  not 
rendered  inadmissible  in  evidence  because  the  same  was  defectlTely  acknowl- 
edged, ^oe  the  statute  does  not  require  tbe  oerUfloate  to  be  aoknowledced. 
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M,  Bmh— iHWuonoiw. 

b  nwli  oaae  ■  n^vMX  %»  Inatroet  thai,  If  Hit  jur  taA  tiM  Mmdvt  had 
boiwlit  bottles  of  ttie  ownen  before  Uw  Indlotami^  ttMi*  to  nufh  »  raftsonable 
doubt  IntheoHeUwttbttf  ihonld  find  fordtfendaat,  Is  property  lefnsed,  slnoa  It 
to  •  qnsetlott  of  fsot  whetner  ttiete  to  e  tessonsble  donbt 

Appeal  from  conrt  of  oenml  seasIODB,  Kew  Tork  connfy. 

iDdictment  of  George  Z.  Battholf  for  dealing  in  marked  bottlea  belonging 
to  anotber.  in  violation  ot  tbe  statate  known  as  the  "Bottle  Acts."  From  a 
judgment  of  conviction,  defendant  appeals.  Affirmed. 

Argued  befbre  Yah  Bbuht,  P.  J.,  and  O'Bsieh  and  Lavbbnob,  JJ. 

A.  H^.  Trnnept  tor  a^^llaot.   Thomas  O,  S.  Soelet^t  for  the  People.  - 

0*Beieh,  J.  Tbe  appellant  was  convicted  and  sentenced  in  tbe  court  of 
l^eral  sesBions  for  violating  chapter  377,  Laws  1887,  as  amended  by  chap- 
-ter  181»  Laws  1888.'  These  acts  are  the  ones  commonly  known  as  the  "Bot- 
tle Acts.**  0pon  the  trial  it  appeared  that  Beadlestun  A  Woorz  was  a  cor- 
poration daly  organized  and  existing  under  the  laws  of  the  state  of  Xew  York  ' 
for  tbe  purpose  of  manufacturing  and  selling  malt  liquors;  that  prior  to  the 
acts  mentioned  in  tbe  indictment  said  corporation  illed  wltti  tbe  secretary  of 
«tate  and  the  county  clerk  a  description  of  tbe  names,  marks,  and  devices 
used  by  It  upon  Its  bottles,  and  caused  these  descriptions  to  be  published,  as 
Tequirnl  by  these  statutes;  that  the  defendant  was  a  dealer  in  second-hand 
bottles;  that  three  bottles  having  the  names,  marks,  and  devices  of  said  cor- 
poration upon  them  were  found  in  the  possession  of  the  defendant  at  the 
time  and  place  mentioned  in  the  indictment.  Most,  if  not  all,  of  the  ques- 
tions requiring  consideration  have  been  passed  upon  by  this  court  in  the 
cases  of  People  v.  Cannon,  (Sup.)  18  N.  Y.  Supp.  25,  and  People  v.  Quinn, 
(Slip.)  18  N.  Y.  Supp.  569.  In  these  cases  it  was  held  that  the  law  passed 
to  protect  the  owners  of  bottles  Is  conBtitutlonal,  that  an  indictment  char- 
ging the  crime  In  the  language  of  tbe  statute,  as  here,  was  suffldent,  aud  that 
tbe  fact  that  the  defendant  purchased  the  bottles  In  the  due  course  of  busi- 
ness, and  without  knowledge  as  to  the  true  owner,  is  not  a  defense  upon  an 
indictment  under  such  statute.  It  was  also  held  that  good  faith  is  not  a 
defense,  and  that  the  claim  is  untenable  that  the  act  places  unreasonable  ro< 
atrlctions  upon  the  lawful  business  of  dealers  In  bottles.  Upon  the  trial 
much  stress  was  laid  upon  the  fact  that  Beadleston  &  Woorz  had  received  a 
deposit  on  the  Iwttlea,  and  it  was  urged  that  this  fact  In  some  way  conferred 
title  on  the  persons  to  whom  they  were  delivered,  which  would  give  the  latter 
a  right  to  sell  tbe  same  to  defeudsAt,  and  thus  make  him  a  purchaser  in  good 
faith,  and  constitute  a  defense.  In  Westcott  v.  Thomp*on,  18  K.  Y.  864. 
this  was  disposed  of  adversely  to  appellants  claim,  and  It  would  require, 
jipart  from  that  authority,  but  little  reasoning  to  show  that  a  person,  by  re- 
quiring a  deposit  on  bis  property  fur  tbe  purpose  of  seourtng  its  return,  even  ' 
though  such  deposit  should  amount  to  the  value  or  more  than  the  value  of 
the  property,  does  not  confer  upon  the  person  to  whom  the  same  is  delivered, 
under  an  agreement  to  return  it,  a  title  such  as  would  give  him  the  right  to 
sell  it  to  another. 

It  is  insisted  that  the  coctrt  erred  in  admitting  in  evidence  the  certlfloate 
filed  with  the  county  clerk  and  In  the  office  of  the  secretary  of  state,  upon  tbe 
ground  that  the  same  was  defectively  acknowledged.  The  statute,  however, 
reqnind  no  acknowledgment  of  the  certiflcate,  but  only  exacted  that  the  cer- 
tificate should  be  filed;  aud  there  is  no  force,  therefore,  in  ihe  suggestion 

iLaws  18^,  o.  977,  tt  amended  by  Laws  1888,  a.  181,  makes  it  anlawtul  for  any  per- 
sw  to  tnfllo  ID  battles  havtng  on  them  the  marks  of  the  owner  or  maaufacturer  of  the 
Honors  sontslnsd  therein,  when  adasorlptlon  »f  said'  marks  bss  been  daly  filed  la  tike 
•omoes  of  tiie  ooanty  dene  and  Moretarr  of  state,  aad  pabltshed  three  weeks  Id  a 
newspaper,  ontoss  anoh  person  has  puzohasad  saia  botfcus  of  the  owner,  or  has  hto 
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that.  beeanBa  they  failed  to  duly  acknowledge  a  paper  whieb  ttie  statnte  did 
not  require  to  be  acknowledged,  it  could  not  be  Introdtused  In  evidence  be- 
cause of  such  defective  acknowledgment. 

We  do  not  think  that  the  court  erred  in  admitting  the  three  bottl^  In  evi- 
dence, the  sarae  being  competent  proof  of  the  crime  charged  in  the  indict- 
ment. Nor  do  we  find  error  in  the  court's  ruling  upon  the  evidence  that  it 
was  proven  that  a  certificate  was  Hied  In  the  county  clerk's  office  aud  in  the 
secretary  of  state's  office,  and  that  such  certificate  wai  that  of  the  corpora^ 
tion  of  Beadleston  &  Woorz. 

Another  error  claimed  relates  to  the  court's  holding  that  the  burden  at 
proof  was  on  the  defendant  to  show  that  he  had  the  written  consent  of  Bea- 
dleston &  Woorz  to  traffic  In  such  bottles,  or  had  purchased  the  same  of 
them.  It  Is  true  that,  apart  from  any  exprOHS  statute  upon  this  subject.  If  it 
had  been  essential  to  the  prosecution  to  prove  that  part  of  the  Indictment 
affirmatively  which  charges  that  the  defendant  did  not  have  such  consent, 
and  did  not  purchase  such  bottles  of  Beadleaton  &  Woorz,  the  appellant 
would  be  right;  but  it  will  be  seen  by  reference  to  section  3,  c  181,  I^aws 
1888,  that  the  mere  fact  that  the  bottles  were  foiinJ  in  the  possession  of  the 
defendant,  who  was  other  than  the  manufacturer  or  owner,  without  the  writ- 
ten consent  of  the  owner,  is  of  Itself  made  presumptive  evidence  ot  unlaw- 
ful possession. 

These  questions  thus  disposed  of  were  presented,  not  only  during  the  trial, 
but  upon  the  motion  to  dismiss  the  indictment  and  direct  an  acquittal  for 
the  defendant  at  the  end  of  the  people's  case,  again  when  the  defendant 
rested,  and  again  upon  the  motion  to  set  aside  the  verdict  as  contrary  to  law 
and  against  the  weight  of  evidence.  It  in  no  way  added  to  the  force  or 
cogency  of  these  contentions  to  repeatedly  renew  them  at  different  stages  of 
the  trial,  and  having  beeu  disposed  of  require  no  further  consideration. 

The  remaining  error  claimed  relates  to  the  refusal  of  the  court  to  charge, 
as  requested,  "that  if  the  Jury  find  that  the  defendant  txiuglit,  at  any  time 
prior  to  this  indictment,  bottles  of  the  complainant,  there  Is  such  a  reason- 
able doubt  in  the  case  that  they  should  find  for  the  defendant."  This  was  de- 
clined, and  properly  so.  upon  the  ground  that  it  was  a  question  of  fact 
whether  there  was  reasonable  doubt  or  not.  Upon  the  whole  case,  thar^ 
fore,  we  are  of  opinion  that  the  Judgment  of  conviction  should  be  afflnned. 
All  concnr. 


Smith  st  al.  n.  Ssattlb,  L.  S.  A  E.  Bt.  Co. 
(Supreme  Court,  Oeneral  (TBrm.  First  Department.  Hovembar  tt,  UBIl) 

DlSOOVBKT— PUOTICK. 

An  order  for  dlaoovery  staonld  not  be  granted  where  a  previous  order  graatlBK 
tbiB  dlsooveiy  has  been  revereed,  and  a  reargament  is  peadlDg. 

Appeal  from  special  term,  New  Tork  county. 

Action  by  Charles  Smith  and  another  against  ttie  Seattle,  Lake  Shore  & 
Eastern  Railway  Company  for  damages  for  breach  ot  contract.  From  aa  or- 
der for  discovery,  defendant  appeals.  Beversed. 

For  former  reports,  see  16  N.  Y.  Supp.  417.  19  K.  T.  Snpp.  7^ 

Argued  before  Yak  Bbunt,  F.  J.,  and  O'Bkieh  and  Babuot,  JJ. 

Ifenrjf  Stanton,  for  appellant.  Carroll  Spr^g  and  oaiwi  i>.  Lam^  {Jokm 
B,  F.  Amoldt  ct  conniel,)  for  xespondents. 

Feb  Cubiak.  Upon  the  former  appeal  the  order  granting  an  inspecCioa 
was  reversed,  upon  the  ground  that  the  papers  served  on  the  motion  were 
defective,  in  that  "the  aUegaUons  of  the  ^tltion  were  upon  InfOTmatlon  and 
belief  as  to  some  of  the  matters  matedal  to  tbe  applicaUon,  and  on  writings 
not  annexed  to  the  petition  as  served.**  19  N.  T.  Supp.  742,  These  objectkms 
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may  have  been  obviated  in  the  new  petition  byaerrioe  of  copies  of  the  papers 
referred  to  in  the  former  petition,  but  not  annexed  thereto.  Upon  the  mer- 
its of  the  iipplication,  the  court  having  the  power  to  make  such  an  order,  and 
the  papers  themselves  being  formally  correct,  we  should  not  be  inclined  to 
disturb  the  discretion  exercised  by  the  judge  at  special  term  in  directing  an 
inspeuliun.  Although  this  appeal  must  be  disposed  of  upon  another  ground, 
ttiia  expression  of  our  view  upon  the  merits  we  think  proper,  in  oi'der.  that 
some  amicahle  arrangement  for  tlie  production  of  tlie  papers,  an  inspection 
of  whicli  is  sought,  may  be  arrived  at,  as  suggested  upon  the  argument,  or, 
opon  failure  of  the  parties  to  agree  as  suggested,  that  the  delay  and  expense 
of  anotlier  appeal  may  be  obviated. 

This  order  appealed  from,  we  think,  should  be  reversed,  for  the  reason  that 
it  is  made  to  appear  that  this  general  term  handed  down  a  decision  in  June, 
IS92,  reversing  the  former  order,  and  thereafter,  and  on  September  19,  1892, 
the  plaintiffs*  attorneys  made  a  motion  for  an  order  directing  a  renrgnment 
01  resubmission  of  sach  appeal,  and,  while  such  motion  for  reargument  was 
pending,  the  plaintiffs  procured  the  order  to  show  cause  upon  which  the  or- 
der  granting  an  inspection,  and  from  which  this  appeal  is  taken,  was  made. 
We  do  Lot  think  that  such  practice  should  be  encouraged,  Tlie  positions 
thus  assumed  by  the  plaintiffs,  in  moving  for  reargument  at  general  term, 
and,  before  adispositioo  of  such  motion,  applying  on  other  i>apers  for  the  same 
relief  at  special  term,  are  Inconsistent.  The  objection  tliat  a  motion  for  re- 
ai^ument  was  pending  was  made  at  special  term,  and,  notwithstanding  such 
objection,  this  order  appealed  from  was  made.  We  think  this  was  error,  and 
ahould  rrault  in  a  reverant  of  the  order,  with  costs  and  disbursements,  and 
g.anting  the  motion,  with  ftlO  costs,  with  leave  to  i-enew  upon  payment  of 
tLe  ooBta  (tf  appeal  and  costs  of  motion  below. 


SnAW  V.  Bryant  et  al. 
(Supreme  Court,  Ocneral  Term,  FlrH  Department.  Norambar  18, 169S.) 

FlfADINC — AVEKItMtHT. 

A  judgment  for  plaintiff  wai  reverted  on  tho  ground  that  an  aiaendment  to  the 

complaint,  which  had  been  allowed  before  a  referee,  changed  the  Issues  raised  by 

{tialntiff.  Oa  motion  by  plaintiff,  a  similar  amendment  to  the  complaint  was  al- 
owed,  end  the  complaint,  as  amended  before  the  referee,  was  directed,  together 
with  the  answer  and  replies  thereto,  to  stand  as  the  pleadings  in  the  cause,  with  a 
proviso  that  defendants  might  elect  to  have  new  pleadings  served,  in  which  case 
the  complaint  should  be  amended  as  proposed  in  the  motion  papers.  Held  that, 
the  defects  in  the  original  complaint,  and  the  scope  of  the  amendment  allowed,  be< 
Ing  subjects  of  contention  between  the  parties,  defendants  should  not  have  been 

gut  to  their  election  as  to  whether  they  would  require  new  pleadings  to  be  served, 
ut  plaintiff  should  have  been  directed  to  serve  bis  complaint  amended  aa  allowed. 

Appeal  from  special  term,  New  York  county. 

Action  by  Julia  A.  Shaw  against  Agnes  G.  Bryant  and  others.  From  an 
oixlfr  allowing  an  amendment  of  the  complaint  after  reversal  of  a  judgment 
iu  favor  of  plaintiff,  defendants  appeal.  Modified. 

For  decision  on  appeal  from  the  judgment  in  favor  of  plaintiff,  see  19  N. 
Y.  Supp.  618. 

Argued  before  Van  Brunt,  F.  J.,  and  O'Bjuen  and  Lawrence.  JJ. 
George  NorriM,  for  appellants.   /.  A,  Bhoudy,  for  respondent. 

O'Brien,  J.  The  action  was  brought  to  recover  the  balance  due  for  board, 
lodging,  and  necessaries  furnished  lo  the  defendants.  At  the  time  the  bill 
waa  contracted  certain  of  the  defendants  were  infants,  but  it  Is  claimed  that 
the  other  defendant,  Cwwian  O'Brien  Bryant,  the  fattier  of  the  infants,  se- 
cured for  them,  upon  the  faith  of  their  eiitate,  by  rt  preaentiiig  himself  to  be 
their  guardian,  the  credit  upon  which  the  necessari>-s  were  ftiriiislietl  to  them. 
During  the  progress  of  the  cause  before  a  referee  the  plaintiff  aj'plled  to  the 
v.20K.Y.s.no.l4— 60 


DigitizGd  by  Google 


78ft 


KEW  Tens  8DPPLEHEMT,  VOl.  20. 


[Sup.Ct. 


referee  and  obMned  leave  to  amend  her  eomplolnt.  Tbe  jadgment  snliae- 
quently  entered  In  favor  of  tbe  plaintiff  was  appcutled  from  and  reversed 
this  court,  upon  tbe  ground,  among  otfaers,  as  stated  in  the  opinion,  that 
**there  are  two  fatal  emnv  pointed  out  by  the  appellant.  The  Qrat  consists 
id  the  allowanoe  by  the  referee  of  an  amendment  which  radically  changed  the 
issDes  raised  by  the  pleadings,  and  allowed  a  new  cause  of  action  to  beset 
np  In  the  amended  complaint."  As  a  result  of  this  intimation  in  the  opinion 
the  plaintiff  made  a  formul  motion  at  specliU  term  for  an  amendment  of  Ute 
complaint  in  the  respects  idmUoal,  as  claimed,  with  those  permitted  by  the 
referee,  which  was  granted,  and  tbe  first  amended  complaint,  as  allowed  by 
the  referee  at  the  trial  of  the  action,  together  ,wlth  the  answers  and  replies 
thereto,  were  directed  to  stand  as  the  pleadings  in  the  cause,  with  tbe  pro- 
viso tliat,  in  case  the  attorney  for  the  defendants  Bryant  shall  elect*  witbio 
10  days  after  the  service  of  this  order,  and  shall  give  notice  of  such  election, 
to  have  new  pleadings  served,  then  the  plaintiff  may  aacve  a  second  amended 
complaint,  as  proposed  in  the  motion  papers.  The  appellanta  appeal  from 
so  much  of  the  order  as  allowed  the  amendment  without  imposing  costs  as 
terms,  and  from  the  pruviao  compelling  their  attorney  to  elect  wbrtber  he 
should  require  new  pleadings  to  be  served.  As  to  the  power  of  the  court  to 
hIIow  the  amendment  and  fix  the  conditions  thereof  there  can  be  little  or  no 
question.  We  think,  however,  that  under  tbe  circunutances  of  this  case  Uie 
defendants  have  a  just  cause  of  complaint  with  respect  to  the  proviso  com- 
pellln;;  their  attorney  to  elect  wtiether  he  should  require  new  pleadings  to  be 
served.  The  defects  In  the  original  complaint,  and  ttie  scope  of  the  am«id* 
inent  as  allowed  by  the  referee  upon  the  former  trial,  were  subjects  of  con- 
tention between  the  parties ;  and  the  case  to  a  great  extent  turned  upon  the 
queslion  as  to  whether  or  not  two  Inconsistent  causes  of  action  were  impro[H 
erly  Joined.  The  same  contention  is  presented  upon  this  appeal,  and  a  vo- 
luminous  record,  containing  many  hundred  pages,  is  submitted  for  tbe  pur- 
puse  of  supporting  the  various  contentions  made  as  to  the  effect  of  the 
amendment  as  now  allowed.  The  result  Is  to  introduce  confusion  and  un- 
cerlainty.  Wtille  It  is  true  the  appellants  had  it  In  their  power  to  elect  un- 
der the  permission  given,  we  think  that  tbe  better  and  more  orderly  practice 
should  be  in  all  cases  of  this  kind  to  require,  upon  motions  for  the  amend- 
ment of  pleadings,  or  in  cases  where  amendments  are  allowed,  the  one  mov- 
ing for  such  an  amendment  to  serve  a  copy  of  the  proposed  amended  plead- 
ing with  the  motion  papers,  or,  If  this  for  any  reason  can  be  dispensed  with, 
the  condition  should  be  imposed  that  a  copy  of  the  amended  plying  as  al- 
lowed  be  served.  This  will  give  tbe  defendant — as  he  is  entitled  to  have — 
an  opportunity  of  answering,  and  will  remove  all  uncertainty  as  to  what  are 
the  issues  to  be  tried,  and  place  the  burden  where  it  rightly  Delougs, — npon 
the  one  asking  the  favor  of  serving  his  adversary  with  a  copy  of  the  amended 
pleading.  We  think,  therefore,  that  the  order  should  be  modifled  to  the  ex- 
tent of  requiring  the  plaintiff  to  serve  a  a>py  of  the  amended  complaint  as 
allowed,  and,  as  so  modlQed,  the  order  should  be  afBrmed,  without  oasts. 

Van  BnimT,  P.  J.  I  agree  that  the  court  bad  the  power  to  allow  the 
complaint  to  be  amended,  but  the  defendants  had  a  right  to  have  that  com- 
plaint as  amended  served  upon  them,  and  the  court  was  bound  so  to  direct 
without  any  notice  being  given  by  them.  I  think  also  that  the  defendanta 
were  entitled  to  costs  as  a  condition  of  amendment,  and  I  should  have  l>eeu 
in  favor  of  reversing  the  order  appealed  from  had  the  appellant  not  needles^ 
presented  a  record  upon  this  appeal  consisting  of  hundreds  of  pages  of  ma^ 
ter  absolutely  useless.   I  therefore  concur  in  the  result. 

Lawrence,  J.  I  am  in  favor  uf  modifying  tbe  older  so  as  to  compel  tbe 
rpspondent  to  pay  costs  as  a  coodltlon  ol  tjie  amendmentt  and  with  tliot  mod- 

tfination  I  concur  in  result. 
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Babrowolipvb  v.  Omamm  it  at, 

{Supreme  Court,  Oeneral  Term,  Flint  Depaitmmt.  Novsmber  18, 189S.) 

TwsAnn  iv  CoioiON— RBPi.aTilT. 

Defendant,  in  order  to  raise  money,  borrowed  shsrM  of  stock  from  H.,  and 
pledged  tbem  for  b  certain  sum.  Afterward*  he  nnrcbased  from  H.  an  undivided 
one-half  Interest  la  the  sharea,  and  transferred  tnls  to  a  third  person.  H.  tran»> 
ferred  hla  remaintoff  half  interest  to  plaintilTs  testator.  Held,  that  aneh  hypotb* 
ecatlon  did  not  amonnt  to  a  conTersion  of  the  stock  by  defendant,  and  no  aetlon  lit 
replevin  ooold  he  brought  affainst  him,  he  belag  a  tenant  In  oommon  with  H. 
tberdn. 

Appeal  from  dronit  court,  Kew  York  county. 
,  AcUon  1^  Henry  M.  Barrowcllffe,  as  ancillary  administrator  of  the  last 
will  and  testament  of  Alice  M.  BarrowciifFe,  against  Henry  Cummins  and 
another,  to  replevy  certain  shares  of  stock.  Mrs,  Barrowcllffe  having  died* 
the  action  vas  revived  on  March  11,  1890,  in  the  name  of  her  hasband,  the 
present  plaintiff.   Judgment  for  plaintiff.    Defendant  appeals.  Reversed. 

For  decision  on  appeal  from  an  order  denying  leave  to  file  a  supplemental 
answer,  see  6  N.  Y.  Supp.  228. 

Argued  before  Van  Bbunt.  P.  J.,  and  O'Bribm  and  Lawbsnok,  JJ. 

John  Cummirut  {J,  W,  Lawton,  of  counsel,)  for  appellant.  /.  Jf.  SiinU 
for  respondent. 

Yan  Brunt,  F.  J.  This  action  was  brought  to  recover  possession  of  700 
shares  of  Electro  Graphic  Manufacturing  Company  stock  borrowed  by  the 
defendant  Cummins  from  one  C.  B.  Hall,  and  also  for  the  recovery  of  certain 
t>onds  and  stuck  of  the  Postal  Telegraph  Company  declared  as  dividends  upon 
Electro  Qraphic  stock.  It  appeared  that  the  said  Electro  Graphic  Manufac- 
turing Gompiiny  stock,  together  with  a  large  quantity  of  other  stock,  had 
Iwen  borrowed  by  Cummins  from  one  C.  B.  Hull,  for  the  purpose  ot- raising 
money  thereon,  and  said  stock  was  pledged  therefor,  within  a  few  days  after 
its  loan,  from  which  pledge  the  shares  have  never  been  redeemed  by  either 
Cummins  or  Hall.  Tbedivtdend  in  question  was  declared  in  September,  1883, 
and  it  is  claimed  that  the  stock  had  been  sold  under  the  pledge  long  before. 
It  further  appeared  that  in  September,  1883.  the  defendant  Cummins  pur- 
chased from  Hall  an  undivided  half  interest  in  and  to  all  the  interest  Hall 
then  had  in  the  Electro  Graphic  stock  theretofore  borrowed  by  Cummins  from 
Hall,  and  that  on  the  same  day  Cummins  transferred  to  the  defendant  Rob- 
erts said  one-half  Interest.  In  May,  1884,  Hall  transferred  to  the  plaintiff's 
testator  all  his  right  and  interest  In  said  stock ;  and  demand  having  been  made 
npon  Cummins  for  the  delivery  of  the  stock,  and  refused  upon  the  ground 
that  the  stock  had  been  parted  with,  this  action  was  commenced  in  replevin. 
Upon  the  trial  the  jury  having  rendered  a  verdict  in  favor  of  the  plaintiff, 
from  the  Judgment  thereupon  entered  this  appeal  is  taken.  As  the  judgment 
only  is  appealed  from,  only  exceptions  are  brought  up  for  consideration ;  and 
in  the  disposition  of  this  appeal  it  is  not  at  all  npceasary  to  refer  to  the  many 
intricate  facts  which  are  indistinctly  shadowed  forth  by  the  evidence  wliich 
was  produced  upon  the  trial;  and  we  need  do  no  more  than  consider  Qne  ex- 
ception which  was  taken  to  the  refusal  of  the  court  to  charge,  although  many 
other  points  against  the  maintenance  of  the  action  might  besuggested.  The 
court  was  asked  to  charge  that  if  the  jury  believed  that,  under  the  assign- 
ment, Cummins  became  possessed  of  an  undivided  half  interest  in  any  of 
the  stork,  inclusive  of  the  7.800  sharea,  which  included  the  700  shares,  then 
he  became  the  tenant  in  common  with  Hall,  and  no  action  of  replevin  could 
be  brought  against  Cummins  or  Roberts.  The  court  refused  so  to  do,  and 
left  the  jury  to  find  that  a  co-owner  of  a  chattel  may  maintain  replevin 
against  his  cotenant.  It  hardly  needs  argument  to  show  that  such  a  position 
cannot  be  true.   It  is  only  where  tliere  has  been  an  exclusive  right  in  denial 
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of  the  title  that  such  an  action  can  be  maintained;  and  such  might  have  been 
the  case  at  bar  It  the  hypothecation  of  these  slocks  by  Cummins  bad  amounted 
to  a  conversion  thereof.  Hal,  under  the  circumstances  developed  upon  the 
trial,  Cumrnins  was  not  guilty  of  conversion  by  such  liypotlieciition.  The 
case  conclusively  shows  that  the  stocks  were  borrowed  for  the  purpose  uf 
raising  money  upon  them;  and  when  he  hypothecated  tliem,  for  the  purpose 
of  raising  such  money,  he  did  not  convert  them;  and  when  he  did  not  return 
them  because  he  had  so  hypothecated  them,  and  could  nut  redeem  the  pledge, 
it  was  simply  a  breach  of  contract,  and  not  a  conversion  of  the  stock.  Tlieiv 
was  no  assertion  of  a  claim  hostile  to  any  that  Hall  might  liave,  and  whicit 
he  Iiad  not  parted  with,  but  simply  a  failure  to  comply  with  his  contrai-t  to 
return.  This  would  form  no  basis  for  a  possessory  action  of  one  cotenant 
against  another.  It  was  error,  therefore,  upon  the  part  of  the  coui-t.  to  re- 
fuse to  charge  that,  if  the  jury  believed  thai  under  tlie  assignment  the  defend- 
ant became  possessed  of  an  undivided  half  intf^iest  in  the  stock  in  question, 
he  then  became  a  tenant  in  common  with  Hall  therein,  and  no  action  in  re- 
plevin could  be  brought  against  Cummins  or  Koberts.  This  error  was  funda- 
mental, and  goes  to  the  root  of  the  whole  action;  and  none  of  tlietransautiuiis 
had  between  Hall  and  tiie  plaintiff,  as  representing  the  testator,  in  any  way 
affected  his  status  in  this  regard.  It  seems  to  be  assumed  ui>od  the  part  of 
the  plaintitT  that,  because  Cummins  failed  to  return  the  stock  pursuant  to  his 
contract,  therefore  he  liad  become  liable  in  tort  therefor.  On  the  contrary, 
the  only  penalty  which  he  bad  incurr<ed  was  for  damages  for  tlie  breacli  of 
contract.  Tlie  judgment  must  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event,   AH  concur. 


YouNO,  Respondent,  v.  Leary,  Appellant. 
(Supreme  Court,  General  Term,  Third  Department.   November.  1881.) 
Action  by  Edwin  Young,  as  executor  of  and  trustee  nnder  the  last  will  and 
testament  of  Thomas  Cornell,  deceased,  against  James  D.  Leary. 
No  opinion.   Judgment  affirmed,  with  costs. 


Beers  v.  New  Yore  Lifb  Jm  Co. 

{Supreme  Court,  General  Term,  First  Department.   November  18, 1892.) 
1,  MuTCAi.  Life  Inbuukcb  Cohfakt — CoK tract  with  Rbtirino  pRESiDBirr — Con- 

SIDRRATION. 

Plaintiff  had  been  for  a  long  time  connected  with  defendant,  a  mutual  life  Injtar- 
asce  company,  and  for  a  number  of  years  bad  been  its  president  Air  the  meeting 
of  the  board  of  trdstees  at  which  he  tendered  bis  resigDatioo  as  president  a  com- 
mittee of  tbe  trustees  recommended  that  a  contract  be  entered  Into  by  the  com- 
pany to  pes  plaintiff,  after  his  resignation  took  effect,  tS5,0OU  a  year  for  life,  in  reo- 
ogniUon  of  bis  "  long  and  devoted  service. "  and  bis  f ature  usefulness  to  the  com- 
pany. At  a  meeting  held  two  days  later,  plaintifTs  resignation  was  accepted,  and 
the  vice  president  and  actuary  of  tbe  company  were  authorized  to  execute  in  be 
half  of  the  trustees  tbe  contract,  except  that  plaintiff's  compensation  was  raised 
to  $87,500.  The  contract  recited  that,  whereas  plaintiff  had  been  connected  with 
defendant  company  about  34  years,  and  bad  been  largely  Instrumental  in  building 
It  up  to  its  hieb  standing,  and  bad  resigned  the  oQice  of  president,  and  ft  was 
deemed  desirable  in  tbe  interests  of  the  company  tbat  it  retain  the  benefit  of  his 
experience,  it  was  mutually  agreed  tbat  plaintiff,  so  far  as  his  health  permitted, 
would  serve  the  company  in  an  advisory  capacity,  give  its  officers  all  the  aid  in 
his  power  to  maintain  and  extend  its  business  prosperity,  and  not  become  an  offi- 
cer or  enter  the  employ  of  any  other  life  {nsarance  company.  In  return  for  wbicb 
defendant  was  to  pay  him  for  Ufa  the  salary  mentioned.  Held,  that  the  contract 
was  void,  because  It  was  apparent  tbat  tbe  true  oonslderatlon  tor  the  payment  of 
tbe  annuity  was  a  desire  of  tbe  trustees  to  compensate  plaintiff  tor  past  aervicas, 
which  they  could  not  do  by  any  such  agreement  as  the  one  in  question. 
S.  Bame— Validitt  or  Contract— Rights  or  Tbustebs. 

Such  contract,  beiug  made  to  contiQue  during  plalnUfTs  life,  la  also  void  be- 
«ause  it  is  beyond  the  power  of  the  truatees  to  malra  a  perpetual  oontraoU  thus 
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takinff  the  m&QaKement  of  tbe  btiBiness  of  the  oorporatloa  out  of  the  hands  of  the 
policy  hnldere,  wHo  constitute  the  members  of  the  corporation,  and  In  whom,  by 
the  Bliitutury  power  given  them  of  electing  the  truBtcea,  is  vested  the  ultimate 
control  of  the  manner  in  which  tbe  business  of  the  corporation  shall  be  conducted, 
and  tbe  determination  of  who  shall  be  lu  officers. 
3.  8a«k— Officeks. 

Defendant's  by-laws  provide  for  the  election  of  the  president,  vice  president, 
and  actuary  by  tbe  board,  for  tbe  appointment  by  the  board  of  the  resident  physi- 
cians, that  the  supenrisory  and  agenc?  committee  shall  appoint  tbe  agents,  and 
thai  the  president  uid  Tioe  preeident  ihall  appoint  all  other  persons  employed  by 
Uie  company.  A  provision  fe  made  for  the  adoption  of  amendments  to  the  by-laws, 
but  no  amendment  was  made  thereto  by  the  trustees  changing  )n  any  way  the 
manner  of  appointing  officers,  ifeld,  that  under  the  by-laws  tbe  attempt  of  the 
trustees  to  employ  plaintiff  in  any  capacity  was  without  authority  and  nugatory. 

L  BlMB— COITTHIOT  OV  OmCKR  WITH  HiKSBLV. 

Plaintiff  was  still  president  of  the  company,  and  as  such  an  ex  o.01elo  trustee,  at 
the  time  tbe  contract  in  question  was  authonzed  by  the  trustees,  and  in  his  official 
capacity  presided  at  the  meeting,  put  the  question  as  to  tbe  execution  of  the  con- 
tract with  himself,  and  superintended  the  vote  on  the  resolution.  Held,  that  this 
was  such  avIolaUoD  of  tbe  dnUes  of  a  trustee  as  to  avoid  the  contract,  since,  while 
acting  in  hU  own  Interest,  on  one  side,  be  also  acted,  on  the  other,  in  the  capacity 
of  trustee. 

Case  submittect  on  agreed  Btatement. 

Action  by  William  H.  Beers  aj^aiost  theKew  York  Life  insurance  Com- 
pany to  recover  the  first  quarteily  payment  uf  a  salary  agreed  to  be  paid  him 
under  a  contract  executed  by  certnin  officers  of  (lefendant  company  at  llie  di- 
rection of  its  iKMird  of  trustees.   Judgmt-nt  for  defendant. 

Argued  before  Van  Buitnt,  P.  J.,  and  O'Brien  and  L&wbbnce,  JJ. 

Baek  Coimu,  {Frederio  B.  Ooudert,  at  counsd,)  for  plaintiff.  A.  Ham' 
iiton,  for  defendant. 

Van  BitUNT.  P.  J.  The  question  in  difference  la  stated  in  the  agreed  case 
t«.  be:  "Is  the  said  Beers  entitled  to  be  paid,  and  to  recover  from,  and  have 
judgment  against,  the  defendant,  the  New  York  Life  Insurance  Company, 
in  the  sum  qt  ^,37S*  iKlng  the  first  quarterly  payment  upon  and  under  an 
agreement  e'xecuted  by  the  said  Beers  on  his  own  behalf  and  by  A.  H.  WeNIi, 
second  vice  president,  and  II.  W.  Weeks,  actuary,  of  said  life  Insurance  com- 
pany, on  behalf  and  under  the  seal  of.  and  by  authority  of,  the  board  of 
trustees  of  said  company,  on  Febroary  8.  1892?"  The  power  of  the  court  to 
decide  this  question  arises  from  sections  1279  to  1281  of  the  Code  of  dvit 
Procedure,  wlitdi  provide  that  parties  to  a  question  In  difference  which  may 
bb  the  subject  of  action  may  agree  upon  a  case  containing  a  statement  of 
f^tcts  upon  which  tlie  controversy  depends,  wliich  case  must  be  accompanied 
by  the  affidavit  of  one  of  the  parties  to  tbe  effect  tluit  the  controversy  is  real. 
If  the  position  attempted  to  be  taken  by  tbe  Jearned  counsel  fur  the  plain- 
tiff is  correct,  then  there  is  no  controversy  whatever  to  be  submitted  to  the 
court,  because  it  is  claimed  by  him  that  the  Uonrd  of  trustees  of  the  defend- 
ant have  not  repudiated  the  contract,  and  that  their  act  agreeing  to  tlie  sub- 
mission expressly  states  that  their  resolutions  authorizing  the  president  to 
obtain  a  siibmissioD  from  a  court  of  competent  jurisdiction  as  tn  tlie  vulidity 
of  the  contract  are  not  to  be  understood  as  an  affirmance  or  disailinnance  nf 
said  contnict.  Now,  unless  there  has  been  a  denial  and  is  a  denial  upon  the 
part  of  this  defendant  corporation  of  any  liability  upon  tliis  contract,  tlien 
there  is  no  controversy.  This  court  is  not  the  advisory  counsel  of  this  cor- 
poration. It  does  not  occupy  imy  such  position,  and  it  dues  not  profHue  to 
act  in  any  such  capacity;  and  if  it  is  the  purpose  of  the  trustees  of  tiiia  cor- 
poration to  use  this  court  for  that  purpose,  the  court  must  decline  the  office. 
But  as  we  understand  the  position  of  the  corporation,  it  is  a  denial  of  lia- 
bility upon  the  contract;  and  a  denial  of  liability  upon  the  contract  is  neces- 
sarily a  repudiation  of  the  same.  The  fiscal  officers  of  the  corporation  have 
refused  to  pay,  and  the  trustees  have  not  dissented  from  that  refusal.  The 
refusal  to  pay  Is  baaed  upon  the  claim  that  the  corporation  la  not  bound  by 
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this  contract,  and  the  trustees  have  not  dissented  from  ttals  position.  Qenoe 
the  controversy.  And  understanding  that  this  corporation,  both  by  its  Sacal 
officers  and  its  trustees,  has  denied  its  liability  upon  this  contract,  and  there- 
fore repudiated  the  same,  this  court  proposes  to  discuss  the  rantroversy  which 
has  thus  arisen. 

The  facts  bearing  upon  the  submfBSIon  are  substantially  iis  follows:  By  a 
curious  metamorphoaia  the  Hantllus  Insarance  Company,  incorporated  in  1841 
for  the  purpose  of  exercising  the  power  of  an  insurance  company  for  marine 
inland  navigation,  was  by  various  statutes,  passed  in  and  prior  to  1849, 
changed  into  a  purely  mutual  life  insurance  company  called  the  **Kew  Toric 
Life  InsaranceCompany."  It  has  neither  stock  nor  stockholders.  Its  assets 
belong  to,  and  are  held  In  trust  for  the  exclusive  benefit  of,  pcdicy  holders, 
who,  under  one  of  the  slatntes  authorizing  the  transformation,  constitute  the 
members  of  this  corporation.  All  the  corporate  powers  of  the  company 
were  to  be  wercised  1^  a  board  of  trustees  and  such  officers  and  agents  as 
they  might  appoint;  the  board  of  trustees  consisting  of  20  persons,  who 
sbODld  elect  a  president  and  vice  president  annually,  who  should  on  their 
election  be  aa  affieUi  members  of  said  hoard  of  trustees,  and  hold  office  until 
others  were  elected  in  tlieir  stead.  The  term  of  office  of  a  trustee  whs  four 
years;  and  but  five  of  their  terms  expired  annually,  which  would  require  at 
least  three  years  to  elapse  before  the  policy  holders  could  clioose  a  majoritj 
of  new  trustees  after  any  given  period  or  event.  By  the  by-laws  It  is  pro- 
vided that  the  president  shall  have  the  general  sni>ervis]on  and  direction  of 
the  business  of  the  company.  The  plalntifE,  up  to  and  for  a  number  of  years 
prior  to  the  10th  of  February,  1892,  had  been  a  member  of  the  board  of  tras- 
teea  and  the  president  of  t^e  company,  and  had  the  general  control  and  man- 
agement of  its  affairs.  In  1891,  the  management  of  the  company  was  se- 
vei-ply  assailed  as  injudioions  and  extravagnnt.  which  led  to  an  official  exam- 
ination of  its  affairs  by  the  superintendent  of  the  insurance  department  of 
this  state,  and  which  resulted  in  an  oQtcial  report  showing  large  losses  in  the 
management  of  the  affairs  ctf  this  company,  arising  from  gross  neglect  and 
incompetency  in  its  management;  but  which  fortunately  had  not  as  yet  re- 
sulted in  insolvency.  There  was  no  finding  in  the  report  of  the  department 
of  any  personal  dishonesty  upon  the  part  of  Beers,  and  nothing  which  allowed 
any  corrupt  or  dishonest  use  of  the  profits  of  the  company  for  the  private 
gain  of  any  of  the  olBcers  of  the  corporation.  It  is  stated  in  the  agreed  chbo 
that  the  plaintiff  denied  the  charges  of  mismanagement,  wrote  an  elaborate 
defense  thereof,  and  expressed  to  the  board  of  trnsteee  not  only  his  willing- 
ness, but  strong  desire,  to  have  the  matter  of  the  propriety  of  his  dealings 
with  agents  and  in  making  investments  made  the  subject  of  a  judicial  deter- 
mination, and  that  he  was  sustained  in  his  position  by  a  large  majority  of  the 
trustees  of  the  company.  What  this  last  clause  in  the  submission  means, 
we  have  not  been  able  precisely  to  determine.  If  it  was  his  position  of  will- 
ingness and  strong  desire  to  be  further  investigated,  this  large  m;ijority  of 
the  trustees  seem  to  have  limited  themselves  to  approving  the  desire,  with- 
out taking  any  action  to  give  such  desire  effect. 

Upon  this  report  of  the  insurance  department,  on  the  25th  of  January. 
1892,  at  a  meeting  of  the  Imrd  of  trustees  over  which  the  plaintiff  presided. 
(18  members  being  present  and  there  being  one  vncancy.)  a  committee  of  the 
board  of  trustees  was  appointed,  and  directed  to  take  into  consideration  such 
report,  and  consider  what  action  should  be  taken  in  view  thereof;  the  sub- 
mission stating  that  Beers  did  not  vote.  As  the  resolution  was  seemingly 
earried  without  any  difficulty  without  his  vote,  of  course  there  was  no  neces- 
sity of  his  putting  himself  upon  record  in  favor  thereof.  This  committee  re- 
ported to  the  full  l)oard  at  an  adjourned  meeting  on  February  8.  1892,  (19 
members  being  presi'nt,)  over  which  meeting  Mr.  Beers  presided  throughout, 
which  he  seems  Ui  have  done  whenever  his  personal  Interests  were  at  stake. 
In  their  report  the  committee  stated  that  tbey  had  civen  the  matter  most 
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careful  oonsideratlon.  in  order  to  determine  what  coatM  was  beat  for  the  in- 
terests of  the  company,  and  what  changes  In  the  oi^anizatlon  or  methods  of 
tlie  cumpany  were  tofrable;  aod  they  recommended  the  division  of  duties  ^ 
executive  oifloers  by  the  appointment  ot  an  auditor,  who  should  report  direct 
to  the  trustees,  the  amendment  of  certain  parts  of  the  by-laws,  and  that  a 
contract,  which  had  already  been  snbmitted  to  the  committee,  to  pay  the  plain- 
tiff  ^5,000  per  annum  tor  life,  in  recognition  of  past  services  and  his  future 
useruinesa  to  the  company,  be  entered  into.  At  the  same  time  there  was 
tendered  at  the  meeting,  by  Mr.  Beers,  bis  resignation  of  his  ofllce  as  presi- 
dent, to  take  effect  on  Wednesday,  February  10,  1B92;  but  he  did  not  resign 
his  office  of  trustee,  which  continued  until  April,  1892.  At  tbis  meeting  the 
board  accepted  the  resignation  of  Beers,  and  after  passing  a  eulogy  upon  bis 
administration  of  the  affairs  of  this  corporation,  notwIUistandiug  the  fact 
that  large  losses  had  arisen  front  gross  neglect  and  incompetency  In  its  man- 
agement, authorized  an  agreement  to  be  made  with  him  to  secure  his  services 
daring  the  remainder  of  his  life  in  an  advisory  capacity  upon  half  pay.  vis., 
an  annual  salazy  of  937.600.  thus  raising  the  recommendation  of  the  com- 
mittee by  SO  per  cent.,  and  authorizing  the  second  vice  president  and  the 
actuary  to  execute  the  oontract  submitted,  under  the  seal  of  the  ocimpany. 
Thereupon,  upon  the  same  day.  an  agreement  was  entered  into  between  the 
plaintiff  and  the  defendant,  whereby  the  plaintiff  agreed,  so  far  as  strength 
and  health  permitted,  to  serve  the  company  in  an  advisory  capacity,  and  give 
its  officers  all  tlie  aid  and  a^lstance  tliat  might  lie  wlUiin  his  power  in  said 
advisory  capacity,  to  miUntain  and  extend  its  busing  prosperity,  and  at  all 
times  to  use  bis  best  efforts  for  the  success  and  beneBt  of  the  company ;  that  he 
would  not  become  an  officer,  or  enter  the  employment,  of  any  other  life  insur- 
ance company  or  association,  or  become  connected  in  any  foi  m  with  any  otlier 
company,  or  enter  into  any  businesSidirectly  orindirectly.which  should  affect  or 
be  in  competltirai  with  the  defendant,  during  the  remainder  of  his  life.  The  de- 
fendant thereupon  agreed,  on  the  true  and  faithful  performance  of  the  covenanta 
and  agreements  therein  contained,  on  behalf  of  the  plaintiff  to  be  kept  and  per- 
formed, to  pay  the  plaintiff  during  the  remainder  of  bis  life  the  annual  salary 
of  f87,500.  payable  quarterly,  to  commence  on  the  10th  of  February,  1B92. 
The  plaintiff  continued  to  act  as  president  np  to  and  including  the  10th  of 
February.  1892,  and  presided  over  the  meeting  on  that  day,  and,  as  already 
stated,  he  continued  to  hold  his  office  aa  trustee  until  April,  1892.  On  the 
12th  of  February.  1892,  the  vacancy  in  the  office  of  president  was  Oiled,  and 
since  ttitA  time  plaintiff  has  ceased  to  act  as  president,  and  he  has  not.  ren- 
dered any  services  or  given  any  Hssiatance  or  advice  to  the  company,  and  has 
not  been  called  upon  to  do  so.  The  Brat  payment  under  the  agreement  hav- 
ing become  due,  the  plaintiff  demanded  the  same,  wlii  h  the  president  and 
fiscal  officers  of  the  company  refused  to  make,  claiming  tliat  the  company  was 
not  bound  by  the  agreement;  and  therefore  the  trustees  authorized  the  presi- 
dent to  execute  the  submission  of  the  controversy  between  the  parties  to  this 
court;  and  the  question  is  whether  upon  this  state  of  facts  the  plaintiff  is  en- 
titled to  recover  the  sum  of  837,500  a  year,  during  the  continuance  of  bis 
life,  from  the  defendant,  being  one  half  of  the  enormous  salary  which  he  re- 
ceived for  managing  or  mismanaging  the  affairs  of  this  corporation.  It 
seems  to  na  that  there  can  be  but  one  answer  to  this  proposition.  It  is 
urged,  upon  the  part  of  the  plaintiff,  that  the  contrnct  in  question  is  not 
ultra  vires,  but  clearly  within  the  chartered  powers  of  the  corporation ;  that 
the  plaintiff  had  resigned  when  the  contract  was  executed,  and  there  is 
nothing  in  the  case  to  sbcAr  that  his  resignation  was  any  part  of  the  consid- 
eration of  the  contract;  and  that,  although  this  contract  has  been  assailed  as 
a  pension  to  the  plaintiff  for  past  services,  there  is  no  such  consideration 
stated  in  the  contract,  nor  is  there  anything  in  the  submission  which  justiQes 
any  s  nch  concl  nslon. 
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It  eeems  to  as  that  a  very  brief  examination  of  the  facts  admitted  in  the 
snbmission  jastlfles  the  crrtiolBins  which  have  been  suggested.  The  commit, 
tee  appointed  at  the  meeting  of  the  25th  of  January,  18;^,  recommended  tliat 
"in  view  of  the  long  and  devoted  services  rendered  liy  Beers  to  this  company, 
whose  niitiring energy  and  ability  shown  in  building  op  a  company  which  is 
second  to  none,  a  proper  recognitton  of  such  services,  and  his  future  useful- 
ness to  the  company,  warrant  us  to  suggest  to  this  board  that  a  salary  of 
925,000  be  given  to  him,  to  continue  for  life,  in  accordance  with  the  contract 
already  submitted  to  this  committee."  This  language  clearly  shows  that,  in 
the  opinion  of  this  committee,  the  $75,000  salary  which  the  prnident  had  bran 
receiving  did  not  suflBcientiy  compensate  him  for  the  faithful  services  which 
he  had  rendered,  and  they  titerefore  recommended  this  additional  rompensation 
by  way  of  a  pension  of  925,000  per  annum,  to  continue  during  his  life.  And 
this  idea  permeates  the  redtals  of  tiie  contract  itself.  It  says:  **  Whereas, 
ttie  party  of  the  si  oond  part  fass  been  connected  with  this  company  since 
1858,  (about  34  years.)  and  has  occupied  successively  the  position  of  account- 
ant, cashier,  actuary,  vice  president,  and  president,  and  luis  been  largely  in- 
strumental in  building  up  tills  company  to  its  present  high  position  uid 
flnancial  strength;  and  wherus,  he  has  resigned  the  office  of  president  of 
this  company,  to  tiUce  effect  the  10th  of  February,  1892;  and  whereas,  it  is 
deemed  desirable  in  the  Interrats  of  this  company  that  the  company  should  re- 
tain the  beneOt  of  his  Itnowledge,  skill,  and  experience:  Now.  it  is  hereby 
mutually  covenanted  and  agreed  as  follows."  That  is,  in  consideration  of  the 
premises,  of  the  fact  of  his  building  up  the  company  to  Its  present  high  posi- 
tion and  financial  strength,  the  fact  that  he  had  lost  his  salary  as  imsident 
by  his  resignation,  and  the  other  tact  ttiat  it  was  deemed  desirable  in  tlie 
i  nteresta  of  the  company  that  the  company  should  retain  the  benefit  of  his 
knowledge,  skill,  and  experience.  And  he  obligated  himself  to  serve  the 
company  in  an  advisory  capacity,  so  far  as  strength  and  health  permitted,  and 
not  to  enter  the  employment  of  another  life  insurance  company.  This  re- 
Iiort  was  acted  upon  favorably  when  presented  to  the  l>oard  at  trustees  at 
their  meeting,  so  ftir  as  it  related  to  the  contract  with  Mr.  Beers,  except  that 
they  were  of  the  opinion  that  a  pension  of  $25,000  was  not  sufficient  for  Mr. 
Beers'  future  compensation,  and  its  amount  was  nised  to  $37,500, — one  half  of 
his  salary  as  president.  As  to  this  increase  the  members  of  the  special  com- 
railtee  were  recurdtMl  as  voting  in  the  negative.  It  seems  to  us  apparent 
from  this  state  of  facts  that  the  true  consideration  for  the  payment  of  this 
large  annuity  was  that  this  board  of  trustees  desired  to  give  the  plaintiff 
some  recogriition.  out  of  the  pocifets  of  the  policy  holders,  of  the  past  serv- 
ices which  they  seemed  to  think  had  been  so  valuable  to  the  company,  and 
inadequately  conipenaated.  The  idea  of  past  services  Is  the  one  which  per- 
meates the  resolutions  and  the  agreement.  It  is  studiously  referred  to,  ap> 
parently  to  fortify  the  action  of  the  trustees,  because  tfaey  seemed  to  realise 
that  the  payment  of  such  an  enormous  salary,  in  order  that  a  man  shouM  sit 
with  his  arras  folded  and  render  no  services  whatever  to  the  rompany,  could 
nut  otherwise  be  justified.  That  services  to  the  company  were  not  con- 
templated is  apparent  from  the  very  nature  uf  the  agreement,  because  it  is 
for  life,  and  is  not  even  dependent  upon  the  ability  to  render  any  service  to 
the  company,  because  the  oMifation  to  serve  is  only  "so  far  as  stn>n<fih 
and  health  mi^ht  permit."  An  i  as  it  seetns  to  be  conceded  that  the  corpiH':*. 
tiun  would  have  no-r.ghb  to  ina^e  any  sui>h  aj^reement  founded  upon  past 
services,  the  claim  of  tlte  plaintiH'  wuuld  necessarily  fall  because  of  that  in- 
Qrmity  in  his  contract.  • 

There  is  another  ground  which  seems  to  be  fatal  to  the  oblij^atory  force  of 
the  contract  inquestion,  and  that  Is  that  titisboard  of  trustees  have  no  power 
to  make  a  perpetual  contract.  If  they  can  employ  a  man  to  do  nothing  in 
a  so-called  "advhory  capacity"  as  long  as  he  sbiUl  live,  there  is  no  re:ison 
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why  thej  could  not  employ  every  clerk,  RooouoUnt*  messenger  boy,  or  other 
employe  for  the  same  lengtli  of  time,  and  ttiua  take  the  management  of  the 
business  of  the  corporHtion  out  of  the  hands  of  the  owners  of  its  assets* 
viz.,  the  policy  hutders,  with  whom  the  policy  of  the  law  supposes  the  ulti- 
mate Rutiiority  lies.  The  policy  of  the  law  under  which  this  corporation 
Is  or^Hnized  is  thiit  every  lour  yeitrs  its  boarl  of  trustees  may  l>e  wliolly 
dianged;  that  Bve  of  its  members  may  be  compelled  to  retire  at  the  end  of  any 
one  year  at  the  wish  of  tlie  policy  holders;  and  tliat  by  this  means  the  policy 
holders  shall  have  the  ultimate  control  of  the  manner  in  which  the  buaioesB 
of  the  company  shall  be  conducted,  and  determine  who  stiall  be  the  agents, 
employes,  and  servants  of  the  corporation.  Ofthis  right  the  board  of  trus- 
tees cannot  deprive  tlie  policy  holders  by  making  contracts  which  will  extend 
for  long  periods  of  ^-ears  beyond  their  terms  of  office.  This  principle  was  rec- 
ognized in  reference  to  the  relations  between  railroad  corporations,  when  it 
became  necessary  for  the  legislature  to  expressly  authorize  the  leasing  for  a 
long  term  of  years  of  one  corporation  to  another.  And  even  notwithstanding 
'this  legislation,  it  was  until  very  recently  the  settled  policy  of  this  state  that 
Buch  power  could  not  be  authorized  by  the  board  of  directors  of  a  railroad 
company  without  the  assent  of  the  stockholders.  But  our  court  of  last  re- 
sort has  recently  established  the  doctrine  that  the  board  of  directors  of  a 
railroad  company,  elected  by  the  stockholders  to  manage  its  affairs  for  a 
year,  may,  without  the  consent  of  the  stockholders,  lease  all  the  property, 
confided  to  their  management  for  a  year,  for  an  unlimited  period,  and  thus 
forever  deprive  the  stockholders  of  any  further  control  over  their  profierty. 
The  right  to  exercise  this  extraordinary  power  was  held  to  exist  in  this  cor- 
poration solely  because  of  the  legislation  which  permitted  one  railri)a<l  cor- 
poration to  lease  its  properly  to  another.  The  principle  of  continued  control 
over  the  ofhcera  and  employes  of  this  corporation  is  recognized  in  its  char- 
ter and  by-laws.  By  this  chartt-r  it  la  provided  that  a  president  and  vice 
president  shall  be  elected  annually;  and  by  the  by-laws  it  la  provided  that  a 
president,  vice  president,  and  actuary  shall  be  elected  at  the  next  regular 
monthly  meeting  of  the  board  after  the  annual  election  for  trustees.  Its  resi- 
dent physicians  were  to  be  appointed  by  the  board,  to  hold  their  olhce  during 
the  pleasure  of  the  board.  The  supervisory  and  agency  committee  hud  the 
appointment  and  removal  of  agents  and  the  tixing  of  their  compensation; 
and  the  president  and  vice  president  had  the  power  to  appoint,  remove,  and 
fix  the  compensation  of  eoch  and  every  person,  except  agents,  employed  by 
the  ocmpany,  and  were  required  every  three  months  to  make  a  written  re- 
port to  the  supervisory  committee  in  respect  to  all  changes  made  relating 
thereto.  Under  this  condition  of  affairs  It  is  evidently  not  within  the 
powers  which  were  committed  to  the  board  of  trustees  by  the  policy  holders 
tliat  they  should  be  able  to  fasten  upon  such  corporation  a  subordinate  so 
long  as  he  might  live.  From  this  construction  of  the  charter  and  by- 
laws, in  connection  with  the  provision  contained  in  such  by-laws  that  no 
alteration  of  the  same  might  be  made  without  first  being  proposed  at  a 
stated  meeting,  and  that  such  alterations  could  be  considered  only  at  a 
subsequent  stateil  meeting,  and  adopted  only  by  the  concurrence  of  a  ma- 
jority of  the  whole  board,  it  would  seem  that  by  their  own  act  the  board 
«tf  trustees  were  precluded  from  making  any  such  contract.  The  by-laws  ar» 
explicit  as  to  by  whom  all  agents  and  servants  shall  be  employed.  The  su- 
perTlaory  and  agency  committee,  as  already  stated,  had  the  power  to  appoint 
and  remove  agents  and  tlx  their  compensation,  and  the  president  and  rice 
president  had  the  power  to  apf>oint  every  other  employe,  but  were  required 
erery  three  montiis  to  make  a  written  report  to  the  supervisory  committee 
in  relation  to  all  changes  made  relating  thereto.  It  may  be  said  that  tbe- 
board  of  trustees  who  adopted  these  by-laws  might  change  the  same.  But 
they  have  expressly  provided  how  these  by-laws  ahali  be  changed,  viz.,  that. 
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any  change  should  be  first  proposed  at  a  stated  meeting,  considered  at  a  soIk 
sequent  stated  meeting,  and  adopted  onlj  hj  coDOurrence  of  a  majority  of  the 
whole  board.  If  this  pruviaion  means  anything,  it  these  by-laws  moan  any^ 
thing,  if  they  have  any  force  and  effect  for  any  purposes  whatever,  the  board 
of  trustees  could  not  make  any  alteration  in  these  by-laws  except  in  the  man- 
ner therein  provided.  We  do  not  thinli  that  it  wiU  be  seriously  contended, 
in  our  day.  that  the  regulations  of  ^business  as  embodied  in  the  by-laws  are 
only  binding  su  lung  as  a  majority  of  the  board  of  trustees  may  see  fit,  not- 
withstanding the  proTtsione  as  to  the  manner  in  which  alterations  therein 
shall  be  made.  Tlierefore  this  action  upon  the  part  of  the  board  of  trustees, 
in  Htteinptlng  to  employ  Uiis  plaintiR  in  any  capacity,  was  wholly  wiUioat 
authority  and  absolutely  nugatory.  The  plaintiff  as  president  must  be  pre- 
sumed to  have  linown  of  these  restrictions.  He  had  been  so  lonj;  connected 
with  the  corporation,  and  had  so  long  exercieed  the  duties  of  president,  that 
he  cannot  be  lield  to  have  been  tgnoi-ant  of  this  important  function  pw- 
taining  to  his  office. 

It  is  further  urged  against  the  validity  of  this  contract  that  the  plaintiff,  b&>' 
ing  the  president  of  (he  defendant,  and  a  member  of  its  board  of  trustees, 
could  not  enter  into  a  contrHCt  of  this  description  for  his  own  benefit  by  vir- 
tue of  resolutions  passed  at  a  time  when  he  was  present  in  the  meeting  of  the 
board,  and  presiding  over  its  deliberations.  Until  a  comparatively  recent  i>e- 
riod  in  the  history  of  jurisprudence  In  this  state,  it  was  considered  the  law  that 
no  director  or  trustee  of  a  corporation  could  contract  with  the  corporation 
without  raising  the  presumption  that  such  contract  was  fraudulent.  It  may 
be  true,  as  Mr.  Morawetz,  in  his  work  on  Corporations,  (section  527,)  after 
stating  that  il  had  been  held  in  some  cases  that  a  director  cannot  enter  into  a 
valid  contract  with  a  corporation  of  which  he  is  an  agent,  although  the  cor- 
poration is  represented  in  the  transaction  by  a  majority  of  the  board  of  trus- 
teen,  says:  "But  the  weight  of  authority  and  of  reason  appears  to  indicate 
that  such  a  contiact  would  he  valid."  It  Is  unfortunately  true  that  at  the 
present  time  the  weight  of  authority  is  that  such  a  contract  may  be  valid, 
but  the  weight  of  reason  is  absolutely  tbe  other  way.  And  a  very  brief  oon- 
eideration  of  the  relation  of  a  director  or  trustee  of  a  corporation  to  it  seems 
to  show  that  public  policy  ought  to  be  so  shaped  that  such  opportunities  for 
flagrant  frauds  should  not  be  allowed.  The  directors  or  trustees  are  appointed 
by  the  owners  of  tlie  property  of  the  corporation  for  the  purpose  of  the  man- 
agement of  the  business  of  the  corporation,  and  their  term  is  always  r»- 
stricted, — ordinarily  to  one  year;  but  In  fiome  c;)ses,  in  order  that  there  may 
not  be  an  abrupt  change  in  the  whole  policy  of  tbe  corporation,  only  certain 
portions  of  the  board  are  elected  at  each  annual  election.  These  dtret^ra  or 
trustees  are  appointed  by  the  owners  of  the  property  because  of  their  confi- 
dence in  their  ability,  integrity,  and  business  capacity,  and  because  they  be- 
lieve that  they  will  devote  this  ability,  integrity,  and  business  capacity  to  the 
furtherance  of  the  interests  of  the  corporation.  Thedirectoror  trustee,  when 
lie  takes  upon  himself  the  duties  of  the  ufiice  to  which  he  has  been  elected  by 
the  owners  of  the  property  of  the  corporation,  is  by  them  understood  to  obli- 
gate himself  to  exercise,  jn  the  management  of  the  business  of  the  corpor»- 
tion,  all  the  ability,  integrity,  and  business  capacity  of  which  he  is  possessed, 
and  that  upon  each  and  every  occasion  he  shall  protect  the  rights  and  in- 
terests of  his  constituents.  Now,  it  is  apparent  that,  the  owners  of  tbe 
property  of  tbe  corporation  having  conferred  upon  a  person  the  odlce  of  di- 
rector or  trustee  fur  the  purposes  above  mentioned,  and  tlie  director  or  trus- 
tee having  undertaken  tbe  obligations  of  such  office,  it  is  a  flagrant  derelic- 
tion of  duty  for  him  to  deprive  the  corporation  of  tbe  l)enelit  of  those  counsels 
which  he  has  promised  to  give  the  corporation  in  every  contingency,  by 
proposing  to  enter  into  a  contract  for  his  own  benefit.  If  one  director  can 
enter  Into  a  contract  for  bis  own  benefit,  then  every  director  cui;  and  instead 
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of  the  Intere^tB  of  the  corporation  being  studied  bj  the  board  of  trustees*  the 
individual  or  private  interests  of  each  trustee  or  director  would  become  the 
main  objects  of  their  efforts  and  enterprise.  The  director  has  no  right  to 
deprive  the  corporation  of  the  beneflt  of  his  counsels  hy  his  own  act.  because 
his  advice  upon  any  question  of  administriition,  If  conscientiously  given, 
although  he  may  originally  have  stood  alone,  may  change  the  minds  of  all 
his  brother  directors;  and  therefore  it  ought  to  be  no  answer  to  tlie  objection 
to  a  director  entering  into  a  contract  with  the  corporation  that  his  vote  was 
not  necessary  to  the  carrying  out  of  the  contract,  and  that  he  took  no  part 
in  the  meeting  of  bis  associates  which  authorized  the  same. 

But,  unfortunately,  the  rule  in  tliis  state  has  been  relaxed;  and  In  the  cases 
of  Van  Coit  v.  Van  Brunt,  82  N.  Y.  fiSS,  and  ffamble  v.  Water  Co.,  123  N. 
T.  91,  25  N.  E.  Rep.  201.  it  is  held  that  a  director  is  at  liberty  to  make  a 
contract  with  his  corporation,  so  long  as  he  does  not,  while  acting  in  his  own 
interest,  on  the  one  side,  also  act,  on  the  other,  in  the  capacity  of  trustee,  so 
that  his  interest  and  his  duty  might  conflict.  It  is  difficult  to  see  how  his  in- 
terest and  duty  do  not  conllict  when,  because  of  his  interest,  he  does  not  per- 
form his  duty  as  director  or  trustee  But  we  have  to  t»ke  the  law  in  respect 
as  we  find  it.  And  bow  dues  that  apply  to  the  case  at  bar?  The  plaintiff,  <it 
the  lime  these  very  resolutions  were  pussed,  at  tlie  time  tliis  contract  was  au- 
thorized, did  not  feel  suSiciently  conlident  as  to  the  action  of  his  board  of 
trustees  to  allow  some  other  officer  to  preside  over  tlieir  detiberations  at  these 
meetings  wherein  his  interests  were  so  deeply  involved;  but  he  felt  it  neces- 
sary, in  order  that  this  scheme  should  be  carried  out,  that  he  should  control  the 
course  of  deliberation,  that  he  should  put  the  question  <is  to  the  execution  of 
tliis  contract  with  himself,  that  he  should  superintend  the  vote  upon  such 
resolution,  and  that  he  should  announce  the  result.  lie  therefure  took  this 
part,  at  least,  in  the  conduct  of  these  meetings,  and  saw  to  It  that  liis  own  in- 
terests were  duly  advanced  at  the  expense  of  tbe  corporation  whose  welfare 
he  was  supposed  to  represent.  This  question  might  have  t>een  a  different 
one  bad  he  deemed  himself  sufficiently  strong  to  have  absented  himself  from 
these  meetings.  But  instead  of  that,  be  seems  to  have  thought  it  necessary 
to  keep  his  board  of  trustees  under  his  own  eye.  in  order  that  they  should  do 
his  behests  in  respect  to  this  contract,  and  at  each  meeting  be  presides 
throughout, — conducts  the  deliberations  as  to  this  pension  of  §37.500  given 
to  him, — and  now  claims  that  such  a  contract  ia  a  valid  contract  because  he 
did  not  vote.  If  a  contract  of  this  kind  is  to  be  recognized  and  upheld  In  a 
court  of  justice,  then  the  courts  may  as  well  take  the  remaining  step,  and  say 
.  that  unless  a  board  of  trustees  can  be  proven  to  have  acted  from  a  corrupt 
and  fraudulent  motive  in  tbe  making  of  a  contract  witti  one  of  its  own  num- 
ber, such  contract  shall  be  upheld,  even  though  the  coutracting  trustee  takes 
part  in  the  deliberations  of  tbe  board  which  resulc  in  tbe  authorization  of 
the  contract,  and  as  a  trustee  urges  and  votes  for  its  adoption. 

It  is  further  urged  as  an  objection  to  this  contract  that  the  plaintiff  agreed 
that  he  would  not  become  an  officer  of,  or  enter  into  the  employment  of,  any 
otiier  life  insurance  company  or  association,  orlwcome  connected  in  any  form 
with  any  other  company,  or  enter  into  or  become  engaged  in  any  business, 
directly  or  indirectly,  which  should  affect  or  be  in  competition  with  the  de- 
fendant, for  the  remainder  of  his  life,  and  that  this  is  in  restraint  of  trade 
and  void,  as  against  public  policy,  unless  it  Is  shown  to  be  reasonable  and 
necessary,  and,  the  case  failing  to  show  tliat,  the  plaintiff  cannot  recover.  In 
the  disposition  of  this  case  it  has  nut  been  considered  necessary  todiscuas  this 
proposition.  It  has  seemed  to  us  advisable  to  place  our  decision  upon  the 
other  points,  wlilch  are  so  strongly  presented  by  the  facts  admitted  In  the 
case  at  bar;  and,  they  seeming  to  indicate  that  no  recovery  upon  the  part  of 
the  piaiutia  can  be  had  upon  the  contract  in  question,  judgment  should  be 
«.     ordered  for  tbe  defendant»  with  costs.   All  concur. 
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China  Mux.  Ins.  Co.  at  al.  v,  Fobcx  et  a2. 

IStKjmme  Courti  ffenerol  Tlsrm,  rtm  D^partmmt.  Norembar  18,  UBL) 

L  Co^truoT  or  Liwa— CHutm  Pabtt. 

'Where  a  charter  party  la  entered  into  at  tbe  cStj  of  ITew  Toife  between  a  (dttioi 
of  tbat  place  and  foreign  Teasel  owners  to  carry  good*  to  •  foreign  port,  and  then 
is  nothiag  ia  the  agreement  to  show  a  contniy  LntentioUf  It  mnat  ba  gOTomad  1^ 

the  laws  of  New  York. 

9.  ADMIKAI^TT — FORXIOIT  JuDOdllfT. 

A  charter  party  provided  for  payment  of  freight  on  delivery  of  cargo  at  the  port 
of  discbarge.  The  vessel  was  wrecked,  and  a  foreign  court  ordered  a  part  of  tlie 
money  realized  from  a  eale  of  tbe  saved  portion  of  toe  vessel  and  cargo  to  be  paid 
to  defeadaots  as  pledgees  of  the  freighL  Held,  that  plaintiffs,  who  claimed  uader 
the  charterer,  not  having  bAd  an  opportunity  to  be  before  tlie  court,  were  not  bound 
by  the  judgment  given  in  their  aosence,  and  they  oan  recover  the  money  so  paid 
from  defendants. 

Appeal  from  special  terra,  New  York  county. 

Action  by  the  Cliinu  Mutual  Insurance  Company  and  otiiers  against  Wil- 
liam M.  Force  and  others  on  a  charter  party.  Judgment  for  pUialiGFa.  De- 
fendanls  appeal.  Affirmed. 

The  opinion  of  Jiulge  Truax  at  special  term  Is  as  follows: 

"III  April,  iyb9.  one  Daniel  G.  Bacon*  a  citizen  of  New  York,  at  tbe  city 
of  New  York,  entered  into  a  charter  i>arty  with  the  owners  of  an  Italian  bark, 
to  carry  a  cargo  from  the  clly  of  New  York  to  Itangoon.  The  charter  p;irty 
]iroviiJed  for  thu  payment  of  freight  upon  delivery  uf  cargo  at  port  nf  t]i:«- 
cb»rge.  The  bark  was  wrecked  before  it  readied  the  port  of  discharge,  and 
became  a  constructive  total  loss,  and  no  part  of  llie  cargo  was  ever  deiiven-«l 
to  the  consignees,  although  some  of  it  was  saved  by  salvors,  and  together  with 
the  bark,  tier  apparel  and  furniture,  sold  pursuant  to  an  order  of  the  court  of 
the  recorder  of  Rangoon,  a  court  of  vice  admiralty  jurisdiction.  Tbe  proceeds 
of  the  sale  were  brought  into  the  registry  of  the  said  court,  and,  pursuant  to 
an  order  of  said  court,  part  of  the  proceeds  of  said  sale  was  paid  to  the  salvors. 
The  remaining  part  was  paid  to  the  agent  of  the  defendants,  who  had  ad- 
vanced money  to  the  master  of  the  bark  for  necessary  port  disbursenaents, 
while  in  New  York,  upon  his  draft,  which  pledged  tbe  vessel  and  freight,  and 
directed  that  it  be  paid  by  the  consignees  at  the  port  of  deatinatloa.  I'lam- 
tiffs  have  succeeded  to  the  rights  of  said  Bacon.  The  defendants  contend 
that  tbe  charter  party  is  to  be  construed  according  to  the  laws  of  Italy,  be- 
cause the  vessel  was  an  Italian  vessel,  and  that  if  so  construed  they  would  be 
entitled  to  retain  the  money  received  by  them,  because,  by  tbe  commercial  laws  . 
of  Italy,  freight  had  been  earned  pro  rata.  Plaintiffs  concede  that  defendants 
should  have  judgment  In  this  action,  if  such  construction  be  sound. 

**It  is  a  well-settled  principle  of  law  in  this  state.  If  not  in  this  country, 
that  a  contract  made  between  a  foreigner  and  a  citizen  is  deemed  to  be  gov- 
erned by  the  law  of  tbe  place  where  it.iB  made  and  tt  is  to  beexeunteil.  unless 
it  appears  tlial  by  the  agreement  of  the  parties  tlie  contract  ia  to  be  governed 
by  the  laws  of  some  other  country.  Faulknery.  IfaTt,S2N. Y.41Z;  Blanch- 
ard  r.  RumlU  13  Mass.  1;  Smith  v.  Jtfsod,  3  Conn.  253;  Bank  t.  Shnw^Ql 
X.  Y.  283,  I  am  of  tlie  opinion  tiiat  this  charter  party  is  to  be  governed  by 
tlte  laws  of  New  York*  and  not  by  those  of  Italy.  I  have  called  attention  to 
the  f.ict  that  the  diarter  party  provided  tbat  frdght  was  to  be  paid  pro  rata 
upon  delivery  of  cargo  at  port  of  discharge.  In  this  reepect  ft  followed  the 
rule  of  law  in  this  state.  Hnbbell  v.  Iitsuranee  Co.,  74  N.  Y.  246;  New  York, 
C.  A  H.  R,  R.  Co.  V.  Standard  OU  Co,,  87  N.  Y.  486;  Richmond  v.  Steam- 
boat  Co.,  Id.  240;  3  Kent.  Comm.  (11th  Ed.)  219,  225. 

"The  defendants  also  contend  that  the  judgment  of  tbe  court  of  the  re- 
eorder  of  Rangoon  is  binding  upon  the  plaintiffs,  althoagh  tbey  were  q<A  par- 
ties to  the  proceeding  in  wliich  that  judgment  was  rendered.  It  m^y  be  taken 
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as  granted  that  a  purchaser  under  the  decree  of  the  recorder's  court  of  Btin- 
goon  got  good  title  to  the  property  purchased,  n-itboul  granting  th:it  the  sub- 
sequent (tiBposition  uf  the  proceeds  of  the  aale  to  the  defen  lanis  is  binding 
upun  the  plaintiffs.  A  foreign  sentence  Id  admiralty  is  conchisive  oniy  as  to 
matters  essential  to  the  decree,  and  is  not  conclusive  as  tu  matters  that  are 
merely  incidental  or  collateral,  or  not  necessHi-iiy  involved  in  tlioadjitdication. 
2  Black,  Judgm.  g  817.  The  rights  of  the  salvor  are  irt  rem,  and  not  i»  per- 
sonam. The  Emblem,  2  Ware,  61.  The  aalvori  would  hei-ntilled  to  salvage, 
whoever  owoed  the  property.  The  only  thing  necf-ssarily  involved  in  the  pro- 
ceeding in  the  court  of  the  recorder  of  liangoon  was  ilie  sale  of  the  salved 
property  for  the  purpose  of  paying  the  salvors.  In  fact,  nothing  is  said  in 
the  order  of  said  court,  hy  virtue  of  which  defendants  obtained  the  money, 
about  the  proceeds  of  the  cargo.  But  if  there  had  b -en  anything  said  it  would 
not  have  been  conclusive,  for  a  sentence  of  a  court  pronounced  against  a  party 
-without  hearing  him,  or  giving  him  an  opportunity  to  be  heard,  is  not  a  judi- 
cial determination  of  his  rigliis.  and  is  not  entitled  to  respect  in  any  other 
tribunal.  Windsor  v.  McVeigh,  9a  U.  S.  274.  It  was  held  in  Vandetiheuvel 
V.  TnsiiTance  Co.,  2  Cainea'  Cas.  217.  (reported  more  fully  in  2  Johns.  Cas, 
127,  451,)  that  an  adjudication  by  tlie  vice  admiralty  court  of  Gibraltar  that  a 
ship  and  its  cargo  weie  not  neutral  was  not  binding  upon  a  citizen  of  the  Unit* 
ed  States  in  an  action  upon  a  policy  of  insurance  issued  here;  and  to  same 
effect  is  Insurance  Co.  v.  De  Wolf,'2  Cow.  56.  It  follows  that  part  of  the 
money  received  by  the  defendants  was  the  money  of  the  plal  ntiffa,  which  they 
can  recover  In  this  action.  Tugman  v.  Steamship  Co.,  76  N.  Y.  207.  Judg- 
ment  is  ordered  for  the  plaintiffs  in  accordance  with  findings." 

Argued  before  Yas  Brunt,  F.  J.,  and  O'Brien  and  Lawbknce,  JJ. 

Wing,  Shmtdy  <f  Putnam,  {Harrington  Putnamt  of  counsel.)  for  appeU 
lantB.  MoFarland  A  Farkin,  {  W.  W,  MoBarland,  of  counsel,)  for  respond- 
ents. 

I'EH  Curiam.  Judgment  afflrmefl  upon  oplnioo  of  the  co  ut  below,  with 
costs  and  disbursements. 


People  ex  nil.  Equitable  Gaslight  Ck).  op  New  York  o.  Barksb  «t  td.. 
Commissioners  of  Taxes. 
(Supreme  Court,  Oenernl  Term,  First  Department   Novefflbar  18, 1898.) 
1.  Tazatiok — Certiorari  to  Review — Assesbhext. 

Laws  l&so,  c,  S69,  §  4,  provides  that  certiorari  to  review  a  tax  assessment  1«  allow- 
able "wbeo  the  petitioD  shall  set  forth  that  the  assessment  ts  Illegal,  speci^DK 
the  ffroimds  of  the  alleged  lUegHlity,  or  is  erronoous  by  reason  of  ovorvaluatiou, " 
Held,  that  a  petition  by  a  corporation  which  states  that  the  commlHsioners  bave 
Illegally  aad  erroneously  included  In  their  valuation  the  market  value  of  petition- 
er's capital  etock,  *'to  wit,  113  per  cent  upon  the  whole  of  said  capital  stock,  is 
sufficient. 

8.  Same — Camcellatiok — Woex  Alxowbd. 

The  assessment  will  not  be  reduced  in  the  absence  of  evidence  that  the  corpora- 
tion has  been  aggrieved  thereby,  though  the  principle  or  method  adopted  to  deiei-- 
mine  the  a'biouDtof  taxable  stock  was  erroneous  and  Illegal. 

Appeal  from  special  terra.  New  York  county. 

Petition  by  the  Equitable  Gaslight  Compfiny  of  New  York  for  a  writ  of 
certiorari  to  reduce  &n'\  cancel  the  assessment  of  their  capital  stock  by  Edward 
P.  Ijiirker  and  others,  commissioners  of  taxes.  Appeal  by  the  relator  from 
an  order  conhrming  aaacssraent.  Atlirmed. 

Argued  before  Van  Bru.nt,  P.  J.,  and  O'liitiKN  and  Laavhence,  JJ. 

Coudert  Bros.,  {F.  R.  Voudert,  of  counsel.)  for  appellant.  William  H. 
Clarht  {George  8.  Colemon,  at  counsel.)  for  respondents. 

0*Bbien.  J.  Tlie  relaWr,  upon  petition,  obtained  a  writ  of  certiorari  to 
obtain  a  reduction  and  cancellation  of  the  assessment  placed  by  tbe  tax  com- 
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mlasf oners  in  taxing  tlie  capital  stock  of  tfaa  relator.  Xbe  petition  states  that 
the  commissionerB  "have  lll^altyand  erroneously  incladed  in  their  Talnatkia 
of  the  personiil  property  of  the  said  corporation  on  snid  roll  for  taxation  the 
following:  The  then  market  value  of  the  capital  stock  of  said  corporation*  to 
wit,  112  per  cent,  upon  the  whole  of  said  capita!  stock."  The  law  provides 
(oliapter  269,  Laws  l8iM))  that  this  writ  is  allowable  '*when  the  petition  shall 
set  forth  that  tlie  assessment  is  Ul^^l,  specifying  the  grounds  of  the  allegrd 
illegality*  or  is  erroneous  1^  reason  of  overvaluation* "  etc;  and  'if  it  shall 
appear  •  *  •  that  the  assessment  complained  of  Is  illegal,  emineous*  or 
anequal.  for  any  of  the  reasons  alleged  In  the  petition,  the  court  shall  have 
power  to  order  correction  of  the  assessment*  in  accordance  with  law."- 

It  is  insisted  by  the  respondent  that  the  ground  of  illegality  specified  in  the 
petition  was  an  overvaluation  of  the  capital  iitodc  to  the  extent  of  12  per  cent. 
This.  Iiowever,  would  be  rather  a  limited  and  conBned  view  to  take  of  llie 
relator's  objection.  We  think  it  was  intended  to,  and  did.  foirly  apprise  tli» 
respondent  of  the  objection  urged  below,  and  urged  here*  that  tlie  method  ur 
princitde  upon  which  tbe  assessment  was  placed  was  illegal  and  erroneous, 
and  resulted  in  an  injustice  to  tbe  relator.  Upon  an  exaniination  of  the 
record,  we  think  it  is  placed  b«yond  doubt  that  the  method  ur  principle 
adopted  by  the  commissioners  was  emmeons  and  illegal,  under  the  decision 
of  People  v.  Coleman,  126  K.  Y.  433.  27  N.  E.  Uep.  818.  It  was  Uierein  held: 
"First,  the  subject  value  or  valuation  and  assessment  is  never  the  share 
stock,  but  always  the  company's  capital  and  surplus:  »eeond,  such  capital  and 
surplus  mast  be  assessed  at  its  own  value,  and,  when  that  is  correctly  known 
arul  ascertained,  no  other  value  can  be  substituted  for  it."  And  it  appearing 
in  that  case  from  the  statement  of  assetn  and  liabilities  of  the  company  that 
there  was  nothing  subject  to  taxation,  it  was  held  error  for  the  assessors,  for 
the  purpose  of  determining  the  value  of  the  capital  of  the  corporation,  to  take 
as  such  the  value  of  the  share  in  such  corporation;  and  for  these  reasons  tbe 
assessment  was  vftcated  and  canceled. 

Here  we  think  the  relator  is  sustained  In  the  contention  that  In  determining 
the  value  of  its  capital  the  assessors  were  guided  principally,  if  not  wholly, 
by  a  consideration  of  the  market  value  or  the  shares  of  tlie  corporation,  which, 
as  we  have  shown,  was  an  erroneous  metliod  or  principle  to  app^.  We  do 
not  agree,  however,  with  the  argument  addressed  to  us  by  the  appellant,  that 
such  facts  show  that  the  assessment  has  been  levied  upon  the  property  of 
others,  not  upon  the  property  of  the  corporation,  and  that,  therefore,  there 
was  a  total  at>sence  of  juriadiction;  because*  while  this  is  specious,  it  is  not 
sound,  for  tbt*  reason  that  what  the  commissioners  did,  having  jurisdiction 
over  the  property  of  the  corporation,  was  to  adopt  an  erroneous  method  in 
fixing  the  value  of  the  capital  of  such  corporation,  which  did  not  lake  away 
their  jurisdiction  or  power  to  act  with  respect  to  taxing  such  capital. 

Assuming,  therefore,  that  the  commissioners,  having  jurisdiction,  did  adopt 
a  wrong  method  or  principle,  the  question  presented  is  wliether  .this  would 
render  the  assessment  void.  This  would  leave  the  action  of  the  commissioners 
subject  perhaps  to  the  criticism  that  they  have  never  acted  and  fixed  the  value 
of  the  capital,  and  that,  therefore,  the  assessment  laid  is  illegal  and  void. 
We  hnve  not.  however,  been  referred  to  any  authority  which  goes  to  the 
extent  of  holding  that  the  adoption  of  an  erroneous  principle  by  commissioners 
In  Qxing  the  amount  of  a  tax  made  the  tax  itself  void,  in  the  absence  of  evi- 
dence showing  that  the  party  was  thereby  aggrieved;  and,  conceding  the 
erroneous  method  adopted,  we  think  that  the  test  to  be  applied  as  to  whether 
it  should  be  further  reduced  or  canceled  is  to  be  determined  by  the  answer  to 
thequestlon  whether  or  not  the  relator  has  been  aggrieved.  For  this  purpose 
we  will  assume  that  every  item  presented  in  relator's  statement  upon  which 
a  claim  for  reduction  could  be  based,  if  considered  by  the  commissionfrs, 
would  have  been  allowed.   In  other  words,  we  will  assume  that,  in  respect 
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to  tbe  aotuBl  value  of  the  real  estate  as  dlstlBgnlsfaed  from  its  asBessed  value, 
it  correctl/ appears  in  relator's  statement;  and  we  will  further  assume  that 
the  iudebtednesB  claimed  to  exist  did  exist  and  was  a  proper  subject  for  coo- 
sideration  bj  the  commissioners  in  determining  tbe  value  of  tbe  capital  of  the 
corporation;  and  with  these  assumptions  in  relator's  favor.  If  it  oould  be  shown 
that  it  was  aggrieved,  then  we  should  favor  tbe  reduction,  if  not  tbe  annul- 
ment and  cancellation,  of  tbe  assessment. 

For  the  pnrpoaes,  therefore,  of  our  examination,  let  na  take  the  statement 
furnished  to  tlie  department  of  taxes  and  assessments  bj  tbe  relator,  and 
which  is  contained  in  the  record,  as  follows: 

"Statement  made  and  delivered  to  tbe  commissioners  of  taxes  and  assess- 
ments of  the  city  and  county  of  New  York,  for  and  in  behalf  of  the  Equi> 
table  Gaslight  Company  of  New  Yorlc,  showing  its  condition  for  the  purpose 
of  Hssessment  on  the  second  Monday  of  January,  1891: 

Total  gross  assets,  •6.740.666  52 

Capital  stock  actually  paid  in,  or  secured  to  be  paid  In,  4.000,000  00 
Amount  of  surplus  eHrnings,       -  161,421  87 

Bate  of  dividend  for  last  year,  or  last  annual  dividend,       S20.000  00 
"Is  ihe  company  assessed  by  the  state  under  chapter  S61,  Iaws  1881,  and 
the  amendatory  acts?  Yes. 

"Liabilities  in  detail,  as  follows: 

Capital  stock.  $4,000,000  00 

Certificates  of  indebtedness.   -  983.000  00 

Bonds,   1.000,000  00 

Bills  payable.   150,000  00 

Purchase-money  mortgages,  -  -  -  •  400.000  00 
Accrued  interest  on  bonds,  etc.,         ...  83,006  66 

Deposits  from  consumers,  .        .        •        •         18,959  00 

For  supplies,  etc,   44,^78  99 

"Costs  of  125  4102-5280  miles  of  mains,  (Including  •18,000  paid  for  new 

pipes  not  laid.)  •1.291.427.78. 
"Assessed  valoe  of  real  estate,  (1891,)  describing  particularly  by  ward 

numbers: 

Assessed  valne  of  mains,  .....  •429.000  00 
19th  Ward.  Ist  Ave.,  E.  40th  8t.;E.  41st  St.;  Nos.  1  to 

20;  31  to  50.   800,000  00 

19th  Ward,  1st  Ave.,  E.  4l8t  St.;  E.  42d  St.;  Nos.  1  to 

20;  HI  to  50.   850.000  00 

2l8t  Ward,  Ist  Ave.,  £.  89tb  St;  £.  40th  St.;  Nos.  4,956 

to  4.981,   200,000  00 

22d  Ward,  S.  E.  cor.  11th  Ave.  and  59tb  St.;  Kos.  61 

to  64. 

22d  Ward,  bet.  lOtb  &  Uth  Aves.,  58th  to  59tb  Sts.; 
Nob,  6  to  20;  46  to  60. 


206.000  00 


•1,484.000  00 

Amounts  invested  in  the  stocks  of  other  corporations  which  are 

taxed  upon  their  capitnl.  -         -         -         -         -       0  00 

Amount  invested  In  U.  S.  securities.         -        -        -        .   0  00 
"(If  tbe  stock  of  tbe  company  is  worth  less  than  par,  state  the  actual 

value,  and  give  the  facts  under  oath  which  will  justify  audi  estimate  of  its 

Tslne.) 

(Themarketvalneof  stock  1890,        >         -        -        -   125  00 

•*    1891.   ....        115  00)" 
The  commissioners  started  with  a  valuation  of  04.000,000.  or  tbe  par  capi- 
tal of  tbe  relator,  to  which  was  originally  added  the  12  per  cent.,  whi^ 


DigitizGd  by  Google 


800 


HEW  YORE  SDPPLEUSHT,  Vol. 


[Sup.  Ct. 


however,  we  need  not  consider,  becnune  it  lias  since  been  stricken  out:  and 
tlierefon  we  have,  as  a  starting  point  in  determining;  the  question  now 
presented  to  us,  •4,000,000,  an  amount  eqiiHl  to  tlie  par  value  of  tlie  capital 
ot  tlie  relator.  As  shown  above,  the  total  gross  assets  were  9(>,740,6r'tj.52, 
from  which,  if  we  deduct  the  indebtedness  ns  clnimed  by  the  relator,  w^Iik  i< 
ag}>regated  S2,579, 244,  there  still  remains  nn  mnuunt  in  excess  of  $4.<>.'0,- 
000,  with  wh.ch  the  comniissionprs  h;id  a  right  tu  start,  atui  from  which  liity 
were  to  deduct  the  amounts  exempted  by  (lie  statute.  Ttjis  tli^  did  by  de- 
ducting the  assessed  value  of  the  real  estate. 

But  it  is  insisted — and  this  is  the  ground  of  the  grievance  claimed — that, 
in.steafl  of  tlie  assessed  value  of  the  real  estate,  the  actual  value  thereof 
should  have  been  deducted;  or,  in  other  words,  that  if  for  the  purpose  of  fis- 
iug  the  value  of  the  capital  stock  we  have  regard  to  the  lolal  groas  assets  of 
the  corporation,  here  sLited  to  have  been  six  millions  and  over,  an  exami- 
nation by  the  commissioners  would  have  disclosed  the  facts  which  are  now 
presented  to  the  court,  namely,  that  five  millionB  and  over  of  these  grass  as- 
sets represented  money  Inve^ed  in  real  estate,  land,  buildings*  mains,  etc., 
sepitrately  taxed. 

We  think  that  the  error  into  which  the  learned  counsel  for  the  relator  lu^ 
fallen  is  in  assuming  that,  for  the  purpose  of  determining  the  value  of  the 
capital,  only  personal  property  Is  to  be  considered.  As  said  in  People  t. 
teT*.  100  N,  Y.  597,  3  N.  E.  Uep.  788:  "It  is  not  a  controlling  fact  in  the 
assessment  of  the  capital  stock  of  a  corporation  that  the  whole  capital  w^s 
originally  invested  in  real  estate.  It  is  the  duty  of  the  tt5se.s3ora  to  as(.-ei- 
taiu  the  present  value  of  the  stock,  and  from  this  to  deduct  the  assessed 
value  of  the  real  estate  and  such  other  items  as  are  specified."  This  case 
and  that  of  People  v.  Commissioners  of  Taxes,  95  N.  Y.  554,  we  think,  are 
authority  for  tlie  view  that  for  the  purpose  of  ascertaininjt  the  value  of  tlie 
capital  of  a  corporation  it  is  competent  for  the  commissioners  to  take  the 
quantity  or  actual  value  of  the  real  estate,  together  with  tlie  other  property 
of  the  corporation;  and,  after  the  value  thereof  is  found,  they  are  not  required 
to  deduct  therefrom  tl)e  actual  value  of  the  real  estite  which  has  been  in- 
cluded in  estimating  the  value  of  the  capital,  the  exemption  of  the  leM  es- 
tate l>eingonIy  to  the  extent  that  it  lias  lieen  assessed.  Ttierefore,  if  we  as- 
sume here  tliat  all  the  property  of  the  relator  was  real  estate. — that  its  gr<m 
assets  consisted  entirely  of  real  estate, — it  would  make  the  valuation  of  the 
capital  stocli.  after-deducting  the  indebtedness,  exceed  the  par  value  thereof, 
namely,  34,000,000.  And  if  the  commissioners,  under  these  cireumstances, 
were  to  be  obliged  to  deduct  the  actual  value  of  the  real  estate,  and  nut  its 
assessed  valu  ition,  we  concede  that  there  would  be  nothing  upon  which  an 
assessment  could  be  laid  or  predicated.  But  as  the  commissioners  were  di- 
rected, not  to  deduct  t)ie  actual  value  of  the  real  estate,  but  only  the  assessed 
value  thereof,  as  exempted,  it  would  be  tlieir  duty  to  make  only  that  deduc- 
tion which  the  statute  allowed. 

We  ttiink  the  relator,  upon  the  figures  submitted,  shows  that  the  capital 
stock  was  unimpaired;  that  there  remained  a  surplus  of  9161,421.87  after 
deducting  an  8  per  cent,  dividend  on  the  par  capital  for  the  preceding  year: 
and  that  the  commissioners  were  bound  to  adopt  at  least  a  par  value  of  the 
capital  us  the  actual  valuation  of  the  capital  stock  for  the  purposes  of  :is- 
sessment;  and  upon  examination,  if  the  indebtedness  as  claimed  and  the  as- 
sessed valuation  are  deducted  before  determining  wluit  amount  is  taxablt*,  it 
will  be  found  that  the  amount  as  fixed  by  the  commissioners  was  not  excess- 
ive. For  tlie  reason,  therefore,  that  we  lio  not  see  that  the  relator  was  ag- 
grieved or  could  be  aggrieved  by  the  method  pursued,  and  the  amount,  afier 
the  deduction  made  by  the  learned  judge  at  special  term,  liaving  been  fair 
and  Just  to  the  relator,  we  are  of  opinion  that  the  disposition  made  by  the 
special  term  was  proper,  and  should  be  affirmed,  without  costs. 
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Yan  Brunt,  F.  J.  I  concur  in  tbe  result  of  the  foregofag  opinion,  ex- 
cept to  coats.  I  see  no  reason  why  an  a£Brmanos  ibonM  be  nad  without 
costs.    I  think  we  should  affirm,  with  costs. 

Lawrence,  J.   I  think  that  the  affirmance  should  be  with  costs* 


(Supreme  Court,  Oeneral  I^rm,  First  Departmtnt.  IToranlwF  18, 18BSL) 

HoBSB  Railroasb— Zhjukt  to  Bot  ok  Tback. 

'Wbere  in  an  action  for  Injuries  BUBtained  bein^  ran  over  by  a  itreet  car,  the 
evidence  shows  no  negligence  on  the  part  of  the  Oliver,  but  that  plaintiff  either 
fell  down  on  the  track,  and  bad  time  to  get  out  of  the  way,  or  that  he  rao  into  the 
horses  attached  to  it,  and  that  tbe  driver  tried  to  stop  the  car,  the  case  was  prop- 
erly dismissed. 

Appeal  from  special  term,  New  York  county. 

Action  by  Minna  Winterfeld  against  the  Second  Avenue  Railroad  Company 
to  recover  for  injuries  sustained  by  her  son.  Judgmentfordtfendant.  Flaln- 
tlfF  appeule.    Aiti  rmed . 

Argued  before  Van  Bbunt,  P.  J.,  and  O'Brien,  J. 

}imno  Lottoy,  for  appellant.  MerriU  A  Rogerg,  {Paynon  Merrill,  of  coun- 
sel,) for  respondent. 

O'Brien,  J.  It  is  elementnry  law  that,  to  entitle  plaintiff  to  recover  for 
injuries  alleged  to  be  due  to  the  ;iegligence  of  defendant,  it  must  be  affirma- 
tively proved  by  the  evidence  of  the  plaintiff  that  such  injuries  rcsulled  solely 
from  the  negligence  uf  the  defendant.  This  places  upon  the  plaintiff  the 
burden  of  showing,  not  only  that  Ihe  defendant  was  negligent,  but  that  tlie 
plHtntiff  was  free  from  contiibiitoi'y  negligence.  Where,  therefore,  the  plain- 
tiff presents  no  evidence  tending  to  prove  tliat  the  injuries  resulted  solely 
from  the  negligence  of  the  defendant,  or  where  it  aihrmativcly  aprears  that, 
though  the  defendant  may  have  been  guilty  of  negligence,  still'  the  plaintiff's 
negl:gence  cuntrilnited  to  the  injuries.  It  tlien  becomes  proper  for  ihe  court 
to  dismiss  the  complaint  l>ecaasu  of  failure  of  proof  sutiicient  to  justify  a  re- 
covery. Here  the  court  dismissed  tlie  complaint  upon  ihe  grounds  that,  in 
one  view  of  the  testimony  given  by  the  plaintiff,  her  boy  was  guilty  of  con. 
tributory  negligence,  and  that  in  another  view,  based  upon  the  testimony  of 
another  witness,  "the  driver  made  every  elfort  that  a  man  could  make  to  stop 
the  car,"  and  hence  there  was  no  negligence  on  the  part  of  tbe  defendant.  In 
determining  whether  this  ruling  was  correct  we  will  take  the  appellant's  sum- 
mary of  the  facts  as  proved.  It  wai  concedetl  "that  the  boy  was  run  over  by 
one  wheel  of  one  of  the  ears  of  the  defendant,  and  that  he  thereby  received 
injuries  which  necessitated  the  amputation  of  a  leg,  which  followed."  The 
plaintiff  brought  this  action  to  recover  for  loss  of  services,  and  for  expenses 
resulting  from  such  Injuries.  From  her  testimony  It  appeared  that  she  per- 
sonally had  no  knowledge  of  liow  the  accident  occurred  to  her  boy.  who  at 
that  time  was  an  infant,  10  years  of  age.  Three  witness^  were  produced 
by  plaintiff:  One,  the  boy,  who  testifleil  that  just  before  the  accident  he  was 
in  the  liutcher  shop  on  Second  avenue,  one  door  above  106tli  street,  which 
was  on  the  first  door  uf  the  house  In  which  he  lived.  Thata  boy  threw  some 
dirtat  him,  and  he  ran  across  the  street,  and  as  he  was  running  be  slipped 
and  fell.  That  before  he  fell  he  saw  the  light  of  the  chj-,  and  that  the  car  was 
then  at  the  apper  comer  of  lOb'th  street.  When  hestarte  t  to  run,  the  car  was 
somewhere  below  the  comer.  Tbe  car  was  coming  fast.  It  was  a  little  be- 
fore 7  o'clock  in  the  evening;  not  (juite  dark.  It  was  then  clear,  although 
it  had  been  raining  previously.  He  whs  running  acniss  th.-  sirt  et  from  the 
west  to  the  east  side  when  he  fell  down.  That  he  looked  down  tbe  street  wlim 
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be  started  to  rna.  and  saw  the  car  a  little  nbove  the  comer.  That  the  hors-  s 
were  trotting.  That  he  ran  diagoDally  and  across  the  street.  That  when  b» 
was  hurt  he  was  near  the  third  elevated  railroad  post  from  tite  romer. — the 
one  in  the  middle  of  the  block,  on  the  east  side.  That  he  was  six  or  seven 
feet  from  the  poet  when  he  felt,— just  beluw  it.  That  be  fell  un  the  track  on 
the  east  side, — on  the  east  rait.  Botli  he  and  his  mother  teatifled  that  they 
had  tried  to  find  the  two  boys  with  whom  he  was  then  playing,  but  that  they 
had  moved  away,  and  they  were  unable  to  And  where  they  were.  Herman 
Keppler  testifled  that  on  the  evening  of  this  accident  he  was  walking  on  the 
east  side  of  Second  avenue,  and,  seeing  some  friends  on  the  other  side,  he 
started  to  cross  the  street.  As  he  was  crossing  the  street,  when  be  got  as  far 
as  the  east  track,  he  saw  this  boy  fall.  He  fell  right  alongside  of  him.  That 
he  noticed  at  the  time  the  boy  fell  that  the  Second  avenue  car  was  on  the 
corner  of  106th  street.  He  did  not  stop  to  pick  the  boy  up,  hut  when  he  got 
as  far  as  the  other  side  of  the  avenue  he  heard  a  scream,  and,  rushing  back, 
he  got  huid  of  the  boy  from  under  the  car,  and  drngged  him  out,  with  the  as- 
sistance of  some  friends.  That  they  took  tlie  boy  to  a  drug  store.  That  they 
were  obliged  to  shove  the  car  back  from  the  boy.  That  he  did  not  see  the 
driver.  That  when  the  boy  fell  he  was  in  the  middle  of  the  block,  and  the 
car  was  at  the  upper  comer  of  I06th  street.    That  the  horses  were  trotting. 

Elizabeth  Christman  teatiTied  that  she  Uvea  ou  Secom!  avenue,  near  107th 
street.  That  on  that  evening  she  was  in  the  butcher  shop.  Wlien  she  got 
to  the  butcher's,  she  saw  some  boys  playing  tag  from  one  side  of  the  street 
to  the  uther, — four  or  five  boys, — and  one  of  the  boys  ran  riglit  into  her,  and 
she  gave  liira  a  shove.  She  then  saw  the  car  coming  up.  and  she  saw  the  little 
l)oy,  August,  right  above  the  elevated  post,  playing  tag  with  another  boy.  and 
that  he  ran  right  Into  the  horses.  Slie  testilled  that  she  is  a  married  woman, 
and  that  her  iiusbiind  Is  a  tinsmith,  and  works  for  the  Second  Avenue  Kail- 
road  Company  now.  On  cross-examination  she  testifled  that  she  saw  the 
driver,  and  that  he  had  one  hand  on  the  brake  and  the  other  on  the  lines; 
and  that  slie  saw  the  driver,  when  the  boy  ran  against  tlie  horses,  put  on  the 
brakes  "as  fast  as  he  could."  That  the  driver  "tried  awful  hard,  but  be 
could  not  stop  after  the  boy  fell. "  That  when  the  boy  fell  she  was  on  the  op- 
posite side  of  the  street,  on  the  sidewallt ;  and  that  the  reason  she  la  so  positive 
that  the  driver  tried  "awful  hard  to  stop"  was  "that  there  was  so  many  boys 
running  after  the  boy  ran  Into  her.  That  slie  looked  right  across  the  street, 
and  saw  it."  This  was  all  the  testimony  on  the  part  of  the  plaintiff,  and  tlie 
court,  on  motion  of  the  defendant's  counsel,  dismissed  the  complaint,  on  the 
ground  that  the  evidence  showed  that  the  plaintiff  was  guilty  of  contributory 
negligence,  and  the  plaintiff  duly  excepted. 

Analyzing  this  testimony,  with  respect  to  the  management  of  the  car  or  the 
actions  of  the  driver,  no  testimony  whatever  is  given,  apart  from  that  of  the 
boy,  who  says  the  ear  was  coming  fast;  and  of  Keppler,  that  the  horses 
were  trotting;  and  of  Elizabeth  Christman,  who  alone  testifled  to  having 
seen  the  driver,  wltb  one  hand  on  the  brake  and  the  uther  on  the  lines, 
who,  **  when  the  boy  ran  against  the  horses,  put  on  the  brakes  as  fast  an  he 
oould.**  We  are  not,  however,  left  entirely  to  speculation  as  to  the  rate  Ht 
whicli  the  car  was  going.  Keppler  testifled  that  when  the  boy  fell  he  was 
beside  him,  so  that  be  could  touch  him,  and  that  thereafter  he  had  plenty 
of  time  to,  and  did,  cross  over  the  trade.  From  his  evidence  one  of  two 
inferences  can  be  drawn:  either  that  the  boy  that  he  saw  tall  was  not  the 
boy  that  was  subsequently  run  over  and  injured  by  the  car,  or  we  must  as- 
sume that  the  b<^.  in  falling,  became  unconscious  from  the  effects  of  the 
fall, — which,  however,  there  Is  no  evidence  in  the  case  to  prove, — and  then 
remaned  on  the  track  while  the  cur  was  coming  the  distance  from  tlw  cor- 
ner to  the  middle  of  the  block  between  the  streets.  As  to  whether  the  boj 
whom  the  witness  Keppler  saw  fall  was  the  boy  Winterfeld  is  rendered  »UU 


DigitizGd  by  Google 


Sup.  Ct.] 


WINTERFELD  V,  SECOND  AVE.  R.  CO. 


803 


mora  nitcertaln  when  we  come  to  consider  the  testimony  of  Elizabeth  Christ- 
man,  who.  examined  on  behalf  of  the  plalntlfT,  testified,  as  has  been  shown, 
that  she  saw  the  driver  with  one  hand  on  the  hntke  and  the  other  on  the 
lines,  who,  when  the  boy  ran  against  the  horses,  pat  on  the  brakes  as  fast 
as  he  could.  It  will  thus  be  seen  that  the  inferences  to  be  drawn  tend  to 
support  the  view  that  the  plaintifr  wtis  guilty  of  contributory  negligence, 
and  there  is  no  evidence  In  the  case  tending  to  support  the  thpory  that 
the  injuries  resulted  solely  from  the  negligent  acts  of  the  defendant.  Of 
course,  bad  there  been  evidence  tending  to  show  that  when  the  boy  fell  he 
Wits  rendered  unconscious,  and  that  the  car  was  sufficiently  far  away  to  liave 
enabled  the  driver  to  have  seen  and  guarded  against  the  accident,  then  a 
case  would  have  been  presented  entitling  the  plaintiff  to  go  to  the  jury, 
within  the  rule  stated  by  Shear.  &  B.  Neg.  §  36.  which  was  referred  to  with 
approval  in  Mallard  T.  Railroad  Co.,  (Com.  Pi.  N,  T  )  7  N.  Y.  Supp.  666, 
that  "the  plaintiff  may  recover,  notwithstanding  bis  own  negligence  exposed 
faim  to  the  risk  of  the  injury,  if  the  defendant,  after  becomin;;^  aware  of  the 
plaintiff's  danger,  failed  to  use  ordinary  care  to  avoid  injuring  him. "  Assum- 
ing, in  the  absence  of  evidence  to  the  contrary,  that  the  fall  did  not  render 
the  boy  unconscious,  and  that  the  boy  run  over  was  the  same  one  seen  by  the 
witness  Keppler  to  fall,  then  no  explanntion  Is  given  for  his  not  having  got 
out  of  the  way  of  the  car;  the  evidence  of  this  witness  showing  clearly  that 
there  was  ample  time  between  the  fall  and  the  passage  of  the  car  from  the 
corner  to  where  the  boy  fell  within  which  he  could  have  got  upon  his  feet, 
and  out  of  the  reach  of  the  car. 

In  the  case  of  Block  v.  Railroad  Co.,  (Sup.)  9  N.  T.  Bupp.  164,  relied  upon 
by  the  appellant,  it  was  said,  (page  165:)  "It  may  be  further  observed  that 
this  case,  in  its  essential  elements,  is  kindred  to  the  case  of  Fenton  v.  Sail- 
road  Co.,  Id.  162,  (decided  herewith;)  the  boy  In  that  case  being  injured  in 
consequence  of  falling  In  an  attempt  to  cross  the  track  under  circumstances 
similar  to  those  in  this  case."  This  Case  of  Fenton  was  taken  upon  appeal 
from  this  court  to  the  court  of  appeals,  and  the  opinion  of  this  court  affirming 
a  judgment  in  favor  of  a  recovery  against  the  company  was  reversed.  ^ 
N.  £.  Itep.  967.  This  necessarily  affected  the  case  of  Blockv.  Railroad  Co., 
which  the  learned  judge  writing  the  opinion,  as  we  have  seen,  stated  to  be  in 
all  essential  elements  kindred  to  the  Fenton  Case.  It  may  be  said,  with  re- 
spect to  this  case,  that  In  all  its  essential  elements  It  also  is  kindred  to  the 
case  of  Fenton  v.  Railroad  Co.,  which  is  a  controlling  authority  upon  this 
court.  It  was  therein  held  "that  the  cars  of  street  railways  have  a  prefer- 
ence in  the  streets,  and,  while  they  must  be  managed  with  care,  so  as  not  to 
negligently  injure  persons  in  the  streets,  pedestrians  must  use  reasonable  cau- 
tion to  keep  out  of  their  way."  In  some  respects  the  facts  in  that  case  were 
stronger  in  favor  of  sustaining  a  recovery  than  those  presented  here.  It 
was  proven  in  that  case  by  a  witness  that  he  saw  the  boy  look  up  and 
down  the  avenue,  and  start  on  a  run  to  cross  the  tracks;  that  he  saw  him 
stumble  and  fall  at  the  west  rail  of  the  track;  that  he  attempted  to  get  up, 
and  before  he  could  do  so  was  struck  by  the  horses,  which  were  about  20 
feet  away  from  him  when  he  fell;  that  he  heard  the  hallooing  of  another 
witness  to  the  driver;  and  that  the  brake  was  not  applied  until  the  horses 
struck  tlie  boy.  Notwithstimding  this  evidence,  which  to  some  extent  was 
offset  by  the  defendant's  witnesses,  Che  judgment  on  the  verdict  of  the  jury 
was  reversed,  and  a  new  trial  granted,  Ihe  opinion  of  the  court  concluding  by 
stating  that  "the  unfortunate  death  of  this  boy  was  due  to  his  own  careless- 
ness, or  it  was  a  pure  accident ;  and,  in  either  event,  the  defendant  can  not  be 
held  responsible  for  it,"  If  the  judgment  In  tlie  Fenton  Com  could  not  be 
upheld,  we  fail  to  see  how,  in  this  case,  wliere  there  is  absence  of  any  proof* 
either  of  defendant's  negligence  or  freedom  from  contributory  negligence  on 
the  part  u£  the  plaintiff,  a  submission  of  the  facta  to  the  jury  would  be  justi- 
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Bed.  We  are  of  c^inion,  therefore,  that  the  ooart  was  correct  in  its  riding 
dismlasiDg  the  complaint,  and  that  the  jodgment  should  ba  affirmed,  with 
costs. 

Van  Bbdht,  F.  J.,  coacurs  in  result. 


Gunning  e.  Gcnnino  et  al, 
{Supreme  Court,  General  Term,  First  Department.   Novetaber  18,  IStS-y 

Batikos  Bakk— Actios  tob  Deposit— Evidescb. 

Plaintiff  sued  to  recover  from  a  saviDgs  bank  a  deposit  alleged  to  have  been  made 
with  her  money,  br  and  in  the  name  of  a  man  now  dead,  wIuhd  she  Itred  with  as 
wife.  She  pleaded  that  the  money  was  hers,  and  also  that  deceased  assl^iied  to 
ber  bis  right  and  title  thereto.  She  testified  that  the  bank  book  was  always  in  h^r 
poesesalon,  but  an  entry  showed  thai  deceased  hod  checked  out  a  large  part  of  tbe 
original  deposit,  which  the  ovideace  showed  he  iavestod  ia  bis  owd  name.  She 
testified  also  that  the  deposit  was  made  in  her  presence  by  a  draft  from  another 
bank  which  she  never  saw.   She  did  not  produce  the  draft,  nor  explain  where  she 

St  tbe  money.  The  evidence  as  to  the  means  of  deceased  was  conflicting.  Hf'd 
at,  as  the  only  material  evidence  for  plaintiff  was  her  own.  and  was  uconipe- 
tent,  because  it  related  to  transactions  between  her  and  deceased,  sod  was  anrvli- 
able,  iMcause  she  swore  to  two  inconsistent  oauses  of  action,  and  was  conflicting,  it 
was  error  to  submit  tbe  case  to  the  jury. 

Appeal  from  special  term,  New  York  county. 

Action  bj  Sarah  Gunning  ag^nst  Catherine  Gunning  and  James  Gnnning. 
Impleaded  with  the  North  lUver  Savings  Bank.  Judgment  for  plaimiiT. 
From  the  judgment,  and  from  an  order  denying  motion  for  new  trial,  de- 
fendants appi»].  Reversed. 

Argued  before  Van  Brunt,  F.  J.,  and  O'Bbikh  and  Lawbenoe,  JJ. 

Denis  Quinn,  (/.  W.  Shepard,  of  counsel,)  for  appellants,  ffenti  Pnw- 
prich,  for  r^pimdent. 

Van  Bkunt,  P.  J.  This  action  was  brought  against  the  Nortli  River 
Savings  Bank  to  recover  the  amount  of  a  fund  on  deposit  with  it  to  the  credit 
of  one  Martin  Gunning.  The  complaint  alleged  that  on  or  about  the  lOUi  of 
August,  1889,  the  [daintiff,  in  the  name  of  Martin  Gunning,  deposited  with  the 
defendant  610.459.75  in  money-;  that  the  defendant  prom  medio  repuy  ttiuplain- 
U£f.  through  Martin  Gunning  aforesaid,  on  demand;  that  the  defendant  iias 
repaid  the  plaintiff,  tiiiongh  Martin  Gunning,  on  airoounlof  theaforesaid  sum. 
the  Rum  of  98,100,  leaving  the  sum  of  $2,3d9.75  still  due  to  the  plaintitT;  and 
that  the  plaintiff  hssdemanded  of  thedefendantthelast-menUoned  sum.  which 
the  defendant  has  neglected  and  refused  to  pay.  The  North  Uiver  Bank  ther^ 
upon  made  a  motion  upon  papers  showing  that  Martin  Gunning  had  died, 
and  letters  of  administration  had  been  issued  upon  his  estate  to  the  defend- 
ants James  and  Catherine  Gunning,  for  a  substitution  of  such  reprrsentar 
tives  of  Martin  Gunning  in  ite  place  and  stead,  and  for  leave  to  pay  the 
money  into  court.  An  order  was  thereupon  entered,  making  the  personal 
representatives  of  Martin  Gunning,  deceived,  parties  defendant,  and  provid- 
ing for  the  service  of  pleadings  upon  them.  The  plidntlfl  thereuptm  serveil 
an  amended  complaint,  alleging,  among  an  almost  Innumerable  number  of 
Irrelevant  allegations,  that  in  March,  1875,  the  plaintiff,  relying  upon  the 
allegation  of  Martin  Gunning  that  he  was  a  single  man,  and  had  no  wife  or 
children,  agreed  with  said  Martin  Gunning  that  they  should  become  man 
and  wife,  and  live  together  as  such  during  the  term  of  theirnaturai  lives;  and 
they  did  so  live  togetlier  until  April,  1891,  when  Martin  Gunning  died.  That 
by  plaintiff's  industry,  labor^  and  economy  she  had  saved  and  accumulated 
•out  of  the  proceeds  of  her  business  SlO.459.75,  whiclt  amount  of  profits  wen 
deposited  to  the  credit  of  said  Martin  Gunning,  in  tlie  nam**  of  the  said  Mar^ 
tin  Gunning,  with  the  defendant  tbe  North  River  Bank,  which  deposit  was 
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made  to  tlie  credit  of  said  Martin  Oannio^  without  the  knowledgf  and  con- 
sent of  the  plaliitifT.  That  nfter  said  deposit  Martin  Gunning  delivered  to 
the  plnintifF  tlie  bitnk  l>ooIt,  and  that  since  said  deliveiy  the  plaintiff  has  re* 
mained  In  fall  possession  and  control  thereof;  and  that,  being  ignorant* 
iUiierate,  and  unable  to  rend  or  write,  she  was  unable  to  discover  the  fact 
thai  tlie  ilepo»lt  was  made  in  Gunning's  name.  And  for  a  separate  cause  of 
action  the  plaintilT  alleged  that  on  or  about  the  10th  of  August,  or 
thereabouts,  Martin  Gunning  deposited  with  said  bank  the  sum  of  810,475, 
and  that  prior  to  his  death  the  said  Gunning,  for  value  recelTed,  assigned, 
transferred,  and  set  over  to  the  plaintiff  the  aforesaid  balance,  and  ail  his 
right,  title,  and  interest  thereto:  and  claimed  a  recovery  upon  that  ground. 
This  complaint  was  sworn  to  by  the  plaintiff,  and  the  answer  was  8ut>stan- 
tially  a  general  denial.  Upon  the  trial  the  jury  found  a  verdict  in  favor  of 
the  plaintiff,  and  from  the  judgment  thereupon  entered,  and  from  an  order 
denying  a  motion  for  new  trial,  this  appeal  is  taken 

It  seems  to  us.  in  view  of  the  oath  of  the  plaintiff  in  respect  to  this  trans- 
action, as  to  two  causes  of  action,  which  are  absolutely  inconsiatent  wrtli 
eiich  other,  that  her  testimony  was  entitled  to  very  little  credit.  It  would 
appear  that  she  was  willing  to  swear  to  anything  for  the  purpose  of  getting 
possession  of  this  money.  In  the  first  place,  she  swears  that  the  monoy  is 
iiers,  and  that  the  same  was  deposited  by  Gunning  in  his  own  name  without 
her  knowleil^e  and  consent;  an<i,  in  the  second  place,  she  alleges  that,  for 
value  received.  Martin  Gunning  assigned,  transferred,  and  set  over  to  the 
plaintiff  all  liis  right,  title,  and  interest  in  tliis  money.  These  claims  are  so 
Inconsistent  that  it  was  imp<»atble  for  both  to  be  true,  and  yet  the  plaintid 
swears  to  the  accuracy  of  each.  The  only  evidence  wblob  tends  In  the  slight- 
est de^reo  to  support  the  claim  of  the  plaintiff  is  her  own,  which  is  to  the 
effect  tliat  she  was  keeping  lodging  bouses  and  soup  houses  in  various  parts 
of  the  city,  and  that  the  money  she  earned  was  put  in  the  New  York  County 
Bank  in  Fourteenth  street;  tliat  she  did  not  draw  it  out*  for  there  was  an  In- 
junction put  on  it;  that  there  was  then  S2,300  and  some  small  amounts  be- 
sides; that  she  did  not  know  exactly  the  year  It  was  put  In,— about  10  or  12 
rears  ago.  Then  she  states  that  she  had  over  •10,00(1  when  she  went  to  Ire- 
land; that  she  went  down  to  Mr.  Walsh's,  In  Wall  street,  got  a  draft  for  it; 
that  she  carried  tlte  money  in  her  bosom;  that  the  draft  was  sent  to  the 
Fnivincial  Uank  of  Ireland  in  (he  name  of  her  mother,  Fltzsimmons,  Martin 
Gunning  being  with  her  at  this  time;  that  they  went  together  ti>  Ireland, 
stayed  there  two  or  three  years,  and  came  tmck.  the  money  being  re- 
mitted to  the  North  American  Bank,  52  Wall  street;  that  she  went  there 
with  Gunning,  got  the  money  and  the  check,  and  went  up  to  the  KorUi  Ulver 
liank,  and  deposited  it,  and  subsequently  she  drew  t7,500,  which  was  drawn 
out  for  hnying  a  hODse  in  St.  Mark's  place.  Upon  cross-exainlnatlnn  it  ap- 
peared that  the  title  to  this  house  was  taken  In  the  name  of  Martin  Gunning, 
and  tliat  she  never  saw  the  check  which  was  given  by  the  North  American 
Bank,  and  which  8h«Btat<>s  went  up  to  the  North  BlverBank.  her  answer 
being:  "I  don't  see  the  check;  but  Gunning  and  I  went  up  there."  No 
draltof  the  kind  mentioned  was  produced  or  shown  ever  to  have  existed. 
The  plaintiff,  upon  the  trial,  produced  the  bank  book,  claiming  to  have  liad 
possession  of  it  since  the  time  of  the  deposit,  which  is  about  as  correct  as 
most  of  the  other  testimony  upon  the  p:irt  of  the  plainLilT,  berause  it  appears 
from  her  own  testimony  that  Ouniiing  drew  money  subsequently  from  the 
bank.amo.unting  to  97,000  or  98.000,  wlilcli  drafts  are  entered  upon  the  book, 
and  Gunning  must  hare  had  the  book  then.  There  was  some  other  testi- 
mony as  to  declarations  upon  the  part  of  Gunning  that  he  had  nu  money,  and 
also  the  examination  of  Gunning  In  proceedings  in  respect  to -alimony  In  a 
snit  bron;;ht  against  hira  liy  his  wife  for  divorce.  Upon  the  part  of  the  de- 
fendants testimony  was  offered  going  to  show  tliat  at  the  time  Gunning  went 
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away  he  was  a  man  of  considerable  means,  and  had  considerable  money.  The 
court  submitted  the  case  to  the  jury,  and  tbey  found  a  verdict  in  favor  of  the 
plaintiff,  wliich  BubmissioD  was  dulj  excepted  to  upon  the  pnrt  of  the  de- 
fendants. We  think,  upon  an  examination  of  the  whole  case,  that  there  was 
110  legal  evidence  which  justiQed  the  submission  of  anj  question  to  the  jury. 
Most  of  the  evidence  upon  the  part  of  the  plaintiff  was  clearly  Incompetent, 
being  evidence  of  transactions  between  the  deceased.  Gunning,  and  herself. 
In  fact  all  of  the  evidence,  if  it  may  he  so  called,  pertinent  to  tlie  question  as 
to  the  ownership  of  the  money,  fell  within  this  rule.  Gunning  being  dead, 
it  was  impossible  for  him  to  answer,  and  the  plaintiff  could  tell  what  story 
she  pleased  in  regard  to  the  ownership  of  this  fund.  She  gave  no  explana- 
tion at  alt  wliere  she  got  this  money  from.  She  says  she  had  it  in  the  County 
Bank,  but  does  not  produce  any  evidence  of  the  fact;  and,  as  we  read  the 
evidence,  that  only  applies  to  a  small  portion  of  the  amount.  And  the  si;;- 
nfficant  fact  is  developed  by  the  evidence  that,  when  $7,000  or  $8,000  of  titis 
money  claimed  to  belong  to  the  plaintiff  Is  drawn  for  the  purpose  of  buying 
a  house,  the  title  is  taken  in  Gunning's  name,  without  dissent  on  her  pnrt,  so 
far  as  this  case  discloses.  The  possession  of  the  bank  book  under  the  circum- 
stances means  nothing.  Gunning  had  died  in  her  house,  where  they  were 
living  together  as  man  and  wife,  and  there  was  no  diCBculty  about  her  obtain- 
ing possession  of  the  book  after  his  death;  and  the  circumstances  of  her  in- 
consistency in  the  manner  in  which  she  stated  her  canse  of  action  must  nec- 
essarily, as  already  stated,  weaken  any  statement  that  she  might  make.  If 
the  property  of  dend  people  fs  to  be  transferred  upon  such  loose  evidence  as 
this,  there  is  but  little  security  for  the  personal  representatives  of  such  de- 
ceased. We  think  the  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellants  to  abide  l^e  event.   All  concur. 


Fboflk  v.  Heabhx. 
iSupnms  Court,  Omteral  Term,  First  Department.  November  IS,  UBl) 

1.  BicBszzi.Binin<— iMDiOTMBinr— DiscKiPTioN  or  SfoKar. 

Id  an  iodlotment  for  embexilemont,  It  Is  lufflcieot  to  state  tfae  mm  and  flx  the 
value  ol  the  mooey  taken ;  and  an  allegation  tbat  the  money  taken  wu  lawf  al 
money  of  the  United  States  Is  immaterial,  and,  U  made,  need  not  be  proved. 

I.  SAKB— EVIDmOK— ORAMD  IjAXOSNT. 

Complainant,  aa  Immlfrrant  reoently  landed,  lii  order  to  eeonre  employment, 
i^reed  with  defendant  to  purchase  some  stock  In  the  cximpany  of  which  oefendaDt 
was  seoretary  and  treasurer.  He  paid  a  small  amount  down,  and  delivered  to  de- 
fendant a  draft  for  £140  on  a  foreign  bank,  which  defendant  was  to  have  cashed 
through  his  bankers,  and  it  was  agreed  that  946  thereof  should  be  applied  to  the 
balance  due  on  the  stock.  The  draft  was  indorsed  to  defendant,  and  left  with  his 
bankers,  who,  when  they  realized  the  money  on  the  draft,  placed  it  to  defendant's 
aocouat,  by  whom,  by  suooessive  checks,  it  was  all  withdrawn.  The  prosecuUon 
offered  In  evidence  a  receipt,  by  the  I'asbier  of  the  t>ank,  of  a  draft  from  defendant 
for  £140  for  collection  for  account  of  C,  the  complainant;  butdefeudant  produced  a 
witness  who  swore  that  C.*a  name  was  written,  through  a  clerical  error,  in  place 
of  defendant's.  Complainant  teaUfled  that  he  never  authorl2ed  the  bank  to  place 
the  amount  to  def  endtmVs  credit,  or  defendant  to  use  it  In  his  busiDess.  Dexend- 
ant  testified  that  complainant  did  authorise  such  use  of  the  money,  and  was  corrob- 
orated by  the  banker  and  the  oashier.  Held,  that  a  verdict  of  gaUty  of  grand  lar- 
osnj  would  not  be  disturbed. 

Appeal  from  oourt  of  general  sesalons.  New  York  county. 
Charies  C.  Hearne  was  convicted  of  grand  larceny,  and  appeals.  Affirmed. 
Argued  before  Van  Brunt.  P.  J.,  and  O'Brien  and  Lawbbnob,  JJ. 
/oAn  /.  Crauifbrd,  for  appellant.   De  Lanoey  Sficoll,  (Henry  B,  B.  Stop- 
ler,  of  counsel,)  for  the  People. 

0*Bbibn,  J.  The  Indictment  contains  two  connts.  The  flrst  count  char^ 
ges  that  the  defendant  with  force  and  arms  toA  and  carried  away  certain 
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money,  the  property  of  one  Fi^cfc  J.  Coen.  This  oonnt  is  In  the  usual  form 
for  larceny  of  mon^  at  oommon  law.  The  second  count  charges  the  statu- 
tory larceny  orembez^ementL  The  proaeeation  elected  to  go  to  the  jury  on 
the  second  count,  which  charged  the  defendant,  as  the  agent  of  the  said  1^ 
rick  J.  Coen,  wiUi  the  felonious  appropriation  of  "the  sum  of  seven  hundred 
dollars  in  lawful  money  of  ttie  United  States  of  America,  and  of  the  value  of 
seven  handred  dollars.** 

The  grounds  urged  for  a  reversal  of  the  Judgment  are— that  there  Is 
afHtal  variance  between  the  allegatitHis  of  the  second  coantof  the  indictment 
and  the  evidence;  woond,  that  the  verdict  was  andnst  the  weight  of  evidence ; 
ojid,  third,  that,  as  the  evidence  showed  that  uie  banker  to  whom  the  com- 
plainant's draft  was  delivered  bad  no  authority  to  pay  out  the  money  on  the 
prisoner'e  checks,  there  was  no  larceny  by  defendant.  In  disposing  of  these 
grounds  a  brief  reference  to  the  facts  heoonies  necessary: 

The  complidnant,  a  young  Irishman,  then  recently  landed,  had  applied  to 
the  defendant  for  employment.  He  was  informni  by  the  defendant  tlint  he, 
tlie  complainant,  as  a  condition  of  being  employed,  must  purchase  some  stoek 
in  the  Dorcas  Publishing  Company,  of  which  the  defendant  was  secretary  and 
treasurer.  This  the  complaiiutnt  agreed  to  do.  He  paid  the  defendnnt  975 
on  account  of  such  stock,  and  delivered  to  defendant  a  draft  for  £140  on  a 
bank  in  Irdand,  to  have  cashfd  through  defendant's  bankers,  Hutelikiss  & 
Co.;  and  it  was  agreed  that  out  of  the  proceeds  of  such  draft  $15  should  be 
applied  to  the  balance  due  on  the  stock  purchased  by  the  complainant.  The 
draft  was  indorsed  over  to  the  defendant  by  the  complainant,  and  together 
they  went  down  with  it  to  the  bankers.  The  draft  was  left  with  Hutchkiss 
&  Co.,  who  in  a  few  days  thereafter  realized  tbe  moneythereon.  Thisamount 
was  placed  to  Hearne's  acoount,  and  against  such  credit  Heame  drew  checks 
until  alt  was  withdrawn. 

The  prosecution  offered  in  evidence  a  receipt  made  out  by  one  Leeds,  the 
cashier  of  Hotchkiss  &  Co.,  acknowledging  to  have  "received  from  C.  C. 
Hearne  draft,  £140,  on  1st  Nl.  Bk.  of  Tuam,  Ireland,  for  collection  for  account 
of  P.  J.  Coen."  A  witness  called  by  defendant  testiQed  that  the  words  "P. 
J.  Coen"  In  the  receipt  were  a  clerical  error  for  **C.  C.  Hearne."  The  com- 
plainant also  testiQed  that  he  gever  antbori^zed  the  amount  to  be  placed  to  de* 
fendant*s  credit,  and  that  be  never  authorized  defendant  to  use  it  in  his 
business.  The  defendant,  on  the  other  hand,  testified  that  complainant  did 
HOtborize  him  to  use  the  money  in  his  business,  and  the  testimony  of  Hotch- 
kiss, the  banker,  and  Leeds,  the  cashier,  was  to  the  same  effect.  This  bare 
outline  of  the  facta  by  no  means  represents  the  full  force  of  the  testimony 
presented  by  the  prosecution;  for  when  these  facts  are  colored  and  character- 
ized by  the  means  employed  to  obtain  the  money  and  the  draft  from  a  young 
and  defenseless  immigrant,  no  doobtof  tlie  deliberate  scheme  to  defraud  is 
present;  but,  for  the  purposes  of  disposing  of  the  questions  raised,  the  brief 
summary  given  is  sullicient.  The  fatal  variitnce  between  the  indictment 
and  proof  claimed  Is  In  that  tbe  money  was  described  to  be  lawful  money  of 
the  United  States;  and  the  proof  not  going  to  the  extent  of  showing  that  It 
was  lawful  money  of  the  United  States,  although  no  question  arose  but  that 
it  was  money  and  of  tbe  value  as  charged  in  the  indictment,  that  therefore 
tbe  prisoner  is  entitled  to  a  reversal  of  the  judgment,  and  should  be  allowed 
to  go  free.  It  Is  to  tbe  credit  of  our  present  system  of  procedure  in  the  crim- 
inal law  that  the  nice  distinctions  existing  at  common  law,  which  on  any 
such  technical  plea  would  have  enal^Ied  a  scoundrel  such  as  tlie  defendant  has 
been  shown  to  be  to  escape  tbe  just  pen;tlty  of  bis  crime,  are  swept  away. 
All  that  was  required  in  the  indictment  was  to  state  the  sum  and  Bx  the 
value  of  the  money  taken,  and  an  allegation  as  to  whether  It  was  lawful 
money  of  the  United  States  or  other  money  was  entirely  immaterial  and 
annecessary.  It  is  Insisted,  however,  that  admitting  it  to  have  beeen  unr 
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necessary.  Laving  been  alleged,  it  was  essential  for  the  prosecution  to  prore  . 
it  in  the  form  as  alleged,  and  that  the  failure  to  so  prove  it  ia  fatal  to  tlie 
conviction.  In  support  of  this  contention,  we  are  referreJ  to  a  long  line  of 
autliorlties  where  the  Qne  distinctions  thitt  existed  at  common  law,  or  under 
statutes  different  from  our  own,  were  under  consideration.  As  we  tiave 
stated,  we  are  glad  that  no  such  plea  can  prevail.  As  has  been  well  pointed 
out  in  the  case  of  People  v.  Reavey,  4  N.  Y.  Crlm.  B.  14,  the  sufficiency  of 
this  tndiclment  is  not  to  be  determined  by  such  authorities,  "considering  and 
applying  the  technical  principles  of  the  common  law,  for  they  have  been  in 
a  great  measure  superseded  ,  by  the  enactment  of  the  Code  of  Criminal  Pro- 
cedure." This  is  an  instructive  case,  and  a  direct  authority  against  the  posi- 
tion for  which  the  appellant,  upon  the  ground  stated,  contends. 

His  second  point,  that  the  verdict  is  against  the  weight  of  evidence,  is 
equally  untenable.  It  was  entirely  competent  for  the  jury,  taking  all  the 
facts  and  circumstances  surrounding  the  obtaining  of  the  draft  and  money 
from  the  complainant,  to  accept  his  version,  supported  as  it  wiis  by  the  writ- 
ten agreement,  in  preference  to  the  Improbable  story  attempted  to  be  palmed 
off  on  the  jury  by  the  prisoner,  though  supported  by  other  witnesses.  It  may 
well  be  that  the  unenviable  position  occupied  by  th^e  bankers  may  have  ren- 
tiered  them  liable  to  respond  to  the  complainant  for  the  amount  of  the  draft. 
I3tit  this  in  no  way  detracts  from  the  force  and  effect  of  the  facts  convicting 
the  defendant  of  an  Intention  to  embezzle  an  immigrant's  money,  in  which, 
through  the  carel^ness  or  connivance  of  the  bankers,  he  was  successful. 
We  do  not  deem  it  necessary  to  further  discuss  tlie  arguments  upon  the  pris- 
oner's behalf,  because  we  regard  the  contentions  as  entirely  devoid  of  merit, 
and  the  conviction  Itself  as  manifestly  just.  We  are  of  opiniou»  therefore, 
that  the  judgment  of  conviction  should  be  afiirmed.   All  coacnr. 


BvBKB  V.  New  York  Cent.  &  H.  B.  B.  Co. 

{Supreme  Court,  Oenei-al  Term,  First  Department.   Kovember  IS,  tSOI.) 

RjULSOAD  CoHPAHIBS— ACCIDBKTS  AT  CrOSSIKOB— FoRUBR  ACCIDBXTS. 

In  an  action  to  recover  for  the  deatli  of  plaintifl'a  intestate,  by  reason  of  the  neff- 
llgence  or  defendant's  engineer  in  failing  to  make  signals  as  hU  train  iqtproatdMd 
the  crossing  at  whicli  such  person  was  killed,  eVidenca  tbat  others  had  been  killed 
at  such  crossing  is  incompetent,  as  such  a  fact  could  afford  no  presoniption  as  to 
whetber  defendant's  servant  was  negligent  In  the  case  at  bar. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Thomas  F.  Hurke.  as  administrator,  against  the  New  York 
Central  &  Hudson  ittver  Kailroad  Company,  to  recover  diimages  for  the  death 
of  plaintiff's  intestate,  caused  by  the  negligence  of  defendant's  servant  in  not 
giving  signals  as  his  train  approached  a  crossing.  From  judgment  entered 
on  a  verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.  Reversed. 

Argued  before  Van  Bkunt,  P.  J.,  and  Lawubnob.  J. 

Frank  Loomis,  {D.  W.  Tears,  of  counsel,)  fur  appellant.  W.  Baurka  Oocfc- 
ran  and  Wales  P,  Severance,  for  respondents. 

Van  Brunt,  P.  J.  This  action  was  bronijht  to  recover  $5,000  damages 
alleged  to  have  accrued  to  the  plaintiff  and  his  sister  from  the  death  of  their 
mother.  Joanna  iiurke.  alleged  to  liave  been  caused  by  reason  of  the  striking 
of  Mrs.  Hurke  by  one  of  the  defendant's  passenger  trains,  injuring  her  so 
that  she  died.  "The  evidence  shows  that  the  deceased  had  llve^ever  since 
the  road  was  built  upon  the  east  side  thereof,  and  upon  the  evening  upon 
which  the  accident  happened  she  had  left  her  house,  crossed  tlie  railroad,  and 
gone  towards  a  saloon  on  the  opposite  side  of  the  trnek,  some  distance  lu  the 
south,  and  upon  her  return  one  witness  testified  that  he  saw  her  going  along 
the  highway  on  the  west  side  of  the  track,  and  when  slie  got  within  one  stfji 
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of  the  track  she  put  her  hefid  forwards,  and  looked  both  ways,  ap  and  down, 
and  Chen  took  one  step,  and  when  slie  whs  between  the  rails  was  hit  by  the 
engine.  It  further  appears  that  thesiiloon  spuken  of  was  about  171  leet  from 
the  railroKd.  and  Lliat  to  a  person  on  the  highway  an  approaching  train  would 
become  visible  wliile  a  person  was  30  to  35  feet  from  the  nearest  rail,  and  the 
train  between  500  aoU  600  feet  distant,  and  would  remain  visible  wli.le  suoli 
person  or  train,  or  both,  traversed  the  respective  intervening  distances.  Some 
of  the  witnesses  for  the  plaintiff  testified  that  the  bell  was  not  rung,  nor  the 
whistle  blown,  and  that  the  tndn  was  running  rapidly,  and  the  crustsiug  was 
untcuarded,  aitbougli  it  appeared  that  there  was  a  city  ordinance  retguirin;; 
tlie  crossing  to  be  guarded  by  men  and  gates  at  all  times.  The  defendants 
offered  testimony  tending  to  show  that  the  train  was  not  running  rapidly, 
that  the  headlight  was  lit  and  bright,  and  that  the  bell  was  rung.  The  Jury 
found  a  verdict  in  favor  of  the  plaintiff,  and  from  the  Judgment  thereupon 
entered,  and  from  the  order  denying  motion  for  a  new  triali  this  appeal  ia 
taken.  It  does  not  appear  necessary,  in  the  disposition  at  this  appeal,  to  at- 
tempt to  harmonize  the  various  and  diverse  decisions  of  the  court  of  last 
reaort  in  cases  of  this  description ;  and  therefore  we  will  not  consider  the  vari- 
ous cases  to  which  our  attention  has  been  called,  seeming  to  establish  upon 
the  one  side  that  no  recovery  could  possibly  be  had  in  this  action  under  the 
circumstances  above  mentioned,  and  upon  Uie  other  that  the  questions  ot  the 
defendant's  negligence,  and  the  deceased's  want  of  contributory  negligence, 
were  properly  left  to  the  jury.  Neither  is  it  necessary  for  us  to  consider  the 
exception  to  the  propositions  of  law  charged  by  the  court  at  the  request  of  the 
phtintiff,  some  of  which  seem  to  have  been  open  to  criticism;  but  in  eonse- 
que>.ce  of  tlie general  character  of  the  exception  upon  the  part  of  the  defendant, 
we  do  not  thinic  that  any  questions  as  to  them  are  presented  to  us  for  review. 

The  court,  however,  erred  in  permitting  one  of  the  witnesses  for  the  plain- 
tiff to  testify,  against  the  defendant's  objections  and  exception,  that  he  liad 
known  of  other  persons  being  killed  at  that  crossing.  It  is  true  that  the  court 
stated  that  the  testimony  was  allowed  for  the  purpose  of  showing  notice 
brought  to  the  company  that  a  similar  accident  had  occurred  at  that  place. 
But  tills  in  no  manner  remedied  the  evil.  The  crossing  at  which  this  accident 
happened  was  an  ordinary  highway  crossing  of  a  double-track  road,  and  the 
determination  of  the  question  of  the  defend  it  nt's  negligence  in  running  ita 
train,  or  the  negligence  of  the  deceased  in  contributing  to  the  accident,  could 
nut  in  any  way  be  aided  by  evidence  of  this  character.  There  la  a  class  of 
cases  where  such  evidence  is  admissible.  But  they  all  relate  to  some  defects 
of  structure,  which  defects  were  brou;;ht  to  notice  by  reason  of  the  happening 
of  accidents  resulting  from  such  defects;  and  it  has  been  held  in  those  ciises 
that  such  evidence  was  competenl  for  the  purpose  of  bringing  home  to  the 
common  carrier  notice  tliat  the  structure,  although  apparently  safe,  was  in 
reality  insecure  and  improper  for  the  transportation  and  protection  of  pas- 
sengers. In  the  Ciise  at  bar  the  question  was  as  to  the  negligence  of  the  de- 
fendant In  the  running  of  Its  trHin,  and  in  the  omission  of  the  ordinary  signals 
which  a  person  crossing  the  railway  is  entitled  to  expect  will  be  given  of  tho 
approach  of  a  train;  and  whether  these  precautions  had  been  taken  at  other 
times,  or  whether  some  person  at  some  other  time  had  by  his  own  negligence 
met  bis  death,  was  a  matter  of  no  importance  in  the  consideratlou  of  the 
questions  to  be  investigated  upon  the  trial  of  the  case  at  bar.  We  think, 
therefore,  that  for  the  error  to  which  attention  has  been  called  the  judgment 
and  order  should  be  reversed,  and  new  trial  ordered,  with  costs  to  aj^llaat 
tDtUde  event. 
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Inoersoli.  0.  DiXOM. 

(Supreme  Court,  General  Term,  Plrat  Department  Norembar  18,  ISUl) 

IinuTnoism>  Answers— Motion  to  Btiukb  Out. 

Objeotioiu  to  the  sufflotont^  of  defensei  contained  la  w  mirar  Shoald  be  weSmi 

by  demarrer,  and  not  by  motion  to  strike  out. 

Appeal  from  special  term,  New  York  county. 

Action  by  Robert  O.  XngerBoU  against  Amzt  G.  Dixon  for  libel.  From  an 
order  denying  a  motion  to  strike  certain  defenses  out  of  the  answer  as  inele- 
vant,  redundtint,  and  scandaious,  plaintiff  appeals.  Affirmed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien,  J. 

JZ.  B.  Qr^n,  for  appellant.    W.  C.  SeeeJur,  for  respondent. 

Van  Brunt,  P.  J.  We  see  no  reason  upon  this  appeal  for  interfering  with 
the  order  made  by  tlie  court  below.  Tlie  objections  made  to  the  defenses 
sought  to  be  stricken  out  seem  to  be  principally  ibat  they  were  insufficient  as 
such  defenses.  We  are  of  opinion  that  the  more  orderly  course  requires  that 
such  objections  should  be  raised  by  demurrer,  rather  than  by  motion  to  strike 
out.   The  order  should  be  affirmed,  with  $10  costs  and  diabursemeats. 


Abeqo  et  al.  v.  Bisnop  et  al. 
[Swpreme  Court,  General  Term,  first  DepnrtmenU   Norember  18, 1899.) 
ASBismmiT  voR  Bbhkpit  or  CumnoBa— FaBnasKOBa— Ehowlbmb  or  Fbads  n 

FBBriRRBD  CrBDITOB. 

Wtaere  a  debtor,  while  contemplating  an  asst^ment,  transfers  to  one  of  his 
creditors  a  portion  of  his  property  with  intent  to  evade  Laws  1887,  c.  508,  forbidding' 
preferences  In  assifrnments  In  excess  of  one  third  of  the  debtor's  actual  assets,  tbe 
transfer  Is  fraudulent  and  void,  whether  the  transferee  bad  kaowledxa  of  the 
fraudulent  intent  or  not.  Bergerv.  t^arrelTTiann,  27  N.  E.  Ren.  1066, 1275.7. 281; 
Maiming  v.  Beck,  9»  N.  E.  Rep.  90, 139  H.  Y.  1,  diBttngntahed. 

Appeal  from  special  term,  New  Tork  county. 

Action  by  Henry  Abegg.  Henry  H.  Daeniker,  and  Adolph  Busch  against 
John  W.  Bishop,  Philip  W.  Crawford,  Henry  Grasse,  Jesse  A.  Tilg^  and 
ottiers.   Defendants  had  judgment,  and  piaintifCs  appeal.  Reversed. 

Argoed  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Lawbbnoe.  JJ. 

Blumenstiel  A  Birach,  {Emanuel  Blumenstiel,  of  counsel,)  for  appellants. 
A,  Welch,  for  respondent  Tllge.   Mattrice  Rapp,  for  respondent  Grasse. 

Van  Bbttnt,  P.  J.  This  action  was  brought  to  set  aside  a  general  assign- 
ment made  by  the  defendants  Bishop  &  Crawford  to  the  defendant  Grasse. 
and  also  a  transfer  of  outstanding  accounts  executed  and  delivered  by  the  de- 
fendants Bishop  &  Crawford  to  tlie  defendant  Tilge.  Jt  was  claimed  that  the 
general  assignment  and  the  transfer  of  accounts  were  executed  contempo- 
raneously, and  as  part  and  parcel  of  the  same  transaction,  and  with  intent  U> 
violate  chapter  503  of  tbe  L»ws  of  1887,  forbidding  preferences  except  to  the 
extent  of  one  third  of  the  actual  assets  of  a  debtor,  and  that,  therefore,  the 
assignment  as  well  as  the  transfer  is  tainted  with  fraud,  and  must  fall.  It 
appears  from  the  evidence  that  the  transfer  of  accounts  was  executed  and  de- 
livered on  the  lOLh  of  January,  1890,  and  that  the  assignment  was  not  exe- 
cuted nntil  tbe  following  day.  But  It  further  appears  that  the  assignment 
had  been  determined  upon,  on  tbe  day  of  the  execution  of  the  transfer.  It  is 
true  that  the  learned  court  below  refused  to  And  tliat  the  transfer  was  made 
in  conlemplation  of  and  as  part  and  parcel  of  the  making  of  the  general  as- 
signment. But  it  is  apparent  that  this  refusal  may  have  been  based  upon 
tbe  assumption  that,  if  the  assignee  of  ttie  accounts  know  nothing  about  tbe 
■oontemplated  assignment,  it  was  entirely  Immaterial  whetber  such  ussigo- 
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ment  was  contetnplAted  or  not  by  the  assl^inors  at  the  time  of  the  mitking  of 
the  transfer  of  accounts.  I  think  this  view  of  the  law  was  entlrelj  inciir- 
rect,  as  I  shall  attempt  liereafter  to  show,  although  it  seems  to  receive  some 
countenance  from  what  is  said  in  the  cases  of  Berger  v.  Varrelmann,  127  X. 
Y.  281.  27  N.  E,  Rep.  1065,  and  Manning  v.  Beak,  129  N".  Y.  1,  29  N.  B. 
Rpp.  90,  the  decision  in  which  latter  case  was  to  some  extent  founded  upun 
what  was  supposed  to  have  been  decided  in  the  first  case  cited.  It  seems  to 
me  that  it  Is  too  plain  for  argument  that  where  a  party  resorts  to  tricks  and 
devices  to  escape  a  statatory  iimitatlon,  everything  which  is  done  or  performed 
to  carry  out  this  design  is  fraudulent,  and  is  voidable  at  the  instance  of  a 
judgment  creditor.  Tiierefore  if  a  party,  for  the  purpose  of  evading  the 
strictions  of  the  statute  lUmve  referred  to,  resorts  to  the  device  of  a  trans- 
fer of  accounts,  and  then  the  making  of  a  general  assignment,  thereby  giv- 
ing preferences  to  a  greater  extent  than  the  statute  would  allow,  intending 
and  endeavoring  so  to  do,  his  intent  in  the  performance  of  these  various  acts 
is  a  fraudulent  one;  and  a  transfer  to  anybody  excej^  for  value,  by  a  party 
with  a  fraudulent  intent,  is  void,  as  against  his  creditors;  and  tliat,  too, 
whether  the  transferee  was  cognizant  ot  the  fraudulent  intent  or  not.  If,  in 
the  cases  cited,  a  contrary  rule  has  twen  lield,  viz.,  that  In  order  to  invalidate 
a  transfer  given  "merely  as  security,  it  is  necessary  not  only  to  show  that  the 
transferrer  had  a  fraudulent  intent,  but  that  the  transferee  was  cognizant 
thereof,  then  no  force  seems  to  have  been  given  to  the  statute  of  frauds,  as 
it  Is  contained  In  the  Revised  Statutes,  (voIume2,p.  13?.)  Section  1  is  as  fol- 
lows: ''Every  conveyance  or  assignment,  In  writing  or  otherwise,  of  any  es- 
tate or  Interest  in  lands,'  or  any  goods  or  things  in  action,  or  of  any  rents  or 
profits  issuing  therefrom,  and  every  charge  upon  lands,  goods,  or  things  in 
action,  or  upon  tlie  rents  or  profits  thereof,  made  with  intent  to  hindHr,  delay, 
or  defraud  creditors  or  other  persons  of  their  lawful  suits,  damages,  forfei- 
tures, debts,  or  demands,  and  every  bond  or  other  evidence  of  debt  given,  suit 
commenced,  decree  or  Judgment  suffered,  with  A  like  Intentt  as  against  the 
person  so  hindered,  delayed,  or  defrauded,  sh^I  be  void." 

All  that  Is  necessary  in  order  to  make  a  transfer  of  property  or  the  suffer- 
ing  of  a  decree  or  judgment  void,  is  that  it  shall  have  been  made  or  suffered 
with  intent  to  hinder,  delay,  or  defraud  creditors.  Now,  in  case  a  party  con- 
templating making  an  assignment,  for  the  purpose  of  evading  tlie  restrictions 
of  the  assignment  law,  knowingly  makes  transfers  of  his  property  as  seenrity 
to  creditors  in  excess  of  that  wlilch  is  allowed  by  the  assignment  law,  and 
thereby  attempts  to  evade  the  provisions  of  the  statute,  such  transfer  is  made 
with  intent  to  hinder,  delay,  and  defraud  his  creditors;  and  therefore,  under 
the  express  words  of  the  statute,  it  is  void,  whether  the  transferee  has  knowl- 
edge of  such  intent  or  not.  The  only  saving  clause  specified  in  the  statute  is 
th^  contwned  in  section  5,  where  it  is  provided  that  "the  provisions  of  this 
chapter  shall  not  be  construed  in  any  manner  to  impair  the  title  of  a  purchaser 
for  a  valuable  conslUeraiion,  unless  it  shall  appear  that  such  purchaser  had 
previous  notice  of  the  fraudulent  intent  of  liis  immedlale  grantor,  or  of  the 
fraud  rendering  void  the  title  of  such  grantor."  Therefore  the  question  of 
the  Intent  of  the  teansferee  is  only  of  importance  where  he  is  a  purchaser  for 
value,  and  then,  even,  he  is  not  protected  if  he  knew  of  the  intent  of  the 
transferrer.  Therefore  the  confession  of  a  judgment,  or  the  transfer  of  ac- 
counts for  security,  if  made  with  intent  to  evade  the  statute,  is  necessarily 
void;  and  if  a  general  assignment  for  the  alleged  benefit  of  creditors  is  also 
made  as  part  and  parcel  of  this  scheme,  that  must  also  necessarily  fall. 

Jt  Is  entirely  erroneous  to  suppose  that  ttie  citse  of  Berger  v.  Varrelmann  is 
HQ  authority  for  the  proposition  that  an  inb-nt  to  evade  the  statute  bv  the 
confession  of  a  Judgment,  and  then  making  an  assignment,  does  not  invali- 
date the  assignment.  In  the  opinion  of  the  minority  of  the  court  that  posi- 
UoD  is  exprmly  held,  and  nothing  to  the  contrary  can  be  found  In  the  pr»< 
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vailing  opinion.  It  must  l»  borne  in  mind,  In  considering  tbe  qnestion 
Involved  in  that  oue,  that  tiie  action  wan  not  brought  to  set  aside  tbe  assigo- 
menton  the  ground  of  fraud;  but»  on  the  contrary,  was  brought  In  aid  ol 
tlie  Hssigiiment  becausu  of  fraud  on  tlie  assignment,  such  fraud  consisting  of 
the  confession  of  a  judgment  to  Yarrelmann  by  which  preferences  were  given 
beyonil  the  amount  alJowed  by  Uw.  In  such  an  action,  brought  for  the  pur- 
pose of  putting  in  tlie  hands  of  an  assignee  funds  which  iiad  bwn  fraudulently 
abstracted  from  the  estate,  it  was  dearly  improper  to  give  the  relief  of  vacat- 
ing the  assignment  as  well  as  tbe  Judgment.  It  is  a  familiar  principle  that 
where  a  series  of  acta  are  done,  ail  tending  to  one  end,  and  there  is  a  friiudu- 
lent  pnr|)ose  connected  with  any  one  of  them,  such  fraud  permeatra  the  wlwle 
transiictiun;  and  the  fraudulent  intent  vitiates  each  and  every  of  them. 
Now,  in  the  case  at  bar,  if  tills  transfer  of  accounts  to  Xilge  was  made  ia 
contemplation  of  the  proposed  assignment,  and  for  the  purpose  of  evading  the 
UmiUitions  of  the  law,  it  is  entirely  immaterial  whetlier  Xilge  A  Go.  were 
bonajtde  creditors,  and  received  tlie  transfer  in  good  faith,  or  not.  If  llu'Ir 
transferrars  had  a  fraudulent  intent,  it  invalidate  the  transaction.  Without 
expressing  any  opinion  upon  wbatconcliisions  ante  be  drawn  from  tlie  facts  as 
thpy  were  developed  upon  the  trial,  it  appears  to  me  that  tbe  finding  in  r^ganl 
to  the  relation  of  these  transactions  to  each  other  was  made  by  tlie  learned 
judge  below  under  a  misapprehension  of  the  law,  and  that,  therefore,  there 
should  be  a  new  trial  in  order  that  tliis  evidence  should  be  weiglied  unfettered 
by  what  it  was  suiiposed  was  decided  in  the  cases  In  tbe  court  of  ap|H-ats 
above  cited.  The  judgment  sliould  be  reversed,  and  a  new  trial  onlered, 
with  costs  to  the  flnaily  successful  party  to  abide  the  final  event.  All  euucur. 


Stephens  t>.  Hitmphbies. 
(5upr«m«  Court,  Omeml  Term,  First  Department.  November  18, 1883.) 
Bond  on  Appeu. 

Ad  appeal  from  an  order  directing  a  resale  of  premises  which  have  been  sold  un- 
der mortgage  foreolOBure  ia  not  within  the  provisioos  of  Code  Civil  Frmx  i  133), 
which  requires  the  court,  in  appeals  from  JudgmentBdireating  foreolosore  and  sale 
of  real  property,  to  fix  the  amount  of  an  andert^lng  to  st^  exeeuUoa  of  the  jnd^ 
ment  pending  appeaL 

Appeal  from  special  term,  New  Yo^  county. 

Action  by  Melvin  iStephens  against  Robert  Lewis  Humphrtee,  impleaded, 
etc.  Appeal  from  an  oi-der  denying  defendant's  motion  to  Ax  tbe  amount  ol 
an  undertaking  under  Code  Civil  Proc.  §  ISill.  Afllrmed. 

Argue>l  liefure  Van  Brunt,  V.  J.,  and  O'Brien  and  Lavbekob,  JJ. 

John  K.  Van  Ness,  for  appellant.    Smith  A  White,  for  respondent. 

liA^vnRNCE,  J.  We  agree  with  the  learned  counsel  for  the  respondent  that 
section  ItXiV  of  tbe  Code  of  Qivll  Procedure  does  not  apply  to  this  case.  Tbe 

>  Code  Civil  Froe.  1 1831,  provides:  "If  tbe  appeal  la  taken  from  a  jndgmeut  which 
entitles  the  respondent  to  tbe  Immediate  possession  of  real  proper^,  or  frvni  a  judg- 
ment or  order  directlufi:  the  sale  or  the  delivery  of  possession  of  real  property,  it 
do<!9  not  stay  the  execution  of  the  judgment  or  order  until  the  appellant  gives  a  writ- 
ten undertaking  to  tbe  effect  that  be  will  not,  while  In  possession  of  the  property,  oom- 
mit  or  suffer  to  be  committed  any  waste  thereon;  and  that,  if  tbe  Judgment  or  order  is 
affirmed,  or  tbe  appeal  is  dismissed,  ho  will  pay  the  value  of  tbe  use  and  occupatioa  at 
the  property,  or  tbe  part  thereof  as  to  wbich  the  judgment  or  order  is  afSrmed  from 
the  time  of  takrng  the  appeal  until  the  delivery  of  the  possession  thereof,  purauaDt  to 
the  judgment  or  order,  not  exceeding  a  specified  sum,  fixed  by  a  judge  of  tne  court  be- 
low. But,  if  the  judgment  directs  a  foreclosure  and  sale  of  real  property  mortgaged, 
an  undertaking  Is  sufficient  to  stay  tbe  execution  of  tbe  judgments  which  is  to  tbe 
etfeot  that,  if  the  judgment  la  affirmed,  or  the  appeal  It  diamused,  tbe  appellant  will 
puy  any  deflcienoy  which  may  occur  nncm  tlte  sale  In  discharging  the  aura  top^wbiob 
tbe  sale  Is  directed,  with  interest  and  tbe  costs,  and  all  exnenses  cbargeable  against 
the  proceeds  of  tbe  sale^  not  exceeding  a  specdfied  son,  flxM  liy  a  judge  of  the  oouit 
baloff. " 
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appeal  is  Dot  from  a  Judgment  directing  a  fdreclosure  and  mle  of  real  prop- 
erly. The  security  up4>n  tlieappeal  from  the  jiiclgmt>nt  has  already  been  fixed 
on  the  appeal  to  the  cuurt  of  appeals,  and  the  judgment  lias  been  affirmed  by 
that  court.  31  X.  E.  liep.  625.  This  is  an  appeal  from  the  order  of  the  spe- 
cial term,  denying  a  motion  made  by  the  appelliint  that  the  court  fix  the  secn- 
rity  to  be  given  on  a  furmw  appeal  takea  by  him  from  a  portion  of  the  order 
directing  a  resale  of  the  premises  mentioned  in  the  judgment,  ami  requiring 
the  appellant  to  pay  certain  expenses  therein  mentioned.  Thut  onier  was 
made  long  after  the  entry  of  the  judgment,  which  wa*  finally  arlirmed  by  the 
court  of  appeals,  and  the  appeal  does  not,  therefore,  full  within  eitlier  of  the 
provisions  of  section  1331.  We  are  therefore  of  the  opinion  that  the  order 
below  should  be  affirmed,  with  costs  and  disbursements.   All  concur. 


Crooks  o.  Second  Ave.  B.  Co. 

{Supreme  Court,  Oenernl  Teim.  First  Department   November  18, 1893.) 

1.  HonsB  JLTSjy  Street  Railboads — Injuries  to  Passenoerb. 

Id  an  action  against  a  Btreet-railroad  company  to  recover  for  iojurles  alleged  to 
have  been  rausra  by  the  negligence  of  the  driver  of  a  oar  on  whlcb  ptaintiff  was  a 
passenger.  In  handling  the  brake  and  in  driving,  wbereby  the  car  sustained  a  shock, 
and  plaintiff  was  thrown  therefrom  and  injured,  hefcl,  that  a  chareo  which  took 
away  from  the  jury  the  question  of  whether  the  driver  was  negligent  after  plain- 
tiff was  thrown  from  ttie  car  was  proper,  since  tho  ocnnpiiUiit  raised  no  such  ques- 
tion. 

8.  PLBADi:tO— AHBNDUENT — IXDEFIKITB  MOTIOM. 

in  an  action  against  a  streets  railroad  company  for  personal  Injuries,  a  motion  by 
plaintiff,  at  the  close  of  the  testimony,  "to  amend  the  complaint  to  conform  to  the 
evidence  so  far  as  to  allow  the  plaintiff  every  possible  advantage,  under  the  dtx'i- 
•loDS,  upon  the  evidence,  upon  the  question  of  fact  as  bearing  upon  the  defendani's 
oegligonce  and  the  pluiutifT's  want  of  contributory  uegiigonce, "  Is  properly  denied, 
on  the  ground  that  it  is  too  indefinite. 

App<'al  from  circuit  court.  New  York  county. 

Action  fur  personal  injuries  by  Thomas  Ciooks  against  the  Second  Avenue 
Railniiid  Company.  From  a  judgment  entered  UfXin  a  verdict  for  defendant, 
and  from  an  order  denying  a  motion  for  a  new  trial,  plaintiff  appeals.  Af- 
firmed 

Argued  before  Van  Bruih',  P*  J.,  and  O'Bkien  and  Lawkenge,  JJ. 
A.  a.  Vandei-poelt  for  appellant.   Merrill  di  Jiogerst  {Payaon  MerriU,  of 
connsel,)  for  respondent. 

Van  Brunt,  F.  J.  This  action  was  brought  to  recover  damages  for  per- 
sonal injury  sustained  by  the  plaintiff,  upon  tlie  ground  uf  the  alleged  w^Vx- 
gpnce  uf  the  deftindant.  Tlie  cause  of  action  set  out  in  the  complaint  wiis 
that  tlie  plaintiff  was  a  pnssenger  upou  one  of  the  cars  of  the  defendant,  and 
that  he  Wii9  negligently  caused  tu  be  thrown  from  the  platrorm  uf  sikid  car  by 
the  ne^^ligeiit  use  of  the  linike  by  the  servant  of  the  dei'endiint,  tlie  drivt- r  of 
the  horses  attached  to  the  ciir.  as  well  as  by  the  careless  and  negligent  driv- 
ing of  said  lior.se.'i  by  said  diiver.  \>y  which  a  shock  was  given  to  snid  car  wiiicli 
caused  the  plaintilT  to  be  thrown  from  said  platform,  and  to  tie  so  thrown  as 
to  bring- his  leg  under  the  wheels  u:  the  car,  wliere  it  was  so  injured  tliat  it 
was  required  to  be  amputated.  Upon  the  trial  tlie  plaintiff  gaveevideme 
tending  to  show  that  lie  wa^  upon  the  front  platl'orm  of  the  car.  nnd  that 
Willie  he  was  turning  round  to  pay  his  fare  to  the  conductor  the  car  stopped 
of  H  sudden,  or  gave  a  sudden  jerk,  and  he  wan  thrown  over  the  da»hii<iard 
upon  the  tracer  of  one  of  the  homes,  and  that  tii-'  car  then  suddenly  starti-d, 
pulling  him  al'mg  nlwut  10  feet,  when  he  was  run  over,  'i'lie  defendant, 
upon  the  other  hand,  gave  evidence  tending  to  show  thatthecar  was  pro> 
ceediDg  at  its  ordinary  rate,  and  the  plaintiff  fell  off  the  car.  scemin;;  per- 
fectly helpless,  and  that  there  nras  no  sudden  jerlcing  of  the  car  which  caused 
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tiie  accident;  that  the  plaintiff  did  not  fall  from  the  dashboard,  bat  fell  off  the 
step;  and  that  the  car  was  stopped  as  soon  as  pouible  after  be  fell. 

At  the  oloae  uf  the  testimony  the  platnlifl  asked  the  court  "to  amend  the 
complaint  to  conform  to  the  evidence  so  far  as  to  allow  the  plaintiff  every 
possible  advantage,  under  the  decisions,  upon  the  evidence,  upon  the  question 
of  fac^  as  bearing  upon  the  defendant's  negligence  and  the  plaintlff'a  want  of 
contributory  negligence."  This  motion  was  denied,  and  in  submitting  the 
case  to  the  jury  the  simple  issue  presented  was,  was  the  plaintiff  thrown  from 
the  platform  of  Uie  car  through  the  negligence  of  the  driver  in  handling  the 
bralEe,  or  In  so  driving  the  car  that  a  sudden  jerk  was  produced?  The  ques- 
tion as  to  whether  the  driver  was  negligent  after  the  plaintiff  was  thmwn 
from  the  car  was  taken  away  from  the  cooaideratlon  of  tiie  jury.  To  the 
charge  no  exception  was  taken,  and.  the  jury  having  rendered  a  verdict  in 
favor  of  the  defendant,  from  the  judgment  thereupon  entered  this  appeal  is 
taken. 

We  see  no  errors  which  call  for  a  reversal  of  the  judgment.  The  refusal 
to  allow  the  amendment  In  the  iadeflnite  terms  asked  for  was  clearly  proper. 
The  chdm  that  Is  now  presented  that  the  court  erred  in  taking  away  from  the 
jury  the  qnestion  of  the  negligence  <tf  the  driver  after  the  plaintiff  was 
thrown  from  the  car  cannot  be  snstained,  both  because  such  disposition  of 
the  case  was  acquiesced  in  upon  the  trial,  and  also  because  no  snch  issue  was 
presented  by  the  pleadings.  The  plaintiff  had  alleged  distlnoUy  and  witli 
particularity  In  what  the  negligence  of  the  driver  consisted;  and  this  was  tlie 
issue  which  was  presented  by  the  pleadings,  and  which  the  defendant  was 
railed  upon  to  meet.  The  sug^stion  uf  negligence  after  the  platnUff  had 
fallen  from  the  car  seeuis  to  iiave  been  an  afterthought,  and  therefore  there 
was  nothing  to  present  to  the  jury  in  respect  tliereto.  We  see  no  reason  for 
interfering  with  the  judgment,  and  the  judgment  should  be  affirmed,  with 
costs.   Ail  concur. 


HOHBTER  e.  ISeyr  Jeksbt  Shbef  &  Wooi.  Go. 

(5uprem«  Court.  Oetural  Term,  Fmt  Department  November  18,  UOL) 

1.  Sbcoitdabt  Btidbkob — Failubb  to  Proddcb  Papebs  Cajxbo  for. 

Where  a  propcMed  contract  in  wrltlog  is  delivered  by  plalotlfl  to  defendant,  on 
whom  notice  to  prodnce  U  serred.  on  wlure  to  prodnoe  It  plaintiff  tm  entitlea  to 
IntrodQoe  an  alleired  copy  thereof,  and  to  show  by  par<d  arldenea  that  the  co^  is 
sabitantlally  like  the  origlnaL 
S,  Bams— HARia.BS8  Ehbob. 

Where  saoh  evidence  Is  properly  admitted,  tt  Is  harmless  error  that  the  same 
evidence  was  first  admitted  improperly  before  proper  foundation  laid,  andatriokes 
out. 

Action  os  CoimtAOT— Bvidbncb— Motiok  to  Stkixb  out. 

Plaintiff,  in  an  action  on  the  oontraoth  introduced  a  copy  of  the  first  propositioo, 
the  copy  tieing  dated  Jane  25th  and  tlie  original  June  id;  also  a  telegram  dated 
June  3d  from  defendant  accepting  the  proposition.  Held,  that  a  motion  to  strike 
out  the  telegram,  because  of  the  dlserepanoy  in  the  date  of  tlM  teiaBram  and  the 
copy,  was  properly  overruled. 
4,  Bbvibw  on  Appbal—Statbhbrt  or  Evidbhob. 

Where  the  case  contains  no  statement  that  all  the  evidence  given  at  the  trial  Is 
oontained  therein,  the  facts  are  not  before  the  general  term  for  review.  ' 
&  Bamb— MonoN  TOB  Nbw  Tbiau 

To  bring  up  a  case  for  review  oi^he  facts,  there  must  be  an  appeal  from  the  or- 
der denying  a  new  trial. 

Appeal  from  special  terra,  New  York  county. 

Action  by  Atvy  W.  Homeyer  against  the  New  .Jersey  Sheep  &  Wool  Com- 
pany on  a  contract.  From  a  judgment  for  plaintiff,  defendant  appeals.  At- 
flrmed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Bribn  and  Pattersox,  JJ. 
William  J?*  Handel,  for  appellant.   /*.  Q,  Xckerton,  for  respondent. 
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O'Brien,  J.  The  action  was  to  recover  8743.75,  the  amount  of  the  con- 
tract price  for  boring  a  well  175  feet  deep,  and  furnishinf;  materials  in  con- 
nection therewith.  On  the  part  of  plaintiff  evidence  was  given  tending  to 
show  that  the  vrork  was  done  and  material  famished  In  accordance  with  the 
contract  alleged  in  the  complaint;  and  the  question  at  issue,  as  presented  by 
testimony  offered  by  defendant,  was  whether  or  not,  as  part  of  the  agreement, 
the  contractors  were  to  put  down  a  well  that  would  famish  75  gallons  of  wa- 
ter a  minute.  Some  evidence  was  also  given  by  the  defendant  tending  to 
sbow  that  the  well  was  to  be  completed  within  80  days;  but  any  variance  in 
respect  to  time  of  completion  is  not  material  to  be  considered,  as  no  defense 
was  placed  upon  this,  nor  was  any  ])olnt  made  of  it  on  the  trial.  The  court, 
in  a  charge  to  which  no  exception  was  taken,  fairly  presented  for  the  jury's 
determination  the  question  as  to  what  was  the  contract  between  the  parties, 
which,  upon  conflicting  testimony,  was  resolved  in  tevor  of  the  version  con- 
tended for  by  plaintiff.  Upon  this  appeal,  the  defendant  insists  that  its 
motion  todiamlBS  the  comphiint  at  the  conclusion  of  plaintiff's  case  should 
have  been  granted,  for  the  reason  that  the  burden  placed  upon  the  plaintiff, 
of  establishing  the  specific  contract  s^  forth  in  the  complaint,  had  not  bt-en 
sustained.  It  was  al»>  urged  that  the  verdict  of  the  jury  was  contrary  to  the 
evidence  in  the  case.  In  addition  to  these  two  questions,  which  relate  to  the 
merits  of  the  controversy,  two  other  reiisons  are  asslgnpd  for  a  reversal  oi  thn 
judgment,  growing  ont  of  exceptions  taken  to  the  admission  in  evidence  of 
two  exhibits  offered  by  the  plaintiff.  One.  (plaintiff's  Exhibit  A.)  when  first 
offered,  was  improperly  admitted,  because  no  sufficient  foundation  had  been 
laid  for  its  introduction.  Thereafter,  however,  the  court  struck  it  out,  and 
it  was  finally  admitted  when.  In  the  opinion  of  the  court,  a  proper  foundation 
liad  lieen  made.  ■  The  most  serious  question  in  the  case  turns  upon  the  point 
as  to  whether  it  was  error  to  admit  finally  this  exhibit,  which,  it  was  claimed 
by  the  plaintiff,  was  a  copy  of  the  originiU  proposition  accepted  by  the  defend- 
ant, and  which  eonatituted  the  agreement  upon  which  the  right  of  action  de- 
pends. The  contractor's  testimony  was  to  the  effect  that,  prior  to  June  2d* 
the  original,  of  which  this  Exhibit  A  was  snbstantinlly  a  copy,  was  delivered 
to  and  left  with  the  defendant.  The  bookkeeper  of  the  plaintiff  stated  that 
he  went  with  one  of  the  cutiti-acfcors  to  the  place  of  business  of  the  defendant 
in  Jersey  City,  upon  which  occsaion  the  contractor  introduced  the  subject  of 
receiving  the  acceptance  of  hfs  proposition,  which  Mr.  FIdcock,  one  of  the 
officers  of  the  defendant,  stated  had  been  misled;  that  it  was  then  suggested 
tbat  a  new  one  be  written  up,  which  was  tlien  and  there  done;  and  Mr.  Fid- 
cock  stated  tlut  it  was  satisfactory,  and  that  he  would  keep  it.  and  have  his 
**typewrlter  write  It  off  on  the  machine,  and  mail  it  to  Mr.  Gonlan  [tlie  con- 
tractor] at  Newark."  When  asked  if  he  could  remember  thecontenlsof  that 
pa{)er  written  at  the  defendant's  place  of  business,  he  stated  that  he  had  a 
fair  recollection  of  it;  and,  when  asked  if  the  plaintiff's  Exhibit  Acorre* 
aponded  with  the  paper  left  with  defendant,  he  answered  tluit  it  corresponded 
in  price,  and  in  depth  limit,  and  In  the  material;  and  be  further  stated  that, 
to  the  best  of  liis  recollection,  it  was  a  copy  of  it.  It  further  appears  that 
the  defendant  was  requested  to  produce  the  original,  and  resort  to  tliis  sec- 
ondary evidence  contained  in  Exhibit  A  was  only  due  to  their  refusal  to  pro- 
duce the  original. 

Wo  take  it  that  the  law  is  well  settled  that  where,  as  here,  a  proposition  In 
writing  ia  delivered  to  and  left  with  a  defendant,  upon  whom  notice  to  pro- 
duce is  served,  a  failure  to  produce  such  original  paper  entitles  the  plaintiff 
to  resort  to  secondary  evidence;  and  therefore,  if  no  more  certain  or  definite 
proof  was  available,  resort  might  be  had  to  parol  evidence  for  this  purpose. 
Here,  however,  was  a  paper  which,  according  to  the  testimony  of  these  twp 
witnesses,  was  stated  by  one  to  be  substantially  a  copy  of  the  original  prop- 
osition, and  by  the  other  to  be  substantially  a  copy  of  the  second  proposUiODt 
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also  left  with  the  defendant;  and  the  link  showing  the  similarity  betn-cen  the 
first  and  second  propositions  in  writing  left  with  the  defendant  is  supplied 
by  the  testimony  of  the  contractor,  who  suys  tliey  were  mitde  on  the  same 
form,  and  were,  with  the  exception  perhaps  ot  some  words,  exact  and  sub- 
stantia) fae  simflea. 

Wliile,  therefore,  the  admission  of  this  exhibit  originally  may  have  been 
error,  it  was  harmlesst  because  it  was  stricken  out,  and  not  flnnlly  admitted, 
until  the  evidence  entitling  it  to  be  referred  to  as  secondary  evidence  wai 
presented.  The  second  exhibit  (B)  called  in  question  was  a  telegram,  dated 
June  2, 1890,  as  follows:  "Have  concluded  to  accept  your  offer.  Commence 
at  once.  Nkw  Jrbskt  Shecp  &  Wool  Cohfant."  Tliough  no  objection 
was  made  when  the  telegram  was  offered  and  admitted  in  evidence,  defend- 
ant's counsel  subsequently  moved  to  strike  it  out  on  the  ground  "that  It  was 
oftered  in  evidence  as  an  aMseptance  of  the  proposition  which  show  on  their 
[si':']  face  the  fiilslty  of  it."  This  motion  is  not  only  grammatically  and 
formally  bad.  but  It  la  scarcely  Intelligible.  We  may  assume,  however,  that 
the  difference  in  date  between  the  proposition,  which  was  dated  Juna25ih, 
and  this  telegraphic  acceptance,  which  was  dated  June  Sd,  is  the  |Ktint  the 
appellant  desired  to  make.  This  discrepancy  in  dates  was  exphiined  by  one 
of  the  contractors,  who  testified  that  the  first  proposition  submitted  to  the  de- 
fendant was  prior  to  June  2d,  and  that,  upon  the  defendant's  ufflcer.  I^cock, 
informing  him  that  it  had  been  raislald,  the  second  one  was  made  out  on  or 
about  the  25th  of  .lune,  upon  which  day  it  whs  dated,  and  left  with  the  de- 
fendant. This  tallies  with  tlie  testimony  of  the  bookkeeper,  who,  in  his  tes- 
timony already  referred  to,  exj^ains  thu  reason  for  the  giving  of  this  second 
proposition.  If,  th-refore,  we  have  apprehended  the  point  presented  by  ap- 
pellant in  regard  to  tills  telegram,  we  think  we  have  furnished  the  answer. 

This  leaves  the  two  questions  most  strongly  urged  upon  this  appeal, 
namely,  the  denial  of  the  luotlun  to  dismiss  tiie  complaint  for  insufficient  evi- 
dence; and  the  denial  of  defendant's  motion,  after  the  verdict  in  plaintiff's 
favor,  to  set  the  same  aside,  because  contrary  to  the  weight  of  evidence. 
The  case  contains  no  statement  that  all  the  evidence  given  upon  the  trial  is 
contained  within  it.  The  facts  are  not,  therefore,  befnre  the  general  term  for 
review.  The  only  questions  are  those  of  law.  Aldridge  v.  Aldridge,  120  N. 
Y.  6U.  24  X.  E.  Kep.  1022;  Cheney  v.  Railroad  Co.,  IS  Hun,  415;  Clafiin  v. 
Flndi,  (Com.  PI.  N.  Y.)  13  N.  Y.  Supp.  269.  Itls  to  be  further  noticed  that, 
attliongh  a  motion  for  a  new  trial  was  m:tde,  no  order  denying  the  same  was 
ever  entered,  and  no  appeal  from  such  an  order  is  before  us,  the  appeal  being 
only  from  the  judgment.  A  denial  of  a  motion  for  a  new  trial  is  nut  the 
subject  of  an  exception,  and  such  an  exception  presents  no  question  of  fact 
for  review  upon  appeal  from  the  ju'lj^menl.  To  bring  up  the  case  for  re- 
view uponthH  facts,  there  must  b*  an  apiieal  from  the  order  denying  the  mo- 
tion for  a  new  trini.  Tlie  only  mo^lo  in  whi.-h  the  facts  can  be  brought  be- 
fore tlie  general  term  for  review  is  by  appeal  from  order  of  special  term 
or  circuit  granting  or  refueling  a  new  trial.  Matthewt  v.  Meyberg.  X. 
Y.  666;  Boos  v.  Insurance  Co.,  Qi  N.  Y.  2U6;  Dillinghatn  v.  ftoc/e,  (Sup.) 
17  N.  y.  Supp.  879. 

The  procedure  necessary  to  present  questions  for  review  upon  appeal  has 
been  so  frequently  formulated  as  to  now  make  it  ap[>ear  a  needless  repeti- 
tion. But,  for  the  reason  that  upon  so  many  appeals  it  is  lost  sight  of,  it 
it  would  seem  necessary  from  time  to  time  to  repeat  it.  with  a  view,  if  jiossi- 
bJe,  of  savins;  appellants  from  falling  into  ths  same  errors  as  the  appellant 
here,  of  urging  questions  tliat  cannot  be  considered  l>ecau3e  not  presented 
npon  a  proper  record.  The  exception  taken  by  the  defendant  to  t)ie  denial 
qif  its  motion  to  dismiss  tlie  complaint  presents  a  question  of  law  as  to 
whether  tliere  were  sufficient  facts  tending  to  prove  a  cause  of  action  which 
requires  tliat  they  should  be  examined  in  order  to  make  a  diaposiliua  thereof. 
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For  this  purpose  it  is  unnpcesanry  tbat  h  statement  should  be  made  In  the 
record  tliat  it  cotit»ins  all  tlie  evidence,  becanse  the  question  thas  presented 
could  as  well  be  determined  upon  a  bill  of  exceptions  as  upon  a  record  of  the 
enthv  case.  Were  the  question  to  be  presented  a  bill  of  exceptions,  it 
wotikl  then  be  the  duty  of  the  plaintiff  to  see  that  all  the  testimony  which  he 
regarited  as  essential  to  establish  a  prima  facie  case  was  inserted  therein. 
So  wliere  a  case  and  exceptions  un  appeal  are  presented,  as  here,  and  an  ex- 
ception is  taken  to  the  denial  of  a  motion  to  dismiss  the  complaint  on  the 
ground  that  the  cause  of  action  alleged  in  the  complaint  haa  not  been  proven, 
we  are  to  assume  that  all  the  testimony  relevant  and  necessary  to  show  that 
the  denial  of  such  motion  was  correctly  made  is  before  us.  Ttiis  requires 
tbat  we  should  examine  the  testimony  offered  by  the  plaintifT,  fur  the  pur- 
pose or  determining  whether  the  motion  to  dismiss  the  complaint  was  prop- 
erly denied.  This  we  have  done,  and  taking  the  defendant's  version  of  what 
'the  contract  was  t>etween  the  parties,  and  of  the  manner  in  which  the  same 
was  fulfilled,  we  fail  to  find  any  fatal  variance  between  the  allegations  of  the 
complaint  and  the  proof  offered  in  support  thereof,  or  any  such  insufficiency 
in  making  out  a  j7r£ma/ac£e  case  as  would  have  justihed  the  trial  judge  in 
granting  the  motion  for  a  dismissal.  We  are  of  opinion,  therefore,  that  the 
Judgment  appealed  from  shoald  be  affirmed,  with  coats.  All  coDoar. 


Kings  County  Bank  of  Brooklyn  v.  Dougherty. 

(Supreme  Court,  Oeiternl  Term,  First  Depttrtnunt.   November  18, 1S0&) 

DiscoveRr — To  Prsvare  Defessb— Affidavit. 

In  an  action  against  the  indoraer  of  a  note  defendant  aaked  for  a  discovery  and  in- 
spection of  plaintiff's  books,  stating  in  his  affidavit  that  he  bad  received  no  value 
for  the  note,  and  that  defendant  had  paid  no  value  therefor;  that  plaintiff's  books 
would  show  these  facts:  and  that  defendant  could  not  prove  them  without  such 
discovery  and  inspection.  These  statements  were  supported  by  the  affidavit  of  an 
expert  accountant,  who  bad  previously  made  a  partial  Inspection  of  platotUt's 
books.  Bebi,  that  anffiulent  cause  was  shown  for  a  discovery,  and  that  a  state- 
ment of  other  facta  upon  information  and  belief,  in  defendant's  petition,  waa  not 
fatal  thereto. 

Appeal  from  apedal  tenn.  New  York  county. 

Suit  on  a  note  by  the  Kings  County  Bank  of  Brooklyn  against  Edward  J. 
Dougherty.  Defendant  applied  for  an  order  for  a  discovery,  inspection  of 
plaintiff's'  books,  and,  from  an  order  denying  such  Inspection,  be  appeals. 
Reversed. 

Defendant's  petition  for  discovery  and  inspection  of  plaInti£F's  books  stated 
that  he  had  received  no  value  for  the  note  sued  on,  and  tliat  plaintiff  had  paid 
no  value  therefor;  that  plaintifTs  books  would  show  these  facts;  ttiatdefend- 
ant  had  no  other  means  of  proving  them;  and  that  the. evidence  of  such  facta 
was  necessary  to  a  defense  of  the  action,  and  that  the  examination  asked  was 
intended  for  use  on  the  trial  of  the  action. 

Argued  before  O'Brien  and  BARRt?rr,  JJ. 

HUUrtth  (C  Jiarher,  {John  J.  Adaaut  of  counsel,)  fOT  appellant  ffood- 
/-<sA,  Dmdjf  cfr  ffoodrioh,  {Avery  F.  Cu$hman,  of  counsel,)  for  respondent. 

Per  CURiAif.  Upon  examining  the  petition,  supplemented  by  the  affidavit 
of  the  attorney  at  law  and  expert  act-'ountant,  we  think  a  proper  case  was 
made  out  for  the  granting  of  the  order  for  an  inspection  of  the  plaintiff's 
iMwks.  Theohjeptlon  that  the  petition  is  in  part  based  upon  information  and 
beli^  is  not  fatid.  for  the  reason  tliat  the  essentitil  averments  are  stated  pos- 
itivelj.  and  receive  supp  ort  from  the  accountant,  who,  in  the  examini^on 
abeady  made  in  action  No.  1,  states  the  condition  of  the  account  of  Olulia 
Brandeis  with  the  bank,  and  the  necessity  for  requiring,  in  order  that  the 
dflfondant  might  obtain  the  information  requisite  for  his  defense,  a  further 
v.20N.Y.B.no.l4 — 52 
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ezamlOBtion  than  that  accorded  by  the  former  tnder  ci  discoTery.  which  lim- 
ited the  period  over  which  the  ezamliutloii  shoold  eidend.  We  think.  tlMie> 
fore*  that  the  <ader  appealed  from  shoald  be  revened.  with  SIO  coets  and 
dlsbursi'ments,  and  upon  the  settlement  of  the  order  counsel  will  be  afforded 
an  opportunity  of  presenting  their  vlem  as  to  the  extent  of  the  eTamlnaliion. 


In  r»  Mbtbofolitan  Ei,.  Bt.  Go.  et  ol. 
In  re  Jones  at  aL 
(Supreme  Court,  Getural  Term,  Flrat  Departmmt.  Ifovembar  iS,  latlL) 

PBionoa  iR  Cini.  Cabbb— StipuijATIohb. 

An  injunction  ftod  damaffe*  were  granted  plaintiff  agalnat  a  atreet-rallw^  eoB- 

GDj  for  bnildiog  its  road  in  front  of  piaintlfl's  proper^.  As  a  condition  tor  ataj- 
j  the  injunction  pending  an  appeal  by  defendant  oompany,  the  court  raanized 
dwendant  to  Btlpulate  that  it  wonla  <*oonteet  the  plalntllTe  right  oa^  la  tma  ao- 
tton. "  Aftarwarda  the  judgmrat  was  Terened,  and  a  new  telal  waa  gmtta^ 
Beld,  (hat  daiandaat  waa  ooneluded  by  auoh  stqialatlon  from  prooeedlng  to  omt 
dema  plalntliPs  easements  In  the  street 

Appeal  from  special  term*  New  York  oounty. 

Api^cation  by  the  Metropolitan  Elevated  Hallway  Company  and  anotba 
for  the  appointment  of  commissioners  of  appraisal  to  condemn  land  in  tfaa 
city  of  New  York.  The  application  was  denied,  and  petitionera  a^eaL 
Alflrmed. 

For  former  reports,  see  18  N.  Y.  Sapp.  158;  18  K.  Y.  Supp.  899. 
'  Argued  before  Y&k  Bbv2(t.  P.  J.,  and  O'Bbibn  and  Lawbehob,  JJ. 

Davtea  A  SapaUot  (JtUian  T.  Davia*  and  Alex.  B,  Xtrman.  of  connsd.)  foe 
appellant.    W»  S,  Pes&Aam.  for  respondent. 

O'Bbieh,  J.  The  American  Bank-Kote  Company  brought  an  action  against 
the  railway  company  for  an  injunction  ami  damages.  This  action  proceeded 
to  judgment  of  injunction  and  for  damages,  from  which  defendants  appealed 
to  the  general  term  of  this  couit.  Fending  appeal,  the  railway  company  ap- 
plied for  and  obtained  a  stay  of  ttie  InJuncUon,  upon  condition  of  their  enter- 
ing Into  the  following  stipulation,  which  wus  duly  made:  **Aa  a  condition 
of  obtaining  the  stay  of  the  Injunction  contained  in  tlie  judgment  banin, 
imposed  upon  these  defendants  by  an  order  entered  herein  on  the  HLh  day  of 
October,  1890.  and  solely  under  compulsion  of  the  said  order,  the  defendants 
above  named,  and  each  of  tliem.  hereby  stipulate  tbat  they,  or  either  of  tbem. 
will  not  institute  or  prosecute  any  proceedings  to  condemn  the  propwfy  de- 
8crll>ed  In*  the  complaint  herein,  pending  the  stay  granted  by  this  order;  and 
tbat  they,  and  encfa  of  tliem.  will  contest  the  plaintifi'a  riglita  only  in  this 
action,  and  that  they  will  prepare  a  case  on  appeal  at  once."  The  general 
term  reversed  ttie  judgment  against  tbH  railway  oompany,  and  ordered  a  new 
trial,  and  thereafter  the  company  made  their  motion  for  the  l^>polntment  of 
commissioners  of  appraisal,  wtiich  was  denied  upon  the  ground  that  they  had 
expressly  stipulaled  that  they  would  not  contest  the  plaintiff's  rights  except 
In  the  action,  and  tbat  this  stipulation  debarred  them  from  pursuing  the  pro- 
ceeding to  condemn.  We  are  referred  to  many  canons  of  construcUou  rdab- 
ing  to  stipulations  and  statutes  where,  by  reason  of  their  wording,  the  mean- 
ing is  obscure  or  doubtful,  Sucli  rules  are  only  useful  where  the  language 
itself  Is  not  clear,  and  where  no  mure  certain  means  of  arriving  at  the  true 
intent  and  meaning  of  tlie  stipulatiou  or  statute  are  available.  The  language 
of  the  stipulation,  the  terms  of  which  are  sought  to  be  brought  in  question,  is 
clear  and  unambiguous,  and  accords  with  the  view  taken  by  the  learned 
Judge  at  special  term,  ttiat  the  petitioners  are  precluded  by  such  stipulation 
from  proceeding  to  have  comoiissioners  of  appraisal  appointed,  or  from  pro- 
ceeding io  any  manner  except  to  conU  st  the  rights  of  the  American  Bank- 
Note  Company  in  the  »ctiun  brought  by  it.  We  are  of  opinion,  tiierefore. 
that  the  order  appealed  from  sliould  be  affirmed,  with  ousta.   All  concur. 
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Ahbrioak  Bank-Xotb  Go.  «.  Manhattan  Bt.  Oo.  tt  of, 
tSupreme  Court,  Oenrral  Term,  Fint  Department  November  18, 1899.) 

pBACnCB  IH  Cim.  CaSBB— 8TIPUIU.TI0N8— ESTOFPBI,  TO  DmST  VAIiIDITr. 

Where  the  oourt  required  defendants  to  stlpalate  that  they  "would  contoBt  the 
plaintilTs  rights  only  In  Uils  action, "  as  a  oonditlon  precedent  to  granting  a  stay  of 
an  Injunction  pendtog  ao  appeal,  the  defeadanta,  uring  obtained  the  stay  of  the 
Injunction,  oannot  say  that  toe  court  had  not  the  power  to  impose  sucti  a  oondlttoa. 

Appeal  from  special  term.  New  York  coonty. 

Action  by  the  Amerioan  Bank-Note  Company  against  the  Hanbattan  Ball- 
wajr  Company  and  others  to  reoorer  damages  for  bnUding  railway  in  front  of 
plaintiff's  property  and  for  an  injantAioo.  From  an  order  req airing  atipalar 
Uon  as  condition  of  granting  sti^  of  Injunotion  pending  a^eal*  the  defend- 
ants appeal.  Affirmed. 

For  former  reports,  aee  18  N.  Y.  Supp.  935.  in«m.;  19  K.  Y.  Sapp.  1000. 
tnem. 

Argued  before  Yan  Bbunt.  F.  J.*  and  O'Bbien,  J. 
J>av(t$  A  Bapallo,  IJviian  T.  HaviM  and  AUsoamder  8*  Lpman,  ot  eoon- 
sel.)  for  appellants.   Poekham  A  TyUr,  {W.  Q.  Ptakham,  of  oounsel,)  for 

respondent. 

O'Brien,  J.  The  facts  connected  with  the  giving  of  the  stipulation,  and 
the  stipulation  itself,  are  stated  in  the  opinion  herewith  handed  down.  In 
re  Metropolitan  Ry.  Co.,  20  N.  Y.  Supp.  818.  The  principal  insistence  upon 
this  appeal  Is  that  the  court  had  no  power  to  compel  the  railway  company  to 
give  a  stipulation  which  would  deprive  it  of  the  right  of  eminent  domain  be- 
yond the  life  of  the  Judgment  appealed  from,  and  that,  though  it  be  conceded 
that  the  court  had  such  power  to  exact  it,  it  was  inequitable  and  an  abuse  of 
discretion.  In  this  connection,  liowever,  it  should  be  remembered  that  the 
defendant  was  applying  to  the  judge  for  a  favor;  and  we  are  referred  to  no 
reiison  or  authority  which  would  prevent  a  court  or  Judge  from  imposing 
conditions,  no  matter  how  onerous,  as  a  consideration  for  granting  a  stay  pend- 
ing appeal.  It  was  entirely  competent  for  the  defendants,  when  the  terms 
were  made  known,  not  to  accept  the  same.  But  we  fail  to  see  how.  after 
having  taken  advantage  of  the  favor  granted,  they  can  now  refuse  to  comply 
with  the  stipulation  Imposed  as  a  condition  for  the  granting  of  such  a  favor. 
This  view  is  inconsistent  with  our  right  to  pass  upon  the  hardship  or  the  in- 
equitable claim  urged  against  the  stipulation.  Ml  the  facts  were  before  the 
judge,  and,  whatever  our  view  might  be  in  referenco  thereto,  we  would  not 
be  justified,  after  the  railway  company  has  accepted  of  th»  benedts.  to  absolve 
It  from  the  obligations  imposed  by  the  judge.  We  think,  therefor^  that  the 
order  appealed  from  should  be  affirmed,  with  costs. 


EdSLESTON  «.  BtTHBLB. 
{Sxiprem*  Court,  Oeneral  Term,  Firet  Department.  November  U,  18ML) 

Oaiuire— Btooc  Coimuors— AeaMHairr  to  Pat  DivraaBNoss. 

A  stoekbroker  oontnioted  to  purchase  stock  for  his  oustcnner  at  an  agreed  piloe, 
and  to  sell  the  same,  if  the  customer  so  directed,  dt  the  highest  price  annoanoed 
by  the  phonograph,  and  to  pay  the  customer  In  that  case  the  dlilereooe,  less  his 
oommission.  The  customer  signed  a  written  order,  paid  part  of  the  purchase 
prioe,  and,  when  the  purchase  was  effected,  agreed  to  leave  the  stock  with  the 
Broker  till  paid  for,  and  directed  htm  to  sell  IfUie  price  reached  a  given  figure. 
Held,  that  the  contract  was  for  the  sale  and  delivery  of  ttie  sharea,  aiM  not  simply 
to  pay  differences. 

Case  submitted  on  agreed  statement. 

Action  by  Francis  Eggleston  against  George  W.  Bumble,  a  stockbroker, 
to  recover  a  deposit  made  on  a  contract  for  the  purchase  ot  stock.  Judgment 
for  defendant. 
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Argued  before  Yam  Bbxtiit,  P.  J.,  and  O'Brien  and  Babrktt,  JJ. 
Wtlttam  if.  Seed,  for  plaintiff.   PoZnwr*  Boothby  A  Warren,  for  dafAnd- 
mnt. 

Barrett,  J  The  plaintiff  claims  the  return  of  $800,  which  he  gave  to 
the  defendant  to  be  applied  upon  the  purchase  of  certain  shares  of  stock. 
The  claim  is  based  upon  the  theory  that  the  transaction  was  in  the  nature  of 
abet  or  WHger;  but  there  is  nothing  in  the  agreed  statement  of  facts  to  sustain 
the  plaintiff's  contention,  nor  to  justify  the  vituperation  with  which  his  br;ef 
abounds.  The  defendant  had  an  office  in  this  city,  in  which  he  was  carrying 
on  the  business  of  buying  and  selling  mining  stocks.  In  tttat  office  there  was 
an  instrument  called  a  "phonograph,"  which  announced  the  prices  and  flue- 
tnaiions  of  the  stocks  in  which  the  defendant  dealt.  The  defendant  informed 
the  plaintiff  that  (we  quote  from  the  agreed  case)  "the  owners  of  these  stocks 
dictated  to  a  phonograph  at  their  office  the  prices  at  which  they  were  buying 
or  selling"  such  securities,  and  then  sent  the  cylinder  to  him,  "accompanied 
lay  the  certificates  of  stock  that  they  would  sell  at  the  price  they  had  dictated 
upon  such  cylinder."  The  defendant  also  told  the  plaintiff  (to  quote  again 
from  the  agreed  case)  that,  "if  he  (Eggleston)  purchased  any  of  these  stocks, 
and  the  prices  should  thereafter  be  annotinceJ  by  the  phonugriiph  at  a  higher 
figure  than  the  price  at  which  he  might  buy  tliem,  he  (Llumble)  would  sell 
any  stocks  tbut  Eggleston  had  bought,  if  Eggleston  so  directed,  at  the  higli- 
est  price  that  should  be  announced  by  tlie  phonograph,  and  would  pay  Eg- 
gleston the  difference  in  cash.  less  one  quarter  of  1  per  cent,  for  his  couimia- 
sions  as  a  broker."  Thereupon  tlie  plaintiff  gave  the  defendant  an  order  to 
buy  8,000  shares  of  Maple  mining  stock  at  90  cents  per  share.  This  order 
was  in  writing.  Accompanying  its  delivery,  the  plaintiff  gave  the  defend- 
ant 9B00,  to  be  applied  upon  account  of  the  purchase.  Upon  the  same  day 
the  defendant  notified  the  plaintiff  in  writing  that  he  had  executed  the  order, 
and  he  also  told  Iiim  that  the  stock  was  ready  for  delivery.  Plaintiff  replied 
that  he  had  not  money  enough  to  pay  for  the  shares,  but  that  he  would  leave 
them  with  the  defendant  until  he  paid  him.  He  then  directed  the  defendant 
to  sell  the  stock  if  the  price  should  advance  to  98  cents  per  siiare.  The  stock 
advanced,  however,  to  but  96  cents  per  share.  It  then  tieclined  to  84  cents, 
and  subsequently  to  79  cents,  per  share.  Tiiereupon  the  plaintiff  demanded 
the  return  of  the  S800,  which  the  defendant  refused,  but  said  he  was  reatly 
to  deliver  the  shares  upon  payment  of  the  balance  of  the  purchase  price.  All 
this  may  have  been,  as  the  plaintiff  vehemfutly  insists,  a  device  to  evade  the 
stutute,  but  such  a  conclusion  cannot  be  drawn  merely  from  a  peculiar  or  un- 
usual method  of  transacting  liusiness.  Upon  the  facts  before  us,  the  trans- 
action was  apparently  legitimate,  and  we  <  annut  judicially  infer  the  contrary 
upon  mere  suspicion,  8toi-y  v.  Salomon,  71  Y.  422.  The  plaintiff  seems 
to  attribute  to  us  powers  of  divination,  and  seeks  the  exercise  of  such  powers, 
rather  ttian  the  appllcatiun  of  the  rules  of  law  to  unambiguous  facta.  It  is 
not  of  the  slightest  consequence  whether  the  quotations  for  these  stocks 
came  to  the  defendant  through  a  phono^'raph,  or  through  what  is  called  a 
"ticker,"  or  by  means  of  written  communications  frum  the  owners.  The 
order  was  to  purchase  at  90  cents,  and  such  order  ^aa  duly  executed.  The 
subsequent  order  was  to  sell  when  the  stock  was  quoted  (in  the  manner 
agreed  upon)  at  98  cents.  It  has  nut  been  quoted  at  98  cents  per  share,  and 
consequently  the  defendant  has  not  been  able  to  execute  the  onler.  He  thus 
holds  tlie  shares  for  his  principal,  and  is  ready  and  witling  to  deliver  them  to 
such  principal  upon  payment  of  the  balance  uf  tlie  purchase  money.  At  that 
point  the  plaintiff  neither  offers  such  balance,  nor  directs  the  defendant  to 
sell  the  shares  at  the  actual  quotations.  Upon  no  principle  other  than  tin 
inherent  illegality  of  the  entire  transaction  can  he  Ignore  the  defendant's 
rii{hts  and  his  own  obllgatiua,  and  demand  a  return  of  the  aum  piUd  upon 
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account.  The  burden  of  eatabllshing  stich  Illegality  was  upon  bl^,  and  that 
burden  bas  not  been  met.  We  Qnd  no  fact  in  tbc  agreed  case  which  woold 
losl^f;  Ibe  conclusion  that  the  intent  was  not  to  take  or  deliver  the  sharefl, 
but  slmpl/  to  pay  differences.  Still  leas  is  there  any  statement  of  fact  which 
raiseB  even  an  Inference  of  actual  cheating.  It  follows  that  there  aliould  ba 
judgment  for  the  defendant,  with  costs.   AU  concur. 


UoLban,  Receiver  of  Taxes,  ti.  Wyahdanoe  Bbiok  ft  Terra  Gotta  Go. 

-   {Supreme  Court,  General  Term,  First  DepartmenU  November  18, 1688.) 

Taxation— CoRroKATioxs-^Wa  BBS  Taxable. 

2  Rev.  St.  (Banks' 8th  £d.)  p.  lOH,  |6,  provides  that  tbeplitoe  where  a  company't 
persoDal  estate  shall  be  assessed  is  where  Its  "  principal  office  or  plaoo  for  traosaot- 
ug  its  flnaiic^  oonoema"  Is,  or,  if  no  such  place,  then  where  '^the  operaUons  of 
nicb  ooiapoiiy  are  carried  on.  **  Held  that  where,  on  petition  to  enforce  a  p«r> 
sonal  IP-  cn  u  corporation,  a  statement  that  it  had  its  chief  place  of  transactiag  Its 
financial  uoncems  In  New  Yorli  was  not  denied,  bat  was  supported  by  the  return 
made  by  ttd  corapany  to  the  commissioner  of  taxes  that  year,  tt  will  be  assumed 
that  its  prlLcfpai  offloo  was  in  New  York,  thoufrb  it  appears  that  tbe  certificate  of 
incorporation,  which  was  not  in  evidence,  was  fllod  in  another  county. 

Appeal  fixim  special  term,  New  York  county. 

I'etition  of  Uecrge  W.  MoLeHn,  as  leceiver  of  taxes,  to  enforce  a  personal 
tax  on  the  Wyandance  Brick  &  Terra  Cotta  Company.  From  an  order  en- 
forcing the  tax,  defendants  appeal.  Affirmed. 

Argueti  before  O'BitiEN  Hml  Barrett,  JJ. 

D.  Q.  Hamnan,  for  appelUnt.    John  Q.  S.  Meyers,  for  respondeat. 

Barrltt,  J.  The  appellant  claims  that  it  is  not  taxable  in  this  county, 
for  t^6  reason  that  its  certificate  of  incorporation  was  not  Qled  here,  but  was 
Sled  in  the  clerk's  office  of  the  county  of  Suffolk,  and  that  such  certiticate 
states  that  "the  name  of  'he  town  and  cuiinty  in  whicli  tlie  operations  ol'  the 
said  corapKny  are  to  oe  oarried  on  is  town  of  Babylon,  county  of  Suffolk." 
Upon  this  state  of  facts,  the  appellant  contends  that  its  case  comes  within 
the  authorities  holding  that  the  location,  for  the  purpose  of  taxation,  of  a 
iuiii>ufiicluring  corporation  organized  under  the  general  act  of  134ij,  (chapter 
40.)  is  the  place  designated  in  its  certiflciite  as  that  where  the  operations  of 
tlie  cmjpany  are  to  be  carried  on.  Starch  Co.  v.  Dulloway,  21  N.  Y.  449; 
Union  iiUambout  Co.  v.  City  of  Buffaltu  82  2f.  Y.  351;  Manufacturing  Co. 
V.  Coleman,  44  Hun,  545.  This  contention  is  nut  well  founded,  for  two  rea- 
sons: First,  the  appellant  fails  to  show  that  it  was  incorporated  under  tbe 
act  of  1848;  and,  second,  no  copy  of  tbe  certiticate  having  been  presented  in 
opposition  to  the  motion,  we  cannot  assume  that  sucli  certificate  is  silent  as 
to  tbe  company's  principal  office  or  place  for  transacting  its  financial  con- 
cerns. It  may  well  be  that  the  certificate  fixes  the  company's  principal  office 
or  place  for  transacting  Its  financial  concerns,  as  well  as  the  county  in  which 
its  operations  are  to  be  Ciirried  on.  Tlje  respondent's  petition  stiites  that,  "In 
tlie  year  1890,  the  Wyandance  Brick  &  Terra  Cotta  Company  was  a  moneyed 
or  stock  corporation,  having  its  principal  office  or  place  for  transacting 
its  financial  concerns  in  the  city  of  New  York."  This  statement  is  not 
denied,  and  it  is  supported  by  the  return  m.-ide  by  the  company  for  the  year 
in  question,  whicli  was  filed  in  tlie  office  of  tbe  commissioner  of  taxes  and  as- 
sessments. The  case  is  thus  taken  out  of  the  rule  laid  down  in  Starch  Co.  v. 
Dolloway,  supra,  and  is  brought  within  tbe  lieviaed  Statutes  and  the  case 
of  McLean  v.  Milling  Co.,  (Snp.)  14  X.  Y.  Supp.  609,  affirmed  133  N.  Y. 
j603,  30  £.  Bep.  1149.  The  provlaion  of  the  Bevised  Statutes  is  as  fol- 
'lows:  "AU  tlie  personal  ^tate  of  every  incorporated  company  liable  to  tax* 
Etion  on  its  capital  shall  be  assessed  In  the  town  or  ward  where  the  principal 
ofiloe  or  plaoe  for  transacting  tbe  OnaDdal  eoocerna  of  the  company  shall  be^ 
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oi,  if  such  company  have  no  principal  office  or  plitce  for  transncting  its  flnu- 
ciftl  concerns,  then  iu  tbe  town  or  ward  wliere  the  operations  of  such  goiih 
pany  shall  be  carried  on."  2  liev.  St.  (Baolia*  8tb  Ed.)  p.  1094,  §  6.  Ths 
facts  of  this  case  are  almost  precisely  simitar  to  tliose  in  McLean  t.  Milling 
Co.,  mpra.  The  petition  of  the  receiver  of  taxes  there,  as  here,  stated  that 
the  company  was  a  moneyed  or  stock  corporHtion  having  its  principul  <dBes 
or  place  for  traLsacting  its  financial  concerns  in  the  city  of  New  York.  The 
latter  statement  was  denied  by  the  president  of  the  company*  but  the  court 
held  that  his  statements  were  discredited  and  overoome  by  a  return  made  to 
the  commissioners  similar  to  that  which  was  made  Ip-tbis  case.  Here  tin 
affidavit  of  the  treasurer,  flled  in  opposition  to  the  motion,  falls  to  meet  the 
material  averments  of  the  petiUon  either  by  positive  denial  or  by  the  state- 
ment of  affirmative  facts.  It  is  not  neeeasaiy,  tlierefore,  to  discredit  his  affi- 
davit in  order  to  sustain  the  proceeding.  The  proof  Is  clear  as  to  tbe  com- 
pany's principal  office  or  place  tor  transacting  its  financial  concerns,  and  we 
are  not  informed  whether  this  principal  office  was  or  was  not  fixed  hi  Its  cer- 
tificate. The  language  of  Fikch,  J..  In  &nian  Steamboat  Co.  v.  Cttjf  e/ 
Bu^blo,  mpra,  is  tber^ore  applicable:  "If  the  company  had*  a  prlacl[ttl 
office,  fixed  by  Its  c^Ificate,  thai,  and  that  only,  was  its  residence  fur  pur- 
poses of  taxation.  If  It  had  no  prindpal  office,  so  located  by  its  certificate, 
then  it  was  to  he  taxed  where  its  flnandal  concerns  were  transncted.**  Tbe 
point  with  regard  to  the  defects  in  the  petition  need  not  be  specially  consid- 
ered. It  is  the  same  form  of  petition  as  was  sustained  In  Mcljean  v.  MiUing 
Co.,  supra,  and  it  is  sufficient.  The  order  appealed  from  should  therefore  be 
affirmed,  with  SIO  costs  and  disbursements. 


BowELL  et  al.  o.  Lakbe&t. 
(Supreme  Courtt  General  TermtFintDepaiiment.  November  18, 1893.) 

GOBPORATIONS— 8T0CKH01.DBII$— LlABILITT  FOR  CORPORATS  DbBTS. 

Laws  IMS.  o.  40,  8S  10, 11,  provide  that  atoakfaolders  shall  be  Beveratly  llabis  for 
corporate debte  to  laa  amouat  of  their  capital  stock  antU  the  total  amauat  of  capital 
of  such  corpoi^tloQ  is  paid  la  and  a  oerttScate  thereof  recorded.  Section  14,  which 
provided  that  the  stock  mast  be  paid  ia  moaey,  was  amended  in  1853,  so  aa  to  au- 
thorize tbe  issue  ot  fully-paid  stock  to  par  for  property  necessary  to  the  business, 
on  which  atook  the  holder  should  not  be  liable  to  further  payments  under  aectioa 
10.  Held  that,  where  atook  is  Issued  for  property  at  Its  value,  no  cenifloate  need 
be  fltod,  and  in  an  action  affalast  a  atodcholder  for  a  corporats  debt  the  comidalnt 
must  not  only  alle^  that  the  oerUfloate  baa  not  been  fliad,  bat  It  ahooM  further 
show  either  utat  defendant's  atook  was  not  issued  to  pay  fbr  property,  or.  If  so 
Issued,  that  the  property  was  taken  at  an  excess  of  its  vuue. 

Appeal  from  circuit  court,  Kew  York  county. 

Action  by  George  F.  Rowell  and  others  against  Edward  W.  Lambert,  a 
stockholder  of  a  corporation,  to  recover  from  him  a  debt  due  plaintifto  from 
the  corporation.   Judgment  for  plaintifTs.   Defendnnt  appeals.  Beversed. 

Argued  before  Van  Buunt,  F.  J.,  and  O'Brien,  J. 

Hichards  d-  Heafd,  {D.  W.  Richards,  of  counsel.)  for  appellant.  Csrpm- 
tor  d;  Hassett,  {Philip  Carpenter,  of  counsel,)  for  respondents. 

Van  Hrunt,  P.  J.  This  action  was  brought  to  recover  from  the  defend- 
ant, aa  stockholder  of  a  manufacturing  corporation,  a  debt  owing  by  the 
corporiition  to  the  plaintiffs  on  the  ground  that  no  certificate  of  full  paymmt 
of  citpital  stuck  was  iiled,  as  required  by  the  act  of  1848.  The  defendant 
moved  for  judgment  dismissing  the  complaint,  because  there  was  no  allega- 
tion that  the  stock  was  issued  for  cash,  rather  than  for  property.  Tbe  mo- 
tion was  denied,  and  the  plaintiifs  made  formal  proof  of  debt,  of  judgment, 
against  the  corporation,  and  return  of  execution  unsatisfied,  and  rested.  Tbe 
defendant  again  moved  to  dismiss,  which  motion  was  denied,  the  court  hold- 
ing that  the  issuance  of  stock  for  property  was  an  affirmative  defense,  and 
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mustbeprored.  Thfl defendant  offered  no  evidence,  uidtheooart  directed* 
verdict  for  the  plainUffs,  and  from  the  judgment  tliereapoa  entered  tbis  ap- 
peal Is  taken. 

In  tbis  ruling,  we  ttiink,  error  was  committed.  It  Is  plain  from  an  examina- 
tion irf  the  complaint  that  the  theory  upon  which  the  action  was  tried  was 
thax,  because  no  certificate  that  the  whole  amount  of  the  capital  stock  fixed  and 
limited  by  the  articles  of  incorporation,  of  said  corporation  had  been  paid  in, 
had  been  filed  and  recorded  as  required  by  sections  10  and  11  of  chapter  40  of 
the  Laws  of  ISlti  and  their  amendments,  a  liability  existed  upon  the  part  of 
the  defendant  as  a  stockholder;  and  the  question  Involved  upon  this  appeal 
is  whether  a  cause  of  action  Is  alleged  against  the  stot^holder  of  a  corpora- 
tion wlien  the  complaint  alleges  the  ownership  of  stock*  and  tlie  Aitlure  to 
file  the  certificate  required  by  section  10  of  the  statute  above  mentioned. 
Section  10  requires  tliat  all  sto^holders  shall  be  severally  liable  to  the  cred- 
itors to  the  amount  of  their  capital  stock  until  the  capital  is  paid  in.  and  a 
certificate  thereof  recorded.   The  prraldent  and  trustees  were,  by  section  11, 
required  to  make  and  record  tbis  certificate,  and,  aa  the  law  originally  stood, 
section  14  provided  that  nothing  bat  inuney  should  be  consliier«d  as  pay- 
ment of  any  part  of  the  capital  stock.   In  1853  section  14  was  amended  by 
adding  thereto  that  tlie  trustees  of  such  corporation  might  purchase  property 
necessary  for  their  business,  and  issue  stock  to  the  amount  of  the  vHtiie 
thereof  In  payment  therefor,  and  that  the  stock  so-  issued  should  be  declared 
;ind  taken  to  be  full  stock,  and  not  liable  to  any  further  calls;  nfither  should 
ihe  liolder  thereof  be  liable  for  any  further  payments  under  the  pruvislous  of 
section  10.    It  seems,  therefore,  that  under  the  lanifua^e  of  this  amendmeut, 
where  stock  was  issued  for  property,  the  necessity  fur  filing  a  certificate  does 
■tut  exist,  as  it  is  provided  that  the  holder  of  such  stock  shall  not  be  liable  for 
any  furtlier  payments  under  the  provisions  of  section  10  of  the  act.  There* 
fure,  if  the  slock  was  Issued  for  property  at  its  value,  tiiere  can  be  no  further 
call  made  upon  the  stockholder,  whether  the  certificate  is  filed  or  not.  Hence 
ii  complaint  simply  alleging  failure  to  filea  certificate  does  not  set  up  a  cause 
of  action  against  a  stockholder,  because  such  stockholder  may  be  a  holder  of 
stock  issued  for  property  at  its  value;  and  this  seems  to  have  been  what  was 
lield  In  the  case  of  Brown  v.  Smith,  13  Hun,  408.  and  affirmed  by  tlie  court 
of  appeals.  80  N.  Y.  650.    A  similar  rule  was  rer'ognized  in  the  case  of 
Doufflastv.  Ireland,  73  X.  Y.  100,  wliere  it  is  held  that,  in  order  to  maintain 
a  recovery  upon  tlie  ground  that  stock  was  issued  in  excess  of  the  value  of 
the  property,  it  must  be  shown  that  the  purchase  was  in  had  faith,  and  to 
avoid  the  statute;  in  other  words,  the  transaction  must  be  impeached  for 
fraud,  but  not  for  error  of  judgment,  or  mistaken  views  of  the  value  of  the 
property,  inasmuch  as  fiood  faiih  in  the  exercise  of  an  honest  judgment  is  all 
that  is  required.    The  liability  resting  in  fraud,  it  is  a  cardinal  rule  of  the 
'law  that  the  party  claiming  must  establish  the  existence  of  tlie  fraud,  and  it 
cannot  he  presumed,  and  that  a  party  defendant  Is  never  compelled  to  estab- 
lish that  there  was  no  fraud.    Applying  this  principle  to  the  case  at  bar.  it  Is 
apparent  that  it  is  necessary,  in  order  to  make  out  a  complete  cause  of  action 
against  a  stockholder,  to  show  either  that  the  stook  Was  issued  apparently  for 
cast),  and  no  certificate  filed,  or  that  It  was  issued  for  property  at  a  fraudu- 
lent valuation  for  the  purpose  of  evading  the  statute.   It  cannot  be,  there- 
fore, that  a  stockholder  who  seeks  to  evade  liability  must  show  the  facts  en- 
titling him  to  relief.    We  think  that  tlie  principles  laid  down  in  Wheeler  v. 
Millar,  90      Y.  353.  cited  by  the  respondents,  are  entirely  misapplied.  The 
fact  that  a  party  is  a  holder  of  slock  issued  for  property  is  not  a  defense, 
because  the  mere  absence  of  a  certificate  creates  no  cause  of  action.  The 
plaintiff  must  allege,  if  the  stock  has  been  issued  for  property,  that  it  has 
been  taken  at  a  fraudulent  valuation,  in  ord -r  to  set  out  a  goixt  cause  of  ac- 
tiun.   It  ia  claimed  that  this  rule  is  a  great  hardship,  and  that  crmlitors  are 
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not  expected  to  knov  whether  atoA  has  been  issued  for  cash  or  pmpertj. 
which  is  a  fact  pecuUarily  within  the  means  of  the  knowletlge  of  Uie  sto^- 
bolder.  Tlint  this  argument  cannot  prevail  is  strikingly  illustrateil  by  the 
case  of  erifftetA  v.  Qreen,  129  Y.  517,  29  N.  £.  liep.  838.  where  the  lia^ 
blltty  de|«nded  upon  the  fact  of  the  stock  held  by  the  party  being  part  of  an 
Increase  of  the  capital  stock.  Under  those  circumstances,  in  oMer  to  a 
covery  the  plaintiffs  were  required  to  allege  and  prove  this  feet.  It  lias  bet^n 
suggedted  that  the  case  last  cited  was  in  conflict  with  the  previous  caa*4  wilh 
reference  to  the  necessity  of  the  filing  of  the  certlBcate  and  the  question  of 
the  burden  of  proof.  We  have  examined  the  case  In  vain  to  flu  I  anything  in 
conflict  with  the  prevlouscase  upon  this  puint,  and  we  think  that  a  reading  uf 
the  statute  dearly  shows  that  no  liability  exists  even  where  a  certillcate  is 
not  flied  for  8t0(&  issued  for  property,  unless  fraud  Is  established.  The  jiidj^ 
ment  should  be  reversedt  and  a  new  trial  ordered,  with  coats  to  appellant  to 
abide  event. 


In  rt  Gallaiiah'b  Estate. 

ISupreme  Court,  Oeneral  Term,  Fint  DepnrtmenL   November  18, 18BL) 

I.  BXECUTOBS  AND  ADlflXiaTRATORa— ACCnUXTI  NO. 

Under  Code  Civil  Proc  55  2m,  8726, 27-27,  which  provide  that  the  sarroscate  mart 
makean  order  directing  un  uccount  on  a  petition  by  a  creditor,  unless  Rood  cause 
to  the  contrary  Is  shown,  an  affidavit  Dy  an  executrix  that  she  is  residuury  legatee 
to  the  estate  of  which  the  ocoountlnf  is  asked,  that  she  Is  able  and  willinz  to  pay 
bU  Just  claims  against  the  estate,  and  that  she  has  in  fact  paid  all  claims  except  the 
petitioner's,  and  that  his  claim  Is  in  dispute,  does  not  show  cause  safBeteot  to  war- 
rant a  refusal  of  an  application  of  such  creditor  for  an  accounting. 
i.  Appbai. — FuoM  Opixiox  op  Tkial  CuuitT. 

There  is  no  ruleof  practice  aathoriilng  an  appeal  from  an  opinion  of  a  court,  in 
the  absence  of  an  order,  decree,  or  Judgment  thereon. 

Appeal  from  surrogate's  court.  New  York  county. 

Louisa  Leach  applied  for  an  order  requiring  Mary  McOolre,  executrix  of 
the  estate  of  John  Callahan,  to  make  and  file  an  account  as  executrix,  am)  for 
an  order  directing  that  in  default  thereof  an  attachment  issue.  The  limt  or- 
df  r  was  ffrauted.  and  the  executrix  appeals.  Afllrmed. 

Argued  before  O'Bkieh  and  Barrktt,  JJ. 

Thomtu  J.  MoKee,  for  appellant.  Nites  Johnson,  (  W,  W,  IfOat,  Jr.,  of 
counsel,)  for  respondent. 

O'BrieNi  J.  In  this  proceeding  a  petition  was  presented  to  the  surrogiitp, 
showing  that  the  executrix  of  the  deceased  had  not  filed  any  account,  tUuiij^ii 
more  than  18  months  liad  elapsed  since  her  appointment,  and  asking  that  b 
citation  issue  requiring  the  executrix  touppearundshow  cause  why  she  sliould 
not  render  and  settle  her  accounts  as  such  executriic.  A  citation  having  been 
issued,  the  executrix  on  the  return  thereof  submitted  an  affidavit,  in  wliicli 
she  asserted  that  the  |tetitloner  bad  no  valid  claim  against  the  estate,  and,  in 
support  of  this  allegntion.  reviewed  certain  steps  taken  by  the  t>etitioner  to 
establish  the  validity  uf  the  claim.  The  llrst  of  these  was  an  act. on  broiif!:ht 
by  the  petitioner  against  the  deceased  in  his  lifetime  which,  upon  his  death, 
resulted  in  the  substitution  of  the  executrix  as  defendant  in  his  plare  and 
stead,  who  thereupon  interpose<l  her  answer  denying  the  petitioner's  right  to 
recover  in  the  uction.  This  actimi,  ;ifter  issue  Joined,  was,  upon  the  applica- 
tioD  of  the  petitioner,  discoiitinneii,  upon  the  condition  that  the  petitioner  pny 
the  costs.  The  executrix  further  shows  that  afterwards  an  action  was  bruuglit 
against  the  auctioneers  who  suld  the  property  out  of  which  tliis  claim  fs  ul- 
le^'ed  to^have  arisen,  and  that  this  actiua  after  Issue  joined  came  on  for  triai. 
and  a  judgment  upon  the  merits  was  rendered  In  favor  of  the  auctioneers  »n(l 
agiiinst  the  petitioner.  The  executrix  also  swears  that  under  the  will  site 
was  made  the  residuary  legatee,  and  as  such  took  and  holds  possession  of  aU 
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the  property  of  the  estate,  and  avers  Iier  readiness  to  pay  any  and  nil  just  claims 
due,  and  assigns  as  a  reason  for  nol  tiling  an  account  that  alt  debts  due  by 
the  deceased  have  beea  fully  liquidated.  Sbe  also  states  that  after  the  dis- 
position of  the  actions  above  referred  to  a  claim  was  presented  by  the  peti- 
tioner, which  claim  was  rejected,  iiud  that  six  months  baveelapsedsincesuch 
rejectibn.  The  answering  Httidavifa  dispute  the  statement  made  by  the  ex- 
ecutrix with  respect  lu  the  rejection  of  tlie  claim ;  and  while  the  presentittion 
of  the  claim  is  conceded,  a  question  upon  the  confilcting  statements  was  pre- 
sented as  to  whetlier  or  not  it  was  ever  rejected  l>y  the  executrix.  Upon  tlie 
proceedings  thus  liad,  the  surmgate  made  the  order directinf;  the  executrix  tu 
file  an  account  of  her  pruceeiiings;  and  from  this  order  the  Srst  appeal  is 
taken.  Thereufter,  upon  failure  to  comply  with  the  terms  of  this  oriler,  an 
application  was  made  for  an  order  to  show  cause  why  a  warrant  of  utlach- 
ment  shootd  not  issue  against  tlie  executrix,  which  was  granted.  In  nnawer 
to  such  order  to  show  cause,  many  of  the  f»cis  iiverred  in  her  former  affidavit 
were  presented  as  reasons  why  an  account  should  not  be  filed,  and  the  special 
point  was  made  that  the  order  of  the  surrogate  requiring  her  to  account  had 
not  been  served.  Upon  this  motion  the  surrogiite  made  bis  decision,  ns  fol- 
lows: "Upon  examination,  I  And  the  statute  does  not  require  service  of  the 
order.  See  section  2727.  The  account  must  be  filed  un  or  before  May  31, 
1892,  or  a  warrant  of  attachment  will  issue."  No  order  was  entered  U(ion 
this  decision  of  the  surrogate.  The  appellant,  howeTer.  assuming  that  this 
decision  was  an  order,  has  nppealed  therefrom.  This  last  appeal,  purportin}; 
to  be  from  an  order  of  the  surrogate,  when  no  such  order,  so  far  as  appears, 
is  in  existence,  must  be  dismissed,  as  we  are  aware  of  no  practice  whicii  will 
|)ermit  an  appeal  from  an  opinion  rendered  by  a  surrogate  ur  judge,  in  the  ab- 
sence of  an  order,  decree,  or  judgment  made  tliereun,  and  properly  entered. 
Were  the  question  presented  upon  this  appeal,  liowever,  before  us,  it  would 
be  witltout  merit,  for  the  reitsun  that,  if  the  original  order  directing  the  exec- 
utrix to  account  was  proper,  tliu  surrogate,  upon  her  failing  to  comply  with 
the  directions  contained  in  the  order,  would  be  jnstiQeil  in  granting  a  war- 
rant of  attachment.  The  point  relied  upon  of  nonservice  of  the  order  was 
correctly  disposed  of  by  the  aurrognte,  as  will  be  found  by  a  reading  of  the 
Be<-tion  referred  to  by  him,  (section  2727,  Code  Civil  Proc.,)  which  states: 
** The  executor  or  administrator  is  bound  by  such  an  order  without  service 
thereof." 

This  brings  us  to  the  main  question  presented  upon  this  appeal, — as  to  the 
validity  of  the  order  of  the  surrogate  directing  the  executrix  to  Sle  an  ac- 
count. As  shown  by  the  case  of  Thompson  v.  Thompaon,  1  Bradf.  Sur.  26, 
the  Revised  Statutes  authorized  the  surrogate,  of  his  own  motion,  to  enforce 
the  return  of  an  inventory  after  three  montlis  from  the  date  of  letters.  2  Uev, 
St.  (3d  Ed.)  p.  149.  §  18.  Whether  this  power  still  exists  in  the  surrogate  it 
is  unnecessary  for  us  to  determine,  It  appearing  here  that  the  order  was  made 
upon  the  petition  of  a  creditor,  and  tlie  authority  of  the  surrogate,  under  such 
circumstances,  to  make  the  onler  is  expressly  conferred  by  the  Ciale  of  Civil 
Procedure,  §§  2724,  2726,  2727.  By  the  latter  section,  upon  a  petition  being 
presented  by  a  creditor,  the  snrrogate  must  make  an  order  directing  an  ac- 
count, unless  good  cause  to  the  contrary  ia  shown.  Tlie  appellant  InsLtts, 
howfver,  that  good  cause  is  shown  by  reason  of  the  circumstiinoes  set  forth 
in  the  answering  allidavit,  to  the  effect  that  all  other  claims  against  the  estate 
ha\e  iK-ea  liquiiiated,  find  that  she  has  sufficient  moneys  in  her  hands,  and 
sta:::la  realy  and  willing,  Lopay  all  just  debts  due;  and  that  the  further  fact 
that  the  pelitioner'a  claim  is  disputed  is  a  good  rt-nsun  why  she  should  not  be 
compelled  to  tile  an  account.  Xotwitlistandlng  the  proceedings  resorted  to 
by  the  petitioner  to  enforce  payment  oL'  a  claim,  which.  It  would  appear,  were 
ioellectual.  It  is  conceded  that  Mubsequent  thereto  the  petitioner  filed  the  claim 
with  the  executrix;  and  whether  the  same  was  rejected  or  not,  we  think,  upon 
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tbe  afflilavlts  presented,  was  aodoabtedly  and  properlj  resolved  by  the  learned 
surrogate  in  tbe  petitioner's  favor.  If,  however,  we  were  to  assume  that  tbe 
claim  of  the  petitioner  was  in  dispute,  this  would  be  no  reason  for  denying 
theapplicntioD.  This  question  hns  been  directly  passed  upon  by  the  snrio- 
gate's  court  in  Re  Cotodrey,  5  Dein.  Sur.  453,  wherein  It  was  beld  that,  18 
monttia  having  elapsed  since  the  executrix  had  obtaiued  letters  testamAitaEy, 
she  must  be  'lirected  to  account;  and  further  held  that  the  fact  that  tbe  peti- 
tioner's claim  is  in  dispute  was  no  ground  for  denying  her  application  for  an 
accounting.  While  this  decision  is  in  no  way  controlling  upon  us,  an  ezam- 
in;ition  of  the  reasons  for  the  conclusions  reached  by  tbe  surrogate  la  that 
case,  and  of  the  authorities  relied  upon  by  him,  will  show  that  it  is  well  sap- 
ported.  Upon  examining  this  record,  we  find  no  reason  to  interfere  with  tbe 
disposition  made  by  the  learned  aurrogate,  and  tbe  order  appealed  from  should 
be  affirmed,  with  costs  and  disbursemeuta. 


Sharp  e.  Boss. 

(Atprvme  Courts  Omeral  TVm,  Vint  Department.  Hovembw  18,  ISMl) 

AasmcTSTT— IxBDiuifaa— -PtuBiKG. 

Where  a  life  insnrsnoe  poHoj  Is  assinied  as  ocdlateral  seouritj  for  a  debt,  ud 
tbe  amouBt  of  the  policy  Is  paid  to  bocq  creditor  by  tbe  insuranoe  oompaaj,  the 
Burolna,  after  satisf aoUon  m  the  debt,  ma;  be  recovered  in  an  aoUon  for  moner  had 
and^reeeived.  JTfnff  v.  Fdn  Ffeeh,  16  zTb.  Bep.  U7, 109  N.  T.  8S8.  followed. 

Appeal  from  eirooit  court.  New  York  county. 

Action  by  Ann  Sharp,  as  administratrix  of  James  Sharp,  against  Geoige 
Tj.  Bose,  on  an  Insurance  polity  on  James  Sharp,  held  as  collateral  security 
for  money  loaned.  From  a  judgment  entered  on  rerdict  for  i^ntiff  directed 
by  the  court,  defendant  appeals.  Affirmed. 

Argued  b^ore  Vak  Bsunt,  T.  J.,  and  O'Bribh,  J. 

Oruber  A  Landon,  {Abraham  Oruber  md  A{fnd  B,  Pagt^ut  ooanael.) 
for  appellant.   Uothat^Ud  dk  Hoff,  for  respondent. 

O'BiUBNt  J.  Thf  complaint  alleges  tbe  death  of  James  Sharp,  the  grant- 
ing of  letters  of  administration  to  the  plaintiff,  and  "that  on  or  about  May 
S.  1891,  the  defendant  above  named  received  and  colle^ed,  to  and  for  the  use 
and  benefit  of  said  plaintiff,  from  the  M  utual  Life  Insurance  Company,  tbe 
sum  of  fourteen  hundred  dollars,  which  said  sum  tbe  defendant  retains,  and, 
though  demanded,  refuses  to  pay.**  Upon  the  trial,  evidence  was  gives 
plaintiff  teuding  to  support  the  view  that  a  polloy  of  Insuranoe  taken  out 
upon  the  life  of  James  Sharp  bad,  through  certain  mesne  assignments,  been 
assigned  to  tlie  defendant  as  collateral  security  for  money  loaned,  and  that  tbe 
sum  demanded  in  the  complaint  was  received  by  tlie  defendant  from  tbe  inr 
Burance  company  over  and  above  what  was  required  to  fully  pay  and  satisfy 
his  debt,  and  interest  thereon.  Tbe  defendant  introduced  no  evidenoe,  and 
to  defeat  a  recovery  relied  upon  two  grounds:  (1)  That  the  piaintiff  seelca  to 
recover  on  an  entirely  different  cause  of  action  than  that  stated  in  the  com- 
plaint, and  inconsistent  with  it;  and  (2)  that  the  testimony  failed  to  prove 
any  contract  between  the  defendant  and  the  decedent  that  the  policy  was  as- 
signed as  collateral  security,  it  tending  merely  to  prove  that  thedefendant  had 
received  a  certain  amount  of  money  from  the  insurance  company  to  bis  own 
use,  and  not  to  the  use  and  benetit  of  the  plaintiff.  The  form  of  action 
adopted  in  framing  the  complaint  is  the  old  common-law  form  for  money  had 
and  received;  and  it  is  insisted  by  the  appellant  that,  iis  tbe  cause  of  action 
sout;bt  lo  be  proven  required  equitable  relief  in  two  particulars, — namely,  (a) 
to  have  an  absolute  assignment  declared  to  be  a  pledge  for  collateral  security, 
and  (6)  fur  an  accounting,  tbe  debt  l>eing  unliquidated,  and  the  defendant 
having  made  advances, — tlierefore  there  was  an  inconsistraicy  between  tbe 
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pleading  and  the  proof.  This  objection  cannot  now  be  regarded  as  a  novel 
one,  in  view  of  the  decisions  of  BverUt  v.  Conklin,  90  N.  Y.  645;  King  v. 
Van  Vleck,  109  N.  Y.  363.  16  N.  E.  Rep.  547;  Roberts  v.  Ely,  113  N.  Y. 
128,  20  N.  £.  Rep.  606;  Flaoe  v.  Haytoard,  117  X.  Y.  487,  23  K.  E.  Rep. 
25;  and  Chapman  v.  Forbes,  123  N.  Y.  532.  26  X.  £.  Rep.  3.  The  case  of 
King  T.  Fan  Vlsakt  supra,  is  a  direct  authority  htdding  that  where  a  policy 
■  of  life  insnrance  is  assigned  as  collateral  seearlty  for  a  debt,  and  the  claim 
of  the  creditor  is  satisfied  by  the  receipt  of  the  amount  doe  from  the  insur- 
ance company,  the  surplus  may  be  recovered  In  an  action  for  money  bad  and 
received.  This  also  disposes  wt  the  olalm  that  the  title  of  the  mortgagee  or 
pledgee,  though  in  a  technical  sense  it  became  absolutely  vested  in  him,  was 
not  subject  to  the  right  of  redemption  until  some  proceeding  adequate  In  law 
for  that  purpose  was  taken  by  the  mortgagee  to  cut  off  such  right.  As  said 
in  that  case:  ''The  mortgage  most  be  deemed  to  have  been  paid  by  the 
money  received  by  the  ddlendant  upon  the  policy,  and  he  beld  the  balanee  for 
the  jdaintlff,  and  became  indebted  to  her  therefor.  To  hold  that  a  technical 
action  to  redeem  was  necessary  in  such  a  case  would  be  to  sacrifice  substance 
to  form,  nnder  a  system  of  pleadings  where  mere  forms  count  for  but  little. 
The  fects  set  forth  in  the  complaint  show  that  the  plaintiff  was  entitled  to 
the  reltef  she  claimed.  The  action  is  substantially  for  money  had  and  re< 
■oeived,and  it  is  impossible  to  perceive  why  thiit  was  not  a  proper  action.  The 
precise  relief  to  which  the  plaintiff  was  entitled  was  thebalanceof  money  due 
ber,  and  she  was  entitled  to  no  other  relief,  and  needed  no  other.  That 
balance  was  easily  ascertainable,  and  the  peculiar  machinery  of  an  equity 
court  was  not  needed  to  ascertain  it."  It  is  true  that  in  most.  If  not  all, 
the  cases  above  referred  to,  the  facts  were  very  fully  set  forth.  But  neither 
at  common  law  nor  under  our  code  system  of  pleading  is  it  absolutely  es- 
sential XhA  such  facts  should  be  fully  set  furtli.  Tlie  Code  requires  (section 
481)  "a  plain  and  concise  statement  of  the  facts  constituting  each  cause  of 
action." 

The  complaint  liere  concisely  stated  that  the  plaintiff  had  received  moneys 
from  the  insurance  company  which  belonged  to  her.  If  there  was  any  un- 
certainty or  indeflniteness, — though  we  fail  to  see  how  there  could  be,— the 
defendant  had  his  remedy.  The  complaint  stated  a  good  cause  of  action,  anil 
under  such  a  form  of  action  it  hits  always  been  competent  to  prove  that  "a 
person  has  money  in  his  hands  which  belongs  to  another,  no  matter  how  ti« 
came  into  posaeRsion  of  It,  and  upon  which  he  has  no  legal  or  equitable  clHlm, 
.as  against  the  true  owner,  and  which  he  has  no  right  to  bold  as  against  the 
true  owner."  4  Wait,  Act.  &  Def.  p.  508,  §  30.  The  whole  subject  is  very 
fnllyand  ably  discussed  in  RoberU  v.  Ely,  Hupra,  wherein  it  is  said,  (page  131, 
113N.  Y.,  and  page  607,  20  N.  E.  Rep.:)  "TheacUon  for  money  had  and  re- 
oeived  to  tlie  usi*  of  another  is  the  form  in  which  courts  of  common  law  en- 
force tlie  equitable  obligation.  -The  scope  of  this  remedy  has  been  gradually 
extended  to  embrace  many  cases  which  were  originally  cognizable  only  in 
'  courts  of  eqnity."  We  are  of  opinion,  therefore,  that  there  was  no  variance 
or  inconsistency  between  the  cause  of  action  alleged  in  the  complaint  and  that 
di>ught  to  be  established  by  the  evidence. 

The  other  question,  liowever,  still  remains,  as  to  whether  the  evidence  suffl- 
ciently  estalilished  a  cause  of  action.  This  is  presented  upon  defendiint's 
motion  to  dismiss  the  complaint,  which  was  dented,  and  to  which  denial  the 
defendant  excepted.  It  is  unnecfss  try  for  us  to  detail  the  facts  proven,  it 
being  suiflclent  to  say  that  the  inferences  to  be  drawn  therefrom  were  clearly 
susceptil>1e  of.  and  only  consistent  with,  the  view  adopted  by  the  learned  trial 
Jndffe  in  directing  a  verdict,  namely,  that  the  defendant  had  obtained  an  ab- 
solute  assignment  of  the  policy  of  insurance,  which  he  held  as  security  for 
money  loaned,  which,  when  returned  to  him  out  of  the  payment  made  by  the 
insurance  company  upon  the  policy,  still  left  a  balance,  which  in  equity  and 
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justice  should  have  been  returned  to  the  plaintlfT,  and  for  which  a  veidfct 
was  directed.  Some  slight  testimony  which  was  objectionable  crept  ioto  the 
ease,  over  lUe  defendant's  exception,  but  upon  an  examination  it  c»n  be  seen 
thRt  it  in  no  way  prejtidiced  the  defendant,  the  case  not  having  been  submitted 
to  ttie  jury,  and  tlie  facts  remaining  being  sufficient  to  sustain  the  direetioD 
made  by  tlie  court.  We  are  of  opinion,  therefore,  that  tho  Judgment  should 
be  aOirmed,  with  oosis  and  disbursements. 

Van  Brukt.  P.  J.  I  concur.  The  defendant  did  not  raise  at  the  trial  Um 
question  as  to  the  previous  aasixnments,  and  ft  is  too  late  now  to  avail  bino- 
self  of  that  objection  to  plaintiff's  right  of  recovery. 


Wise  et  al.  t>.  Grant,  SherifT,  et  al. 
(Supreme  Court,  General  Term,  Pint  Department.  November  18,  tsm.) 

1.  BsscissiON  OF  Balb— Fbaud. 

Where  goods  are  sold  on  the  fiUth  of  false  and  frandulent  stateiaents  by  ttie  pop- 
ahaser  as  to  his  credit  and  financial  standing,  and  a  few  days  later  tbe  Bheriff.  un- 
der an  execution  against  the  purchaser  and  others,  levies  on  and  takes  posscwloa 
of  the  goods  sold,  the  vendor  may  reflclad  the  sale,  „ud  reclaim  the  goods. 

8.  Samk— DsHAxn. 

A  demand  for  the  goods  by  the  vendor  on  the  aherlfl  la  solllcieDt  to  support  as 
action  for  the  goods  without  a  demand  on  the  purchaser,  who  has  parted  lAth  pos- 
session of  the  goods. 

Appeal  from  circuit  court,  New  Tork  county. 

Action  by  Leopold  Wise  and  Charles  Wise  against  Hugh  J.  Orant,  as 
sheriff,  and  another,  for  recovery  of  goods  levied  on  by  defendant  Grant  un> 
der  an  execution  In  favor  irf  third  parties.  Judgment  for  plaintifb.  From 
the  Judgment  entered  on  a  verdict  for  plaintiffs,  and  from  an  order  denying 
a  motion  for  a  new  trial,  defendant  Grunt  uppeats.  Altirmed. 

Fur  decision  on  former  appeal,  see  13  N.  Y.  Supp.  376. 

Argued  before  Van  Brunt.  P.  J.,  and  O'Bbikn  and  Lawsekcb,  J  J. 

Coekran  dt  Clark,  {Abraham  Gruber,  of  counsel,)  for  appellant  Uor- 
toitg  4  HershJUld,  {OUo  Hortoitg,  of  counsel,)  for  respondents. 

Lawrence.  J.  The  action  is  brought  to  recover  the  possession  of  certain 
chattels,  q>nsisting  of  shoes,  wliich  it  is  alleged  in  the  complaint  were  wiong- 
fully  obtained  by  the  defendant  Maier  Rothschild  from  tbe  plaintiffs  on  or 
about  August  22.  1^1,  and  tliat  the  defendant  Grant,  us  slierift  of  the  city 
and  county  of  New  York,  obtained  possession  thereof  by  virtue  of  some  al- 
leged legal  process  against  tbe  defendant  Rothschild,  and  that  prior  to  the 
commencement  of  the  action  a  delivery  of  the  chattels  was  demanded  and  re- 
fused, and  that  the  defemhuits  wroiigfull}-  and  unlawfully  detained  thesame. 
Tlie  defendant  Maier  Ilotiiscliild  was  prior  to  and  at  tbe  commencraentof 
the  action  a  resident  nf  Cmt-'innati,  Ohio,  and  his  son,  Abraham  Rotliaohiid, 
was  carrying  on  merchandiae  business  in  his  father's  name  in  the  city  of  Xew 
York,  and  transacted  tbe  business  fur  such  defendant.  Prior  to  Aiigtist 
22,  1887.  tiie  plaintiffs,  who  were  dealers  in  shoes  in  the  city  of  New  York, 
bad  been  selling  various  small  bills  of  goods  to  the  defendant  Rothschild,  and 
on  August  22,  1887,  such  defendant,  through  his  son,  selected  a  bill  of 
$1,075.24,  (the  goods  in  question,)  and,  it  being  for  a  much  larger  amount 
tlian  bad  been  previously  bought  at  one  time,  and  the  terms  not  being  entirely 
satisfHctory  to  the  plaintifCs, — being  for  a  longer  term  of  credit, — they  refus^ 
to  deliver  the  goods  until  a  statement  was  made  by  Mr.  Abraham  Roihscliild. 
the  defendant's  agent.  Befure  the  delivery  of  the  goods  such  a  statement 
was  made,  which  was  substantially  to  tbe  effect  that  the  son  bad  a  copy  of  a 
statement  of  his  father's  affairs,  (which  was  produced  at  tlie  interview,) 
which  showed  that  be  (said  defendant)  was  tlie  owner  of  real  estate  to  lbs 
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value  of  S125,0U0.  and  that  about  half  of  this  was  In  the  city  of  Kew  York, 
and  unincumbered,  and  that  he  did  not  owu  for  merchandise  at  any  one  time 
exceeding  (10,000;  and  tliHt  it  waa  on  the  faith  of  ttiese  statements  that  the 
goodj  were  finally  delivered  on  August  23, 1887.  Three  days  later  the  plain- 
tiffs  heard  that  the  defendant  sheriff  had  taken  possession  of  the  store  of  the 
defendant  Kothschild,  No.  40  White  street,  undur  an  attachment;  the  goods  in 
question  at  that  time  being  in  such  store.  Thereupon  the  plaintiffs  elected  to 
rescind  the  sale,  made  a  demand  for  the  possession  of  the  same  upon  the  deputy 
sheriff  in  charge  of  the  store,  and  upon  Mr.  Sexton,  the  undersheriff,  at  thesher- 
ifil's  ottice,  the  goodsat  that  time  being  in  possession  of  the  sheriff.  Upon  a  re- 
fusal, this  action  to  recover  tlie possession  of  thesarae  was  brotighton  August 
30.  1887.  The  statement  mentioned  in  the  conversation  between  Ab'raliHm 
Rothschild,  the  son  of  the  defendant  Maier  Rothschild,  and  Mr.  Wise,  prior  to  the 
delivery  of  the  goods,  wasacopy  of  a  written  statement  which  had  been  sent  by 
tbe  defendant  Maier  Rotlischild  to  a  bank  here,  apparently  for  the  purpose  of  ob- 
taining credit,  and  it  appeared  that  on  April  11,  1887,  the  defendant  Maier 
Rothschild  wrote  a  letter  to  the  plaintiffs  in  answer  to  theira  of  the  9th,  inclos- 
ing a  bill,  in  which  he  said:  "I  fully  approve  of  any  and  all  transactions  made 
by  Abraham  Rothschild  in  my  name.  Tbe  Mechanics'  A  Traders'  Uank  of 
year  city  have  my  signed  statement."  It  also  appeared  that  the  plaintiffs 
had  never  seen  the  defendant  Maier  Rothschild,  but  had  all  their  transactions 
with  Abraham  Rothschild,  his  agent  nnd  representative,  who  was  carrying  on 
the  business  in  the  name  of  his  father,  at  40  Wliite  street,  In  tlie  city  of  K«w 
York,  and  who  was  in  sole  charge  thereof.  Tlie  defendant  justifled  the 
seizure  under  an  attachment  issued  on  August  26,  1887,  against  tbe  defend- 
ant Maier  Rotiischild,  Charles  H.  Hi>thsi-hild,  and  Jacob  H.  Rothschild,  at 
the  instance  of  John  T.  Sherman  and  others,  in  an  action  arising  upon  con- 
tract, in  tbe  sum  of  (16,107.15.  it  t>eing  alleged  that  that  sum  was  the  amount 
of  the  contract  debt;  and  it  was  furttier  set  forth  that  the  goods  seizt.'d  be- 
longed to  tlie  defendants  in  said  attaclnuent. 

The  case  bas  been  twice  tried,  and  tlie  judgment  in  favor  of  tbe  plaintiffs 
rendered  upon  the  flrst  trial  was  reversed  (13  N.  Y.  Supp.  37t3)  on  the  ground 
that  evidence  had  been  admitted  of  admissions  made  by  Abraham  Rothschild, 
the  agent  of  Maier  Rothschild,  as  to  the  falsity  of  the  representations  made 
prior  to  the  sale  and  delivery  of  the  goods  in  question,  which  admissions  were 
made  after  the  sheriff  had  taken  the  property  under  the  attachment  issued  to 
him.  Upon  tbe  trial  from  which  the  present  appeal  is  taken  no  such  evidence 
was  given,  but  it  was  shown  by  tbe  testimony  of  Maier  Kothschild  himself, 
taken  upon  commiasion,  that  tbe  statements  made  by  his  agent  to  the  plain- 
tiff Leopold  'Wise  at  the  time  of  tbe  sale  were  false,  and  tbe  jury  have  so 
found  by  the  verdict  which  they  rendered  in  this  case.  It  was  undoubtedly 
the  right  of  the  plaintiffs.  If  the  sale  of  the  goods  in  question  was  Induced  by 
fraud  on  the  part  of  tlie  vendee,  to  rwcind  the  sale,  and  reclaim  tbi-ir  goods. 
This  the  plaintiffs  have  sought  to  do,  but  it  Is  claimed  by  the  defendant  that 
they  could  not  properly  maintain  this  action,  because,  at  the  time  of  the  seiz- 
ure of  the  property  in  suit  by  the  sheriff  upon  a  warrant  of  attachment,  they 
did  not  have  the  right  to  reduce  It  into  their  possession.  We  do  not  see  how 
this  contention  can  besuccessfullysnpported.  The  case  of  Goodwin  v.  Wert- 
hetmtr,  N.  Y.  149.  1  N.  K.  Rep.  404.  which  is  relied  upon  by  the  defend- 
ants, does  not  aid  them.  It  was  there  held  that,  where  a  sale  of  goods  bad 
been  induced  by  fraud,  before  the  vendor  could  maintain  an  action  against 
the  assignee  for  conversion,  or  in  replevin,  there  must  be  a  demand  sliown 
upon  the  assignee.  In  this  case  it  distinctly  appears  that  there  was  a  demand 
upon  the  sheriff  prior  to  the  eommencement  of  the  action;  sod  it  wu  not 
necessary  for  the  plaintiffs  to  show  that  tlieiy  had  made  a  demand  upon  Boths- 
child  for  the  return  of  the  goods,  the  goods  being  out  of  his  possessira,  and 
in  Uie  possenion  of  the  sheriff.   The  ease  of  Simpson  r.       Hoyo,  94  N.  Y. 
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189,  has  no  bearing  upon  this  case,  and  the  same  observation  may  well  lw> 
made  in  reference  to  the  case  of  Baird  t.  Mayor,  96  N.  Y.  567.  On  Mi 
branch  of  the  case,  therefore^  we  discorer  no  ground  for  reversing  the  jadg- 
ment  rendered  below. 

Certain  exceptions  were  taken  during  the  course  of  the  trial,  howem, 
upon  which  the  defendant  relies  as  presenting  good  grounds  for  grantin;^  a 
new  trial.  Those  exceptions  relate  to  certain  portions  of  the  chwrge  of  Ihe 
justice  presiding  at  the  circuit,  and  certain  refusals  to  charge.  In  the  roum 
of  tlie  charge  the  court  stated  that,  "if  these  representations  were  false,  tlm 
plaintiff  tiad  a  right  to  rescind  the  sale  and  take  back  his  property."  To  tl>is 
remark  the  counsel  for  the  defendant  excepted,  and  asked  the  court  to  clmrge 
that  it  is  not  enough  that  the  representations  alleged  by  Abraham  Rotlischild 
and  Maier  Botbscliild  were  false,  in  order  that  the  jury  may  Qnd  for  ttie 
plaintiffs,  whereupon  the  court  stated:  "I  did  not  so  chiirge.  I  said  if  tbej 
were  false,  and  the  plaintiff  was  deceived  and  injured  thereby."  To  this 
statement  the  defendant's  counsel  also  excepted,  and  asked  the  court  to  charge 
the  jury  "that,  before  they  can  And  for  the  p'Hintifl,  tli^y  must  find  that  the 
representations  were  false,  and  that  they  were  knowingly  false  at  the  time  they 
were  made,  to  thefenowledge  of  Abraham  Rothschild  and  Maier  Rothschild." 
We  think  that,  if  there  was  any  inaccuracy  in  the  charge  of  the  learned  court 
in  respect  to  the  representations  made  by  the  Kotiischilds  in  the  first  instance, 
the  error  was  corrected  when  the  court  stated:  "I  said  that,  If  they  were 
false,  and  the  plaintiff  was  deceived  and  injured  thereby,  the  plaintiff  had  a 
right  to  recover;"  and,  after  having  niiide  that  statement,  we  do  not  think 
that  the  court  was  obliged  to  reiterate  tlie  proposition,  as  requested,  at  page 
41.  folio  121.  of  the  case.  The  defendant's  counsel  also  asked  the  court  to 
chnrge  that  the  fact  that  the  slierift  of  New  York  county,  the  defendant, 
levied  upon  the  stock  of  goods  of  Maler  Rothschild  under  execution  against 
C.  H.  Rotlischild  &  Co.,  is  no  evidence  of  the  falsity  of  the  representations 
claimed  to  have  been  made  by  Abraham  Rothschild  or  Mider  Rotlischild  to 
the  plaintiffs.  This  tlie  coui-t  refused  to  do,  and  we  think  the  refusal  was 
proper.  The  defendant's  counsel  also  asked  the  court  to  charge  that  fraud 
cannot  be  presumed,  but  must  be  proven  by  a  preponderance  of  testimony; 
whereupon  the  court  stated:  "I  refuse  to  charge  except  as  I  have  charged. 
The  jury  must  b«  satisfied  from  tlie  evidence  in  the  case  that  the  represen- 
tations were  fnlse,  and  were  known  to*be  false  by  Abraham  Rothschild  at  tlie 
time  he  made  them,  and  that  tiie  plaintiffs  were  deceived  and  injured  thereby." 
In  that  statement  the  learned  justice  clearly,  lucidly,  and  succinctly  stated  the 
law  applicable  to  the  case;  :md.  even  if  there  were  any  errors  in  the  previous 
portions  of  the  charge,  or  in  tlie  refusal  to  charge,  those  errors  were  clearly 
corrected  thereby.  The  defendant's  counsel  also  asked  the  court  to  charge  that 
the  jury  must  Bnd  that  Abrah:uu  Rothschild  knew  the  statements  that  he 
made  to  the  plaintiffs  were  false  at  the  time  they  were  made.  The  court  then 
refused  to  charge  except  as  charged.  In  this  there  was  no  error*  inasmuch 
as  we  have  just  seen  the  court  bad  an  instant  before  distinctly  charged  thst 
Abraham  Rothschild  must  have  known  the  statements  were  false  at  the  tim- 
be  made  them,  and  that  the  plaintiA  were  deceived  and  injured  Uiereby,  in 
order  that  they  might  recover. 

The  remaining  exceptions  to  the  charge  are  covered  by  the  remarks  made 
In  reference  to  the  exceptions  already  referred  to.  It  should  be  observed  lo 
this  case  that,  after  the  defendant  had  unsaccessfully  moved  to  dismiss  the 
complaint,  and  that  motion  had  been,  as  we  think,  properly  denied,  the  de- 
fendant's counsel  asked  to  go  to  the  jury  upon  the  question  of  the  falsity  of 
the  representations  alleged  to  have  been  made  by  Abraham  Rothschild,  and  on 
the  question  of  the  Intent  of  Maier  and  Abraham  Rothschild  to  defraud  the 
plaintiffs  in  the  purchase  of  those  giiods.  That  request  was  gmnted,  and 
the  question  was  submitted  to  the  jury  under  a  charge  which  we  think,  as  a 
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vhole,  correctiy  st^ed  the  law  i^ipltcable  to  the  case;  and  we  an  thwetore 
of  theoi^nlon  thttttheludgmeot  and  (oder  from  which  this  qipeal  Is  taken 
■hoQld  be  affirmed,  with  costs. 

Van  Bkitnt*  F.  J.  I  do  not  think  that  It  la  a  rerj  platn  exposition  of  the 
law  to  say  that  In  an  action  of  this  kind  the  plaintiff  must  show  the  represen- 
tations were  made;  that  they  were  false;  and  that  he  was  decelTed  and  in- 
jnred  thereby.  The  mora  accurate  statement  would  seem  to  be  that  the 
plaintiff,  relying  upon  the  truth  of  the  representations,  parted  with  his  prop- 
erty. This,  perhaps,  is  meant  by  the  word  '^deceived,**  and  I  therefore  oon- 
eor  In  the  afihrmanoe  of  tl»  judgment,  with  eosti. 

O'BsiBN*  J.,  oonenra  in  result. 


8t.  Thomas*  Cbdboh  «.  Board  or  Excusk  or  Crrr  or  X  ew  York. 
iawprwu  Court,  OmenU  Term,  Flnt  DeparimmL  Horembar  10^  18B&) 

IiRoxiOATnre  LiquoHS— 8ai.x8  in  Nbiohbobhood  or  Schools  asd  Chubohhs. 

The  statute  proridinK  thst  under  certain  (droonutaDoee  do  panon  •hall  be  A- 
oensed  to  sell  Uqaor  in  any  bulldlo^  on  the  same  street  asd  within  200  feet  of  any 
boildicff  occupied  ezclaBively  as  aoharcb  or  scboolhouse,  states  that  "the  measare- 
ments  sball  be  taken  between  the  principal  entranoea  of  the  bnildln^  nsed  for  aneh 
charob  or  acbool  purposes  and  the  place  for  which  an  application  for  a  license  has 
been  made. "  Held,  that  the  prlmnpal  entrance  to  the  saloon  or  room  in  which  the 
Uguor  is  to  be  sold  was  inteoded,  and  not  the  principal  entrance  to  the  building  la 
which  the  saloon  la  situated. 

Appeal  from  Bpecial  term.  New  York  county. 

Action  by  St.  Thomas'  Church  in  the  city  of  New  York  against  the  board 
of  excise  of  the  city  of  New  York.  Motion  for  an  injunction  during  the- 
pendency  of  the  suit.  Denied. 

Argued  before  Van  Bkvnt,  P.  J.,  and  Barbbtt.  J* 

Peter  B,  Qatm**  for  the  motion.   Bdvoard  Browne,  opposed. 

Per  Curiam,  in  providing  that  under  certain  circumstances  no  person 
shall  be  licensed  to  sell  liquor  In  any  building  which  shall  be  on  the  same  street 
as  a  building  occupied  exclusively  as  a  church  or  8choolliouse»  and  within  200 
feet  thereof,  the  legislature  has  directed  that  "the  measurements  8h»ll  be 
taken  between  the  principal  nntrancfs  "f  the  buildings  used  for  such  church 
or  school  purposes  and  the  place  for  wlitch  an  application  for  a  license  has 
been  maile."  The  court  is  of  opinion  that  it  Is  thu  principal  entrance  to  the 
saloon  or  room  in  which  liquor  is  to  be  sold  which  is  here  contemplated,  and 
not  the  principal  entrance  to  the  building  in  whi6h  the  saloon  is  situated. 
It  is  not  the  building  which  is  spoken  of.  but  the  "place"  for  which  an  ap- 
plication for  a  license  has  been  made.  The  principal  entrance  to  the  build- 
ing might  well  be  many  feet  removed  from  the  entrance  to  the  saloon.  Upon 
the  facts  in  the  present  case  it  appears  that  tlie  principal  entrance  to  the 
building  is  not  the  principal  entrance  to  the  place  fur  which  a  license  is 
sought,  and  that  the  distiince  between  the  principal  entrance  to  the  church 
and  tliat  of  the  saloon  is  more  than  200  feet. 

The  motion  must  therefore  be  denied. 


Waters  e.  Manhattan  Kt.  Co.  et  ol. 

(Supreme  Court,  Oeneral  Term,  First  Department.  Ifovember  18, 1890.) 

BamBBHOi  BT  CoNBSNT— Dbath  or  Fartt— Vagatino  Ordbr. 

In  an  action  by  two  tenants  fn  oommon  for  a  restraining  order  against  defand- 
ants  and  for  past  damages,  one  of  the  plaintiffs  having  died  Intestate  leaving  sur- 
vlTlng  plalnttfl  as  his  only  nelr,  the  attorneys,  in  ignorance  of  such  death,  consented . 
to  ao  order  directing  tiie  Isanea  to  be  heard  by  a  referee.  On  knowledge  of  plain- 
tUPa  death,  defendants  moved  to  vacate  the  orders  of  reference,  field  tMt,  as- 
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tbe  administrator  of  deceased  was  a  necessary  party  on  tha  qneatlon  of  damages, 
and  the  agreementa  and  orders  after  the  death  of  hia  Intatt^  were  iaTalid,  Uu 

motion  to  vacate  should  have  been  jtranted. 

Appeal  from  special  term.  New  York  connty. 

Appeal  from  an  order  denying  motion  to  vacate  an  tnderof  r^erenoe. 
verset),  and  motion  granti  d. 

Argued  before  Van  Hbunt,  P.  J,,  and  O'Bbieh  and  Lawrence.  JJ. 

Da-eies  A  Sapallo,  (Julten  T.  Davies  and  Herbert  Barry,  ot  counsel,)  foe 
appellants,  George  Wuliam  Hart,  Jr^  and  A,  A.  MoQlaahan,  for  respondeDt. 

O'Brien,  J.  This  Hction  was  oriiflnaUy  brought  by  tbe  plaintllb,  Jsmes 
Watttrs  iind  William  Waters,  to  restrain  tlie  defendants  from  maintaining  and 
operating  their  railway  in  front  of  plaintiffs'  premises,  with  an  accoropanT- 
ing  demand  for  incldentiil  relief  by  way  of  past  damages.  On  January 
2,  1391,  James  Waters,  one  of  the  plaintiffs,  died.  On  April  10.  1891.  aiii 
before  any  steps  were  tiiken  to  review  theaclion,  the  cause  appeared  apon 
the  day  calendar,  nnd  the  nttorn''ys,  In  ignorance  of  the  fact  that  one  (A 
the  plaintiffs  had  die<l,  consented  to  the  entry  of  an  order  directing  the 
issues  to  be  liearj  and  determined  by  a  referee.  On  January  16.  1892,  the 
))taintiff  William  Water  served  notice  of  a  motion  to  revive  the  action, 
which  was  withdrawn,  but  subsequently,  and  on  February  18,  1892,  re- 
newed. After  the  entry  of  the  order  upon  this  motion  to  revive,  the  de- 
fendants moved  to  vacate  the  order  of  reference,  upon  the  ground  that  by 
the  death  of  Jamea  Waters  the  action  was  suspended  in  the  same  manner 
as  though  it  had  abated,  and  all  proceedings  in  the  action  taken  prior  to 
the  revival  were  irre>:ular  and  sliould  be  set  aside.  The  learned  judge 
below  refused  to  vacate  the  order  of  reference,  upon  the  ground  that  "as. 
under  the  decisions  of  the  court  of  appeals,  defendants  never  had  a  right 
t(t  n  trial  by  jury,  and  would  not  have  such  right  now  if  the  order  of  ref- 
erence was  vacated,"  the  defendants  were  in  no  way  injured  or  prejudiced, 
and  th.it,  tlierefore,  the  motion  to  vacate  the  order  of  reference  should  be 
denied. 

Although  we  should  agree  with  the  learned  judge  that  no  substantial 
injury  resulted  from  the  order,  and  though  the  motion  itself  was  a  purely 
technical  one,  still  the  question  remains  whether  the  defendants  were  nut 
legally  correct  in  the  position  which  tliey  took.  By  various  sections  of  the 
Code,  provision  is  made  for  the  continuation  of  actions  which  do  not  abate, 
upon  the  death  of  one  of  the  parties,  in  favor  of  the  surviving  parties, 
plaintiff  or  defendant.  Sections  758,  759.  Thus  section  758  pruvidea,  "in 
case  of  (he  death  of  one  of  two  or  more  plaintiffs.  *  *  *  if  the  en- 
tire cause  of  action  survives  to  or  against  tlie  others,  the  action  may  pro- 
ceetl  In  favor  of  or  against  the  survivors;"  and  section  759  provides  for  a 
contingency  where  death  occurs,  and  part  only  of  the  cause  of  action  sur- 
vives. If,  therefore,  William  Waters,  ujfon  the  death  of  James,  could, 
without  reviving  the  action,  have  proceeded,  then  undoabte<lly  the  order  of 
reference  should  nut  he  disturbed;  becausa  as  to  his  rights,  as  against  the 
-defendants,  they  could  be  determined  upon  such  reference.  The  origiii:U 
pliiintifTs  were  tenants  in  common,  and  upon  the  death  of  James,  unmMr- 
rietl  and  intestate,  his  interest  in  the  property  descended  to  his  heirs  at 
taw;  and  it  was  made  to  appear  upon  the  motion  to  revive  the  action  that 
William  Waters  was  the  only  heir  at  law  and  next  of  kin.  It  thus  hap- 
pens in  this  case  that  the  interest  in  tbe  fee  of  tlie  property  of  the  person 
dying  descended  to  the  surviving  plaintiff,  and  therefore,  with  respect  to 
the  action  for  trespass  afFecting  the  fee,  it  could  be  maintained  by  him. 
But  even  In  such  a  case  the  iiett  T  practice  sesms  to  be  that  a  suggestion 
on  the  reoord  should  be  vaxAa  of  the  death  and  tha  devolution  of  interest. 
4ven  though  tlie  entry  of  a  formal  unler  be  unnecessary. 
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As  to  Che  Incidental  relief  relating  to  the  demand  for  past  damages,  It  was 
found  necessary  by  phiintiff  to  revive  the  action  In  bis  own  name  individually, 
■and  as  adminlstratorfor  his  brother  James.  The  fact  that  an  order  to  revive 
the  action  was  necessary,  with  a  view  to  have  all  the  Interests  before  the 
court,  seems  to  ns  to  l)e  the  crucial  test  to  apply  to  the  question  as  to  whether 
the  order  of  reference  was  regularly  made.  If  the  plaintiff  could  have  pro- 
ceeded witli  the  action  alone,  and  no  order  to  revive  or  continue  the  action 
was  necessary,  then  the  respondent's  position  would  be  the  correct  one.  But 
if,  upon  the  death  of  James  Waters,  a  necessary  party  to  the  action  was 
sent,  then,  while  the  action  itself  did  not  abate,  there  resulted,  under  well- 
settled  rules  of  practice,  a  suspension  of  the  action  until  such  time  as  a  mo- 
tion was  made  to  revive  or  continue,  and  the  persons  succeeding  to  the  inter- 
ests of  the  party  dying  were  brought  in.  In  such  a  case  any  order  entered 
in  ignorance  of  the  fact  of  death,  made  between  such  death  and  the  time  wlien 
a  motion  is  made  to  revive  the  suit,  is  a  nullity.  A  consent  signed  by  the 
respective  attorneys,  in  Ignorance  of  the  fact  that  a  necessary  party  to  the 
action  had  died,  and  in  a  case  whr-re  the  presence  of  those  upon  whom  his  in- 
terests liad  devolved  was  necessary,  cannot  be  regarded  as  either  valid  or 
binding;  because  unauthorized  on  btthalf  of  the  party  dyin^,',  and  therefore 
laclcing  in  its  cliarHCter  of  mutuality,  and  an  order  purporting  to  be  entered 
thereon  would  be  irregular.  We  think,  therefore,  tliat  the  position  of  the 
appellants  is  correct,  that  upon  the  death  of  James  Waters  a  necessary  party 
was  absent  from  the  action*  and  that  all  proceedings  were  suspendeil  until 
bis  properly-certified  representative  should  be  brought  before  the  court;  that 
the  consent  was  not  valid  and  binding  because  given  in  ignorance  of  the  fact 
of  death  during  this  period  when  all  proceedings  were  stayed;  and  that,  by 
reason  of  the  fact  of  the  order  of  reference  entered  thereon  being  irregukix 
and  unauthorized,  the  motion  to  vacate  It  should  have  been  granted.  Our 
oondusioB.  therefore,  ia  that  the  order  appealed  from  should  be  reversed,  and 
the  motion  granted,  with  $10  outs  and  disburaem^nts. 

C^BaiEH  and  LAWRisHca,  JJ.,  concur  in  result. 


OiLLESPiK  et  al.  V.  Davidor  Fertilizer  Oo. 

(Supreme  Court,  Oeneml  Term,  First  Department.   November  18, 1B9S.) 
AmoK  FOB  AN  AocODSTiso— Plbadino. 

Flalstlfii  broQffht  an  accounting  for  goods  delivered,  as  alleged,  to  defendaat 
nnde;  oertaio  agreemeotB,  whereby  defendant  was  to  hold  snoh  goods  in  trust  for 
plaintiffs,  with  power  of  sale,  ana  when  sold  deliver  the  proceeds  to  plaintiffs. 
Hem,  that  defendant's  answer,  which  distinctly  denied  these  allegations,  but  ad- 
mitted receiving  "certain  goods  similar  to  those  mentioned"  in  the  complaiot,  of 
luving  "disposed  of  apart^  and  received  "avails  of  aportlon  thereof,"  did  not  ad- 
mit the  agreements  referred  to  nor  the  receipt  of  the  goods  specified  In  the  oom- 
plaint,  and  was  not  frivolous. 
Samk-  -Validity  of  Contract. 

The  allegation  in  the  answer  that  such  contracts  made  by  defendant  are  ultra 
vtrev  is  a  sufficient  defon&e. 

Appeal  from  special  term.  New  YorlE  county. 

Action  by  William  Gillespie  and  others  against  the  Davidge  Fertilizer  . 
Jorapany  for  an  accounting  for  goods  sold.    From  an  order  granting  judg- 
ment on  pleadings,  defendant  appeals.  Reversed. 
The  pleadings  for  plaintiffs  and  defendant  were  as  follows,  viz.: 
"(1)  That  the  plaintiffs  are  cupiirtners  in  business  as  commi^iHion  merchants 
la  the  city  of  New  York,  under  the  tirm  name  and  style  ot  Gillespie  Bros.  & 
Oo.    (2)  That  tlie  defendant  is  a  manufacturing  corporation  created  by 
and  under  the  laws  of  the  state  of  New  York.   {S)  That  liuretufore,  to  wit, 
on  or  about  the  2bth  day  of  February,  1889,  an  agreement  was  entered  Into 
v.20N.Y.8.no.l4— 63 


DigitizGd  by  Google 


8&4 


WEW  TOBK  SUPPLBMBNT,  TOl.  20. 


[Sap.Ct. 


between  i^ntlfls  and  defendant,  s  copy  of  which  la  set  ftnth  In  ExhlUt 
A*  hereto  attached,  and  that  thereafter,  to  wit,  on  or  about  the  2d  day 
of  Mareh,  1889.  a  further  and  separate  agreement  was  entered  Into  betwees 
plaintiffs  and  defendant,  a  eopy  of  which  is  set  forth  in  £xhibit  B,  her^ 
unto  attached,  and  that  thereafter,  to  wit,  on  or  about  the  8d  day  of  April, 
1889,  a  fnrthw  and  separate  agreement  was  entered  Into  between  plaia- 
tiifs  and  defendant,  a  copy  of  which  is  set  fortli  in  ExhilHt  0,  hneonto  it- 
taehed.  (4)  That,  pursuant  to  the  terms  of  said  agreements,  tlie  defend- 
ant received  all  and  singular  the  goods  specified  in  Exiilbita  A.  B,  and  C, 
tliereto  attached,  and  ttureafter  disposed  of  the  same,  or  some  part  Uiere- 
of,  and  has  received  the  avails  of  same,  or  a  portion  thereof,  but  has  wliollj 
failed,  refused,  and  neglected  to  acmunt  or  pay  ower  to  theee  plaintiffs  the 
prooeeda  thereof,  except  the  sum  of  •2,808  15-100,  although  requested  so  to 
do  by  the  plaintiffs  in  this  action.  (5)  That  reason  at  s^d  failure^  re* 
fuB^,  and  neglect  on  the  part  of  said  defendant,  and  for  other  good  and  anlB* 
cient  rvasoDS,  the  plaintiffs  have,  by  doe  and  proper  notice  to  defendaot, 
terminated  said  agency,  and  have  demanded  all  of  the  goods  not  heretofore 
disposed  of,  and  all  of  the  moneys,  property,  and  accounts  in  its  possession, 
or  received  by  it.  the  defendant,  relating  to  the  sale  of  the  goods  heretofore 
fumiabed  to  the  said  defendant,  under  and  in  pui-suance  of  the  terms  of  the 
said  agreement;  that  the  said  defendant  refused  to  turn  over  to  plaintilEs  any 
moneys  in  its  hands,  or  any  of  the  property  so  consi^^ned  to  it,  or  to  reader 
any  jiisl  account  thereof,  and  the  said  dt>fendant  also  refused  to  allow  theee 
plaintiffs,  or  their  agent,  to  examine  the  books  of  said  d^endant.  containing 
the  entries  relating  to  said  property,  and  refused  and  still  refuse  to  give  theee 
plaintiffs  proper  facilities  ot  ascertaining  the  facts  in  relation  thereto.  (6) 
The  phiinUfls  verily  bdleve  that  the  defendant  has  in  his  possession,  or  un- 
der his  control,  mon^,  accounts,  notes,  and  merchandise  belonging  to  these 
plaintiffs,  and  also  aporUon  of  the  goods  so  consigned,  but  the  amount  there- 
of these  plaintiffs  were  unable  to  determine;  but  the  plaintiffs  believe  that 
the  same  amounted,  at  the  time  of  the  commencement  of  this  action,  to  xt 
least  six  thousand  dollnrs.  Wherefore  plaintiffs  demand  an  accounting  be- 
tween plaintiffs  and  defendant,  and  a  judgment  for  the  amount  found  to  be 
due  under  said  accounting,  by  the  defendant  to  these  plaintiffs,  and  for  such 
other  and  further  relief  aa  to  the  court  may  seem  just  and  proper. 

"Kneelaho,  Stewart  &  Epstein,  Plaintiffs*  Attorneys. 

"51  Chambers  Street.  Kew  Yorlc  City." 
[Exhibit  A.] 

''new  York,  FeU  28th.  1889. 
"The  Datidob  Febtxlizbr  Go.,  121  Front  Strbbt,  Kkw  York. 
"Received  of  OUIesple  Brothers  A  Co.  delivery  order  for  the  following 
merchandise: 

Marli  1  500  bags  No.  1  fertilizer,  200  lbs.  each. 
500  bags  No.  2  fertilizer,  200  lbs.  each. 
134  bi^  No.  3  fertilizer,  168  lbs.  each. 
— And  in  consideration  thereof  we  hereby  agree  to  hold  the  said  goods  in 
trust,  with  liberty  to  sell  the  said  goods,  and,  in  case  of  sale  of  all  or  any 
part  thereof,  to  band  the  avails,  as  soon  as  received,  to  Gillespie  Bros.  &  Co., 
and  we  hereby  i^ree  to  lieep  the  said  property  fully  Insured  i^inst  fire. 

"Datidoe  Fertilizer  Oo. 

"U.  C.  Da VI DOB,  Pres." 
The  contracts  in  Exhibits  B  and  C  are  essentially  the  sameas  in  Exhibit  A. 
The  answer  was  as  follows: 

'*Ftr8t.  For  a  flrst  defense:  (1)  It.has  no  knowledgeor  information  sofB- 
eient  to  form  a  belief  as  to  the  allegations  contained  in  the  first  subdivision 
of  said  complaint.  (2)  It  admits  that  it  is  a  manufacturing  corporation,  hot 
alleges  that  it  la  o^anized  for  the  sole  purpose  of  manufacturing  fertllizea 
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and  selling  the  same.  (3)  On  information  and  belief  it  denies  each  and 
ever^  allegation  contained  in  subdivisions  ttilrd,  fouith,  fiftb>  and  sixth  of 
said  complaint,  except  that  it  received  certain  goods  similar  to  those  men- 
tioned in  Exhibits  A,  B,  and  C,  and  has  disposed  of  a  part  thereof,  and  baa 
received  the  avails  of  a  portion  thereof.  Second.  For  a  second  defense:  The 
defendant,  further  answering,  says,  on  information  and  beUsF,  that  the  said 
li.  G.  Cavidge  mentioned  in  ibcbibtta  A,  B,  and  0*  annexed  to  s^d  complaint, 
had  no  authority  to  sign  the  same  orto  enter  into  such  a  contract  in  the  name 
of  the  defendant,  and  that  the  alleged  obUgaUona  mentioned  and  set  forth  in 
said  Exhibits  A,  B,  and  C  were  foreign  to  the  objects  for  which  the  defendant 
was  organized,  beyond  its  powers*  and  as  to  the  defendant  were  unauthorized 
and  void.  Whereftve  the  dtfendant  demands  that  said  complaint  be  dls- 
miraed,  with  costs.  Gbobob  Wzlooz.  Defendant's  AthHrney." 

Argued  before  O'Brien  and  Babrbtt,  JJ. 

George  Wileoa,  for  appellant.  Knedand,  Stetoart  A  Bpatetn,  {Ira  B. 
Stewartt  of  counsel.)  for  respondenta. 

Per  Curiam.  The  answer  interposed  by  the  defendant  was  not  frivolous. 
It  distinctly  puts  in  issue  theSd,  4tb,  5th,  and  6th  subdivisions  of  the  com- 
plaint. These  subdivisions  constitute  the  entire  causeof  action,  and  the»n- 
swer  thus  amounts  to  a  general  denial.  These  denials  are  not  affected  by  the 
admissionof  thedefeodant  thatftreceivedcei'taingoodssimiiarto  those  men- 
tioned in  the  plaintiffs'  complaint,  and  that  it  has  disposed  of  a  port  thereof, 
and  has  received  the  avfdls  of  a  portion  thereof.  The  denial  of  the  receipt  of  Uie 
goods  specified  in  the  complaint  still  stands,  and  there  is  no  admission,  direct 
ur  indirect,  of  the  agreements  referred  to  in  the  complaint  upon  which  the 
goods  are  said  to  have  been  delivered;  nor  is  there  any  admission,  direct  or 
indirect,  that  the  defendant  received  the  goods  speciAed  In  the  complaint,  or 
(Jiaposed  of  such  goods  pursuant  to  any  such  agreements.  The  decision  eri- 
Uently  proceeded  upon  the  theory  that  the  affirmative  defense  set  up  In  the 
answer,  denying  the  authority  of  Mr.  Davldge  to  enter  into  the  contractB, 
raised  no  issue  at  fact  or  law,  and  that,  consequently,  auch  defect  vitiated  the 
entire  answer.  We  think,  however,  that  the  defense  thus  affirmatively  plead- 
ed was  suffloimt.  But,  even  If  it  had  been  insufficient.  It  did  not  disturb  the 
preceding  denials.  The  order  sboeld  therefore  be  reversed,  with  $10  costs 
and  the  disbursements  the  appeal,  and  the  motion  for  Judgment  should  be 
denied,  with  oosta. 


Sawtkr  v.  Bbnnstt. 

(Sujyreme  Court,  Oeneral  Term,  Firtt  Department  November  18, 18B9.) 

1.  Libel  and  Hi^kdsr— Pleadtno — Devdrrkr. 

Ad  answer  In  an  aotloa  for  libel,  pleadiDg  the  truth  in  Justiflcatlon,  states  new 
matter  which  must  be  afflrmaUvely  pleaded,  under  Code  CavU  Fkw.  |  4M,  and  dft> 
murrer  la  the  proper  remedy,  if  it  Is  an  insniBcient  defense, 

S>  Suts— JusTinoATiox— DBraitaB. 

An  answer  in  libel,  pleading  the  truth  in  JnsUfloation,  bat  relaUng  only  to  parts 
of  the  pabUcation,  la  insufflclent. 

Appeal  from  special  term,  New  Yoric  county. 

Action  by  Lucius  Willard  Sawyer  against  James  Gordon  Bennett  for  libel 
in  publishing  ttiat  "Sawyer,  Wallace  &  Co.,  the  largest  commission  merchants 
in  New  York,  have  failed  for  •2,000,000.  The  failure  was  caused  by  three 
London  agents*  [plaintiffs']  reckless  speculation  in  lard."  The  court  over- 
ruled the  demurrer  to  3d,  5th,  and  8th  causes  of  action,  and  sustained  a  de- 
murrer to  2d  and  8d  defenses,  from  which  ruling  defondant  appealed.  Af- 
firmed. 
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The  opinion  of  Beacu,  J.,  at  special  temii  on  the  demurrer  to  the  Sd, 
5th.  and  8th  causes  of  action,  whs  as  follows: 

"The  defendant's  demtiirer  to  the  8d.  5th,  and  8th  causes  of  action,  be- 
cause Insufficient  in  sbitement  of  fact  to  cunstitute  a  cause  of  action,  must  be 
overruled.  The  words,  in  my  opinion,  are  actionable  per  se,  as  tendinf^to  in- 
jure the  defendant  [plaintifT]  in  his  trade,  occupatiun,  or  business.  The  case 
of  Moon  V.  Francis,  121  N.  Y.  199.  2-3  K.  E.  Rep.  1127,  governs  in  principle. 
I  cannotadd  to tlie  opinion  of  the  learned  appellate  court,  so  npUy  dcies  it  cover 
the  case  at  bar.  The  allegations  of  special  dHmnge  are  nut  neolful  to  a  cause 
of  action  in  this  view.  They  are  too  indefinite  tor  such  purpose,  and  for  tiiat 
reason  may  be  useless  on  a  trial  to  aggravate  damages.  Judgment  for  plain- 
tiff on  demurrer,  with  costs.   Leave  to  answer  on  payment  uf  costs." 

The  opinion  of  Beach,  J.,  at  special  term.  In  ruling  on  the  second  and 
third  defenses  of  the  answer,  was  as  follows: 

"The  action  is  for  libel.  The  answer,  by  its  second  and  third  defenses, 
pleads  in  justihcatiun  the  truth  of  certain  portions  of  the  articles  allef^ed  to 
be  libelous.  The  plaintiff  demurs  upon  the  ground  that  the  defenses  are 
insufficient  in  law  upon  the  face  thereof.  It  is  provided  by  section  494, 
Code  Civil  Proc,  that  plaintiff  may  demur  to  a  defense  consisting  of  new 
matter  contained  in  the  answer,  on  the  ground  above  8pei.-ided.  The  ob- 
jeciiun  that  the  plaintiff  has  mistaiten  the  remeily  cannot  be  sustained. 
The  plea  of  truth  in  defense  is  new  matter,  Within  the  statute  meaning. 
Xlie  reason  is  that  it  is  wholly  outside  and  distinct  from  the  alleged  caiiae  of 
action,  and  must  he  atHrmatively  pleaded  by  the  defendant,  and  su  proven  upua 
ihe  trial.  1  am  of  opinion,  too,  that  the  demurrer  is  well  taken.  The  justi- 
lication  fails  as  a  complete  defense,  because  it  relates  but  to  parts  of  the  pub- 
lication alleged  libelous.  It  must  be  so  weighed,  not  being  pleaded  specilically 
as  a  partial  defense  or  in  mitigation  of  damages.  Thompson  v.  Halbert, 
109  N.  Y.  329,  16  N.  E.  liep.  675.  That  the  justification,  as  pleaded,  is  not 
a  inmpiete  defense,  is  hardly  debatable.  'I'o  be  so,  the  justification  must  t>e 
as  broiid  as  the  charge,  and  of  the  very  charge  attempted  to  be  justitied. 
Townsh.  Sland.  &  L.  (3d  Ed. )  §  212.  and  cases  there  cited ;  S/cmner  v.  Potrera, 
1  Wend.  451,  Fero  v.  Kiucoet  4  N  Y.  162.  The  averments  of  verity  in  tlie 
defense  will  he  found,  upon  examination,  limited  to  specified  facts  contained 
in  the  publication,  the  libelous  character  whereof  may  be  seriously  questioned. 
The  other  charges  against  the  plaintiff  are  omitted.  That  the  justification 
falls  far  short  uf  the  charges  seems  apparent.  .Judgment  ordered  for  plain- 
tiff on  demurrer  to  answer,  with  costs.  I.^ave  to  amend  on  payment  of 
costs." 

For  appeal  from  order  denying  defendant's  motion  for  a  bill  of  particulars, 
see  18  N.  Y.  Supp.  24. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Bbien  and  Lawuengb,  JJ. 

John  Totonshend,  for  appellant.  Warner  A  Franer,  {Eugene  Prayer,  of 
counsel,)  for  respondent. 

Per  Gttbiam.  The  learned  judge  at  special  term,  tn  disposing  of  the  ques- 
tion raised  by  the  two  sets  of  demurrers,  delivered  two  opinions  covering  the 
contention  here  urged  by  the  appellant;  and  as  his  reasons,  in  wtiich  we 
agree,  are  ably  and  tersely  given,  it  would  serve  no  useful  purpose  to  elabo- 
rate thereon.  We  are  of  opinion  that  his  disposition  thereof  was  correct,  and 
that  the  orders  appealed  from  should  be  afflcmed,  with  oosts  and  diaboise- 
ments. 
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Gates  «t  a2.  v.  De  la  Mabb. 

(Svpreme  Court,  Qeneral  Term,  Ftnt  J>epartTn«it  Ndrember  18,  UflS.) 

ArrOK^TRT'a  Lux— AWAKD  OP  Damaobs. 

Where  aa  attoroey  under  an  agreement  with  the  owner  of  property  condemned 
for  a  ci^  rtreet  procures  an  increase  In  the  amount  of  damages  awarded  by  the 
oommtesloners  of  estimates  and  asBessments,  he  thereby  acquires  an  equitable 
lien  OD  the  sum  awarded  to  the  amount  of  his  cumpensatlon  agrised  on. 

Appeal  from  special  term.  New  York  county. 

Action  by  Epbraim  C.  Gates  and  others  against  James  Be  la  Mare,  (anbstt- 
tnted  as  defendant  in  place  of  the  city  of  Kew  York  upon  the  city  paying  the 
amount  of  the  award  into  court,)  to  recover  the  amount  of  an  award  of  dam- 
ages by  the  commissioners  of  estimate  and  assessments  in  favor  of  Frank 
Denninger,  occasioned  by  the  taking  of  his  property  for  a  city  street.  Plaln- 
tiffs  ilemurred  to  defendant's  answer,  an  interlocutory  judgment  was  entered 
overruling  the  demurrer,  and  plaintiffs  appeal.  AffliQied. 

Arsued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Lawbenc^  JJ. 

Oeorge  W.  StepAMW,  for  appellants.   Jamet  C.  D«  la  Mare,  in  pro.  per. 

LAWRE^'CE.  J.  I  am  in  favor  of  ifflirming  the  judgment  In  the  court  be- 
low, overruling  the  demurrer  by  the  plaintiffs  to  the  answer  of  the  defend- 
ant for  insufficiency.  The  defendant,  by  his  skill  and  labor,  increased  tim 
amount  of  the  award  of  the  commissioners,  and  thereby  acquired  an  equital>lK 
lien  upon  the  fund  to  the  extent  of  the  sum  agreed  upon  between  him  iin<l 
Denninger  as  liis  compensation  for  obtalninjc  such  increase.  The  rights  of 
the  defendant  haviuft  accrued  prior  to  the  foreclosure  of  the  mortgage  ul 
the  Hiirlem  isiivings  llnnk,  Toch,  the  purchaser  at  thf>  sale  nnder  tliat  fore* 
c]t>siire,  did  not  acquire  any  interest  in  the  award  which  was  superior  to  the 
Hen  of  the  defendant,  and  the  plaintiffs,  as  the  assignees  of  ToL-h's  grantee,  of 
course  only  acquired  Toch's  interest.  The  judgment  below  must  therefore 
be  HtHrmed.  with  costs  and  disbursements,  with  leave,  on  payment  of  coats, 
to  withdraw  demurrer.   All  concur. 


Hbtch  ti.  Bishop. 
(SupMior  Court     New  York  Citih  Oeneral  Term.  Deoamber  S.  180S.) 

1.  Arrbst  Pbrdiro  AonoN— Baii<— Excbptiox  to  UnDBBTAKi.va — Notiob. 

Where  defendant,  in  an  action  for  malicious  prosecution,  is  arrested,  givos  bail, 
and  Is  released  by  the  sheriff,  the  fact  that  the  undertaking  has  been  approved  ex 
parte  by  a  Judge  of  the  proper  court  is  no  ground  for  refioal  by  tiie' sheriff  to  re- 
ceive timely  notice  of  exoeption  by  plaintiff  to  the  suffldenoy  of  the  snretles. 

8.  UxpRKTAKiNo— Sz  Pabtb  AppieotaI/— Obdbb  or  Ahrbbt— Vaoatioh. 

Where,  In  such  case,  plaintiff  bas  not  consented  to  such  approval,  nor  examined 
the  sureties,  and  in»iBts  on  such  examination,  it  is  error  to  refuse  to  cancel  the  cx 
■parte  auproral  of  the  nndertaking,  and  enter  an  order  that,  if  plaintiff  deoUnes  to 
permit  it  to  stand,  the  order  of  arrest  might  be  considered  vacated. 

Appeal  from  spectnl  term. 

Action  by  Jacob  K.  1  letch  against  T.  Brigham  Bishop  for  malicious  prose- 
cution, in  whicti  defendant  was  taken  into  custoily  hy  ttie  slieriff,  under  an 
order  of  arrest,  and  gave  t>ail.  On  the  justiflcation  of  the  sureties  defendant 
was  released  from  custody,  and  afterwards  the  undertaking  was  approved  by 
a  judge  of  this  court  ex  parte.  From  an  order  denying  a  motion  by  plaintiff 
Ui  cancel  the  ex  parte  approval  of  t)ie  undertaking,  and  compel  the  sheriff  to 
receive  plaintiff's  notk-e  of  exception  to  the  suiMciency  of  the  sureties,  and 
providing  that,  if  plaintiff  should  decline  to  permit  tlie  approval  of  the  sure- 
ties to  stand,  the  order  of  arrest  might  l>e  considered  vacated,  plaiotifC  ap- 
peals. Revened. 
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Argned  before  Freeduan  and  OfLDEBSLBErx,  JJ. 

Jftw  /.  SMn,  tor  appellant.    William  E.  StOUngs,  for  respondent. 

Fbebduan,  J.  The  material  fAcIa  to  be  considered  on  this  am>eal  are  as 
follows:  The  action  Is  tor  mallcloas  prosecution.  On  the  26th  May.  1892, 
the  defendant  was  in  the  castody  of  the  sheriff  nnder  and  in  pursuance  of  an 
order  of  arrest  theretofore  granted  in  the  action,  which  raqnlred  the  sheriff 
to  hold  him  unless  he  gave  ball  in  the  sum  of  $1,000.  On  the  day  named 
the  defendant  did  give  such  bail  to  the  sheriff.  The  nndertfiking  delivered 
for  that  purpose  was  executed  by  the  wife  and  the  son  of  the  defendant  as 
sureties,  who  therein  claimed  that  they  were  permanent  residents  of  the  citjr 
uf  New  York,  althoagh  they  then  temporarily  resided  at  CUfton,  N.  J.  Eadi 
of  the  sareties  made  an  affidavit  of  justification  before  a  commissioner  of 
deeds  in  the  office  of  the  sheriff.  The  sherifF  thereupon  released  the  defend- 
ant from  custody.  On  May  26. 1892,  the  undertaking  was  approved  ex  parte 
by  a  Judge  of  this  court.  On  June  Ist  the  sheriff  served  a  copy  of  the  under- 
taking upon  the  attorney  for  the  plaintiff,  and  upon  the  same  day  the  said  at* 
torney  duly  served  npoti  the  sheriff  and  upon  defendant's  attorney  notice  of 
exception  to  the  sufficiency  of  the  undeftaking  and  of  the  sureties.  This  no- 
tice was  returned  by  the  sheriff  to  plaintiff's  atloroey,  witli  a  notice  to  the 
effect  that  the  return  of  the  notice  of  exception  was  for  the  reason  that  the 
undertaking,  and  the  sureties  thereon,  had  been  approved  by  a  judge  of  this 
court  before  the  receipt  of  the  notice  of  exception.  Thereupon  the  plaintiff's 
ut^rney,  upon  an  affidavit  showing  the  facts,  and  alleging  that  he  had  not 
examined  the  sureties  or  consented  to  the  approval  of  the  undertaking,  ttiat 
be  believed  the  sureties  to  be  Insufficient,  and  that  the  defendant  would  prob- 
ably escape,  and  insisting  upon  his  right  to  examine  the  sureties,  moved  that 
the  sheriff  be  compelled  to  receive  the  notice  of  exception,  and  that  the  ex 
parte  approval  of  the  undertaking  be  cantjeled.  After  a  hearing  this  motion 
M'as  denied,  and  an  order  entered  denying  the  same,  and  providing,  further, 
that,  if  the  plaintiff  should  decline  to  permit  the  approval  of  the  sureties  to 
stand,  the  order  of  arrest  might  be  considered  vacated.  From  this  oider  the 
plaintiff  appealed. 

This  order  cannot  be  sustained.  The  plaintiff  had  not  waived  bis  right  to 
the  examination  of  the  sureties,  and  had  proceeded  regularly  to  enforce  it. 
The  ex  parte  approval  of  the  undertaking  was  not  necessary  under  section 
576  of  the  Code  of  Civil  Procedure,  and,  as  it  was  witiiuut  any  notice  to  the 
plaintiff  or  his  attorney,  it  was,  to  say  the  least,  merely  formal,  and  did  not 
bind  the  plaintiff.  Under  section  577,  the  sheriff  was  bound  to  serve  a  cer- 
tided  copy  of  the  undertaking  upon  plaintiff's  attorney,  and  the  latter  had  10 
days  thereafter  to  serve  notice  that  he  did  not  accept  the  bail.  Such  notice 
baving  been  duly  and  immediately  given,  it  became  the  duty  of  the  sheriff 
or  the  defendant,  under  section  578,  to  serve  notice  of  justification  before  a 
judge  of  the  court,  and  under  section  580  the  sureties  should  have  attended 
pursuant  to  such  notite  for  the  purpose  of  justification,  and  submitted  to  an 
examination  by  plaintiff's  attorney  touching  their  sufficiency.  The  manner 
of  the  examination  Is  in  the  discretion  of  the  judge,  but,  if  required  by  the 
plaintiff's  attorney,  the  examination  must  be  reduced  to  writing  and  sub- 
scribed by  the  bail.  It  Is  only  upon  the  conclusion  of  such  an  examination 
that  the  contested  sufficiency  of  the  bail  is  to  be  finally  determined,  and,  if 
then  the  judge  finds  the  bail  sufficient,  he  must,  under  section  581,  annex  the 
«xamlnation  to  the  undertakinj^,  indorse  his  allowance  thereon,  and  cause 
them  to  be  filed  with  the  clerk,  and  thereupon,  and  not  before,  the  sheriff  is 
exonerated  from  liability.  Tiie  languiige  of  the  section  last  referred  to  is 
too  plain  to  admit  of  dispute.  For  the  reasons  stated  the  order  appealed  from 
should  be  rereraed,  with  $10  costs  and  disbursements,  and  the  motion  granted. 
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Stein  e.  6teindx,eb. 
(Ottv  Court  €f  KeiB  Tork,  General  Term.  Deoembar  7, 1892.) 

1.  Budura  or  Sokbtt— Cotkitaitt  sot  to  Sub  Fsikoipij. 

A  eorenast  by  the  holder  of  a  note  that  no  action  shall  be  taken  by  him  thereoo, 
and  tiiat  he  shall  not  be  at  liberty  to  proseonte  it,  until  the  maker  thereof  shall 
moke  default  in  a  oerti^n  specified  payment,  which,  by  the  terms  of  the  agreement 
oontalnlnff  the  covenant,  is  made  payable  on  a  day  subsequent  and  fixed,  is  a  cove- 
nant to  extend  ttie  payment  of  the  note  uatiL  that  day,  and  the  Indorser  is  thereby 
released,  nnless  the  remedies  of  the  creditor  agaiust  him  are  expressly  reserved, 

S.  Sams— RssBBTiFa  Biohts  aoaikst  Sdrktt. 

A  reservation  by  the  creditor,  on  such  extension  of  time,  of  his  rights  against  an 
Indorser,  cannot  be  Implied,  bat  must  be  expressly  stipulated. 

Appeal  from  trinl  term. 

Action  by  Philip  Stein  against  Isaac  S.  Steindler  to  reooTer  on  a  promissory 
note,  on  which  defendant  was  an  indorser.  From  a  judgment  in  favor  of 
plHintffl.  entered  on  a  verdict  directed  hy  the  court,  and  from  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Ileversed. 

Argued  before  Van  Wtck  and  McCabtht,  JJ. 

Rosenberg  i&  Jfxeobson,  for  appellant.   Aghbel  P.  FUch,  for  respondent. 

Yan  Wtce,  J.  This  action  is  against  the  defendant,  as  payee  indorser  of 
a  promissory  note  for  t740,  made  by  one  Regina  Mayer,  on  December  S, 
18B9,  at  four  months,  and  due  on  April  6th,  and  upon  which  4600  had  been 
paid  prior  to  May  9.  1890,  leaving  the  balance  of  9140,  sued  for  lierein.  It 
appears  that  on  September  10,  1890,  an  agreement  for  Taluable  considerations 
and  under  seal  wis  made  l>etweeD  said  Begina  Mayer  aa  party  of  tlie  first 
part,  and  this  plaintiff,  who  was  then  the  holder  of  said  note,  as  party  of  the  sec- 
ond  part,  and  which  recited,  among  other  things,  that  "whereas,  the  parties 
hereto  have  this  day  adjusted  and  settled  all  matters  In  controversy  between 
them,  except  certain  notes,  mentioned  and  described  in  the  schedule  annexed, 
marked  'Schedule  A,*  wliich  last-mentioned  notes  are  still  in  force,  and  it 
appears  that,  in  addition  to  the  notes  mentioned  in  said  schedule,  the  party  of 
the  first  partis  indebted  to  the  party  of  the  second  part  in  the  sum  of  92,140.- 
15."  and  that  she  should  pay  him  860  in  cash,  and  give  her  note  for  82,080.15, 
payable  on  Decemlier  28,  1890,  with  Interest;  and  she  further  agreed  to  pay 
him,  notwithstarding  the  terms  of  the  note  for  82,080.15,  three  installments 
of  8135  each  on  account  thereof  on  October  23,  November  23,  and  December 
23, 1890*  and  he,  in  turn,  agreed  to  accept  a  renewal  note  for  the  balance 
after  auch  payments,  but.  In  case  of  default  in  any  tsi.  such  payments,  the 
original  note  was  to  become  dne  fire  days  thereafter;  and  tliere  were  similar 
eovenants  as  to  third  and  fourth  renewal  notes;  and  it  contained  the  foUoW' 
ing  covenant:  **And  it  la  further  agreed  by  and  between  the  parties  liereto 
that  no  acUon  shaH  be  taken  by  the  party  of  the  second  part  on  the  notes  men> 
tioned  in  SeheduleA  until  the  party  of  the  first  part  hasfuUy  paid  off  and  dift* 
dmrged  the  notes  herelnbtfore  specified,  except  that,  in  case  the  party  of  the 
first  part  shall  make  default  in  any  of  said  payments,  then,  in  that  case,  the 
party  of  the  second  part  shall  be  at  liberty  to  prosecute  the  notes  mentioned  in 
Schedule  A.**  There  were  four  notes  mentioned  in  Schedule  A,  and  one  of 
Uiem  was  the  note  made  by  Begina  Mayer  to  the  order  of  and  indorsed  by  Isaac 
S.  Steindler.  this  defendant,  and  then  held  by  Philip  Strin,  the  plaintiff,  and 
now  sued  upon  by  him  in  this  notion ;  and  he  covenanted  i  n  tlfHt  agreement  of 
September  10. 1890,  with  Mrs.  Mayer,  themaker,  that  "no  action  shall  betaken 
by  him"  on  the  note  until  she  defaults  in  cert^n  payments,  the  first  of  which 
waa  to  be  made  on  October  23d  following,  and  that  he  was  only  "at  liberty  to 
prosccate"  this  note  after  such  default;  and  hence  this  defendant,  the  payee 
and  indorser  of  that  note,  contends  that  the  payment  of  the  same  was  ex- 
tended from  September  10th  to  December  23d.  the  day  upon  which  the  third 
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pa>ni(nt  was  to  be  made  by  Mi's.  Mayer  under  that  agreement,  as  it  was  ad* 
mitteU  at  folio  34  that  she  had  made  the  first  two  payments  therein  provided 
for;  but  whether  these  two  payments  wpre  made  or  admitted  or  not,  she 
could  not  be  in  default  until  the  Qrst  payment  became  due,  on  October  23tl. 
This  covenant  by  the  holder  of  a  note  "that  no  action  shall  be  taken"  by  bim 
on  the  note,  and  "that  he  slialt  not  be  at  liberty  to  prosecute"  the  same,  Qotil 
the  maker  thereof  shall  make  default  in  a  certai  n  speciQed  payment,  which,  by 
the  terms  of  the  agreement  containing  this  covenant,  is  made  paynble  on  a 
day  subsequent  thereto,  and  thereby  fixed.  Is  undoubtedly  a  covenant  to  ex- 
tend the  payment  of  such  note  until  such  day.  A  covenant  not  to  sue  upuo 
a  note  or  other  debt  for  a  fixed  period  is  an  extension  of  payment  of  same  for 
such  period.  The  holder  of  a  note,  who  took  from  the  maker  a  warrant  of 
attorney  to  confess  judgment  for  the  amount  of  the  note,  and  at  the  same 
time  stipulated  not  to  Issue  execution  if  the  maker  paid  a  fixed  sum  in  60 
dHys,  and  continued  to  pay  a  like  sum  erery  60  days  thereafter  until  the 
judgment  was  satisfied,  tiiereby  released  the  surety  on  the  nota  Bower  v. 
Tiermann,  3  J>f  nio,  378. 

Tlie  liability  of  an  indorser  In  an  action  by  a  subsequent  indorser  or  holder 
who  baa  given  the  maker  an  extension  as  lo  payment  of  the  note  is  to  be  de- 
termined by  the  rules  governing  t)ie  relation  of  principal  and  surety;  ami 
tlie  rule  as  to  sureties  is  that,  if  the  creditor  has  bound  himself  by  any  trans- 
action with  the  principal  debtor,  which  prevents  the  surety,  upon  payment, 
flora  immediately  prosecuting  the  principal  debtor,  cbe  former  is  discharged. 
Any  valid  or  binding  agreement  whereby  the  surety  may  be  deprived  of  or 
delayed  in  the  assertion  of  his  equitable  daim  to  pay  the  debt  and  to  become 
subrogated  to  the  rights  and  remedies  of  the  creditor,  if  made  without  the 
assent  of  the  surety,  will  discharge  him.  An  agreement  fbr  an  extension, 
but  for  a  day,  of  a  secured  debt,  made  without  the  consent  of  the  surety, 
upon  a  valid  coiuideratlon.  which  precludes  tlie  creditor  meanwhile  from  en- 
forcing the  debt  against  the  principal,  therehy  changing  the  petition  of  the 
surety,  will  release  the  surety.  And  every  extension  to  the  piincipal  debtor 
of  i»yment  of  the  debt  thereby  changes  the  position  of  the  surety,  and  will 
release  him,  unless  the  lemedles  of  the  creditor  againsl  the  sarety  are  ex- 
pressly reserved,  and,  in  consequencet  his  resulting  rights  also  reserved;  but 
the  stipulation  to  reserve  the  rights  of  the  creditor  against  the  surety  must 
be  plainly  seen  from  the  agreement  between  the  principal  debtor  ami  the 
creditor,  and,  if  nothing  is  mentioned  about  the  reservation  of  these  rights, 
it  will  not  be  implied.  However,  tlie  appellant  contends  that  plaintiff's 
rifthts  as  holder  of  the  note,  as  against  the  defendant  indorser.  were  expres-^ly 
reserved  by  tlie  recitals  in  the  preamble  to  the  agreement  of  September 
10th  that  they  (the  holder  and  the  maker)  "have  this  day  adjusted  and  settled 
all  matters  in  controversy  brtween  them,  except**  the  fbur  notes  made  by  her, 
one  of  which  is  this  note  in  suit;  that  these  four  notes  **are  still  in  force;" 
and  that  she  is  Indebted  to  brm,  "In  addition  to**  these  four  n\itea,  "in  the 
sum  of  82,140.15."  But  for  this  exception,  the  pliUntifl  would  have  lost 
forever  his  cause  of  action  on  the  note,  both  against  her  and  the  indorser. 
and  the  effect  of  this  exception  in  the  preamble  is  to  save  the  note  from  being 
included  in  the  adjustment  and  settleiuf  nt  of  all  matters  In  controversy  be- 
tween them,  as  there  was  no  controversy  in  reference  to  It.  As  the  note  was 
then  due,  h  i<l  the  parties  stufp'-it  rtf^^it  here,  the  plaintiff  would  then  have 
had  an  itiiine<liate  right  of  ai-tiim  thereuu  against  both  her  and  Uie  indorser. 
and  this  iuiuiediate  right  would  Iuivm  continued  had  lie  not  expressly  cov- 
enanted in  the  iigieement  with  her  to  extend  the  payment  of  the  note,  iin  l 
even  then  he  could  hiive  expressly  stipulated  to  reserve  his  rights  as  against 
the  indorser;  but  he  did  not  so  stipulate,  and  such  stljiuhitlon  to  reserve  liis 
rights  as  against  an  indorser  cannot,  under  the  law  uf  this  stale,  be  im- 
plied.  The  judgment  and  order  appealed  from  are  revened,  and  new  trial 
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gnmted.  witli  costs  to  appellant  to  abide  the  event.  The  pl^ntlff  may  be 
able  to  show  on  the  new  trial  that  tbe  note  was  given  to  the  defendant  ai 
ail  Hccummodattott,  and  that  lie  subsequently  procured  its  discount,  and  re- 
tained the  proceeds  thereof,  whicli  would  make  Ms  liability*  as  between  him 
and  the  maker,  primary;  and  hence  he  could  not  Invoke  tbe  regulations  as  to 
aBbrogalion  and  euretyship. 


OBRIST  t».  CnETWOOD. 
(Cttu  Court  of  New  Yurh,  Oeneral  Term.   Deoember  T,  1899.) 

LiMiTATiOJ*  or  Actiokb— Wbbk  Statctti  Bboi^b  to  RtTH. 

"Wlinreaii  attorney  collected  money  In  1S79  for  an  Infant  who  attained  his  majori^ 
in  1884,  but  had  no  knowledge  of  such  ooUection  until  1889,  the  statute  of  limitations 
did  not  begin  to  run  against  the  hifant's  claim  for  such  money  until  he  had  knowl- 
«dgn  of  the  oolteoUon,  since  Code  Civil  Froc.  I  410,  provides  that  the  time  of  limita- 
tion is  to  be  "computed  from  the  time  when  the  person  having  the  right  to  make 
the  demand  has  actual  knowledge  of  tbe  facts  apw  which  that  right  depaods.  ** 

Appeal  from  trial  term. 

Action  by  Bernard  B.  Christ  against  Bradbury  G.  Ohetwood  for  money  col- 
lected aa  attorney*  Judgment  was  rendered  in  favor  of  plaintiff,  from  which 
detoidant  appeals.  Affirmed. 

Argued  before  McOown  atid  Van  Wtok,  JJ. 

/.  9.  mttar  and  /.  B.  Furlong,  for  appellant   S,  0,  Zow  and  P. 
Trauimann,  for  respondent 

Van  Wtok,  J.  The  plaintiff,  in  1877,  who  was  then  about  14  years  of  age, 
owned,  with  hla  sister,  tlien  an  adult,  a  bond  and  mortgage  for  #5,600,  and 
is  that  year  the  same  was  placed  in  the  hands  of  defendant,  a  counselor  at 
law.  for  the  purpose  of  foreclosure,  and  he  brought  audi  an  action  and  hiul  it 
gnardlan  ad  litem  appointed  therein  for  this  plaintiff,  and  in  that  action  the 
pioperty  viu  sold  and  bought  in  for  the  benefitof  this  plaintiff  and  his  sister. 
At  that  time  there  was  due  upon  the  property  for  taxes  •1,274.  and  $368 
coats,  with  $122  disbursements  of  forecloeure,  making  $1,764.  In  1879  the 
propezty  was  again  sold  for  $5,600,  and  this  sum  was  collected  by  defendant 
as  i^meyfor  tliis  plaintiff  and  his  sister.  After  deducting  the  $1,764  from 
the  $5,600  80  collected,  tbe  defendant  then  bad  in  his  hands  $3,836.  It  is 
conoeded  that  before  this  action  lie  bad  paid  out  for  plaintiff  $520,  and  to 
plaintiff's  sister  $1,040.  and  that  he  bad  charged  her  with  the  further  sum  of 
$500,  the  same  being  one  lialf  of  Sl.OUO  which,  lie  testified  in  this  action,  was  a 
reasonable  fee  for  conducting  the  foreclosure  proceedings  as  attorney  fur  both. 
Allcwinf;  this  as  a  reasonable  fee,  she  has  received  $1,540,  white  her  half  of  • 
the  $3,886  would  be  31,918,  and  hence  she  would  be  entitled  to  the  further 
sum  of  $378.  However,  the  court  below  properly  ruled  that  her  claim,  if  any, 
was  barred  by  the  statute  of  limitation,  and  that  this  plaintiff,  wlio  sued 
herein  for  himself  and  as  assignee  of  all  her  right,  title,  and  inteiest,  could 
recover  nothing  as  assigiit-e  of  her  claim,  but  instructed  the  jury  that  plain* 
tiff  could  recover  bis  lialf,  to  wit,  $1,918,  less,  of  course,  the  6520,  wliicb  had 
been  paid,  and  less  one  lialf  of  what  they  sliould  find  was  a  reasonable  fee  for 
conducting  the  forecioaurcprocrettinga;  and  it  would  seem  that  they  iiad  found 
sutwtantlally  with  defendant's  contention  as  tothe$l,000  fee,  for  they  returned 
a  verdict  for  plaintiff  of  only  $930.  This  verdict  is  not  against  the  weiglit  of 
evidence,  and,  moreover,  there  Is  no  certificate  in  the  case  that  it  contains  all  the 
evidence.  Tbe  mHin  contention  of  defendant  at  tbe  trial  and  on  the  appeal  is 
that  plflintiff's  cliiim,  too,  was  l)arred  hy  tbe  statute  of  limitation,  as  defend* 
ant  hatl  received  litis  money  in  1879,  while  this  action  was  not  commenced 
against  him  until  Ma,v,  1891;  but  it  must  be  remembered,  that  plaintiff,  as  tbe 
proot  sliows,  became  21  years  of  age  on  April  29,  1884;  and,  if  the  statute  of 
six  years*  limitation  began  to  then  ran,  still  his  claim  would  be  barred,  for 
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this  action  was  notcommenced  until  seven  years  thereafter.   However,  plain- 
tiff testlQes,  at  folio  36,  that  he  Qrst  discovered  and  learned  that  defendant  had 
any  moneys  in  his  liands  for  him  In  March  or  April,  1889.  and  that  before 
that  time  he  hnd  no  knowledge  or  any  information  that  defendant  Iiail  any 
money  belonging  to  him.  and  defendnnt  admits  that  lie  had  never  seen  plaintiff 
from  the  time  that  he  was  a  boy,  in  1877,  until  he  met  him  In  March  or  April. 
1889.   This  the  trial  judge  treated  as  a  disputed  question  of  fact,  and.  aa  re- 
gards the  same,  instructed  the  jury  that,  before  the  plaintiff  couid  recover  at 
all,  they  must  find  that  the  flrst  knowledge  be  acquired  of  there  being  any 
indebtedness  Hccrning  to  him,  from  or  on  the  part  uf  the  defendant,  was  in 
1889,  when  those  matters  came  up  before  Mr.  Crane,  as  testified  to,  and  th^ 
they  were  to  say  from  the  testimony  adduced  whether  the  plaintiff  liad  or  bad 
not  obtnined  any  knowledge  until  that  time,  and  that,  if  he  had  not,  be  was 
entitled  to  assert  his  rights  there;  otherwise  not.    Thesf  instructions  are  jus- 
titled  by  the  first  subdivision  of  section  410  of  the  Code  of  Civil  Procedure, 
which  says:  *'  When  the  right  grows  out  of  the  receipt  or  detention  of  money  or 
property  by  an  agent,  trustee,  attorney,  or  other  person  acting  In  a  fiduciary 
cai^HCity.  tlie  time  must  be  computed  from  the  time  when  the  person  having 
the  ri^lit  to  make  the  demand  has  actual  knowledge  of  the  facts  upon  wliich 
tliat  right  depends."    This  section  was  new  in  1877,  and  hence  the  apparent 
conflict  of  some  earlier  decisions;  but,  as  to  attorneys  at  law,  this  pruvisioD 
merdy  lays  down  the  common-law  rule  that,  until  a  client  is  notified  by  bis 
attorney  of  the  collection  of  money  for  him.  the  statute  of  limitation  does  not 
begin  to  run  in  favor  of  the  attorney,  unless  the  client  has  l>een  otherwise 
informed  of  the  fiict.    Bronwn  v.  Mumon,  29  Hitn,  54.    Another  contention 
i<f  defendant  is  that  the  court  erred  in  excluding  his  counterclaim  as  to  sen*- 
ices  rendered  by  him  in  1877,  other  than  his  services  rendered  in  the  fore- 
t  osure  suit  and  his  disbursements  tlierein;  but.  as  to  those  services,  the 
defendant  testifies  that  they  were  not  authorized  by  plaintiff,  who  was  then 
about  14  years  old.  nor  by  his  general  guardian,  but  by  his  guardian  ad  litem 
in  the  foreclosure  suit,  who  was  another  than  his  general  guardian,  and  those 
sei  vices  were  rendered  by  defendant  In  matters  disconnected  from  the  fore- 
ciosure-suit.   A  guardian  ad  litem  has  no  general  authority  to  bind  the  infant 
or  his  estate,  but  the  authority  of  such  a  guardian  is  limited  to  the  action  In 
which  he  Is  appointed,  and  to  the  subject-matter  thereof,  and  eren  here  his 
.luthoiity  is  very  limited  indeed,  for  he  is  authorized  to  prosecute,  not  to  set> 
tie.    He  can  settle  only  by  authority  of  the  court.   His  admissions  will  not 
bind  the  Infant  party.   He  can  receive  no  compensation  except  by  order  of 
the  court,  and  a  payment  to  him  of  money  in  the  action  will  not  bind  the 
•  infant  or  bis  general  guardian,  unless  the  person  so  paying  prove  that  he  has 
given  the  security  required  by  law,  except  it  Is  otherwise  specially  prescribed 
by  law.    The  cause  of  action  upon  which  this  counterclaim  is  founded  arose, 
if  at  ali,  14  years  before  this  action,  and  tiie  plaintiff  attained  his  majority 
about  7  years  before  it  was  commenced,  and  so  it  is  concluded  that  ttw  oooit 
below  ruled  rightly  as  to  this  counterclaim. 
The  judgment  and  order  appealed  from  are  affirmed,  with  costs. 


Kyan  v.  Jones. 

(Common  Pleaa  of  Neu>  York  City  and  County,  General  Term.  December  5. 1699.) 

L  SOKBSMDaa  or  Leased  FaMissa — Acceptangb. 

Aoceptancd  by  a  landlord's  agent  of  the  keys  of  leased  premises  does  Dot,  of  it 
self,  oonatltute  an  aoceptance  of  the  tenant*s  snrrdnder  of  the  lease. 

S.  BaHB— EVTCTIOK. 

To  Justify  a  tenant's  abandonment  of  the  demised  premiseOf  it  is  not  enongli  that 
at  some  time  during  the  period  of  his  oooupBocy  be  was  deprived  of  their  bene- 
ficial eajoymeat  by  the  wrongful  act  of  the  landlord,  but  it  should  appear  thai  the 
derivation  was  persisted  in  and  continued  at  the  Xima  of  aliandODmenU 
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8.  Sun;— ReBTORiTKm  or  En/otkb^. 

TboQgh  there  wu  eridenoe  that  duria;;  ths  ooldest  smbob  the  Imndlord  did  not 
furnish  adequate  beat  for  the  premises,  as  agreed,  yet  the  fact  that  the  teoant  did 
not  remove  antll  April  1st,  wheD  a  warmer  season  had  arrlred,  requiring  less  heat 
to  make  the  premises  comfortable,  is  sufflcleDt  to  justify  a  floding  that  at  the  time 
of  the  tenaot's  removal  tbe  grounds  of  former  complaint  had  ceased  to  be  relevant, 
■nd  that  the  full  eitjorment  of  the  demised  premises  had  been  restored. 

Appeal  from  ninth  dlBtriet  ooart 

Action  by  Charlea  T.  Ryan  against  Edward  P.  Jones  to  recover  rent.  From 
■  judgment  for  plaintiff,  defendant  appeals.  Adrmed. 
Argaed  before  Bibghopf  and  Prto&,  JJ. 

Charlea  S.  Preyer,  for  appellant.    Wm,  King  £taUt  for  respondent. 

BncHOBT,  J.  The  action  waa  to  recover  rent  accruing  April  1, 1892.  and 
tbe  defenses  were  surrender  of  the  lease  by  mutnal  agreement  and  eviction. 
The  sorrendar  was  predicated  or  an  alleged  oral  agreement  with  phUntifl*a 
agent,  the  making  of  which  the  latter,  however,  empliuticalljr  denied.  Ac- 
ceptance of  the  keys  did  not,  of  itaelf.  constitute  an  acceptance  of  tbe  sur^ 
render  of  tbeinise,  {Thomas  v.  N«l»oih  69  Y.  118;  Winant  v.  BinM,  14 
I>aly,  187;  Spin  t.  Voas,  [Oom.  Fl.  K.  T.]  9  N.  Y.  Supp.  532;)  and  a  con- 
flict of  testimony  respecting  the  alleged  agreement  does  not  afford  sufficient 
ground  for  reversal,  if  It  is  not  apparent  that  justice  hiis  been  perverted, 
(  Wetaa  v.  Straiut^  [Com.  PI.  N.  Y.]  14      Y.  Supp.  776.) 

On  the  trial  it  appeared  that  the  building  No,  157  West  119tb  street,  in 
the  city  of  New  Yoric,  comprised  nine  distinct  tenements  or  "flatB,"  so  con- 
structed that  each  was  substantially  dependent  for  comfortable  inhabitation 
i|  u  ring  the  colder  season  upon  a~f  urnace  and  boiler  situated  in  llie  cellar,  from 
wlilch  steam  heat  was  distribated  by  conduits  to  the  several  tenements,  and 
there  diffused  by  means  of ''radiators;"  and  tliat  of  the  furnace  and  boiler 
the  landlord  had  reserved  exclusive  control.  It  further  appeared  that  two  of 
these  tenements  hnd  been  demised  to  defendant  under  a  written  lease,  dated 
October  30.  1891.  for  the  terra  of  one  year,  comraeDcing  November  1,  1891, 
at  the  monthly  rental  of  890,  payable  in  advance;  that  defendant  was  re- 
stricted in  the  occupntion  of  the  demised  premises  for  the  purposes  of  a  pri- 
vate dwelling;  and  that  alterations  therein  by  the  tenunt  were  inhibited,  ex- 
cept with  the  written  consent  of  the  landloid.  Tbe  lease  did  not  In  terms 
bind  the  landlord  to  supply  any  heat  whatever,  which  was  required  in  the 
use  of  the.  tenements.  We  may  assume,  for  the  purposes  of  this  appeal,  as 
contended  by  the  defendant,  that  the  facts  staled  constituted  the  adequate 
aupply  of  heat  by  tlie  landlord  an  integral  part  of  his  covenant  tliat  during  the 
term  demised  the  tenant  may  quietly  have,  hold,  and  enjoy  the  premises; 
and  that  for  the  breach  of  it,  whether  due  to  acts  of  omission  or  of  commission, 
whereby  the  tenant  is  sulistantiatly  deprived  of  his  right  to  their  beneticial 
enjoyment,  he  may  abandon  tbe  premises,  and  successfully  interpose  as  a  de- 
fense to  a  demand  for  subsequently  accruing  rent  tiiat  he  was  evicted  by  the 
landlord.  Bank  v.  Newton,  76  N.  Y.  616;  Denison  v.  Ford,  7  Daly,  384; 
Dtiff  V.  Hart,  (Com.  PI.  N.  Y.)  16  N.  Y.  Supp.  163;  Lawrence  v.  Marblt 
Co.,  (Com.  PI.  N.  Y.,  Gen.  Term;  filed  Nov.  1892.)  20  N.  Y.  Supp.  698. 
But  we  are,  notwithstanding,  of  tbe  opinion  that  the  defense  of  eviction  was 
not  established. 

To  justify  the  tenant's  abandonment  of  the  demised  premises,  it  Is  not 
enough  that  at  sometime  during  the  period  of  his  occupancy  he  was  deprived 
of  their  beneHcial  enjoyment  by  tbe  wrongful  act  of  the  landlord,  but  it 
should  appear  that  the  deprivalion  was  persisted  in  and  continued  at  the 
time  of  the  abandonment,  {Qtlhoolt^  v.  Washington,  4  N.  Y.  217;  Edgerton 
V.  Page,  20  N.  Y.  281;  Boreel  v.  Lawton,  90  N.  Y.  293;  Koehler  v.  ScAei- 
der,  [Com.  Pi.  N.  Y.]  4  N.  Y.  Supp.  611;)  and  hereof  the  evidence  is  ded- 
«ient.    It  was  conceded  tlut  the  landlord  did  supply  heat,  and  tbe  utmost 
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wfalcb  may  be  aaccesBfulIy  cltimed  for  the  evldeDce  is  that  it  ratabUsbed  Ibe 
fact  of  the  landlord's  neglect  or  rtfDBal  to  furnish  an  adeqtfate  supply  during 
the  collier  season  preceding  defendant's  removal.  Defendant,  however,  did 
not  quit  possession  until  April  1st,  and  from  the  advent  and  propinquity  of 
seasons  of  greater  clemency,  respecting  the  need  of  heat  for  the  oomfrabiblg 
inhabitation  of  ttie  demised  premises,  the  trial  Justice  was  authorized  to  flnd 
that  at  the  time  of  defendant's  alleged  moLioa  the  grounds  oC  former  oom- 
plaint  had  ceased  to  be  relevant,  and  tluA  the  full  enjoyment  of  the  demised 
premises  liad  then  been  restored  to  lilm.  Ttie  exceptions  to  the  rulings  on 
the  trial  present  no  error,  and  the  judgment  should  tiierefore  be  affirmed,  witb 
costs. 


Kbttb  0.  New  Yobs  El.  B.  Co.  et  aL 
(Comnum  PUom  ttf  New  Tbrft  City  and  Count]/,  OenemI  Term.  December  5.  ISSS.) 

1.  Eminent  Domatn— Damages  bt  Elbvatbd  Boat>— Settino  opt  BfiyEriTs. 

In  estimatinff  the  damafreB  to  premises  from  the  mainteDaace  aod  operation  of  as 
elevated  railway,  the  beaeflte  aooruluK  to  the  premises,  and  peculiar  thereto, 
should  he  sot  off  against  any  inooaveiiienoBs  resulting  from  the  railway  to  thspran- 
ises.   20  N.  Y  Supp.  637,  affirmed. 

2.  Same — Btidekcb  or  Sbitkpits. 

Prozimltor  of  an  elevated  railroad  and  Its  atatton  to  premlsea,  and  the  eztenaiTa 
communioatlon  with  the  premises  thereby  afforded,  are  evldeooe  of  benefits. 

&  Bahb. 

Though  defeodantdld  not  ask  the  court  to  flnd  that  there  were  any  benefits  to 
the  premises,  yet  a  claim  in  the  requests  to  flnd  that  allowance  should  bo' made 
for  Deaeflts  in  the  estimate  of  damages  implies  that,  on  the  evidence,  beneflts  were 
apparent^ 
4.  BlJfB— iKJDifonox. 

In  an  action  to  enjoin  tbe  operation  of  an  elevated  railw^r.  the  antosloB  of  evt 
dence  of  benefits  Is  error,  as  jdalntift  is  entitled  to  an  ioJanoUra  onlj  la  case  of 
substantial  iojury. 

Motion  for  reargument  denied. 

Argued  before  Daly,  C.  J.,  and  Bimmoft  and  Fbtob.  JJ. 

Pryor.  J.  The  decision  on  appeal  was  based  upon  the  refusal  of  the  ref- 
eree to  flnd  that  **in  estimating  ttie  damages  herein,  if  any,  the  beneBts  ac- 
cruing to  said  premises,  and  peculiar  tliereto,  from  the  maintenaocp  and 
operation  of  said  railway,  should  be  set  oft  afrainst  any  inconveniences  re- 
sulting from  said  railway  to  said  premises."  Counsel  for  the  motion  objects 
tliHl  ihe  Ciise  shows  no  evidence  of  beneflts.  We  think  otherwise.  Tbe 
proximity  of  ttie  railroad  and  its  stations  to  the  premises,  and  the  extensive 
comniuniCiition  with  the  premises  thereby  afforded  and  facilitated,  in  itself 
is  evideoce  of  benefits.  Vitickerv.  liaittoay  Co.,  106  N.  Y.  164, 12  N.  E.  Ileo. 
568.  Ill  Fli/tm  v.  Taylor,  127  N".  Y.  600,  28  N.  E.  Rep.  418,  the  court  said 
tiiut  the  diversion  of  travel  is  presumed  to  cause  special  damages,  "because 
diversion  of  trade  inevitably  follows  diversieii  of  travel."  The  converse 
of  tlie  proposition  must  be  true;  namely,  that  increase  of  trade  hievitabty 
follows  increase  of  tnivel.  At  all  events,  the  fact  was  for  the  judgment  of 
tlie  referee;  but  his  refusal  to  consider  s|)ecial  beneflts  necessarily  involves 
tlie  elimlnittion  of  the  fact  in  his  estimate  of  damages.  Olher  facts  in  tlie 
Citse  might  indiciitc  to  the  referee  the  probability  of  beneflts.  Counsel  for 
tlie  motion  ur.es  that  "the  defendants  did  not  ask  the  court  to  lind  that  there 
were  any  beneflts."  But  tlieir  claim,  by  the  request  to  flnd.  timt  the  referee 
should  allow  for  benellts  in  tbe  estimate  of  danm^es,  implies  that  upon  the 
evidence  benefits  were  aparent.  Counsel  concedes  that  if  there  were  an  ex- 
ceptliiii  to  the  rejection  of  evidence  of  beneflts  it  might  !«  fatal  to  the  mo- 
tion; but  obviously  of  equivalent  effect  is  the  exe^'ption  to  the  refusal  of  ibe 
referee  to  consider  benefits.   The  court  did  not  overlook  the  refusal  to  flnd 
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defendants*  thirtieth  request.  That  refusal,  however,  is  of  do  materiality  to 
the  present  purpose;  since,  aasuiiiing  the  cunverse  of  the  proposition)  the 
referee  might  have  found  "h  diminution  of  the  fee  value  in  consequence  of 
the  railroi^*'  because  of  the  rejection  of  benefits  in  his  estimate.  Ag»in, 
counsel  argues  that,  even  thoutih  benetitn  be  allowalile,  they  go  only  in  re- 
ductiou  of  damages,  and  do  not  affect  pinintiff's  riglit  to  injunctive  relief. 
Seeing  that  the  plaintiff  would  be  entitlt^  to  such  relief  only  in  tlie  event  of 
subsliuilial  injury,  {Graj/  v.  liailivail  Co.,  128  N'.  Y.  50ii,  28  N.  E.  Hep. 
498.)  iiow  can  we  say  that,  if  tlie  refeiee  had  coiisi'Iered  benellts,  lie  would 
not  have  found  the  fact  of  no  substHniial  injury?  Counsel  adduces  consider- 
ations affecting  the  merits  of  the  action ;  but  they  are  of  no  relevancy  to  the 
present  application.  Counsel  for  the  motion  fails  to  present  a  case  within 
rule  16  uf  lliia  court,  and  within  the  general  principle  regulating  the  allow- 
am  e  of  reargumentB.  Fosidick  v.  Town  of  Hempstead.  126  N.  Y.  651.  27 
N.  E.  Hep.  382;  Jfoun(  v.  Mitchell,  32  N.  Y.  702;  Curley  v,  Tomltnson.  5 
Daly.  283;  Bankn  v.  Carter,  7  Dsly,  417;  Welsh  v.  Hailroad  Co.,  (Com.  PI. 
X.  Y.)  16  N.  y.  Supp.  174.  We  adiiere  to  the  opinion  that,  in  the  interests 
of  j  ustice.  a  new  trial  of  tbe  action  should  be  had.  Motion  denied,  with  coatB. 
All  concur. 


Fitch  et  al.  v.  Kennard  et  al. 
{Common  Pieat  of  New  Y*^k  City  and  County,  Oeneral  Term.   December  b,  1S93.) 

L  SU.B— LauT  nr  Bhipmskt— Acobftakcb. 

WbeiM,  in  an  aotioo  for  damages  for  failure  to  ship  a  car  load  of  eggs  on  a  par- 
ticular day,  it  appears  tbat  tbe  coatract  was  dependent  on  an  acceptance  by  plain- 
tiffs of  an  offer  of  sale  by  defendants,  made  througb  a  broker,  plaintiffs  are  not  cn- 
tftle<l  to  recover  If  sucb  offer  was  not  accepted  aotll  the  day  after  the  shipment 
waa  to  be  made. 

%  Kuii— ABrBasBKTATio:(B  or  Bbokbu. 

If  sucb  offer  was  macie  on  the  day  that  sbipmeot  was  to  be  made,  aad  defendants 
represented  tliat  the  eggs  were  thea  in  car,  and  would  be  shipped  that  evening, 
so  as  m bp  delivered  "in  due  time, "and  plaintiffs  relied  and  acted  on suob  repre- 
sentation, they  are  entitled  to  recover. 

8.  SaMB--EviDB:{CE— AOHISStBILITT. 

Assuming,  in  pucb  case,  that  the  broker  was  defendants'  agent,  they  are  not 
bound  by  his  teciLmony  as  to  the  conversation  between  him  and  defendants  at  the 
time  of  tbe  sale,  and  it  is  error  to  exclude  evidence  offered  by  the  latter  as  to  such 
oocversation,  though  contradictory  of  the  evidence  of  such  broker,  19  N.  Y.  Snpp. 
ACS,  reversed. 

4.  a*aB"WHB.V  KOT  IN  WaiTHfO. 

lu  an  action  ftir  damages  for  failure  to  ship  a  oar  load  of  eggs  on  a  particular 
dhy,  a  "purchase  ticket,  "probably  constituting  acontractof  sale,  was  not  tiitro- 
d'lced  tn  eridenne  or  proved.  It  appeared  that  a  telegram  by  a  broker,  negotiat- 
ing t^*j  tale,  only  commnnlcated  to  plaintiffs  tbe  offer  of  defendants  to  sell  a  car 
load  of  offgi,  wtioli  "leave  to-night,  "and  that  the  bill  of  lading  contained  no  agree- 
met;t  of  sjle  between  the  parties.  Held,  that  the  record  did  not  show  the  contract 
ef  va'e  was  ic  writing,  and  parol  evidence  to  establish  It  was  competent. 

Appoml  fF9m  city  eoart.  general  term. 

Action  by  Ilalsey  Fitch  and  Walter  S.  Fitch  against  Alexander  A.  Ken- 
^Aid  and  Alexander  D.  Kennard  to  recover  damages  on  a  contract  of  sale  of 
a  car  load  of  eg&,  and  failure  to  ship  the  same  on  a  particular  day.  From  a 
Judgment  of  the  general  term  of  tlie  city  court  affirming  a  judgment  entered 
on  a  verdict  for  plaintiffs,  ( 19  N.  Y.  Supp.  468.)  and  affirming  an  order  de- 
nying a  new  trial,  defendants  appeal,  llevei'sed. 

Argued  before  Dalt,  C.  J.,  and  Biacuopr  and  Prtor,  JJ. 

Qruber  c&  Landau,  {Abraltam  €frub«r,  of  counsel.)  for  appellants.  /. 
George  Flammer,  for  respondents. 

Fbtob,  J.  The  action  is  for  damages  from  breach  of  an  alleged  contract 
fay  defendants  to  ship  a  cargo  of  eggs  in  Chicago,  on  the  night  of  the  18tb  of 


DigitizGd  by  Google 


846 


HEW  YORE  BUFPLEMKMT,  Vul.  20. 


fC.  P.  N.  Y. 


March,  1891,  to  the  plidnllfls  In  New  York.  The  shipment  was  not  made 
till  the  19th  of  March.  The  single  question  in  oontroven/  is,  did  tlie  de- 
fendants agree  to  ship  the  eggs  on  the  niglit  of  the  18th  of  March?  By  the 
plalntiff^a  own  evidence  it  apiMara  that  tlie  brolcer  negotiated  the  sale  un 
the  18th  of  March,  and  consummated  it  on  the  19th.  Indeed,  it  is  not  ap- 
parent how  the  sale  could  hare  been  made  on  the  18th,  seeing  that  it  was  not 
uatU  the  19th  that  the  plfOatlffs  gave  the  broker  authority  to  accept  the  ds> 
fendanta*  offer.  U  a.,  to  buy;  and  that  it  was  not  until  the  19tb  that  he  cum- 
municated  his  autliority  to  the  defendants,  the  seilere.  The  "purclinM 
tidcet,"  t,  «.» the  contract  of  sale,  executed  by  the  broker  and  given  tu  the 
defendants,  was  not  so  executed  and  delivered  until  Uiel9lh.  AasumiQg. 
then,  an  agreement  to  ship  on  the  18th.  that  agreement  was  necessarily  pn> 
visional,  and  dependent  on  the  consummation  of  the  sale;  and,  since  the  ide 
was  nt^,  In  fact,  consummated  tUl  tlie  19Ui.  without  more,  there  could  have 
been  no  binding  Mreeuicnt  to  ship  on  the  IStb.  Suppose  that  after  the  ne- 
gotiation on  the  Iwh.  and  the  then  agreement  to  ship  that  night,  the  sale 
bad  gone  oflT,  would  the  plaintiffs  have  had  a  claim  of  damages  aj^ainst  the 
defendants  for  failure  to  ship  on  the  18tb  ?  After  the  mtaeanlage  of  the  sale, 
plaintiffs  could  have  had  no  right  to  the  possession  of  tlie  pggs,  and  defend- 
ants could  have  been  undw  no  obligation  to  ship  them  on  the  18th,  or  at  any 
otbfT  time.  Whatever  "understanding,"  thererore,  may  have  existed  be- 
tween  the  parties  to  ship  on  the  18th,  was  necessarily  canceled  by  tlie  failure 
to  consummate  the  sale  nntil  the  19th.  But  upon  ail  the  evidence  the  case 
presents  another  aspect,  and  warrants  a  different  conclusion.  The  Ixoker 
testifies  iu  iMhalf  of  the  plaintiffs,  that  the  defendants  represented  that  the 
eggs  would  be  shipped  that  evening,  (the  18th,)  "whether  we  lx>D£^t  or 
nut;"  and  that  be  consummated  the  sale  on  the  19th.  "with  tlie  understand- 
ing that  the  car  was  tlien  in  transit."  The  case,  then,  is  this:  Feuding  de- 
fendants' tifler  to  the  intending  buyers,  they  represented  that  tlte  ^gs  were 
then  in  car,  and  would  be  shipped  that  evening,  (the  18th  Alarcb, )  so  as  to  be 
delivered  in  New  York  "in  due  time,"  and  upon  the  faith  of  that  Hssurance 
the  plaintiffs  bought  and  paid  fur  the  eggs.  We  are  of  opinion  that  the  rep- 
resentation so  relied  and  acted  on  constitutps  an  agreement,  for  infrHciion  of 
which  by  the  defendants  they  are  responsible  in  damages  to  the  plaintiffs. 
Sawkira  v,  Pemberton,  51  N.  Y.  198. 

But  appellants  impeach  the  judgment  for  error  aa  well  in  the  exclusion  as 
in  the  admission  of  evidence.  The  contract  of  sale  and  purchase  was  n^o- 
tiated  by  Davis  &  Co.,  of  whom  one  Dodd  was  an  employe,  and  who,  ia 
fact,  made  the  contract.  The  issue  in  the  case,  we  repe:it,  was  whether  the 
defendants  agreed  to  ship  the  eggs  on  the  18th;  and  surety,  under  thur  de- 
nial, they  were  at  lii>erty  to  omtrovert  the  evidence  of  the  plaintiffs,  and 
disprove  the  alleged  agreement.  Nevertheless,  when  the  defendant  Ken- 
nard  and  other  witnesses  were  asked  to  give  the  conversation  at  tlie  Ume  of 
the  contract  of  sale  between  defendants  and  Dodd,  the  evidence  was  rejected, 
and  upon  the  ground  that  Dodd  was  the  agent  of  the  defendanta,  and  that  so 
they  were  concluded  by  his  testimony.  It  is  our  opinion  that  on  the  undis- 
puted evidence  Dodd  was  the  biolier  of  the  plaintiffs,  and  that  the  defend- 
ants negotiated  with  bim  for  themselves;  bnt,  assume  otherwise,  and  still  it 
is  clear  to  demonstration  that  defendants  had  a  right  to  contradict  Dodd's 
version  of  the  transaction.  If  the  broker  of  the  defendants,  they  were  not 
bound  by  his  testimony;  nay,  not  even  had  he  appeared  as  their  witness. 
The  law. is  not  so  unjust  as  to  sacriQce  a  principal  to  the  perjury  of  bis 
agents,  when  the  principal  has  in  his  hands  the  means  of  exposing  tlie  per- 
jury. It  will  not  avail  on  an  appt-al.  as  thought  the  general  term  of  the  court 
below,  to  argue  that  the  questions  were  too  general,  or  that  the  offer  whs  to 
allow  an  inconsistent  statement  by  Dodd  without  affording  him  a  previous 
opportunity  of  explanation.    The  exclusion  of  the  evidence  in.  tlie  trial  ouuit 
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went  npon  the  sole  and  speciBc  grounii  that  Dodd  was  defendants*  agent  to 
sell;  and  upon  that  ground  the  evidence  must  stand  ur  fall  in  this  appellate 
tribunal,  "unless  the  evidence  was  in  no  aspect  of  the  case  competent,  or 
could  not  be  made  so."  Briggt  v.  Wheeler,  Iti  Hun,  583,  (directly  in  point,) 
and  Tooley  t.  Bacon,  70  N.  Y.  34,  37.  We  may  add  that  the  questions 
could  not  have  been  made  more  definite  without  leading  the  witnesses;  and 
that,  were  the  objection  proper,  the  ruling  could  not  be  sustained  upon  the 
anthoritj  of  Stacy  t.  Graham,  14  N.  Y.  492, — an  adjudication  in  no  respect 
applicable  to  the  point  in  discussion.  Respondents  answer  that  the  contract 
(tf  sale  was  in  writing,  and  so  was  not  open  to  parol  contradiction.  The 
"purchase  ticket"  did  probably  constitute  a  contract  of  sale,  but  It  was  not 
produced  or  proved  in  evidence.  The  telegram  of  Davis  only  communicated 
the  offer  of  defendants  to  sell  a  car  load  of  eggs,  accompanied  with  the  stiite- 
ment  of  Davis  that  they  "leave  to-night"  The  bill  of  lading  acknowledged 
the  receipt  of  the  eggs,  and  expressed  the  terma  upon  wlilch  they  were  to  be 
eu^ed.  but  oont^ned  no  agreement  of  sale  between  the  sellers  and  the  buy- 
ers. We  fail  to  find  In  the  record  any  written  contract  of  sale.  We  incline 
to  the  opinion  tliat  Ihe  court  below  erred  also  in  the  admission  of  evidencoi 
but  we  forbear  discussion  of  other  exceptions,  since  the  one  sustained  re- 
qalrea  a  reversal  of  the  Judgment. 
Judgment  reversed,  and  a  new  trial  ordered,  costs  to  abide  the  STcnt. 


Market  e.  Diahomo. 

{Camnum  Pleat  of  New  York  City  and  County,  Oenerat  Term.   November  91, 1893.) 

Abkest  in  Ctvil  Cases— Affidat>t  on  Intormation  and  Beubt. 

Afflctarlts  based  on  Information  only  are  not  safficient  to  eupport  an  order  of  ar- 
rest in  a  oivU  action  where  plaintiff  desires  to  enforce  his  claim  by  arrest  and  Impris- 
onment of  defendant,  but  toe  evidence  sboald  be  such  as  wonld  be  receivable  on  the 
tirlal  of  the  aoUon  to  jastify  an  ordinary  judgmeaL   19  N.  T.  Sapp.  181,  afflrmed. 

Appeal  from  city  court,  general  term. 

Action  by  Fhllip  iiarkej  against  Ctiarles  Herbert  Diamond.  From  a  ]udg- 
meot  of  the  general  term  of  the  city  coart,  (19  N.  Y.  Supp.  181.)  reversing 
an  order  ot  the  special  term  and  firsntlng  d^endant's  motion  to  Tacate  an 
order  of  arrest  on  the  papers,  plaintiff  ap)ieal8.  Affirmed. 

Argued  b^ore  Daly.  C.  J.,  and  Pryob  and  BisoHOJnr.  JJ. 

F^rank  H.  Gray,  for  appellant.   Mootuj/  A  Shipman,  for  reapondent. 

Pkr  Citbiax.  The  appellant  has  not  madeout  a  good  case  for  the  reversal 
of  this  order.  It  apprars  to  us  that  the  criticism  of  the  general  term  of  the 
city  court  upon  this  affidavit  is  justifiable.  It  contains  assertions  of  the  fal- 
sity of  the  representations  made  by  the  defendant;  but  they  are  evidently 
based  upon  information  only,  and  tlie  sources  of  the  Information  are  not 
given,  nor  any  reason  why  better  proof  is  not  offered.  Where,  in  a  civil  ac- 
tion, the  plaintiff  desires,  so  tu  speak,  to  enforce  his  claim  at  the  outset  by 
arrest  and  imprisonment  of  the  defendant, — in  other  words,  to  haveexecution 
before  obtaining  judgment,— it  Is  not  too  much  to  ask  him  to  present  such 
evidence  as  alone  would  be  receivable  upon  the  trial  of  the  action  to  justify 
an  ordinary  judgment  for  money.  Such  has  been  the  practice  in  this  courl^ 
ud  we  are  glad  to  see  that  the  city  court  Is  alive  to  the  pri>priety  of  enforcing 
the  same  rule.  We  think  that  the  decision  of  the  city  court  Is  not  only  cor- 
rect, but  quite  wh<flesome  in  its  tendency.   The  order  Is  affirmed*  with  cmts. 


DigitizGd  by  Google 


84S 


nw  TORR  8UPPLEUEHT,  Vol.  20. 


[C.  P.N.Y. 


SOtTTBARD  0.  MOSS  «t  oZ. 

(Common  Pleaa  of  New  Torh  City  and  County,  General  Term.  December  S,  18B3.) 

HbCHANIO'B  LiBV— BMrOBOBMBXT— Partibs. 

In  an  noUon  to  foreoloH  a  mechanio'i  lien  asainst  tbe  assignee  of  a  lease  U  Is 
not  neoeasary  to  make  the  assignor  a  party  defendant,  thougH  the  lease  and  the 
assignment  are  not  of  record. 

Appeal  from  special  term. 

Action  by  Charles  U.  Southard  against  Frederick  S.  MycTS,  Maria  Mobs. 
and  others  to  enforce  a  mechanic's  lien.  Demnrrer  was  filed  by  Maria  Mobs 
to  the  complaint,  and  Judgment  rendered  against  Jier  on  the  demumrt  from 
which  judgment  she  appeHls.  Bevei-sed. 

Argued  before  DalV,  C.  J.,  and  BiscnoFF  and  Prtor,  JJ. 

H,  H.  Sguier,  for  appellant.    Cvrnell,  Secor  c&  Page,  for  respondent. 

DAX.T.  C.  J.  This  Is  an  appeal  by  the  defendant  Maria  Mosa  from  the  final 
Judgment  upon  her  demurrer  to  the  complaint,  by  wliich  judgment  herde- 
miirrf-r  wns  overruled,  with  costs,  and  she  was  adjudged  barred  and  fore- 
closed, with  the  other  defendants,  of  ail  equity  of  redemption  in  certain  lease- 
iiold  premises  ngalnst  which  the  plaintiff  filed  a  meclmnic's  lien  which  this 
action  is  brought  to  foreclose.  The  judgment  directed  the  sale  of  the  right, 
title,  and  interest  of  Frederick  S.  Myers,  the  party  at  whose  request  the 
plaintiff  furriislied  the  mHtf-rials  which  are  the  subject  of  his  claim;  Mrers 
lieing  at  the  time  lessee  of  the  said  premises  by  virtue  of  an  assignment 
from  Maria  Moss  of  a  lease  to  her  from  Casimear  de  B,  Moore.  Mrs.  Moss, 
having  been  made  a  party  defendant  to  the  foreclosure  of  the  lien,  demurrcnl 
on  the  ground  that  the  complaint  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  agninst  her.  The  plaintiff  claims  that  Mrs.  Moss  is 
a  proper,  and  even  a  necessary,  party  to  the  foreclosure  of  Iiia  lien,  because 
neither  her  lease,  nor  the  assignment  of  it  to  Myers,  was  recorded;  and,  al- 
thougli  she  had  no  interest  in  the  property,  or  concern  in  this  litigation, 
that  it  was  necessary  to  bind  her  by  an  adjudication  that  she  had  assigned 
the  lease  to  Myers,  thus  lo  make  a  marketable  title  on  this  foreclosure.  The 
reason  assigned  fur  making  Mis.  Moss  a  party  would  justify  the  piaintiflt 
in  making  the  original  lessor.  Moore,  a  dofeiidant,  for  it  is  said  that  hia 
lease  to  Mrs.  Moss  was  not  recorded;  but  I  know  of  no  authority  for  mak- 
ing prior  grantors  or  assignors  of  the  person  against  whose  estate  a  lien  is 
filed  parties  defendant  in  actions  to  foreclose  such  lien,  wiiether  their  convey- 
ances be  recorded  or  not.  A  mortgagor  who  has  conveyed  his  equity  of  re- 
demption by  an  unrecorded  deed  may  he  made  a  party  defendant  to  the  fore- 
closure of  his  mortgage,  (8  Amer.  &  Eng.  Enc.  Law,  211.)  but  this  Is  because 
the  record  title  still  remains  in  the  person  who  made  the  mortgage;  and  so,  if 
the  party  against  whom  a  lien  is  filcil  were  to  convey  the  interest  so  incum- 
bered by  an  unrecorded  deed,  lie  might  yet  be  made  a  party  to  the  forec.osiire. 
with  or  without  the  statute.  But  generally  mortgagors  who  have  conveyed 
all  their  interest  are  neitlier  proper  nor  necessary  parties  to  the  foreclosure. 
Id.  223.  Only  such  estate  as  Myers  -^ot  by  the  assignment  from  Mrs.  Moss 
is  subject  to  the  plaintiffs  lien.  Jon&i  v.  Manning,  (Sup.)  6  N.  Y.  Supp. 
33S.  Mrs.  Moss,  who  conveyed  that  interest  before  any  claim  of  the  plaintiff 
arose,  cannot  be  compelled  to  submit  toa  judgment  in  this  action  which  shall 
secure  a  purchaser  against  any  possible  claim  on  her  part.  It  is  not  alleged 
that  she  makfs  any  adverse  claim,  but.  If  she  did,  iho  validity  of  such  claim 
could  not  be  tried  in  the  foreclosure  action.  Coming  v.  Smith,  6  N.  Y.  82. 
The  lien  act,  in  prescribing  the  parties  to  foreclosure  proceedings,  does  not  in- 
clude ownura,  grantors,  or  assignors  of  the  premises  prior  to  the  filing  of  the 
lit-n,  and  there  is  no  question  involved  in  this  action  to  the  determination  of 
which  Mrs.  Moss  is  a  proper  party.   Her  assignment  is  questioned  bj  no  one* 
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and  the  only  ground  for  inclading  her  as  a  party  defendant  urged  by  the  re- 
spondeat, i.  e,,  thai  her  lease  and  assignment  were  not  recorded,  is  not  even 
alleged  In  the  complaint.  The  judgment  is  reversed,  and  judgment  for  de- 
fendant Moss  ordered  upon  the  demurrer,  with  leave  io  the  plaintift  to  amend 
within  20  days  on  payment  of  costs;  tf  no  amendment  U  madje*  final  Judgment 
upon  the  demurrer,  with  oostSt  to  be  entered  in  her  favor.  All  concur. 


Fanning  «.  Fanning^ 
(Common  Pl«u  etf  New  Forfe  City  and  Count]/.  General  Term.  Deoember  5, 1899.) 

L  Divosca— Proov  or  Adui/tbrt. 

Where  plaintiff's  c^e,  Id  an  actloa  for  dirorce,  depends  on  one  witness,  who  li 

her  mother,  and  maDifostly  hostile  to  defeadant,  sod  who  swears  to  olnnimstan- 
ces,  of  doubtful  significaDce,  pointiag  to  only  one  act  of  adultery  bydefendui^ 
and  he  cootradlcts  this  witness,  the  court  will  not  decree  divoroe. 
Il  Same— Evidhich  or  FiAiNTiFr. 

Under  Code  Civil  Proo.  {  881,  providing  that  **a  hoshand  or  a  wife  is  not  compe- 
tenl  to  testify  against  the  other  upon  the  trial  of  an  aotion  or  the  hearing  upon  the 
merits  of  a  special  proceeding  founded  upon  an  allegation  of  adultery,  except  to 

Erove  the  marriage, "  evidence  by  the  plalnlitT  in  a  suit  for  divorce,  pointing  to  her 
nsband's  adultery,  is  incompetent,  and  will  not  be  considered  for  any  purpose, 
even  if  received  without  objecUon  1^  defendant. 

Appeal  from  special  term. 

Action  by  Emily  T.  Fanning  a^^alnst  Thomas  Fanning  for  divoroe.  From 
m  judgment  for  plaintiif,  defendant  appeals.  Reveraed. 
Argued  before  Dalt,  C.  J.,  and  13isuiioff  and  Prtor.  JJ. 
Wm,  O,  McCreOt  for  appellant.   A.  Q.  Cropney,  for  respondent. 

Pbyob,  J.  Before  proceeding  to  an  examination  of  the  evidence  on  whlrh 
this  judgment  depends,  it  ia  requisltp  to  recall  the  Interest  oi  the  stHte  In  the 
litigation,  and  to  ascertain  the  tlegree  of  pror>f  necessary  to  a  decree  of  di- 
vorce. "A  suit  for  divorce,  although,  on  the  face  of  the  record,  a  mere  con- 
boversy  between  two  private  parlies.  Is,  in  truth,  a  triangular  proceeding, 
aui  generis,  io  which  the  government  or  public  occupy  the  position  of  a  third 
party.  *  *  *  What  the  government  docs  is(l)to  protect  the  rights  of 
persons  not  before  the  court,  but  liable  to  be  alfected  by  the  decree  or  sen- 
tence; (2)  to  guard  the  interests  of  the  public  as  to  its  morals;  and  (3)  chiefly, 
to  st^e  (hilt  the  atattu  of  itts  subjects,  who  are  parties  of  record,  and  sometimes 
tlieir  cliililren,  is  properly  determined  or  established."  2  Bish.  Mar.  &  Div. 
(6tl>  £d. )  §§  230. 231.  It  follows,  therefore,  that  it  is  the  duty  of  the  court, 
as  rejiresentative  of  the  state,  to  see  that  the  interests  of  the  public  and  of 
persuns  not  parties  to  the  record,  e.  g.,  children,  are  not  sacridced  or  compro- 
misod  by  H  sentence  of  divorce  rendered  contrary  to  Jaw  or  justice.  Richarct- 
son  V.  Hiohardson,  SO  Amer.  Dec.  note,  544  et  seq.  Hence,  in  divorce 
i-ases.  the  courts  have  prescribed  a  mode  and  measure  of  proof  different 
from  that  which  suffices  for  decision  In  other  litigations.  Thus  a  sentence 
of  divorce  will  not  be  granted  by  defiuilt,  (rule  37,  General  liules  of  Prac- 
tice.) nor  **  be  given  u{)On  the  sole  confessions  of  the  parties.**  (Lj/on  v. 
Lyon,  62  Barb.  138.)  nor  upon  "the  uncorrolMmted  evidence  of  prosti- 
tutes and  private  detectives,"  {Moller  t.  MoUer,  115  N.  Y.  466.  22  X.  E. 
Rep.  169;)  nor  is  the  t<>8timony  of  a  party  competent  evi<)ence  of  the  fact  of 
adultery,  (Code,  §  831.^)  It  is  settled  also  that,  "altbongh  presumptive  evi- 
dence alone  is  sufficient  to  establEsh  the  fact  of  adulterous  intercourse,  the 
eircomstanees  mnst  lead  to  It,  not  only  by  fair  inference,  bnt  as  a  necessary 

*  The  material  part  of  Code  ClTil  Proc.  S  881,  is  as  follows :   "  A  husband  or  a  wife  is  , 
not  competent  to  testify  against  the  other  upon  the  trial  of  an  action  or  the  bearing 
upon  the  merits  of  a  special  proceeding  founded  upon  an  allugatiuu  of  odultecar,  except 
to  prove  the  marriage. " 
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eoDclaaion.  Appearances  eqaallj  capable  of  two  laterpretatfons.  one  an  inno- 
cent one,  will  not  justify  tbe  presumption  of  gaiU."  Folhek  t.  FoUoek^  71 
N.  T.  187.  And  that  "a  dlroroe  should  not  be  granted  without  OTidenoo 
which  IS.  after  careful  scrutiny,  sailsfactory*  and  can  command  the  confi- 
dence of  a  careful,  prudent,  and  cautious  judge."  MoUer  v.  Jfoller,  115  N. 
Y.  466t  22  K.  £.  Kep.  169. 

With  thfse  rules  for  our  guidance,  we  proceed  to  Inquire  whether  tbe  eTi> 
deuce  upon  which  the  judgment  under  review  was  rendered  be  sufficient  ia 
law  to  sustain  it.  But  a  single  act  of  adultery  ia  charged,  and  tliat  is  made 
probable  by  no  eridence  of  carnal  inclination  or  signiQciint  familiarities  be- 
tween the  defendant  and  the  alleged  paramour.  The  fact,  if  it  be  such, 
stands  alone,  without  antecedent  or  concomitant  or  subsequent  circumstance 
of  corroboration.  Moreover,  but  one  witness  testiQed  to  the  adultery,  and 
that  witness  was  not  only  the  mother  of  the  plaintiff,  but  was  manifeatly  in- 
darned  with  the  fleroest  animosity  against  the  defendant.  Plainly,  the  evi- 
dence in  sapport  of  the  fact  challeuges  the  most  jealous  and  suspicions  scru- 
tiny. Now.  what  was  that  eTldencel*  The  summary  in  the  respondent's 
brief  gives  it  with  all  possible  effect:  **Tbe  respondent's  witness,  Mia. 
Doytn,  testified  that  at  about  half  {tasb  eight  o'clock  in  the  evening  of  ^wut 
Deconitlon  day,  1891,  she  saw  the  appellant  in  his  store  on  Railroiid  avoiup, 
near  170th  street,  in  the  act  of  putting  out  the  lights,  and  that  about  three 
quarters  of  an  hour  after  the  lights  had  been  put  out  she  saw  a  woman  oome 
out  of  the  rear  of  the  same  store,  and  go  towards  the  lots  towards  the  rear. 
That  she  knew  such  woman  was  not  the  respondent.  Thut  shortly  there- 
after she  saw  the  appellant  locking  the  door  of  thesamestore,  when  his  pants 
were  not  fastened  up,  his  necktie  was  undone,  and  his  vest  was  unbuttoned, 
with  the  exception  of  thi-ee  buttons.  But  tijis  witness  then  and  there  repri- 
manded the  appellant  for  his  having  been  found  in  such  a  predicament  as  he 
apjieared  to  be  in,  whereupon  he  said  to  the  witness:  •  I  was  looked  up  In 
the  store  with  a  woman,  and  it  is  none  of  your  damned  business.  Now  go  and 
And  out  who  it  was.'"  It  shouM  be  remarked  that  the  things  the  witness  pro- 
fesses to  have  seen  slie  observed  at  night,  and  from  adlstanceof  20  or  25  feet. 
The  story  of  plaintiff's  witness  was  datly  contradicted.  The  defendant  tea- 
tifled:  "I  had  no  woman  In  my  store  that  night.  No  other  woman  than  my 
wife  was  in  my  stoi'e  on  the  night  lam  charged  with  having  eommitted 
adultery.  I  did  not  have  sexual  intercodrse  with  any  woman  In  that  store 
that  night,  or  any  other  place;  not  that  night  or  any  other  night.  I  have  not 
committed  adultery  with  any  ona  When  I  came  out  of  that  store  my  clothes 
were  not  open  or  disarranged.  They  were  just  the  same  as  they  are  now, 
only  I  did  not  have  so  much  cluthes  on.  I  did  not  admit  to  my  wife's  mother, 
or  to  ray  wife,  that  night  that  I  had  a  woman  in  my  store.  I  told  my  wife's 
mother  at  the  hydrant,  where  I  was  getting  my  wife  a  bottle  of  sarsaparilla 
that  she  wanted  out  of  the  store,  that  she  was  as  big  a  fool  as  the  daughter 
was.  That  was  all  the  conversation  I  had.  They  ordered  me  out  of  the 
house,  and  I  went."  Mrs.  Oahan.  aftparently  a  disinterested  witness,  testi- 
fied: "I  was  sewing,  and  1  heard  glass  break,  and  I  put  my  needle  into  the 
work,  and  jumped  from  the  table,  and  ran  to  tlie  door,  and  opened  it.  As  I 
opened  the  door  I  saw  Mrs.  Fanning  fly  past  my  door  from  the  rear  portion 
of  the  house.  Qttestion.  Where  did  slie  go?  Anstoer.  Went  to  the  store 
door,  where  Mr.  Fanning  stood,  and  accused  him  of  having  a  woman  there. 
Mr.  Fanning  told  her  to  go  in  and  see,  and  she  declined  to  go  in.  >he 
grabbed  him  by  the  fiice,  and  railed  him  a  *  dirty  loafer,*  and  says.  *  If  you 
ever  come  into  my  house  again,  I  will  shoot  you.'  They  both  started  from 
the  store  door  down  to  tbe  corner.  Whether  they  separated  or  not  I  could  not 
«  say.  There  was  nothing  about  Mr.  Fanning  at  that  time  to  attract  my  at- 
tention. I  could  nut  tell  which  way  he  was  dressed.  I  stood  in  my  do«r. 
and  his  door  was  about  twenty-five  feet  from  me.   I  saw  him,  and  be  looked 
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about  the  same  as  the  time  he  came  hoipe  in  the  afternoon  with  feed.  She 
was  in  the  store  the  tiiue  he  came  with  the  feed,  and  gave  him  a  scolding.  I 
did  not  see  anj  woman  or  anybody  else.  That  was  Mrs.  Fanning  I  saw  com- 
ing from  the  rear  part  of  the  store."  Upon  due  consideration,  we  are  una^ 
ble  to  avoid  the  impression  that  the  evidence  Is  altogether  insufficient  to  es- 
tablish the  fact  of  adultery.  It  falls.sbort  of  the  measure  of  proof  prescribed 
by  courts  as  necessary  to  authorize  a  decree  of  divorce.  We  have  said  that 
the  adultery  is  shown  by  but  a  single  witness;  not  so.  however.  The  plain- 
tiff herself  was  allowed  to  give  evidence  of  the  fact, — "I  saw  him  let  the 
woman  out  of  the  back  door^" — a  pregnant  circumstance,  if  trae,  in  corrobo- 
ration of  her  only  witness,  and  in  contradiction  of  the  witnesses  for  the  de- 
fense. True,  the  evidence  was  received  without  objection,  but  it  was  incom- 
petent evidence,  and,  as  guardian  of  the  Interests  of  the  public  and  persons 
not  parties  to  the  record,  it  is  our  imperative  duty  to  prevent  the  dissolution 
of  the  marriage  relation  by  means  which  the  law  condemns  and  expressly  for- 
bids. An  infont  child  ia  issue  of  this  marriage,  and  we  cannot  tolerate  that 
its  character  shall  be  sullied,  and  Its  career  clouded,  by  a  judicial  conviction 
of  the  father  on  such  evidence  of  infidelity  to  the  most  sacred  of  obligations. 
Since  the  "common-law  marriage,"  80>caUed. — another  name  for  concubi- 
nage,— is  obtrusively  prevalent  in  the  community,  and  our  calendars  are 
crowded  with  applications  for  divorce,  it  behooves  us  not  to  relax  the  strin- 
Kency  of  the  rules  which,  in  the  interest  of  good  morals  and  social  security, 
have  been  prescribed  by  law  for  the  safeguard  of  the  sanctity  and  stability  of 
the  marriage  xelation.  The  judgment  Is  reversed,  and  a  new  trial  wdered. 
All  concur. 


KiOHOLAa  0.  Ybnablb  et  ol. 
iCommon  Pl«tu  oT  Jfw  Tork  CUy  and  County,  General  Tsnn.  December  S,  189B.> 

L  SAI.B— AcrriOK  tob  Fkio»— Dbut  m  Dilitbrt. 

Where  goods  ordered  In'  defendaots  failed  to  arrive  on  the  data  stipulated,  and 
they  afterwards  telegraphed  theseller  to  go  ahead,  and  ship  the  goods,  which  waa 
done,  defendanta  are  estopped  from  setUog  up  that  the  goods  failed  to  arrive  at 
the  time  stipulated  as  a  defense  to  a  suit  to  reoovar  their  value. 

&  Bams — Wattbr  or  Dbvattlt. 

Where  defeada&ts  set  out  in  their  answer  'an  agreement  between  themselves  and 
the  seller,  regardiog  the  shipment  of  the  goods,  which  does  not  show  that  aooepfe- 
ance  was  not  to  operate  as  a  waiver  of  dsfaolt  of  delivezy,  th^  oannot  Iniroduoe 
evidence  of  such  a  fact 

Appeal  from  trial  term. 

Action  for  goods  sold  and  delivered  by  G(eorge  S.  Nicholas,  as  assignee, 
against  George  W.  Venable  and  Moses  J.  Ueyman.  From  a  judgment  for 
plaintiff  on  a  verdict  directed  by  the  court,  and  from  an  (»der  denying  a  new 
trial,  defeudants  appeal.  Reversed. 

Argued  before  Dalt.  C.  J.,  and  Bisghoff  and  Fbtob.  JJ. 

/.  Albert  BngleharU  for  appellants.  J*  Hampdm  DoivAer^t  for  respond- 
ent. 

Fbyob,  J.  The  plaintiff  snes  as  assignee  to  recover  the  purchase  price  oX. 
goods  sold  and  delivered  to  the  defendants.  The  only  answer  to  the  action 
involved  In  the  appeal  is  that  by  the  contract  of  sale  the  goods  were  to 
be  stepped  '*at  the  earliest  possible  time,  so  as  lo  arrive  before  September 
1, 1890;**  that  tbey  were  not  so  shipped,  and  did  not  so  anlTe;  and  this 
breach  of  agreement  the  defendants  aUege  both  in  defense  of  the  action  and 
as  a  connteivhilm  for  damages.  But  It  appears  without  contradiction  thaton 
the  12th  and  27th  of  September,  1890.— after  the  date  when,  Mxording  to  the 
answer,  tite  goods  should  have  been  delivered, — the  defendants  telegraphec^ 
the  ass^fnors  to  ship  the  goods;  that,  after  the  delivery  of  the  goods,  the  de- 
fendants sent  tlie  assignors  an  adcnuWledgment  of  tiielr  receipt,  expressed 
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Batisfactfott  wltli  them,  and  retain^  them  without  hint  of  objection  to  tlieir 
tardy  arrival;  that  on  December  16th  the  defendants  apprised  the  assignon 
that,  "owing  to  the  stringeucy  of  money  and  inability  to  place  our  oomnifr- 
cial  paper."  they  had  become  insolvent,  and  suggested  a  settlement  of  the 
claim,  but  without  question  as  to  its  validity  or  amount;  that  again,  on  riin- 
uary  9,  1891,  they  wrote  the  assignors,  "We  have  schedule.!  your  claim  at 
$2,t)38.70,  *' — covering  its  entire  amount, — and  solicited  the  assignors  to  unite 
with  other  creditors  in  a  composition  at  50  cents  on  the  dollar.  Thes*'  uSen 
being  rejected,  and  the  assignors  driven  to  an  action  to  collect  their  debt,  the 
defendants  for  the  first  time  interpose  the  objection  that  the  goods  were  not 
delivered  within  the  stipulated  period.  The  fact  that,  after  the  allege.1  time 
of  shipment  and  delivery  had  elapsed,  the  goods  were  sent  at  the  special  in* 
stance  and  request  of  the  defendants,  operated  of  itself  as  An  estoppel  a<{:iinst 
the  defense  of  a  belated  delivery.  At  all  events,  that  fact,  coupled  witli  the 
acceptance,  approval,  and  retention  of  the  f^oo  ls,  without  objection  as  totlie 
time  of  delivery,  and  with  the  negotiation  for  a  compromise  of  the  claim,  pro- 
ceeding on  an  express  admission  of  its  validity  and  amount,  clearly  and  con- 
clusively demDuatrates  a  waiver  of  the  right  to  defend  the  action  on  thegrounil 
that  the  goods  were  not  delivered  in  conformity  with  the  contract.  Appel- 
lants argue,  however,  that  for  anything  apparent  they  miRht  have  shown  that 
by  the  contract  they  proposed,  but  were  not  permitted,  to  firove  that  an  accept- 
ance of  the  goods  was  nut  to  operate  as  a  waiver  of  default  in  delivery.  But  the 
waiver  is  founded,  nut  alone  on  the  accept;mce,  but,  independently  and  con- 
clusively, on  the  other  facts  recited  as  precluding  the  defense  of  no  due  de- 
livery. Again,  the  answer  is  not  a  mere  denial  of  tlie  contnict  alleged  by 
I  he  plaintitr,  but  affirmatively  avers  another  agreement  between  the  par- 
ties, and  uf  the  agreement  so  aveiTed  it  is  not  a  term  that  acceptance  sitail 
nut  waive  default  in  delivery.  It  follows,  therefore,  that  the  learned  trial 
juil^c  rightly  rejected  evidence. — if,  indeed,  it  were  tendered, — of  a  condition 
in  the  contract  that  acc^^ptance  of  the  goods  should  not  operate  a  waiver  ot 
undue  delivery,  and  rightly  diiected  a  verdict  for  the  plaintiff.  Furtlier  dis- 
cussion of  a  case  so  plain  both  on  the  law  and  the  facts  would  be  but  a  use- 
less expenditure  of  time  and  tabor.   Judgment  affirmed,  with  Costs. 


WiLLSON  9.  Manhattan  Bt.  Co. 

(Common  Pleat  of  New  Ytirk  CUy  and  Couiuy,  General  Term.  December  5,  ISSOL) 

L  Falsb  IifPBi80?mR!rr— Probable  Cacse— Coxviimoir  bt  Folicb  Coukt. 

In  an  action  for  false  arrest  of  plaintiff  without  a  warrant,  defendant  cannot,  br 
■  police  court  conviction,  prove  a  breach  of  the  peace  JastifTinff  the  arrest;  the 
judfl^ment  of  conviction  bein^  id  a  civil  case  evideooe  of  its  reudiUoa  only,  and  not 
of  tne  faotft  adjudged  thereby. 

S.  Thial— CoBBCiKO  Verdict. 

It  Is  in  the  discretion  of  the  trial  judge  to  refuse  to  disobame  the  jury  nntU  they 
arrive  at  a  verdict. 

I.  New  Trial— Motion  at  Spscial  Tbrk. 

Motion  for  new  trial  should  be  made  at  a  Bpe(dal  term  of  tho  oonrt  ot  oonuDon 

pleas,  and  not  at  a  trial  term. 

4.  False  Impuisoxmbnt — Jcstificatios. 

Justiflcation  is  not  available  as  a  defense,  nnless  pleaded. 

Apiieal  from  trial  term. 

Action  by  George  W.  Wlllson  against  tbe  Manhattan  Railway  Oooipuiy  for 
false  imprlsoument.  Jtidgmentfor  plaintiff.  From  tbe  judgment,  and  from 
an  order  denying  a  new  triid,  defendants  appeal.  Adrmed. 

Aigned  before  Boosstater,  BiacuoFF,  and  Prtob,  JJ. 

Daciai  ^  liapallo,  {Julten  T.  Daties  and  Jogeph  H,  AdanUt  (rf  counsel.) 
fur  appellant.   Euyene  F.  Daly^  for  tespondei^ 
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Pkyor,  J.  Not  often  do  'B  a  railroad  company  appear  in  court  with  a  case 
of  snch  moral  merit  tis.  In  the  present  action,  must  be  conceded  to  tiie  de> 
fendant.  It  ia  sued  for  damages  iiicurre<l(  if  at  all.  In  attempting  to  protect 
its  female  passengers  from  indecent  assaults;  and  surely  it  is  entitled  to  every 
encoiiragempnt  in  so  laudable  an 'Endeavor.  'Still,  unless  error  be  apparent 
In  the  record,  we  have  no  alternative  but  to  altiroi  the  judgment.  It  is  ad- 
mitted tlial  the  plaintiff  was  arrested;  and  hence  the  only  Issues  before  llie 
jury  were  whetiitr  lie  was  arrested  by  the  defendant,  and  whether  his  arrest 
was  unlawful.  "We  are  favored  with  very  elaboratn  briefs  by  the  respective 
counsel,  and  yet  the  questions  for  decision  are  sioiple,  and  not  of  ditficull  or 
doubtful  solution.  That  the  plaintifE  was  arrested  at  the  instigation  of  the 
defendant.— that  Is,  by  the  defendant, — and  that  he  was  innocent  of  the  of- 
fense for  which  he  was  detained,  were  found  by  the  jury  upon  conflicting 
evidence;  and  we  are  not  of  the  oplnioo  that  the  preponderance  of  proof 
against  these  facts  is  so  clear  and  decisive  as  to  justify  us  in  reversing  the 
denial  of  a  new  trial  by  the  learned  judge  who  heard  the  testimony  ami  ob- 
served the  witnessee.  From  his  position  he  was  peculiarly  qualified  to  deter- 
mine whether  the  verdict  involved  a  miscarriage  of  Justice;  and.  although  it 
appears  to  us  of  doubtful  validity,  we  do  not  feel  authorized  to  f;ains)iy  the 
concurrent  conclusions  of  the  jury  and  the  presiding  judge.  Tlie  pIidntifT 
Whs  aiT'-sted  for  breach  of  the  peace,  but  without  a  warrant:  and  the  ques- 
tion is,  did  the  occasion  authorize  the  arrest  by  the  defendant  without  a  war- 
rant? In  this  state  the  law  is  that  "if  a  felony  or  a  breach  of  the  peace  tins, 
in  fact,  been  committed  by  the  person  arrested,  the  arrest  may  be  Justified  by 
any  person  wJthont  a  warrant,  wbethtir  there  was  time  to  procure  a  warrant 
or  not;  but.  If  an  Innocent  person  be  arrested  upon  snsplcion  by  a  private 
individual,  snch  Individual  is  not  excused  unless  such  offense  has.  in  fftet, 
bet'n  comciitted,  and  then  wu  reasonable  ground  to  suspect  the  person  ar- 
resti-d."  Bt  iniv.  Srban,  V)  !T.  7.468.  m-,  Hawley  t.  Butler,  54  Barb.  490; 
Brofm  V.  ChatfMn,  89  Ba.:h.  253.  263;  HoUey  t.  Mix,  3  Wend.  350. 

The  liefeiidant.  then  being  justified  In  the  arrest  If  a  breach  of  the  peace 
had  been  cumiuitted.  and  there  was  reasonable  ground  tosaspect  the  plaintiff 
cf  tlie  offense,  the  inquiry  is,  had  such  breach  been  comiriitted*  and  was 
probable  cause  shown  to  suspect  the  plaintiff?  Since  the  assault,  if  any.  upon 
the  lady  was  committed  by  tlie  plaintiff,  and  he  testifled  that  be  put  his  hand 
on  her  shoulder  with  an  Innocent  and  even  commendable  motive,  the  oonlilet 
of  e\idence  raiped  a  question  for  the  jury,  and  the  verdict  is  conclusive 
agHiii3l  the  apt«llant  that  no  assault  was  oonimittedr  and,  as  to  the  qneslion 
of  probable  cause  to  suspect  the  [^alntiff.  It  was  expressly  referreil  to  the 
jury  by  the  learned  trial  judge,  and  that  Issue,  too.  tlw  verdict  conclusively 
determines  against  the  defendant.  It  follows*  therefora,  that  the  defendant 
fidled  to  Justify  the  arrest. 

/The  police  court  convicted  the  plaintiff,  and  appellant  contends  that  the 
trial  judge  erred  in  refusing  to  charge  that  such  convi'-tion  was  evidence  of 
plaintiff's  guilt.  The  proposition  is  untenable.  A  judgment  in  ii  criminal 
prosecution  Is  admissible  In  a  civil  caseonly  to  establish  the  fact  of  the  rendi- 
tion of  the  judgment,  but  is  not  evidence  of  the  fact  upon  wliich  the  Judg- 
ment proceeded;  that  Is,  of  the  guilt  of  the  accused.  'And  this  bec;iuse  ne- 
ther ttie  parties,  nor  the  rules  of  decision,  nor  the  coarse  of  proceedings  are  , 
i(lent!(ni  in  the  two  actions.  1  Greenl.  Ev.  §  587;  2  Whart.  Ev.  g  776.  In 
malicious  prosecution,  an  acquittal  of  the  plaintiff,  tliough  an  indispensable 
condition  of  the  action,  fs  not  evidence  or  his  innocence  l^tween  the  parties. 

AppAllant  urges,  fin.illy.  that  the  trial  judge  coerced  the  jury  to  an  agree- 
ment on  a  verdict;  but  the  ctinteution  is  without  support  in  the  record.  "It 
is  not  error  foi  a  judge  to  reluse  to  dischar^  the  jury  until  they  have  agreed 
upon  their  verdict,  and  whether  or  not  to  discharge  them  then  Is  a  question 
addressed  to  bis  discretion.  >*    WhiU  v.  Colder,  85  N.  Y.  188.   It  Is  his  right. 
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and  his  dut^  even,  to  exhort  the  jury  to  an  agreement.  Id.  184;  Green  t. 
Telfair,  11  How.  Pr.  260;  Snotn  v.  Hamilton,  50  How.  Pr.  32.  The  motion, 
moreover,  should  haye  been  made  at  special  term.    Gases  supra. 

We  have  considered  the  case  as  if  the  points  discussed  were  presented  bj 
the  pleadings;  but.  In  truth,  neither  Justification  of  the  arrest,  nor  defend- 
ant's responsibility  for  it,  was  put  in  iasue  by  the  answer.  A.  denial  of 
knowledge  or  information  whether  defendant  caused  the  arrest  is  nugatory, 
'{Lawrence  v.  Derby,  15  Abb.  Pr.  346,  note;)  and  JustiQcatton,  to  be  avail- 
able, must  be  pleaded  aa  a  defense  to  the  action,  (Broton  t*  CAods^,  39 
Barb.  253.)   It  results  that  the  jadgment  must  be  amrmed. 

Judgment  affirmed,  with  costs.  All  concur. 


People  v.  Cohbn  et  oZ. 
iOommon  Pleas  of  New  York  City  and  County,  Oeneral  Term.  December  B,  1B83.I 

SBOOOnUAiraB— RSUITTlHa  FORrBITDBB. 

A  forfeited  recogolzanoe  wlU  not  be  remitted  unlaw  it  be  sIiowb  that  the  ex 
peuMs  of  reoapture,  If  there  was  a  reoaptute.  and  of  eaftooinc  tha  forMtare,  have 
been  paid. 

Motion  to  vacate  a  Judgment  on  a  forfeited  xeot^olzanoe  against  Heury 

Cohen  and  Josephine  Heinrich. 
Argued  before  Daly,  G.  J.,  and  BzsoHorr  and  Pbtob,  JJ. 
/.  aiacom,  for  petitioner.   De  Lanoey  Ifieoli,  fur  the  Poople. 

BiBCHOFF,  J.  The  certiScate  of  tlie  district  attorney  falls  to  show  that  the 
expenses  Incurred  In  recapture  and  the  enforcement  of  the  forfeiture  tiave 
been  paid.  People  v.  Lasher,  (Com.  PI,  N.  Y.)  11  N".  Y.  Supp.  711.  Upon 
filing  a  certificate  meeting  the  above  requirements,  or  to  the  effect  that  there 
was  no  such  capture,  this  application  should  be  granted.  All  concur. 


FfiQPiiS  e.  GoHKH  at  al. 

<Oiommon  PleaeofNew  York  CHn/ainA  Coumiy^  (Tenerol  Tmik  Deoanber  UA) 

Bail— Rnnrmre  Forfsttko  Bboookuahob. 

An  applloaUon  for  remission  of  a  forfeited  reoognlnnoeeannot  be  granted  anlaM 

the  certiHoate  of  the  district  attorney  filed  in  the  cause  shows  that  the  aipMilli. 
If  any,  of  the  apprehension  or  recapture  of  the  prisoner  have  been  ^id. 

Application  by  Jennie  Cofaen  wid  Harris  SamUsoo  for  remission  tA  foifMted 

recognizance.  Denied. 
Argued  before  Dalt,  C.  J.,  and  Bibohoff  and  Prtor,  JJ. 
Mr.  Kantrowitz,  for  petitioner.    De  Lanoey  Niooll^  for  the  People. 

BiscHOFF,  J.  Upon  filing  the  district  attorney's  certificate  to  the  efleet 
that  the  expenses  incurred  in  the  apprehension  or  recapture  of  the  accused, 
and  the  costs  and  expenses  incurred  in  the  enforcement  of  the  forfeiture, 
have  been  paid,  or  that  there  were  no  such  costs  or  expenses,  this  application 
ahould  be  grant«l.  The  certificate  annexed  to  tbe  petltiop  is  deficient  in  the 
.  respect  mentioned.  People  y.Laelur,  (Oom.  Fl.  N.  Y.)  ll  X.  Y.  Sn^  711. 
All  concar. 


Obaubb  e.  Grauek. 

iComrnen  Pleat  of  New  York  City  and  County,  Oenerat  Term.   December  ISM.) 

1.  BasnrunoK  on  AmRu<— Cooksbl  Pns. 

Where  appUoaUon  Is  made  for  the  restitution  of  oounsel  fees  in  a  divoroe  mlt  oo 
the  reversaTot  an  order  therefor  in  favorof  plainUH;  notlea  of  thaappUoattoa  omst 
heglventoplatntUL 
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PaymeBt  of  the  coodkI  fees  nuder  the  order  to  plainUlTi  attorn^  is,  in  legal 

effect,  payment  to  plaintiff. 

Appeal  from  special  term. 

Action  by  Grace  Grauer  against  Frank  Grauer.  Upon  a  reversal  of  an  or- 
der awarding  plaintiff  counsel  fees,  defendant  applies  for  restitution  of  aucb 
fees.    Application  denied. 

Argued  before  Dalt,  C.  J.,  and  Bisohoff  and  Pbtor»  JJ. 

Jfr.  Trwuot  for  the  applkation.   Mr.  KennUon,  opposed. 

Pryor,  J.  The  wife  sued  the  husband  for  a  divorce.  The  husband  coun- 
terclaimed  for  a  judicial  separHtion«  and  in  the  action  an  order  was  made 
awarding  the  plaintiff  $150  counsel  fee.  On  appeal  to  the  general  term  the 
order  was  reversed,  because  the'  moving  piipers  showed  no  ground  for  it. 
Upon  tbe  order  of  reversal  tbe  defendant  now  applies  to  tlie  court  for  resti- 
tution of  the  counsel  fee.  It  appears  that  no  notice  of  the  motion  has  been 
served  on  the  plaintiff,  and  that  the  counsel  fee  hds  been  partly  expended  for 
her  benefit  in  the  prosecution  of  the  action  and  in  resistance  to  the  counter-  . 
claim.  The  action  was  tried,  and  resulted  in  a  dismissal  of  the  complaint  on 
the  plaintiff's  own  case,  but  tjiis  not  until  she  had  given  evidence  in  opposi- 
tion to  tbe  counterclaim.  The  decree  denies  a  divorce  to  the  plaintiff,  without 
adjudicating  the  counterclaim,  ibe  benefit  of  wliich  it  reserves  to  the  defend- 
ant in  a  future  action.  The  question  whether,  in  an  action  for  divorce,  the 
defendant  husbaud  maj  ever  claim  restitution  of  a  counsel  fee  paid  under 
order  of  ixiurt,  we  need  not  now  decide,  because,  upon  the  facts  apparent  on 
tbe  application,  no  case  is  presented  tor  such  restitution.  The  counsel  fee, 
no  matter  to  whom  actually  delivered,  was,  in  legal  effect,  paid  to  the  wife, 
and  a  restitution  of  it  would  be  restitution  by  her.  Oases  infra.  But  she 
has  bad  no  notice  of  this  motion,  and,  without  her  day  in  court,  she  cannot 
be  compelled  to  pay  money  for  any  purpose.  Tbe  legal  effect  being  that  the 
wife  received  tbe  money  and  disbursed  it  to  her  attorneys  upon  their  retainer, 
ihey  are  under  no  obligation  to  return  it.  Langley  v.  WameTt  3  K.  T.  327; 
Wright  v.  Nostrand,  53  N.  Y.  Super.  Ct.  Rep.  381.  The  services  of  tbe  at- 
torneys of  the  wife,  in  recompenseof  which  the  counsel  fee  was  allowed,  were 
rendered,  not  merely  in  prosecution  of  her  suit  for  divorce,  but  in  defense  of  the 
husband's  cross  suit  for  judicial  separation,  and  that  has  not  been  determined. 
Upon  the  whole,  we  are  clearly  of  opinion  that  no  case  for  restitution  is  made; 
not  against  the  wife,  because  she  is  not  a  party  to  tbe  proceeding;  not  against 
her  attorneys,  because,  in  legal  contemplation,  they  have  been  paid  no  money 
by  the  applicant.  But,  if  they  have,  no  legal  duty  rests  upon  tbem  to  re- 
store it.  Application  denied,  but  without  Gust8»  as  it  was  perferzed  on  the 
suggestion  of  the  court.   All  concur. 


Hartley  o.  Meybb. 

(Common  PIam  qf  Hfea  Tork  City  and  CourUy,  Qeneml  Term.   December  5, 1899.) 

MOBTO^eBS— RlORTB  OT  HOKTOAOCB — RSKT  AOCRniHO  APTBR  PORBOLOSURS^ 

llie  lessee  of  mortgaged  premises  with  notice  of  the  mortgage  takes  aobjeot  to 
the  rights  of  tbe  mortgagee,  and  if  he  pays  rent  in  advaQce  to  the  mortgagor,  with- 
out the  oonsent  of  the  mortgagee  or  his  assigns,  he  does  so  at  his  peril,  and  in  case 
of  f  oreclosnre  he  will  be  liable  to  the  purohaser  for  so  much  of  the  reot  as  aooraea 
after  the  foreclosure. 

Appeal  from  sixth  district  court. 

Summary  proceedings  by  Marcellus  Hartley  against  Arthur  L.  Meyer  to 
obtain  possession  of  (lemised  premises.  From  an  order  awarding  possession 
to  plaintiff,  defendant  appeals.  Affirmed. 

Argued  before  Bookstavbr  and  Bischoff,  JJ. 

HeloiUe  3,  Regenaburgar,  for  appelkint.  AUan  MfcOtUMi  and  Ohag.  W, 
PierwUt  for  respondent. 


Digitized  by  Google 


856 


BEW  YOKE  SUPrLEMlUiT,  VOl.  20. 


£C.  P.  X.Y. 


BisonoFF,  J.  Tlie  Lexington  Improveni(>Qt  Company,  as  owner  of  tin 
premises  128  Eiist  Thirty-Fourth  street,  in  the  city  of  New  York,  by  mott- 
gsge  dated  November  27,  18B8,  and  recorded  on  the  next  succeediug  d«y. 
mortgaged  the  same  to  the  Washington  Life  Insurance  Company,  and  by  in* 
denture  tinted  April  1,  1891,  leased  a  portion  of  the  same  premises  to  Artlii:r 
L.  Meyer,  its  manager,  foi- 18  months  from  said  April  1, 1891,  iit  the  montl;ly 
rental  of  8^50,  payable  in  advance.  Subsequently  to  the  mortgage  the  mort- 
gagor became  indebted  to  Meyer  in  the  sum  of  $1,500  fur  salary,  and  to  his 
wife  in  the  sum  of  32,200  for  money  loimed,  and  in  September,  1891,  tl:e 
president  of  the  mortgagor  and  Meyer,  its  manager,  claiming  to  act  under 
authority  from  the  mortgagor,  entered  Into  an  arrangement,  whereby  the  un- 
matured rent  reserved  was  appropriated  and  applied  in  extinguishment  of  tlie 
mortgagor's  indebtedness  to  Meyer  and  his.wife.  Thereafter  the  mortgagee 
commenced  its  action  to  foreclose  the  mortgage,  to  which  Meyer,  who  wus 
also  an  obligor  under  a  junior  mortgage,  was  made  a  party,  wh:ch  action  ter- 
minated in  a  judgment  of  foreclosure  and  sale,  in  the  execution  of  which 
Miircellus  Hartley,  the  landlord,  and  respondent  in  these  proceedings,  becume 
the  purchaser;  and  by  deed  dated  and  recorded  January  13,  1892,  the  mort- 
gaged premises  were  conveyed  to  him  "subject  to  all  valid  leases  of  said  prem- 
ises made  prior  to  the  12th  drty  of  October,  li*91."  Thereafter  Hartley  de- 
manded payment  of  Meyer,  the  tenant  and  appellant  herein,  of  $250  for  one 
month's  rent,  which,  pursuant  to  the  terms  of  Meyer's  lease,  would  hare 
matured  on  February  1,  1892,  and,  default  having  been  made  in  sach  pay- 
ment, pursuant  to  the  provisions  of  sections  2231  and  22S5  of  the  Code  of 
Civil  Procedure,  for  such  cases  made  and  provided,  instituted  summary  pn>< 
ceedings  to  recover  possession  of  the  demised  premises.  On  the  trial  the  ten- 
ant urged  the  arrangement  with  the  mortgagor,  whereby  all  the  unmatured 
rent  reserved  by  liia  lease  was  credited  to  it  in  payment  of  its  indebtedn>-.A 
to  the  tenant  and  his  wife,  in  refutation  of  the  alleged  default,  it  being  con- 
ceded that  the  rent  maturing  on  February  1,  1892,  was  not  otherwise  paid; 
but  the  learned  trial  justice,  being  of  the  opinion  that  the  evidence  was  in- 
stitHcient  to  establish  tlie  authority  of  the  president  and  manager  of  the  mort- 
gagor to  enter  into  the  arrangement  on  its  behalf,  directed  a  final  order  U> 
issue  awarding  delivery  of  the  possession  of  the  demised  premises  to  Hartley, 
from  which  an  appeal  is  taki  n  to  ua.  In  our  opinion,  all  inquiry  touching 
the  authority  of  the  officers  of  the  mortgagor  to  make  the  arrangement  abo%-e 
mentioned,  and  the  right  of  the  purchaser  under  the  foreclosure  sale  to  at- 
tack such  authoi  ity,  is  immaterial,  and,  for  the  purposes  of  determining  the 
question  involved  on  this  appeal.  It  may  be  assumed  both  that  the  officers 
mentioned  did  not  transcend  the  legitimate  exercise  of  their  respective  func- 
tions, and  thitt  the  purchaser  Is  not  in  a  position  to  assail  their  authority;  but 
while  this  may  be  so,  the  mortgagor's  otficers  did  not  undertake  to  conclude 
the  mortgagee  from  any  rights  which  he,  or  the  succt*ssorof  his  Interests, 
irilght  have  to  the  enjoyment  uf  future  accruing  rents,  nor  could  they  hate 
done  so  without  the  mortgagee's  or  his  successor's  assent.  The  mortga<;r, 
wht-ther  It  be  regarded  as  an  estate  in,  or  only  as  a  lien  upon,  the  raort^'aged 
premises,  operated  as  a  transfer  of  the  reversion  after  the  mortgagor's  default 
and  forec^losnre.  to  winch  the  enjoyment  of  the  rents  was  but  an  incident, 
and  its  recoi'd  was  notice  of  that  fact  to  the  lessee;  and  if,  despite  sucli  trans- 
fer and  notice,  the  lesseu  clKise  to  antici|>ate  the  unmatured  rent  by  payment 
to  the  moi  tgagor  without  the  morissgec's  assent,  he  should  be  considered  u 
having  done  so  at  his  own  peril.  Tiie  acceptance  of  a  con  veyance,  '*aahje<l 
to  all  valid  leases  of  satJ  premises,  made  prior  to  the  12th  iiay  of  October, 
1891,"  implies  nothing  more  than  a  recognition  by  the  purchaser  at  the  fore- 
closure sale  of  leasehold  estates  carved  out  of  the  reversion  uptm  p-rformance 
of  the  cundiiiona  suiiject  to  which  they  were  granted,  and  had  tlif  effect  u( 
placing  the  les^ees  in  the  coiid-Uon  of  lessees  underleases  made  bt^fore  i!<f 
mortgage  foreclosi-d,  witli  the  same  rightfl,  no  more  and  no  better,  i^-sst^ 
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who  bt'came  sach  subsequent  to  tbe  mortgitge  foreclosed,  if  made  parties  to 
the  foreclosure  proceedings,  are  divest<^  uf  their  estates  by  tbe  Judgment  .and 
sale  tliereiinder,  and  maj  be  proceedeil  against  as  trespassers;  and  the  rents 
accruing  frcm  lessees  under  leases  made  before  tbe  mortgage  maj  be  inter- 
cepr«d  by  the  mortf;af;ee,  or  his  successor  in  interest,  in  tbe  proper  proceed- 
ingi  Instituted  for  such  purpose.  Wood,  Landl.  &  T.  p.  183,  ett>.»  iin<l  cases 
collatad  in  tbe  notes.  Assuming,  therefore,  that  Meyer's  lease  was  made  be* 
tore  the  mortgage,  its  record,  or  his  possession  of  the  demised  premises, 
wou.d  have  constituted  notice  to  ihe  intending  mortgngee  sutScienl  to  have 
caUtid  upon  him  for  inquiry  concerning  tlie  lessee's  rights;  and  if  it  then  ap> 
peared  th&t  the  unmatured  rent  reserved  had  been  anticipated  by  payment, 
the  mortgagee's  rights  would  be  pro;>eriy  subjected  to  the  lessee's  right  of  con- 
tinued possession  growing  out  of  his  payment  of  the  rent  reserved.  But  if 
tiie  unm»tured  rent  had  not  at  the  time  been  anticipated  by  payment,  then 
the  subsequent  record  of  the  mortgage  was  notice  to  the  lessee  of  the  mortga- 
gee's or  ilia  successor's  right  to  intercept  tlie  rents  upon  tlie  mortgagor's  de- 
fault and  foreclosure,  and  of  this  riglit  neither  tbe  mortgagee  nor  his  succes- 
sor in  interest,  the  purcliaser  at  the  foreclosure  sale,  can  be  deprived  unless 
it  t>e  with  his  assent.  The  proposition  of  the  tenant,  If  countenanced,  would 
le:td  to  the  alisurd  result  of  enabling  the  mortgagor  first  to  secure  the  value 
of  his  estiite  in  tiie  lands  mortgaged  by  means  of  tbe  sum  advanced  to  him  on 
the  mortgfige,  and  to  secure  it  again  by  compounding  the  rents  to  mature  un- 
der a  prior  exiallog  lease,  and  to  that  extent  diminishing  the  value  of  Uie 
mortage  security.  The  order  appealed  from  should  be  afflnned*  with  costs. 
All  concur. 


Stbrkbeboeb  «f  ttl.  D.  Hbtropolitah  Ex.  Bt.  Go.  tt  tU. 

iCom,no7i  Pleus  of  Sew  York  City  and  County,  General  Term.   December  1^  1899.) 

X.  Affkal— WsiOBT  or  EviDaNOX— Excatstra  DAiueas. 

Where  the  record  shows  a  oonfllct  of  erldeooe,  the  ganflral  term  will  not  set  ulde 
B  verdict  on  tbn  ground  of  excessive  damages. 

S.  EVIDBSCK— OPWION  of  Wm»»9B. 

Id  an  action  tuntiiut  an  elevated  railway  oompany  for  rental  losses  oooasloned  by 
operating  defeadaot*8  road  in  front  of  plaintiff's  proper^,  pl^tUI  cannot  teati^ 
that  be  used  his  "beat  endeavors  to  get  tbe  best  rents  posuble,'*w  that  would  be 
matter  of  oplntou. 

Appeiil  from  trial  term. 

Action  for  damages  by  Maurice  M.  Sternberger  and  Simon  Stemberger, 
indlviduaUy.  and  as  executors  of  and  trustees  under  the  will  of  Mayer  Stcrn- 
bergt-r,  deceased,  and  others,  against  the  Metropolitan  Elevated  Railway 
Company  and  the  Manhattan  Baiiway  Company.  Judgment  for  plalntifb. 
Defendants  appeai.  Athrmed. 

Argued  before  Bookstaveb,  Bisohoff.  and  Prtor,  JJ. 

DaeitB  &  Hapallo,  {JuUen  T.  Davies  and  Brainard  Tollea,  of  connael,)  for 
appellants.   S,  W.  Tyler  and  Henry  Sehmidt,  for  respondents. 

Pbtok,  J.  The  acpeilants  concede  that  "tbe  record  presents  a  sharp  con- 
flict of  evidence  on  the  question  of  the  amount  of  damages;"  and  this  be- 
ing BO,  we  are  not  authorized  to  set  aside  the  verdict  on  the  ground  that  It 
ia  excessive.  Jieijeman  v.  Railroad  Go,^  20  N.  Y.  Supp.  6Si,  (decision  of 
this  court  at  the  November  term . )  Still  the  appellants  contend  that  tbe  Judg- 
ment is  avoided  by  error  in  the  exclusion  of  evidence. 

1.  This  question  was  propoundeil  to  a  witness  by  tbe  defendants:  "From 
1878  to  the  present  time,  how  many  new  balldings  were  erected  In  South 
Fifth  street?"  tlie  locality  of  plalntlJTs  premises.  On  objection  that  the 
proposed  evidem-e  was  Immaterial.  Irrelevant,  and  incompeteut,  it  was  ex- 
cluded, and  defeudauis  excepted.   The  action  was  for  the  recovery  of  rental 
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I08B  between  1885  and  1888.  Proof  of  rentiil  loss  between  1888  and  the  time 
of  the  trial — 1892 — would  have  been  proof  of  fact  not  in  issua,  and  hence  in- 
admissible. The  argument  of  appellants  is,  however,  that  the  evidence  vii 
relevant,  and  competent  to  show  the  effect  of  the  railroad  on  the  prosperity  of 
the  street.  But  the  prosperity  of  the  street  between  1888  and  1892  was  not 
in  controversy,  and  still  the  evidence  was  irrelevant.  Appellants  aasot 
again,  that  Rince,  between  1888  and  1892.  the  roilrond  Mas  opemtlnf;  under 
the  same  conditions  a»  between  1885  an<I  1888,  proof  of  its  effect  on  the  pros- 
perity of  the  street  during  the  former  period  was  evidence  of  its  effect  on  the 
prosperity  of  the  street  during  the  latter  period.  Tlie  aftect  of  the  railroad 
between  1885  and  1888  was  as  capable  of  direct  proof  as  between  1888  and 
1892;  and  to  allow  evidence  as  to  the  latter  period  was  to  rely  upon  a  pre> 
sumption  too  far-fetched  and  feeble  for  the  purposes  of  forensic demonstrati<Hi. 
Besides,  direct  evidence  was  in  fact  given  by  tlie  defendants  as  to  the  ef- 
fect of  the  railroad  on  the  prosperity  of  the  street  during  the  period  in  lit- 
igation. It  is  the  primary  and  most  prevalent  law  of  evidence  thHt  it  be  Uio 
best  of  which  the  case  in  its  nature  is  susceptible.  1  Greenl.  £v.  §  82.  In- 
verse the  contention  of  the  parties;  would  the  defendants  have  allowed  proof 
of  the  decadence  of  the  street  since  the  commencement  of  the  action,  as  evi- 
dence of  plaintlfTs'  damages  at  an  anterior  period?  The  evidence  tendered 
was  not  only  too  weak  to  support  a  rational  inference  as  to  the  fact  in 
dispute,  bnt  was  fraught  with  mischievous  consequences  to  the  cause  on 
trial.  The  enhanced  value  of  plaintiffs'  property  after  the  action  might 
have  been  credited  by  the  Jury  in  reduction  of  tbedamages  they  sustained  t>e- 
fore.  and  for  wliich  they  sue.  Defendants  insist  that  the  plaintiffs  had  beeo 
permitted  to  give  evidence  or  Imprnvements  in  Greenestreet  since  the  period 
in  controversy;  and  that  so  the  court  denied  them  tlie  benefit  of  the  rule  ac- 
corded to  the  plaintiffs.  The  record  does  not  support  the  contention.  On 
the  contrary,  it  is  quite  obvious  that  the  evideuce  oF  improvements  in  Qreene 
street  was  restricted  to  the  period  in  litigation,  and  disclosed  no  fiu^  since 
1888. — the  time  of  the  sale  of  the  property  by  plaintiffs. 

2.  The  defendants  proved  the  course  of  rents  of  Nos.  520  and  522  Broad- 
way. On  cross-examination  the  plaintiffs  showed  that  a  portion  of  those 
premises  bad  been  vacant;  that  the  rents  varied,  and  many  changes  of  ten- 
ants occurred  from  year  to  year.  Whereupon,  on  redirect,  defendanta  in- 
quired of  the  witness:  "Have  you  not,  during  all  this  time,  used  your  best 
endeavors  to  get  the  best  rent  possible?"  On  objection  to  the  question  as 
irreleviint,  Immaterial,  and  incompetent,  it  was  disallowed;  to  which  defend- 
ants excepted.  If  admissible  to  show  that  the  rents  realized  were  the  best 
possible,  the  legitimate  method  of  proving  the  fact 'was  by  exhibiting  what 
the  witness  did  to  secure  the  best  rents,  and  not  by  an  opinion  or  conclusion 
as  to  the  character  of  bis  efforts  to  that  end.  In  any  event,  the  question 
was  flagrantly  leading,  and  so  Inadmissible.  Defendants  argue,  however,  on 
the  author!^  of  Tooley  v.  Bacon,  70  N.  Y.  37,  that  the  Irregularity  is  not 
available  on  this  appeal.  But  here  the  alleged  ground  of  objection  was  the 
incompetency  of  the  question ;  critically,  the  appropriate  objection  to  a  lead- 
ing intem^tory.  Detecting  no  error  in  the  record,  we  must  afflrm  tbe 
Judgment. 

Judgment  affirmed,  with  costs.   All  ooncur. 


Bloohinodalb  ei  al.  «.  Bbxhokerhoft. 
(Common  Flea*  of  New  Yorit  City  and  Cotmtih  General  l^rm.  Deoemberfi,  1808.) 

BtriBAITD  Xm  WiTB— ACTROBITT  OF  WlTB  TO  BlRD  HCSB&HD. 

Where  a  hoeband  and  wife  are  living  apart,  and  a  tradesman  furalshea  her  witfr 
•applies,  and  seelia  to  cbarge  tbe  husband  with  the  same,  bs  mast  show  that  the 
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■opplfes  were  neoessarieB,  and  that,  beeanaa  of  Che  tnadaqnai^  of  tba  husband's 
proTlslm,  th«r  were  aotoally  required  for  tiie  wlfe'a  aapport,  oonalderlng  hie  meaoa 
and  her  station  In  the  oommnditjrt 

Appeal  from  aoTenth  district  eoart. 

Action  by  LyniRiL  G.  Bloomingilale  and  others  against  Oanl^  D.  Brlnck- 
erbofl  to  recover  for  necessaiies  alleged  to  have  been  supplied  defendant's 
wife  npon  hfs  credit.  Judgment  for  defendant  was  rendered,  from  whlob 
plalntlCTa  appeal.  Affirmed. 

Alined  before  BisoBorF  and  OzBaKBXOH.  JJ. 

jSamttel  Z>.         for  appellants.   SzekUl  SHamam,  tot  respondent. 

BiscHOPF,  J.  Oareful  scrutiny  of  the  evidence  shows  that  defendant  was 
■ought  to  be  held  liable  In  this  action  upon  his  wife's  alleged  implied  author- 
ity to  pledge  her  husband's  credit  for  neoessaries  supplied  to  her  ^  ber  re- 
quest. For  the  defendant,  however,  it  appeared  witliont  contradiction  that, 
for  nearly  two  years  before  the  alleged  necessaries  were  supplied,  husband 
and  wife  were  living  in  a  state  of  voluntary  separation,  and  that  durlnif  all 
this  time  tlie  husband  had  r^ularly  paid  his  wife  a  weekly  allowance  t^tStf 
for  her  separate  maintenance  and  support.  That,  irrespective  of  whether  or 
not  the  person  who  supplies  the  wife  with  necessaries  had  knowledge  at  the 
timeot  the  husbai^'s  provision  fur  her  support,  tlie  presumption  of  the  wife's 
autliorlty  to  pledge  her  husband's  credit  Is  ne|pitlved  by  the  fact  of  their  liv- 
ing a^Mtrt,  and  that  the  tradesman  who  supplies  her  under  such  circumstan* 
ces  upon  the  credit  of  her  husband,  and  without  his  express  sanction  or  ap- 
proval, does  so  at  his  own  peril,  are  propositions  too  wdl  established  by  au- 
thority to  wlmit  d!  further  dispute.  See  the  rule  stated  and  the  cases  collated 
in  Hare  &  Wallace's  notes  to  Sfanbg  v.  SootU  Montague  v*  BmedUt,  and 
SeaUm  v.  Benedict,  reported  in  Smith,  Lead.  Cas.  436,  etc.;  Tyler,  Inf.  g  221 : 
Scbouler,  Husb.  ft  Wife,  g  117;  Bakery. Bameyt^  Johns.  72;  Loekwood  v. 
Thomaet  12  Johns.  248.  It  was  Incumbent  upon  plaintiffs,  therefore,  to  proceed 
still  f  urtiier,  and  show  that  the  articles  supplied  to  the  wife  were  not  only  of  the 
kind  Qsually  denominated  ** necessaries,"  because  their  need  Is  common  to  all 
pers<ms,  but  that,  in  consequence  of  the  inadequacy  of  the  husband's  provi- 
sion, they  were  actually  required  for  the  wife's  proper  support,  commensurate 
with  his  means,  her  wonted  living  as  his  spouse,  and  her  station  in  the  com- 
munity, bchouler.  Hush.  &  Wife,  g  103;  Keller  v.  PMlUps,  39  N.  Y.  351; 
Arnold  v.  Allen,  9  Duly,  198;  Blowers  v.  aturtevant,  4  Denlo,  46.  This, 
however,  the  evidence  wholly  failed  to  establish.  Daubney  v.  Hughes,  60  N. 
Y.  187,  seemingly  dtfd  by  appetlimts'  counsel  in  support  of  his  contention  of 
defendant's  liability,  hna  no  application  to  the  question  here  involved.  In 
the  case  cited  the  husband  was  adjudged  liable  for  his  wife's  support,  upon 
his  express  promise,  notice  of  the  revocation  of  wlilch  was  not  brought  to  the 
promisee's  knowled^  Judgment  affirmed,  with  costs. 


Fbopu  o.  Hassan  et  dL 
(Common  Plea*  of  New  YoiH  Otty  and  Countu^  General  Item  December  5. 1899.) 

Baii/— Kbust  raoH  Fobfbitdrb. 

Where  the  principal  is  surrendered  by  his  bail  after  forfeiture,  and  la  tried,  con* 
vioted,  and  pending  an  ^>pesl  from  the  oonvicttoo  the  bail  applies  for  relief,  it 
most  be  shown  that  no  loss  to  the  state  oooorred  by  the  fsilnre  to  produce  the  pris- 
oner. 

Application  by  James  Hassan  and  Joseph  Flnnertiy  for  relief  from  a  for^ 
felted  recognizance.  Denied. 
Argued  before  Daly,  C.  J.,  and  Biscuoff  and  Pbtor,  JJ. 
/as.  if.  StinoTt  for  petitioner.   De  Lanoy  dk  Nicoll,  for  the  People, 
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Dalt,  C.  J.  The  principal  was  surrendered  by  bis  ball,  after  forfeitura. 
and  has  been  tried  and  convicted,  but  has  appealed,  and  is  out  on  bail  peaJiiig 
the  hearing  of  such  appeal.  0ndersucb  circumstances,  we  must  hare  prouf 
that  the  p-uple  have  lost  no  rights  by  the  failure  to  original] j  produce  the 
pnaoner  for  trial.  The  appeal  may  be  upun  questions  of  fact,  and  we  must 
Icnuw  that  there  was  no  lack  of  evidence  through  ttie  deliiy  caused  by  tlie 
default.  There  is  not  even  the  ordinary  certiticate  of  the  district  attorney  to 
that  effect,  much  less  the  proofs  required  in  People  t.  Careg,  5  Daly.  533,  to 
which  we  refer  the  petitioner's  counsel.  Application  denied,  with  leave  to 
renew  upon  further  proofo. 


DoWB  f>.  Morrison  ol, 

(Common  Pitas  of  Keu>  York  CUy  and  County,  Oeneral  Term.   I>oc«mbor  5, 1881) 

FUADtNo — AmxDMBKT— Nbw  akd  Ikoonsistbitt  Causbs. 

Eveo  asSTiiiiIiig  Code  Civil  Proc.  {  which  allows  the  amendment  of  pleading! 
before  or  during  tri^  or  an  appeal,  when  substantial  justice  will  be  promoted,  to 
apply  as  well  to  actions  in  tbe  district  courts  as  in  justices'  oourts.  it  fs  not  proper 
(or  eucb  a  court,  in  an  action  brought  to  recover  salary  due  a  discharged  emplove, 
to  allow  an  amendment,  during  trlaL  of  the  complaint  so  as  to  iooluae  a  new  imd 
inconsistent  cause  of  action,— such,  for  Instance,  as  damages  for  the  breach  of  the 
contract  of  employment. 

Appeal  from  ninth  district  court. 

Action  by  Joseph  H.  Dows  against  Edward  A.  Morrison  and  others  to  re- 
cover salary.  Judgment  for  plaiatifl.  Defendants  appaaL  Beveraed.  un- 
less plaintiff  remit  damages. 

Argued  before  BiscHorF  and  Fayok,  JJ. 
'  Jaeob  F.  MUter,  tot  appellants.   CharUa  B,  Pnyer,  tor  respondent. 

BiscHOFP,  J.  On  the  argument  of  this  appeal  we  intimated  our  opinion 
that  plaintiff's  employment  by  defendants'  c;ishier,  Osborn,  at  tbe  salary  of 
ft90  per  month,  was  wUhin  the  latter's  apparent  authority,  and  to  tliis,  upon 
attentive  examination  of  the  evidence,  we  adhere.  We  also  at  the  time  ex- 
pressed our  view  that  it  was  error  for  the  trial  Justice  at  the  trial,  and  in  fact 
Hfter  the  trial  was  begun,  to  allow  an  amendment  of  the  complaint  by  adding 
thfreto  a  new  and  inconsistent  cause  of  action,  to  wit,  damages  for  bn-ach  (rf 
the  contract  of  employment,  and  that  defendants'  exception  to  the  allowance 
was  well  taken,  but  at  the  solicitation  of  respondent's  counsel  the  question 
was  reserved  fur  further  consideration.  Action  2944  of  the  Code  of  Civil 
Procedure,  whicli  is  the  only  alleged  authority  for  the  amendment  to  which 
we  have  been  referred  by  counsel,  proves  to  be  exclusively  applicable  tu  jus- 
tices* courts.'  Hut,  assuming  it  to  apply  as  well  to  the  district  courts  in  tbe 
city  of  New  York,  neither  of  the  cases  to  which  our  attention  has  been  di- 
rected sanctions  the  construction  requisite  to  support  the  amendment.  Xor 
have  we  been  able  to  ascertain  as  the  result  of  our  own  researches  tliat  the  sec- 
tion, wbieh  is  but  are-enactmentof  former  provisions  affecting  justictv'  courts, 
has  ever  received  that  construction.  Laws  1857.  c.  844.  The  judgment 
sliould  therefore  be  n^versed,  and  a  new  trial  ordered,  with  costs  to  tbe  tippel- 
litnta,  unless  respondent  within  Qve  days  consents  in  writing  that  tlie  Judg* 
lueiit  be  reduced  to  S6D.— tbe  amount  of  salary  due  at  the  lime  of  his  di»- 
charge, — with  interest,  and  tbe  costs  of  the  court  below ;  and  upun  such  coo- 
sent  the  Judgment  so  reduced  is  affirmed,  without  costs. 

■  Tbls  section,  found  In  chapter  IB,  tit.  8,  relating  to  justices*  oourts,  prorides  that 
the  court  must  upon  application  allow  a  pleading  to  be  amended  at  any  time  befofear 
during  trial  or  on  appeal  if  sniMUuitial  justice  will  thereby  be  promoted. 
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Schwartz  o.  Wechleb  et  al, 
{Commott  Plengof  New  Ynrk  CUy  (ind  Cnuntij,  Oenernl  Term.   December  B,  1892.J 

1.  AssociATinxs — Actions  aqainst  HRUHEKa. 

Code  Civil  Froc.  S  1919,  permits  au  action  afraiasl  an  anlncorponited  assoclatlOD 
tu  be  brought  Bgalnat  Its  preaident  or  treasurer.  Sectioa  19-^  provides  tliat  tbe  other 
proTisions  of  the  article  (which  iscluctes  section  1919)  shall  not  prevent  an  action 
being  brought  against  the  members  of  the  association,  except  wnere  an  action  has 
already  been  brought  against  the  president  or  treasurer,  HetiU  that  an  acUoD  may 
be  brought  in  the  flrst  Instance  against  the  members. 

%  FlRTIBS— NOKJOISDBR— FUtA. 

Plea  of  nonjoinder  of  defendants  mnat  atate  the  names  of  the  penoos  alleged  to 
have  been  Improperly  omitted. 

Appeal  from  fifth  district  court. 

Action  by  plaintiff,  Bernard  Scbwaitz,  and  his  aBslgnor,  for  serriees  ren- 
dcnd  as  tracher  in  an  anincorporated  association  of  which  derendants  were 
member^  and  directors.  From  Judgment  for  piainUfl,  defendants  appeal. 
Affirmed. 

Argued  before  Bischofk  and  Gieoerich.  JJ. 

aiffmund  Feuahttoanger,  for  app^anta.  AbrtPtam  B,  Baraaohn,  for  re- 
spondent. 

GiEOERicir,  J.  This  action  was  brought  against  Morris  Wechler,  Joseph 
EicliDer,  ignatz  Bleich.  anrl  MamlpI  Friedman  for  services  rendert^  hy  the 
plaintlfT  and  bis  assignor  as  teachers  in  the  school  known  as  the  "OestreiclitT 
Hungarischa  Talmud  Tonili,**  at  No.  102  Cannon  street,  in  this  citj;  it  being 
claimed  by  the  plalntitT  that  the  schnol  was  ounducled  by  a  voluntary  aasouln- 
tlon  braring  said  name,  and  of  which  tbe  defendants  weredlrectors  and  mem- 
bers. The  defendants  denied  that  they  individually  and  for  themselves  en- 
gaged the  plaintiff  and  his  assignor,  but  claimed  that  they  were  originally 
employed  by  them,  or  some  of  them,  and  pthers  on  Iwhalf  of  the  associiition. 
which  is  not  disputed  by  tbe  plaintiff  and  his  assignor.  The  defendants  also 
claimed  that  In  or  about  the  month  of  November,  1891*  in  consequence  of  the 
wltlidrawal  by  parents  of  their  children  from  the  school  In  question,  the  as- 
sociation was  unable  to  pay  tbe  teachers  any  longer,  and  as  an  inducement  to 
them  to  teach  it  was  agreed  twtween  tlie  teachers,  includiug  the  plaintiff  and 
bis  assignor,  on  the  one  hand,  and  the  Hssocialion  on  the  other,  that  tbe 
former  were  not  to  receive  any  further  compensation  from  the  latter  for  teach- 
ing the  children,  but  were  tu  look  solely  to  the  scliolars  of  the  school  for  com- 
pensation; that  the  plaintiff  and  his  assignor  expressed  themselves  as  sntislied 
with  that  arrangement,  and  continued  to  teach  scliool  under  it.  This  was 
denied  by  the  plaintiff,  and  the  jury  credited  his  version  of  tlie  case. 

The  defendants  contended  upon  the  trial,  and  now  urge  as  a  gnmml  for  the 
reversal  of  the  judgment,  that  tlie  action  cannot  be  maintained  agitinst  ttie 
defendants,  as  members  of  the  association,  because  no  Hction  Una  Imen  Ijroiight 
agninBt  the  president  or  tteaaurer  thereof.  The  case  of  Flagg  v.  fiwift.  '^5 
Hun,  623,  is  cited  in  support  of  the  contention-  In  that  ciis<'  it  was  decided 
that  an  action  cannot  be  maintained  against  the  individual  members  uf  an  un- 
incorporated association  upon  a  debt  due  from  the  association,  unless  an  ac- 
tion has  Brst  been  bronght  against  ihe  preat  lent  or  treasurer  thereof,  as  pre- 
scribed by  section  1919,  Code  Civil  Proc.  This  dee.sion  is  based  upon  Witfier- 
/taad  V.  Allen,  4  Abb.  Dec.  628,  which  arose  under  Act  1849,  c.  258,  as  amended 
by  Laws  1853,  c.  15o,  §  4.  The  same  provides  thcit  alter  judgment  against 
tbe  juiat-stock  company  or  association,  and  execution  tljei  eun  is  returned  un- 
satisfied, in  whole  or  ia  part,  suits  may  be  brou^iit  against  any  or  all  of  the 
shareholders  or  asso  -iates.  individually,  as  now  provided  by  law.  The  re- 
maining provisions  have  no  bearing  on  the  question  under  consideration,  and 
are  tfaereforeomltted.  As  was  wellsald  by  Wiluahs,  J.,  in  Humbert  v.  Abeel, 
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7  Civil  Proc.  n.  417,  421:  "Under  those  provisions,  it  could  not  be  held 
otherwise  than  it  was  held  in  Wither?uad  Allen;  but  under  the  proTiaiona 
of  the  Code  of  Civil  Procedure,  the  rule  must  be  held  entirely  different.**  Sec- 
tion 1923  of  the  Code  prescribes  that  "this  article  [chapter  15,  art.  1,  tit.  S] 
does  not  prevent  an  action  froug  being  brought  hy  or  against  all  the  merabers 
of  an  association  except  as  prescribed  in  the  last  section.**  Section  1922  pr»- 
Bcrlbea:  "Where  an  action  has  been  brought  against  an  officer,  or  a  counter' 
claim  has  been  made  in  an  action  brought  by  the  officer,  as  prescribed  in  the 
last  three  sections,  another  action  for  the  same  cause  shall  not  be  brought 
against  the  members  of  the  association,  or  any  of  them,  until  after  final  judg- 
ment in  the  first  action,  and  the  return,  wholly  or  partly  unsatisfied  or  nnexe- 
cuted,  of  an  execution  Issued  thereupon."  Mr.  Throop,  in  his  notes  on  the 
new  Code.  (Ed.  1891,  p.  210,)  says:  "The  provisions  of  this  article  are  per^ 
missive  and  rmiedial.**  Again,  on  the  same  page,  he  says:  "The  prohibitory 
clause  of  section  4  of  the  act  of  1(149,' as  amended  in  1853.  has  thererore  been 
omitted ;  and  to  guard  agiUnst  a  possible  misconstruction  of  this  article,  an 
express  provision,  declaring  It  to  be  permissive,  lias  been  added  aa  seciion 
1923.**  The  right  to  maintain  an  action  against  the  members  ot  an  nnio- 
corporated  aasociaUon,  without  first  obtaining  a  Judgment  against  the  asso- 
ciation, is;  therefore,  expressly  given  by  section  1923  of  the  Code,  and  It  fot- 
lowB  tlMt  it  was  not  necessary  for  the  plaintiff,  aa  a  condition  to  the  mainte- 
nance of  this  action,  to  first  bring  suit  against  the  presidentortreasora- of  the 
association.  This  conclusion  Is  In  accord  with  the  views  expressed  tj  the 
court  in  Humbert  v.  Abed,  mpra,  and  Hudaon  T.  Spauktina,  (Sup.)  6  N.  Y. 
Supp.  877,  regarding  the  right  to  maintain  an  action  against  the  members  of 
an  unincorporated  asaochition.  It  is  manifest  that  tiie  provlsloDS  of  the  Code- 
above  died  were  either  disregarded  or  overlooked  1^  the  court  In  Flagg  v. 
8wifU  tupra. 

The  appellants  contend,  further,  that  the  present  action  Is  not  malntainaUe, 
beotuse  all  the  members  of  the  asspeiation  were  not  made  parties  defendant. 
Thereetnd  shows  that  the  defendants  answered  aatonows:  "Defendiuits 
Bleieh  and  Friedman,  nonjoinder  defendants,  general  denial;  other  defend- 
ants plead  genera]  denial."  This  is  clearly  insi^clent,  because  the  names  of 
the  persona  who,  it  Is  cleilmed,  should  have  been  made  addlUmtai  parties  to 
the  action,  are  not  stated,  ifaw/u  v.  Jfufifw.  2  Hill,  200;  Wtgandy.Sidui^ 
•42  N.  Y.  120:  FofjcHsr  v.  Kennedy.  2  Abb.  Pr.  347.  351;  IFoo*ter  Cham- 
beriin,  28  Barb.  602;  Maxtoell  v.  Pratt,  24  Hun,  448:  Kingsland  v.  Brait- 
ted,  2  Lans.  17;  Humbert  v.  Abeeh  supra.  Even  had  the  alleged  nonjwn- 
der  been  pruperly  pleaded,  the  record  shows  that  the  defendants  did  not  intn^ 
duce  Hny  testimony  in  support  of  the  same,  and  it  seems  that  this  defense 
was  entirely  abandoned  by  the  defendants  upon  the  trial.  Upon  the  coming 
In  of  the  verdict,  the  defendants  made  a  moiion  to  set  aside  the  verdict  and 
for  a  new  trial  upon  the  following  grounds,  viz.:  "That  the  verdict  is  ooa- 
trary  to  the  evidence,  and  contrary  to  law,  and  is  excessive;  that  there  is  no 
evidence  authorizing  a  judgment  for  the  amount  of  the  verdict;  and  upon  the 
exceptions  taken  upon  the  trial."  The  justice,  with  the  consent  of  the  plain- 
tiff's attorney,  reduced  the  amount  of  the  judgment,  and  denied  the  motion 
to  set  aside  the  verdict.  In  doing  so,  he,  among  other  things,  said:  "This  is 
one  of  the  cases  where.  If  the  power  given  to  courts  of  record  under  section 
999  of  the  Code  was  conferred  on  this  court,  1  would  not  hesitate  to  set 
aside  the  verdict,  but  the  limits  within  which  this  court  can  act  puts'  it  ont 
of  my  power  In  this  case  to  afford  the  defeated  party  any  relief,  and  the  cor- 
rective remedy  must  be  sought,  if  stall,  in  the  appellate  court,  where,  under 
the  pruvisious  of  the  Code,  matters  Involved  on  this  motion  can  be  reviewed. 
If  there  was  absolutely  no  proof  to  support  the  verdict, — in  other  words,  if. 
without  any  evidence  to  support  it,  a  verdict  should  be  rendered, — a  difl^- 
ent  conclusion  might  be  reached  by  me.  ** 
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It  Ib  insisted  that  the  court  below  bad  power  to  set  aside  the  verdict,  bat 
we  have  not  l>een  referred  to,  nor  are  .we  aware  of,  any  statutory  provision 
which  authorizes  the  district  courts  of  this  city  to  set  aside  the  verdict  of  a 
jury,  and  grant  a  new  trlaL  Tlie  district  courts  are  courts  of  Inferiorjuris- 
dlction,  and  therefore  cannot  go  beyond  the  autborlty  conferred  upon  them  by 
statute.  They  can  assume  no  power  by  implication,  but  must  keep  within 
the  powers  expressly  given  them,  and  if  they  go  beyond  them  their  acts  are 
void.  Cow.  Treat.  §  650;  Bamaman  v.  Wiliiamt,  18  Abb.  Pr.  158;  Jfard 
V.  Shipmarit  6  Barb.  621.  The  only  statutory  provision  which  we  have  been 
able  to  find  relative  to  the  question  under  consideration  is  section  1380  of  the 
consolidated  act,  which  provides  that  judgment  must  be  entered  ImmcdiHtely 
after  the  rendering  of  the  verdict.  (Laws  1882.  c.  410;)  and  it  would  seem 
from  this  that  the  legislature  intended  to  prohibit  the  justices  of  these  courts 
from  setting  aside  the  verdict  of  a  jury;  at  all  events,  it  Is  manifest  tliat  the 
exercise  of  the  power  to  set  aside  a  verdict  is  Inconsistent  with  tlie  provisions 
of  the  act  referred  to.  After  cnrefully  reading  the  testimony,  we  are  unable 
to  see  on  what  ground  the  juntlce  could  have  granted  a  new  trial,  had  he  the 
power  to  do  so.  The  fasues  to  be  determined  were  purely  of  fact.  It  has  fre- 
quently been  held  in  this  court  that  where  tliere  is  a  conflict  of  evidence  the 
judgment  will  not  be  reversed  unless  the  evidence  be  of  such  coDflktlng  char- 
acter as  to  clearly  indicate  ttiat  there  was  a  mistake  on  ttie  part  of  the  jury, 
that  they  were  influenced  by  bias,  passion,  prejudice,  or  corruption,  or  tbat 
they  had  manifestly  neglected  to  deliberate  upon  the  whole  testimony.  J>ar- 
rah  V.  Boya,  (Com.  PL  N.  Y.)  10  N.  T.  Supp.  697;  Weiss  v.  Strauas,  (Com. 
PI.  N.' Y.)  14  N.  Y.  Supp.  776.  An  examination  of  the  evidence  In  thlscase 
does  not  lead  to  such  a  cuucluslon.  The  case  turned  upon  the  question  whether 
the  plaintiff  and  his  associates  continued  to  teach  under  the  oriiiinal  agree- 
ment, whereby  they  were  to  be  compensated  by  the  association,  or  whether  a 
.  new  arrangement  was  made  by  which  the  teachers  were  to  look  solely  to  the 
scholars  for  compensation.  The  testim<my  upon  this  point  Is  conflicting,  and 
as  it  was  purely  a  question  of  fact,  which  was  fairly  submitted  to  the  jury, 
liie  verdict  should  not  be  dlstarbed  merely  because,  had  the  court  below 
been  on  the  jury,  it  might  have  reached  s  different  result.  The  verdict  of 
the  jniy  is  sustained  by  the  evidence*  and  we  can  Qnd  no  reason  to  iutnfere 
with  their  determinaUon  of  facts.  The  judgment  should  therefcre  be  af- 
firmed, with  coats. 


ToPZJTZ  0.  Ulluan. 
(Oommen  Plaos  cf  New  Yorit  City  and  Counevi  Oenena  Term.  Deoember  B,  1889.) 

Mastsii  and  Sbrvaht— WaoiTOTUL  DiBCHARai— Damaoes. 

Wbere  an  employe,  wrongfully  discharged  before  the  end  of  his  term,  and  after 
aee4[iDg,  but  falling  to  flnd,  otber  emptoyment,  embarks  In  business  for  himself 
during  such  time,  making  a  smalt  profit,  his  employer  is  liable  fw  the  difTerenoe 
between  such  profit  and  the  agreed  wa^ee. 

Appeal  from  city  court,  general  term. 

Action  by  Sampson  Toplitz  against  Leopold  XTlIman  to  recover  damnges  for 
being  wrongfully  discharged  from  the  service  of  defendant,  upon  a  contract 
of  employment  for  one  year.  From  a  judgment  of  the  general  term  of  the  city 
court,  afBrming  a  judKment  for  plaintiff,  defendant  appeals.  Affirmed. 

Argued  befure  Daly,  C  J.,  and  Bisciioff'  and  Pryoh,  JJ. 

Hurwitz  ct  Her»hjield,  {Otto  HorwitZt  of  counsel,)  for  appellant.  Myron 
H.  Oppmheim,  for  respondent. 

Dalt,  G.  J.  After  the  plaintiff  was  wrongfully  discharged  from  the  de- 
fendant's service  he  endeavored  to  procure  other  employment,  but  was  un- 
Boeceasrnl,  and  thereupon  he  embarked  In  busluess  upon  bts  own  account  in 
partnership  with  another.   Hto  sliare  of  tlie  profits  of  the  copartnership  dur- 


DigitizGd  by  Google 


864 


SEW  YORK  SUPFLEMRNT.  vol.  20. 


[C.  p.N.r. 


ing  tbe  sllpniated  period  of  serTice  under  his  contract  with  the  defendant  was 
C200.  Thla  Bum,  under  the  instruction  of  tlie  court,  was  allowed  bj  the  jury 
as  a  deduction  from  the  amount  of  the  agreed  w:tge8  which  the  philntlff  was 
prevented,  by  his  discharge,  from  earning  in  the  defendant's  service.  The 
defendant  claims  that,  the  plaintiflT  having  a{ipro])riated  his  entire  services 
tor  his  own  benefit,  the  Tiilue  of  such  services  slionld  have  been  ascertatnel, 
and  deducted  from  the  amount  of  agreed  witges.  irrespective  of  the  actual 
profits  be  had  earned.  If  the  plaintiff  could  have  obtained  other  employ- 
ment, and  declined  It  to  go  Into  business  for  himself,  the  defendant's  conten- 
tion would  be  just,  and  the  damages  would  be  confined  to  the  difference,  if 
anj,  betweoi  tbe  agreed  wages  and  the  value  of  the  services  which  the  plain, 
tiff  might  have  hfroS  to  another;  but  this  would  be  upon  the  principle  that 
he  had  neglectttd  the  duty  of  reducing  his  damages  by  seeking  otiier  employ- 
ment The  same  rule  would  apply  if  tbe  plalntlH,  withont  sf^^ing  other  em- 
pluyment.  chose  to  go  into  business  for  hlmsflf.  This  was  evidently  the  case 
in  Hvntington  v.  Railroad  Co.,  38  How.  Pr.  418,  cited  by  appellant;  for  it 
dues  not  appear  from  the  report  that  the  pluintlff  there  made  any  exertion  to 
find  employment,  and  tbe  case  is  unquestionable  upon  the  facts  in  \i.  Where, 
however,  the  discharged  servant  has  fulfiUrd  his  duty  in  seeking  other  em- 
ployment, has  failed  to  find  it,  and  has  embarlind  in  business  for  himself, 
rather  tlian  remain  idle,  taking  all  the  hazards  of  such  a  venture  in  order  to 
reduce  his  damages,  the  defendant  cannot  complain  that  his  returns  there- 
from were  less  than  his  serviees  were  worth.  ITad  plaintiff  remained  idle 
after  seeking  and  failing  to  obtain  other  employment,  he  would  liave  Iteen 
entitled  to  the  whole  stipulated  wages;  and  he  is  not  to  be  worse  off  because 
he  availed  himseU  <tf  the  only  opening  which  he  found.  Any  other  role 
would  operate  to  punish  him  for  his  diligence  and  activity  in  trying  to  reduce 
his  damages,  and  would  fix  a  premium  upon  indolence.  It  would  have  been 
legitimate  for  tlie  employe  (if  no  better  opportunity  presented  itself)  to  take 
service  upon  an  i^reement  for  a  share  in  profits  as  compensation,  and  in  that 
case,  his  actual  earnings,  being  his  actual  salary,  would  have  been  tbe  measure 
of  allowance  to  which  tbe  defendant  would  be  entitled;  or  he  might  tike  em- 
ployment at  a<,'reed  wages  far  below  the  value  of  his  services,  and,  if  tlut 
were  the  best  he  could  do.  the  defendant  would  have  no  rl^rht  ti>  complain 
that  only  the  amount  actually  earned  was  allowed.  The  defendant  argiifS 
that  the  plaintifT,  by  engaging  in  business  upon  his  own  account,  volunkirily 
relinquished  the  chance  of  taking  or  finding  other  employment.  This,  how- 
ever, could  with  equal  justice  be  urged  if  he  had  engaged  for  the  balance  of 
his  term  with  another  employer  at  a  smaller  salary.  He  would  thus  equally 
deprive  himself  of  the  opportunity  of  taking  or  Qnding  other  employment. 
There  was  no  proof  that  other  employment  could  lie  pnmured.  On  the  con- 
trary, the  evidence  is  that  when  he  was  discharged  it  was  not  tbe  seH!^OTi  when 
persons  in  his  line  were  usually  employed.  The  appellant  does  not  seern  to 
question  that  the  profits  earned  by  the  plaintiff  were  all  that  were  actually 
coming  to  him  in  the  copartnership  business.  It  appears  that  what  he  drew 
for  expenses,  etc.,  was  obtained  from  advances  or  loiins  wlilch  had  to  be  re- 
paid. So  I  think  upon  the  facts  of  this  case  the  Instruction  of  tbe  learned 
judge  at  trial  term  was  correct,  and  so  was  the  atfirmance  at  the  general  term, 
and  that  tbe  jndgment  and  order  shouhl  be  affirmed,  with  costs.   All  concur. 
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DoTLB  «.  Mbtrofoijtan  Bl.  K  Go.  tt  ol. 
{Common  Pleat  of  New  York  CUu  and  Coun^,  Ommral  Ttrm.  DeoemberB,  189a.) 

L  RinBiNOB— To  Ties  Testimont. 

tinder  Coast.  1846,  vL  6,  {  10,  wbloh  prescriltes  that  tesUmonT  in  equity  oases 
■liaU  be  taken  in  like  manner  as  In  law  caaes,.  though  a  ooart  may  dele^te  to  a  ref- 
eree the  aathority,  within  certain  llmitatioas,  to  hmr  and  determine  iwues  of  fact, 
such  ooort  cannot  anthorize  a  referee  to  take  testimony  to  bo  used  In  the  trial  of  a 
ease  b^ore  it. 

t,  8AMi~-hoyo  Acoocim— L(»8  of  Rbntalb. 

A  Question  as  to  the  value  of  the  fee  and  the  amount  of  the  rental  loss  in  land 
taken  by  a  railroad  company  does  not  Inrolve  **a  long  account,**  within  Code  Civil 
Proc.  8  tOlS,  authorlzlug  a  oomputsory  referenoe  In  auoh  case. 

I.  Bame— Issim  Arisin'o  on  Plbadixqs. 

Where  the  valne  of  the  rental  loss  and  of  the  fee  la  the  land  talran  la  set  out  In 
the  complaint  and  denied  in  the  answer,  the  Issue  thereon  arises  on  the  pleadings, 
within  Code  Civil  Proa  1  lOIS,  proTldlng  thai  no  qneation  of  fact  ariung  on  tne 
pleadings  can  tte  referred. 

4.  APPKAX— ESTOWBL. 

Defendanta  will  not  be  estopped  from  appealing  from  a  void  order  of  reference 
byreawmot  their  having  proceeded  with  the  tnubefme  a  referee  tinder  aooborL 

der. 

Appeal  from  apeclal  term. 

Action  for  damages  hj  Anna  Marta  Dojrie  agafnst  the  Metropolitan  Ele- 
vated Uailroad  Company  and  another.  Defendants  moved  for  a  resettlement 
of  an  order  of  reference,  and  to  vacate  the  reference,  and  from  an  order  de- 
nying both  motions  they  appeal.  Order  denying  resettlement  HlHrmed.  Or- 
der denying  motion  to  vacate  reversed. 

For  former  reports,  see  8  K.  X.  Supp.  323.  11  N.  T.  Supp.  65.  and  12  N. 
T.  Supp.  548. 

Argued  before  Balt*  G.  J.,  and  Bookstavbr  and  Prtob,  JJ. 
DavUa  A  BapaOo,  {Srainard  Toilet  and  Julien  2*.  Daetest  of  connsel.)  tor 
appellants.        ff.  Ptokham,  for  respondent. 

PnYOR,  J.  The  appeal  Is  from  two  orders,  one  denying  a  motion  to  re- 
settle an  order  of  reference,  and  tlie  other  denying  a  motion  to  vaciite  the 
reference.  As  to  the  proposed  order  upon  resettlement,  tb^  learned  triM 
judge  refused  it.  becaase  of  the  omis»iun  of  "matters  essential  to  a  proper 
review  of  the  order  of  reference,"  and  because  of  recitals  !□  it,  said  by  the 
judge  to  be  Inaccurate.  There  being  no  authentic  record  of  the  facts  in 
qaeetion,  we  accept  the  recuUectiun  of  the  court  as  conclusive.  But,  should 
the  divergency  of  view  between  the  court  and  counsel  be  supposed  to  leave 
the  facts  in  doubt,  it  is  quite  obvious  tliat  any  attempt,  npon  a  resettlement, 
to  reconcile  the  diacrepanoy,  would  be  nugatory.  The  affirmance  of  the  order 
denying  a  resettlement  is,  however,  of  no  prejudice  to  the  defendants,  since, 
npon  tlie  appml  from  the  order  refusing  to  vacate  the  reference,  they  are  at 
liberty  to  contest  the  order  of  reference  as  an  unwarrantable  exercise  of  jn- 
dicial  power.  Kamp  v.  Samp,  59  X.  Y.  212;  People  v.  Brown,  103  N.  Y. 
684,  9  N.  £.  Rep.  327;  Haad  v.  Login.  31  Hun.  286.  As  the  record  contains 
the  order  of  reference,  the  proposed  order  upon  resettlement,  the  order  de- 
nying the  motion  to  resettle,  and  the  pleadings  exhibiting  the  character  of 
the  action  and  the  Issoea  involved,  we  have  before  us  everything  requisite  to 
a  determination  of  the  question  submitted  to  adjudication,  which  Is  whether 
the  order  of  reference  was  within  the  jurisdiction  of  the  court  The  order 
in  these  terms:  "The  issues  in  the  action  having  come  on  Ua  trial  at  an 
equity  term  of  this  court  held  by  the  Hon.  HsHRr  Bibohoff,  Jr.,  Justice, 
and  the  court  having  taken  testimony  as  to  the  Wla  of  the  pluintift  to  the 
premises  described  in  the  complaint,  and  aa  to  certain  other  issues,  and  hav- 
ing noted  certain  admissions  made.  It  la  now  the  court,  of  its  own  mo- 
v.20N.T.B.no.l5 — 65 
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Uon,  coiinBel  for  the  defendants  objecting,  ordered  that  it  be  referred  to 
Charles  N.  Morgan.  Esq.,  counselor  at  law  of  the  city  of  New  York,  to  take 
tesUinony  as  to  the  value,  If  any,  of  the  easements  and  property  taken*  ap- 
propriated,  or  Interfered  with  by  the  defendants  for  the  maintenance  or  opov 
ation  of  their  railway  in  front  of  plaintiff's  premises,  and  as  to  the  amoanfe 
of  the  rental  loss,  if  any,  which  plaintiff  has  heretofore  suffered  therrirom, 
and  to  report  the  same  to  the  court,  with  his  (pinion  tliereon;  but  aa  to  the 
value  of  the  fee,  he  shall  only  estimate  on  the  impairment  of  Ilghtp  air,  aad 
access;  ordered,  further,  that  the.  taking  of  such  testimony  proceed  wittiaU 
convenient  dispatch;  and  It  Is  further  ordered  that  upon  the  filing  of  said  re- 
port in  the  offlce  of  the  clerk  of  this  court,  either  party  may  apply  to  the  Uon. 
Hbmby  BisCHOFr,  Jr.,  the  Justlee  before  whom  this  action  is  pending,  upon 
two  days'  notice,  for  the  continuation  and  closing  of  t^e  trial  of  the  above* 
enUtled  action."  It  is  requisite  to  observe  that  the  reference  is  not  to  bw 
and  determine,  but  only  to  take  and  report,  testimony,  with  an  opinion,  fur 
the  eonsldmitlon  of  Uie  court.  The  action  Is  in  eqait|y.  The  cause  of  action 
was  singlVi  and  is  exclusively  of  cognizance  hy  a  coart  of  equity.  Lynch  v. 
SailToad  Co.,  129  N.  Y.  274.  29  N.  £.  Bep.  315.  But  this  ia  the  theoreUcal 
aspect  of  the  actton,  according  to  scimtiflc  dasslAcation.  In  practical  result 
it  is  to  recover  the  value  of  the  property  taken,  and  damages  for  antecedent  in- 
jury to  it.  Hence  the  query  In  RoberU  v.  Railroad  Co.,  128  S.  Y.  455, 28  X. 
£.  Uep.  486,  significantly  repeated  In  a  snbsequent  case  in  the  same  court. 
'*  whether  the  defendant  has  the  right  to  refuse  to  pay.  and  to  submit  to  the  In- 
junction." Regarding  the  action,  however,  in  a  technical  view.andaaatormal 
suit  in  equity  for  iojunctive  relief,  the  precise  question  Is  whrther  the  coart 
had  power  to  delegate  to  a  referee  the  office  of  talEing  the  testimony  neoessaiy 
to  ascertain  the  viSne  of  the  fee  and  the  amount  of  rental  loss.  Upon  prin<dplft 
and  authority  we  are  of  opinion  that  the  court  had  not  the  power.  It  is  no 
argument  for  the  power  to  say  that  it  is  Inherent  In  a  court  of  chancery.  In 
this  state,  in  respect  of  the  point  in  controversy,  the  procedure  on  the  trial 
of  causes  in  equity  Is  subject  to  express  and  peremptory  regulation.  The 
constitution  prescribes  that  "the  testimony  in  equity  casea  shall  be  taken  in 
like  manner  as  in  cases  at  law;"  that  is,  in  open  court,  in  the  presence  and 
under  the  supervision  of  the  judge  who  is  to  decide  the  cause.  PhtUipt  v. 
Qorham,  17  N.  Y.  273;  Draper  v.  Vay,  U  How.Fr.  441;  RatMnm  T.  Rath- 
hunt  3  How.  Fr.  139.  The  present  is  "a  case  in  equity,"  and  the  order  of 
reference,  being  merely  to  take  testimony.  Is  i^parent^  within  the  express 
interdict  of  the  constitution. 

It  is  insisted,  liowever,  that  here  is  no  taking  of  testimony  la  the  case,  but 
only  upon  a  collateral  question  of  fact  arising  In  the  progress  of  the  action. 
Code,  1 10X5.  The  arguiueat  is  a  palpable  evasion  of  the  letter  and  the  pol- 
icy of  the  constitutional  provision.  The  questions  of  fee  value  and  rental 
loss  are  inseparably  incorporated  in  the  action,  and  their  detormination  is 
essential  to  that  complete  relief  which  it  Is  the  function  of  a  suit  in  equity  to 
afford.  Nay,  more,  the  amount  of  that  value  and  of  that  loss  is  alleged  in 
the  complaint,  and  denied  In  the  answer,  and  so  is  formally,  as  well  as  sub- 
stantially, an  Issue  in  the  action.  But  by  the  express  terms  of  section  1015 
no  question  of  fact  arising  "upon  the  pleadings"  can  be  resigned  to  a  referee 
for  proof;  and  even  when  a  question  of  fact  not  arising  on  the  pleadings  is 
referred,  it  is  referred,  not  merRly  to  take  testimony,  but  "to  determine," 
whereas  here  the  reference  is  only  to  take  testimony  and  report.  Obviously, 
tlie  order  in  discussion  is  not  authorized  by  the  last  sentence  of  the  section. 
Neither  is  there  warrant  for  it  in  the  rest  of  the  section.  The  first  clause 
empowers  the  court  to  "direct  a  reference  to  take  an  account;"  but  here  is 
no  pretense  of  an  account.  Camp  v.  Ingersoll,  86  N.  Y.  433.  That  case 
tbe.r^pondent  adduces  as  authority  for  the  proposition  that  th«  last  danas 
«f  section  1016  permits  the  reference  in  eontroveny.   Th«  acttoa  waa  "tfr 
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recover  the  valae  of  certain  shares  of  the  stock  of  a  manufactariDg  corporar 
tdon,  which  the  oomplalnt  alleged  the  plaintiff  was  entitled  to  recover  under 
an  award."  The  decision  of  the  court  was  that,  althought  to  ascertain  the 
Talue  of  the  stock,  it  might  be  necessary  to  strike  a  talance  between  the 
assets  and  liabilities  of  the  corporation*  yet  this  was  not  such  an  account 
between  the  parties  as  would  jostifj  a  reference  under  the  first  clause  of  the 
section.  At  the  end  of  the  opinion  (page  437)  it  Is  said,  however,  that  a 
reference  might  be  directed,  under  the  second  clause  of  the  section,  to  take 
and  report  testimony  as  to  the  value  of  the  assets,  with  the  opinion  of  the 
referee  thereon.  But  this  was  mere  o&itor  dictum,  unsupported  by  argument 
or  authority,  and  In  direct  conflict  with  the  terms  of  the  clanse  which  allow 
a  reference  to  "determine  •  *  *  a  question  of  fact."  If  the  case  were 
an  adjudication,  still  it  is  not  apparent  that  the  question  of  value,  as  here* 
arrae  upon  the  pleadings,  and  so  within  the  provision  of  the  statute.  In 
Shepard  v.  Railroad  Co.,  131  N.  Y.  216,  224,  30  E.  Rep.  187,  Judge 
Gbat  denominates  the  disputes  as  to  the  amount  of  fee  and  rental  values 
"questions  which  arise  on  the  pleadings;"  and  in  Robertg  y.  Sailroad  Co., 
128  X.  Y.  455.  464.  28  N.  £.  Bep.  486,  Judge  Fsokhah  says  that  by  the  ac- 
tion "the  plaintiff  has  brought  before  the  court  the  question,  what  were  the 
damages  to  the  fee?  The  amount  of  damages  thus  caused  to  the  plaintiff's 
fee  is  the  precise  question  which  the  court  or  jury  must  determine.**  But  the 
reference  authorized  by  the  second  clause  of  the  section  (1015)  la  not  to  take 
and  report  testimony  upon  the  issues  in  the  action,  but  to  determine  and  re- 
port upon  collateral  matters  arising  in  the  progress  of  the  cause.  "In  sucb 
equity  cases,  where  facts  other  ttian  thc^e  presented  by  the  issues  in  the- 
pleadinga  are  necessaiy  to  be  known  to  the  court  in  order  to  enable  them  to 
frame  the  proper  decree,  the  court  have  power,  even  without  the  consent  of 
parties,  to  refer  the  case  for  such  purpose."  Pottbb,  J.,  in  Blmore  v. 
Thonuu,  7  Abb.  Fr.  70*  72.  That  the  diotum  in  Camp  v.  Ingersoll  Is  of 
no  authority  upon  the  point  in  controversy  is  not  only  evident  In  reason,  but 
has  been  decided  by  the  supreme  court  at  general  term  in  Bank  v.  Houston, 
44  Hun,  570;  the  court  saying,  (page  570,  per  Leaned,  P.  J.,  Bogkes  and 
Landon,  J  J.,  concurring:)  "Camp  v.  JnjrwvoU  reversed  an  order  of  reference 
on  the  ground  that  the  issues  did  not  strictly  involve  the  examination  of  a 
long  account.  The  court  referred  to  secUon  1015»  and  said  that.  If  the 
suit  was  one  in  equity,  the  testimony  as  to  the  value  the  assets  might  be 
taken  by  a  reforee.  An  examination  of  that  section  will  show  that  it  does 
not  speak  of  a  referenoe  to  take  evidence  upon  the  issoes,  but  only  wtai^  may 
be  called  *  collateral  matters.*  Nor  was  anything  decided  1^  the  court 
except  a  reversal  of  the  order  of  r^erence.  *  *  *  On  the  other 
hand,  the  cases  of  Rathban  v.  Bathbun,  8  How.  Fr.  139,  and  Stewart  v. 
Gardner,  Id.  166,  are  decisions  on  tills  v«y  point,  and  are  In  cwifllct  with 
the  order  in  ttiis  case.  We  concor  with  those  decisions,  and  are  of  the  opin- 
ion that  the  court  has  no  power  compulsorily  to  order  that  testimony  to  be 
uaed  on  a  trial  should  be  t^en  before  a  referee.**  Another  auUiorlty  confi- 
dently adduced  by  the  respondent  is  Amerioan  P.  M.  8oe.  v.  Brooklyn  El.  B.  Co., 
46  Hun,  531.  but  here  again  the  reliance  is  upon  a  mere  suggestion,  of  no  rele- 
vancy to  the  case,  and  not  at  all  countenanced  by  the  actual  adjudication. 
True,  the  action  was  similar  to  the  one  tinder  review;  but  the  issues  were 
submitted  to  a  jury,  and  Judgment  entered  upon  their  irerdlct  at  special  term; 
the  decision  being  that  "the  trial  of  the  cause  at  circuit  was  no  error."  The 
remark  that  ''the  tesUmony  might  have  been  taken  by  a  referee,  and  reported 
to  the  court. "  was  as  gratnitoos  as  it  was  unsupported  by  argument  Nei- 
ther Bank  v.  Hou$tmt  nor  any  case  of  like  import,  was  noticed,  nor  did 
Uie  court  fortify  its  dieium  by  a  solitary  citation. 

As  little  warrant  (less,  indeed)  is  there  for  the  order  on  appeal  in  any  othw 
piOTlsion  of  the  Code.  Section  827  does  not  toudi  the  question  in  eon^ 
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Tersy.  Bank  r.  /ToTutoi^  44  Hun,  567,  569.  Section  1011  nppliw  only  to  a 
xefereoce  by  conseot.  Section  1018,  In  it»  first  sentence,  provldee  tor  an  in- 
voluntary reference  of  issues  in  an  action  at  law,  namely,  **  when  the  trial  wiU 
jiot  require  the  examination  of  a  long  account,  and  will  not  require  tbe  dect 
sion  of  difficult  questions  of  law."  Tbe  second  sentence  reads:  "In  an  ao* 
tion  triable  by  the  court  without  a  Jury  [this  case]  a  reference  may  be  made, 
as  prescribed  in  this  section,  to  dCKiMe  the  whole  issue,  or  any  of  the  Issues, 
or  to  report  the  referee's  flndtngs  upon  one  or  more  specific  questions  of  ftbct 
involved  in  the  Issue."  By  the  settled  construction  of  all  courts,  the  wonls, 
** as  prescribed  in  this  section,"  qualify  and  confine  its  operaUon  to  actions 
which  do  tnvdlvB  an  account,  and  do  not  involve  difficult  questions  of  law. 
Thayer  v.  MoNaughion,  117  N.  Y.  Ill,  22  K.  B.  Bep.  562;  Streat  v.  JZciCA*- 
ehiUi^  12  Daly,  95:  Barnes  v.  West^  16  Hun,  68;  Read  v.  Lozln^  31  Hun,  286. 
In  Thayer  v.  Melfaughton  tbe  court  of  appeals  says:  "In  equity  aoUons  tbe 
reference  may  be  of  the  whole  issue  or  of  any  one  of  them,  or  to  report  to  the 
court  npon  speciflc  queatlous  of  fact.  But  the  power  of  tbe  court  to  order  tbe 
reference  is  limited  by  the  general  condition  contained  in  the  first  clause  of 
section  1013,  which  is  applicable  alike  to  cases  triable  by  the  court  and  cases 
triable  by  jni7."  In  Bank  y,  Houston,  supra,  the  court  says:  "References 
are  provided  for  in  section  1013,  but  they  are  references  to  try  the  issue.  No 
intimallon  is  given  that  any  other  reference  can  be  made  when  an  action  is  at 
issue."  Here  is  no  account  involved  in  the  sense  of  the  section,  (Camp  v. 
Ingersoll,  86  N.  Y.  433;  Randall  v.  Sherman,  131  K.  Y,  609,  30  N.  E.  liep. 
589;)  nor  is  the  reference  to  try  the  issue.  In  Drexel  v.  Pease,  129  N.  Y.  96, 
29  N.  £.  Bep.  241,  it  is  not  apparent  an  account  was  not  involved, — the  con- 
trary, rather;  but,  however  that  be,  the  reference  was  to  "ascertain, "  i. de- 
termine, certnin  questions  of  fact.  Indisputably  tbe  rererence  was  to  try 
specific  issues,  and  so  may  have  been  within  the  express  terms  of  tbe  section. 
Here  the  reference  is  not  to  ascertain  or  determine  or  try  anything,  bat 
merely  to  take  testimony  and  re|jort  with  an  opinion.  In  no  evpnt,  therefore, 
is  the  order  under  review  within  the  scope  of  the  dietum  in  Drenel  v.  Pease, 
for  dictum  it  is,  and  not  a  i  adjudic»tion.  To  criticise  all  the  authorities 
cited  by  counsel  in  their  elaborate  and  instructive  briefs  would  prolong  tiiis 
opinion  beyond  reasonable  limits.  Suffice  it  to  say  that  none  of  them  is  in  ad* 
Judication  in  support  of  respondent's  position,  while  Bank  v.  Houston,  su- 
pra, is  an  explicit  decision  in  favor  of  appellants'  contention. 

To  recapitulate:  First.  The  order  on  appeal  is  not  warranted  by  se<Aion 
1013  oC  the  Code,  because  the  actiun  does  not  require  tlie  examination  of  a 
long  account,  and  because  the  reference  Is  not  to  try  the  question  submitted, 
but  only  to  take  testimony,  and  report  it  with  opinion.  Second,  The  order 
is  not  authorized  by  section  1015,  beeaude  it  is  not  to  talcu  an  account,  be- 
cause  the  questions  referred  arise  upon  the  pleadings,  and  because  tbe  refer* 
ence  is  not  to  determine  the  questions,  but  only  to  take  testimony  and  report 
it  with  opinion.  Third.  The  order  is  prohibited  by  the  constitution,  because 
it  directs  the  takin;;  of  testimony  in  an  equity  case  otherwise  than  in  cas^s  at 
law,  i.  in  open  court,  and  in  tlie  presence  and  under  the  supervision  of  tbe 
judge  who  is  to  decide  the  cause.  The  order,  therefore,  was  made  without 
jurisdiction,  and  is  a  nullity. 

Counsel  for  respondent  objects  that  defendants,  having  proceeded  with  the 
trial  liefore  thn  referee,  are  estopped  to  appeal  from  tbe  order.  Read  v.  Zozin, 
31  Hun,  286,  is  a  decisive  authority  to  tbe  contrary,  and  so  is  the  current  of 
adjudication.  Doubtless  the  disposition  of  the  case  by  the  learned  judge  be- 
low would  operate  greatly  in  ease  of  the  courts;  but  its  effect,  in  inflicting 
upon  suitors  virtually  a  double  trial  of  the  cause. —  once  by  the  court  and 
again  by  a  referee, —  would  oppress  them  with  a  burden  of  superfluous  ex> 
penditure  and  delay.  We  are  to  remember  that  it  is  a  fundamental  principle 
of  OUT  law  that  the  Judicial  function  cannot  be  delegated,  (Broom,  Leg.  Max. 
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840;)  and  m  leflflet  with  chagrin  that  the  ideal  of  cheap  and  epeedj  Jnatloe 
ia  jet  realized  In  the  admlnlBtratlon  of  oarconrts.  It  is  within  onr  power* 
however,  not  to  aggravate  the  evil,  if  it  be  incorrigible,  by  atill  further  pro- 
tracting the  delA;{r  and  Increasing  the  expense  of  judicial  procedure.  Order 
denjlng  resettlement  affirmed;  order  denying  motion  to  set  aside  order  of  ref- 
erenoe  reversed,  and  reference  vacated, — without  coata  to  dther  putj.  All 
oononra 


If OGRATB  v.  BfANaBLS. 

(Common  Fleaa  qf  New  York  City  and  County,  Oeneml  Term.  Deeemher  S,  tBKKLy 

L  ArPHAL— Ravinr— DiMmanoH  or  Tbial  Codbt. 

The  deolsloa  of  the  trial  ooart  on  oonfliotlng  teitlmonj  wfU  not  be  disturbed. 
t,  Pabol  EvTOBKoa— To  ExFuia  Tuun  or  Asbmeukst. 

Plaintiff  alleged  tliat  he  boaffht  a  mare  on  condition  that  the  moaey  shoald  be  re- 
tomed  if  the  mare  was  not  as  represected.  The  only  writing  was  a  letter  sent  br 
niaintUf  wltli  the  purchase  money,  and  which  was  Inoompleto  as  an  agreement.. 
Held,  that  parol  evidence  was  admissible  to  show  defendant's  representatlODi. 

Appeal  from  tenth  district  court. 

Action  by  Jolm  A.  McGrath  against  'William  H.  Mangels  for  money  had 
and  received  to  the  use  of  plaintiff.  Judgment  for  defendant.  Plaintiff  ap- 
peals. Affirmed. 

Argned  before  Bisohoff  and  Pbtob,  JJ. 

WUliam  H.  HomUton*  for  appellant.  Lewi*  I,  Conltm,  for  respondent. 

Bi80H07F»  J.  It  is  conclusively  apparent  from  the  pleadings  and  proceed- 
ings upon  the  trial  that  plaintiff  sought  to  recover  in  this  Hction  upon  an 
alleged  oral  agreement  between  the  parlies  to  refund  the  purchase  money,  if 
upon  trial  the  mare  should  not  prove  satisfactory  to  plaintiff.  The  fact  of 
any  such  agreement  was  unequivocally  denied  by  the  defendant,  and  it  is  not 
supported  by  plaintiff's  letter  of  April  11,  1892.  nddressed  by  him  tu  the  de* 
fendant,  with  the  check  for  the  purchase  money,  upon  receipt  of  which  de- 
fendant delivered  the  mare  to  the  plaintiff.  Wtiether  or  not  such  was  the 
agreement  was  therefore  a  question  of  fact,  which  tlie  trial  court  was  called 
upon  to  determine  upon  the  conflicting  testimony  of  the  witnesses;  and  care- 
ful consideration  of  all  the  evidence  fails  to  convince  us  that  there  was  such' 
a  preponderance  for  plaintiff  that  it  was  le>;al  error  for  the  court  below  to  de- 
termine that  question  adversely  to  him.  Recovery  whs  sought,  not  for  breach 
of  an  alleged  warranty  In  the  sale  of  the  mare,  but  upon  defendant's  alleged 
promise  to  return  the  purcli^ne  money  paid  him,  which  was,  upon  the  evidence, 
predicahle  at  most  of  his  agreement  to  return  it  if  tlip  mare  was  "not  as  rep- 
resented." What  the  representations  were,  and  wlietlier  they  were  true  or 
false,  were  likewise  questions  of  fact,  determinable  only  from  the  testimony 
of  witnesses,  and  with  the  determination  of  the  trial  court  upon  conilicting 
testimony  we  cannot  interfere,  except  where  there  is  a  palpable  miscarriage 
of  juslice.  Welt*  V.  Strauss,  (Com.  Fl.  Y.)  14  N.  Y.  Supp.  776;  Baird 
V.  Mayor,  9tc.,  96  If.  Y.  667. 

We  have  not  failed  to  notice  appellant's  contention  that  the  sale  of  the  mare 
was  not  completed  because  defendant  did  not  accede  to  the  conditions  stated 
In  plaintiff's  letterof  April  11,  1892,  and  hence  that  the  law  implied  a  promise 
to  return  the  purchase  money,  which  accompanied  the  letter.  This  conten- 
tion, however,  is  plainly  inconsistent  with  plaintiff's  attitude  on  the  trial, 
and  therefore  not  now  available.  Fultoti  v.  Insurance  Co.,  (Com.  PI.  N.  Y.) 
19  N.  Y,  Supp.  660;  Fay  v.  Muhlker,  (Com.  PI.  N.  Y..  November  Term. 
1892,)  20  N.  Y.  Supp.  671.  So.  also,  it  is  urged  for  reversal  of  the  judgment 
that  plaintiff's  letter  of  April  II.  1892,  constituted  an  agreement  in  writing, 
and  that  it  was  error  for  the  trial  court  to  Admit  parol  evidence  concerning 
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the  nature  of  defendant's  reprraentattons;  but  as  the  latter,  if  treated  as  an 
agraenent,  is  plainly  incomplete  as  such,  in  omitting  to  state  what  theivpr^ 
Bentations  were,  the  evidence  objected  to  whs  properly  admitted.  Store-Sen' 
ice  Co.  T.  Hartung,  (Com.  PI.  N.  Y.)  18  N.  Y.  Supp.  143,  and  19  Y.  Supp. 
284.   The  judgment  should  be  affirmed,  with  costs. 


Houe-Maesr  Go.  c.  Allet. 

(Common  PleoM  tufNew  York  City  and  County,  Oeneral  Term.   December  B,  188S.) 

Bill  ow  Pabtiouurb— When  Dbtmsdaut  not  B^mixBD  to. 

In  an  aotloa  for  damages  reftultlng  from  defendaot's  refosal  to  mail  to  sabscrib- 
en  and  advertisers,  pursuant  to  contract,  plalntltTs  maeasine,  and  wroogfoUj 
boldlng  the  mailing  list  and  tbe  edition  of  tbe  magazine,  defendaat  ia  not  entitled 
to  a  biU  of  partiooiars  separately  apeoUyiog  tbe  amoantof  damages  raaoltinfffrom 
failure  to  mail  the  magadne  to  snbsoiibeta  and  to  advertisers,  and  for  detennon  of 
tbe  mailing  list  and  of  tbe  edition. 

Appeal  from  special  term. 

Action  bj  the  Home-Maker  Company  against  diaries  K.  Alley.  From  an 
order  denying  a  motion  for  a  bill  of  particulars,  defendant  appeals.  Af- 
firmed. 

Argued  before  Dalt,  C.  J.,  and  Bischoff  and  Pbtor,  JJ. 
John  C.  GulUsk,  for  appellant.   Jos^h  Fiteht  for  respondent. 

pRTOB,  J.  For  cause  of  action  the  complaint  alleges  that  defendant  neg- 
lected and  refused  to  mail  the  March  number  of  plaintifTs  magazine  to  sub- 
scribers and  advertisers,  and  wrongfully  held  and  retained  the  mailing  list 
and  the  edition  of  said  magazine,  to  his  damage  $2,500.  Defendant  wants 
to  know  how  much  plaintiff  was  damaged,  (1)  by  failure  to  mail  to  subscrib- 
ers; (2)  byfailure  to  mHil  to  advertisers;  (3)  by  detention  of  the  mailing  list, 
and  (4)  by  detention  of  the  edition.  This  Information  the  learned  judge  at 
special  term  refused  to  require  the  plaintiff  to  furnish. 

The  order  appealed  from  is  correct  beyond  controversy.  Essentially  a  sin- 
gle act,  the  detention  of  the  magazine,  fs  alleged  as  tbe  cause  of  action,  and 
the  claim  Is  for  damages  r^ultlng  from  that  act.  By  the  motion  the  defend- 
ant requires  of  the  plaintiff  to  resolve  the  damage  ensuing  from  the  tort  into 
constitutive  elements,  and  to  propound  them  by  a  distinct  classification,  as, 
In  assault  and  battery,  to  state  separately  and  specifically  to  what  amount  the 
plaintifE  is  injured  in  his  eyes,  in  his  nose,  and  in  his  abdomen.  The  conten- 
tion is  preposterous.  Plainly  the  attempt  is  to  force  a  premature  disclosure 
of  plaintiff's  proof  of  damage;  but  this  is  never  allowable.  Poitavant  v. 
Cantor,  (Sup.)  1  K.  7.  Supp.  £74;  Higenbotam  v.  ffreen,  25  Hun.  214.  216; 
Sail  V.  Pubitshing  Co.,  SH  Hun,  11.  A  bill  of  particulars  of  matters 
amounting  to  mere  evidence  of  special  damages  Is  unauthorized.  Dooley  v. 
Baking  Powder  Co.,  1  T.  Law  Bui.  18.  So  of  a  bill  of  particulars.  In 
an  action  for  libel,  as  to  the  Injury  to  plaintlfTs  good  name  and  reputation  in 
Its  business  and  credit.  Atner^n  Miiltiple  Fabric  Co,  t.  Sureka  Fire  Hose 
Co.,  18  Abb.  N.  G.  70.  So  of  a  bill  of  particulars,  stating  the  damages  sus- 
tained by  each  refusal  of  credit  to  plaintiff.  Lane  v.  Williams,  37  Hun,  388. 
Indeed,  tbe  classification  of  plaintiff's  damages,  which  tbe  defendant  sub- 
mitted in  his  affidavit,  suggests  that  he  is  sufficiently  Informed  as  to  tboss 
damages  to  escape  all  possibility  of  peril  of  surprise  on  the  trial.  GeeT. 
Chatte  Manvfg  Co,,  12  Hun,  630;  Fink  t.  JetUr,  38  Hun,  163.  But  de- 
fendant swears  that  he  is  Ignorant  of  the  Items  of  plaintia*s  claim  and  dam- 
age, and  truly,  for  there  are  no  items  of  claim  or  damage;  tbe  cause  of  action 
and  the  consequent  damage  both  being  single  and  entire. 

The  order  is  affirmed,  with  costs  and  dlsburaements.  All  concor. 
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(Common  Pl«at  vf  New  York  CUu  ontl  County,  0«n«ral  2Wm  DeoBmlMr  S,  1893.) 

L  Appbai^Wbioht  or  Etidehob. 

The  tnutworthiness  of  the  oTideaoe  ot  a  witaess  Is  a  qaestion  p«ouliarl7  for  ths 
■olaUoo  of  the  iiir7,  and,  U  it  appears  from  tiisir  TMdlot  Uiat  thej  deolioed  to 
credit  a  witDess  In  Tiew  of  a  dlsorepaiuijr  between  hla  teatlmoitf  ob  Uiia  and  a  for^ 
mer  trial,  the  court,  on  appeal,  will  DOt  tbtorfere  with  their  deoUlon. 

t>  Dak&obs— Etidbkob. 

Teattmony  of  a  physloian,  a  witaeaa  for  plaintiff  in  an  action  for  peraonal  Inju- 
riaa,  that  If  plaiotUPi  foot  bad  been  amputated  he  **could  bare  stood  perfeoUr 
erect,  and  oonld  bare  vrorn  a  false  foot  witb  perfect  safety  end  renose, "  ts  admissi- 
ble on  cross-examination,  as  affecting  the  question  of  damages,  It  appearing  that 
plaintiff  at  the  tlnie  of  ttaa  Injury  was  non  ml  juritt  and  bb  pUMt*  <Ajek,.«d  te 
the  amputation. 

8.  EVIDBKOB— OfiKIOIT  OF  NOMBZPBRTS. 

Evidence  of  a  master  mechanic,  who  never  drove  a  oar,  Is  not  admlsalble  as  to 
the  distance  within  wtilch  a  car  might  be  slopped,  as  be  is  hot  an  expert. 
4  Same. 

Plaintiff  baring  put  In  evidence  that  the  horses  attached  to  the  oar  had  been 
driven  far  and  forloasly.  It  was  proper  to  pot  in  rebuttal  the  meanlnr  of  the  word 
■^old-tlmera,  *■  av  applied  to  the  horsee,  i.  e.t  that  tb«r  ware  aged  and  inflnn. 

Appeal  from  trial  term. 

Action  by  Jobn  Henry  Barry  against  the  Second  Avenue  Hail  road  Company 
for  injuries  sustained  t)y  colliBion  with  a  car  while  crossing  defendant's  r^I- 
way  track  in  the  street.  From  a  Judgment  for  defendant,  and  from  an  order 
denvlng  a  motion  for  a  new  trial,  plHlntlll  appeals.  AOlrmed. 

For  decision  on  appeal  from  a  judgment  In  favor  of  plainUfT,  see  16  K.  Y. 
Snpp.  518. 

Argued  before  Salt,  G.  J.,  and  Bischoft  and  Fbtob.  J  J. ' 
Cantor,  Linsm  A  Van  Sehaiek,  for  appellant.   Merrill  A  Mtoger$t  {Pay^ 
eon  Merrilh  of  counsel,)  for  respondent. 

Fbtob,  J.  We  do  not  see  how,  consistently  with  familiar  rules,  we  can 
reverse  this  judgment.  The  issues  were  submitted  to  the  jury  on  conflicting 
evidence,  and  upon  a  charge  with  which  the  plaintiff's  counsel  avowed  his 
"perfect  satisfaction."  Nor  is  there  any  such  preponderance  of  proof  in  fa- 
vor of  the  plaintiff  as  would  anthorlze  us  to  set  aside  the  verdict  as  against 
the  weight  of  evidence.  It  may  be  that,  in  view  of  the  apparent  discrepancy 
between  the  testimony  of  plaintiff's  chief  witness  on  this  and  on  a  former 
trial,  the  jury  declined  to  credit  his  story;  but  the  trustworthiness  of  his  evi- 
dence presented  a  question  peculiarly  for  solution  by  them,  and  we  are  incom- 
petent to  interfere  with  tlieir  decision. 

Appellant  impeaches  the  ju>lpment  for  error  io  the  rulings  upon  evidence, 
but,  despite  the  forcible  arfiument  of  his  counsel,  we  are  constrained  to  the 
conclusion  that  none  of  bis  exceptions  is  tenable.  The  testimony  of  Dr. 
Fivey,  to  which  exception  is  taken,  if  not  tendinft  to  establish  a  defense,  was 
certainly  relevant  to  the  question  of  damages.  The  witness  answered:  "By 
doing  this  operation  the  child  could  have  stood,  as  Z  stand  now,  perfectly 
erect,  and  could  have  worn  a  false  foot  with  perfect  safety  and  repose."  It 
appears  the  parents  objected  to  the  amputation,  and,  the  plaintiff  being  non 
tuiJurU,  their  objection  was  his  objection.  The  defenilant  was  not  charge* 
able  with  an  aggravation  of  the  injury  by  his  act.  Then,  too,  the  witness  had 
t«-stitied  in  chiei  for  the  plaintilf  that  lie  auggt^ted  amputation,  and  it  was 
deiirly  proper,  on  cross-examination,  to  allow  him  to  be  asked  the  reasons  of 
bis  advice. 

The  exception  to  the  exclusion  of  the  evidence,  as  to  the  distance  within 
which  a  car  might  be  stopped,  is  not  well  taken,  because  it  is  not  apparent 
that  a  **master  mechanic  wlio  never  drove  u  car"  is  an  expert  in  the  mutter 
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u  to  which  the  witness  was  Interrogated,  and  because  It  seems  from  the  evi- 
dence of  both  parties  that  when  the  driver  saw  the  boy  he  was  too  near  to 
prevent  the  collision  with  htm. 

The  exposition  of  the  meaning  of  the  word  "old-timers,"  i. that  the 
horses  were  aged  and  infirm,  was  proper  in  rebuttal  ci  the  plaintiff's  eTldenee 
that  they  had  been  driven  so  far  and  so  furiously.  We  observe  no  error  in 
the  record,  and  we  cannot  say  tliat  injustice  is  done  by  the  verdict. 

Judgment  and  order  affirmed,  with  costs.   Alt  concur. 


BiOHB  0.  Martin. 

(Common  Plea*  qT  New  York  City  and  County,  Oentml  Term.  Deoem^  5,  IS9&.) 

Amjj.  vo  Oonrr  or  Appbals— Wb>x  Luvs  QRATran. 

Where  plaintlfPs  reoovery  Is  sobstantlaUy  the  sum  which  defendant  oonoeded  to 
be  due  bim  on  the  trial,  a  motion  detendant  for  leave  to  appe^  to  the  court  of 
appeals  Is  without  ment. 

Action  hj  Fasqual  Antonio  Iliche  against  T^wrence  Martin.  T«rdii*t  tot 
plaintiff.  Defendant  moves  for  leave  lo  appeal  to  the  court  at  an»ala.  Mo- 
tion denied. 

For  decision  on  appeal,  see  20  N.  T.  Supp.  693. 

Alined  before  Dalt,  G.  J.,  and  Bischoff  and  Prtob,  JJ. 

Kellogg,  Row  <£  Smith,  (A&nim  /.  iEoK,  of  counsel,)  tat  the  motion.  A. 
C.  AttarUa,  opposed. 

BiscnoFF,  J.  In  view  of  the  fact  that  plaintiff's  recovery  la  snbatantlally 
the  sum  which  defendant  conceded  tu  be  due  him  on  tlie  trial,  this  motioa 
seems  to  be  without  merit.   Motion  denied,  witli  SIO  costs. 


Starb  Cash  Cab  Co.  c.  Reinhabdt  «e  al. 

{Common  PUcu  of  New  York  City  and  County,  General  Term.   December  5,  1S99l) 

L  CoDimEOUJif— Whbx  Aixowbd— Coxvsrsion— Waivrb  or  Tort. 

Under  Code  Civil  Proc.  %  fiOt,  subd.  2,  proridinff  tlint  in  an  action  on  a  contraeft 
any  other  cause  of  action  on  coatroct  may  be  interposed  as  n  oonnterolaim,  defend- 
ants, In  an  action  for  the  price  of  goods  sold,  may  counterclaim  for  other  goods 
taken  without  tbeir  consent  hj  plaintiff,  and  applied  by  plaintiff  to  his  owm  use, 
since  defendants  may  waive  the  tort,  and  rely  on  plaintiff's  implied  contract  to  pay 
for  the  goods. 

8.  Sahb — Cuius  Arisiito  frou  Buca  TKAxaAcrio^. 

Where  plaintiff  sued  for  the  price  of  cash  oars  put  up  In  defendants*  store,  and 
defendants,  by  way  of  netrott,  clamed  that,  In  putting  op  s^d  oars,  platntiiT  re- 
moved and  appropriated  defendants'  old  cash  service,  the  oause  of  action  set  up  la 
tbe  coQQterciatm  is  not  within  Code  Oirit  Proc.  i  SOI,  subd.  1,  proTidit^;  that  a 
oause  of  action  arising  oat  of  ttie  transaction,  or  connected  with  the  subject  of  the 
action,  sot  forth  in  the  complaint,  may  be  interposed  as  a  oonnterolalm. 

Appeal  from  city  court,  gener^  term. 

Action  by  the  Starr  Cash  Car  Company  agiiinst  Aaron  Relnhardt  and  Heniy 
Beinhardt.   Judgment  for  plaintiff.   Defendants  appoU.  Reversed. 

Argued  before  Daly.  G.  J.,  and  Bischoff  and  Pbtqb,  JJ. 

Joseph  C.  Hoseiibaum,  for  Hppellitnts.  Janetoapt  Thaahtr  d  Biaharde, 
{Eugene  L.  Richards,  of  counsel,)  for  respondent. 

Fbyou,  J.  The  action  is  for  tlie  purchase  price  of  15  cash  carriers,  sold 
and  delivered  by  theplaintifT  to  ttie  defendants.  The  answer,  by  not  denying, 
admits  Ihe  price  and  ttie  stde  and  delivery  of  the  cash  carriers,  and  then  pro- 
ceeds to  plead  a  counterclaim,  as  follows:  That  titere  was  on  the  premises  of 
tlie  defendants  a  certain  car  systeia ;  that  when  the  plaintiff  placed  its  service 
in  the  store  of  the  defendants  it  touk  to  itself  the  old  service  of  the  defend- 
ants, and  applied  tlie  same  to  its  own  use  and  benefit,  without  the  knowledge 
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of  the  defcnilants;  that  the  reasonable  ralue  of  the  said  old  service  was  9150; 
that  the  defendants  have  demanded  from  the  plaintiff  a  deduction  to  that 
amount  from  its  bill,  and  have  tendered  to  the  plaintiff  the  sum  of  $150.  and 
hereby  offer  to  allow  judgment  to  be  taken  against  them  for  the  sum  of  8150, 
with  Interest  and  costs.  At  the  trial  plaintiff  moved  for  Judgment  upon  the 
pleadings,  **on  the  ground  that  the  answer  did  not  deny  any  of  the  allega- 
tions of  the  complaint,  and  did  not  sft  up  a  counterclaim  which  could  prop- 
erly be  interposed  in  this  action."  The  motion  was  granted,  and  judgment 
directed  for  plaintiff  for  the  full  price  of  the  cash  carriers,  to  which  order  and 
direction  defendants  duly  excepted.  The  sole quesUon  fordeeiaion  Is  whether 
the  facts  alleged  constitute  a  valid  eonnterclaim. 

Defendants  insist  that  tlie  oiuse  of  action  which  they  retort  upon  plaintiff 
arises  out  of  the  contract  or  tran»aclion  set  forth  In  the  cumplaint  as  the 
foundation  of  the  plaintiff's  diiim,  or,  in  any  event,  that  it  is  "connected  with 
the  subject  of  the  action."  Code  Civil  Prou.  subd.  1.  g  501.  Tlie  contention 
la  obviously  untenable.  Tlie  transaction  set  forth  as  the  foundation  of  plain- 
tiffs ciaim  is  the  sale  of  15  cash  carriers.  Ttie  cause  of  action  alleged  in  the 
answer  is  the  conversion  of  the  old  car  system.  The  sale  of  one  commodity 
to  the  defendnnts.  and  the  conversion  of  another  commodity  by  the  plaintiff, 
are  two  totally  different  and  independent  transactions.  Neither  is  the  cause 
of  action  in  the  answer  connected  with  the  subject  of  the  action  in  tbe  com- 
plaint. The  subject  of  action  in  the  complaint  is  the  sjiie  of  the  15  new  cash 
carrier^;  the  cause  of  action  in  the  answer  is  the  conversion  of  the  old  car 
system, — between  which  subsists  no  legal  connection  whatsoever.  It  is  not 
apparent,  tlierefore,  oo  the  face  of  the  answer,  that  the  cause  of  action  it  ad- 
vances sostaiJis  to  tbe  claim  in  the  romplatnt  that  common  origin  or  relation 
which  Uie  Code  exacts  als  the  indispensable  condition  of  a  valid  counterclaim. 
Bdgerton  t.  Page,  20  N.  Y.  281,  285;  Boreel  v.  Lawton,  90  K.  Y.  298,  297; 
ThoTpt  T.  PhUhtn,  (Com.  PL  N.  Y.)  8  N.  Y.  Supp.  939.  But.  in  an  action 
on  contract,  any  other  cause  of  action  on  contract '  may  be  interposed  as  a 
counterelalin.  Code,  subd.  2,  g  501.  It  is  to  be  ascertained,  therefore, 
whether  tbe  cause  of  action  exhibited  in  the  answer  be  a  cause  of  action  on 
contru^. 

L'ndoabtedly  the  facts  stated  in  the  answer  constltate  a  caase  of  action  for 
oonvenlon.  Bat  **if,  upon  the  facts  alleged,  acanseof  action  In  tort,  as  well 
as  one  on  contract,  may  bes|>elled  out,"  the  pleader  m^y  elect  to  stand  either 
upon  tort  or  contract  P«oplt  v.  Wood,  121  N.  Y.  522,  24  N.  E.  Bep.  952. 
I>n  tbe  defendants  in  their  answer  rely  upon  tort  or  contract?  Manifestly 
uprn  contract.  Their  Olaim  is  not  damages  for  the  conversion,  but  the  spe- 
cific value  of  the  goods  applied  by  the  plaintiff  to  its  use  and  beneQt;  and 
that  value  they  plead  as  a  counterclaim,  which  would  be  inadmissible  w^re 
tbe  claim  of  damages  for  a  tort.  Beyond  all  controversy,  the  defendants  elect 
to  treat  ttidr  cause  of  action  as  a  claim  upon  contract. 

But  It  does  not  appear  that  the  plaintiff  has  sold  the  thing  taken,— the  con- 
trary, rather;  and  the  question  remains  whether  the  owner  of  a  chattel  con- 
verted, but  not  parted  with,  for  money  or  its  equivalent,  may  waive  the  tort, 
and  sue  the  wrongdoer  in  atntmpHi  as  upon  an  implied  contract  of  siUe.  It 
in  con<»ded  that  In  England,  and  in  many  states  of  the  Union,  tbe  query  must 
be  answered  in  the  negative.  See  cases  collected  t^Mr.  Freeman  in  his  note 
to  Webattr  v.  Drinkwater,  17  Amer.  Dec.  242.  Nay,  more,  in  this  state  the 
law  was  tliat  trover  could  not  be  turned  into  atswnpaiU  for  money  had  and 
received,  until  the  thing  converted  was  exchanged  by  the  wrongdoer  for  money 
or  money's  worth.  McKnight  v.  Z>un2op,  4  Barb.  36.  42;  Harpmding  v. 
£S?toemakert  37  Barb.  27U.  291 ;  O^bom  v.  Bell,  5  Denlo,  370;  Tryon  t.  Baker, 
7  Lans.  511,  514;  MeQoldrick  v.  WilllU,  52  N.  Y.  614, 620.  "  When  the  tort 
is  waived,  and  tumtmpait  is  brought,  the  receipt  of  the  money  on  the  sale  of 
tlie  goods  gives  the  cause  of  ac^n. "   Sohro^p«A  v.  Coming,  6  N.  Y.  107, 
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112.  Meanwhile,  however,  the  current  doetrlne  was  subjected  to  destriKtiTe 
criticism  as  well  hy  courts  as  by  commeotators.  Notes  of  ^JicfaolHS  Hill  to 
Putnam  v.  Wise.  1  Hill.  234.  and  Berly  v.  Taylor,  5  Hill.  584;  2  Greeal. 
£v.  g  108.  note  5;  Cooley.  Torts.  95;  Hil.  TorU.  42.  "A.  more  liberal,  and, 
we  thiok,  a  more  sensible,  rule,  la  laid  down  by  the  later  text  writers,  and 
eosttined  by  many  courts,  to  the  effect  that  the  tort  may  be  waived,  and  a$- 
tumpttt  maintained,  when  the  property  taken  has  been  inverted  either  inbi 
money  or  into  any  other  beneOciHl  use  by  the  wrongdoer."  Bvanx  r.  MiOer, 
58  MIsa,  120.  "We  see  no  reason  why  the  right  to  waive  the  tort  and  main- 
tain assumpsit  should  not  be  aa  well  applicable  to  the  case  where  the  defend- 
ant has  actually  uppropriated  to  hts  own  benefit  and  used  up  the  plaintiff's 
goods  himself  as  where  be  has  sold  them  to  another  and  received  the  money, 
though  in  the  former  case  the  action  must  be  for  goods  sold  and  delivered,  and 
not  for  money  had  and  received. "  Taloott,  J..  In  Abbott  v.  Blostom,  €6  Barb. 
353,  356.  "If  the  defendant  had  tHkeu  the  wheat  tortiously,  theplaiotUT.  ac- 
cord in  g  to  the  well-known  rlfcht  of  election,  might  hHvebroughtottiMiqwtt  for 
goods  sold  and  delivered."  Cowen.  J.,  in  Putnam  v.  WiM*  1  Hill.  234.240. 
''Butts  has  therefore  an  election  against  Collins.  He  can  maintain  trover  or 
assumpsit,  and  in  tbe  latter  action  recover  the  value  of  the  flannels  under  the 
'Common  counts  for  money  had  and  received,  or  for  goods  sold."  Maisok. 
Senator,  in  Butts  t.  Collins,  1'6  Wend.  139. 154.  At  last,  in  ffawk  v.  Thorn. 
54  Barb.  164,  it  was  expressly  ruled  that,  "where  one  Las  unlawfully  takes 
possession  of  another's  property,  the  tort  may  be  waived,  and  an  action  broagfat 
for  its  value."  And  in  Terry  v.  Munger,  121  N.  Y.  161.  24  N.  E.  Rep.  272, 
the  court  of  appeals,  per  Pkckhah,  J.,  said:  "The  owner  of  personal  prop- 
erty which  has  been  wrongfully  con  verted  by  another  man,  although  the  prop- 
erty is  retained  by  the  wrongdoer,  may  waive  the  tort,  and  sue  for  and  re- 
cover its  .value,  upon  an  implied  contract  of  sale."  The  rule  as  thus  held 
finds  support  in  the  adjudications  of  other  states.  UUl  v.  Davits,  3  N.  H. 
384;  atockett  v.  Wathins,  2  aiU  &  J.  326.  342.  343;  UalleGk  v.  MiMtr,  16 
CaL  574;  Fratt  v.  Clark,  12  Cal.  89;  Barker  v.  Cory,  15  Ohio,  9.  It  is  com- 
mended, moreover,  to  acceptance  by  the  analogies  of  the  law  and  tbe  interests 
of  justice.  A  consent  induced  by  fraud  is  no  consent;  and  yet  the  vendor  in 
a  fraudulent  sale  may  waive  tbe  tort,  and  sue  for  goods  gold.  It  is  oonceded 
that  upon  a  conversion,  if  the  goods  be  parted  with  by  the  wrongdoer,  he  may 
be  held  as  fur  money  bad  and  received;  his  promise  to  pay  being  arbitrarily 
forced  upon  him  by  implication  of  law.  So,  if  he  retain  tbe  goods,  the  owner 
should  be  allowed  to  treat  the  transaction  as  a  sale,  and  the  law  should  imply 
a  promise  to  pay  their  value.  In  such  case  the  tort  feasor  will  not  be  allowed 
to  set  up  his  own  wrongful  intent,  in  disavowal  of  the  implied  promise  wliich 
the  law  would  otherwise  raise  against  him.  Hill  v.  Perrott,  3  Taunt.  274, 
275;  Lightly  v.  Clauston,  1  Taunt.  1X2. 114,  per  Mansfield,  C.  J.  The  rnle 
is  advantageous  to  a  defendant,  since,  being  sued  on  contract  instead  of  in 
tort,  he  is  exempt  from  arrest,  and  may  plead  an  offset.  "Xo  party  is  bound 
to  sue  in  tort  when,  by  converting  the  action  into  an  action  on  contract,  be 
does  not  prejudice  the  defendant;  and,  generally  speaking,  it  is  more  favor- 
able to  the  defendant  that  he  should  be  sued  in  contract,  because  the  form  of 
action  lets  in  a  set-off.  and  enables  him  to  pay  money  into  court."  Tindal, 
G.  J.,  in  Young  v.  Marshall,  8  Bing.  43.  Finally,  by  converting  the  tort 
into  a  contract,  and  so  opening  the  case  to  a  counterclaim,  all  the  controver- 
sies between  the  parties  may  be  adjusted  in  a  single  litigation.  Tbe  conclu- 
sion is  that  the  defendants  had  an  option  to  waive  tlie  conversion,  and  to 
claim  as  for  goods  sold  and  delivered,  and  that,  by  their  answer,  they  elected 
to  proceed  upon  contract.  The  result  is  that  tbe  counterclaim  is  valid,  and 
the  judgment  overruliiiff  it  erroneous.  Judgment  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellants  to  abide  ibe  event.   All  concur. 
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CASsiDir  et  oJ.  D.  MoFablahd  0|  oI. 

(r-mvmon  Pleaa  of  New  York  CUy  and  County,  Oeneral  Term.   December  S,  18BL) 

L.  KsraBBNca—MBOBASio's  Lib:*— FoBiCLoatrRB— EzAifiiTA.TioN  or  Acoockts. 

Where,  In  an  action  anlast  tfae  owner,  contractor,  and  subcontractors  to  fore- 
olose  s  meofaanlc's  Uen,  tne  whole  of  platnltfls'  oli^  is  denied  la  the  answer,  and 
it  mppmiM  that  to  nu^taln  tbeir  MtkMB  th^  will  be  reqnlred  to  proTe  performanee  of 
three  oontracta  tor  labor  and  the  famlsblnf  of  outtenals,  and  that  tnia  wUl  InvidTe 
proof  of  Items  of  several  occonnts  amounting  to  over  t<,000,  a  reference  of  the  case 
on  tite  court's  own  motion  is  proper. 

%,  Samb — ^AixiajiTioir  or  ComvAcr. 

Where  it  is  alleged  in  the  complaint  in  such  cose  *'that  the  Buouat  and  value  of 
the  materials  so  fumlBhed  is  the  sum  of  *  *  *,wbi(di  amount  said  *  *  •  agreed 
to  pay  the  plalnUlb  therefor, "  the  aoUiHi  1b  not  on  a  spedal  amement,  so  ae  to 
render  a  reference  improper,  Mnce  the  allegation  Implies  a  prozuae  snbaeguent  to 
performance  and  proof  « toe  acoount  te  nofloaiBTy  to  show  considerBtton. 

L  Afpul— DuinsBAiu. 

Where  it  appears  that  the  papers  on  appeal  are  printed  in  Ume  for  the  argiuBMl^ 
the  appeal  will  not  be  dismissed  on  the  ground  of  waiver. 

Appeal  from  special  term. 

Action  bj  Patrick  Gassidy  and  LBIchard  Adler  against  Joseph  McFarland 
Bod  others  to  foreclose  a  mechanic's  lien.  From  an  order  by  the  court  on 
its  own  motion,  sending  the  case  to  a  sole  referee  for  trial,  defendants  Mo> 
Farland,  owner,  and  Frederick  Wood,  contractor,  appeal.  Affirmed. 

Argued  before  Daly,  0.  J.,  and  Buokstater  and  Fbtob,  JJ. 

€ho,  A.  6teams,  for  appellant  Wood.  0»ear  Prigbte,  for  appelant  MoFar* 
land.   I'hoa.  C.  Bnneoer,  for  respondents. 

Dalt.  G.  J.  The  order  appealed  from  recites  substantially  that*  the  cause 
coming  on  for  trial  refiularly  In  due  coui-ae,  upon  reading  the  complaint  and 
answers  of  the  defendants  Wood,  Snape,  HcFarland,  Orlofskl.and  Comet, 
and  the  reply  of  the  plaintiffs,  and  it  appearing  therefrom  to  tfie  satisfaction 
of  the  court  that  the  trml  of  the  action  will  involve  the  examination  of  a  long 
account,  and  that  nodlfiScult  questions  of  law  will  ariseon  the  trial,  the  court, 
upon  its  own  motion,  refers  the  action  to  a  sole  referee,  to  hear,  try,  and  de- 
termine the  issues  raised  by  the  pleadings.  The  Code  expressly  authorized 
the  court,  upon  its  own  motion,  in  a  proper  case,  to  refer  the  whole  issue  or 
any  of  the  issues.  Code,  §  1013.  If  the  pleadings  show  that  the  examination 
ot  a  long  account  is  involved,  no  other  proof  is  necessary.  Holmes  v.  Sen" 
nett,  28  How.  Fr.  289.  Xo  proof  is  necessary  tliat  the  trial  will  not  require 
the  examination  of  difficult  questions  of  law.  That  will  be  presumed,  and 
it  is  for  the  party  opposin;;  the  reference  to  make  It  appear  otherwise.  Bar- 
ber  V.  Cromwell,  10  How.  Pr.  351;  Dewey  v.  Field,  13  How.  Pr.  4S7 ;  Patterton 
V.  Steitaiier,  S9  N.  Y.  Super.  Ct.  413.  Tlie  pleadings  show  that  the  trial 
will  involve  the  examination  of  a  long  account.  The  complaint  disclosed  that 
the  action  is  to  foreclose  a  mechanic's  lien  for  certain  plumbing  and  gas  Qtting 
materials  sold  and  delivered  by  the  plaintiffs  to  Gorman  &  Sylvnnder,  to  be 
used  in  the  course  of  the  erection  of  three  buildings  in  the  city  of  New  York; 
and  it  is  alleged  that  the  amount  and  value  of  the  materials  is  S4,382.30,  no 
part  of  which  has  been  paid,  except  $375,  and  that  there  is  now  due  ;^,0U7.30, 
with  interest,  and  that  the  last  item  of  said  materials  was  furnished  and  de- 
livered within  90  days  prior  to  the  filing  ot  Che  lien.  All  thrae  allegations 
are  denied  by  the  answers  of  the  appellants,  and  it  was  manifest  that  the 
phiinttfTs  would  have  to  prove  the  siile  and  delivery  of  all  the  items  of  ma- 
terials for  which  they  claim.  A  reference  may  b«  ordered  where  several  items 
of  goods  sold  and  delivered  must  be  proved.  This  involves  the  examination 
of  an  account.  (  Welsh  v.  Darragh,  52  N.  Y.  590.)  and  so  where  the  ilems  of 
vork  done  and  materinls  furnished  by  a  contractor  will  be  the  subject  of 
inquiry.  {KingsUy  v.  City  of  Brooklyn,  1  Abb.  N.  G.  108.)   The  items  of  the 
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pIslntlffB*  cliUm  wore  maaitetly  nnmeroaB,  as  they  amoanted  to  $4,382.90. 
and  were  ased  in  the  course  of  the  erection  of  three  buildings,  and  were  de- 
livered at  different  times,  as  is  to  be  inferred  from  the  complaint.  The  proof 
of  work  done  Hnd  materials  furnished  in  meclianic's  lien  cases  under  aUegx- 
tions  such  as  are  contained  in  the  pleadings  before  us  always  involTes  the 
examinatlun  of  a  long  account,  as  experience  has  fully  proved. 

It  is  urged,  howeTer»  that  the  complaint  sets  up  a  cause  of  action  opon  a 
special  agreement.  It  alleges  "that  the  amount  and  value  of  materials  so 
furnished  is  the  sum  of  $4,382.30.  which  amount  said  Gorman  ft  Sylvander 
agreed  to  pay  the  plaintiffs  therefor."  There  maybe  two  caoses  of  action 
thus  alleged ;  one  for  the  value  of  the  raateriHls,  and  the  other  upon  a  special 
agreement  to  pay  the  value.  If  so,  the  defendants  might  have  called  upon 
the  plalnUffs  to  elect  upon  which  of  tlie  causes  of  action  they  would  proceed, 
{Qardrur  v.  Looke,  2  ClvW  Proc.  B.  252,)  and,  failing  to  do  80,  the  plaintiffs 
would  have  the  riglit  to  do  so,  and  recover  upon  the  gnantum  meruit.  If,  ho  v- 
ever,  there  be  but  one  cause  of  action  alleged,  then  that  is  upon  the  quantum 
meruit.  There  is  no  allegation  of  a  contract  for  an  agreed  price  befure  the 
delivery  of  tbe  goods  or  performance  of  the  work,  as  in  Svaru  v.  Kalbfl'i<h, 
16  Abb.  Fr.  (N.  S.)  13,  where  it  was  held  thiit  a  single  cause  of  action  only 
was  stated,  although,  after  a  special  agi'eement  was  set  out,  there  was  an  al- 
legation of  value;  the  court  holding  that  the  alleged  quantum  meruit  wu 
but  a  continuation  of  the  preceding  averment  pertoinlng  to  tbe  special  con- 
tract, and  not,  in  any  proper  sense,  the  allegation  of  a  separate  or  difterent 
cause  of  action.  In  the  complaint  before  us  there  is  no  averment  of  a  special 
contract,  i.  0.,  an  agreement  by  which  the  price  to  be  paid  for  the  work,  la- 
bor, or  materials  was  fixed  or  agreed  upon  in  advance  of  performance  or  de- 
livery. After  the  averment  of  the  amount  and  v:ihie  of  the  goiMis,  there  ii 
the  addition  of  an  allegation  that  the  defendants  agreed  to  pay  the  amuunt, 
but  this  clearly  implies  a  promise  subsequent  to  performance,  and  this  is  no 
more  than  tbe  agreement  which  tbe  law  implies.  To  recover  upon  such  a 
promise  it  would  be  necessary  to  show  consideration  In  the  delivery  of  the 
goods,  or  part  of  them,  upon  the  request  of  the  defendant.  This  would  re- 
quire proof  of  the  account  to  some  extent,  and  in  snch  a  case  the  "examina- 
tion brings  the  case  within  the  reasons  for  referring  actions."  W^h  v. 
Darragh,  above  cited.  Kone  of  the  authorities  cited  by  appellants  conflicts 
with  Uiese  views.  But  not  only  would  plaintlfb  be  required,  under  the 
pleadings,  to  prove  the  items  of  their  own  account  for  materials  furnished  to  | 
Gorman  &  Sylvander,  but  they  were  also  iMund  to  prove  the  Items  of  work  | 
done  and  materials  furnistied  by  the  latter  to  the  defendant  Frederick  Wood,  | 
who  was  the  principal  contractor  with  the  owner,  Joseph  McFurland,  and 
under  whose  contract  the  plaintiffs  annplied  the  materials  for  which  they  filed  j 
their  lien.  The  complaint  alleges  tliat  Gorman  &  Srlvander  were  to  do  tbe  | 
plumbing  and  gas  Siting  r'or  the  buililings.  and  ttial  Wood  was  to  pay  them 
tliercfor  a  sum  in  exceaa  ut  ^,007.30,  and  that  they  commenced  to  work 
thereunder,  and  completed  the  same,  and  that  there  remained  due  and  owing 
them  a  sum  In  excess  of  said  last-named  amount.  These  allegations  are  de- 
nied by  the  defendant  Frederick  Wood.  It  was  also  manifest  from  the  plea^l- 
ings  that  the  plaintiffs  were  iMund  to  prove  the  performance  by  Fredrnck 
Wood  of  his  contract  with  McFarland,  the  owner,  and  an  examination  of  the 
accounts  between  Wood  and  McFarland  was  necessary  to  show  thatasumsnffi- 
cient  to  satisfy  the  plaintiffs*  lien  was  due  from  the  owner  at  the  time  of  the  fil- 
ing thereof.  The  complaint  alleged  that  Wood  agreed  toerect  and  did  erect  tbe 
buildings,  and  that  there  became  due  from  McFarland  at  the  time  of  the  filing 
of  the  lien  a  sum  in  excess  of  94,007.30.  This  allegation  was  put  in  issue  not 
only  by  the  answer  of  the  owner,  McFarland,  but  also  by  the  answer  of  Wood, 
the  contractor.  It  thus  appears  that  the  plaintiffs,  in  order  to  mainiala  their 
Uen.  would  be  compelled,  under  the  pleadings,  to  prove  performaDoe  of  no 
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Less  than  three  contracts  for  work,  labor,  and  services,  and  the  rurnlahlng  of 
materials,  and  this  would  involve  proof  of  items,  not*  only  on  one  account, 
but  sever&l,  and  the  referenoe  ordered  was  eminently  proper,  and  sliould  be 
affirmed. 

With  respect  to  the  motion  by  respondents  to  dismiss  the  appeals,  it  appears 
that  the  papers  were  printed  in  time  for  the  argument,  and  it  Is  customary 
to  relieve  appellants  from  their  default  in  such  cases,  upon  terras.  The  mo* 
tion  to  dismiss  the  appeal  on  the  ground  of  waiver  must  be  denied.  The  ap- 
pellants proceeded  before  the  referee  after  having  first  made  formal  objection 
M  going  on  with  the  reference.  The  case  Is  thus  distinguishable  from  Uba- 
Ml  V.  Boott  8  Abb.  Ft.  142.  The  motion  to  dismiss  the  appeal  Is  denied. 
[>Tder  appealed  from  affirmed,  with  costs.   All  concur. 


Obeoobt  e.  Michaels  «t  oi. 
(Cftv  Court     Sea  Yvth,  Qtmeral  Tann.  November  S5,  UBS.) 

jAin>IX>RD  tXD  TSX1.XT— EXBCOTOK— DsmXl.  CV  RePRBSBNTA.TITS  CAPA.CITT— BSTOP- 

Where  defendants  entered  Into  written  lease  with  plaintiff,  "as  exeoutorof  the 
last  will  and  testatnent  of "  a  person  deceased,  they  are  estopi^ed,  io  an  aotion  on 
the  lease,  from  denying  plaintifTs  represeDtatire  charaeber,  or  hia  authorllj  to 
contract,  and  to  sue  on  the  eovenauto  of  the  leaM. 

Appeal  from  trial  term. 

Action  by  William  D.  Oregory,  as  executor  of  the  will  of  Hester  A.  Oreg^ 
>ry,  deceased,  against  William  H.  MIciiaelB  and  Catharine  J.  Michaels,  on 
;he  oovemmta  of  a  lease.  From  a  judgment  for  plafntlfT.  defendants  appeal. 
Affirmed. 

Argued  before  Eurlich.  0.  J.,  and  FmsuiOKs  and  NEWBUitGEB,  JJ. 
A.  Sdtoard  Woodruff,  for  appellants.   Smith,  Bowman  A  C<o«e,  for  re- 
spondent. 

Ehrlioh,  G.  J.  Without  oonsidering  the  technleal  objection  as  to  the  suf- 
Sciency  of  the  notice  of  appeal  to  potitle  the  appellants  to  a  review  on  the 
merits,  it  is  clear  tlmt  the  judgment  lielow  is  right.  The  actiiin  is  im  an  in- 
lenturo  of  lease  executed  by  the  plaintiff,  **as  executor  of  the  last  will  and 
«stament  of  Hester  A.  Oregory,  deceased,"  as  landlord,  to  the  defenduata  as 
onanta.  By  joining  In  the  execution  of  the  lease,  the  defendants  admitted 
be  representative  character  of  the  plaintiff,  and  hia  right  to  sue  upon  the 
ontract,  and  are  estopped  now  from  disputing  the  autliorlty.  Famham  v. 
Mallory,  2  Abb.  Dec.  100.  ♦42  N.  Y.  527,  6  Abb.  Pr.  (N.  S.)  380;  Hall  v. 
.ather,  13  Wetid.  491;  TUyou  v.  Heynolda,  lOH  N.  Y.  558,  15  E.  Bep. 
\34.  This,  upon  the  same  principle  that  a  person  contracting  with  a  corpo- 
ation  is  estopped  from  questioning  tlie  corporate  existence.  Holmet^.  Stietz, 
:  Cily  Ct.  H.  77.  The  defendants,  tiaving  admitted  by  their  contract  the  rep- 
esentaLIve  character  of  the  plaintiff,  cannot  question  it  now.  nor  require  the 
oiirt  to  indulge  In  the  presumptions  against  the  lessor's  right  to  contract  or 
ue  upon  its  covenants.  For  these  reasons  the  Judgment  appealed  from  must 
w  aihroied,  with  coets.   All  concur. 


MOHVOH  V.  ASTKOPBB. 

{City  Cowrt  of  New  York,  Oeneral  Term.  November  SB^  180S.) 

VTSRFLIADSa— StTBSTITOTID  DinXDAXT— SBCUBITr  VOB  COBTB. 

A  third  person  substituted  as  defendant  laj  order  of  laterpleader  oannofc  be  re- 
quired to  give  security  for  ooets  as  a  oooditlon  of  being  lUlowed  to  proseonte  Us 
claim  to  the  fund,  although  a  nonresident  and  Irrespoualbls^  la  the  abssnoa  ot  a 
statute  Tetoiring  sach  seooiltj. 
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Appeal  from  special  lerm. 

Action  by  Sarali  McHugb.  u  executrix  of  the  last  will  and  testameDtof 
Allain  Magory,  otherwise  known  as  Alan  Magorle,  against  Jules  Astrophe, 
as  executor  of  tlie  last  will  and  t'estHment  of  Louise  Manlgnet,  otberwiu 
Astropbe,  deceased.  Astrophe  was  substituted  as  defendant  oo  an  urtler  of 
Interpleader,  and  from  an  order  reqalring  tiim  to  give  secutity  for  eosts  t» 
appeals.  Beversed. 

Argued  before  Ehrlicb*  0.  J.,  and  Newbukosb*  J. 

Booraam,  Hamilton  A  Bechttt,  for  sppdlant.  F,     Morel,  for  respondent. 

Ehrijch.  C.  J.  The  question  involved  is  whether  a  third  person  subsU- 
tnted  as  defendant  bj  order  of  interpleader  can  be  required  to  fnrnlsb  ana- 
rity  for  costs  as  a  condition  of  being  allowed  to  prosecute  bis  claim  to  the  fund. 
Interpleader  Is  an  equitable  proceeding,  governed  by  equitable  principles.  The 
legal  title  to  the  fund  is  in  the  plaintiff,  aud  presumptively  she  is  entitled  ki 
it.  The  substituted  defendant  comes  In  as  a  daimant,  and  in  respect  to  sacb 
claim  is  nominally,  though  not  technically,  a  plaintiff.  He  is  a  nonresideat 
and  irresponsible.  Under  such  eircumstances»  the  imposition  of  the  con- 
dition might  be  deemed  a  valid  exercise  of  power.  But  the  difficulty  is  that 
there  is  no  statute  requiring  such  substituted  defendant  to  give  securi^for 
costs.  See  Republic  of  Hondurag  v.  Soto.  112  N.  Y.  313.  19  K.  £.  Hep. 
845;  Coates  v.  Morris,  1  N.  Y.  Law  Bui.  2^.  If  the  third  party  had  ap- 
plied for  leave  to  come  in,  security  might  have  been  required  as  a  condi- 
tion. But  tliat  is  not  this  case.  He  is  brought  Into  the  litigation  (n  tn- 
vitum,  and  cannot  be  hampered  by  conditions.  Besides  being  an  executor, 
he  could  not  be  said  to  be  unreasonably  defending  a  litigation  to  which  tiis 
presence  has  become  necessary  to  a  complete  determination  of  the  controversy. 
The  Older  appealed  from  must  therefore  berevenedt  with  costs.  All  oonear. 


HcHuon  t>.  AsTKOPHH. 
<Citv  Coiurt  of  New  York,  Qeneral  Term.  November  K,  ISA) 
Appeal  from  speelal  term. 

Action  by  Barah  McHu^h,  as  ezeontrlx  of  the  last  will  aod  testament  of  AUals 
Hagory,  otberwise  known  as  Alan  Maeoiic,  against  Jules  Aatrophe,  u  exeootor  of  tha 
last  will  and  testameitt  of  Lonise  Manliniet,  otberwise  Astrophe,  deceased.  Astropbe 
was  substituted  as  defendant  on  an  order  of  interpleader,  and  from  an  order  reqaliuff 
Um  to  give  seooritr  for  costs  be  appeals.  Berened. 

Argued  before  Ehrlioh,  C.  J.,  and  FrrzsmoKa  and  NawmnoaB,  JJ. 

Booream,  Hamilton  A  Bcchetf,  for  appellant.       B.  Morel,  for  reapondenk 

Bhkuch,  C.  J.  On  the  opinion  filed  this  dw  upon  det^ug  tbe  appeal  from  tbe  or- 
der of  Jodse  FmsiMoirs,  (SO  N.  Y.  Supp.  wi,)  the  ordar  anMaled  tarn  will  1m  » 
Tersed,  wltoout  oosta.  All  eooenr. 


FlAOLBR  0.  LiFMAN. 

(Ctiv  Court     New  York,  Oeneral  Temu  Norember  28^  1801) 

1.  BMTtrrs  or  Frauds— Prokisb  to.  Pat  Dbbt  of  Anothib. 

Where  a  mecfaanio  who  has  a  claim  against  a  third  person,  and  a  right  to  file  a 
Uen  OD  his  premises,  releases  both  on  t£e  verbal  promise  of  a  third  par^  to  par 
the  olidm,  toe  promise  ia  an  original  undenaklog,  and  not  within  toe  statate  n 
frauds. 

Il  AcnoN  OH  CoNTaAOT— ConDiTiOTiAL  Promisi. 

Where  the  promiae  waa  to  pay  a  part  of  the  ol^m  when  the  releaae  waa  algnad, 
Kid  the  balaaoe  when  one  B.  finished  his  work  on  the  bouse,  an  action  for  the  bat 
ance  due  on  the  claim  oannot  be  defeated  on  the  grouad  that  B.  never  flalshadUa 
work. 

Af^wal  from  trial  term. 

Action  by  William  L.  Flagler  against  Julias  lipman.  Tordlet  ud  jodg- 
ment  for  plaintiff.   Defendant  appeals.  Affirmed. 
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Argued  before  Fitzsihons  and  Kewbvrojcb,  JJ. 

B,  A*  Jamobt  tax  appellant.  JfmAen  Brm,,  for  respondent. 

FiTZsiHONS.  J.   The  plaintiff  made  a  contract  with  one  Bell  in  October, 
1889,  to  cemeut  sidewfdks,  cellars,  areas,  yards,  etc.,  in  and  about  certain 
boasfls  owned  hy  Bell  at  Elglity-Fonrth  street  and  Tenth  avenne,  which  worlc 
was  completed  abont  Jane  1,  1890.   Snid  premises  were  conveyed  to  one 
Schmltt.  April,  1890.   Scbmitt  reserved  enough  money  oat  of  the  purchase 
price  to  pay  plaintiff  when  his  work  wns  completed.   During  the  ownership 
of  Schmltt,  part  of  the  work,  of  the  Talue  of  $873,  under  said  contract  whs 
done,  and  plaintiff  had  a  right  to  file  a  lien  against'  the  premises  for  the  value 
of  b^  work  done  and  materials  furnished.    The  work  was  completed  by 
plaintiff  at  Bchmitt's  request.   In  July  the  defendant  requested  the  plaintiff 
to  release  Schmitt  from  the  pnyment  of  said  defendant,  and  ^so  to  release 
Bald  premises  from  the  lien  which  he  had  against  the  same  for  such  work,  and 
verbally  promised  plaintiff  that  he  would  pay  said  claim,  if  sncli  release  was 
given.   On  July  lOth  such  a  release  was  executed  and  delivered  to  Schmitt. 
The  defendant  made  two  payments  under  his  said  promise,  amounting  to 
9423.  leaving  a  balance  due  of  S450.   The  payment  of  said  9873  was  to  be 
made  in  instollments.   Two  hundred  and  twenty-three  dollars  was  paid  when 
the  release  was  signed,  and  the  balance  was  to  be  paid  when  certain  work  wh» 
completed  by  Bell  upon  the  houses  then  being  built.   The  defendant  sub- 
mitted his  version  of  the  transaction  with  plaintiff,  which  differed  with 
plaintiff's  statement  thereof,  but  the  jury  elected  to  believe  the  plaintiff  and 
disbelieve  the  defendant,  which  they  had  a  right  to  do,  and  plaintiff's  version 
la  sobstantially  as  above  related,  and  we  must  draw  from  the  evidence  every 
possible  inference  favorable  to  plaintifTs  case.    Work  of  the  value  of  $873- 
was  done  at  the  request  of  Schmitt.  ftnd  was  done  In  accordance  with  the 
terms  of  the  Bell  contract;  therefore  Schmitt  was  debtor  to  plaintiff  for  said 
worlc,  and  was  such  debtor  when  defendant,  in  July,  agreed  to  assume  the 
payment  of  such  debt,  if  plaintiff  would  release  Schmitt  and  his  premises 
from  alt  claims  for  such  work,  which  was  done.   The  defendant's  contention 
upon  this  appeal  is  that  his  promise,  being  merely  verbal.  Is  void ;  the  statute 
of  frauds  requiring  such  promises  to  be  In  writing,  and  signed  by  the  person 
sought  to  be  charged.   It  is  quite  true  that  the  statute  of  frauds  requires 
an  agreement  or  promise  to  pay  the  debt  of  another  to  be  in  writing,  and 
signed  hj  the  person  sought  to  bis  charged  therewith,  but  the  promise  of  de- 
fendant was  not  of  that  character.    He  promised  to  pay  Schmitt's  debt  if 
plaintiff  would  release  Schmltt,  and  rely  solely  and  only  upon  him  for  the  pay- 
ment therefor.   Under  such  a  promise,  he  becomes  the  original  obligor,  and 
tiierefore  it  was  not  within  the  statute  mentioned,  and  his  promise  need  not 
be  in  writing.   The  court  of  appeals,  in  Brown  v.  Weber,  38       Y.  187, 
says:  "The  test  to  be  applied  to  every  case  is  whether  the  party  sought  to  be 
cliarged  is  tlie  principal  debtor  primarily  liable,  or  whether  he  Is  only  liable 
in  case  of  the  default  of  a  third  person;  in  other  words,  whether  he  is  the 
debtor,  or  whether  his  relation  to  the  creditor  is  that  of  surety  for  the  per- 
formance by  some  other  person  of  the  obligation  of  the  latter  to  the  creditor. " 
Again,  In  Achley  v.  Parmmter,  98  N.  Y.  425,  Bafallo,  J.,  states  the  rule 
to  be,  the  verbal  undertaking  is  within  the  statute,  unless  the  defendant,  be- 
fore making  the  promise,  had  so  dealt  as  to  make  the  debt  his  own,  or  had 
incurred  a  duty  to  pay  the  amount  due  to  plaintiff.   These  two  cases,  I 
think,  state  the  doctrines  of  law  applicable  to  this  case.   Here  the  defendant, 
by  inducing  the  plaintiff  to  release  his  claim  against  Schmitt  and  his 
(Schuitt's)  property,  and  promising  to  pay  the  debt  dne,  became  the  prin- 
cipal debtor.   He  ttins  made  the  debt  his  own,  and  incurred  a  duty  to  pay  the 
amount  due  plaintiff  by  Schmitt,   The  fact  that  Bell  did  not  finish  his  work 
in  the  £ighty-Foarth  street  house  does  not  affect  the  xighb  of  plaintiff  to 
cover  in  Uiis  action.  Judgment  affirmed,  with  oosta. 
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MiTTELSTADT  «.  WXTLFKBS. 

(Ctiy  Court  of  New  Fork,  Qmeral  Tsm.  Norember  SS,  189a) 
LuniLORD  iND  TisiNT-— Rhnt— ExcirsB  roR  NoxPATMKNT — Terks  or  Lkahk. 

Where  a  lease  proridM  that  the  lessor  may  enter  the  premises  to  r«p«ir  tba 
roof,  and  make  alterations,  and  that  the  lessee  will  make  no  olalm  for  damages  by 
nason  of  maj  alteration,  the  latter  oannot  refuse  to  pay  the  root  for  a  certain  Ume 
on  the  ground  that  during  the  time  the  premises  were  aateoaDtabla  by  reason  of 
alterations  and  the  removal  of  the  roof. 

Appenl  from  trial  term. 

Action  by  Emma  Mittelstadt against  Heniy  Walfers  for  nut  undera  len& 
From  a  judgment  for  plaintiff,  defendant  appeals.  Affirmed. 
Argueid  before  £Hiti.icn.  C.  J.,  and  Fitzsiuons  and  NswBURaBii,  JJ. 
Culver  ft  Jjithonp,  for  appellant.  Ten  Byck  <£  Remington,  for  respondent 

Newbttbqeb,  J.  TliiB  action  was  brought  to  recover  rent  for  two  mooibs 
under  a  lease.  The  defendant  entered  Into  possession  of  the  premises,  snd 
paid  the  rent  for  four  months,  but  refused  to  pay  the  last  two  months  of  the 
term,  on  the  ground  that  the  premises  became  untenantable,  and  unBt  for 
occupation,  hy  reason  of  tlie  removal  of  the  roof,  and  other  alterations  to 
the  biillcllng.  The  lease  provided  that  the  plaintiff  might  enter  the  prem- 
ises for  the  purpose  of  making  repairs  to  the  roof  and  alterations  to  the  prem- 
ises, and  that  defendant  would  make  no  claim  for  damages  by  reason  of  any 
alteration.  From  an  examination  of  the  record,  it  appears  that  no  error  wu 
committed  during  the  trial  of  this  action.  The  trial  justice  vas  justiBed  in 
directing  a  verdict  for  the  plaintiff.  For  these  reasons  the  judgmoU^ 
pealed  from  mnat  be  affirmed,  with  coBta.   AU  craoor. 


BOeENKRANZ  0.  HAAS. 
(OUv  €mut  9f  New  Tortt,  General  Term.  Norember  B,  188iL) 

1.  FlUV  lMFItISOXlIE:«T— FrOBJIBLB  CA.1TSI— QCBSTtON  TOB  JUKT. 

Plaintiff  testified.  In  an  action  for  false  Imprisonment,  that  while  walUns  peace- 
ablj  along  a  public  street  he  was  arrested  by  an  offlcer  on  defendant's  iDSOt^tioi, 
and  taken  to  the  police  station,  where  he  was  obliged  to  stay  oveniighL  The  next 
momiog  he  was  arraigned  before  a  juBtice  on  a  written  oomplaint  preferred  by 
defendant,  oharglng  throateniag  and  abo^ve  behavior.  Ue  was  then  dlscbugwL 
Held  to  establisa  a  want  of  probable  cause  entitling  aabmlaston  to  the  inrj. 

%.  SaMK— DlSCUKGB— BCBDBN  OF  PROOF. 

The  discharge  alone  would  have  been  snffldenti  prima  /ads*  to  have  throwa 

upon  defendant  the  burden  of  showing  probable  cause. 

Action  by  Charles  F.  Kosenkranz,  Jr.,  against  William  Hsaa.  Judgment 

for  piaintifT.   Defendant  appeals.  Affirmed. 

Argued  before  Eiirlicit.  C.  J.,  and  Fitzsimons  and  Ne^vbcroer,  JJ. 
Edward  J,  McQanr^ey,  for  appellant.    Charles  Sleekier,  for  respondent. 

FiTZSUfONS,  J.  Although  the  counsel  for  both  appellant  and  respondent 
clmractertzethisBsanactionfor  malicious  prosecation»  a  perusal  of  tlie  plead- 
iiigH  convinces  me  that  it  is  an  action  fur  false  imprisonment.  Thecom- 
phiint  states  that  the  platntlfl  was  arrested  without  warrant  by  apoUeeoffioer 
aipon  the  complaint  of  defendant.  The  fact  that  it  also  states  that  be  did  so 
"maliciously"  does  not  change  tbls  action  from  false  imprisonment  to  mali- 
eious  prosecution.  False  imprisonment  is  clearly  the  gratamen  of  the  a^on. 
Upon  this  appeal  the  appellant  relies  mainly 4ipon  the  proposition  that  plain- 
tiff failed  to  show  notice  and  want  of  probable  cause  upon  defendant's  behalf 
in  causing  plaintiff's  arrest.  The  plaintiff,  at  most,  was  required  to  prove 
that  In  causing  his  arrest  the  defendant  acted  without  probable  eaose.  His 
■ta^imony  shows  that  he  was  walking  peacefully  altuig  Twenty-Sixth  street. 
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a  public  highway,  and  was  arrested  by  a  police  officer,  who  acted  at  defend- 
ant's InatigalioD ;  and  was  compelled  to  go  along  with  ttie  officer  to  the  station 
house,  where  defendant  made  a  complaint  to  the  officer  in  charge;  was  locked 
up  In  a  cell  all  night,  (11  liours;)  next  morning  was  again  compelled  to  accom- 
pany the  officer  tlirough  tlie  public  street  lo  the  police  court,  where  defend- 
ant charged  him  In  a  written  complaint,  made  before  the  police  justice,  with 
threatening,  abusive,  and  insulting  behavior,  with  intent  to  provoke  a 
breach  of  the  peace;  that  such  offense  occurred  In  Twenty-Fourth  street.  In 
this  city,  and  there  followed  defendant,  causing  a  crowd  to  collect.  The 
plaintiff  was  discharged  by  the  police  justice.  In  view  of  plaintiff's  testi- 
mony upon  the  trial,  and  the  criminal  proceedings,  and  thoir  termination  as 
above  relitted,  the  trial  jnstice  did  rifcbt  in  submitting  the  question  "whether 
or  nottbedefendantin  auch  proceedings  acted  without  probable  cause"  to  the 
Jury.  Their  negative  finding  is  based  upon  very  strong  evidence,  and  Is  con- 
clusive. The  discharge  alone  by  the  police  justice  of  Uie  plaintiff  Is  prima 
ftusie  evidence  of  the  want  of  probable  cause,  suffldent  to  Uuow  upon  dflfend- 
ant  the  burden  of  proving  the  contrary. 

Conceding  that  this  is  an  action  for  malicloua  prosecution,  and  the  plaintiff 
was,  therefore,  required  to  prove  malice,  we  itnd  ample  justlBcation  in  the 
evidence  for  the  refusal  of  the  trial  jnstice  to  dismiss  the  complaint  upon  de- 
fendant's motion  to  dismiss  upon  the  ground  that  malice  was  not  proved. 
The  testimony  submitted  by  plaintiff,  and  the  proceedings  talcen  upon  the 
criminal  charge,  show  that  defendant  actrd  therein  in  a  wanton  and  reckless 
manner,  and  willfully  and  knowingly  preferred  a  false  charge  against  plain- 
tiff. These  circumstances  alone  establish  that  want  of  probable  cause  from 
which  malice  will  be  inferred,  {Vorendinf/eT  v.  Tachechtelin,  12  Daly,  34; 
Wheeler  v.  Nnbitt,  24  How.  544,)  and  entitled  a  submission  thereof  to  thB 
jury.  They  determined  that  defendant  acted  with  malice,  and  the  testimony 
jcstiflee  that  flndlng.    We  find  no  errors. 

The  judgment  must  be  affirmed,  with  costs.    All  concur. 


Oboxtt  v.  Stbohg. 
(Citu  Court  of  Nmo  York,  Otmerai  Term.  November  9B^  iSM.) 

B1XA.HINATION  or  PlRTT  BXrORB  TrIAL. 

Uader  Ckxlo  CivU  Proc.  H  870.  872,  878,  provldlog  for  a  ffeneral  examination  ot 
the  adverse  party  as  a  wltoess,  plaintiff  will  be  permitted  to  examine  defendant 
before  trial,  on  his  ahowlDK  that  the  testimony  desired  is  solely  within  defendant's 
control  and  knowledge,  and  Is  naosMary  to  enable  plaintiff  to  maintain  the  action. 

Appeal  from  special  term. 

Action  by  Ralph  W.  Qrout  against  Ht-nry  H.  Strong.  The  defendant 
moved  to  vacate  an  order  for  defendant's  examination  Iwfore  trial,  and  the 
motion  was  denied,  from  which  ruling  defendant  appeals.  Affirmed. 

Argued  before  EnntioH,  C.  J.,  and  Ne^vbubobb  and  FrrzsiuoKs,  JJ. 

Jerome  ift  Niuon,  lor  appellant.  Thomaa     Bynut  for  respondent. 

FiTzsiHOHS.  J.  This  la  an  appeal  from  an  order  denying  a  motion  to  va- 
cate  an  wder  for  defendant's  examination  before  trial.  It  appears  from  the 
affidavit  upon  which  said  order  (for  defendant's  examination)  was  granted 
that  the  testimony  desired  is  solely  within  the  defendant's  control  and  knowl- 
edge, and  that  the  same  is  necessary  to  enable  the  plaintiff  to  malniuin  this 
Hcuon  upon  the  trial.  Justice  Danfobth.  in  Htrhage  v.  City  of  U tica^  109 
K.  Y.  82, 16  K.  E.  Bep.  62,  says  "that  a  party  litlgiint  may,  in  the  discretion 
of  the  judge  to  whom  applioation  under  sections  870.  872.  873  of  the  Code, 
have  a  gennal  examination  of  his  adversary  as  a  witness  in.  the  cause^  as 
well  before  as  at  the  trial."  A  careful  examination  of  the  appeal  book  con* 
Tlnosa  US  that  the  (Hiler  appeale>l  from  was  properly  granted,  ud  mnst  ther^ 
fore  be  affirmed,  with  costa,  AU  concur. 
v.20H.T.s.no.l6— fi6 
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LONIH>M  T.  CUHNINanAM. 
(Cttu  Court  of  New  Tork,  Oeneral  Term.   December  7. 1898.) 

ImuKin  TO  Wife — Riqht  of  Action — Mbasdbb  of  Dixaobk. 

lo  a  suit  bv  a  husband  for  personal  injuries  to  his  wife,  brought  sinoe  the  act 
of  1660,  proTiding  that  earnings  of  any  married  woman  from  her  labor  shall  b* 
ber  sole  and  separate  property,  he  can  recover  only  for  the  loss  of  her  society  and 
for  loss  of  such  domestic  servicea  as  are  usually  performed  by  a  wife  in  the  house- 
hold of  her  husband,  having  regard  to  their  surrocndlnKs  and  condition  In  life, 
bntforlosBofbereamiogpowerover  and  above  sach  services  aa  acttoDcaBtw 
maintained  onlr  by  the  wife,  without  regard  to  whether  noh  earning  power  Is  ex- 
pended Id  service  to  her  huaband  or  to  another. 

Appeal  from  trial  term. 

Action  by  Jacob  Itondun  against  Daniel  Cunningham  to  recover  for  dam- 
ages austained  by  liim  by  reftson  of  personal  injuries  inflicted  od  Iila  wife 
through  the  negligence  of  defendHnt.  From  a  judgment  for  plaintiff,  en- 
tered on  the  verdict  of  a  jury,  defendant  appeals.  Reversed. 

Argueii  before  McGown,  Van  Wyok,  and  MoGartut.  JJ. 

Stewart  dt  Ataeklin,  for  appellant.  Murphy,  Lloyd  A  Boyd,  for  respond- 
ent. 

Yan  Wtck,  J.  This  action  wna  brought  by  a  hoBband  to  reoorer  dam- 
ages sustained  by  hitn  by  reason  of  tlie  personal  injurtei  to  his  wife  Uiroogh 
the  negligence  of  ihe  defendant,  and  which  was  commenced  In  Jannarj, 
1890,  ufion  a  cause  of  action  arising  In  Anguat,  1S89;  hence  thb  case  i> 
not  governed  by  chapter  51,  Laws  1890,  which  went  in  effect  on  March  18, 
1890,  tlie  Hist  section  of  which  provided  that,  "from  and  aftar  the  doteirf 
the  passage  of  this  act,  a  naarried  woman  shall  have  a  right  of  action  tot  In- 
juries tu  her  property,  injuries  to  her  person  or  character,  and  injuries  aris- 
ing out  of  the  maritHl  relations,  in  all  cases  in  which  an  unmarried  woman 
or  a  husband  iTow  has  a  right  of  action  by  law;"  nor  is  It  eontrollod  by  the 
law  of  1892,  wliich  was  the  dual  step  taken  tO  place  her  upon  the  same  fbot- 
tng  with  men  as  regards  her  contracts.  The  complaint,  after  setting  foith 
allegations  as  to  the  injury  of  the  wife  and  the  cause  thereof,  alleges  "that, 
by  reason  of  the  premises,  plaintiff  [the  husband]  suffered  great  damage, 
and  was  put  to  great  expense,  by  reason  of  the  loss  of  the  services  of  his 
said  wife,  who  managed  and  conducted  plaintiff's  business  of  Iceeping  a 
restaurant,  and  in  procuring  necessary  medical  attendance  and  medicinBS. 
and  otherwise  to  plalntiff^s  damage  five  hundred  dollars."  TheibusbaDd 
under  the  complaint  could  certainly  recover  for  the  loss  of  bis  wife's  domestic 
services,  and  the  expenses  necessarily  Incurred  by  reason  c»f  the  Injuries  to 
ber,  (to  this  extent  the  cause  of  action  wonld  survive  to  bis  administrator,) 
and  the  allegations  of  the  complaint  may  be  broad  enough  to  permit  of  his  re- 
covering for  Uie  loss  of  his  wife's  societgr  and  the  comforts  of  that  society. 
At  the  trial  the  husband  was  permitted,  over  the  objection  and  exception  of 
the  defendant,  to  prove  the  truth  of  this  allegation  as  regards  the  services  of 
the  wife  rendered  fn  the  management  and  conducting  of  bis  business  of 
keeping  a  restaurant,  and  that  he  had  employed  a  man  to  do  this  work  in 
the  restaurant,  which  his  wife  had  performed  before  the  accident,  and  had 
paid  him  therefor  SIO  per  week  for  six  weeks,  and  boarded  him  at  a  cost  of 
S4  per  weelt.  A  husband  cannot  recover  general  damages  occasioned  by  an 
injury  to  his  wife,  for  those  damages  belong  to  the  wife,  the  person  injured, 
and  for  such  she  can  bring  an  action;  and  the  appellant's  brief  states  that 
this  wife  has  already  brought  Such  an  action  on  ber  own  behalf  against 
this  defendant,  but  the  record  does  not  so  show.  However,  this  Is  of  no  eon- 
sequence,  for  she  lias  the  undoubted  right  to  do  so,  but  at  common  law  she 
could  not  include  in  such  action  damages  for  loss  of  her  services,  of  any  na- 
ture whatever;  for  all  of  her  time  and  services,  of  every  nature,  and  how  anJ 
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wherever  performed,  belonged  to  her  husband,  and  he  alone  conld  me  for 
loss  of  the  Siime:  bat  thla  was  changed  in  thia  state  by  the  Iaws  of  1860.^ 
And  the  rule  now  prevailing  here,  as  to  the  measure  of  her  damages,  as  re- 
gards loss  of  her  services,  ia  that  she  can  recover  In  her  action  tot  the  loss  of 
her  earning  power,  over  and  above  her  domestic  services,  which  still  belong 
to  her  husband,  but  which,  of  course,  are  not  limited  to  those  of  a  domestic 
servant,  but  are  such  as  are  -usually  performed  by  the  wife  in  the  household 
of  her  husband,  having  regard  to  the  surroundings  ottheir  borne  and  to  their 
condition  in  life,  and  such  services  would  include  attendance  upon  visiting 
friends  as  well  as  on  boarders  in  the  household;  and  to  all  of  such  services 
the  husband  is  entitled,  and  in  his  action  can  recover  for  the  IO09  of  all 
of  her  services  which  would  appertain  to  his  and  her  home,  be  it  in  the 
country,  on  a  farm,  or  in  the  city,  in  a  palatiul  residence  or  some  small 
apartment  In  a  crowded  tenement  house.  And  it  can  be  safely  said  that, 
since  tlie  act  of  1860,  the  courts  of  this  state  have  not  laid  down  any  broader 
rule  as  to  lite  measure  of  a  husband's  recovery  for  the  loss  of  his  wUe's  serv- 
ices,  and  it  may  be  that  this  measure  will  be  narrowed  under  the  acts  of 
1890  and  1892.  Of  course,  the  rule  under  discuasion  only  applies  to  the  loss 
of  the  wife's  services,  for  the  husband  can  still  recover,  in  bis  action,  for 
the  loBB  of  his  wife's  sode^  and  the  comforts  of  that  society,  and  this  for  the 
future  as  welt  as  the  past,  if  occasioned  by  the  injuries  to  the  wife;  and  in 
the  same  action  he  can  recover  for  the  necessary  expenses  Incurred  by  him 
by  reason  of  such  injuries  to  her.  As  both  the  husband  and  his  wife  have 
separate  actions  for  loss  of  her  services,  occasioned  by  the  same  injuries  to 
the  wife,  he  for  the  domestic  services  of  the  household,  she  for  loss  of  her 
earning  power  over  and  above  such  services,  it  follows  that,  where  the  one 
can  recover  for  the  loss  of  the  wife's  services,  the  other  cannot,  if  the  wife 
had  been  "managing  and  conducting  the  business  of  keeping  a  reetHurant" 
for  another  than  her  husband,  she  alone  could  sue  for  unpaid  wages,  and, 
if  prevented  from  rendering  such  services  by  reason  of  her  injuries,  she 
alone  can  sue  for  such  loss  of  services.  And  since  the  act  of  1860  it  has 
been  held  that  she  is  entitled  to  her  earnings  for  services,  no  matter  to  whom 
rendered,  including  her  husband,  if  they  are  not  such  as  he  is  entitled  to, 
without  remuneration,  to  wit,  domestic  household  services,  and  this  right  to 
so  contract  with  him  and  others,  as  to  services,  is  not  affected  by  the  law  of 
1884;  and,  when  tliis  wife's  action  against  this  defendant  is  reached  for 
trial,  she  can  go  on  the  witness  stand,  and  testify  that,  at  the  time  these  In* 
juries  Were  sustained  by  her,  she  was  managing  and  conducting  her  hus- 
band's business  of  keeping  a  restaurant,  for  which  she  was  paid  by  him 
•10  per  week,  and  that  her  injuries  prevented  her  from  performing  this 
work,  or  work  of  like  character,  and  earning  this  amount,  for  the  period 
■  of  six  weeks;  and  the  court,  if  properly  requested,  must  charge  the  jury  that 
she  is  entitled  to  recover  thia  ©60,  for  the  loss  of  her  earning  power,  over 
and  above  her  domestic  services,  to  which  Hlone  the  husband  would  be  en- 
titled; and  if  this  is  so,  and  the  husband  is  allowed  to  recover  in  this  action 
this  $60,  the  defendant  will  be  compelled  to  again  pay  this  sum  In  the  wife's 
action. 

On  the  trial  of  this  action  the  defendant  duly  excepted  to  that  portion  of 
the  charge  to  tlie  jury  which  said:  "So  Itseems  to  me  tliat  you  are  conSned, 
in  case  you  believe  the  plaintiff  is  entitled  to  a  verdict,  to  compensating  him  for 
the  loss  of  faia  wife's  services,  whatever  you  may  believe  those  services  to  be 
wortb,  together  with  the  amount  of  mon^  he  paid  to  this  hired  man."  Thia 

1  Laws  1860^  c.  90,  {  9,  provides  as  follows :  **  A  married  woman  mi^  barfcala,  sell,  as- 
B\gn,  and  traasfer  ber  separate  personal  propenr,  and  oarry  on  xaj  trade  or  iMuiDesa, 
and  perform  any  labor  or  services,  on  ber  sole  and  separate  acoouat,  and  the  eamlncs 
of  any  married  woman,  from  ber  trade,  business,  labor,  or  aerrioes.  sball  be  her  sole 
and  separate  property,  and  may  be  used  or  Invested  by  ber  in  ber  owd  Dame.  * 
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hired  man  was  the  one  to  whom  plaintiff  testified  he  had  paid  SIO  per  week 
for  six  weeks  ($60)  to  perform,  in  his  wife's  stead,  the  services  in  the 
restaurant  which  she  had  been  prevented  from  renderiog  on  account  of  bar 
injuries.  From  the  verdict,  under  this  charge,  it  would  seem  that  the  jarj 
bad  found  that  the  value  of  the  services  ot  tlite  wife,  for  the  loss  of  which,  for 
six  weeks,  the  husband  claimed  damages,  were  worth  4^10  per  week,  for  this 
is  what  he  had  paid  the  man  who  took  ber  place  and  performed  in  her 
stead,  and  that  they  had  added  to  this  960  "the  amount  of  mon^  be  paid  to 
this  hired  man."  The  record  shows  that  the  verdict  was  against  the  weight 
of  evidence,  and  the  judgment  and  order  appealed  from  are  nversad.  with 
costs  to  appellant  to  abide  the  event.   All  concur. 


OSMTaAL  OAS  A  BuncrrRio  Fixtubb  Go.  v.  Eomr. 
(Cttv  Court  qf  New  Tork,  Cfmeral  Term.  November  96^  18B8L) 

1,  OUABAItTT — FaILURB  TO  PaT — CoNSIDKRATION. 

Id  an  BCtloD  on  a  written  ^aranty  of  paTtoent  of  an  acooaot  against  a  third  per- 
son for  a  specified  cooslderation.  It  appeared  thatfllz  months  after  the  ^arantjr  was 
signed  plalnUff  offered  defendant,  the  gaarantor,  the  consideration  in  greenbacks, 
but  did  not  leave  the  money  with  blm,  although  defendant  was  willing  to  aooeptlt 
Held,  that  plaintiff  was  entitled  to  recover,  since  he  was  at  most  only  reqnired  to 
tender  the  consideration,  and  not  actually  pay  it.  Nbwborqbb,  J.,  diaseoting. 

S.  COKTliACT  WITH  THIRD  PERSON— FaILDRB  OF  PumTIFF  TO  COMPLT  TflERSWITH. 

Where,  Id  such  case,  the  account  was  for  fixtures  for  a  buHding,  the  failure  of 
plaintiff  to  bang  the  fixtures  by  the  date  fixed  by  the  contract  with  such  third  pMv 
son  is  not  available  as  a  defense  by  the  guarantor,  when  snoh  failure  waa  tbe  fsslt 

of  tbe  tbird  person. 

Appeal  from  trial  term. 

Action  by  the  Central  Gas  &  Electric  Fixtare  Company  against  August 
Kohn  on  a  written  guaranty.   From  a  judgment  for  plaintiff,  defendant 
peals.  Afiiriued. 

Argued  before  Fhrlioh,  C.  J.,  and  Fitzsihons  and  XfEWBURGKB,  JJ. 
William  J.  Lippman,  for  appellant.   Btrdaeya,  Oloyd  A  Bayltn,  for  re- 
spondent. 

FiTzsiMONS,  J.  The  plaintift  agreed  with  one  Carey  on  April  15. 1891,  to 
furnish  and  hang  certain  gas  fixtures  In  bonse  at  104lh  street  and  Eighth 
avenue,  for  the  sum  of  91.350.  to  be  completed  May  1, 1891.  On  April  16. 
1891.  the  following  agreement  was  made  by  dafendant  witli  plaintiff:  '*ln 
eonsideration  of  the  sum  of  one  dollar  to  me  in  band  paid  by  tbe  within- 
named  Central  Gas  &  Electric  Fixture  Company,  the  receipt  of  which  is  ad- 
mitted, and  of  the  sum  of  one  hundred  and  ten  dollars  to  be  paid  to  me,  and 
of  other  good  and  sufficient  considerations  me  hereunto  moving,  lhereb7 
guaranty  tbe  payment  of  tbe  withln>named  sum  of  $1,350.00  by  tlie  said 
Car^  to  the  said  company  for  said  fixtures,  when  bung  as  therein  stated,  and 
promise  and  agree  to  pay  tlie  same  to  the  said  company  on  tbe  15th  day  of 
May.  1891,  nnless  the  said  Carey  shall,  on  or  before  said  date,  pay  tbe  same 
to  tbe  said  oompany  in  full."  The  failure  of  Carey  to  have  tbe  buiMlugi 
mentioned  in  a  condition  so  as  to  permit  plaintiff  to  hang  tbe  fixtures  on  or 
before  May  1st,  and  the  fact  that  such  fixtures  were  only  partially  put  up  st 
that  time,  and  that  sabseqaently  nearly  all  the  remainder  were  placed  in  posi- 
Hon,  does  not  free  defendant  from  his  obligation  to  pay  therefor,  aa  that  was 
Che  fault  of  Carey,  not  the  fault  of  plaintiff.  Balntiff  is  entitled  to  a  recovery 
against  defendant^  even  though  the  contract  made  with  Carey  was  only  suIk 
■tantially  performed.  The  plaintiff  waa  not  reqnired  to  actually  pay  tbe 
4110.  mentioned  in  the  guaranty,  to  defendant  before  he  received  the  tLSSO 

{irovided  tot  in  such  guaranty.  The  performance  Of  tliese  several  acts  w«s 
ndependent  of  each  other,  and  it  was  only  necessary  for  plaintiff  to  tender 


DigitizGd  by  Google 


CityCtN.YO 


LUGAB  e.  8WATZS. 


885 


said  tllO  at  most.  The  defendant  was  then  raqalrad  to  perform  bfs  part  of 
Uie  contract,  and  bis  failure  to  do  so  entitled  plaintifF  to  InsUtnte  against  him 
this  cause  of  action.   We  find  no  enor.  Judgment  affirmed,  with  costs. 

EuuLiCH,  C  J.,  concurs  in  result. 

Nk>\*bvroer,  J.,  {dissenttnff.)  This  is  an  appeal  from  n  judgment  en- 
tered upon  a  verdict  in  favor  of  the  pliUntifl.  The  plaintiff,  in  writing,  of- 
fered to  i^ce  gas  Bxturea  In  certain  apartment  houses  In  this  city,  which 
offer  was  accepted  by  the  then  owner,  one  John  J.  Carey.  Subsequently  the 
defendant  executed  a  guaranty,  as  follows;  "In  consideration  of  the  sum  of 
one  dollar  to  me  in  hand  paid  by  the  withln-named  Central  Gas  A  Electric 
Fixture  Company,  the  receipt  of  which  is  admitted,  and  of  tbe  sum  of  8110 
to  be  paid  to  me,  and  of  other  good  and  sufficient  considerations  me  hereunto 
moving,  I  hereby  guaranty  the  payment  of  the  within  sum  of  ftl,S50.00  by 
the  said  Carey  to  the  said  company  for  the  said  fixtures,  when  hung  as  therein 
stated,  and  promise  and  agree  to  pay  the  same  to  the  said  company  on  the 
15th  day  of  May*  1891.  unless  the  said  Carey  shall,  on  or  before  the  said  day, 
pay  tbe  same  to  the  said  company  in  full. "  On  the  trial  of  this  action,  at  the 
close  of  plaintiff's  case^  defendant  moved  to  dismiss  the  complaint,  on  the 
ground,  among  others,  of  the  Invalidity  of  the  tender  made  by  the  witness 
Coles  on  behalf  of  the  defendant,  which  motion  was  denied  and  exception 
taken. 

It  appears  tliat  the  guaranty  was  signed  and  delivered  on  or  about  the  16th 
day  of  April,  1891.  and  that  the  sum  of  ftllO,  agreed  to  be  paid  by  plaintiff 
to  the  defendant,  was  not  then  paid.  On  October  13,  1891,  more  than  six 
months  thereafter,  Coles  offered  the  defendant  8110  In  greenbacks,  and  asked 
the  defendant  to  carry  out  his  contract.  Ue  did  not  leave  the  8110  with  the 
defendant,  although  said  defendant  was  willing  to  aeo^t  the  sum.  The  com- 
plaint should  therefore  have  been  dismissed. 

Before  the  plaintiff  can  recover,  it  is  necessary  for  It  to  show  that  the 
consideration  referral  to  in  the  guaranty  was  fully  paid,  and,  as  It  appears 
uncontradicted  that  the  amount  of  the  consideration  referred  to  in  the  guar- 
anty was  not  paid,  tbe  trial  justice  erred  in  denying  defendant's  motion.  For 
these  reasons,  the  judgment  must  be  reversed,  and  a  new  trial  oxdezed.  with 
costs  to  abide  the  event. 


LiTGAB  «.  SWAYZB. 

(OOv  CMtrt     New  York,  Qeneral  Tern.  Kovember  96, 1893.) 

HUBBAXD  AND  WlTB— WiTX'S  SSPAHATB  BSTATB. 

Where  a  patotar  deooratM  a  flat  occupied  by  a  married  woman,  at  her  request, 
and  takes  a  note  of  ber  hnsband  for  the  debt,  and  reduces  It  to  a  judement,  the  wife 
cannot  afterwards  be  held  for  the  debt,  as  credit  was  oot  given  to  her. 

Appeal  from  trial  term. 

Action  by  Frank  Lugar  against  Joe  A.  Swayze  for  woift:  and  labor.  Judg- 
ment was  rendered  for  defendant,  from  which  Judgment  plaintiff  appeals. 
AfiBrmed. 

Argued  before  Ehblioh,  C.  J.,  and  FrrzsiuoNS,  J. 
William  Dougltu  Moore*  for  appellant.  ffuUerton  A  Rttshmoret  fax  » 
spondent. 

FiTZSiHUNS,  J.  The  plaintiff  is  a  painter  and  decorator.  The  defendant  Is 
a  married  woman.  She  applied  to  plaintiff  to  paint  and  decorate  a  flat  occu- 
pied by  her,  A  written  estimate  was  made  out  In  her  name  by  plaintiff,  and 
agreed  to.  The  work  was  done  according  to  the  terms  thereof.  Plaintiff's 
dealings  were  had  solely  with  defendant.  She  spoke  of  tbe  flat  as  "her  flat." 
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After  the  work  was  finished,  the  idaintlff  demanded  pajrment  from  defeoduit 
1^  mall,  aeveral  times.  In  response  to  his  last  request,  he  reeelved  the  prom- 
issory note  of  defendant's  husband*  which  was  not  paid  at  its  miAaiitr. 
Plaintiff  sued  him  thereon,  and  recovered  judgment  thereon  in  Ifew  Jenej. 
The  flat  is  one  Itnown,  I  believe,  as  a  "community  flat,"  owned  Its  ocen* 
pant  usually.  It  does  not  appear  in  this  case  that  the  defendant  was  owner 
of  the  fl»t  in  which  the  repairs  were  done.  A  married  woman  may  make 
contracts,  and  she  is  liable  thereunder  just  as  if  she  were  tLfeme  <o2s,  it  is 
true;  but  such  is  not  the  case  where  she  contracts  as  a  married  woman,  snd 
not  in  her  individual  capacity.  In  matters  concerning  the  repairer  manage- 
ment of  her  husband's  household  or  premises,  when  acting  In  the  capacity  of 
a  married  woman,  she  Is  only  the  agent  of  her  husband,  and  cannot  be  held 
as  a  principal.  All  the  common-law  disabilities  apply  to  contracts  of  tb&t 
character,  and  in  reference  to  such  contracts  her  liability  is  not  any  greater 
to-day  than  It  was  prior  to  the  passage  of  the  acts  which  removed  her  dis- 
ability to  make  contracts.  The  acceptance  of  defendant's  husband's  note, 
and  subsequent  stilt  and  judgment  thereon,  I  thinlc,  indicate  that  plaintiff  in- 
tended to  give  credit  to  him,  and  not  to  defendant  personally,  and  is  conclu- 
sive against  plaintiff.  McCauslandY.  King,  (Mich.)  26  N.  W.  Bep.82t3.  Id 
fact,  the  case  has  abundant  evidence  showing  that  plaintiff  recognized  defend- 
ant as  a  married  woman,  and  dealt  with  her  as  such,  and  apparently  looked 
to  the  husband  as  bis  debtor.  I  do  not  think  that  it  was  necessary  in  tliis 
case  for  defendant  to  plead  coverture  or  payment  by  acceptance  of  her  hos- 
band's  note,  the  theory  of  her  defense  being  that  her  husband  was  plain- 
tifE's  debtor,  and  not  herself;  but,  so  as  to  avoid  the  force  of  such  objection, 
in  case  it  has  any.  the  pleadings  are  hereby  amended  so  as  to  conform  to  ti» 
proof,  if  so  desired  by  defendant. 
We  think  that  the  Judgment  should  be  alBrmed. 


WOLTEBS  e.  SOHULTZ. 

{CUy  Court  of  New  York,  Oeneral  Term.  November  X,  18BS.) 

Bbuoh  or  pROHiBB  OF  Markiaoz— ExcBBSiv>  Davaqbs. 

Flal&tifl  first  met  defendant  as  a  eastomer  in  her  fatlier's  store.  Id  seven  w«eki 
they  became  engaged  to  be  married,  the  wedding  to  take  place  in  a  very  abort 
time,  on  a  da?  tlxod.  Defendant  failed  to  keep  his  eoEagement,  and  aftainrardB 
proposed  an  unlawful  alliance  with  her.  It  appeared  that  she  knew  during  their 
courtship  that  he  snst^ned  a  IUk  relation  with  another  woman.  Held,  that  a  ver- 
dict for  |25,000  damages  being  about  one  aixth  of  bb  admitted  fortune,  was  exoess- 
Ive. 

Appeal  from  trial  term. 

Action  by  Qeorgine  C.  Wolters  against  Louis  Schultz  for  breach  of  promise 
of  marriage.    Judgment  for  plaintiff.    Defendant  appeals.  Beversed. 

Argued  before  Ehrligh,  G.  J.,  and  Newburqer  and  McCarthy,  JJ. 

Campbell  cfr  Murphy,  {Daoid  Leventrttt  and  Geo.  H.  Teaman,  of  counsri,) 
for  appellant.  George  W,  Qihhons,  {Isaac  L.  Egbeii,  John  C,  8/teghant  and 
Sdtoard  Browne^  of  counsel,)  for  respondent. 

Ehrltch,  C.  J.  A  patient  examination  of  the  record  has  satisfied  the  con* 
science  of  the  court  that  the  appeal  should  prevail,  and  to  avoid  misappre- 
hension we  place  our  decision  distinctly  upon  the  ground  that  a  review  ol  the 
facts  inspires  the  belief  that  the  interests  of  justice  require  the  remanding  of 
the  cause  to  another  jury.  In  this  and  all  like  cases  the  jury  is  the  primary. 
And  must  be  the  final,  arbiter  of  damages;  but  to  us  the  power  is  intrusted, 
and  upon  us  is  enjoined  the  duty,  of  reviewing  verdicts  wh  icb  are  challeng):>d 
by  appeal.  We  must  proceed  with  deliberate  caution,  in  the  interests  of  jus- 
tice, but  we  should  act  with  resolute  vigor  when  convinced  that  the  verdict 
(whether  plainly  noesalTe  or  clearly  Ini^equate)  must  have  been  Ul^pilly  in- 
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Quenced;  and  we  are  so  conviDCed  In  the  oase  at  bar.  AsBuming,  as  we  are 
twund  to  do,  the  substantial  correctness  of  plninliff^s  testimony,  early  in  Feb- 
ruary, 1891.  she  first  met  defendant  as  a  custonser  in  ber  father's  cigar  store; 
stae  being  then  about  31  years  of  age,  and  acting 'occasionally  as  a  clerk 
tliereln.  Seven  weeks  later  a  marriage  engagement  had  been  entered  into 
with  defendant,  and  the  wedding  day  fixed  for  the  21st  day  of  June  follow- 
ing. Pefendant  declined  or  failed  to  keep  the  engagement,  and  this  action 
promptly  followed,  resulting  in  a  verdict  against  him  for  S25,000,  this  sum 
being  about  one  sixth  of  his  admitted  fortune.  The  brief  length  of  the  ac- 
quaintance before  the  engagement,  the  short  duration  of  the  engagement  it- 
self, and  the  absence  uf  all  evidence  tending  to  show  malice,  brutality,  or 
other  wickedness  of  defendant  in  the  making  or  breaking  of  the  contract,  or 
during  its  existence,  sufficiently  negative  the  legal  propriety  of  the  verdict 
rendered.  The  only  testimony  in  the  record  that  would  seem  to  juati/y  puni- 
tive damages  is  that  of  plaintiff,  to  the  effect  tliat,  after  defendant  had  refused 
to  consummate  the  marriage  engagement,  he  proposed  an  unlawful  alliance 
with  her;  but,  since  her  knowledge  that  during  the  courtship  he  was  sustain- 
ing a  like  relation  to  another  person  did  not  shnke  hercontldence  in  hiin,  nor 
diminish  her  respect  or  love  fur  him,  or  her  desire  to  marry  him,  it  is  incon- 
ceivable that  the  indecent  proposal  alleged  should  have  wounded  her  Reiisi- 
bilities  to  an  extent  that  would  justify  the  verdict;  nor,  standing  alone,  would 
this  evidence  be  sufficient  to  support  a  finding  that  defendant  never  intended 
to  marry  plaintiff,  but  deliberately  proposed  to  deceive  her. 

A  new  trial  being  necessary,  tt  would  be  idle  to  review  in  detail  the  various 
rulings  questioned  by  appellant's  exceptions;  but  a  brief  statt^ment  of  our 
views  as  to  damages  in  actions  of  this  nature  wilt  cover  many  of  tliese  rul- 
ings, and  may  guide  any  future  trial  of  this  or  other  similar  actions.  When- 
ever it  is  proved  that  a  defendant  has  wrongfully  broken  Jiis  promise  to  marry 
plaintiff,  without  fault  on  her  part,  the  law  requires  and  the  jury  must  award 
a  recovery  of  damages.  These  damages  should  include  (a)  all  expenses 
justly  incurred  upon  faith  of  the  violated  contract,  and  by  reason  thereof,  and 
all  pecuniary  loss  directly  caused  thereby;  (6)  a  sum  sufficient,  In  the  discre- 
tion of  the  jury,  calmly  and  judiciously  exercised,  to  vindicate  plaintiff's  char- 
acter; (c)  in  case  defendant  is  shown  to  have  acted  maliciously,  unfeelingly, 
or  with  evil  or  dishonest  intention,  afurther  award  of  damages  must'bemade, 
aulBcient  to  be  a  puniuhment  to  defendant  and  a  warning  to  others,  and  thus 
a  safeguard  to  society.  The  element  of  damage  first  mentioned  is  usually 
triQing  in  amount.  In  the  case  at  bar  a  few  hundred  dollars  is  mentioned  as 
its  limit.  The  jury  must  be  allowed  to  estimate  the  supposed  money  value 
to  plaintiff  of  the  marriage  contract.  The  relation  which  an  engagement  con- 
templates lies  at  the  foundation  of  social  order.  The  obligations  it  imposes, 
and  the  right  it  assures,  are  mutual  and  reciprocal.  It  holds  forth  the  prom- 
ise of  benefits  and  blessings  which  can  never  be  tested  by  a  money  standard. 
Therefore  it  is  not  to  be  tolerated  that  a  jury  should  ever  be  allowed  tospecu- 
late  upon  the  net  money  value  to  a  plaintiff  of  a  violated  marriage  agreement. 
Beyond  the  immediate  pecuniary  loss,  we  think  tliat  alt  other  damage  to 
which  plaintiff  herself  is  entitleti  may  be  referred  to  herproper  vindication,  in 
view  of  all  the  facta  and  circumstances  attending  the  contract,  and  the  viola- 
tion thereof  on  defendant's  part.  It  is  true  that  tlie  authorities  declare  that 
plaintiff  should  have  some  indemnity  or  compensation  forthedisappointment 
of  her  expectations,  her  wounded  feelings,  her  mortification,  and  the  harm 
done  to  her  worldly  prospects;  but  we  think  the  meaning  of  these  expressions 
la  fully  satisfied  when  the  jury  shall  be  allowed,  under  proper  instructions, 
to  take  them  into  consideration  In  estimating  and  fixing  a  sum  which  shall 
properly  express  the  vindication  to  which  she  is  deemed  entitled.  It  must 
aot  be  understood  that  disappointed  hopes  and  mental  sufFering  ahall  have  no 
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weight  In  fixing  th«  damages,  but  In  no  Just  sense  can  there  be  compensation 
for  an  Injured  name  or  a  woundei]  spirit.  The  law  abhora  any  attempted 
toafflc  in  character  or  i;i  suffering,  and  no  conceivable  standud  of  their 
money  value  hHS  ever  been  set  up.  But  as  to  this  element  of  damage,  ia 
fairness  It  must  be  said  that  whenever  a  man  unjustly  spurns  the  hand  of  a 
woman  which  he  had  won  in  promised  marriage,  by  the  act  itself  he  makes  a 
thrust  at  her  character.  In  the  eyes  of  her  relatives  and  acquaintance  she  is 
in  a  measure  dishonored,  even  though  be  had  been  guilty  of  no  open  slander. 
To  make  a  proper  award  of  damages,  the  Jury  should  scan  and  weigh  the 
words  and  acts,  and  thereby  ascertain  the  leading  motives  of  both  par- 
ties. It  may  consider  their  social  standing,  family  relations*  worldly  fat- 
tunes,  extent  and  duration  of  intimacy,  length  of  eoartship,  and  the  degree 
or  lack  of  culture,  reflnement,  and  delicate  sensibility  possessed  by  each,  and 
the  manifestation  of  the  same  In  their  conduct  towards  and  intercourse  with 
each  other.  If  a  plaintiff  enters  into  a  marriage  eng^ement  from  merce- 
nary motives  only,  she  may  still  recover,  if  she  intended  and  was  williog  to 
carry  out  the  agreement;  but  in  such  event  the  damage  should  nc^  exceed  tbe 
actual  pecuniary  loss  or  outlay,  since  disiippointed  love  of  defendant's  money 
furnishes  no  ground  of  legal  redress,  and  she  oould  not  justly  complain  that 
defendant's  conception  of  the  contract,  or  bis  standard  of  duty,  was  not  higher 
than  her  own.  Whatever  harm  to  plaintiff's  prospects  In  life  has  been  caused 
by  the  oonfulQUment  of  the  contract  can  only  be  estimated  and  remedied  by 
CDurts  and  juries  by  way  of  vindication  of  her  character,  in  view  of  all  the  at. 
tendant  circumstances.  The  same  is  true  as  to  her  wounded  feelings  and 
mt- ntal  suffering.  These,  when  properly  established  to  the  satisfaction  of  tbs 
jury,  fairly  indicate  serious  Injury  to  plaintiff's  good  name,  for  they  show 
tbe  plaintiff  herself  highly  ralued  it.  Vindictive  damages  should  not  be 
awarded  upon  proof  that  Is  doubtful  or  unconvincing,  and  only  upon  evi- 
dence of  malicious  or  unfeeling  conduct  or  evil  Intention  on  the  part  of  tbe 
defendant.  It  is  true  that  marriage  contracts  are  favorites  of  the  law,  but 
this  alone  will  not  Justify  an  awnrd  of  punitive  damages.  In  reaching  their 
conclusion,  the  jury  may  take  into  consideration  plaintiff's  previous  socihI 
standing  and  pecuniary  circumstances,  but  not  with  a  view  of  carving  out 
of  defendant's  estate  a  sum  sufficient  either  to  improve  or  maintain  such  coo< 
dttion.  They  should  consider  these  matters  with  reference  to  their  bearing 
upon  the  injury  which  plaintiff  has  suffered,  and  the  sum  which  may  prop- 
erly be  awarded  by  way  of  fair  reparation  and  just  vindication.  The  amount 
of  defendant's  worldly  resources  may  be  considered.  It  is  plain  that  a  ver- 
dict of  a  few  hundred  dollars  against  one  defendant  might  sufficiently  vindi- 
catea  plaintiff,  and  also  adequately  punish  the  wrongdoer,  while  in  another 
case  a  like  verdict  would  amount  practically  to  no  redress  whatever,  and  as  a 
supposed  penalty  would  excite  derision.  It  is  self-evident  that  tbe  jury's  task 
in  a  case  like  tlie  present  is  difficult  and  delicate.  Specific  instructions,  cov- 
ering every  possililt*  question  that  may  arise,  cannot  wellbefiirmulated.  Tlie 
objects  to  be  sought  should  be  carefully  set  forth,  but  tbe  particular  weight 
to  he  given  to  each  item  or  element  of  damage  alleged  must  be  left  to  the 
sound  discretion  and  Judicial  temper  of  tbe  Jury  itself.  The  views  herein  rx- 
preased,  it  is  believed,  are  as  precise  as  the  nature  of  the  questions  permit, 
and  may  sufficiently  cover  the  principal  matters  likely  to  arise  upon  another 
trial,  which  is  hereby  ordered,  with  ooata  to  appelliuit  to  iU>ida  tbe  eTenU  All 
concur. 
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ScHUDT  ti.  Cook  H  aL 
(CUu  Court  of  New  TorJc  Ocneml  Term,  IToTambar  96, 1S09.) 

Wbvn  a  cbUd  of  11  years,  while  plajlne  In  a  Tard,  waa  liuarea  Dy  moTlBg  a 
flagstone  that  was  on  its  edge  agalost  the  feooe,  and  was  of  nim<dent  Intalllgenoe 
to  Know  that  It  was  daageroas,  the  owner  of  the  yard  was  not  liable  In  damageik 

&  CUm— Frotincb  or  Oocbt. 

At  what  age  an  Intent's  responsibility  for  negligenoe  la  presnmed  to  oommenoe 
b  a  qnesUoo  of  law  for  the  oonrt 

Appeal  from  trial  lerm. 

Action  by  Lena  Schmidt,  an  infant,  by  Frank  Schmidt,  her  gaardlan, 
against  Valentine  Cook  anil  others,  for  personal  injuries.  Judgment  was  ren- 
dered for  plaintifT.  nnd  defendants  appeal.  Reversed. 

Argued  before  Ehrlicu,  C.  J.,  and  Fitzsihons  and  Kewburqeb.  JJ. 

Bdteard  if.  Burchard,  for  appeUanti.  Jeroloman  <(  Arrtnnmith,  tot 
respondent. 

Newburoeb.  J.  The  plaintiff,  a  child  of  11  years,  was  injured  while 
playing  with  some  other  children  in  the  yard  of  a  house  belonging  to  defend* 
ants,  by  moving  a  flagstone  leaning  against  the  fence,  so  as  to  cause  it  to  fall 
over  upon  her  foot,  crushing  one  of  the  toee.  The  atone  was  Sit  inches  long, 
25  inches  wide,  and  3  incites  in  thickness,  and  stood  up  straight  or  upright 
against  the  wall  and  fence  in  the  yard  of  said  premises.  The  stone  had  been 
standing  in  that  dangerous  condition  for  three  months  or  more  before  the  ac- 
cident. On  thu  trial  of  the  action  the  defendants  moved  to  ditjiniss  the  com- 
plaint upon  a  number  of  grounds.  Whether  the  complaint  should  have  been 
dismissed  on  the  ground  that  the  negligence  of  the  plaintiff  contributed  to- 
the  accident  is  the  only  question  which  we  sliall  now  discuss. 

The  plaintifC,  in  order  to  recover,  bad  the  burden  of  proving,  Jlrst,  that  the 
defendant  was  guilty  of  n^Ugence,  and,  geeond,  that  she  whs  free  from  all 
fault  contributing  to  the  result.  It  appears  that  the  stone  had  been  leaning 
against  the  fence  for  three  or  four  montlis,  and  that  plaintiff  had  seen  it  dur- 
ing that  time  in  the  dangerous  condition  that  it  stood.  On  the  day  of  the 
acddent,  the  plaintiff,  while  playing,  used  the  stone,  as  she  expressed  it,  for 
the  purpose  of  playing  piano,  and  continued  around  it,  knowing  the  danger- 
ons  condition.  There  was  no  evidence  authorizing  the  jury  to  find  that  the 
plaintiff  observed  tliat  degree  of  care  and  caution  whitfi  the  law  imposes.  If 
she  bad  been  an  adult,  therefore,  it  would  have  been  the  duty  of  th«  court  to- 
dismiss  the  complalut.  Does  a  different  rule  apply  because  the  pluinttfl  was 
s  girl  only  11  years  of  age?  An  infant  of  tender  years  is  not  expected  to- 
exercise*  the  same  care  and  caution  which  is  required  of  a  person  of  more 
advanced  age,  so  Uiat  it  frequently  becomes  a  question  tor  the  Jury  whether 
tlte  child  exercised  that  degree  of  care  and  caution  whlcli  should  be  required 
and  expecteil  from  it.  In  the  case  of  Wendell  v.  Railroad  Co,,  91  N.  Y. 
420.  the  plaintiff's  intestate,  a  boy  of  7  years  of  a^^e,  was  held  to  have  been 
gallty  of  negligence;  it  appearing  that  he  was  a  bright,  aetive  boy,  capable  of 
anderstanding  the  peril  of  tbe  sttuution  which  he  redtlessly  encountered,  re- 
■ulUng  in  his  death.  In  the  Hej/noldt  Caae,  58  Y.  248,  a  bright  and  intel- 
ligent boy.  13  years  old,  was  killed  while  crossing  a  railroad  track.  The 
plaintiff  was  unable  to  sliow  that  his  Intestate  observed  that  care  which  was- 
required  of  a  person  crossing  a  railroad  track,  and  the  court,  having  under 
consideration  the  distinction  which  thh  law  makes  between  those  who  are  mi 
Jurii  and  non  sutjwtut  held  tliat  plaintiff  should  have  been  nonsuited.  In 
the  ease  of  Tttaker  v.  HaUroad  Co.,  124  N.  Y.  S08,  26  N.  E.  Bep.  916,  the 
plaintiff's  intestate,  a  boy  12  years  old.  intelliifent,  accustomed  to  attend 
schocd,  was  held  guilty  of  negligence,  and  that  plaintiff  should  have  been  non-- 
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snlted.  The  fact  thiit  the  girl  Lena  Schmidt  was  11  years  of  age,  attended 
school,  Sunday  school,  nnd  church,  seems  to  bring  this  case  within  tlie  rule 
of  the  cases  before  cited.  Aside  from  the  evidence  of  the  girl's  age,  no  fact 
was  adduced  to  show  that  she  was  not  as  well  qualifled  to  understand  and 
appreciate  the  danger  which  overtook  her  as  an  adult.  At  wliat  age  an  in- 
fant's responsibility  for  negligence  is  presumed  to  commence  is  not  a  quesUoa 
of  fact  for  the  jury;  it  is  a  question  of  law  for  the  court  The  compiaiot 
should  therefore  have  been  dismissed. 
For  these  reasons  tlie  judgment  must  be  reversed. 

Ehrlich,  G.  J.,  concurs. 

FiTZSiuoNS,  J.,  {eoncurrinff.)  In  this  action  it  was  plaintiff's  duty  to 
establish  negligence  on  defendants*  part  ami  freedom  from  contributory  neg- 
ligence on  her  own  part.  The  pleadings  admit  tliat  at  the  time  plaintiff  was 
hurt  defendants  were  the  owners  of  the  premises  described  in  the  complaint, 
but  there  Is  nothing  In  the  pleadings  or  testimony  to  show  that  the  defend- 
ants I'etained  and  had  under  tlielr  contrcd  the  yard  of  said  premises.  Tot 
aught  that  appears,  the  yard  may  have  been  rented  to  the  Lieber  family*  who 
rented  the  basement  and  floor  above  the  same,  and  under  their  control.  The 
-entrance  to  the  yard  could  apparently  be  obtained  only  by  going  into  and 
through  the  part  of  the  house  rented  to  tiie  Llebers.  Before  the  plaintiff 
could  recover,  it  was  her  duty  to  establish  an  obligation  on  defendants*  part 
to  keep  the  yard  free  from  dangerous  tliln;;s.  No  such  obligation  devolved 
upon  them  unless  they  retained  control  of  the  yard,  after  renting  the  prem- 
ises as  shown  by  the  testimony.  We  cannot  asBiime  that  they  retained  such 
control.  It  was  plaintiff's  duty  to  prove  it.  Having  failed  to  do  so,  I  think 
that  the  trial  Justice  erred  in  liis  refusal  to  grant  the  motion,  made  bydtfend- 
imts*  counsel  »t  the  close  of  plaintiff's  testimony,  to  dismiss  the  complaint 
upon  ttie  ground  that  the  plaintifT  failed  to  prove  or  allege  any  breach  of  duty 
from  the  defendants  to  the  plaintiff,  by  reason  of  which  she  was  injnred. 
Besides,  I  think  that  the  testimony  shows  that  plaintiff  was  guilty  of  con- 
tributory negligence,  granting  that  defendants  were  guilty  of  negligence. 
The  plaintiff  at  the  time  she  was  injured  was  between  10  and  11  yearn  of  age. 
Her  testimony  shows  that  she  is  a  bright,  intelligent  child,  and  apparently 
her  counsel  thought  that  she  possessed  an  accurHte,  reliable  judgment,  and 
was  a  discerninK  person,  for  she  testified  in  answer  to  his  questions  **that  she 
did  not  know  that  tlft  stone  as  it  stood  was  dangerous, "  and  many  other 
statements  made  by  her  sliow  that  she  is  mqre  than  ordinarily  intelligent 
Under  the  circiimstitncra,  she  had  the  capacity  for  forming  a  judgment  as  to 
the  probable  results  of  her  actions;  and,  if  she  exercised  bad  judgment  oon- 
.cerning  the  same,  she  must  put  up  with  the  consequence,  just  as  if  she  were 
an  adult  person.  Upon  this  phase  of  the  case  her  testimony  shows  that  she 
saw  how  the  stone  stood  "right  up  straight"  against  t)ie  fence,  and,  notwith- 
standing this  fact,  she  put  her  foot  between  the  fence  and  the  stone,  and 
was  playing  on  and  around  the  stone,  when  it  fell,  Injuring  her.  In  view  <jt 
the  fact  that  the  testimony  shows  that  the  stone  stood,  as  plaintiff  found  it 
immediately  prior  to  its  fnll  upon  her,  for  four  months,  uud  even  her  own 
mother  saw  it  in  thht  position  lor  some  weeks  prior  to  that  time,  it  proves,  I 
think,  that  it  was  not  in  n  dangerous  position,  and  was  only  made  so  and 
caused  to  fall  over  by  plaintiff's  interference ;  and  therefore,  I  think  that  plain- 
tiff was  guilty  of  contributory  negligence,  which  of  course  absolves  defend- 
ants from  all  liability  to  her.  Besides,  she,  having  seen  the  po3itton  of  the 
stone,  was  In  a  position  to  know  whether  or  not  its  position  was  daneeroas, 
if  she  deemed  it  safe,  when  really  it  was  dangerous.  She  did,  and  thereby 
used  bad  judgment.  Hhe  must  suffer  the  consequences  of  her  rash  act.  Ths 
complaint  should  have  been  dismissed,  upon  the  ground  of  contributory  neg- 
ligence on  plaintiff's  part.   For  these  reasons  the  judgment  must  be  reversed. 
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Ferrt  «.  Erie  Transfer  Co. 
•  (City  Court  of  New  York,  General  Term.   Movembap  35, 1893.) 

KOKIIQIT  CORPOItl.TIO?T8— ACTIOK  BT  KOITRBBIDBNT — WhBN  MA.iyTl.INl.BLB, 

Ck>de  Civil  Froa  %  1790,  provides  'that  aa  action  against  a  foreign  oorporation 
maj  be  maiatalned  b7a  ooareaident  only  ia  cases  (I)  wbore  tbe  action  is  to  re- 
cover damasea  for  the  breach  of  a  contract  made  within  the  state,  or  relating  to 
property  wltoia  the  state  at  the  time  of  the  making  thereof:  (3)  where  it  is  to  re- 
oover  real  property  witlitn  the  state  or  a  chattel  replevied  within  the  state:  (8) 
where  the  cause  of  action  arose  within  the  state,  except  where  the  object  of  the 
aotloQ  is  to  afleot  the  title  to  real  property  situated  within  the  state.  Meld  that, 
in  the  atMenee  of  a  special  agreement  for  payment  wltbio  the  state,  a  nonresident 
cannot  ntaintala  an  action  In  this  state  for  services  afntiust  a  foreign  corporation 
on  a  oontraot  made  at  defendanVa  htnne  offloa,  though  ttaa  aervicaa  were  perfonned 
In  tbis  state. 

Appeal  from  trial  term. 

Action  bj  Oliver  H.  Perry  against  the  Erie  Transfer  Company.  Plaintiff 
bad  judgment,  and  defendant  appeals.  Reversed. 

For  decision  of  the  general  term  of  the  common  pleas,  on  appeal  by  defend- 
ant from  B  judgment  of  the  general  term  of  the  city  coait»  aee  19  N.  Y. 
Supp.  239. 

Argaed  before  Fitzsimons  and  NEWBiiBaER,  JJ. 

Andrew  WeaUj/  Kent*  tor  appellant.  Strong  A  Cadtealader,  for  respond- 
lent. 

FrrzsiHONs,  J.  The  plaintiff  is  a  resident  of  New  Jersey.  The  defendant 
is  a  New  Jersey  corporation,  having  an  office  in  this  city.  The  plaintiff,  who 
is  a  truckman,  contracted  with  defendant  In  bis  office  In  Jersey  City  to  fur- 
nish defendant  with  horses  and  trucks  as  required.  The  principal  part  of 
the  trucking  was  done  In  tbis  city.  Plaintiff  sues  for  trucking  done  In  the 
months  of  September  and  October,  1890.  Defendant  submitted  no  testi- 
mony, and  by  direction  of  the  court  the  jury  rendered  a  verdict  for  plaintiff 
for  S281.98.  At  the  close  of  plaintiff's  case,  defendant  moved  to  diuniss  the 
complaint  on  the  grounds  that  the  court  had  no  jurisdiction ;  that  the  plaintiff 
could  not  maintain  the  action,  because  be  was  a  nonresident  and  the  defend- 
ant a  foreign  corporation ;  that  plaintiff  had  not  sliown  that  the  contract  of 
hire  was  made  in  New  York,  or  that  there  was  any  agreement  that  the  price 
should  be  paid  In  New  York  city, — which  motion  was  denied.  In  denying 
this  motion,  we  think  that  the  trial  justice  erred.  Tlie  contract  of  hiring 
was  entered  into  in  Jersey  City,  and  the  defendant  was  not  bound  to  pay  for 
sucb  hiring  in  this  city,  not  having  contracted  to  pay  here.  Therefore  it 
seems  to  us  clear  that  the  contract  having  been  made  in  New  Jersey,  its 
breach,  If  any,  must  have  occurred  there,  and  the  plaintiff  and  the  defendant 
troth  being  residents  of  that  state,  this  court  has  no  jurisdiction  of  this  ac- 
tion, it  not  being  included  in  section  1780^  of  the  Code  of  Civil  Procedure. 
That  the  plaintiff  is  mistaken  in  his  statement  that  the  allegations  in  his  com- 
plaint, to  the  effect  that  it  was  expressly'  or  Impliedly  agreed  that  the  de- 
fendant should  pay  for  said  hiring  in  the  city  of  New  York,  is  not  denied. 
On  the  contrary,  the  defendant's  answer  positively  denies  that  allegation,  and 

iThe  section  provides:  "An  action  against  a  foreign  oorporation  may  be  maintained 
by  a  resident  of  the  state,  or  by  a  domestic  corporation,  for  any  cause  of  action.  An 
action  against  a  foreign  oorporation  may  l>e  maintained  by  another  foreign  corpora- 
tion, or  by  a  nonresident^  in  one  of  the  following  cases  on'  f :  (1)  Where  the  action  is 
brought  to  recover  dam^es  for  the  breach  of  a  coutracti  made  within  the  state,  or  re- 
lating to  property  situated  within  the  state,  at  the  time  of  the  making  thereof.  (2) 
Where  it  is  brought  to  recover  real  property  sitnated  within  ttie  state,  oracbatt^ 
which  Is  replevied  within  the  state.  (8)  Where  the  cause  of  action  arose  within  the 
state,  except  where  the  object  at  the  action  is  to  affect  the  tiUe  to  real  proper^  situ- 
ated wltlumt  the  state." 
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therefore  plaintiff  was  required  to  prove  the  same,  that  being  a  natatal  ^1«> 
gHtioD.  which  he  failed  to  do.  Tho  cumplalnt  should  have  been  diamlated. 
Judgment  is  therefore  reversed. 


OoxxxHS  9t  aU  V.  North  Sidx  Pub.  Co. 

(Ctty  Court  vf  Neu  York,  etetwral  Term.  Nomnlier  SB,  I8BIL) 

Pludikos— AirswBH— SnmoniioT. 

The  answer.  In  sn  action  against  a  eorporatioD,  wherein  defendant,  after  adnlt- 
ttng  fte  organisation,  "alleges  that  it  has  no  knowledge  or  Information  sufficient  lo 
form  a  belief  as  to  the  truth  of  alt  the  otiier  allegatloDs  contained  In  said  em- 
plaint,  **  Is  Insnffldent,  under  Code  Ciril  Proo.  f  SOO,  reaolrlng  an  answer  to  cdo- 
tBin  **a  general  or  speoal  denial  of  eaoh  material  allegauon  of  the  oomplaint  oon- 
troverted  by  defeauat,  at  of  any  knowledge  or  information  thereof  aofieleak  to 
form  a  belief. " 

Appeal  from  trial  term. 

Action  by  W.  Newton  Gollina  and  another  against  the  North  Side  Pub- 
lishing Company.  Plaintiffs  had  Judgment,  and  defendant  appeals.  At- 

firmtKl. 

Argued  before  Ebrlicb,  0.  J.,  nnd  Pitzsihons  and  Nemtbusqer,  JJ. 
William  Q.  MoGrea,  for  appellant.   Douglas  A  Minton,  for  respondents. 

FiTZsiMONS.  J.  This  is  an  action  for  the  price  of  printing  inks,  amount- 
ing to  ftl78.66,  all  unpaid,  except  931.25,  which  was  paid  by  advertising 
done  for  plaintiffs.  The  plaintiffs  demand  judgment  for  btdance.  S147.41. 
The  answer  admits  incorporation  of  defendant,  and  then,  further  answering, 
"alleges  that  It  has  no  knowledge  or  information  safflcient  to  form  a  belief 
as  to  the  truth  of  all  the  other  allegations  conttilned  in  said  complaint.'' 
Plaintiffs  moved  for  judgment  on  tlw  pleadings,  which  was  granted,  on  the 
ground  that  the  answer  was  frivolous.  From  the  order  entered  thereon  Uiis 
appeal  ia  taken. 

The  Code,  §  SOO.reqnlres  an  answer  to  contain  "a  general  or  speciflc  denial 
of  each  material  allegation  of  the  complaint  controverted  by  the  defendant, 
or  of  any  knowledge  or  Information  thereof  sufflcdentto  form  a  belief."  The 
answer  of  the  defendant  herein  clearly  does  not  controvert  each  material  aU 
legation  of  the  complaint,  as  required  by  the  Code.  It  only  alleges  tliat  the 
defendant  has  no  knowledge  or  Information  sufficient  to  form  a  iMtief  as  to 
the  trulh  of  hII  such  allegations.  Under  such  a  form  of  pleading  the  defend* 
ant  might  huve  knowledge  of  all  the  allegations  of  a  complaint  except  one, 
an<l  yet  his  answer  would  be  literally  correct.  Such  a  conjunctive  denial  it 
bad,  and  not  authorized  by  the  Code.  If  a  defendant  has  knowledge  or  in- 
formation of  the  material  allegations  of  the  complaint,  the  Code  requires  bim 
to  deny  each  allegation  controverted  by  him,  and  the  fact  that  he  claims  to 
have  no  knowledge  or  information  sufficient  to  form  a  belief  does  not  relieve 
him  from  saying  so  concerning  each  and  every  allegation  which  he  so  wishes 
to  controvert.  I  think  that  the  proper  form  nf  a  denial  such  as  the  defend* 
ant  adopted  should  read:  "The  defendant  alleges  that  lie  has  no  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the  truth  of  each  allegatioo 
contained  in  the  complaint." 

The  order  appealed  from  laaffirmed,  with  costs.  AH  concur. 


Katz  tt  a2.  fi.  AxnELDw 
iCttu  Court  Forft,  General  Tsrmm  Novomber  K,  18B1) 

Raw  TRiAir-NEWLT-DiscovBREn  Enncxcn. 

I'apers  diligently  searched  for,  but  not  found  nntll  after  trial,  are  neiriy-dls- 

covered  evidence.   Newbuuqkb,  J.,  disseotiog. 
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Ai^wal  from  special  term. 

Action  fay  Bernard  Kntz  and  another  againit  Catharine  Atfldd,  admlnis* 
tratrix,  etc.,  of  Patrick  H.  Atfield,  deceased.  From  an  order  denying  a  mo- 
Uon  tat  a  new  trial  on  ttie  groand  of  newly-disooTered  evidence,  pliiintifls 
■ppeaL 

For  former  report,  see  17  K.  7.  Supp.  447. 

Argaed  before  BmtucH,  G.  J.,  and  Fitzsimohs  and  Newboboeb,  JJ. 
Smrff  DaOg,  Jr,,  tor  ai^lants.   Sdward      8.  Johmon,  tor  respond- 
ent. 

FiTzsmoNS.  J.  In  the  event  of  tiie  payment  by  appellants*  counsel  of  the 
costs  imposed  by  the  order  of  Mr.  Justice  McCarthy  and  the  general  term 
reversing  said  order,  I  think  that  the  interests  of  justice  require  that  a  new 
trial  should  be  bad  herein.  It  appears  that  the  pliiintifiTs  diligently  searched 
for  and  were  unable  to  find  the  delivery  receipts  alleged  to  have  been  signed 
by  Atfield  until  after  the  trial.  This  is,  in  a  sense,  newly-discovered  evi. 
dence,  particularly  under  the  circumstances  of  this  case.  The  SHino  thing 
may  be  said  of  witnesses  whose  testimony  plaintiffa  were  unable  to  procure 
at  the  trial.  The  fact  that  they  refuse  to  make  Hlfldavits  setting  forth  their 
knowledge  is  shown,  and  therefore  It  is  impossible  to  submit  them,  because 
they  refuse  to  malte  the  same  under  such  circumstances.  It^would  be  unjust 
to  deny  a  new  trial  for  the  reason  that  such  affidavits  are  not  submitted  to  us. 
We  do  not  believe  that  the  appellants  suffered  any  surprise  at  the  trial,  ex< 
cept  snch  as  is  osnally  experienced  by  counsel  and  their  clients  upon  the  ren- 
dition of  an  adverse  verdict.  Order  appealed  from  reversed,  upon  condition 
that  the  general  term  costs  and  all  motion  costs  imposed  and  still  unpaid  be 
paid  within  five  days  alter  entry  of  order  herein.  If  these  conditions  are  not 
satisfactory,  and  not  complied  with,  then  said  order  is  afBrmeU,  with  costs. 
Settle  order  upon  notice. 

EiiBUon,  0.  J.,  concurs  in  the  resnlU 

KfiWBUKOEB,  J.,  {dissenting.)  I  cannot  concur  with  my  associates  in 
the  conclusion  they  have  arrived  at.  This  court  has  heretofore  determined 
(  Whitney  v.  8axe,  [City  Ct.  N.  Y.]  2  N.  Y.  Supp.  653)  that  a  new  trial  will 
not  be  granted  unless  the  new  evidence  has  come  to  the  knowledge  of  the 
applicant  since  tiie  trial,  and  that  it  was  not  owing  to  the  want  of  due  dili- 
gence that  it  was  not  sooner  discovered.  An  examination  of  the  record  clearly 
shows  that  the  plaintiff  has  not  brought  himself  within  the  rule  laid  down  in 
the  foregoing  case.   The  order  appealed  from  should  be  affirmed,  with  coats. 

Zm  V.  EiNsTEiK  et  al. 

(CUv  Court  cf  Nea  TorTt,  Oeneral  Term.  November  25, 1893.) 

Sbav  Anwaifr— Haribs  or  Rboord^-Pkitial  or  Kkowudoi  or  IirroiuiiTiox. 

"Where  the  material  allegationi  of  the  omplidiit  oonslat  of  facts  of  record  Id  the 
conrt  where  the  aotlon  Is  pending,  an  answer  merely  denying  knowledfre  or  ld- 
formatlOD  of  such  facts  la  properly  stricken  out  as  sham,  sioce  the  records  are 
open  to  Inspection,  and  ignorance  thereof  la  iuteDtionol.  Kewoubobk,  ,  dissent- 
ing. 

Appeal  from  special  term. 

Acilon  by  Bernard  Zivi  against  Ellas  Einstein  and  Louis  Nelke  to  recover 
the  amount  doe  plaintiff  on  a  judgment  against  a  full-liability  corporation  in 
which  defendants  are  stockholders.  From  an  order  sustaining  a  motion  to 
strike  out  the  answer  as  sham,  defendants  appeal.  Affirmed. 

Argaed  before  Ehrlich,  C.  J.,  and  Fitzsiuons  and  Newbtjroer,  J  J. 

Toumtendt  Pj/ett  A  Sinstein,  for  appellants.  Jame$  Murphy,  for  respond- 
ent. 
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Ehrlich,  C.  J.  The  action  is  agninat  the  defendants  aa  stockholders  in  » 
domestic  corporation  formed  ander  chapter  611  of  the  Laws  of  1875,  as  a 
full-liabitlty  company.  The  complaint  alleges  the  recovery  of  a  judgment 
against  the  company  in  this  court,  together  with  the  issuing  and  return  of  an 
execution  thereon  unsatisfied.  The  defendants  denied  any  knowledge  or  in- 
formation as  to  the  facts  of  the  Judgment  and  execution,  and  rested  on  this 
form  of  denial  for  a  defense.  The  plaintiff  proved  the  facts  disputed,  by  at- 
fidavit  and  by  the  records  themselTes.  and  moved  to  strike  out  the  iinswer  as 
sham.    The  motion  was  granted,  and  the  defendants  appealed  from  the  order. 

The  matters  in  dispute  consisted  of  court  records  open  to  public  inspection, 
and  the  ignorance  thereof  by  the  defendants  was  intentional.  Such  pleas  are 
not  encouraged.  MeLean  v.  Bleotrio  Co.,  (Super.  N.  Y.)  19  K.  Y.  Sapp. 
906.   And  the  order  made  was  right,  and  must  be  afflrmed,  with  costa. 

FrazamoHa*  J.,  concurs. 

I^E^VBtTBaKB.  J.,  {dissenting.)  This  is  an  appeal  from  an  order  striking 
out  defendants'  answer  as  sham.  The  denials  in  the  answer  herein  are  sut>* 
stantially  general  denials  of  material  allegations  of  the  complaint,  and,  though 
false,  cannot  be  stricken  out  as  sham.  The  case  of  McLean  v>  Slectrie  Co., 
(Super.  N.  Y.)  19  N.  Y.  Supp.  906,  referred  to  by  my  associates,  was  a  case  in 
which  tbeansw^r  W)is  stricken  out  as  frivolous,  and  not  as  being  aham.  The 
order  appealed  from  should  therefore  be  reversedp  with  costs. 


Ztvt  V.  BixBTBix  01  aL 
(City  court  qf  New  York,  Qeneral  Turm.  Novamber  26, 189&) 
Appeal  from  special  term. 

At-.tion  by  Barnard  Zivi  affalnst  Ellas  Einstein  and  Lonia  Nelln  to  reoover  theaakOOBt 
due  plainuff  on  a  Judgment  against  a  f ull-iiabUltj  corporation  In  which  datandaats  are 
stockholders.  From  a  Jadgment  for  plaintiff  entered  on  an  order  strikloff  out  tliaii&- 
swer  as  staom,  defendants  appeaL  AlQrmed. 

ATgoed  before  Ehruct.  0.  jr.,  and  Pintsmom  and  NawBraeaa,  JJ. 

Toumsend,  Dyett  A  Slnstefn,  lot  appellants.  Jama  Jfurphv,  tor  Teapondeat 

Ehrlior,  C.  3.  The  Judgment  entered  herein  must  be  afBrmed,  with  coats,  on  opla- 
ion  filed  this  di^  on  affirming  ttte  order  her^n.  80  N.  T.  Bopp.  SItt. 

Fmsnnma,  J.,  ooacnrs. 

Newburoer,  J.,  {dUaentltig.)  The  Judgment  entered  beralD  shoDld  be  asretse^ 
with  <M»t8,  OB  osbilon  filed  this  dar  1^  me,  on  the  wmeal  bom  the  order  herald  MBi 


Harrison  t>.  Yeruont  Manoahese  Co. 

(Cttw  Court  of  New  York,  General  Term.   December  7, 1893.) 

L  CORPOnATIOKS— LlASmTT  TOB  CONTKICTS  BBFOSB  ELECTION  OF  OFFICERS. 

A  corporation  Is  liable  for  serrloes  rendered  at  the  request  of  its  iDoorporatora, 
■ooD  after  the  granting  of  the  charter,  whether  its  offloers  have  heen  elected  or  noL 
Bt  QuBBTiONS  OF  Fact — Findibo  bt  Codbt. 

Where  dofendant  moves  to  dismiss  at  the  close  of  a  ease,  and  platnUff  also  mow 
for  a  direction  In  his  favor,  the  question  whether  defendant  la  liable  becomes  one 
of  fact  'or  the  court. 

Appeal  from  trial  term. 

Action  by  Robert  L.  Harrison  against  the  Vermont  Manganese  Gompaqy. 
Judgment  for  plaintiff.   Defendant  appeals.  Affirmed. 
Argued  before  MoOown,  Van  Wtgk,  and  McCarthTi  JJ. 
X.  /f.  8mtth,  for  appellant.   Mobert  X.  Harrison,  pro  m. 

McCarthy,  J.  Thta  ia  an  appeal  from  a  judgment  entered  in  favor  of  the 
plaintiff  against  the  defendant  for  Uie  sum  of  9276.78,  and  is  for  services 
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daiTued  to  have  been  perfonned  hj  the  plaintiff  in  tiie  month  of  September* 
l»ti9»  for  the  d^endant.  The  defendant's  orpinizatlon  sprang  into  exletenee 
in  March  or  April,  1889,  that  being  the  date  of  Uie  charter  under  which  the 
incorporators  met.  The  purposes  of  the  organization  are  fully  set  out  in  the 
evidence.  Among  its  incorporators  were  w.  W.  Flanagan,  (who  was  also 
connected  with  another  company;)  a  Mr.  Russell  P.  Hoyt,  who  was  elected 
its  president  shortly  after  the  first  meeting  of  the  incorporators;  and  a  Jiinies 
Gwatklut  another  incorporator,  who  was  secretary.  About  August  27, 1889, 
at  the  request  of  some  of  these  incorporators,  the  plain  tiff  directed  to  call  a 
meeting  of  the  shareholders  of  the  defendant,  which  was  done  by  the  plain- 
tiff, and  such  meeting  took  place  on  September  16, 1889,  and  the  organization 
thai,  so  far  as  Uie  election  of  Its  otScers  and  the  performance  of  aume  other 
routine  business,  was  completed.  Defendant  had  from  the  time  of  the  grant- 
ing a£  the  charter  become  a  corporation  for  all  intents  and  purposes,  lis  in- 
corporators  would  be  liable  from  that  time  for  all  acts,  whether  it  bad  a 
president  or  other  officer.  The  offlcere  are  only  the  medium  through  which 
it  acts,  and  the  incorporators  could  delegate  its  power  to  any  of  its  members, 
or  require  all  to  act  together.  The  services  performed  were  cleaily  for  tlie 
benefit  of  the  defendant,  and  were  accepted  by  its  incorporators.  Hooker  v. 
Bank,  30  N.  Y.  83.  It  was  on  the  ttuthority  of  all  the  otllcers.  The  defend- 
ant having,  by  his  motion  to  dismiss  at  the  close  of  the  cnse,  left  the  matte)^ 
with  the  court,  and  the  plaintiff  thereupon  having  moved  for  a  direction  in 
his  favor,  the  question  became  one  of  fact  for  the  court.  l<'rom  the  evidence 
in  the  case  we  ilnd  no  error,  and  think  the  judgment  was  properly  rendered 
in  favor  of  the  plaintiff,  and  therefore  should  be  affirmed,  with  costs.  All 
concur 


Db  Cbbnea  v.  Gobnell  et  dl. 

(CUy  Court  of  Kew  York,  Oeneral  Term.  December  7. 1893.) 

Cmtcat  AifD  UsAOi— To  Modiit  Cohtraot. 

Where  the  making  of  a  contract  ia  admitted,  and  the  contract  Is  free  from  any 
ambiguity  or  doabt  as  to  the  meaninfT  of  tho  language  used  therein,  evideooe  of  an 
alleged  custom  of  trade,  to  modify  the  written  agreement,  la  properly  excluded. 

Appeal  from  trial  term. 

Action  by  Albert  de  Cernea  against  Unsselt  K.Cornell  and  Theodore  H. 
Ward  to  recover  for  loss  sustained  througli  the  violation  of  a  contract. 
From  a  judgment  in  favor  of  plaintiff,  entered  on  a  verdict  directed  at  the 
trial,  defendants  appeal.  Afilitmed. 

The  plaintiff,  doinf^  business  in  the  city  of  Philadelphia,  Pa.,  under  the 
name  or  Albert  de  Cerne:i  &  Co.,  entered  into  a  written  agreement  with  de- 
fendants, who  constitutfd  the  Arm  of  Cornell  AWard,  in  the  city  of  New 
York.  The  agreement  was  executed  on  the  part  of  the  defendants  by  their 
agent,  E.  P.  Arnold,  and  was  as  follows: 

"Philadelphia,  Dec.  28th,  1891. 

"Jfeffm.  Cornell  and  Ward,  150  Duane  Street,  New  York  C«y— Dear 
Sirs:  Please  make  and  ship  us  at  once  1,000  reams  of  20x80  light  bakers* 
straw  paper.  16  lbs.  to  100  sheets;  to  be  put  up  in  5-ream  bundles.  Price  to 
be  19c.  per  ream,  f.  o.  b.  Philadelphia,  less  2%  cash,  ten  days  from  delivery. 
Paper  must  be  in  every  respect  equal  to  sample  submitted  by  your  repre- 
sentative. Mr.  £•  P.  Arnold. 

"Yours,  very  truly, 
"(Dictated.)  Albert  de  Gebmba  ft  Co. 

"Accepted  by  E.  P.  Arnold,  representing  Cornell  &  Ward." 

i Being  plaintiff's  Exhibit  A.) 
)efendants  failed  to  deliver.   Plaintiff  made  demand,  which  was  refused 
He  thereupon  went  Into  open  market,  and  purchased  the  paper  at  88  cents 
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per  ream,  a  haa  of  $190  on  the  qtiantitj  named  in  the  contract,  at  the  price 
named  therein.  The  defendants  In  tht*ir  answw  adroit  substantiaUy  alt  Uie 
material  allexattona  of  the  complaint,  and  for  a  defense,  by  way  of  avoidance, 
allege  that  the  execution  of  the  contract  wan  procured  by  fraud  on  the  |«rt 
of  plaintiff,  and  further  set  up  an  alleged  custom  of  tr.iUe  to  modifr  ilw 
written  agreement,  and  allej^e  "that  said  pbiintiti  fraudulently  procuretl  said 
Arnold  to  sign  «ald  writing,  knowing  that  it  did  not  contain  said  terms  pi^ 
viously  agreed  upon,  and  with  the  Intent  to  deceive."  After  the  testimony 
was  closed,  plaintifiTs  attorney  asked  the  trial  justice  to  direct  a  verdict  for 
the  plaintiff.  "The  Court.  The  defendants  seek  to  avoid  a  contract  signed 
by  them,  and  seek  to  avoid  the  responsibility,  on  the  ground  that  they  did 
not  read  the  contract.  That  is  no  defense.  I  tlierefore  instruct  you  to  fiiul 
a  Tenliot  for  the  plaintiff  for  the  sum  of  9190.  DefendanW  Attorwj/.  I 
ask  your  honor  to  let  the  case  go  to  the  Jury  on  the  question  of  fraud  oa  tlH 
part  of  the  plaintiff  in  procuring  the  defendants'  agent  to  aign  that  contract 
Motion  denied.   Exceptions  taken." 

Argued  before  McGown,  Vak  Wtck,  and  McCaktht.  JJ. 

Ketws    Todd,  for  appellants.   Edward  Well$f  Jr.,  for  respondent 

McGowN,  J.  The  making  of  the  contract  (plaintiff's  Exhibit  A)  was  ad- 
mitted, and  the  defense  set  up  was  that  the  contract  in  question  was  drawn 
in  reference  to  a  certain  trade  custom,  and  that  the  said  plaintiff  fraudii- 
lently  procured  Arnold,  the  representative  of  the  defendants,  to  aign  the  con- 
tract, knowing  that  it  did  not  contain  the  terms  previously  agreed  upon,  and 
with  the  intent  to  deceive  said  Arnold.  The  defendants  sought  to  introduce 
evidence  of  the  existence  of  such  trade  custom,  which  evidence  was  pro|>erly 
rejected  by  the  tritd  justice.  The  contract  in  question  was  clear,  unequivo- 
cal, and  free  from  any  ambiguity  or  doubt  as  to  the  meaning  of  the  language 
therein  used.  The  size  of  the  paper  was  therein  stated  to  be  20x30  inches, 
thus  clearly  indicating  the  size  of  the  paper  ordered  and  required  by  tbe 
plaintiff,  and  there  is  no  evidence  of  any  conversation  between  the  parties, 
at  the  time  of  or  prior  to  the  signing  of  the  contract,  wherein  paper  of  the 
size  i>f  15x20  was  mentioned  or  referred  to.  There  was  no  evidence  of  any 
fraud  on  the  part  of  the  plaintiff  in  procuring  Arnold's  signature  to  the  con- 
tract to  be  submitted  to  the  jury,  and  no  errors  committed  by  the  trial  jus- 
tice in  the  rulings  made  by  him.  Judgment  appealed  from  must  be  affirmed, 
with  costs  to  the  plaintiff  and  respondent. 


Walbridob  et  at.  o.  Orahak. 
(Cftv  Court     New  Tork^  Oeneral  Term.  December  7,  USL) 

APPSAL— RBVIBW— EVIDSKCB. 

Where  no  motion  was  made  for  a  consalt,  or  for  a  verdict  for  defendant,  aorex- 
oeptloD  tokeo  to  tbe  Judge's  cborse,  tbe  averruUnR  of  the  motion  for  m  now  trial 
on  the  ground  that  the  verdict  for  plaintiff  was  against  the  w^ht  of  arbleaet 
will  not  be  disturbed  on  appeal. 

Appeal  from  trial  term. 

Action  by  George  O.  Walbridge  and  others  against  James  F.  Graham  for 
goods  sold  and  delivered.  From  a  Judgment  rendered  tm  plainttfEit  defend* 
ant  appeals.  Affirmed. 

Argued  before  MoGown^  Van  Wyck,  and  MoCARTnY.  JJ. 

Hi-oohe  <£-  Brooke,  for  api>6llant.  Abraham  ffru&er,  for  respondents. 

MoOabtht,  J.  This  action  was  brought  for  goods,  wares,  and  merchan- 
dise sold  and  delivered  to  the  defendant  on  and  between  April  21.  1S91.  and 
October  31, 1891,  of  the  value  of  •1.539.83,  on  account  of  whioh  was  paid  tbs 
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aum  of  Sl,300,«leaviDg  due  and  owing  to  plaintifls  from  defoDdant  the  sum 
of  9239.33,  with  interest  from  October  31,  1891.  The  defendant,  by  bis  an- 
swer. HdmitB  as  follows,  to  wit:  "That  on  and  between  the  Slat  dayuf  April, 
1891,  and  October  31,  1891.  the  pluintifTs  performed  certain  work  and  labor, 
and  supplied  certain  material,  but  denies  that  the  same  Wiis  worth  $1,539.33, 
or  that  that  amount  was  agreed  upon  between  the  piiities.  and  denies  that 
any  sums  whatsoever  are  due  on  account  of  such  goods  and  services:  and 
the  defendant,  further  answering,  avers  substantially  lo  the  effect,  tbat  the 
worlE,  services,  and  materials  furnished  by  the  said  plaintilTs  were  inferior  to 
that  agreed  upon  and  contracted  for."  The  plaintifiFs,  at  the  trial,  produced 
two  witnesses,  Geofge  0.  Walbridge,  one  of  the  plaintiffs,  and  Patrick  Flynn, 
an  employe  of  the  plaintiffs;  and  the  witnesses  produced  for  the  defense  were 
the  defendant  and  Frank  A.  Kirtland.  TJieir  testimony  constitntes  all  llie 
f  vidence  in  the  case.  The  kind  of  goods  sold  to  the  defendant  was  liretjlact 
gratings  and  seats,  maotels,  tiling,  and  wainscoting,  etc.  This  the  plaintiffs 
contracted  to  place  in  a  thoroughly  workmanlike  and  proper  manner,  and  to 
furnish  proper  and  suitable  maleriuls ;  and  whether  or  not  such  contract  was 
subetantialiy  complied  with  was  tiie  only  issue  presented  at  the  trial.  This 
case  involved  a  question  of  Tact,  and  was  fairly  submitted  to  the  jury,  who 
rendered  their  verdict  for  the  sum  of  $246.50.  Aftt-r  this  verdict  the  defend- 
ant's counsel  moved  for  a  new  trial,  on  the  ground  that  the  same  was  against 
the  weight  of  evidence,  and  upon  all  other  grounds  specified  in  section  999 
of  the  Code  of  Civil  Procedure,  which  was  denied,  and  exception  taken. 
Upon  the  trial  the  defendant  did  not  move  the  court  for  a  non-juit.  or  ask 
the  court  to  direct  a  verdict  for  the  defendant.  No  exceptions  were  taken  to 
the  judge's  charge.  We  find  no  errors  committed  on  the  trial,  and  the  judg- 
ment ahuuld  be  affirmed,  with  costs.   All  concur. 


Carlson  o.  Wimtekson. 
(Ctty  CmiTt  tif  Kew  Torh,  Oeneral  Term.  November  3S,  1882.) 
1.  Atpbal— Aevibv  ok  Facts. 

Where  an  appeal  Is  taken  from  a  Judgment  oa  a  verdtot,  and  the  case  does  not 
disclose  an  order  denying  a  motion  for  a  new  trial,  the  court  will  not  review  ao; 
questions  of  fact,  but  will  mer^y  look  to  see  if  any  errors  of  law  were  committed. 
'3.  Sahb— ORDca  DsrtTtxa  New  Tbial. 

A  statement  ia  the  ease  oa  appeal  that  there  was  a  motion  to  iM  aside  tlie  vei^ 
diet  is  not  equivalent  to  such  an  order. 
3.  Bequests  to  Chabob— Applicabilitt  to  Facts. 

Kequests  to  charge  which  are  ioapplicahle  to  the  proofs  presented  are  properlj 
refused,  though  they  may  be  correct  as  abstract  proposltloQB. 

Appeal  from  trial  term. 

Action  by  Louisa  Carlson  against  Maria  Louisa  Winterson.    Verdict  and 
judgment  fur  plaintiff.   Defendant  appeals.  Affirmed, 
Argued  before  iCuBLiCH,  C.  J.,  and  Fitzsimohs  and  Newburoeh,  JJ. 
B.  F.  BtUlard,  for  appellant.   H.  M,  Hitohinga,  for  respondent. 

Ebrlich,  C.  J.  The  case  on  appeal  does  not  disclose  any  order  denying 
the  motion  for  a  new  trial.  The  statement  in  the  case  of  a  motion  to  set 
tside  the  venlict  is  not  equivalent  to  an  order.  In  view  of  tJila  Coet,  the 
court  will  not  raview  any  questions  of  fact,  but  merely  look  to  see  if  any 
errors  of  law  were  committed.  Code,  g  767;  Bow  v.  V..  umnce  Co.,  4  Hun, 
133,  64  K.  Y.  236,  242;  Shrman  v.  Holh8ehm»  23  Hun.  273;  Mattheua  t. 
Jiei/berg,  68  K.  Y.  656;  Coafcley  v.  Mahar,  36  Hun,  159;  Hinman  v.  Still- 
mU,  84  Hun,  178;  Thurher  v.  Railroad  Co,,  60  N.  Y.  32t).  328.  We  have 
fiUled  to  discover  any  error  In  admitting  or  excltiding  evidence,  or  in  pass- 
ing  on  the  requests  to  charge.  Some  of  tiie  prunositiuns  were  c^^rreut  as  ab- 
stract principles,  but  inapplicable  to  the  stati*  of  the  proofs  preseuitHl.  The 
judgmeiU  appealed  from  must  therefore  be  adlnneJ,  with  costs.  All  concur. 
v.2Ufi.Y.8.no.l5 — 57 
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Fazob  v.  Chkdset  et  al, 

(Cttu  Court  of  Seu)  Toric,  Oeneral  Term-  December  7, 189L) 

Appial— Wbioht  of  Evidbncb. 

Where  the  issues  of  faot  are  fairly  and  clearly  stibinltted  to  the  Jury  Id  tiie  Ib- 
BtmcttoQsof  the  trial  Judge,  the  verdict  of  the  jaryOBconflioUng  evldeDoevlll 
not  be  disturbed  oa  appeal,  naless  the  verdlot  is  manifestly  against  the  v^ht  tt 
the  erldence,  or  unless  there  luw  Imsd  Improper  oondoot  on  the  part  of  the  jury. 

Appeal  from  trial  term. 

Action  by  David  S.  Paige  against  Nathan  A.  Ghedaey  and  another.  From 
a  judgment  recovered  against  blm  by  the  defendants  entered  npon  the  ver- 
dict or  a  jury,  and  from  an  order  denying  his  motion  for  a  new  trial,  plalntllt 
appoHls.  Afitrmed. 

PlaintiR  sued  to  recover  the  sum  of  8475.  an  alleged  balance  of  certain 
moneys  which  had  been  paid  Into  the  hands  of  the  defendants  as  the  proceeds 
of  a  certain  action  brought  by  the  plaintlfF  against  one  William  £.  Waring 
in  which  action  the  above  defendants  were  the  attorneys  for  the  ptaintlff; 
the  complaint  alleging  the  amount  to  have  been  found  and  agreed  apon  apon 
an  accounting  had  on  November  11, 1886.  The  defendants,  for  their  answer, 
denied  that  any  balance  was  found  or  agreed  to  be  due  to  the  plaintiff,  and 
set  up  a  counterclnim  for  85.689.MagHin8t  the  plaintiff  for  the  value  of  legal 
services  rendered  by  them,  as  attorneys  for  the  plaintiff  In  a  certain  acUoa 
brought  by  him  against  one  Frederick  W.  Wnring  and  one  John  Kellagber, 
for  the  recovery  of  certain  real  property,  and  for  which  services  said  plaintiff 
agreed  to  pay.  Upon  the  trial  the  following  stipulation  was  made  on  the 
I>art  of  the  plaintiff:  "It  is  stipulated  upon  the  part  of  the  plaintiff  tliat  if 
tlie  jury  Dud  the  derendanta  are  enUtled  to  their  coanterclaim,  as  s^  up  by 
them  against  the  plaintiff,  the  value  of  their  services  under  such  counter- 
claim shull  be  fixed  at  the  sum  of  65,639.54."  At  the  close  of  the  case  the 
same  was  submitted  to  the  jury,  who  rendered  their  verdict  for  the  defend- 
ants for  the  sum  of  05.639.54 on  their  counterclaim. 

Argued  before  HcGown,  Van  Wtcx,  and  McCarthy.  JJ. 

Louis  J.  ffrant,  for  appellant.  Henry  Norton,  {CharU$  8trmm,  of 
eoansel,)  for  respondents. 

MoGtoWN,  J.  It  is  conceded  by  the  plalntUTs  coansel  in  bis  brief  submit- 
ted that  there  were  but  two  issues  before  the  jury:  F(r§t.  Was  the  ptaintifl 
entitled  to  recover  the  #475?  Seoond.  Was  there  the  special  agreement  be- 
tween  the  parties  as  to  the  ejectment  suit*  following  the  aetion  for  the  award, 
as  set  np  In  the  counterclaim  ?  And  these  were  the  imly  iasnea  and  qnesUons 
of  fact  raised  by  the  pleadings  whli^  It  was  neceaaary  for  the  ju^  to  det«t^ 
mine  from  the  evidence  submitted  to  them.  The  jury  by  their  yenlict&DDd 
Against  the  contention  of  the  plaintiff,  aa  to  his  daim  tot  9475.  and  fooad, 
upon  the  first  Issue  above  mentioned,  that  the  plaintiff  was  not  entitled  to  re* 
cover  the  said  sum  of  9475.  At  the  request  of  plaintiff's  counsel,  the  trial 
Jastice,  after  concluding  bis  charge  to  the  jury,  further  charged  as  follows: 
**TMrd.  Before  the  jury  can  And  a  verdict  for  the  defendants,  they  mnstflnd 
that  the  plaintiff  agreed  on  November  11,  1886,  to  pay  them  a  proportionate 
sum  In  the  ejectment  suit,  namely,  85.689.54;"  thereby  expressly  instructiDg 
the  jury  to  pass  upon  the  second  issue  above  mentioned,  as  requested  by  plain- 
tiff's counsel.  The  Jury,  by  their  verdict,  fonnd  that  the  phiintiff  had  agreed 
to  pay  defendants  for  their  serviees,  and  rendered  tbeir  verdict  in  fkvot  of 
defendants  for  the  said  sum  of  •5.6S9.54,  which  plaintiff's  counsel  l^his 
Stipulation  conceded  to  be  the  value  of  defendants*  services,  in  case  the  jozy 
should  find  for  the  defendants  on  their  counterclaim.  The  trial  justice,  in 
his  charge,  fairly  and  clearly  aubmltted  the  case  to  the  jury.  We  have  ex- 
amined the  exceptions  taken  by  the  plaintiff's  counsel  to  the  rulings  made  tg 
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the  trial  justice  during  the  course  of  the  trial,  and  find  no  errors  which  re- 
quire  ^rrection.  The  jury  rendered  their  verdict  upon  evidence  somewhat 
conflicting,  yet  we  think  that  the  verdict  was  fully  justiSed  by  the  evidence, 
rrhe  policy  of  our  laws  tends  to  make  the  jury  the  sole  arbiters  of  conflicting 
evidence,  and  hence  their  verdict  ought,  as  a  rule,  to  be  accepted  as  cunclu- 
aively  establishing  the  disputed  questions 'they  are  called  upon  to  decide. 
IhB  jury  have  settled  the  facts  In  this  case  adversely  to  the  plaintiff,  and  we 
can  see  nogood  reason  why  we  should  disturb  their  verdict.  The  verdict  of 
a  jury  will  only  be  disturbed  when  it  la  clearly  against  the  weight  of  evidence, 
or  where  there  has  been  any  improper  conduct  on  the  part  of  tbe  jury  aflectr 
ing  the  impartiality,  regularity,  or  purtty  of  their  verdict.  The  judgment 
and  anal  order  appealed  from  must  be  afBrmed,  with  coats  to  the  respond- 
ents.  All  conoor. 


Faigs  f>.  Chedsey  et  ai. 

idly  Court  of  New  York,  Cteneral  Term.   December  7, 18991) 

TsKDicT— Ihpbachhbitt— ArriDATiTS  or  Jdbobb. 

The  afDdavltB  of  Jarorg  stating  that  the7  did  not  coostder  the  inatmctlons  of  the 
trial  Judge  oaDnot  be  beard  to  Impeach  thtir  verdict  on  a  motion  for  a  new  trial. 

Appeal  from  special  term. 

Action  by  Darid  S.  Paige  against  Kathan  A.  Cbedsey  and  another.   From  - 
an  order  denying  a  motion  for  a  new  trial,  plaintiff  appeals.  Affirmed. 
Argued  before  McQown,  Van  Wyok,  and  McCarthy,  JJ. 
Louis  J.  Orant,  for  appellant.   Henry  M.  Norton,  for  respondents. 

MoGowN,  J.  Tbe  trial  in  the  above  action  was  had  at  a  trial  term,  held  fn 
January,  1S92»  there  b^ng  but  two  Issues  before  the  jury:  (1)  Was  tbe 
plaintiff  entitled  ta  recover  the  sum  of  9475,  the  amount  elaimed?  (2)  Was 
there  the  special  agreement  between  the  parties  as  to  the  ejectment  suit  foU 
lowing  tbe  action  for  the  award  as  set  up  in  the  counterclaim?  The  trial  re- 
sulted in  A  verdict  for  defendants  In  the  sum  of  85.639.M,  the  amount  set  up 
in  defendants'  answer  asa  connterclalm,  tlie  sum  admitted  by  the  plaintiffs 
attorney  npon  the  trial  to  be  the  value  of  the  services  claimed  by  defendants, 
in  ease  tbe  Jaiy  found  that  the  defendants  were  entitled  to  recover  upon  sucli 
Gonnterdaim.  The  jury,  by  thdr  verdict,  disallowed  plaintiff's  claim,  find- 
ing that  ttie  defendants  were  not  indebted  to  the  plaintiff  in  the  sum  of  $475. 
as  claimed  in  piAlntifTs  complaint.  Upon  the  trial,  tlie  court,  among  other 
questions  left  by  it  to  the  jury,  charged  at  the  request  of  plaintiff's  attorney  as 
follows:  "(8)  Before  the  jury  can  find  a  verdict  for  the  defendants,  they  must 
And  that  the  pliUntlff  agreed  on  November  11.  1886,  to JPBy  them  a  propoi> 
tlonate  sum  In  the  ejectment  suit,  namely,  95,689.54."  The  attorney  for  the 
plaintiff  In  his  moving  ^davlt  Claims  that  tlie  jury  did  not  consider  at  all 
the  directions  of  the  trial  justice,  above  cited.  The  presumption  is  that  the 
jury,  in  its  proper  discharge  of  its  duty,  followed  the  instructions  of  the  court, 
and  It  is  dear  that  it  followed  such  instrnctloos  from  the  fact  that  it  rendered 
its  verdict  (after disallowing  plaintiff's  claim)  for  the  identical  amount  named 
by  tlie  trial  Justice  In  his  charge,  and  thus  found  that  the  plaintiff  made  the 
agreement  referred  to  In  the  chai^.  The  affidavits  of  tbe  jurors  attached  to 
plaintiff's  moving  papers  were  evidently  disregarded  by  the  justice  before 
whom  the  motion  was  made,  and  properly  so,  as  the  principle  Is  well  estab- 
Mshed  that  jnrors  cannot  be  heard  by  affidavits  or  otherwise  to  Impeach  their 
verdict.  See  Clum  v.  Sm<M,  5  Hill,  660;  Williams  v.  ifontgomenf,  60  K. 
T.  648.  Order  appealed  from  must  beaffirmed,  with  coots  to  tbe  resprakdente. 
All  concur. 
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Mb»lahh  v.  Ehglboakd  et  aL 
(CWv  Court  of  NtnB  Yoirk,  General  Term.  Deoember  7, 1893.) 

ACnOIT  FOR  BrOKBRAOS — EviDEItCB. 

In  an  aotioQ  far  brokerage,  the  broker  introdnoed  OTldenoe  Bbowinz  that  be  pro- 
cured a  persoQ  wbo  oflerod  $15,500  for  defeadants'  prog^rty;  tbat  bis  principals 
would  not  accept  this  amount,  but  desired  ^50  more;  that  he  then  went  to  the  Id 
tending  purotuwer,  wtro  agreed  to  pay  this  extra  amount;  that  one  of  defendants 
then  said  to  him  <*  xon  are  the  best  go-between  I  ever  eaw. "  Held,  that  lh«  eri- 
deooe  was  aafBdeot  to  carry  the  ease  to  the  lury. 

Appeal  from  trial  term. 

Action  by  George  T.  Meislahn  against  Adam  J.  Englehard  and  others  for 
brokerage.  From  a  judgment  for  jilaincifl  entered  on  a  verdict,  and  from  an 
order  denying  a  new  trial,  defendants  appeal.  Affirmed. 

Argued  before  Van  Wyce  and  MgCakthy,  JJ  . 

i2of«  &  Putzelt  for  appellants.   Malcolm  Campbell,  for  reapondent. 

Yah  Wtgk.  J,  There  are  no  exceptions  by  appellants,  except  to  the  de- 
nial of  motion  to  nonsuit  at  close  of  plalnttlfs  case,  and  to  dismiss  on  the 
merits  after  defendants  had  rested;  and  ttie  case  does  not  contain  a  certiti- 
cate  that  It  contains  all  th?  evidence ;  and  so  it  follows  that,  if  the  evidence 
and  the  legal  inferenct-s  therefrom  are  suIBcient  tocarry  tlie  case  to  the  jury, 
the  judgment  and  onler  appealed  from  must  be  affirmed.  This  action  is  to 
recover  a  brolcerage  of  5  per  cent,  for  causing  the  sale  of  defendants*  snliton 
forS15,750.  It  was  conceded  that  plaintiff  was  entitled  to  this  comniissiim 
of  9787.50.  if  to  anytbing,  but  liability  by  defendants  was  denied.  The  evi- 
dence for  plalntlfE  shows  that  he  took  the  purchaser  to  the  saloon,  and  tnln^ 
duced  him  to  one  partner,  and  he  informed  him  that  he  had  brought  hlintobiiv 
the  saloon,  and  the  purchaser  then  offered,  first.  SIO.DOO,  and  afterwards 
915,001),  this  offer  to  stand  until  Monday  night;  that  this  partner  refused  to 
accept  until  he  had  consulted  his  copartner,  and  bade  the  purchaser  and  {dain* 
tiff  return;  that  at  the  appointeil  time  and  place  both  partners,  Uie  pur* 
cbaser,  and  plaintiff  met,  and  the  negotiations  were  renewed  by  plaintiff, 
who  said  thti  purchaser  would  pay  815,500,  but  this  the  purchaser  refused  to 
pay  at  tirst,  but  finally  consented,  and  plaintiff  testified:  **Then  I  had  a  con- 
versation with  defendant  Englehard,  and  he  said  to  me:  *You  see  Quirk 
[the  purchaser]  again,  and  see  if  he  won't  go  8250.  Tt-li  him  I  will  split 
the  difference  with  him.'  So  I  went  out  and  saw  Mr.  QuirR,  and  told  him 
what  Mr.  Englehard  said.  Mr.  Quirk  said  8250  would  not  stand  in  the  way 
of  his  getting  the  saloon.  Then  I  saw  Mr.  Englehard,  and  told  him  what 
Mr.  Quirk  said,  and  I  asked  him  what  he  thought  of  me  as  a  broker,  and  he 
said  I  was  the  best  go-between  he  ever  saw."  And  Mr.  Englehard,  on 
cross-examination,  was  asked:  "Question.  Mr.  Meislahn  didn't  propose  to 
buy  this  store  as  principal?  Answer.  He  said,  the  first  night,  *My  client,' 
referring  to  Mr.  Quirk."  The  evidence  as  shown  by  the  record  was  ample  to 
carry  the  case  to  tlie  jury,  and  the  judgment  and  order  appealed  from  must 
be  affirmed,  with  costs. 


Bbown  et  aL  v.  Dosoheb. 

(Siiirremt  Court,  Qeneral  Term,  First  DepartmaU.  November  18.  ISOSl) 

TRADS-liAHK— InJCNCTIOX  PsNDBNTB  hlTS. 

An  inlunction  jtcndentc  lite  to  restrain  the  Imitation,  by  defendant,  of  plaintifla' 
label  will  be  denied,  where  defendant  shows  that  he  abandoned  tbe  use  of  that 
label  before  the  hearing  of  the  motdon,  and  tbat  plalDtiSa  were  mlsleadiag  the 
public  by  falsely  claiming  that  the  form  of  their  oalsn  of  aoap  on  whldi  the  lahal 
was  used  and  the  title  in  the  label  were  aecnred  1^  a  trade-mark. 

Appeal  from  special  term.  New  York  oountgr. 
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Action  bj  David  3.  Brown  and  others  against  John  H.  Doscher  to  restrain 
thA  use  of  a  trade-mark.  An  IiOonctlon  pendente  lite  was  denied,  and  plain- 
tiffs appeal.  Affirmed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Lawrehce,  JJ. 

Rowland  Cox,  for  appellants.   John  Henry  Hull,  for  respondent. 

Lawrence,  J.  No  case  was  made  out  in  the  court  below  for  the  granting 
of  an  injunction  pendente  lite.  Tlie  second  wrapper  of  the  defendan I  can- 
not, we  think,  be  regarded  as  such  an  imitation  of  the  plaintiffs'  wrajtper  as 
to  l>e  likely  to  deceive  a  purcliaser  of  ordinary  cnre  and  caution;  and  as  tothe 
first  wrapper  adopted  by  the  defendant,  hut  abandoned  by  him  before  the  mo- 
tion was  heard,  we  deem  it  sufficient  to  say  that,  in  view  of  the  Hllegations 
in  the  defendant's  affldtivits  tliat  the  plaintiffs  were  themselves  guilty  of  at- 
tempting to  mislead  the  public,  by  a  statement  upon  the  label  used  by  them 
that  their  form  of  cake  and  title  were  protected  by  a  trade-mark  secured, 
which  statement  is  shown  by  the  papers  to  liave  been  false,  tlie  plaintiffs 
have  not  shown  snch  a  superior  equity  as  entitles  them  to  a  preliminary  in- 
junction. We  think  that  the  rights  of  Iwtb  parties  can  be  more  accurately 
determined  and  adjudicated  upon  the  trial  of  the  action  than  upon  a  hearing 
on  allldavits,  and  are  therefore  of  the  opinion  that  the  order  belov  should  be 
afllrmed,  with  costs  and  disbursements.   All  concur. 


Gomez  et  al,  v.  Gouez. 
(Supreme  Court,  Generat  Term,  First  Department.   November  18, 1803.) 

Jkonof  AGAIS8T  Trustee— Appeal  Pbsdisq  Rbpebexce. 

Where  a  trustee  was  sued  for  an  aocounting,  and  an  aooouot  wu  decreed,  with 
costs,  and  a  reference  ordered  to  report  whether  plaintiffs'  oosts  Btaould  be  paid  oat 
of  the  tmsi  estate,  or  by  the  trustee  personally,  heoannot,t>ending  therefereooa,  re- 
t^D  out  of  the  ;ruBt  estate  the  fees  paid  to  his  counsel  intiieaettoii,aseiuflioonrse, 
if  allowed,  would  forestall  the  referee's  decision. 

Appeal  from  special  term,  Kev  York  county. 

Action  by  Edwin  Gomez  and  others  against  Horatio  Gomez  for  an  account 
of  trust  moneys.  From  an  order  compelling  defendant  to  pay  over  the  in- 
come  from  certain  real  estate,  defendant  appeals.  Affirmed. 

Argued  before  O'Bbien  and  Barbett,  JJ. 

Edgar  J.  Nathan,  {Mtehael  H.  Cardozo,  at  coanBel.)  for  appellant.  Hee- 
tor  U.  Hilehinga,  for  reapondoitB. 

Barbett,  J.  The  order  ''.i>pealed  fron^r^W] aired  the  defendant  to  pay  over 
to  the  plaintiflb  In  tlils  action  one  sixth  pnrt  of  tlie  moneys  received  by  him 
as  tlielr  trustee  for  tlie  quarter  ending  Hay  1,  1892.  Tliere  1b  no  dispute 
atwut  the  amoantlo  the  d^endant*B  hands,  due  and  payable  to  those  enUiled  to 
this  one  sixth,  and  the  only  question  presented  by  this  appeal  is  whether  the 
defendant  had  a  right  to  deduct  from  such  sum  8280,  the  amount  of  a  coun- 
sel fee  and  disbursements  paid  by  Itim  in  the  defense  of  this  action.  This 
action  WHS  brought  to  obtain  an  accounting  from  the  defendant  with  regard 
to  the  estate  in  question,  and  thus  far  the  plaintiffs  have  Iwen  succeiisful,  an 
interlocutory  decree  for  such  ini  accounting  liaving  been  made  at  special 
term.  In  this  interlocutory  decree  it  wtis  adjudged  that  tliese  plaintiffs  were 
entitled  to  their  coats  of  the  action,  and  it  was  referred  to  a  referee  to  report 
whether  such  costs  should  be  allowed  to  the  trustee  out  of  the  trust  estate,  or 
whether  tie  should  be  charged  with  them  individually.  It  seems  to  us  that, 
under  these  circumstances,  the  trustee's  claim  to  deduct  from  the  plaintiffs* 
one  sixth  of  the  income  the  Tees  paid  to  counsel,  for  services  rendered  in 
the  effort  to  defeat  th^  plaintiffs,  was  an  extraordinary  one.  Tlie  real  ques- 
tion, yet  to  be  determined,  la  not  whether  the  defendant  should  be  Indemnt 
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fled  ont  of  the  plalDtiffs*  share  for  hia  unsaecesafal  resistance  to  the  account- 
ing claimed,  but  whether  the  plalntifb  should  have  the  costs  of  their  success- 
fnl  claim  out  of  the  estate  or  ^rom  the  defendant  personallj.  The  defendant 
cannot  be  permitted,  whiie  such  a  question  is  peodiog,  to  forestall  its  decision; 
and  of  course  it  would  forestall  its  decision  to  hold  that  the  defendant  was  ac- 
tually entitled  to  defend  himself  against  the  plaintiffs'claimaoutof  the  plain- 
, tiffs*  own  funds;  for.  if  he  is  so  eotitled,  he  certainly  cannot  be  charged  per- 
sonallj with  the  plaintiffs'  costs. 

The  point  that  the  cestui  que  trust  could  not  assign  his  right  to  the  income 
need  not  be  considered,  for  the  reason  that  the  cestui  que  trust  himself  is  a  parly 
plaintift  and  also  a  party  petitioner;  and  the  order  appealed  from  required 
the  moneys  to  be  paid  to  him  and  to  his  assignees  jointly, — that  is,  to  be  paid 
to  bis  and  their  attorney  for  him  and  them.  The  defendant  will  thus  be 
amply  protected;  for  If  he  be  right  in  bis  position  he  will  have  the  receipt  uf 
the  cestui  que  trust,  and  if  he  be  wrong  be  will  have  the  receipt  of  the  as- 
lignees.  W^e  think  that  the  learned  judge  at  special  term  was  quite  rigbt  in 
the  order  that  he  made,  and  his  suggestion  that  the  allowance  or  disallowance 
of  the  counsel  fee  and  disbursements  referred  to  should  rest  until  the  final 
decree  was  as  favorable  to  the  defendant  as  be  bad  a  right  to  expect.  The 
Older  ■tMNild  be  aiBrmed,  with  flO  costs  and  the  disbuiaementa  of  this  sppeat 


Hayden  v.  Wheklbb  &  Tapfan  Oo. 
(Suiprtms  Court,  Oeneral  Term,  Fourth  Department.  Novembarf  UQft.) 

1.  COBFOB&TiOH— TTnauthobizbd  Laisb  bt  OmoiR— EtATiTiCATioiT— QcRsnosT  torn 
Jxmr. 

In  an  action  against  a  corporation  for  rent  It  appeared  tbat  the  lease  was  made 
by  defendant's  seorotary  and  treasurer  without  authority.  Tbere  was  eridence 
that  the  written  lease  was  sent  to  defendant  In  another  city,  and  not  returned ; 
that  it  oeonpied  the  promises ;  tbat  bills  for  rent  were  sent  to  it;  and  that  a  former 
attaohment  anit  for  rent  aocniied  under  the  lease  was  setUed  by  defendaat.  Beti^ 
that  the  conrt  properly  submitted  to  the  jury  the  question  as  to  whether  defend- 
ant bad  ratlflea  the  unaotborlied  lease. 

%.  SASn— IirSTBOCTIONB. 

Where  the  court  charged  that  the  lease  was  not  blndlnff  ott  defendant,  and,  If 
It  settled  the  former  attaolunent  salt  in  ignoraaoa  of  the  cuuaaistaaoes  and  su- 
terial  facts,  snob  settlement  was  not  a  raufloatton  of  the  onaatliorised  lease,  Lt  was 
not  error  to  refuse  to  also  charge  that  defendant  was  under  no  legal  "*>"FTtr1'm  to 
pay  the  mon^  on  the  attachment  salt,  espeolidly  as  Qie  4aestlon,to  be  deeuad  Was 
whether  it  bad  ratified  the  lease. 

Appeal  txom  circuit  court,  Onondaga  county. 

Action  by  Daniel  £.  Hayden,  as  executor  of  the  estate  of  Samuel  P.  Hay- 
den,  deceased,  ^Inst  the  Wheeler  A  Tappan  Company,  to  recover  rent  un- 
der a  lease.  From  a  judgment  for  plaintiff  entered  on  the  verdict  of  a  juiy. 
and  from  an  order  denying  a  motion  for  a  new  trial,  made  on  Uie  mlnut«. 
defendant  appeals.  AfBrmed. 

The  action  was  to  recover  the  rent  of  stores  Xos.  401  and  403  South  Oin- 
ton  street,  Syracuse,  N.  T.,  for  the  month  of  December,  1891.  The  plaintiff 
bad  teased  these  stores  to  one  JefTerson  Young  in  June.  1891,  for  a  term 
commencing  the  1st  of  July.  1891,  and  ending  the  30th  day  of  April,  1892. 
The  plaintiff  claimed  tbat  on  the  16th  of  July,  1891.  by  »n  agreement  between 
himself,  Young,  and  the  defendant,  he  leased  the  stores  to  the  defendant  for 
the  balance  of  said  teim  at  a  rental  of  $50  a  month;  that  the  agreement  for 
such  rental  was  made  with  Robert  Forsyth,  who  was  then  the  secretary  and 
'treasurer  of  the  defendant.  The  plaintiff  also  claimed  that  he  made  ade^ 
and  railing  for  Young,  and  that  Forsyth  agreed  for  the  defendant  to  pay  for 
the  same,  as  well  as  for  tlie  rent  of  said  stores.  The  evidence  tended  to  show 
tbat  the  defendant  continued  to  occupy  tiie  stores,  and  never  returned  the 
Iceya  to  the  plaintiff;  Uiat  the  defendant  bad  notice  of  the  lease  and  agreement 
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iniide  bv  Ita  wcntary  and  treasunr  tiiroagb  tbe  written  letum  whlob  were 
sent  to  the  cumpany  in  Chicago,  hiid  on  the  company'B  desk,  and  not  returned, 
ai^  by  bills  BBbseqaently  sent  to  the  defendant  for  rent;  also  hj  the  fact 
that  before  this  suit  waa  commenced  an  action  t^inst  the  defendant  to  re- 
cover the  rent  of  the  stores  tor  the  montfaa  of  Augast,  September.  October, 
and  November  was  aettled  by  it.  and  the  rent  for  those  months  paid,  the 
defendant  knowing  that  auch  suit  was  for  tbe  rent  of  the  stores  for  those 
months,  and  the  desk  and  railing,  for  which  its  secretary  agreed  to  pay.  On 
the  trial  the  court  held  that  tbe  agreement  between  the  plaintiff  and  the 
defendant's  secretary  was  not  binding  upon  tbe  defendant,  but  submitted  the 
question  to  the  jury  whether,  under  all  the  facts  and  circumstances  disclosed 
by  the  evidence,  the  defendant  had.  with  full  knowledge  of  the  facte,  ratified 
tbe  agreement  claimed  by  tbe  plaintiff  to  have  been  made  with  Forsyth  tor 
tbe  defendant.  The  Jury  found  in  favor  of  the  plaintiff,  and  rendered  a  veiv 
diet  for  the  sum  of  $50.75. 

Argoed  before  Habdin,  P.  J.,  and  BIabtin  and  Mebwxh,  JJ. 

Wandell  A  MagM,  for  appellant.   £.  i7.  Fuller,  tat  respondent. 

Martin,  J.  A  careful  examination  of  the  evidence  leads  us  to  tbe  con- 
clusion that  the  court  properly  submitted  to  the  jury  the  question  whether 
tbe  defendant  ratified  tbe  agreement  of  its  secretary  and  treasurer  to  hire  the 
premises  in  question  until  May,  1892.  We  are  also  of  the  opinion  that  the 
evidence  was  suflScieot  to  Justify  tbe  verdict,  and  that  the  court  pn^rly  de- 
nied the  defendant's  motion  fur  a  nonsuit.  The  appellant,  however,  con- 
tends  that  the  court  erred  in  declining  to  charge  "that,  upon  the  evidence  in 
this  case,  the  defendant  was  under  no  legal  obligation  to  pay  tbe  three  hun- 
dred and  fourteen  dollars  on  the  tirst  attachment  suit."  It  bad  already 
charged  that.  If  they  fonnd  that  the  agreement  was  as  claimed  by  the  plain- 
tiff,  yet  that  there  was  no  evidence  to  show  that  the  secretary  and  treas- 
urer had  any  authority  to  bind  tbe  defendant,  and  then  submitted  to  tlie 
Jnry  tbe  question  whether  there  bad  been  a  ratification  of  tbe  agreement, 
Btating  that,  if  there  had  been  no  ratification,  it  must  find  for  tbe  defend- 
ant, but.  if  it  found  that  there  had  been  a  ratification  of  the  agreement,  it 
must  find  for  tbe  plaintiff.  At  tbe  request  of  the  defendant,  tbe  court  then 
charged  "that  in  tbe  teetb  of  tbe  by-laws  of  this  defendant  no  vert}al  lease 
entered  into  between  tbis  plaintiff  and  Robert  Forsyth,  as  secretary  and 
treasurer  of  defendant,  could  impose  any  legal  obligalion  upon  the  defend- 
ant; that  under  the  by-laws  and  manner  of  contracting  of  this  defendant,  as 
indicated  by  said  by-laws,  Boi}ert  Forsyth,  as  secretary  and  treasurer  of 
this  defendant,  could  not  bind,  under  a  verbal  lease,  tills  defendant,  for  tbe 
rental  of  these  stores  from  plaintiff,  even  tlioiigh  plaintiff  had  no  notice  of 
the  existence  of  such  by-laws."  Tbe  court  also  further  charged  "that,  if  tlie 
jury  found  that  tbis  attachment  was  ordered  paid  by  tbis  defendant,  in  igno- 
rance of  the  circumstances  and  material  facts  and  the  nature  of  the  attach- 
ment, then  such  order  of  payment  was  not  a  ratification  of  any  anautlior- 
ized  alleged  agreement  between  this  plaintiff  and  liobert  Forsyth."  By  tbis 
examination  of  the  charge  it  will  be  seen  that  tiie  court  had  already  charged 
that  the  contract  made  by  the  defendant's  secretary  and  treasurer  with  tbe 
plaintiff  was  not  binding,  and  subsequently  charg^  that,  if  the  jury  found 
that  the  attachment  was  paid  in  ignorance  of  the  circumstances  and  material 
facts,  the  order  of  payment  was  nut  a  ratification  of  any  unauthorized  al- 
lied agreement  between  tbe  plaintiff  and  its  secretary  and  treasurer.  More- 
over, the  question  for  tbe  jury  to  decide  was  not  whether  the  defendant  was 
under  any  legal  obligation  to  pay  the  8314  on  tbe  first  attachment  suit,  but 
whether  the  defendant  bad  so  far  ratitie<l  tbe  agreement  made  by  its  secretary 
and  treasurer  as  to  become  liable  for  the  rent  sought  to  be  recovered  in  this 
action.   In  view  of  tbe  charge  of  tbe  court  upon  this  subject,  it  seems  quite 
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manifest  that  it  properly  declined  to  charge  as  nqneated,  as  It  bad  already 
charged  as  favorably  to  the  defendant  as  it  was  entitled.  We  think  the  de- 
fendant's exception  to  thtit  portion  of  the  char<;e  was  not  well  taken.  As 
our  attention  is  ctilled  by  the  appellant's  brier  to  no  other  exception,  and  as 
we  find  none  that  is  sufQcient  to  justify  a  reversal  of  tbejndgment,  it  follows 
that  the  Judgment  and  order  should  be  affirmed,  with  costs. 
Judgment  and  order  affirmed,  with  costs.   All  concur. 


Lawsom  «.  Hill  et  td, 

<5uprem«  Court,  Oeneral  Term,  Fourth  Z>eparfmi«nt.  VoremlMr,  1881) 

I.  Right  to  Costs— Apphcatiox  mr  Adjodrsment. 

Code  Civil  Proc.  S  8255,  allowiDg  a  party  certain  costs  where  a  trial  la  adjoorcM 
on  applicatioQ  of  tbe  adverse  party,  applies  as  well  to  a  postponement  from  one 
term  to  another  as  to  a  postponement  to  a  later      la  the  same  term. 

8.  Samb— ScmciBSCT  of  ArMi>AViT. 

An  affidavit,  made  upon  an  adjoummeot  on  application  of  the  adverse  part;, 
sfaovrins  the  names  of  persons  who  have  been  subpaaoaed,  the  places  where  Bub- 
pOBnaeo,  and  the  number  of  miles  saoh  places  are  distant  from  the  place  of  trial, 
Dnt  not  the  residences  of  such  persons,  or  the  distance  each  must  neceaaully  tiare 
toaveled,  or  when  they  had  been  snbpcBoaed,  or  that  their  fees  bad  bem  paid  or 
incurred,  is  not  sufficient  to  juatif;  the  taxaUon  of  costs  under  section  SKSS,  Code 
Civil  Froc.,  providing  that,  when  applioation  is  made  for  an  adjournment,  p^ment 
may  be  required  to  the  adverse  party  of  the  fees  of  witnesses,  and  othw  tazaUe 
diBonrsementB  already  made  or  incarred,  and  which  are  rendered  Inefleotnal  Iqr 
the  adjonrnmeot. 

Appeal  from  special  term,  Oneida  county. 

Action  by  Henry  M.  Lawson  against  James  BUI  and  others.  From  aa 
order  denying  a  motion  to  review  the  taxation  of  costs  under  an  order  ad* 
journing  the  cause  until  a  subsequent  term,  defendants  appeal.  Beversed. 

At  the  circuit  it  was  ordered  "that  this  case  go  over  this  term,  and  that 
defendants  pay  plaintiff  or  his  attorneys  term  fee,  and  all  fees  of  witnesses 
subpoenaed  to  attend  this  term  by  or  on  behalf  of  plaintiff,  and  all  taxable 
disbursements  of  this  term,  and  that  such  costs  and  disbursements  be  so  paid 
within  ten  days  from  taxation  or  sdjuatment  thereof  by  the  clerk. "  Tlie 
plaintiff  snbsequently  proceeded  to  have  the  costs  and  disbursements  awanted 
by  the  order  taxed  by  the  clerk  of  Oneida  county.  They  were  taxed  at  the 
sum  of  876.44,  of  which  amount  $65-94  were  for  witness  fees.  The  only 
proof  of  disbursements  or  witness  fees  was  the  affidavit  of  the  plaintiff,  whirli 
was  as  follows:  "Henry  M.  Lawson,  being  duly  sworn,  says  that  he  Is  the 
])UintifF.  Thiit  deponent  personally  served  a  subpoena  in  tbe  above-enti- 
tled action  on  the  following  named  persons,  at  the  time  and  places  herein* 
after  stated,  to  wit:  On  Wm.  L^  Chase,  at  Rochester,  N.  V..  one  hundred 
and  thirty-four  miles  from  courthouse  in  Utica,  N.  Y.;  on  Woi.  Gilroore,  at 
Kocbester,  N.  Y.,  one  hundred  and  thirty-four  miles  from  courthouse  in 
Utica,  N.  Y.;  on  Lewis  Wells,  at  Pavilion,  N.  Y.,  one  hundred  and  sixty- 
seven  miles  from  courthouse  in  Utica,  X.  Y.;  on  Daniel  Allen,  at  PitviJion, 
N.  Y.,  one  hundred  and  sixty-seven  miles  from  courthouse  In  Uiica,  N.  V.; 
and  on  George  Thomlmson.  at  Perry,  N.  Y.,  one  hnndveii  and  ninety-one  miles 
from  courthouse  in  Uticii,  N.  Y., — lor  the  present  circuit  term  of  c«>urU  now 
l)eing  held  at  Uticii,  fur  one  day,  to  wit.  May  10,  1892.  That  each  of  said 
persons  are  iiiiiteriiil  and  necessiii-y  witnesses  for  deponent  upon  the  trial  <tf 
this  action,  and  their  fees,  respectively,  are  truly  set  opposite  their  respective 
names,  respectively,  to  the  best  of  dejionent's  knowledge.**  On  the  taxation 
the  defendants  made  tlie  following  objection,  among  others,  to  the  taxation: 
**ThiTd.  Defendants  object  to  taxation  against  them  uf  any  of  the  '  witneat 
fees'  in  plaintiff's  said  bill,  on  the  ground  that  the  affidavit  npon  or  accuni 
panying  the  same  is  insufficient  as  a  basis  for  taxing  tbe  amount  or  amounts 
chitmed;  that  no  affidavit  or  proof  is  presented,  showing,  or  tending  to  show 
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or  eataUish*  that  the  *  witness  fees '  claimed  were,  or  that  any  part  of  them 
was*  erer  in  fact  paid  or  dlshtirsed  by  or  in  behalf  of  the  plaintiff:  that  no 
Mffldavitor  proof  is  presented  tending  to  show  or  establish  ttiat  tlie  »iiiuiint 
or  amounts  claimed  for  witness  fet-s  were  ever  Hctuidly  disbursed;  tlint  it  does 
not  appear  by  any  proofs  or  affidavit  timt  said  alleged  <  witness  fees '  were 
necessarily  incurred  hs  ilisbursemenls  berein,  nor  that  they  were  or  ai-e  rea- 
aonnble  in  amount;  nur  dues  it  appear  that  cacb  and  every  of  the  ppianns 
DHDied  were  necessary  and  material  witnesses  for  the  plaintiff,  and  nothing 
was  or  la  specified  or  stated,  so  showing;  tliat  no  item  or  Hems  of  disburse- 
ments in  a  bill  of  costs  can  be  allowed  or  taxed,  unless  it  or  they  appear,  by 
affidavit  or  legal  proofs,  to  have  been  necessarily  and  actually  incurred,  and 
that  no  such  affidavit  or  legal  proof  is  here  presented  as  to  the  disbursements 
of  •  witness  fees'  herein."  This  objection  was  overruled  by  the  clerk,  and 
the  defendants  excepted.  Subsequently  the  defendants  made  a  motion  at  8pe> 
cial  term  to  review  such  taxation,  and  to  have  the  items  objected  to  strickeD 
from  the  bill  uf  costs  as  taxed,  which  motion  was  denied. 
Argued  before  Hardin,  P.  J.,  and  Martin.  J. 

8.  M.  Lind$ley,  for  appellants.   Henry  F.  ^  James  CoT<pe,  for  respondent. 

Martin,  J.  This  court  held,  in  the  case  of  Inderlied  v.  Whaley,  (Sup.) 
7  N.  Y.  Supp.  74,  that,  where  the  costs  of  a  term  were  required  to  be  paid  by 
an  order  postponing  a  trial,  the  disbnrsementa  rendered  ineffectual  by  such 
pc^tponement,  including  witness  fees  paid  for  the  term,  which  could  not  be 
recoverfd  back,  were  a  part  of  such  costs.  It  was  also  held  that,  to  authorize 
an  alhiwance  for  witness  fees  In  such  a  case,  the  alUdavit  used  before  the  tax- 
ing officer  must  show  the  residence  of  each  witness,  the  distance  traveled, 
that  the  party  claiming  them  had  paid  or  was  liable  for  such  fees,  and  that 
the  sums  paid  were  rendered  Ineffectual  by  such  postponement.  Section  3255 
of  the  Code  of  Civil  Procedure'  limits  tbe  power  of  the  court  on  adjourning  a 
trial  to  requiring  the  party  applying  for  the  adjournment,  as  a  condition 
thereof,  to  pay  $10  costs,  tbe  fees  of  witnesses,  and  the  taxable  disbursements 
rendered  Ineffectual  hy  the  adjournment.  Kennedy  v.  Wood,  (Sup.)  7  N.  Y. 
Supp.  90.  We  do  not  think  tbe  respondent's  claim  that  putting  the  case  over 
the  term  was  not  an  adjournment,  within  the  meaning  of  section  3255,  can 
lie  sustained.  That  that  section  was  intended  to  apply  to  postponement  of  a 
trial  from  one  term  to  another,  as  well  as  a  postponement  to  a  later  day  in  the 
same  term,  we  have  no  doubt.  Hence  it  follows  that  the  conditions  imposed 
cnnid  be  none  other  than  those  mentioned  in  that  section,  and  the  plaintiff 
did  not,  by  virtue  of  the  order  postponing  the  trial  in  th^  case,  become  en- 
titled to  any  fees  or  disbursemonts  except  those  mentioned  in  section  3255. 

Tbe  important  question  on  this  appeal  is  whether  the  affidavit  of  tbe  plain- 
tiff was  sufficient  to  justify  the  clerk  in  taxing  the  witness  fees  allowed.  The 
plaintiff's  affidavit  failed  to  show  when  the  witnesses  named  therein  were 
siibpcenaet),  and  therefore  failed  to  allow  that  the  fees  were  a  disbursement 
already  paid  or  Incurred  when  the  order  to  pos^Hine  was  granted;  nor  did  the 
affidavit  show  tbe  reshlence  of  the  witnesses,  tbe  distiince  traveled  hy  each, 
tliat  the  plaintiff  had  paid  out  or  become  liable  for  the  fees  claimed,  or  that 
they  were  rendered  ineffectual  by  the  postponement.  We  think  the  plalntlft'a 
i^davlt  was  Insufficient  to  justify  tbe  clerk  in  taxing  tbe  witness  feesatlowed; 
that  he  erred  in  overrallng  the  defendants*  objection  to  the  sufficiency  of  the 
plaintiff's  affidavit;  that  the  order  appealed  f  rum  should  be  reversed,  an  order 
granted  directing  a  new  taxation  of  plaintiff's  costs  and  dtobursements  before 
the  clerk  of  Oneida  county,  and  npon  such  relaxation  either  party  should 

.  *  Provides  tbal,  where  application  Is  made  to  a  coart  to  adjourn  a  triEd,  paymeot  to 
the  adverse  party  of  a  sum  not  ezceedlng  $10,  besides  the  fees  of  his  witaesHs  and 
other  taxable  disbursemcnta,  already  made  or  incurred,  which  are  rendered  ineffectuaL 
b/  the  adjoununrat,  may  be  required  as  a  oondltlon  of  grantiDg  the  ad^roment. 
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have  leave  to  fnrniati  such  additional  afUdavlte  and  papers  ae  he  or  tb«r  may 
deem  proper  and  necessary.  Order  of  special  term  reveiaed,  with  910  oosIb 
and  disbursements  of  this  appeal,  and  motion  for  new  taxation  before  the  • 
clerk  of  Oneida  county  granted,  with  leave  to  use  upon  thenewtaxatioosaeh 
further  affidavits  orpapers  as  either  party  shall  deem  necessary. 


DOBEHTTS  V.  DOREHUS  et  ol. 
(Supreme  Court,  General  Temtt  Pint  DepartmenL   I7oTember  IS,  18B8.) 

L  BxTBA  AxLOWAMOB— Sdbject-Mattbr— Partitioit  Suit. 

Under  Code  CItU  Proo.  8  S2SS,  providing  that  in  so  aotlon  tor  partlUoa  tha  oont 
may  award  soy  party  a  sum  not  ezoeedin?  3  per  cent,  on  the  sabjeofraattar  ior 
Tolved.  the  whole  property'  sought  to  be  partitioned,  and  not  merely  plalntUPi 
interest  therein,  is  the  subjeot-matter  involved. 

%.  Bams— Rairrs. 

The  rents  from  the  property  sought  to  be  partitioned,  ooUeoted      a  reeeiwr 
pendente  lite,  do  not  form  part  of  such  subject-matter. 
Z,  Bim— Ahodxt  ot  Awakd. 

The  amoonts  awarded  to  the  various  parties  cannot,  In  the  aggr^atei,  exceed 
B  per  cent,  on  the  valne  of  the  snbjeot-matter. 

4b  Sues— GOABOLAK  AS  LiTBH. 

In  such  case  it  Is  error  to  award  to  the  ffoardlan  ad  Utem  of  a  minor,  who  was 
found  to  liave  no  interest  in  the  snhjeot-matter,  mora  than  taxable  ooata. 
Bamb— Inchoats  Dowsb  Riobt. 

In  such  case  it  Is  error  to  grant  an  extra  alloivaace  oat  of  the  subjec^matter  to 
one  who  has  merely  an  inchoate  right  of  dower  in  the  share  of  one  of  the  partiea. 

Appeal  from  special  term.  New  York  county. 

Action  by  Charles  G.  Doretnus  against  Arieanna  M.  Doiemua  and  others. 
Defendants  appcKl  from  an  order  directing  paymmt  of  extra  allowaoceo  in 

iaddltion  to  costs.  Reversed. 
Argued  before  O'Brien  and  Barbstt,  J  J. 

Fettretch,  SUkman  cfi  Sepbel,  {Theodore  ff.  SUkman,  ot  oounsel,)  for  ap- 
pellantB.   Cfeorge  Bliu,  for  respondent. 

Babrbtt.  J.  We  do  not  agree  with  the  appellants  in  their  first  oonten- 
tion,  that  the  value  of  the  plaintiff's  interest  is  the  sole  subject-matter  here 
involved.  This  is.  an  action  for  the  partition  of  real  estate,  and  the  prt^ 
erty  sought  to  be  partitioned  is  the  subject-matter  involved*  within  the 
meaning  of  section  8253  of  the  Code  of  Civil  Procedure.  The  qaestion  Is  not 
affected  by  the  fact  that  the  partition  follows  a  successful  attack  upon  a  will. 
It  is  still  an  action  for  the  partition  of  real  estate.  In  such  an  action  the 
plaintiff  does  not,  as  in  ejectment,  seek  tu  recover  his  interest  from  the  de- 
femlants.  The  parties  are  tenants  in  common,  and  the  action  Is  necessarily 
in  the  interest  and  for  the  benefit  of  all  such  tenants  in  common.  The 
plaintiff,  in  his  complaint,  prays  that  the  interests  of  all  partins,  plaintiff 
and  defendant,  may  be  settled  and  determined  by  the  court,  and  that  an 
Actual  partition  in  accordance  with  such  determination  may  be  made,  accord- 
ing to  law  and  the  practice  of  the  court  In  case  such  actual  partition  can- 
not be  made  without  material  injury,  then  the  plaintiff  fnrtiier  prays  that 
the  property  may  t>e  sold,  and  the  proceeds  divided  among  the  parties  to  the 
action  according  to  their  respective  rights  and  interests.  In  the  cases  cited 
bv  the  appellants  {Struthera  v.  Pearce,  51  N.  Y,  S65:  Adams  v.  Arkenburgh^ 
106  N.  Y.615. 13  N.  E.  Rep.  594;  WeawTY.  Bly.m  N,  Y.89;  Ahellv.  Brad- 
ner,  [Sup.]  15  N.  Y.  Supp.  64)  the  plaintiffs  sought  no  judgment  for  the 
benefit  of  the  defendants  orin  tbeir  interest,  hot  demanded  rights  which  wen 
withheld  from  them  by  the  defendants.  Even  in  Ada7ns  v.  Arkenburgh^ 
supra,  which  was  an  action  for  the  dissolution  of  a  partnership  and  an  ac- 
counting, the  plaintiff  in  his  complaint  demanded  from  the  defendant,  who 
it  was  averred  had  appropriated  joint  funds  of  the  partnership,  and  had  pee* 
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session  of  what  were  claimed  to  be  assets  of  the  flnn,  hta  one-half  share  of 
all  "the  property*  securities,  and  money  mentioned  as  the  assets  of  the  pai-t- 
nershlp.**  See  opinion  of  Danforth,  J.,  page  618,  106  X.  T.,  and  page 
596,  13  TX.  £.  Rep.  The  action  was,  therefore,  fur  the  recovery  from  the  de- 
fendant of  this  one-half  share,  and  the  court  held  that  such  one-half  share 
was  the  subject-matter  Involved  in  the  action.  Tlie  same  distinction  will  be 
f  oand  in  the  other  eases  cited  by  the  appellants.  The  view  contended  for,  if 
aiistalned,  would  lend  to  great  practical  Inconvenlenoe,  for  we  know  that 
these  cases  frequently  involve  a  great  deal  of  woilc  and  responsibility,  and 
that  the  plaintiff's  attorney  has  Uie  laboring  oar,  very  much  for  the  benefit 
of  all  concerned.  The  action  Is  exceptional  in  the  particulars  pointed  out, 
and  we  think  the  legislature  intended  by  the  language  used  In  section  3253 
to  make  special  provision  for  Just  such  a  cose. 

We  agree,  however,  with  the  appellants.  In  their  second  contenUon,  namely, 
that  the  oonrt  cannot  allow  to  the  parties  in  the  azgregate  more  than  5  per 
centum  upon  the  whole  value  of  the  property  sought  to  be  partitioned.  Section 
8253,  as  It  bears  upon  this  qnestion.  reads  as  follows:  "In  an  action  •  •  • 
fortheparlltlonof  real  property  •  •  *  the  oourt  may  also,  in  Its  discretion, 
award  to  any  party  *  *  *  a  sum  nut  exceeding  five  per  centum  upon 
*  *  *  the  value  of  the  sabjeet-matter  involved."  Clearly,  the  words 
"any  party,**  as  here  used,  do  not  mean  "eitch  piirty;**  otherwise  the  court 
might,  if  there  were  20  parties,  allow  100  per  centum.  The  object  was  to 
give  tlie  court  discretion  as  to  the  proper  distribution  of  whatever  allowance 
should  be  granted  within  the  limit  fixed.  But  such  limit  was  to  be  6  per 
centum  upon  the  value  of  the  property.  It  was  so  held  in  Fraaer  v. 
Tnuteeat  (Sup.)  11  N.  Y.  Supp.  384,  and  we  concur  In  the  conclusion  there 
arrived  at.  Our  oonstmetion  Is  not  in  eonfilct  with  the  views  expressed  in 
Weed  V.  Patne,  SI  Hun,  10.  It  was  there  held  that  the  restriction  In  amount 
•contained  In  section  S254  applied  only  to  each  side  of  the  litigation,  and  that, 
consequently,  the  court  had  power  In  a  proper  case  to  award  $1,000  in  the 
aggr^^te.  This  is  entirdy  consistent  with  a  primary  limitation  of  5  per 
centum  upon  the  subject-m utter  Invcdved  in  tlie  action.  Undoubtedly  what 
the  court  meant  was  that,  where  the  value  of  the  subject-matter  equaled  or 
exceeded  980.000,  the  coart  had  power  to  award  S2,000  to  each  side. 

We  also  think  that  allowance  should  not  have  been  granted  to  the  plain- 
tiff's wife,  nor  to  the  gunrdian  ad  litem  of  his  infant  daughter,  nor  to  the 
plaintiff's  mortgagee.  The  appellants  have  a  right  to  compiiiin  of  the  reduc- 
tion of  the  fund  in  this  manner.  The  plaintiff's  wife  had  merely  an  inchoate 
right  of  dower  in  the  plaintiff's  one-seventh  part,  for  which  she  has  been  al- 
lowed by  the  decree  $123.  Her  costs,  together  with  the  allowance  complaiaed 
of.  amount  to  $156.24. 

The  allowance  to  the  guardian  ad  litem  was  entirely  unauthorized.  He 
was  entitled  out  of  the  estate  to  his  taxable  costs,  and  to  no  more.  It  was 
expressly  adjudged  that  this  infant  had  no  interest  whatever  in  the  estate. 
Her  interest  under  the  will  was  taken  by  her  father  through  this  decree 
which  he  procured,  and  lie  ceitainly  cannot  charge  upon  his  tenants  In  com- 
mon the  expenses  of  his  daughter's  unsuccessful  contest  with  himself.  There 
is  nothing  In  the  case  of  Weed  v.  PaiTie,  supra,  which  would  justify  the 
court  in  awarding  to  the  guardian  of  this  infant  an  extra  allowance  out  of 
other  people's  money.  The  court  whs  there  speaking  of  a  case  where  the  in- 
fant had  an  interest  In  the  subject-matter.  Here  she  has  no  Interest  what- 
ever in  the  estate,  nor  in  the  money  realized  upon  the  sale.  Under  such  cir- 
cumstances, the  utmost  that  the  guardian  can  be  allowed  out  of  the  fund  is 
his  taxable  costs.  Inauranee  Co.  v.  Van  Reruselaer,  4  Paige,  87;  Gott  v. 
Cook,  7  Paige,  521;  Dmming  v.  Marshall,  37  N.  Y.  391,  395;  In  re  Holden, 
126  N.  Y.  589.  27  N.  E.  Rep.  1063.  In  the  case  first  cited  the  chancellor  said: 
"If  any  extra  allowance  is  made  to  the  guardian  ad  litem  of  Xba  infants,  it 
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must  be  paid  oat  of  their  share  in  the  surplus,  as  nothing  but  the  taxable 

costs  can  be  charged  upon  that  portion  of  the  fund  which  belongs  to  otfa^r 
parlies."  And  in  €htt  v.  Cooh  he  again  dsserred:  "The  infant  children  of 
Mrs.  Kane  hfiving  no  vested  interest  in  the  estate,  there  is  nothing  oat  of 
which  any  counsel  fees  for  them  can  be  allowed;  and  the  court  is  not  aatbor- 
ized  to  charge  a  fund*  which  may  eventually  all  belong  to  others,  with  any- 
thing more  than  the  taxable  costs  of  their  guardian  ad  litem,"  In  Re  ffolden 
the  court  of  appeals  referred  to  the  fact  that  the  ward  bad  only  a  contingeat 
and  reversionary  interest  la  the  share  of  one  of  the  beneficiaries.  *'TUs," 
said  KuGBn,  G.  J.,  "gave  them  no  present  interest  In  the  trust  fund,  and 
under  the  cases  of  Inniranee  Co.  v.  Van  Rensselaer,  4  Paige.  87.  and  Doten- 
ing  V.  Marshall,  supra,  an  allowance  to  their  guardian  could  bt>  made  onlj 
out  of  the  shares  of  the  infanta."  In  arriving  at  the  value  of  the  subject- 
matter  involved  in  the  action,  the  rents  collected  by  ttie  receiver  pendente 
lite  sliould  not  be  added  to  the  amount  realized  from  the  sate  of  tbe  property. 
Nt'itlier  tlie  interlocutory  nor  the  flual  jtidgment  malies  any  provision  with 
regard  to  these  rents.  Tlieir  collection  was  pursuant  to  a  pruviaionRi  rem- 
edy, and  was  a  mere  incident  to  the  partition.  Tbe  subject-matter  of  tbe  ac- 
tion proper  was  the  real  estate  sought  to  be  partitioned;  and  its  value,  or  the 
proceeds  of  the  sale,  was  the  value  of  such  subject-matter.  The  judf^meni 
appealed  from  should  therefore  be  reversed  so  far  as  it  awards  extra  allow- 
ances to  the  several  parties  to  the  »ction,  with  91U  costs  and  disbursements 
to  the  appellants,  payable  out  of  the  fund,  and  without  prejudice  tu  a  fnah 
application  at  special  term  upon  the  principles  stated  In  this  opinion. 


St.  Lawbencb  Wholesale  Gbocebt  Co.  v.  Hobsoh. 
{Supreme  Court,  Oeneral  Term,  Third  Department.   November  8S,  1803.) 
ChUKoa  ov  Vevub. 

An  order  chanKloK  the  place  of  trial  will  not  be  disturbed  on  appeal  where  it 
does  not  appear  that  the  special  term  abused  Its  dlaoretloa  In  making  it. 

Appeal  from  special  term,  New  Tork  county. 

Action  by  the  St.  Lawrence  Wholesale  Grocery  Company  against  Howard 
H.  Uoljson.  From  an  order  of  tbe  special  term  granting  dtfendant*a  mo- 
tion on  atSdavits  for  a  change  of  the  place  ct  trial  for  the  otmrauence  of 
witnesses,  plaintiff  appeals.  Affirmed. 

Argued  l>efore  Mayham,  F.  J.,  and  I'nTNAH  and  Hbbrick,  JJ. 

Q,  it.  Dorwin,  for  appellant.  McClary  di  Paddock*  (F*  &.  Faddock,  at 
counsel,)  for  respondent. 

IIeurick,  J.  This  is  an  appeal  from  an  order  changing  tbe  place  of  triaJ. 
I  can  see  no  reason  for  an  opinion.  I  do  not  see  that  the  special  term  abased 
its  discretion.  I  very  much  doubt  if  1  should  not  have  made  tlie  order  if  I 
bal  t>een  holding  the  special  term;  and  when  I  cannot  clearly  see  tliat  tbe 
special  term  eri-ed,  1  tbmlE  tbe  order  should  be  afiOrmedt  with  codta.  AH 
concur. 


McGuiBK  et  oL  V.  McTUAL  Ben.  Life  Oo.  op  Habtpord. 

{Supreme  Court,  General  Term,  Third  Department  November  2^  ISSS.) 

AonoN  OK  Ihburasob  Poliot— Kvidewob— Baptisic 

Jd  an  aotioD  on  a  life  insarsQce  policy  tbe  defendant  claimed  that  It  waa  void  b» 
cauM  of  false  represeotatioDB  as  to  age  of  insured,  and  offered  evidence  of  the  rec- 
ord of  baptism  oi  a  granddausbter  of  tbe  insured  to  prove  that  the  larared  most 
nave  been  much  older  than  stated.  Heldt  that  the  evldoaoa  was  properly  rejected, 
as  the  record  of  a  baptism  can  imly  be  evidence  of  thefMtaf  b^tlam  aaaef  Itt 
date. 

Appeal  from  circuit  court,  Columbia  ooui^. 
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Action  1^  Frank  McGairk  and  otbera  i^alnst  the  Uutaal  Bandit  lifQ 
Company  of  Hartford,  Conn.,  on  a  policy  of  insurance  on  the  Iffe  of  Alice 
McGulrk.  From  a  Jodgment  rendered  for  plidntlffs  the  defendant  appeals. 
Affirmed. 

Argued  before  Mathah,  P.  J.,  and  Puthau  and  Hbrrigk.  JJ. 
Cadman  A  Pack,  for  appellant.    Cadj/  A  Hoyaradit  {J.  Hider  Cady,  of 
eounsel,)  for  rfspondents. 

H&RR1CK,  J.  The  plaintiffs  bring  an  action  upon  a  policy  of  Insunince  upon 
the  life  of  one  Alice  McGuirk.  The  defendant,  umong  otiier  JefensHs.  as- 
serted that  the  policy  was  obtained  through  mliirepresentatton  and  fraud; 
that  in  the  written  application  fur  the  policy  the  insured  was  represented  hb 
atiout  12  years  younger  than  she  in  fact  was.  Upon  the  trial  the  defendant 
o:Vered  in  evidence  a  record  of  baptism  "aa  the  reeoiU  of  bnptiam  of  Alice 
iioyd.  the  granddaughter,  of  Alice  McGulrk.  the  insured,  un  June  11, 1H54." 
It  was  objected  to  by  the  pltiintiffs,  und  ruled  out  by  the  court,  and  tliat  rul- 
ing presents  the  only  question  argued  by  the  Hppellant  before  this  court. 
Assuming  tliat  the  record  was  properly  authenticated  to  be  admisaible  in  fvi- 
dence.  (of  which  I  have  serious  doubts,)  the  offer  to  prove,  or  purpose  for 
which  it  was  offered,  was  loo  broad.  The  register  was  not  one  required  by 
law  to  Ite  kept,  and  it  could  only  be  received  in  evidence  to  prove  the  fact  of 
baptism  and  its  date.  Tayl.  Ev,,(8th  i:d.)  §  1773;  Kabok  v.  Iiuturanee  Co., 
(Sup.)  4  N.  Y.  Supp.  718;  hitler  v.  Qehr,  51  Amer.  liep.  207-217;  Blacft- 
bitm  V.  Crawford,  8  Wall.  175-189.  I  can  see  no  error  in  the  rejection  of 
the  baptismal  register.  The  judgment  should  be  affirmed,  with  costs.  All 
concur. 


Shields  o.  Busbexa. 

{Suipreme  Court,  Oencral  Term,  Third  Department   ITovember  2S,  1S93.) 

1.  HoRTOAOR — What  Cosstitdtes — Deed  Absoi-utb. 

PlaiDttfTB  a&Bignors,  in  consideratloQ  of  (1.000,  conveyed  land  to  defendant,  re- 
ceiving back  from  him  a  lease  of  tbo  property.  By  a^rreemeut  in  tbo  lease,  gran- 
tors were  to  pnydefendant  a  yearly  rent,  and  at  the  expiration  of  two  years,  on  the 
payment  of  $1,000  to  defendant,  the  latter  was  to  reconvey  the  premises  to  grantors. 
It  was  intended  by  the  parties  that  the  transaction  should  operute  as  a  mortgage 
to  secure  the  loan.   Beld,  that  the  whole  transaction  oonatituted  a  mortgage. 

t.  Bame- -AasiaxHBXT  bt  Obantos— Eftbct. 

The  fact  that  a  oondition  Id  the  lease  not  to  asalgn  was  brokeo  by  the  lessees 
will  not  operate  as  a  forfeiture  of  their  right  of  redemption  under  the  agreement, 
since  defendant  agreed  In  the  lease,  on  pigment  of  C1,000,  to  reooDvey  to  grantor 
or  his  assigns. 

Appeal  from  special  term.  Franklin  county. 

Action  by  Francis  Shields  against  Alvln  Kussell  for  spedflc  performance, 
.rudgment  for  plaintiff.   Defendant  appeals.  Affirmed. 

Argued  before  Mathau,  P.  J.,  and  Putnam  and  Herrick.  JJ. 

K'ellas  A  ilumill,  {John  P.  Kellas,  of  counsel.)  for  appellant.  Badger  i& 
IdSt  {John  P,  Badger,  of  counsel,)  for  respondent. 

Hkkrick.  J.  Eliza  H.  Elliott  and  John  S.  Elliott  desired  to  borrow  the 
sum  of  81,0iJ0  from  the  defendant.  He  agreed  to  loan  them  that  amount  for 
two  years.  To  secure  it  tli^-y  wt-re  to  give  him  a  deed  of  certain  lands,  and 
be  to  give  back  a  lease  of  ttiem.  Eliza  H.  Ellioit  owned  the  fee  of  the  real 
estate  in  question.  Utie  gave  a  deed  of  it,  lier  hii»band,  John  S.,  joining  with 
her,  to  the  defendant.  At  the  same  time  the  delendaiit  gave  to  Jolm  S.  El< 
liott  a  lease  of  the  same  premises  for  two  yejtrs,  by  the  terms  of  which  John 
S.  Elliott  was  to  keep  the  property  insured  and  in  repair,  to  pay  to  the  de- 
fendant 860  a  year  rent,  and  not  to  assign  the  leasew   The  defendant  agreed 
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that  upm  the  paTment  of  safd  lent,  the  performing  of  the  other  conditions  of 
the  lense,  and  the  payment  to  him  at  the  expiration  of  two  years  of  the  sam 
of  81,000*  he  would  execute  and  deliver  to  said  Jolm  S.  Elliott,  his  heirs  and 
assigns,  a  warranty  deed  in  fee  simple  of  the  premises  described  in  the  lease. 
ElizH  H.  £lliott  agreed  with  her  husband  tliat  the  lease  should  go  to  him,  and 
she  was  present  when  it  was  made.  The  deed  and  the  leaae  were  made  si- 
multaneously, for  the  same  purpose.  It  was  intended  by  all  parties  that  ther 
should  take  the  place  of  and  operate  as  a  mortgage  to  secure  to  the  defendant 
the  repayment  tu  him  of  the  $1,000  loaned  to  the  Elliotts.  The  whole  trans- 
action constituted  a  mortgage,  {Macauley  v.  Smith.  182  N.  T.  524,  30  N.  E. 
Rep.  997;  Thorn  v.  Sutherlawl,  123  N.  Y.  236,  25  N.  E.  Rep.  362;  Barry  t. 
Insurance  Co.,  110  N.  Y.  1, 17  N.  £.  Bep.  405;)  and  upon  payment  of  the 
loan  to  the  defendant  his  lien  therefor  would  absolutely  cease,  and  there 
would  be  no  necessity  for  a  reconveyance  from  him,  except  to  dear  up  the 
record  title,  {Barry  v.  Inauraiice  Co.,  110  K.  Y.  6, 17  N.  E.  Hep.  405;  8hat 
tuck  V.  Baacom,  105  N.  Y.  39-43.  12  N.  E.  Kep.  283.)  The  cases  cited  hold- 
ing that  the  defendant  took  no  title,  that  he  simply  had  a  lien  upon  the  prop- 
erty as  a  mortgagee,  would  be  an  insuperable  objection  to  the  plaintiff's  re- 
covery in  this  case,  except  for  the  facts,  already  stated,  that  Eliza  H.  EllroU, 
who,  under  such  autburities,  must  be  considered  the  mortgagor,  was  a  party 
to  the  whole  agreement,  consented  to  tlie  lease  given  to  her  huRband.  in  and 
by  which  lease  it  was  agreed  that  the  reconveyance  should  be  made  to  her  hos- 
band,  his  heirs  and  assigns,  which  agreement  is  Just  as  binding  as  if  It  was 
contained  in  the  deed  itself, — both  are  to  be  construed  together  as  one  instru- 
ment; and  the  furtlier  fact,  as  stated  by  the  learned  justice  before  whom  the 
case  was  tried  without  a  jury,  that  Mrs.  Elliott,  while  upon  the  witness  stand, 
dischiimed  any  right  in  the  premises. 

The  plaintiff  is  the  assigneeof  all  the  rights  of  John  S.  Elliott  under  the  so- 
called  "lease."  He  has  offered  to  pay  the  defendant  the  amount  of  his  mort- 
gage, and  asks  a  coaveyance  to  him  of  the  property  in  question.  The  defend- 
ant says  that  John  S.  Elliott  covenanted  and  a^eed  in  and  by  the  lease  not 
toassignsuch  lease,  and  that  by  assigning  to  the  pUintifl  all  rights  under  the 
lease  his  right  to  a  conveyance  has  been  forfeited,  and  that  the  plaintiff  is  not 
entitled  to  a  conveyance  for  that  reason.  Practically  tlie  defendant'a  position 
amounts  to  this:  that  by  defaulting  in  one  of  the  conditions  of  the  lease  <v 
mortgage,  that  which  was  a  mortgage  has  been  turned  into  an  ahsolute  deed. 
In  fact,  the  defendant  stated  that  as  his  claim,  upon  tlie  trial,  in  answer  to  a 
question  the  court.  "My  opinion  is  that  I  am  entitled  to  the  ownershipof 
the  property,  for  the  reason  that  the  transfer  from  Elliott  to  Shields  was 
without  my  consent;  and  I  propose  to  claim  a  forfeiture.  No  other  rea- 
son in  particular  for  mo  refusing  to  deed  to  Shields,  except  that  I  should  ob- 
ject to  him  as  a  tenant.  If  he  would  pay  up  in  full,  he  wonld  be  no  longer  s 
tenant,  as  I  understand  it.  So  that  there  is  no  other  reason  except  the  ground 
of  forfeiture  by  assignment  without  my  consent."  That  position  is  one  that 
finds  no  favor  In  equity.  Once  a  mortgage,  always  a  mortgage.  Manavlty 
T.  Smith,  132  K*.  Y.  624-631. 30  N.  £.  Bep.  997.  And  a  mortgagor,  althongh 
he  has  not  strictly  complied  with  the  terms  of  the  mortgage,  has  a  right  <tf 
redemption.  Matihatx  v.  Hheehan,  69  N.  Y.  5H5-590.  As  a  covenant  be- 
tween landlrad  and  tenant,  the  covenant  not  to  assign  would  probaUy  be 
good,  and  the  plaintiff  could  not  occupy  the  premises  as  a  tenant  of  tiip  d^ 
fendant;  bat,  as  we  have  seen,  the  real  positicm  of  tlie  defendant  Is  not  that 
of  a  landlord,  bat  of  a  mortgagee,  the  mortgagors  remaining  In  possession  of 
the  property.  I  shall  not  discuss  the  question  as  to  whetho-  the  clause  for- 
bidding an  assignment  was  void  as  being  in  restraint  of  the  power  of  lUiens- 
tion,  nor  as  to  what  extent  forfeitures  are  favored  or  frowned  upon  in  Ihw  nr 
in  equity.  While  tliere  is  that  covenant  on  the  part  of  Elliott  that  hf  will 
not  assign  the  leasCf  there  is  also  a  covenant  upon  the  part  of  the  defoudant 
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tbat  upon  the  payment  of  81,000  bjr  Sniott  or  his  nuigiifl  he  wlU  eonvey  to 
SJUott,  bia  hein  and  assigns,  the  property  in  question.  Of  conrse,  Elliott's 
maaiguB  oonld  not  pay,  nor  could  the  defendant  oonvey  to  Biliott^s  aaaigns. 
unless  Elliott  bad  assigned  to  some  one.  These  provisions  of  the  lease  or 
mortgage  being  inconsistent,  and  as  we  have  seen  that  equity  does  not  favw 
an  agreement  that  turns  a  mortgage  Into  an  absolute  deed  upon  a  default, 
{Maottul^  V.  Smith,  ivpntt)  I  thinlc  th^  the  provisions  of  the  lease  or  mort- 

Eige  providing  for  a  conToyanoe  of  the  property  to  Elliott  or  his  assigns  upon 
s  or  their  paying  the  amount  of  the  mortgage  should  be  held  paramount* 
and  tbat  the  plalntll^  as  Elliott's  assignee,  is  oititied  to  a  conveyance  of  the 
proper^  in  question.   Let  the  Judgment  be  affirmed,  with  oosta.  All  concur. 


DmxNBUBT  et  at.  «.  Hoadlbt. 
{Supreme  Court,  General  Term,  Fourth  Department.  November,  1393.) 

L  BTTT»iiroE— Book  E^itries. 

An  antr7ln  a''ca8hbook"or  "dUoouDt  book'otadQoedeDtlnhift  own  bandwrltt 
lug,  under  a  oertaiD  date,  stating.  **C!adi  paid,  A.  IX  Hoadler  note,  tl60^ "  is  ooe 
oompetcDt  evidence  In  favor  of  the  admiolitrstim  of  deeedeatfs  estata,  that  It 

paid  valne  for  the  note. 
&  AcTioK  ON  NoTB — Obheral  Drniai. — Dblivert. 

In  an  aotloa  on  a  note,  a  general  denial  puts  In  Issue  the  question  of  delivery 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Whitmore  Dusenbury  and  others,  administrators,  eta,  of  George 
Dusenbury.  deceased,  ugainst  Aubert  D.  Hoadiey  to  recover  on  a  promissory 
note.  From  a  judgment  in  favor  of  defenditnt,  enlered  on  tlie  report  of  a 
x«feree  dismissing  the  complaint,  pJaintifTs  appeal  Affirmed. 

The  complaint  alleged  that  defendant  made  and  delivered  to  plaintiffs'  in- 
testate in  his  lifetime  a  promissory  note  dated  October  20. 1885,  for  $150,  pay- 
able one  year  after  date,  "to  the  order  of  Harper  Diisphbury  or  bearer,"  for 
value  received,  with  use,  and  tbat,  after  the  death  of  George  Dusenbury,  the 
note  came  into  the  possession  of  plaintiffs  as  one  of  the  assets  of  the  deceased, 
and  that  they  are  now  the  lawful  owners  and  holders  thereof,  and  tbat  no 
part  baa  been  paid.  Xiie  answer  was  a  general  denial.  Tbe  referee  found 
tbat  the  note  was  never  delivered  by  the  defendant,  or  by  his  authority,  and 
that,  as  the  plaintiffs  did  not  show  that  their  intestate  was  a  purchaser  in  good 
faith  and  for  value,  they  could  not  recover. 

Argued  before  Habdin,  P.  J.,  and  Martin  and  Mebwin.  JJ. 

J7.  (7.  Moody,  for  appellants.   H.  8.  WUUanu,  for  respondent. 

Merwin,  J.  Upon  the  trial  of  this  action  it  became  important  for  the 
plaintiffs  to  show  that  their  intestate  paid  value  for  the  note.  Whitmore 
Dusenbury,  one  of  the  plaintiffs,  being  upon  the  stand  as  a  witness  in  behalf 
of  the  plaintiffs,  a  book  was  shown  to  him,  and  he  testified  as  follows:  "This 
is  tbe  cashl)Ook  of  Geogge  Dusenbury,  in  which  he  kept,  in  his  own  hand- 
writing, an  entry  of  cash  paid  out  by  him,  and  for  money  paid  by  him  upon 
notes  bought  or  discounted  by  him."  Plaintiffs  then  offered  in  evidence 
"the  book,  page  1U5,  third  line  from  the  bottom  of  the  page,  under  date  of 
October  20,  1885.  showing.  'Cash  paid,  A.  D.  Hoadley  note, $150.*  in  hand- 
writing of  George  Dusenbury.  deceased. "  This  was  objected  to  as  incurape- 
tentand  ImmHterial  and  hearsay,  and  a  memorandum  by  intestate  in  bis  own 
fiivor,  and  improper.  The  objection  was  sustained,  and  plaintiffs  excepted. 
This  ruling  tlie  plaintiffs  claim  to  be  erroneous.  The  case  shows  that  Dusen- 
bury died  in  1890,  tlien  being  an  old  man,  and  having  done  no  business  him- 
self after  1888;  that  he  had  been  in  the  mercantile  trade  for  many  years,  and 
atone  time  did  a  banking  business  as  a  private  Innker;  made  it  a  busing  of 
discounting  notes,  and  of  loaning  money  on  notes,  at  timea.   One  wttneH 
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testifies  that  tn  1885  he  did  not  run  his  store,  but  looked  after  his  farms,  and 
had  an  otllce  at  the  store  where  he  transacted  all  his  business.  Another  wit- 
ness testiljfs  that  Dusenbur;  formerly  kept  a  store,  and  about  tliis  time  kept 
a  banking  house  for  about  three  years.  "Was  a  m<meyml  man.  and  often 
discountetl  noti'S.  Bought  notes  and  loaned  mi>ney,  more  particularly  while 
In  ibe  banking  business.  After  that  he  did  noi  loan  so  much,  but  he  did  to 
some  particular  ones."  It  is  to  be  observed  that  llie  entry  ofFereil  does  not 
show  to  whom  the  money  w^is  paid,  nor  is  the  time  of  the  entry  shown,  except 
88  it  may  appear  from  the  entry  Itself.  In  another  part  of  the  evidence  the 
bonk  Is  called  the  "Discount  Journal  of  Duaenbury." 

The  ttook  offered  was  not  competent  as  an  account  book.  The  necessary 
preliminary  facts  were  not  shown,  and,  besides,  the  rule  as  to  account  books 
does  not  appiv  to  a  cash  transaction  such  as  was  here  offered.  Smith  v.  Rentz, 
131  X.  Y.  169.  30  N.  E.  Uep.  54.  In  the  case  cited  the  bo»)k  offered  by  the 
plaintiff,  and  held  inadmissible,  was  a  ledger  kept  by  phuntiS's  te^itttor,  a 
banker.  There  is  a  rule  by  which  entries  of  third  persons  in  the  usual  course 
of  business  are.  after  the  deatli  of  the  persons  making  the  entries,  competent 
evidence.  Arma  v.  Middletoti,  23  Barb.  573;  Fisher  v.  Mayor,  67  N.  Y".  77; 
Utirke  V.  Wolfe,  S8  N.  Y.  Super.  Ct.  271;  1  Gre<  nl.  Ev.  §  115.  As  said  by 
Judge  Stort  in  Nicholls  v.  It'e66,  8  Wheat.  337:  "Memoranda  made  by  a 
person  in  tlie  ordinary  course  of  his  business,  of  acts  or  matters  which  his 
duty  in  such  business  requires  him  to  do  for  others,  are,  in  case  of  his  death, 
admissible  evidence  of  the  acts  and  matters  so  done."  So  entries  of  deceased 
persons  against  their  interest  are  admissflde.  See  Woo'),  Pr.  Ev.  §  et 
aeq.  But  these  principles  do  not  help  the  plaintiffs  here,  and  we  are  referred 
to  no  case  which  holds  that  thn  entries  made  by  the  party  himself  in  bis  books 
in  his  own  favor  are  admissible  in  favor  of  his  estate  in  a  case  like  the  pres- 
ent. On  the  contrary,  it  has  been  substantially  held  in  a  number  of  cases 
that  sucl)  entries  are  not  admissible.  Vaughn  v.  Strong,  (Sup.)  4  Y.  Supp. 
GHGi  Mason  y.  Weddersipoon,  43^1X11,  21.  See,also,  DooHttle  v.  Stone,  {&ap.) 
8  N.  Y.  Supp.  605;  Sheldon  v.  Sheldon.  (Sup.)  11  N.  Y.  Supp.  477.  re- 
versed upon  other  grounds  in  133  N.  Y.  1,  30  N.  E.  Rep.  730;  Schtoartz  v. 
Allen,  (Super.  Ct.  Huff.)  7  X.  Y.  Supp.  5;  Callotoay  v.  Mcmilan,  11  Heislc. 
557,  cited  in  Wood,  Pr.  Ev.  §  124.  VVe  think  that  the  referee  did  not  err  in 
his  ruling. 

There  are  no  other  questions  that  call  for  special  consideration.  The 
question  of  delivery  was  at  iSHue  under  the  general  denial.  Satoyer  v. 
Wamer,  15  Barb.  282.  There  was  evidence  from  which  the  referee  had  a 
riglit  to  find  that  the  note  was  never  delivered  by  the  defendant,  and,  that 
being  so.  it  was  incumbent  upon  the  plaintiffs,  in  order  to  complete  their  title, 
to  show  that  their  intestate  purcliased  in  good  faith  and  for  value.  Hall 
Wilson,  16  Barb.  548;  Ctirtis  v.  Crane.  6  N.  Y.  St,  Bep.  748.  affirmed  121 
K.  Y.  650,  24  N.  E.  Rep.  1091.    We  find  no  sufficient  ground  for  reveraal. 

Judgment  affirmed,  with  costs.   Ail  concur. 


IlYZER,  School  Trustee,  p.  Board  of  Sup'rs  of  Ulster  Countt. 

{Supreme  Court,  Oeneral  Term,  Third  DcixtrtmetiL   November  33,  1S99l) 

Taxation— Forest  Prbsskvk  Lands. 

Uodcr  Laws  1SS6,  c  280,  providiug  for  tazioa;  forest  presets  lands,  where  Um 
tax  was  dtdy  approved  by  toe  comptroller  and  forest  eommtasiotiera,  anid  no  irregn- 
larltiei  are  shown.  It  wul  t>e  upheld. 

Appeal  from  special  term,  Ulstt.-  county. 

Application  by  Daniel  Hyzer.  sole  trostee  nt  school  district  No.  3  at  the 
town  of  Uardenburgfa,  against  the  board  ot  superrisors  of  the  county  of  Ul- 
ster, for  a  writ  of  mandamtu.  From  a  judgment  alio  nrtng  tbe  writ,  defwd- 
ant  appeals.  Affirmed. 
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Arffiied  before  Mathau.  P.  J.,  and  FtrrNAM  and  Hbrbiok.  JJ. 

John  F.  Cloonant  for  appellant.   Linson  A  Van  £urm,  tor  respondent. 

Herrick,  J.  The  tax  objected  to  was  a  tax  on  foreat  preserve  lands. 
Such  lands  are  taxable.  Chapter  280,  Laws  1886.  The  moving  affidavit, 
which  is  not  disputed,  says  that  such  tax  was  duly  approved  liy  the  comp- 
troller and  forest  commissioners.  The  proceedings  seem  to  have  been  regu- 
lar all  through.  If  the  pruceedings  were  irregular  in  any  respect,  such  irreg- 
ularities should  be  pointed  out.  It  Is  not  the  case  of  attempting  to  enforce  a 
tax  upon  lands  against  a  citizen,  where  it  is  a  lien  upon  lils  lands,  and  by  It 
his  property  may  be  taken  from  him.  The  court  wilt  not  Hssume  that  there 
are  irregularities,  but  rather  tiiat  the  public  officers  have  done  their  dutjy. 

The  order  should  be  affirmed,  with  costs.   All  concar. 


Hbwitt  t)>  Newbttbger. 
(Suprsnw  Court,  Otnerul  Term,  Third  Department.   Novflmber  S3, 1898.) 

L  Faub  iHnuaOMfENT— Who  Liablb— pRoaiCDTiNo  Witnisb. 

Where  a  oomptaininK  witness  ttataa  the  acts  complained  oL  and  the  mafriitrate 
draws  op  the  Infonnaoon,  wfaloh  is  defective  in  farm,  the  witness  U  not  llabla  to 
tiia  aconsed  In  an  action  for  false  Imprisonment, 
flL  Suii— Btidsmcb— lLa.to>. 

Malice  ii  not  an  element  of  fttlse  [mprlsonmeot. 

Appeal  from  circuit  court,  Montgomery  county. 

Action  by  Daniel  C.  Hewitt  against  Moses  Newbui|^r  for  false  imprlson- 
mei.t.  From  a  judgment  diBmiasing  the  complaint*  the  plaintiff  appeals. 
AiBrmed. 

Argued  before  Mathau,  P.  J.,  and  Putnah  and  Herrick,  JJ. 
Edward  P.  White,  for  appellant.    Westbrookf  Bontt  A  Parkina»  ( W^U 
frrooA  A  Bontt  of  coansel.)  for  respondent. 

Hebbiok.  J.  The  Code  of  Criminal  Procedure,  like  the  original  Oode  of 
Civil  Procedure  was  intended  to  simplify  pleadings,  and  Informations  like 
complaints  are  safflcient  if  in  plain  terms  they  specify  the  charge  made,  bo 
stated  that  the  person  proceeded  against  knows  enctly  what  is  charged 
against  him.  Proceeding  before  inferior  courts  are,  so  far  as  the  mere  forms 
of  procedure  therein  are  concerned,  to  be  liberally  construed.  Informations 
lodged  before  committing  magistrates,  and  warrants  issued  upon  tliem,  are 
not  expected  to  be  drawn  witii  the  same  technical  accuracy  thatan  indictment 
should  be.  "The  information  is  the  allegation  made  to  a  magistrate  that  a 
person  has  been  guilty  of  some  crime. "  (Jode  Crlm.  Froc.  g  145.  So  far  as 
I  know,  no  construction  of  this  section  has  been  given  by  the  courts.  It  cer- 
tainly cannot  be  expected  that  persons,  before  they  can  safely  go  to  a  magis- 
trate for  relief,  must  employ  some  one  learned  ia  all  the  niceties  of  pleading, 
and  acquainted  with  the  definitions  of  crimes,  nor  tltat  they  shall  i)oraess  such 
knowledge  themselves.  Courts  of  minor  criminal  jurisdiction  are  courts 
where  iieuple  are  expected  and  invited  to  Initiate  prosecutions  without  coun- 
sel, and  it  is  the  policy  uf  the  law  to  encourage  them  in  so  doing;  and  the 
proceedings  there  should  be  so  regulated  that  the  unlettered  and  unlearned 
may  enter  freely,  without  fear  that  their  Ignorance  of  the  forms  of  law  and 
its  terms  may  lead  them  into  greater  dangen  or  difficulties  than  those  from 
which  they  seek  protection  or  redress.  A  plain  statemeutof  the  acts  of  which 
the>  complain,  without  statins  the  evidence,  it  seems  to  me  is  sufficient. 
The  magistrate  then  becomes  the  responsible  party,  he  is  to  determine  from 
that  statement  or  information  whether  a  warrant  sliould  issue,  and  be.  not 
the  person  lodging  the  information.  Is  responsible  tor  its  form;  the  person 
lodging  the  informaUon  being  liable  In  an  acuon  tot  malicious  prosecution  if 
V.20N.Y.8.no.l5— £8 
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be  willfully,  corruptly,  or  mallclouBly  misleads  the  magistrate  by  any  fidse 
statement  in  his  information.  In  this  particular  case  the  magistrate  peraon- 
ally  drew  up  the  in  formation,  after  an  oral  examination  or  statement  made 
to  bim  by  the  defendant.  It  states,  in  simple  and-direet  terms,  what  the  d»> 
fendant  complained  of,  so  that  both  the  magistrate  and  the  defendant  ooaU 
UDderstand  the  cbai^e  made;  and,  tested  by  the  principles  I  have  suggeBted. 
it  seems  to  me  sufficient  Von  Latham  t.  Lihby,  38  Barb.  839;  Pratt  t. 
Bogardus,  49  Barb.  89.  The  warrnnt  follows  the  Information,  and  folly 
apprises  tlie  defendant  of  the  charge  ngainst  him,  and  while,  perhaps,  it  mi^ht 
be  open  to  objection  where  a  direct  attack  was  made,  as  upon  an  application 
to  discha^  the  person  arrested  upon  it,  yel  when  it  is  attacked  coUaterallj, 
and  bearing  in  mind  that  tin  same  technical  aocnracy  is  not  to  be  insisted 
upon  In  process  issuing  from  minor  courta  as  in  indictments,  I  think  it  should 
be  held  sufficient.  The  evidence  offered  to  prove  malice  was  properly  re- 
jMted;  malice  is  not  an  element  of  false  imprisonment.  7  Amer.  ft  Eng. 
Etac.  Law,  p.  664.  The  Judgment  sbould  be  afflruMd.  All  concur. 


MoGoLDRioK  e.  Nbw  Yobk  Gbht.  ft  H.  B.  B.  Go. 
(Supreme  Court,  Omeral  Term,  Fowih  DepurtmenL  November,  1898.) 

1.  UUMiatPAI.  CORPOUTIOSS— lOT  BlDBWAIXB— WHO  LlABLl. 

Where  a  railroad  oompaor,  withoat  a  lioonse        the  <Aty,  ellowa  wafeM^  to  low 
from  its  tank  upon  the  sidewalk  of  a  street,  where  it  freases,  the  eompany  Is 

liable  to  persons  who  are  lnjared     falling  on  the  ice. 

S.  SaUB— CONTBiBDTOBT  NnH.IOBNGB. 

In  an  action  for  personal  injortes  it  appeared  that  plaintUFs  Inteatate  fell 
some  loe  which  defendant  had  wroofffnlly  allowed  to  aooomolate  on  the  dtewalk, 
and  was  fatoUj  injnred  by  a  luge  and  rery  sharp  knife  whLoh  he  was  carrying  to 
use  in  his  trade.  The  knife  was  wrapped  in  several  olotb  garments,  and  tied  with 
a  string,  and  it  appeared  that  decedent  had  carried  it  In  this  manner  for  ■ereral 
rears.  A  witness  for  defendant  testified  that  ha  had  warned  deoedent  that  It  wws 
dangerous  to  carry  the  Imife  as  he  did.  Held,  thatit  oonld  notbesidd  as  anuMar 
of  law  that  deoedent  was  negligenL 

Appeal  from  circuit  court,  Oneida  county. 

Action  by  John  Mciioldrlclc,  as  administrator  of  John  IfcGoldricfc.  de- 
ceased, against  the  Kew  York  Central  &  Hudson  Biver  Bailroad  OfHnpany, 
for  causing  death  of  intestate  by  negligence  in  obstructing  sidewalks.  Fnun 
a  judgment  rendered  in  favor  of  plaintitT,  the  defendant  appeals.  Affirmed. 

The  action  Is  to  recover  damages  for  the  death  of  John  McOoldrIck,  which 
occurred  at  the  city  of  Uome.  on  the  10th  February,  1890.  In  one  ooant  of 
the  complaint  it  is  alleged  that  the  death  was  cansed  by  the  wrongful  and 
illegal  act  of  the  defendant  in  permitting  water  to  flow  from  its  water  pipes 
or  tenk  onto  the  sidewalk  on  James  street,  bunting  the  premises  of  defteid- 
ant,  and  allowing  such  water  to  accumulate  and  freeze,  so  that  the  sidewalk 
became  icy  and  dangerous,  and  an  obstruction  to  the  public,  by  reason  of 
which  the  deceased  slipped  and  fell,  and  was  tetally  injnred.  Ths  aeoood 
count  la  substantially  the  same,  except  that  negligence  is  charMd. 


Argued  before  Habdin,  F.  J.,  and  Mabtin  and  Mebwin,  JJ. 
C.  i>.  Preaeottt  for  appellant.   Msifahon  A  CurUn,  for  appellee. 

Herwim,  J.  On  the  10th  February,  1890,  John  McGoIdrick,  the  plaintilTa 
intestate,  fell  at  or  near  the  station  of  defendant  at  Rome,  and  received  an 
injury  from  which  de^b  enaued.  At  that  station,  and  near  the  sidewalk 
th^  passes  on  the  west  side  of  James  street  from  the  eoutherly  track  of  da- 
feodant  to  a  branch  track  leading  to  the  track  of  the  New  York,  Ontario  ft 
Western  Bailroad.  t^e  defendants  maintaj  ned  a  water  column  ai^  spout,  f  roA 
which  its  engines  obtained  water.   The  end  <^  this  apout,  when  turnsd  fl& 
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was  about  four  feet  from  the  sidewalk,  and  water  was  aocDstomed  to  drip  or 
flow  thereftom  upon  occasions  when  It  was  used  and  turned  off.  Directlj 
under  the  end  of  the  apout  where  it  was  turned  off,  and  for  the  purpose  m 
taking  off  the  oTorflow,  the  defendant  some  Tears  ago  put  in  a  plank  hopper, 
and  a  plank  sewer  extended  from  there  Boutherly  across  the  Ontario  A  Western 
Railroad  to  the  end  of  the  sewer  on  James  street.  Over  the  top  of  the  hopper 
there  was  placed  a  wire  screen.  There  Is  evidence  tending  to  show  that  the 
opening  of  tills  outlet  or  hopper  waSt  prior  to  the  accident,  clf^;ed  up  by  ice 
or  snow,  so  that  the  snrplus  water  did  not  pass  off  by  the  sewer,  but  ^d  pass 
onto  the  sidewalk,  and  made  it  dangerouriy  ley.  The  claim  of  the  plalntllt 
is  that  his  intestate  slipped  and  fell  on  this  sidewalk  at  the  point  where  the 
ice  bad  so  accumulated.  There  is  evidence  tending  to  show  that  to  tiave  been 
the  case.  There  is  no  claim  tbat  the  defendant  had  any  license  from  the  city 
to  obstruct  the  sidewalk.  The  intestate  was  by  tmde  a  tanner,  and  upon  the 
day  in  question  wns  upon  his  way  to  Vba  place  wliere  he  worked.  He  had 
with  him  in  his  hand,  or  upon  his  arm,  a  tanner's  knife,  called  a  "beam 
knife,"  that  was  used  by  him  in  his  business.  This  was  a  large,  sharp  knife, 
and  the  manner  in  which  it  was  wrapped  np  upon  this  occasion  is  described 
as  follows  by  bis  wife:  "I  wrapped  this  knife  of  my  husband's  up  in  a  news- 
paper; next  wrapped  It  up  tight  in  his  working  shirt;  next  wrapped  his  over- 
alls around  it,  and  his  working  vest,  and  then  wound  a  strii^  all  around  it 
from  the  handle  to  the  point  as  tight  as  1  cOuld,  and  then  done  It  up  in  an- 
other bundle,  and  knotted  it  tight.  I  put  another  cloth  over  this  that  I 
knotted.  The  other  cloth  was  cotton  and  wool,  thick  stuff.  It  was  a  gar- 
ment ttiat  he  took  around  it  always  on  purpose."  There  was  evidence  that 
ho  was  accustomed  to  carry  it  in  this  way.  As'  he  fell,  he  received  a  cut 
from  the  point  of  this  knife  that  produced  a  beniorrhnge  that  was  the  im- 
meddate  cause  of  his  death.  Whether  the  Intestate  fell  by  reason  of  any 
wrongful  act  or  neglect  of  the  defendant  was,  upon  the  evidence,  a  question 
of  fact.  The  defendant  claims  tbat  there  Is  no  basfa  for  a  recovery,  because 
the  obstruction  was  upon  a  sidewalk,  and  the  city,  therefore,  only  liable.  It 
luu,  however,  been  held  that  an  owner  of  adjacent  premises,  who,  without 
authority,  interferes  with  a  sidewalk  for  his  private  purposes,  and  fails  to 
restore  it  to  a  safe  condition,  Is  liable  to  any  one  sustaining  injury  tht>reby. 
Smtth  V.  Ryan,  (City  Ct.  Brook.)  8  N.  Y.  Supp.  853.  affirmed  in  130  N.  Y. 
653.  29  N.  £.  Rep.  1033.  See,  also.  Main  t.  AasociaHon,  89  N.  T.  503,  and 
cases  cited.  In  the  present  case  the  couit  charged  tbat  the  defendant  could 
not  be  held  liable,  except  upon  the  theory  that  its  failure  to  provide  a  place 
for  the  water  which  was  allowed  to  escape  from  the  pipe  made  the  walk  more 
dangerous  than  it  otherwise  would  have  been.  This  was  sufficiently  favor- 
able to  the  defendant. 

Upon  the  question  of  contributory  negligence  the  defendant  claims  that,  as 
matter  of  law,  the  intestate  was  negligent  in  carrying  his  knife  in  the  way  he 
did.  A  witness  on  behalf  of  the  defendant  testlQes  that  some  time  before 
the  accident  he  told  the  deceased  that  In  carrying  these  tools  "they  ought  to 
have  a  board  on  them,  or  a  shingle  tied  on,  to  keep  them  from  mishap,  be- 
cause, if  it  were  just  merely  wrapped  in  paper  or  cloth,  the  knife  Is  so  sharp 
that  it  would  slide  through,  and  do  some  damage;"  and  the  deceased  replied 
that  he  bad  used  them  for  a  great  number  of  years,  and  never  bad  any  ac- 
cident. If  the  jury  believed,  as  they  had  a  right  to,  that  the  knife  waa 
wrapped  up  as  testified  to  by  the  wife,  and  that  the  deceased  was  accustomed 
to  carry  It  that  way  without  Injury,  it  should  not  be  said  as  matter  of  law  that 
the  deceased  was  negligent.  Parsons  v.  Railroad  Co.,  113  N.  Y.  364,  21 
N.  £.  Bep.  145;  Palmer  r.  Bearing,  93  N.  Y.  7.  The  defendant  claims  that 
the  deceased  was  intoxicated,  but  that  was  a  disputed  question,  and  was  for 
the  jury.  Tlie  fact  that  the  consequences  of  the  Call  were  unusual  is  po  dft> 
fOnae  if  la  other  respects  a  liability  existed.  Whart.  Neg.  ^  16  tt  nq.;  Bhrgoii 
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T.  Maj/OT,  eto.,  96  N.  Y.  281.   See,  also.  1  Shear.  &  B.  Nok.  (4th  Ea.)_S 
Phillipa  T.  HailToad  Co.,  127  N.  Y.  657.  27  N.  £.  Bep.  978.   No  snfflciMlt 
reason  for  reversal  appears. 
Judgment  and  order  affirmed,  with  costs.   All  coacar. 


Stephens  o.  Hudson  Val.  Ehittino  Co. 

(Supreme  Court,  Qeneral  Term,  Third  Department.  NoTMiber  8S,  I80S.) 

FnuON&L  luJURiiB— VaRDioT— Wesw  wot  Bxoessitb. 

In  aa  action  by  an  employe  for  personal  Injuries  cansad  by  defendant's  negji- 
eeace,  it  appeared  that  pMatiff  was  a  woman  about  91  years  old,  earning  about 
f7.60  per  week;  tbat  ber  injuries  caused  anoBsthesia  and  paralysis  of  the  back: 
also  pareals  and  other  dlfflonlties;  that  she  baid  beeu  confined  on  ber  back  for  15 
months,  bad  suffered  rreat  pain,  and  that  there  was  bat  slight  probability  tbat  she 
would  ever  recorer.  Held,  that  an  order  setting  asUe  a  rordlcA  of  9S,S00  in  faTor 
of  plaintiff,  unless  she  would  stipulate  to  reduce  It  to  93|000,  waa  erroneona. 

Appeal  from  circuit  court,  Saratoga  county. 

Action  byMaiyE.  Stephens  aji^inst  the  Hudson  Valley  Knitting  Company 
to  recover  damages  for  persoaal  injuries  caused  by  defendant's  negligence, 
and  received  by  piaintifl  while  in  defendant's  employ.  There  was  a  verdiel 
for  plaintiff  for  S5,5(X).  From  an  order  setting  aside  the  verdict  as  excessive, 
unless  the  plaintiff  should  stipulate  to  reduce  the  verdict  to  |^.0U0»  plaintiff 
appeals.  Reversed. 

The  plaintiff,  Ht  the  time  not  quite  21  years  old,  was  employed  in  defend- 
ant's mill  to  operate  a  sewing  maclilne,  earning  from  95.16  to  i|9.90  per 
week.  While  sitting  at  her  work,  a  pile  of  knit  goods,  some  seven  feet  high, 
fell  over,  struck  her  chair,  presse«l  against  tier  back,  and  forced  her  head 
down  to  the  machine.  Her  mouth  bled  from  some  cutd.  She  was  taken 
home,  put  to  bed,  and  was  attended  by  defendant's  physician  until  the  next 
day,  when  her  family  pliysician  took  charge.  At  the  time  of  the  trial,  15 
months  after  the  injury,  she  was  still  contined  to  her  bed,  and  had  at  no  time 
since  the  injury  been  able  to  be  off  lier  back.  Her  phvsician  hud  visited  her 
115  times.  She  had  constantly  suffered  great  pain,  and  tlie  testimony  of  lier 
physician  showed  that  she  suffered  from  paralysis  and  parenia;  that  daring 
the  first  few  months  there  was  anaatheaCa  Hcross  the  small  of  the  back;  that 
just  before  tiie  trial  she  was  suffering  from  chronic  inAammation  atMUt 
the  vertibra;  tliat  tliere  was  inflammiitlun  of  the  ligament;  and  he  ttiought 
the  cartilage  between  the  oertibrie  was  involved-  He  also  testlQed  that  "the 
condition  is  very  much  improved  now  from  whiit  it  was  the  first  few  months. 
Even  under  thf  most  favorable  circnmsiRiices,  the  strength  of  the  back  will 
be  lost, "  and  thiit  the  probabilities  were  that  if  she  should  ever  be  able  to  gft 
up  and  walk,  she  could  only  walk  with  difficulty  and  pain;  that  she  amy  be 
able  to  do  light  work,  but  never  anything  that  requires  any  great  exertion. 
This  evidence  was  qualified  but  little  by  the  evidence  for  defendant.  IMcr 
to  her  injury,  the  plaintiff's  health  hail  always  been  good. 

Argued  before  Mayuam,  P.  J.,  and  Putnam  and  Herrick,  J.T. 

Smith  (£  WeUington,  (C.  B.  Wellington,  of  counsel,)  for  appellant.  WH- 
Uam  SAato,  {Matthtw  aalOt  of  counsel,)  for  respondent. 

HiatRiOK,  J.  In  action  for  damnges  for  torts  it  is  the  well-established 
law  of  this  state  that  verdicts  of  juries  will  not  be  set  aside  for  exceaaivenes.s, 
unless  the  amount  is  so  great  as  manifestly  to  show  that  the  jury  must  have 
actuated  by  passion,  partiality,  prejudice,  or  corruption.  Coleman  t.  South- 
wick,  9  Johns.  45;  Sale  v.  Railroad  Co.,  13  Ilun,  1;  Miniek  t.  Citjf  nf 
Troy,  19  Hun.  253;  Oale  v.  Railroad  Co.,  58  How.  Pr.  385;  H'AOMiaA 
T.  LealU,  54  How.  Pr.  495;  Cnlltna  v.  Railroad  Co,,  12  Barb.  492.  While 
the  court  may  in  such  cases  have  the  power  to  reduce  ttie  amount  of  the 
Terdiet,  and,  it  the  prevailing  party  refuses  to  acc^  such  reduction,  order 
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tliiit  the  verdict  be  whollj  set  nside.  yet,  if  it  has  such  power.  Its  exercise 
should  be  governed  by  the  sanie  principles  which  control  the  court  in  setting 
aside  the  verdict  as  an  entirety.  1  ran  see  notliing  In  tliis  case  that  war- 
rants the  inference  that  the  Jury  was  actuated  by  any  improper  motives. 
Thia  is  not  a  case  where  there  are  several  causes  of  actiun,  or  where  Ihey  are 
Bsparate  and  distinct  items,  some  of  which  the  court  can  strike  out  for  error 
of  fact  or  law,  and  thus  reduce  the  verdict.  Porter  v.  Dunn,  131  N.  Y.  314. 
30  X.  £.  Rep.  122;  Whitehead  v.  Kennedy,  69  N.  Y.  462.  The  case  is  one 
of  tliat  kind  where,  if  the  plaintiff  is  entitled  to  recover  at  all,  it  fs  pecul- 
iarly the  province  of  the  jury  to  say  how  much  she  is  entitled  to  recover. 
The  question  of  damages  in  such  cases  la  one  which  it  is  the  special  duty 
of  the  jury  to  determine,  and,  while  the  court  may  reduce  a  verdict,  it  seems 
to  me  that  ordinarily,  if  the  court  thinks  the  verdict  is  so  large  as  to  indicate 
that  the  jury  was  actuated  by  improper  motives,  it  is  bettv  to  set  the  ver- 
dict entirely  aside,  and  have  another  jury  pass  upon  it,  nither  than  determine 
itself  what  the  verdict  should  be,  and  thus  assume  and  exercise  the  functions 
of  a  ]ury;*and  I  find  nothing  in  this  case  that  makes  it  an  exception  to  what 
sbould  be  the  rule  in  such  cases.  The  order  appealed  from  should  be  re- 
versed, with  costs  and  printing  and  other  disbursements.   All  concur. 


Hathaway  v.  Fitchbubg  R.  Co. 
(Supreme  Court,  Oeneral  Term^  Third  UepartmenL   Norember  23, 1892.) 

BAn.BOA.D  COMPAIIIBB— KllXINO  STOCK— BviDBK OK. 

In  an  action  agalast  a  railroad  oompaoy  to  reoover  tba  value  of  a  colt  killed  by 
defendant**  oars,  a  Judgment  for  platntiir,  recovered  in  justioe'a  court,  was  re- 
versed by  tbe  county  court.  Defendant  offered  no  evidence  on  the  trfal.  and  It  was 
possible  that  plaintiff  was  not  entitled  to  recover,  because  of  failure  to  introduce 
proof  that  anv  cars  passed  over -defendant's  road  at  the  place  where  and  during^ 
tbe  time  in  which  tbe  colt  must  have  been  killed,  orthat  defendant  bad  any  notice 
of  defects  In  its  fence  at  the  point  wbere  the  oolt  escaped  on  the  right  of  way. 
if  eld,  that  Uie  Judgment  of  reversal  should  be  so  modiflM  as  to  grant  a  new  trial 
In  tbe  justtoe'B  court,  with  costs  to  abide  the  event. 

Appeal  from  Rensselaer  county  court. 

Action  by  Isaac  Q.  Hathaway  against  the  Fltchbuig  Railroad  Company  to 
recover  damages  for  the  killing  of 'a  colt  by  defendant's  train.  From  a  judg- 
ment of  the  county  court  of  Rensselaer  county  reversing  a  judgment  for 
plaintiff  rendered  by  a  justice  of  tbe  pence,  plaintiff  appeals.  Modified. 

The  colt  in  question  on  a  certain  evening  was  in  a  field  adjoining  defend- 
ant's track.  On  the  next  morning  It  was  found  dead  and  mangled  on  de- 
fendant's Hght  of  way.  Some  of  the  wires  were  down  at  a  pointln  the  fence 
along  the  right  of  way,  and  tracks  and  marks  indicated  that  the  colt  had 
passed  through  tbe  fence  at  that  point.  Tlie  defendant  on  the  trial  Introduced 
no  evidence,  and  there  was  no  proof  by  plHinlifl  that  any  engine  or  train 
passed  over  defendant's  track  between  the  time  when  tbe  colt  was  last  seen 
alive  and  the  time  when  it  was  found  dead  the  next  morning,  or  that  defend- 
ant had  any  actual  knowledge  of  the  defect  in  tbe  fence- 
Argued  before  Matham,  P.  J.,  and  Putnah  and  Hbbkick,  JJ. 
Qeorge  B.  ffresne,  for  appellant.   T.  F.  Hamiltont  for  respondent. 

Her"Tck,  J.  I  am  not  entirely  satisfied  with  tbe  diapoeltlon  made  of  this 
ease.  It  is  possible  that  the  plaintiff  did  not  go  far  enough  in  his  proof  in 
the  justice's  court  to  sustain  a  recovery,  although  it  seems  to  me  he  made  oat 
a  pretty  fair  case;  but  I  do  not  think  be  should  he  shut  out  by  a  mere  reversal. 
I  thtnk  he  should  have  an  opportunity  to  get  out  anythingthere  is  in  his  case, 
and  that,  therefore,  tbe  judgment  of  the  county  court  sbould  be  so  modified 
as  to  grant  a  new  trial  in  the  justice's  court;  costs  to  abide  the  evenL  Section 
1319,  Code  Froo.   All  concur. 
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Hart  »t  aZ.  v.  Oodensburo  &  L.  G.  B.  Oo.  «t  oZ. 

(Supreme  Court,  Omentl  Term,  Third  VepaHmenL  Norember  SO,  18S9.) 

Monoir  to  Dissoltb  iKJVKonoif  Pendbsttb  Litb. 

On  a  motion  to  disaolTe  an  iojuaction  pendente  lUe,  when  it  mppean  tiist  M 
(or  the  iajoDction  the  relief  sought  by  the  action  would  be  loit,  and  it  doet  tut 
cdearly  appear  that  plaintiff  !■  not  entitled  to  such  relitf,  the  motion  should  bs 

denied. 

Appeal  from  special  term,  St.  Lawrence  county. 

Action  by  William  T.  Hart  and  others  againsc  the  Ofidensburg  A  ul* 
Cbamplaln  Railroad  Company  and  the  Central  Vermont  Railroad  Company  to 
restrain  defendants  from  the  performance  of  an  agreement  of  merger  and 
consolidation.  An  injunction  pendente  lite  was  granted,  and,  from  an  order 
refusing  to  vacate  the  same,  defendants  apppal.  Affirmed. 

Argued  beforeTUATHAH,  P.  J.,  and  PuTNAH'and  Hbbbice,  JJ. 

Louit  Biuirouakt  {Daniel  Magone  and  /.  C.  KeeUr,  of  coun8e],)for  appel- 
lants. Theodore  H.  Stoift,  (  William  C.  Loring  and  Charle*  O.  Tappan,  of 
counaeI»)  for  respondents. 

Herbick  J.  This  is  a  motion  to  dtsaolve  an  Injunction  pendente  lite.  If 
the  injunction  is  dissolved,  the  transaction  whleh  the  plaintiff  seeks  the  aid 
of  the  court  to  preventmay  be  consummated.  The  granting  of  an  Injonetlon 
pendente  Ute  rests  in  the  sound  discretion  of  the  conrtof  original  jurisdiction, 
such  discretion  being  reviewable  by  the  general  term.  Hudson  River  TeL  Co, 
V.  WatervlUt  Turnpike  A  R.  Co.,  121  N.  Y.  397-401,  24  N.  E.  Bep.  832; 
£fatch  V.  Telegraph  Co.,  93  N.  Y.  640.  In  this  case  that  discration  was  de^ 
Ill)erately  and  carefully  exercised.  The  same  justice  who  granted  the  injnno* 
tion  pendente  lite  presided  at  the  special  term  when  the  motion  was  made  to 
vacate  it,  and  again  carefully  considered  the  subject,  as  is  evident  from  the 
reasons  be  gives  in  his  opinion  refusing  to  vacate  the  injunction.  Whne  it 
appears  that  vacating  the  injunction  granted  pendente  lite  by  the  conrtof 
original  jurisdiction  may  result  In  depriving  the  plaintiff  of  the  remedy  he 
seeks  in  his  action,  I  do  not  think  the  general  term  should  reverse  the  action 
taken  by  such  court,  unless  it  iq)pear8  pretty  plainly  that  the  plaintiff  is  not 
entitled  to  the  relief  sought  by  him  in  his  main  proceeding.  In  this  case,  it 
the  plaintiff  cannot  have  a  temporary  injunction,  the  transaction  against 
which  he  protesln,  and  which  by  this  action  he  seeks  to  prevent,  will  undoubt* 
edly  be  completed,  and  }ie  wtii  be  practically  remediless.  If  this  coort,  in  the 
exercise  of  its  discretion,  reverses  the  decision  of  the  special  term,  the  plaintiff 
will  be  without  redress;  this  court  being,  as  to  such  matters,  the  court  ai 
last  resort.  Hatah  v.  Telegraph  Co.,  93  N.  Y.  640,  and  cases  cited.  Some* 
times  it  may  be  desirable,  because  of  the  great  Injury  or  loss  that  may  be  oc- 
casioned to  tbe  party  enjoined  by  the  temporary  injunction,  to  have  the  con- 
troversy  determined  practically,  by  motion  such  as  this,  but  ordinarily  it  had 
better  be  settled  in  tlte  principal  proceeding,  and  whereelther  party  may  have 
a  final  determination  by  the  court  of  iippeals.  if  they  so  desire.  Now.  in  this 
case,  it  does  not  clearly  appear  to  me,  on  the  face  of  the  pleadings,  that  the 
plainliff  is  not  entitled  to  the  relief  he  seelis;  neither  does  it  appear  that  the 
defendants  will  be  seriously  injured  by  being  restrained  in  this  proceeding 
until  the  final  determination  of  this  action.  Under  such  circa mstances,  I  do 
nut  think  we  should,  on  a  motion  such  as  this,  undertake  to  consider  the 
merits,  and,  in  effect,  determine  the  whole  controversy.  Let  tbe  order  ap- 
pealed from  be  aflSrined,  with  tlO  costs  and  printing  and  other  dlsbaEseiiwnli. 
AU  concur. 


DigitizGd  by  Google 


Sup.  Ct] 


IN  BB  PLYHN. 


919 


In  n  Fltm»  «t  ol. 
(Supreme  Court.  Omerot  Tsrm,  Third  DepartmenL  Vamabet  39,  18S9.) 

ObaBDUX  A.VD  WaBIV- ACOOUKTIXO— MORTOAOB  OK  Wl.RI>*t  PbOPBBTT. 

Where  «  guardian  pays  out  money  held  by  him  for  his  ward,  to  satUfr  a  mort- 
sage  on  tba  want**  property,  he  ie  not  liable  to  aooount  tor  lafeereet  mi  the  moner 
so  paid  out. 

Appeal  from  surrogate's  ooort.  Saratoga  oonnCy. 

John  W.  Flynn  and  Charles  Praris  applied  for  an  order  to  open  s  decree 
made  on  the  final  seUlement  of  tbe  account  of  Charles  Leach,  as  gnardUa  of 
Lettie  Leach  Brown.  An  order  was  made  to  open  the  decree,  and  Ijettle 
Leach  Brown  appeals.  AfBrmed. 

Argued  hefore  Mayuah,  P.  J.,  and  Putnam  and  Hebrioe.  JJ. 

C.  H.  SturgUt  (  Wituor  3,  Frmoht  of  iwunsel,)  for  appellant.  Edgar  T. 
BrtiehetU  for  respondents. 

Herriok,  J.  I  think  the  order  of  the  surrogate  opening  the  decree  should 
be  soatained.  For  the  purposes  of  this  appeal  it  is  not  necessary  to  discuss 
all  the  Itt^ms  of  the  guardian's  account,  or  to  settle  what  should  or  should 
not  be  allowed  upon  his  accounting.  A  brief  reference  to  une  or  twoconsid- 
eraLiona  will  sulllce  to  show  that  there  was  something  radically  wron>r  in  the 
first  accounting.  It  appears  from  the  case  hefore  us  that  the  guardian  re- 
ceived or  was  chargeable  with  S8,174;  that  of  the  amount  received  by  liim 
ftl.600  was  received  September  22,  1B77;  S519.  April  1,  187ti:  and  S760.57, 
Aprils,  1879;  and  that  in  1882  he  received  S320  for  wood  sold  andforaright 
of  way.  It  will  be  noticed  that  these  sums  slightly  excee<l  the  total  sum, 
^,174,  with  which  he  has  been  charged.  In  making  up  his  Interest  ai-couiit, 
be  is  charged  interest — 

Upon  C2.119,  from  July  28, 1877,  ....  $1,609  25 
Upon  9735  from  April  5,  1879,      ....  491  20 

Upon  8320  from  January  1,  1882,      -        .        .       •      153  60 


Total,  92,254  05 

The  first  item,  it  will  be  observed,  commences  before  he  received  the 
money,  and  upon  a  larger  amount  than  he  received  that  year.  Kow,  while 
he  is  charged  for  interest  upon  the  full  amount  that  came  into  his  hands,  from 
the  time,  or  before  the  time,  of  its  receipt,  down  to  tlie  time  of  his  account- 
ing, it  appears  from  the  case  that,  as  a  matter  of  fact,  the  greater  portion  of 
the  money  received  by  him  was  paid  out  shortly  after  he  received  it,  upon  a 
mortgage  on  his  ward's  farm,  as  follows:  ^ 

October  1,  1877,  »1,500  00 

April  1,  1879,   105  00 

May  5,  1879,      -         -         -         .         -         -         -       900  00 
AprU  1,  1880.         ...  .         .  75  00 

April  II,  1»80,   .        -        -        .        .        .        .       139  60 

June  29.  1880.   180  00 

August  21.  1881.  SOO  00 

Either  be  should  not  be  charged  with  the  Interest  after  he  had  paid  the 
money  on  the  mortgage,  or  else  be  should,  on  the  oiher  hand,  be  credited  with 
interest  upon  the  amounts  he  paid  on  the  mortgage  from  the  time  he  made 
the  respect ve  payments.  It  may  be  that  tbe  guardian,  being  a  tenant  by  the 
curtesy  of  the  real  estate  upon  which  the  mortgage  was  a  lien,  was  legally 
liable  to  pay  a  portion  of  the  mortgage  personally;  but  how  much  his  share 
would  be,  if  any,  it  Is  not  necessary  to  determine.  In  any  event,  tbe  ward 
would  hare  to  pay  a  portion,  if  not  all>  of  the  mortgage;  and,  In  the  event  of 
ber  father's  inability  to  pay  his  proportion,  it  would  be  her  guardian's  duty, 
where  the  property  was  worth  more  than  the  mortgage,  to  save  the  property 
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to  her  by  pajlng  the  mortgage  out  of  moneTB  in  hiA  hands  belonging  to 
her.  The  mortgage  was  due;  the  tenant  by  the  curtesy,  impecunious.  Ttic 
guardian  received  $1,600,  Septeml)er  22,  1B77.  October  1.  1877.  he  ih'<I 
61,500  upon  the  mortgage.  Yet  be  is  clmr^ed  interest  upon  the  full  iimoiint 
received  by  him  down  to  the  time  of  settling  lits  iiccount,  but  receivps  !io 
credit  fur  Interest  upon  tlie  amount  paid  by  lilm  on  the  mortgage.  Without 
considering  any  of  the  other  question!),  I  iliinic  tlie  error  in  the  interest  ac- 
count alone  was  so  serious  as  to  justify  the  surrognte  in  opening  tlie  decree. 
Let  the  ordw  of  the  surrogate  be  affirmed,  with  coste.  All  cimcur. 


Pkoplk  teo  Tel.  Springstbd  o.  Board  of  Tbttstbes  of  Viu^aob  of  Cob- 

LKSEILL. 

(Supreme  Court,  Qeneral  Term,  Third  DepartmenU   November  as,  1882.) 

OntTIOKABI — LiUITATIOS. 

Code  Civil  Proc.  %  2126,  provides  that  a  writ  of  cerHnrarl  to  review  a  detennina- 
tioD  mast  be  granted  within  four  months  after  the  determination  becomes  biniling 
Section  2140  provides  that  one  of  tbe  purposes  of  certUmtri  is  to  Inquire  into  jurb- 
diction.  Held  that,  where  an  asaessment  was  sought  to  be  reviewed  by  ccrttifnir 
on  tbe  ground  of  want  of  jurisdiction,  tbe  four-montha  llmitaUon  ap^ial. 

Appeal  from  special  term.  Schoharie  county. 

Certiorari  on  the  relation  of  Mason  Springsted  against  the  board  of  trus- 
tees of  the  villnge  of  Cobleskill.  to  have  an  assessment  reviewed.  Fruni  an 
order  allowing  the  writ,  defendants  appeal.  Keveraed. 

Argued  before  Putnam  and  Hkkiuck,  JJ. 

Chariea  H»  Holmest  fur  appellants.   L.  W.  Baxter,  tor  respondent. 

Per  Curiam.  There  is  but  one  question  in  this  case.  The  order  »w;iri- 
ing  a  writ  of  certiorari,  from  wliich  the  appeiil  is  taken,  was  nut  grHnied 
within  four  months  after  the  assessment  sought  to  be  reviewed  was  lDii- 
Qrmed  and  levied  by  tlie  board  of  trustees  of  the  village  of  Cubleskill.  as  ^^ 
quired  by  the  provisions  of  section  2125  uf  ibe  Civil  Code.  Tbe  respondenl 
insists  that  tbe  assessment  in  question,  being  void,  never  became  bindini^or 
flnal  as  to  him;  that  in  fact,  there  being  no  jurisdiction,  there  was  no  iis^ess- 
raent;  that  there  whs  no  record;  and  hence  that  the  provisions  of  section 
2125,  supra,  do  not  apply.  Tliis  is  not  an  open  question.  In  Petyple  v.  HH- 
dreth,  126  N.  Y.  360,  27  N.  E.  Bep.  558.  tlie  question  of  jurisdiction  wm 
raised,  as  will  be  seen  by  exainininj^  the  points  of  counsel.  In  fact  tiiat  wu 
the  only  subject  discussed  by  counsel,  except  the  question  as  to  the  foitr- 
months  limitation.  The  court  heUI  that  said  fuur-montliB  limitation  waai 
bar,  thus  determining  the  question  involved  in  this  case.  As  decided  by  tbe 
court  of  api^eals  in  the  case  cited,  one  uf  the  offices  of  the  writ  of  certiorari 
under  section  214U  of  the  Civil  Code  is  to  Inquire  into  the  jurisdiction  of  tbe 
body  or  officer  making  the  determination  which  ia  the  subject  of  review,  xnil 
It  is  difficult  to  see  why  the  provisions  of  seciion  2225.  fupra.  do  not  apply  U> 
a  certiorari  brought  on  the  ground  of  a  lack  of  jurisdiction  as  well  ssif 
brought  on  any  other  ground.  The  order  should  be  reversed,  with  emtsand 
printing,  and  the  motion  denied,  with  costs. 


BvNTLsr  V.  BbVoib  €i  tO, 

(Supreme  Court,  Oeneral  Term,  Fourth  Department.   Novraiber,  ISni) 

UOBTOAOS—TRAKSFBa  OF  PKByiSES— RlOHTS  Of  GrANTES. 

Where  land  is  oonveyed  subject  to  a  mortgage,  and  the  deed  contains  a  ooveDiiit 
hy  which  the  grantee  aerees  to  pay  the  debt  as  a  part  of  the  purchase  price,  ibe 
land  is  the  primary  f  uod  for  Its  paymeat,  rather  than  tbe  personal  liability  ol  ^ 
grantee,  and  on  payment  of  the  aobt  tbe  grantee  may  take  an  assignment  ot  il>* 
mortgage  to  his  wife,  though  tu  foreclosnre  would  cut  off  the  lien  of  a  subiequeDl 
judgment  creditor  of  the  mortgagor. 
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Appeal  from  judgment  on  report  of  referee. 

Action  bj  Ifettie  A.  Huntley  against  Battesa  BeVolrt  Impleaded  with 
Demas  L.  Grover,  Ellen  P.  Grover,  Theodore  F.  Huntley,  and  James  A.  M(y 
Farran.  Defendant  Re  Voir  had  judgment  entered  in  Jefferson  eoantj  dl^ 
missing  tlie  complaint,  and  plaintiff  H|tpeala.  Keversvd. 

Argued  before  Haudin,  P.  J.,  and  Martin  and  Merwin,  JJ. 

if.  M.  Waters,  for  appellant.    L.  B.  Fuller,  for  respondent. 

Martin.  J.  This  was  a  suit  in  equity  to  foreclose  a  mortgage.  The  facts, 
aa  fuund  by  tbe  referee,  briefly  stated,  were:  The  defendant  Demas  L.  Gro- 
ver was  the  owner  of  the  piemises  described  in  the  plaintiff's  complaint,  and 
on  August  5,  1889.  be  executed  iind  delivered  to  Frank  M.  Weatherwax  the 
bond  and  mortgage  therein  mentioned  to  secure  the  payment  of  the  sum  of 
S800  and  interest  one  year  from  ilate.  Tbe  mortgage  was  duly  recorded  In 
Jefferson  county,  where  the  premiaeii  were  situated,  August  6.  1889.  The 
naoney  thus  secured  was  borrowed  by  Grover  for  the  purpose  of  building  a 
cottage  on  a  portion  of  the^  premises  described,  but  was  not  used  for  that  pur- 
pose. The  defendant  Huntley  acted  as  agent  in  procuring  tlie  loan.  When 
Mrs.  Weatherwax  learned  that  tbe  money  had  not  been  sd  applied,  she  saw 
Huntley  alwut  it,  and  on  January  15,  1890.  h«  and  the  defendant  McFarnm, 
to  allay  her  fears,  guarantied  the  collection  of  said  bond  and  mortgage.  Art- 
erwards,  and  on  April  2, 1890,  Grover  and  wife,  by  warranty  deed,  conveyed 
the  premises  to  tlie  defendant  Huntley.  The  deed  was  recorded  in  Jefterson 
county,  April  5,  1890.  This  deed  contained  a  clause  by  which  the  defendant 
Unntley  ^reed  to  asanme  and  pity  the  mortgage  aa  a  pari  of  the  considera- 
tion for  such  deed.  On  August  26, 1889,  Eugene  Petit  obtained  a  judgment 
against  Demas  L.  Grover  tor  9207.21,  which  was  assiffned  to  the  defendant 
Batteae  lieVoir  by  an  assignment  which  recites  that  4^143.40  was  due  thereon 
January  14,  1889.  The  assignment  was  filed  in  Jefferson  county,  August 
27, 1889,  and  a  transcript  of  the  judgment  was  Hied  therein  on  the  same  day. 
There  is  unpaid  therton  the  amount  hist  mentioned.  This  judgment  t>ecame 
a  lien  on  the  piemises  in  question  prior  to  the  sale  by  Grover.  The  mortgage 
in  suit  became  due  August  6.  1890,  but  was  not  paid  by  Huntley  when  due, 
although  he  was  then,  and  since  has  been,  financially  able  to  pay  it.  About 
December,  1890.  Huntley  was  informed  of  the  ReVoir  jmlginent,  and  that  an 
execution  would  be  issued  against  the  premises  unless  it  was  paid.  After  re- 
ceiving this  information,  Huntley  raised  money  on  bis  own  note,  and  used  it 
to  pay  tlie  Weatberwax  mortgage  in  full.  Instead  of  taking  a  satisfaction, 
he  procured  an  assignment  of  the  same  to  his  wife,  the  plaintiff  in  this  action, 
wldch  assignment  was  recorded  in  Jefferson  county*  January  S,  1891.  The 
money  used  to  pay  the  mortgage  was  the  money  of  T.  F.  Huntley.  At  the 
time  tbe  money  was  paid  and  assignment  taken  Huntley  knew  tliat  a  fore- 
closure of  the  mortgaKe  would  operate  to  cut  off  the  Hen  of  ReVotr's  judg- 
ment, and  procured  the  assignment  thereof  to  bia  wife,  for  the  purpose, 
partly  at  least,  of  having  tlie  mortgafte  furecl(»ed,  to  cut  off  that  judgment. 
Soon  after  the  assignment  was  flM  in  the  clerk 'a  office,  the  plaintiff  com- 
menced this  action  to  foreclose  the  mortgage  assigned  tti  her. 

As  lonclusions  of  law  the  referee.  In  effect,  held:  (1)  That  when  Huntley 
received  from  Grover  and  wife  a  deed  of  the  premises  in  question,  and  as- 
sumed and  aj^reed  to  pay  the  Weatherwax  moi  tgaj^e  as  part  of  the  purchase 
price,  the  lots  became  the  prlmaty  fund  for  the  payment  of  the  mortgage,  and 
Huntley,  the  principal  and  primary  debtor,  bound  to  |>ay  and  discharge  the 
mortgage  debt;  (2)  that  when  Huntley,  with  bis  own  money,  paid  or  caused 
the  mortgage  to  he  paid,  tbe  debt  was  paid  and  satisfied,  and  the  mortgage 
security  was  likewise  paid,  autistied,  and  discharged,  and  the  lien  of  the  mort- 
giigeon  the  premises  was  whuliy  di-^charged,  and  the  mortgage  title  of  said 
Huntley  was  merged  and  luat  in  his  fee  tu  said  lota;  (3)  that  Huntley,  being 
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principally  aod  primarily  llaUe  and  bound  to  pay  the  mortgage,  oouM  noU  on 
pajing  the  same*  keep  the  moiigage  seoaritj  alire,  and  preserve  the  Uen 
thereon,  by  taking  an  assignment  to  his  wife;  (4)  that  when  Huntlej  paid 
the  mortgage  he  obtained  tliereby  no  equity  which  entitled  him  to  preserve 
the  lien  of  the  mortgage  for  the  purpose  of  foreclosing  the  same  to  cut  off  the 
lien  of  a  bonaflde  Junlm:  incumbrancer,  whose  incumhrance  was  prior  to  the 
purchase  hy  Huntley,  and  of  which  he  liad  notice  before  paying  the  mortgnge; 
(5)  that  when  the  mortgage  passed  to  tlie  pIidntlfF  by  the  as^nment  It  was 
paid  And  discharged,  and  the  lien  on  the  premises  was  lost,  and  the  plaintiff 
was  not  entitled  to  maintain  an  axStion  to  foreclose  the  mortgage;  (6)  that 
the  defendant  lieVoir  was  entitled  to  judgment  dismissing  the  complaint  in 
tfaisaction  with  costa,and  Judgment  wasordeiedaccordingly.  TheeTldeDCSb 
as  well  as  the  findings  of  the  referee,  render  it  manifest  that  it  was  not  the 
intention  of  Huntley,  the  piaintlff,  or  Mrs.  Weatherwax*  to  pay  or  dischar^ 
the  mortgage  in  suit,  but  that  it  was  their  intention  to  continue  it  in  force, 
and  thus  transfer  it  to  the  plaintiff.  That  there  was  no  intention  toextingoish 
It  Is  obvious  from  the  trHnsnctlan  between  them  ^and  the  assignment  of  the 
mortKage.  Jameti  v.  Morey,  2  Cow.  246;  JUivktes  v.  Townsend,  18  N.  T.  582. 

The  ground  upon  which  the  respondent  seeks  to  uphold  the  judgment  is 
that,  when  thedefendHUt  Huntley  accepted  the  deed  from  Grover.  and  thereby 
assumed  and  agreed  to  pay  ttie  mortgage  as  a  part  of  the  purchase  price,  he 
l)ecame  the  principal  debtor  as  to  the  mortgfu;e  debt,  wns  obliged  to  pay  it. 
and,  when  he  did  pay  it.  it  became  merged  in  his  title,  and  the  lien  of  the 
mortgage  was  discharged,  as  he  oould  not  keep  it  alive  by  assignment  to  a 
third  person.  On  the  other  hand,  the  appellant  contends  that  no  duty  was 
Imposed  upon  the  defendant  Huntley  to  pay  the  mortgage  in  exoneration  of 
the  land,  but  that  the  land  remained  the  primnry  fund  for  the  payment  of 
the  mortgage  debt.  Thus  the  real  question  to  be  determined  is  whettier,  by 
reason  of  the  provisions  in  bis  deed  to  assume  and  pay  tlie  mortgage  as  a  part 
of  the  purchase  price  of  the  premises,  the  defendant  Huntley  became  pi^rson- 
ally  and  primarily  liable  to  pay  the  mortgage  tlebt  withuub  reoiurse  to  and  in 
exoneration  of  the  land,  or  whether  the  land  remained  the  primary  fund  for 
its  payment,  with  an  additional  liability  on  the  part  of  thed^endant  Huntley 
to  inilemnify  his  grantor  against  any  deficiency  that  might  arise  on  the  sale 
of  the  mortgagetl  premises.  Whatever  the  rule  may  be  elsewhere,  we  think 
it  la  the  settled  doctrine  of  equity  in  this  state  that,  where  premises  are  con- 
veyed subject  to  a  moitgage,  and  tlie  deed  contains  a  covenant  by  which  the 
grantee  assumes  and  agrees  to  pay  the  mortgage  debt,  the  land  is  the  primary 
fund  for  its  payment.  The  purpose  of  the  covenant  is  to  indemnify  the  gran- 
tor for  any  deSciency  that  may  arise  on  the  sale  of  the  mortgaged  premises, 
and  the  liability  of  the  purchaser  is  that  of  indemnitor,  as  between  himself 
and  the  grantor.  This  question  arose  nnd  was  considered  by  Chancellor  Kknt 
in  Cumberland  v.  Codrington,  S  Johns.  Ch.  229,  where,  after  a  careful  ex- 
amin:ition  of  many  of  the  English  and  American  authorities  benring  upon  the 
question,  It  was  held  that,  where  a  person  takes  a  conveyance  of  land  subject 
to  a  mortgage,  and  covenants  to  indemnify  the  grantor  against  the  mortgage, 
tlie  land  is  the  primary  fund  for  its  payment,  and  that  this  Is  so  even  where 
the  purchaser  lias  rendei*ed  himself  liable  at  law  to  the  mortgagee  or  creilitor 
for  the  debt.  The  doctrine  of  that  case  was  also  recogniz^  in  King  v. 
Whitely,  UoET.  Cb.  476.  In  HaUey  v.  Reed»  9  Paige,  44tj,  it  was  held  that, 
where  a  mortgagor  sells  and  conveys  the  equity  of  redemption  subject  to  the 
mortgage,  the  purchaser  retains  enough  of  the  purchase  price  to  satisfy  the 
mortgage,  and  agrees  t6  pay  it,  the  mortgagor  and  purchriser  stand  in  the  re- 
lation of  principal  and  surety, — the  latter  as  security  for  the  former  to  the 
extent  of  the  mortgage  delit;  and  the  premises  nre  primHrily  chargeable  with 
the  payment  of  tlie  mortgage.  The  principle  of  that  ciise  was  uilirtiied  in 
BuawU  T.  FUtoT,  7  X.  Y.  171.  174;  Bowna  v.  Lynde^  91  N.  Y.  92,  96: 
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Rubetu  V.  Prindle,  44  Barb.  345.  In  Slauaon  t.  Watkins,  86  N.  T.  5d7,  it 
was  he]d  that  such  an  agreement  was,  in  substance,  an  agreement  to  indem* 
nif  J  the  mortgagor,  and  the  effect  of  the  transaction  was  to  make  the  mort- 
gaged premises  primarily  liable  for  the  debt,  and  the  grantee  the  principal 
debtor  as  between  himself  and  his  grantor;  but  that,  until  there  was  a  sale 
of  ttie  premises,  leaving  a  deficiency,  no  action  could  be  maintained  against 
tbe  purchaser.  In  Wilbur  v.  Warren,  104  N.  Y.  192, 10  X.  £.  Rep.  263,  it 
was  held  that  one  who  purchases  land  subject  to  a  mortgage  makes  tlie  land 
tberebythe  primary  fund  for  the  payment  of  the  mortgage  debt,  although  the 
-deed  contains  a  cov%nant  on  the  part  of  the  grantee  to  pay  it.  The  covenant 
ia  to  indemnify  tbe  grantor  against  tbe  contingency  that  the  land  may  not 
bring  enough  to  pay  such  debt.  In  diacusslng  t^ia  question  in  that  case.  An- 
drews. J.,  said:  **It  Is  the  aetUed  doctrine  In  equity  that  one  who  purpbases 
land  subject  to  a  mortgage  makes  the  land  thereby  the  primary  fund  for  tbe 
payment  of  the  mortgage  debt.  It  is  otherwise  as  between  mortgagor  and 
mortgagee,  when  the  bond  of  the  mortgagor  accompanies  Uie  mortgage  in  the 
absence  of  any  statute  regulation.  In  Uiat  case  the  bond  is  the  principal 
-thing,  and  the  mortgage  ia  the  incident  The  debt  is  represented  by  tbe 
bond,  and  the  mortgage  la  a  collateral  security  for  the  personal  obligation. 
But  on  a  conveyance  by  the  mortgagor^  subject  to  the  mortage,  tlie  plain 
meaning  of  the  transaction  between  tbe  parties  is  that  the  land  shall  pay  the 
mortgage  debt  In  exuneration  of  the  personal  liability  of  the  mortgagor  on 
his  bond,  and  in  equity,  on  such  aconveyanoe,  the  land  is  treated  as  the  prin- 
cipal debtor,  and  tbe  mortgagor  as  surety  for  the  mortgage  debt.  If  the 
deed,  in  addition,  contains  a  covenant  on  the  part  of  the  grantee  to  pay  the 
mortgage,  the  land  still  remains  the  primary  fund  for  the  payment  of  the 
mortgage.  *  *  *  This  is  in  accordance,  also,  with  the  real  Intent  of  the 
transaction.  The  essential  purpose  of  such  a  covenant  la  to  Indemnify  the 
mortgagor  against  the  cuntingency  that  the  land  may  not  bring  enough  to 
pay  the  mortgage  debt,  and  thereby  leave  him  exposed  to  a  claim  for  a  defi- 
cienoy.  Although  the  covenant  may  be  in  the  form  of  a  direct  undertaking  to 
pay  the  mortgage  debt,  and  not  a  mere  covenant  of  indemnity,  yet  that  la  its 
essential  character.  Tlieeovenant  la  treated  as  an  additional  securityfor  the 
mortgage  debt,  and  inures  aa  a  promlae  to  the  mortgagee;  yet  it  ia  settled 
that  it  will  support  ah  action  by  tbe  mortgagee  only  when  the  immediate 
grantor  of  the  covenantor  ia  himaelf  liable  for  tbe  mortgage  debt.  *  *  * 
The  giving  of  a  covenant  by  the  grantee  does  not  work  a  novation  of  the 
mortgage  debt.  It  does  not  make  tlie  debt  hla  own,  except  in  respect  to  the 
estate,  (Butler  v.  Butler,  5  Ves.  584.)  and  his  iiabllity  Is  auxiliary,  and  not 
primary."  Assuming,  as  we  must,  the  principle  ratabllshed  by  the  cases 
cited,  it  follows  that  Huntley  whs  In  no  way  bound  to  pay  the  mortgage  debt 
in  exoneration  of  tlie  land  which  was  the  primary  fund  for  its  payment,  and 
therefore  the  defendant  lie  Voir,  as  judgment  creditor,  had  no  right  to  Insist 
that  the  payment  was  in  aatisfaction  of  the  mortgage,  when  it  clearly  ap- 
peared that  it  was  not  the  intentioh  of  the  parties  to  that  transaction.  It  is 
only  where  the  person  paying  the  mortgage  debt  ia  the  principal  and  primary 
debtor,  and  la  liable,  personiilly  and  primarily,  for  the  debt  aecnred,  that  he 
cannot  prevent  tiie  incumbrance  from  merging  where  an  assignment  is  taken 
to  a  third  person  for  his  benefit.  Hence  we  are  of  the  opinion  ttiat  the 
ifarned  referee's  conclusions  of  law  were  erroneous,  and  that  he  erred  in  di- 
recting a  Judgment  for  the  defendant  Re  Voir.  For  these  errors  we  think 
the  judgment  should  be  reversed.  Judgment  reversed,  and  a  new  trial  or- 
dered, with  costs  to  abide  tbe  event.  Ail  concur. 
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Sweet  o.  Gitt  of  Stbacuse  et  dL 
Same  o.  Mowbt  et  al. 


(SupTWM  Coiert,  Oeneral  Term,  Fourth  Department.  Noramber,  UQSl) 

1.  Costs  ox  Appbi.l— BQUiTT—SBPJUt&Tx  Answers  or  Hsrsimisre. 

The  oUowRDoe  of  costs  Id  eqaltv  beiiiK  discretlonanr,  though  defeodanta  answerad 
aeparataly,  a  Judgmeot  In  their  favor,  alfirmed,  "with  coata, " on  aa  appeal  In  whkk 
thQ7  were  all  joInecU  anthorizaa  bat  one  bill  of  oosta,  In  whloh  aboaia  be  inolndfld 
ooBts  of  all  the  defeadants. 

IL  liun— FOBH  OF  JUDOMBNT.  ■ 

ThouKh  the  remtttitnr  directed  jndgmeat,  "with  oosts  la  this  ooart, "  plaintift  la 
Dot  pr^udioed  by  the  entry  of  aJndKment,  "with  oosts  of  a^dappeal*"  where  only 
oosts  In  the  appellate  oourt  were  iDoIuded. 
8.  Suu— Effect  ov  Rbcau.  of  Rbhittitdk. 


recall  of  a  remittitur  and  a  rehearing  of  the  case  doea  not  per  w  operate  to 
nullify  the  judgment  for  costs  entered  pursuant  thereto^  whoro  on  the  rehearing 
the  original  decision  is  not  changed. 

Appeal  from  special  term,  Onondaga  county. 

Action  hy  William  A.  tiweet  against  the  city  of  Syracuse  and  others.  De- 
femlnnts  had  judgment,  which  was  affirmed  by  the  court  of  appeals,  (27  N.  E. 
Bep.  1081,  29  N.  E.  Hep.  149.  mem.,  289;)  and  from  a  Judgment  allowing 
defendants  se^iai-atH  bills  of  costs,  an  order  refusing  to  vacate  the  same,  and 
an  order  denying  a  motion  to  modify  a  judgment  for  costs  in  the  court  of  ap- 
peals, plaintiff  appeals.   Modified  and  affirmed. 

For  former  reports,  see  11  N.  Y.  Supp.  114,  and  14  N.  Y.  Supp.  ^1. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  MtaiwiN.  JJ. 

CkarU*  H,  P«c%,  for  appellant.  C.  L.  Stones  W,  A,  Beach,  and  C,  E.  Ide, 
for  appellees. 

Martin.  J.  This  action  was  brought  by  the  plaintiff,  aa  a  taxpayer, 
against  the  city  of  Syracuse,  its  mayor,  clerk,  treasurer,  the  members  of  its 
common  council  and  its  water  board,  to  perpetually  restrain  them  rmm  carry- 
ing into  effect  or  exercising  the  powers  conferred  by  chapter  291  of  the  I^ws 
of  1889,  entitled  **An  act  to  establish  and  maintain  a  water  department  in 
and  for  the  city  of  Syracuse,"  as  aniemled  by  chapter  314  oC  ;he  Laws  of 
1890.  The  defendants  constituting  the  Syracuse  water  board  appeared  and 
answered  by  their  attomfyn,  iiml  tlie  other  defendants  aopfared  and  answered 
by  the  corporation  counsel  of  tlie  city  or  Syracuse.  The  action  was  subse- 
quently brought  to  trtitl  at  »  special  term  oC  this  court,  and  resulted  in  a  Judg- 
ment dismissing  the  plaintiff's  complaint  on  the  merits,  "with  costs  separatfly 
to  thf  defendant  the  city  of  Syracuse  and  the  defendants  comprising  the 
Syracuse  water  board,"  and  adjudging  that  the  city  of  Syracuse  recover  ot 
the  plaintiff  #65  costs,  and  the  defendants  comprising  the  Syracuse  water 
board  also  recover  the  sum  of  £85. 99  costs.  From  this  judgment  the  plaintiff 
appoHled.  11  K.  Y.  Supp.  114.  The  general  term  modified  it  by  declaring 
that  section  18  of  chapter  291  of  the  Laws  of  1889,  as  amended  by  chapter 
314  or  the  Laws  of  1890,  was  Invalid,  and  by  enjoining  the  defendants  fium 
exercising  any  powers  by  virtue  of  that  section,  by  striking  out  the  award  of 
costs  contained  therein,  and  by  awarding  to  the  plaintiff  the  costs  of  the 
appe;d.  14  K-  Y.  Supp.  421.  Thereupon  the  plaintiff,  as  well  as  the  defend* 
ants,  appealed  to  the  court  of  appeals,  where  the  judgment  of  the  g«nenl 
term  was  reversed,  (27  \.  £.  Rep.  1081,)  and  that  of  the  special  tenn  utRnui^. 
**  with  costs. " 

The  record  and  proceedings  in  the  court  of  appeals  were  remitted  to  this 
court  on  June  26,  1891.  On  the  next  day  the  defendants  obtained  an  order 
making  the  judgment  of  the  court  of  appeals  the  judgment  of  this  court,  and 
the  defendants  conslituting  the  Syracuse  water  hoard  entered  judgment  re- 
versing  the  judgment  of  the  general  term,  afflrming  the  Jadgment  ot  tha 
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special  term,  and  awarding  them  •249*53  costs.  On  Angust  12.  1891,  the 
costa  induded  In  the  judgment  entered  on  the  decision  of  the  special  term, 
and  those  included  in  the  judgment  entered  July  27.  1891.  on  the  decision  of 
the  court  of  appeals,  were  paid  bj  the  plaintiff  to  one  of  the  attorneys  for  the 
defendants  constituting  the  Syracuse  water  board,  who  executed  and  acknowl- 
edged a  satisfaction  thereof.  As  there  was  a  conflict  in  the  HflBdavits  upon 
the  question,  the  special  term  was  justified  In  finding  that  the  costs  were  paid 
by  the  plaintlfl  voluntarily,  and  without  protest.  Subsequently,  and  on  the 
28th  day  of  August.  1891.  the  other  defendants  entered  another  and  second 
;Judgment  against  the  plaintiff,  reveraing  the  judgment  of  the  general  term, 
aflOrming  that  of  tiie  special  torn,  and  awarding  them  the  sum  of  •189.t)(j, 
costs.  On  September  19, 1891,  the  plaintiff  made  a  motion  to  vacate  the  latter 
Judgment,  on  the  ground  that  It  was  trregalar  In  consequence  of  the  entry  of 
the  previous  one,  and  Uiat  two  bills  of  costo  were  not  allownbte.  On  the  hear^ 
Ing  of  this  moUon  the  court  made  an  order  that  the  judgment  be  corrected  by 
d^uctlng  therefiom  the  sum  of  470.  and  that  the  motion  to  vacate  It  be  de- 
nied, without  costs.  From  the  portion  of  tluit  order  denying  the  plaintiff's 
motion  to  vacate  and  set  aside  the  judgment,  and  to  strike  out  the  remaining 
coats  contained  therein,  the  plaintiff  appealed.  Tlie  defendants  appealed  from 
that  pintion  the  order  which  directed  the  deduction  of  970  from  the  oosti 
thereto  awarded. 

The  Brat  question  presented -by  this  appeal  Is  whether  theoourt  properly 
denied  the  defendants*  motion  to  vacate  the  judgment  of  August  28. 1^1. 
The  only  snbetantlal  right  involved  In  the  motion  was  the  defendants'  right 
to  costs.  Were  the  defendants  entitled  to  two  bills  of  eoets?  It  will  be  ob- 
served that  the  only  dire<Alon  made  by  the  court  of  appeals  as  to  costs  was 
that  the  judgment  of  the  general  term  be  reversed,  and  the  judgment  of  the 
special  term  afBnned,  **with  costs."  The  costs  were  in  the  discretion  of  the 
court,  as  the  action  was  not  one  specified  In  section  8228  of  the  Code  of  Civil 
Procedure.  Section  32S8.  This  being  an  acUon  iti  equity,  all  the  defendnnts 
having  joined  in  one  apperi*  and  the  decision  of  tlie  court  of  appeals  having 
been  a  reversal  of  the  judgment  of  the  general  term,  and  an  affirmance  of  the 
judgment  of  the  special  term,  with  costs,  bnt  one  blU  of  costs  was  anthorlzed. 
Van  Qelder  v.  Van  Gelder.  84  N.  Y.  6S8:  fn  n  Nmo  Torh,  W.  S,  A  3.  By, 
Co.,  28  Hun,  505;  Fitcher  v.  Langbein,  81  Hun,  272;  Bteraon  v.  ffeftrman, 
2  Abb.  Pr.  413. 

We  are  of  the  opinion  that  the  entry  of  the  second  judgment  was  irregu- 
lar, and  the  court  erred  in  denying  the  plaintiff's  motion  to  vacate  it.  If  oor^ 
zect  In  this  conclusion,  it  follows  that  the  order  appealed  from  should  be  re- 
versed, and  that  the  defendants*  appeal  should  not  prevail.  It  would  seem, 
however,  that  the  judgment  flrst  entered  should  have  been  amended  by  the 
special  term  by  awarding  costs  to  all  the  defendants.  Instead  of  the  defend- 
ants comprising  the  Syracuse  water  board.  Our  conclusion  as  to  the  appeal 
from  the  order  of  September  24,  1891,  Is  that  It  should  be  reversed,  with  $10 
costs  and  distiursements,  that  the  motion  to  vacate  the  second  judgment 
should  be  granted,  and  the  judgment  entered  July  27,  1891,  amended,  so  as 
to  award  the  costs  therein  to  all  the  defendants,  instead  of  the  defendanta 
comprising  the  Syracuse  water  board. 

Subsequently,  and  on  the  2?th  of  October,  1891,  the  plaintiff  made  a  mo- 
tion for  a  reargument  of  the  case  In  the  court  of  appeals.  This  motion 
was  granted,  and  the  supreme  court  whs  requested  to  return  to  the  court 
at  appeals  the  remittitur  la  the  case.  On  November  4.  1891,  an  ex  part* 
order  was  made  at  a  special  term  of  this  court,  directing  the  return  of  Uie 
romitUtur.  The  ease  was  reargued,  and  again  decided  by  the  court  of  ap- 
peals. 29  X.  E.  Rep.  289.  The  proceedings  were  again  remitted  to  the 
aupreme  court,  including  the  flrst  remittitur,  which  was  in  no  manner 
changed,  and  the  second  mnittUur  reversed  the  judgment  of  the  general 
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tmLt  and  alBnaed  tbat  of  the  special  term,  witb  oosto  In  Uiat  ooart  After- 
wanlA,  and  on  Januarj  25,  1892,  the  special  term,  on  motion  of  the  ab- 
torn^  for  the  BjTaeuse  water  board,  granteil  an  order  making  the  jadgmrat 
of  the  CO  art  of  appeals  the  judgment  of  this  court,  and  directing  judgment 
in  accordance  with  the  provisions  of  the  second  remittitur,  except  that 
it  provided  that  the  judgment  should  be  entered  "with  costs  of  said  Hppeal." 
inrtead  of  with  costs  in  the  court  of  apixuils.  On  the  following  day  the  at- 
torney for  the  water  board  entered  another  Judgment,  reversing  tlie 
ment  of  the  general  term,  afflrmlog  the  judgment  of  the  special  term,  mii  I 
awarding  to  the  defendants  composing  the  Syracuse  water  board  ^102.bi)w 
costs  against  the  plaintiff.  On  February  16,  1S92,  the  plaintiff  made  a  m<t- 
tion  "to  modify  said  order  of  January  25, 1892,  by  making  ihe  same  conform 
to  the  remittitur  from  the  court  of  appeals,  to  wit,  instead  of  directing  *  oosU 
of  said  appeal,*  to  read  '  costs  in  the  r^ourt  of  appeals, *  to  vaL-ate  and  set  aside 
said  order  of  June  29,  1891.  and  said  judgments  o!  July  27  and  A.ugust  28. 
1891.  and  to  direct  the  restitution  to  the  plaintiff  of  the  sum  of  $65  and  the 
anm  of  $95.99.  being  the  costs  awarded  to  the  defendants  by  said  judgment 
of  the  special  term,  and  the  sum  of  $249.53,  being  the  costs  included  in  said 
judgment  of  July  27, 1891,  all  of  which  costs  have  been  paid  by  the  plaintiff, 
and  for  such  other  and  further  relief  in  the  premises  as  may  be  just  and 
proper,  with  costs.  The  plaintiff  claims  that  said  relief  should  be  granted 
because  of  the  open!  hg  of  .the  case  by  the  court  of  appeals  for  reargument,  and 
the  decision  in  consequence  thereof."  Tills  motion  was  denied,  "with  ten 
dollars  costs  to  the  defendants,  comprising  the  Syracuse  water  board,  and  ten 
dollars  coats  to  the  city  of  Syracuse,  separately,"  and  entered  in  the  office  at 
(he  clerk  of  Onondaga  county.  May  10,  1892.  From  this  order  Uie  plaintiff 
appealed. 

The  correctness  of  ihe  latter  order  is  the  only  remaining  question  to  be  con- 
sidered. The  contention  of  the  plaintiff  is:  (1)  That  the  order  for  judgment 
on  the  second  remittitur  should  be  amended  to  conform  to  the  remittitur. 
(2)  The  judgment  thereon  should  give  the  costs  to  all  the  defendants.  Instead 
of  to  the  Syracuse  water  board.  (3)  The  order  and  judgments  on  the  first 
remittitur  should  be  vacated,  (4)  The  costs  paid,  with  interest,  should  be 
restored. 

Tliese  propositions  will  be  considered  in  the  order  in  which  they  are  stated. 

First,  We  can  perceive  no  necessity  fur  the  amendment  to  the  order  for 
judgment  on  the  second  remittitur.  The  only  defect  complained  of  is  that  its 
provision  as  to  costs  was  "with  costs  of  said  appeal,"  when  the  provialoo  in 
the  remittitur  was  "with  costs  in  this  court."  Where,  as  in  this  case,  the 
defendants  have  only  included  in  the  judgment  entered  the  costs  in  the  court 
of  appeals,  the  merits  of  this  claim  are  not  apparent,  nor  is  it  apptirent  liow 
the  plaintiff  has  been  injured  )>y  the  omission  Co  ftdlow  in  the  order  the  pre- 
cise laii  guage  of  the  remittitur.  We  see  no  occasion  for  granting  the  amend- 
ment sought. 

Smxmd.  We  think  the  plaintiff's  claim  that  the  judgment  entered  apon  the 
second  remittitur  should  have  awarded  the  costs  to  all  of  the  defendants, 
instead  of  to  the  defendants  constituting  the  Syracuse  water  board,  is  well 
founded,  and  that  the  special  term  should  have  granted  an  order  amending 
the  judgment  In  that  respect.  As  we  have  already  examined  the  question  as 
to  the  plaintiff's  liability  for  more  than  one  bill  of  costs,  no  further  examinsr 
tion  would  seem  to  be  necessary. 

Third*  The  only  practical  question  involved  in  the  plaintiff's  claim  that 
the  order  and  judgments  made  in  pursuance  of  the  first  remittitur  should  bs 
vacated  is  whether  the  defendants  were  entitled  to  the  costs  included  in  the 
judgment  entered  by  the  defendants  composing  the  water  board,  July  27, 1891. 
If  the  defendants  were  entitled  to  the  costs  included  in  tliat  judgment,  tlien. 
when  it  is  amended  so  as  to  award  costs  to  all  of  tha  dtfendants,  instead  tA  ■ 
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part,  the  plaintiff  will  be  Id  no  way  injured  by  nllowing  that  Jadgment  as 
amended  tu  remain,  and  it  will  then  stand  as  it  should  have  been  entered 
originally.  It  is  true  a  question  may  arise  between  the  defendants  as  to  the 
manner  in  which  those  costs  should  be  divided,  but  that  question  is  not  before 
us.  The  plaintiff's  precise  contention  is  that,  when  a  reargoment  was  or- 
dered, and  the  original  remittitur  Tetrm^  to  the  court  of  appeals,  it,  In  effect, 
nullifled  the  order  and  judgmrnt  that  were  made  and  entered  in  pursuance  of 
tbe  first  remittitur,  and  hence  that  the  defendants  are  entitled  only  to  such 
costs  as  were  awarded  by  the remittltrtr  Qled  after  the  decision  upon  a  reargu- 
ment  of  the  case.  We  cannot  think  that  a  recall  of  the  original  remittitur 
and  a  rehearing  of  the  case  operated  per  ee  to  nnllify  the  order  and  judgment 
entered  in  porsuance  thereof.  Murray  t.  Jonea,  (Sup.)  2  N  T.  Supp.  486; 
Newton  ffarrU,  8  Barb.  306.  That  it  worked  a  temporary  suspension  of 
all  proceedings  under  that  judgment  may  be.  Doubtless  tbe  court  of  appeals 
might  have  so  changed  Its  ortgioal  decision  In  the  case,  and  so  amended  its 
first  remittituTt  that  it  would  have  been  the  duty  of  this  court  to  vacate  th» 
Judgment  and  order  first,  entered.  It,  however,  did  nothing  of  the  kind. 
After  a  reargument  of  the  case,  it  in  no  way  changed  or  amended  the  original 
remittitur,  but  left  it  remaining  as  it  was  first  issued,  and  added  to  tbe  return 
a  second  remittitur,  in  which  it  reasserted  its  former  decision,  with  costs  in 
thai;  court;  so  that  the  record,  when  it  finally  rested  in  this  court,  contained 
an  award  of  costs  to  the  successful  party  by  tbe  court  of  appeals  upon  its  first 
decision,  and  an  award  of  coals  in  that  court  when  it  reaffirmed  that  decision 
after  a  reargument.  These  circumstances,  we  think,  indicate  that  the  intent 
of  the  conrt  of  appeals  was  that  the  provisions  in  the  first  remittitur  as  to- 
costs  should  remain  unchanged,  and  that  the  defendants  should  have  costs  in 
that  court  upon  tbe  reargument.  We  must  assume  that  if  the  court  of  ap- 
peals had  Intended  to  change,  modify,  or  supersede  any  of  the  provisions  of 
the  first  remittitur,  it  would  have  indicatpd  that  intent  in  tlie  second. 

These  considerations  lead  us  to  the  conclusion  that  the  judgment  entered 
July  27, 1891,  by  tbe  defendants  constituting  the  Syracuse  water  board,  should 
be  amended  in  the  respects  suggested,  and.  when  thus  amended,  allowed  to 
stand. 

Fourth.  If  tbe  conclusions  at  which  we  have  already  arrived  are  correct,  it 
wouhl  seem  to  follow  that  the  plainti  ft  is  not  entitled  to  the  restitution  sought. 
Whether  tbe  amount  of  costs  as  adjusted  by  the  clerk  was  correct,  we  ne«d 
not  inquire,  as  we  fail  to  find  that  any  of  tbe  items  thereof  were  objected  to 
before  the  clerk,  or  any  motion  made  by  the  plaintiff  for  a  retazation  thereof. 
In  the  absence  of  proof  that  any  of  the  items  were  improperly  adjusted  after 
objection  by  the  plaintiff.  It  is  not  our  duty  to  examine  as  to  tbe  correctness 
of  such  adjustment,  especially  as  the  costs  have  been  paid  withoutqueatlouing 
any  of  the  items.  We  think  the  order  should  be  affirmed  so  far  as.it  denied  the 
plaintiff  the  restitution  asked.  Order  of  September  24,  1891,  reversed,  with 
$10  costs  and  disbursements  of  this  appeal  to  plaintiff,  motion  to  vacati^  the 
judgment  entered  August  28,  1891,  granted,  Hnd  judgment  entered  July  27, . 
1891,  amended  so  as  to  award  the  costs  therein  to  all  of  the  defendants,  in- 
stead of  the  defendants  comprising  the  Syracuse  water  board.  Order  of  May 
10.  1892,  modified,  by  directing  the  judgment  entered  January  26, 1892.  to  be 
amended  by  awarding  tbe  costs  therein  to  all  of  the  def  e&dante,  instead  of  the 
defendants  constituting  the  Syracuse  water  board,  and  by  striking  ont  ttw- 
eosts  of  the  motlMt  awarded  to  the  defendants*  and,  at  modiAed,  afflrmtd*. 
witbont  eosta  to  eitbsr  part^;  All  conenr. 
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Carpenteb  v.  Carpenteb. 

(Hupreme  Court,  Omeral  Term,  Third  Department.   November  22, 1828.) 

L  DiMA.o»— Bbbaob  or  Contbaot  to  Support. 

PlaiotUf  bed  lived  witb  and  been  maintained  1^  defendant  for  eerenl  yean  on- 

der  a  verbal  contract  by  whicb,  In  return  for  hla  services,  plalnUff  was  to  be  main- 
tained during  tbe  rest  of  bis  life.  Held,  that  on  breach  of  the  contract  by  defend- 
ant plaintiff's  measure  of  damages  was  not  the  value  of  his  services  over  tbe  value 
of  tbe  malntenaooe  fumlsbed  for  the  period  he  had  lived  with  defendant,  bnt  that 
he  could  recover  the  expense  of  his  support^  whioh  defendant  had  failed  to  faroisb 
according  to  contract  before  the  ccnnmenoemeBt  of  the  action,  aod  the  prospectiva 
expense  for  such  maintenanoe  during  tbe  remainder  of  bis  life. 

X  NSCEitSITT  VOR  EXCIPTIOXS— FOWER  OF  OBKBBAI.  TbBIL 

Where  a  cause  has  been  submitted  to  the  Jury  on  an  arroneona  tlieoiy,  the  gen- 
eral term  of  the  anpreme  conrL  on  appeal,  may  order  a  new  trial,  thonctt  no  excep- 
tion was  taken  to  the  oharge  of  the  trial  court 

Appeal  from  circuit  court,  Saratoga  county. 

Action  by  Timothy  Carpenter  against  George  Y.  Carpenter  to  reooTW  dam- 
ages for  breach  of  a  verbal  (.-ontract  under  which,  in  return  for  his  aervioes, 
defendant  waa  to  fDrnisli  plaintift  a  home  for  the  remalnd«*  of  his  life.  On 
tbe  trial  a  Jury  rendered  a  verdict  for  plHlntifl  for  $75U,  and  from  the  judg- 
ment entered  thereon  defendant  appeals.  Beversed. 

A^ued  before  Mayham,  P.  3„  and  PuTMAX  and  Hebbick,  JJ. 

S.  M.  Rieiiardit  (2*.  F.  Hamilton,  of  oounael,)  for  ^peUant.  F, 
Pmdtickt  {J,  W,  Houghton,  of  counsel,)  for  respondent. 

Per  Curiah.  We  think  the  rule  of  dami^a  adopted  below  wrong. 
Pliiintiff.  having  lived  with  and  been  maintained  by  defendant  for  about  nine 
yeai'S  under  a  verbal  continct  by  which  the  latter,  in  consideration  of  the 
servicps  to  be  performed  by  tlie  former,  was  to  board  and  maintain  him  dnr^ 
iiig  the  remainder  of  his  life,  on  a  subsequent  breach  of  the  contract  was 
suffered  to  recover  the  value  of  his  services  over  the  value  (tf  the  maintenanoe 
furnlahed  for  the  whole  period  be  had  lived  with  defendant.  During  said 
peritti  the  work  done  by  plHtntifT  was  paid  for  as  provided  in  the  contract  by 
his  board  and  maintenance.  During  two  years,  or  about  that  period,  prior 
to  tbe  commencement  of  the  action,  defendant  failed  to  board  and  malotiun 
plaintiff  pursuant  to  tbe  contract.  The  rule  of  damages  in  such  a  case,  un- 
der such  a  contract,  is  well  settled.  Plaintiff  was  entitled  to  recover  the  ex- 
pense of  hfa  support,  which  defendant  had  failed  to  fumisb  as  provided  by 
the  contract  before  the  commencement  of  Ihe  action,  and  the  prospective  ex- 
pense for  such  maintenance  duriuji;  the  balance  of  his  life.  Shaffsr  t.  Lee, 
8  Barb.  412;  Schell  v.  Plumb,  55  N.  Y.  692. 

We  think  this  oneof  tliose  instances  of  the  submission  of  a  case  to  the  jury 
on  an  erroneous  theory,  where,  altliough  no  exception  was  taken  to  Lbe 
charge,  a  new  trial  should  be  granted.  Whittakerii.  Canal  Co.,  (Sup.)  3  Y. 
Supp.  57ti.  But  on  the  trial  the  appellant  did  object  to  evidence  offered  to 
show  the  value  of  respondenra  services  at  the  time  be  lived  with  appellant, 
"as  not  the  proper  measure  of  diimHgea."  The  court  overruled  the  objection, 
and  an  exception  was  taken.  We  think  tbe  court  erred  in  so  ruling,  for  t)ie 
reasons  above  stated.  We  have  read  carefully  respondent's  sopplementid 
brief,  but  are  of  opinion  ttiat  said  evidence  as  to  the  value  of  respondent's 
services,  under  the  complaint  and  tbe  theory  adopted  by  the  plaintiff  and 
Ibe  court  on  the  trial,  was  incompetent  (or  any  purpose.  The  Judginent 
ahouid  be  raveraed,  and  a  new  trial  granted,  costs  to  abide  tbe  event. 
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£bsb  0.  JosLor. 

(Supreme  Court,  Qmeral  Tentiy  FourOi  DepaTtmmt.  IToVember,  1899.) 

L  Obstruction  or  Watbb  Cocub — Liability  or  Hiohwat  Cokhisbiohbb. 

Where  it  ts  necessary  for  a  commisBloner  of  highways,  in  the  discbarge  of  his 
public  duty,  to  shut  otF  the  water  from  a  mill  ia  order  to  repair  a  culvert  formlnfc 
part  of  an  artificial  water  course  or  tailrace,  passing  ooder  a  public  street,  and  the 
repairs  are  prosecuted  witb  diligsnce  and  reaaODabio  care,  the  commissiooer  U  not 
liable  for  damages  for  the  loss  of  power  to  the  mill  pending  such  repairs. 
9.  Sakb — Fi:fDiMo  OF  Rbfebbb— CoNCLnaiVKMsss. 

Id  an  action  by  the  mill  owner  af^ainst  the  commiBBioner  of  highways  for  dam- 
ages and  for  an  injunction  to  restrain  defendant  from  maintaining  the  culvert  as 
eonfltructed,  the  question  as  to  whether  the  new  culvert  was  so  constructed  as  to 
impair  plaintUTs  power,  by  causing  the  waters  therein  to  set  back  in  the  tailrace 
QDon  the  water  wheel,  was  one  of  fact  for  tlie  referee;  and  there  being  a  conflict 
of  evidence,  and  tbo  flnding  being  for  defendant,  and  not  agslust  the  wdgbt  of 
erldence,  plaintiff's  injunctJon  was  properly  refaaed. 
&  Rkfbbehcb— REFrsAL  TO  Find. 

The  refusal  of  a  referee  to  respond  to  a  request  to  find  la  not  gnmnd  for  zwronal, 
anleaa  such  refusal  was  prejadi<dal  to  appelunU 
Hbhwcci  J.,  dissenting. 

Appeal  from  Judgineut  on  report  of  referee. 

Action  i>y  Robert  Kerr  against  Merritt  F.  Joslin.  From  a  jadgment  en- 
tered on  tbe  report  of  a  referee,  diBmlssing  plaintiff's  complaint,  with  costs, 
plaintiff  appeals.  AflRrmed. 

Aisoed  before  Hakdim,  P.  J.,  and  Mabtin  and  Mbswin,  JJ. 

Z>.  C  Stoddard*  for  appellant.   J.  J.  Dttddleatont  Jr.^  for  respondent. 

Mastik,  J.  This  action  was  in  equity,  to  perpetually  enjoin  the  defendant 
from  tnming  the  water  away  from  the  plnintlff's  milt,  and  from  obatrncting 
the  fltrmm  lielow;  to  (ijrapel  him  to  remove  an  ullegetl  obstruction  of  the 
stream  at  that  point;  to  recover  damnges  for  the  use  of  tlie  mill  wliile  idle  liy 
reason  of  the  defendant's  having  shut  off  tlie  water  necessary  to  operate  the 
same;  and  for  injury  to  goods  in  process  of  manufacture  at  the  time.  The 
plainliIT'8  claimed  right  t>f  recovery  was  baser)  upon  the  allegHtlon  that  the 
defendant  bad  wron^uUy  diverted  a  strenm  of  water  employ^  by  the  plain- 
tiff in-running  hia  woolen  mill  and  machinery.  The  defendant  justilif>d  the 
acts  performed  by  htm  on  the  ground  that  he  was  sole  commissioner  of  hixh. 
ways  of  the  town  in  which  the  pn^erty  was  situated;  that  a  bridge  over  tlie 
stream  or  culvert  through  which  tbe  water  was  conveyed  from  the  plain- 
tiff's mill  had  become  impaired  so  that  it  was  neoessuy  to  rebuild  it;  and 
that  in  doing  so  it  was  necessary  to  excluile  tlie  water  from  the  stream  or 
culvert,  and  that  it  was  shut  off  only  for  such  time  as  waa  necessary  to  re- 
build such  bridije.  The  plaintiff  was  the  owner  and  in  possession  oC  the 
premises  descrilied  in  the  complaint,  and  had  been  since  1865.  Upon  the 
premises  was  a  woolen  mill  and  Its  machinery,  a  portion  of  which  was  pro- 
pelled by  water.  It  was  used  by  the  plaintiff  in  manufacturing  cloth  and 
carding  wool.  Tbe  water  to  run  the  machinery  was  taken  from  Moyercreek. 
under  the  Erie  canal,  into  an  artificial  canal  or  aqueduct,  and  thence  to  a 
bnlkheail  ndjacent  to  plaintiff's  mill,  and  from  the  bulkhead  through  a  flume 
to  plaintiff's  wheel.  ThK  fall  of  water  at  plaintifTs  wheel  was  about  nine 
feet.  After  leavinf;  the  wheel,  tbe  water  passed  in  a  northerly  direction  over 
an  apron  or  floor  through  a  tailrace  from  plaintiff's  mill,  under  a  bridge  or 
archway  on  Main  street,  in  the  village  of  Frankfort,  and  thence  to  Hoard's 
pond  below.  During  the  years  1886  and  1887  defendant  was  sole  commis- 
sioner of  highways  of  the  town  of  Frankfort.  Main  street  was  one  of  the 
principal  streets  in  the  village  of  Frankfort,  In  that  town.  In  October,  1886, 
the  bridge  on  that  street  over  the  tailrace  to  plaintifTs  mill  was  out  of  repair, 
and  it  became  neeesaary  for  the  defendant,  as  commissioner  of  blgbwa^  to 
v.20N.T.8.no.l5— 59 
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baild  a  nev  bridge  at  that  place.  Id  the  forepart  of  that  month  the  defieiid- 
ant  saw  the  plaintiff,  informed  him  that  It  was  necessarj  to  build  a  new 
bridge,  and  that,  in  order  to  build  the  same.  It  would  be  necessary  to  shot  off 
the  water  from  plaintiff's  mill  for  a  sliort  time;  but  the  idalntiff  did  not  con- 
sent that  It  sboald  be  shut  off  «t  any  time,  but  said  he  "could  not  ever  span 
It.- 

On  the  7th  or  8th  of  October  the  defendant  cansed  the  water  to  be  abut  off 
by  closing  the  gate  at  Moyer  creek,  and  it  was  kept  closed  until  the  22d  of 
that  month.  Previoas  to  turning  the  water  off.  the  defendant  made  prepa- 
rations to  do  the  work  of  rebuilding  the  bridge.  In  ordra  to  rebuild  It.  it  was 
necessary  to  shnt  off  the  water  from  plaintiff's  mill  during  its  oonatructfun. 
In  coDstmcUng  it  the  defendant  procured  suitable  material,  employed  com- 
petent workmen,  and  proceeded  with  reasonaUe  diligence  in  the  proseention 
of  the  work.  When  the  water  was  sliut  off  the  plainUff  was  actually  engaged 
in  fulling  cloth  and  manufacturing  goods,  having  in  process  of  manufacture 
four  pieces  at  cloth,  containing  150  yards,  worth  88  cents  per  yard,  which  was 
destroyed,  whereby  be  sustained  damage  to  the  amount  of  Healao  bad 

in  process  of  roanufncture  a  quantity  of  yam,  which  was  Injured,  to  hia  dam- 
age of  8il07.  The  defendant,  however,  had  no  knowledge  that  the  cloth  or 
yam  was  In  process  of  manufactore,  or  that  it  was  being  injored  plain- 
tiff's mill  being  shut  down.  The  valne  of  the  use  of  the  plaintiff's  mlU  dar- 
ing the  Ume  It  was  idle  was  915  a  day. 

Prior  to  the  constroction  of  the  new  bridge.  13ie  water  from  plalnUfl*!  wheel 
flowed  under  an  old  bridge  on  Main  stre^  through  a  channel  or  tiUbace  aboat 
four  feet  in  width,  in  which  there  was  a  pbink  floor  under  the  southerly  aide 
of  the  roadway.  In  consti'ucting  the  new  bridge,  the  channel  or  tailraoe  was 
increased  to  the  width  of  seven  feet,  and  the  bottom  was  from  three  to  five 
inches  lower  than  the  bottom  of  the  old  calvert.  The  floor  uf  the  new  ealveit 
descended  each  way  from  the  middle  of  the  street;  the  d«s<»nt  to  the  north 
being  from  one  half  to  one  Inch,  and  to  tlie  south  from  four  to  Qve  Inches. 
The  highest  pnrt  of  the  floor  in  the  new  culvert  is  at  least  three  inches  lower 
tlian  the  floor  or  table  on  the  northerly  side  of  plaintiff's  water  wheel  in  tbe 
wheel  pit.  The  top  of  the  flushboard  of  Hoard's  dam,  which  forms  his  pond, 
ia  higher  than  the  highest  part  of  the  flour  of  the  new  culvert.  The  floor  of 
the  tailrace  adjacent  to  pkiintiff^s  lands  is  from  live  to  six  inches  lower  than 
tlie  tioor  of  the  wheel  pit  and  that  portion  of  the  tailrace  which  Is  on  the 
plaintiff's  premises.  In  rebuilding  the  new  arch,  after  removing  Uie  old  cul- 
vert, tbe  defendant  excavated  about  two  feet  on  each  side  for  the  purpose  at 
widening  tbe  tailrace,  and  left  standing  an  old  wall  or  walls  on  the  north  and 
just  outside  of  the  street,  which  had  previously  been  used  to  support  a  tent- 
poraiy  building  over  the  tailrace.  The  old  walla  were  from  one  and  one  half 
to  two  feet  closer  together  than  the  walls  of  the  new  culvert,  and  constituted 
no  part  uf  the  old  culvert.  They  were  not  in  the  highway,  uid  it  did  nc»t  ap- 
pear that  the  defendant  had  any  right  to  remove  thism. 

Before  the  defendant  entirely  completed  the  culvert  tbe  water  was  turned 
on.  At  that  time  the  tailrace  bad  not  been  cleaned  out,  there  being  upon 
the  floor  stone  and  plaster  which  somewhat  impeded  the  flow  of  water  therein. 
Since  the  completion  of  the  new  culvert,  and  when  the  water  is  turned  off 
from  tbe  tailrace,  water  stands  3  or  4  inches  deep  in  places  from  near  the  top 
of  the  planks  in  the  center  of  the  culvert  to  the  plaintiff's  land,  about  2U  feet 
from  his  wheel  pit.  The  new  culvert  Is  61  feet  long,  embraces  iMitb  aide- 
walks,  extends  from  the  south  to  the  north  line  of  tbe  street,  and  is  3  feet 
wider  than  the  old  culvert.  South  of  the  new  culvert,  near  the  face  oi  the 
phiintiS's  mill,  the  tailraoe  is  now.  and  prior  to  September,  1886.  was,  only 
5  feet  and  8  inches  wide,  and  the  old  walls  DOTth  of  the  culvert  are  only  5  feet 
apart,  both  of  whicli  narrow  places  are  outside  of  the  street.  Thecapaci^  ot 
the  new  culvert  to  discharge  the  water  from  plaintiff's  wheel  is  greater  than 
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It  «(ui  in  tbe  old.  Tbe  water  does  not  set  back  onto  plalntilTs  water  wheel 
in  consequence  of  the  construction  of  the  new  culvert  or  arobwi^.  The  fore- 
going are  substantially  tbe  facts  found  by  the  referee. 

The  referee,  as  matters  of  law.  held  that  the  tallraee  being  an  artificial 
water  course,  intersecting  the  highway  and  necessitating  the  building  and 
maintaining  of  a  culvert  at  that  point,  the  defendant,  as  commissioner  of 
highways,  had  a  right  to  temporarily  turn  the  water  off,  when  reasonably 
necessary  to  put  the  highway  in  a  condition  of  safety  for  public  travel,  and 
that  plaintiff  had  no  redress  against  defendant  for  any  damage  resnltlng  from 
a  prudent  and  reasonable  exercise  of  such  right;  that  the  defendant,  as  such 
commissioner,  in  rebuilding  the  culvert  in  question,  had  the  right,  under  the 
circumstances,  to  shut  off  Uie  water  for  a  reasonable  length  of  time,  and»  for 
any  damage  resulting  to  the  plaintiff  in  consequence,  the  plaintiff  had  no  ro> 
dress  against  defendant;  that  tbe  plaintiff  sustained  damage  by  reason  of  the 
"detention  of  tbe  said  mill"  in  the  sum  of  $450  and  upwards,  but  was  not 
entitled  to  recover  the  same  of  the  defendant;  that  the  defeqdant  constructed 
the  said  culvert  in  a  reasonableand  proper  manner,  employing  competent  and 
sufficient  workmen  and  using  proper  material  for  its  construction;  that  it  does 
not  obstruct  the  flow  of  water  from  ttie  plaintiff's  mill,  nor  cause  the  waters 
to  set  back  upon  the  plaintiff's  water  wheel;  that  the  defendant  acted  as  com- 
missioner of  highways  in  constructing  the  culvert,  and  the  manner  of  con- 
struction of  the  Qoor  or  archway  does  not  injure  plaintiff's  mill;  that  it  was 
the  duty  of  the  defendant,  as  such  commissioner,  to  build  a  new  culvert  at 
the  time,  and  in  building  the  same  he  used  reasonable  care  Mid  was  not  neg- 
ligent; that  defendant  was  entitled  to  judgment  dismissing  the  plaintiff's  com- 
plaint, with  costs,  and  ordered  judgment  accordingly. 

In  tbe  appeal  book  there  is  a  certiBcate  that  it  contains  all  tbe  evidence 
given  on  the  trial.  This  evidence  we  have  carefully  examined,  and  And  it 
Bufficient  to  justify  the  referee  in  finding  that  the  bridge  or  culvert,  as  con- 
structed, did  not  obstruct  tbe  flow  of  water  from  the  plaintiff's  mill,  nor  cause 
the  waters  to  set  back  upon  his  water  wheel.  Whether  tbe  new  culvert  was 
ao  constructed  as  to  impair  the  plaintiff's  water  power,  by  causing  the  waters 
therein  to  set  back  in  tbe  tailraoe  and  upon  his  water  wheel,  was  a  question 
of  fact  to  be  delbrroined  by  the  referee.  XTpon  that  question  there  was  a  con- 
flict in  the  evidence.  The  referee  found  for  the  defendant.  We  find  no  suf- 
ficient reason  todisturb  the  referee's  findings  In  that  respect. .  We  cannot  say 
that  they  were  against  the  weight  of  evidence,  if  the  referee  was  justified 
in  finding  those  facts,  as  we  think  be  was.  the  plaintiff  could  not  sustain  the 
action  for  an  injunction  to  restrain  tbe  defendant  from  maintaining  the  cul- 
vert as  It  wa4  constructed,  and  to  require  him  to  restore  it  to  its  farmer  con- 
dition. It  follows,  therefore,  that  the  judgment  should  not  be  disturbed  upon 
the  ground  that  ttie  plaintiff  was  denied  the  relief  Injunctitm  sought  Id 
this  action. 

This  brings  ua  to  the  question  whether  the  referee  erred  in  denying  the 
idalntlfl  the  relief  sought  by  way  of  dam^es.  for  the  loss  of  the  use  (tf  hta 
mill,  and  injury  to  his  goods  in  process  of  manufacture:  The  defendant  was 
the  sole  commissioner  ^  highways  of  the  town  in  which  the  premises  were 
situated.  The  water  to  propel  tbe  machinery  in  the  plaintiff's  mill  was  oai^ 
ried  fwross  the  highway  in  a  culvert.  It  was  covered  by  a  bridge  or  arch, 
which  it  was  necessary  to  maintain  for  the  accommodation  of  the  public  trav- 
eling along  the  street  or  highway.  It  was  tbe  defendant's  duty,  as  such  com- 
missioner, to  cause  this  bridge  to  be  kept  in  repair.  Bev.  St.  (8th  Ed.)  p. 
1347,  g  1.  It  was  in  the  performance  of  this  public  duty  that  defendant  shut 
off  the  water  running  through  the  culvert,  so  as  to  enable  him  to  repair  or 
rebuild  tbe  bridge  or  arcli  In  tbe  street  at  that  place.  The  learned  referee  has 
found  that  it  was  necessary  to  shut  it  off.  and  keep  it  shut  off  during  the  con- 
struction (tf  tbe  new  bridge  or  arch,  and  that  the  work  was  prosecuted  with 
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diligence  and  reasonable  care.  Under  tliese  cirrumatonces  we  tail  to  diacoTet 
any  ground  upon  which  tlie  defendant  sbould  liave  been  lield  liable  to  tbe 
plaintiff  for  the  injury  sustained  by  him. 

In  Atwater  y.  Trustees,  eUs.,  124  K.  Y.  602.  27  N.  E.  Bep.  385.  when  the 
defendant,  while  engaged  in  building  a  bridge,  in  pursuance  of  statutiny  an- 
thority,  erected  a  cofferdam  in  the  outlet  of  a  Inke.  which  was  necessary  for 
the  work,  but  which  obstructed  the  flow  of  the  water  from  the-lake  and  caused 
it  to  remain  on  plaintiff's  land,  and  substantially  deprived  Iilm  of  its  benefi- 
cial use  for  one  season,  it  was  held  that,  it  appearing  that  the  work  was  pro|^ 
erly  and  expeditiously  dune,  the  defendant  was  not  liable  for  the  dama^; 
that  there  was  not  a.taking  of  plaintilTs  property,  within*the  meaoinj;  of 
the  constitutional  provision  prohibiting  such  taking  without  oompensHtion; 
and  that  the  time  and  the  necessity  for  the  construction  were  matters  to  be 
determined  by  defendant,  and,  in  the  absence  of  proof  of  bad  faith,  Uw  exer- 
cise oS  this  discretion  was  not  the  subject  for  review.  In  delivering  tbe  opt  o- 
ion  In  that  case  it  was  aaid:  "Xor  can  they  [the  defendants]  1m  relieved  un- 
less their  rights  were  superior  to  those  of  persons  engaged  in  wwh  priviite 
in  character.  The  doctrine,  however,  is  well  establishni  in  this  state,  that 
public  officers  lawfully  employed  in  making  pul;1ic  improvements,  and  cur- 
poratlone  engaged  in  the  performance  of  work  of  a  puldic  nature  author^ 
ized  1^  law,  are  not  liable  for  consequential  damages  occasioned  by  it  to 
otiiers,  unless  caused  by  misconduct,  negligence,  or  unskiHfuIness.  Jtad- 
eliff's  Ex^n  v.  Mayor,  etc.,  4  T.  195;  Bellinger  v.  Hailroad  Co,,  23  X. 
y.  42;  Moyer  v.  Railroad  Co.,  88  N.  Y.  351;  UUne  v.  Railroad  Co.,  101  N. 
Y.  98,  4  N.  E.  Kep.  536.  And  such  is  the  weight  of  autlioril^  elsewhere. 
Tranaportation  Co.  v.  Chivago,  99  U.  S.  635.  641."  The  case  cited  Is  in 
many  respects  similar  to  the  case  at  bar.  The  principle  of  that  case  seems 
to  be  decisive  of  the  question  under  consideration.  The  defendant  was  a 
public  officer,  and  employed  in  work  of  a  public  nature  authorized  by  taw. 
He  was  guilty  of  no  misconduct,  negligence,  or  unskillfulness,  and  was  not, 
we  think,  liable  to  the  plaintiff  for  the  injury  he  sustained. 

The  appellant  contends  that  tlie  referee  erred  in  refusing  to  find  certain 
facts  in  accordance  with  his  requests.  We  have  examined  his  numerous 
requests,  and  find  tliat  in  many  Instances,  where  the  referee  declined  to 
respond  to  the  request,  there  was  a  conflict  in  the  evidence,  and  the  referee 
found  ttie  converse  of  the  proposition  contained  in  tlie  proffered  request. 
In  others,  the  evidence  was  insufficient  to  justify  the  requested  finding,  or 
the  request  was  to  find  mere  evidentiary  facts  which  were  neither  (»>ntrolling 
nor  important  in  the  littht  of  the  findings  made.  Indeed,  m  have  found  no 
refusal  to  find  any  material  fact,  which  was  not  inconsistent  with  the  find- 
ings made,  or  thereby  rendered  unnecessary.  Our  attention  hiis  been  called 
to  no  finding  that  was  not  justified  by  the  evidence,  or  to  any  refusal  to 
find  that  was  unwarranted  and  prejudicial  to  the  appellant.  The  refusal  uf 
a  referee  to  respond  to  a  request  to  find  is  not  a  ground  for  a  reversal,  unless 
such  a  refusal  was  prejudicial  to  the  appellant.  In  re  Hicks,  14  N.  Y.  St.  Kep. 
320;  Morris  v.  Wells,- {^\x^.)  7  N.  Y.  Supp.  61.  The  refusal  of  a  referee  to 
find  on  questions  of  fact  is  not  fatal  where  the  findings  are  not  matcriiU  to 
the  decision,  or  would  not  be  benetldal  to  the  party  asking  them.  CaUanam 
V.  QUman,  107  N.  Y.  360, 14  N.  £■  Rep.  264.  Weare  led  by  these  consider- 
ations to  the  conclusion  that  the  referee  committed  no  error  which  would  jos- 
tify  us  in  disturbing  the  judgment  appealed  from,  and  that  it  shoold  beafflrmed. 

Judgment  affirmed,  with  costs. 

HABDZMt  F.  J.r  coucurrcd.  llBBwm,  J.,  dissented. 
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Walsh  v.  Walsh  «t  a<. 


(Aiprsma  Court,  Omaral  Term,  J^rth  Department.  Noramber,  1892.) 

1.  MOTVAZ.  Bbitbut  IsnTBAKOB— Death  or  Bbneficiart  brfors  Mkmbkr. 

Iaws  18(9,  o.  496,  SS  Incorporating  a  mutual  benefit  aasociatioD,  provide  that 
the  object  of  the  corporatioa  la  to  aid,  aasist,  aad  relieve  memben,  "or  their  fam- 
ilie*  la  case  of  death, "  and  authorize  it  to  create  a  beneflciar^  fund  for  the  relief 
of  members  "and  their  lamilieB, "  which  may  be  set  apart  and  paid  over  "to  the 
families,  heirs,  or  representatives  of  deceased  members,  or  to  such  person  or  per- 
sons as  snch  deceased  members  may,  while  living,  have  directed,  "etc  Held,  that 
where  the  beneficiary  named  in  s  certificate  of  suoh  association  dies  before  the 
member,  the  sum  due  oo  the  certificate  sboold  be  distributed  as  intestate  property. 

S.  BaMB— Bt-LaWS— COSSTBUCTIOH. 

Where  a  member  of  such  association  at  his  death  left,  him  surrlTing,  a  wife,  and 
brothers  and  sisters,  but  no  children  or  pareots,  the  wife  is  not  exclnded  from  par- 
ticipation in  such  distribution  by  a  by-law  providing  that,  "in  case  of  a  failure  of 
or  Imperfect  designstlon,  then  the  amount  shall  be  paid  to  the  legal  heirs  of  de^ 
ceased  members,^  since  the  words  "legal  heirs"  must  be  construed  with  referenoi 
to  the  purposes  of  the  assoclatioa,  and  are  intended  to  deaoribe  the  person  or  per- 
sona wao  would  take  in  cases  of  Intestacy. 

Appeal  frora  special  term,  Chemung  conntj. 

ActioD  originally  brought  by  Harriet  Walali  against  the  Catholic  Mutual 
Benefit  AssociaUon  on  a  certi  Urate  of  membership  issued  to  William  Watob, 
deceased,  pliUntifif's  husband.  Subsequently  the  association  paid  the  amount 
due  into  court,  and,  by  ortlw  of  interpleader,  Patrick  Walsh  and  others, 
brothers  and  sisters  of  William  Walsh,  dKieased,  claiming  to  be  entitled  to 
the  amount  due  on  the  certificate,  were  substituted  as  defendants.  The 
case  was  tried  to  tiie  court  without  a  Jury,  and  from  a  Judgment  directing 
the  payment  to  defendants  of  the  sum  payable  under  the  certificate,  plain- 
tiff apijeaU.  Beversed. 

The  action  was  tried  before  a  court  without  a  jury.  And  the  Qndinfjs  of 
fact  made  by  the  trial  judge  were  substantially  as  follows:  That  the  Catho- 
lic Mutual  Benefit  Association  was  org  mized  under  chapter  496,  Laws  1879; 
that  at  the  time  stated  In  the  coniplaint  there  was  in  existence  In  the  city 
of  Elmiraa  branch  known  as  "Branch  No*  51;"  that  the  general  laws  of  the 
association  provided:  "On  or  before  sixty  days  after  due  notice  and  proofii 
of  death  of  a  member  in  good  standing  shall  have  been  received,  the  amount 
as  set  forth  in  the  t)eneliciary  certificate  of  said  deceased  shall  be  paid  to 
the  person  or  persons  designated  therein,  or,  in  case  of  failure  of  or  imper- 
fect (tesigiiation,  then  the  amount  sli»ll  be  paid  to  the  legal  heirs  of  the  de- 
ceased member;"  that  AVillium  Walsh  was  a  resident  of  Elmira,  became  a 
member  of  the  EIraira  branch  of  said  association,  September,  1879,  and  re- 
mained a  member  in  good  stuiding  until  his  death;  that  when  he  became  « 
member  a  certificate  of  insurance  was  issued  to  him,  entitling  liim  to  par- 
ticipate in  the  beneficiary  fund  of  the  association  to  the  amount  of  92,000, 
"which  Kum  shall  at  his  death  be  paid  to  his  mother,  Mary  Walsii;"  that 
this  certificate  was  in  force  and  valid  at  the  time  of  Walsh's  death;  that  the 
beneficiary  named  died  August  17,  1887;  that  William  Walsh  was  married 
to  the  plaintiff  in  June,  18d8.  and  died  March  20,  1890;  that  no  change  in 
the  designation  of  the  beneficiary  was  ever  made;  that  there  was  no  issue 
of  the  marriage  of  Walsh  to  the  plaintiff,  and  he  left,  him  surviving,  no 
parent  or  descendant;  and  that  the  defendants  are  his  brothers  and  sisters, 
and  were  ail  living  at  the  time  he  became  a  member  of  the  association.  As 
conclusions  of  law  the  court  held;  (1)  At  the  time  of  the  maturity  of  the 
claim  under  the  certificate  of  Insurance,  there  was  a  failure  of  designation  of 
the  beneficiary  to  whom  such  insurance  sliould  be  paid;  (2)  the  amount  due 
under  the  certificitte  was  at  the  commencement  of  this  action  and  is  now 
payable  to  the  legal  li->ir>t  o.'  WilMam  Walsh,  deceased;  (3)  the  defendants, 
the  brothers  and  »isterd  ot  William  Walsh,  are  his  sole  legal  heirs;  (4)  the 
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plaintiff  has  no  cause  of  action;  (5)  the  defendants  herein  areentitled  to  judg* 
ment  directing  the  payment  to  them  of  the  sum  payable  under  the  said  cer- 
tlScate  of  insurance. 

The  statute  incorporating  the  supreme  council  of  the  Catholic  Mutual  Ben- 
eOt  ABsoclHtlon  contained  the  following  provisions;  "Sec.  5.  The  object  of 
this  corporation  shall  be  to  improve  the  moral,  mental,  and  social  condition 
of  its  members,  and  to  educate  them  In  integrity,  sobriety,  and  frugality,  to 
endeavor  to  make  them  contented  with  their  position  In  life,  and  to  aid  and 
assist  members  or  their  families  in  case  of  death.  Sec.  6.  It  shall  be  lawfal 
for  this  corporation  to  create,  hold,  manage,  and  disburse  a  beneficiary  fund, 
solflcient  to  pay  all  losses  and  expenses  incident  to  the  corporation,  and  for 
tbe  relief  of  members  and  their  families  of  the  branches  and  grand  coundls, 
under  the  Jurisdiction  of  this  corporation,  under  such  r^ulation  as  auy  be 
adopted  by  said  corporation.  Sec.  7.  Such  beneficiary  fund  as  may  be  or- 
diUned  suitable  by  said  corporation  may  be  set  apart  and  provided  to  be  paid 
orer  to  the  families,  taeirs,  or  repreeentatives  of  deceased  members,  or  to  such 
person  or  persona  as  such  deceased  metnbers may,  while  living,  have  directed, 
and  the  oollpcting,  management*  and  disbursement  of  the  same,  as  well  as 
the  person  or  persons  to  wliom,  and  the  manner  and  time  in  which,  Uie  same 
aball  be  paid,  on  the  death  of  a  member,  shall  be  reguUted  and  controlled  by 
tite  constitution,  by-laws,  rules,  and  regulations  of  the  corporation;  and  such 
beneficiary  fund  so  provided  and  paid  shall  be  exempt  from  executions,  and 
shall  not  be  liable  to  be  seized,  taken,  or  appropriated  by  any  legal  or  equita- 
ble process,  to  pay  any  debt  of  said  deceased  member.  Diocesan  beneficing 
districts  may  be  set  apart  from  time  to  time,  and  shall  be  governed  by  this 
law.  The  general  and  benefioivy  accounts  of  said  corporation,  and  those  of 
its  branches,  grand  councils,  and  districts,  shall  be  kept  entirely  and  distinctly 
apart,  and  In  separate  books  and  aci«)unts. " 

Argued  before  H&bdin,  F.  J.,  and  Mabtin  and  Mbbwin,  JJ. 

FredaHeh  Collint  for  appellant.  Baheoehy  Baxtw  A  ffi6«on,  tor  respond- 
ente. 

Mabtin»  J.  This  action  was- upon  a  certificate  of  membership  which  waa 
In  the  nature  of  a  policy  of  life  insurance,  issued  to  WUlUm  Walsh  by  the  CiUh. 
ollc  Mutual  Benefit  Association.  The  action  was  originally  brought  by  the 
plaintiff,  who  was  the  widow  and  administratrix  of  Uie  assured,  against  the 
assodation.  Subsequently  the  association  paid  the  amount  due  upon  the 
certificate  into  court,  and  by  an  order  of  interpleader  the  brothers  and  sis- 
ters of  the  decedent  were  made  defendants.  The  action  seems  to  have  been 
tried  upon  the  pleadings,  although  by  stipulation  either  party  was  permitted 
to  refer  to  or  read  in  evidence  any  part  of  the  constitution  or  by-laws  of  the 
association.  The  question  involved  on  tliis  appeal  is  whether  the  plaintiff  waa 
entitled  to  the  •2.000  paid  on  this  certificate,  or  whetl^er  It  belonged  to  the 
defendants.  An  examination  of  the  statute  incorporating  the  association 
discloses  that  its  real  and  avowed  purpose  was  to  aid,  assist,  and  relieve  mem- 
bers and  their  families  during  the  life  of  the  members,  and  aid  and  as- 
sist their  families  after  death.  Laws  1879,  c.  49t),  gj§  5,  6.  After  de- 
claring such  to  be  the  purpose  and  object  of  the  association,  the  statute 
authorizes  it  to  accumulate  a  fund  which  may  be  set  apart  and  paid  over  "to 
the  families,  heirs,  or  representatives  of  deceased  members,  or  to  such  per- 
son or  persona  as  such  deceased  members  may,  while  livijig,  have  directed." 
In  Bithop  T.  Grand  Lodge,  etc.,  112  N.  Y.  627.  20  N.  E.  Itep.  562,  which 
was  a  case  involving  the  construction  of  a  phrase  In  all  respects  like  this,  it 
WHS  held  that  "tlie  families,  heirs,  or  legal  representatives"  meant  and  in- 
cluded those  who  would  take  such  property  in  cases  of  intestacy.  The  doc- 
trine of  that  case  Is  decisive  of  this,  unless  the  by-laws  of  the  association 
have  changed  the  persons  entitled  to  the  benefit  under  such  a  certificate. 
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wliere  no  desigtiHtlon  has  been  made.  The  provision  relied  upon  to  effect 
that  change  In  that,  "in  case  of  a  failure  of  or  imperfect  designation,  tben 
the  amount  shall  be  paid  to  the  legal  heirs  of  the  deceased  member."  The 
words  "legal  heirs"  are  Inapt  and  inappropriate  when  applied  to  such  prop- 
erty; henct)  it  is  obvious  that  they  were  not  used  in  their  stiict  legal  sense. 
Nor  do  we  think  they  were  intended  to  include  only  the  "next  of  kin."  As 
we  have  already  seen,  the  purpose  of  the  association  was  to  aid.  assist,  and 
rdieve  members  and  their  families  during  the  life  of  the  members,  and  upon 
their  death  to  aid  and  assist  their  families.  Manifestly,  this  by-law  was  es- 
tablished In  contemplation  of  the  purposes  of  the  association,  and  with  an  in- 
tent to  carry  them  into  effect.  We  cannot  believe  that,  after  the  purposes  of 
the  association  to  aid  and  assist  the  families  of  deceased  members  tiad  been  so 
carefully  and  plainly  stated,  the  association  intended  by  its  by-laws  to  so 
change  that  purpose  as  t«  aid  only  their  heirs  at  law  or  next  of  kiu,  and  thus 
ignore  the  wife  of  a  member,  who  with  him,  when  living,  constituted  his 
fiuntly.  The  words  "legal  heirs"  should  be  comtrued  with  reference  to  the 
general  purpose  of  the  aasocintion,  and  when  so  construed  were,  we  think, 
intended  to  describe  the  person  or  persons  who  would  take  such  property  in 
cases  of  intestacy.  This  construction  is  consistent  with  the  statute,  seems  to 
give  effect  to  the  real  purpose  of  the  association,  and  is,  we  think,  sustaineit 
by  the  authorities.  Batinii/an  v.  Ingraham,  (Sup.)  8  N.  Y.  Supp.  232; 
Lawton  v.  CoTlie$,  127  N.  Y.  100. 106,  27  N.  £.  Rep.  847;  Heath  y.  Hewitt, 
127  N.  Y.  166,  27  N.  £.  Bep.  959;  OrUioold  v.  Sawyer,  125  N.  Y.  411,  26 
N.  £.  Jiep.  464;  Woodward  v.  James,  115  N.  Y.  S46.  22  K.  £.  Bep.  150;  Am- 
•odatlon  v.  Hanson,  (Sup.)  6  N.  Y.  Supp.  161.  Judgment  reversed*  and  a 
new  tilal  ordered,  with  costs  to  abide  the  event.   All  ooncnr. 


KxELEB  V.  New  York  State  Mut.  Ben.  Ass'n. 

(Supreme  Court.  General  Term,  Fourth  Department.   November,  I89S.) 

1.  InuBUioa— KovKB  of  ABsaBSKBHT— Evtdbitob— Qrasnoir  vob  Jubt. 

In  an  aotiOD  on  a  life  InsarBnoe  policy,  condlUoned  to  be  void  if  any  auessnaot 

was  not  paid  within  80  days  from  notice  thereof,  and  that  a  notice  by  mail,  di- 
rected to  assured'a  address,  as  appearioHr  on  defendaDt's  books,  should  be  deemed 
a  legal  notace,  defendant  pleaded  forfeiture  for  nonpayment  of  an  assesBment.  B., 
gnazdian  of  the  Infant  oeneflciary,  testified  that  after  the  policy  was  lasued  she 
and  assured  went  to  defendant's  offloe,  and  requested  B.,  ila  manatrer,  to  address 
notioea  of  assessment  to  witness,  whiob  be  agreed  to  do;  that  thereafter,  from 
July,  1885,  UDtU  September,  1887,  the  notices  were  sent  to  witness,  which  she  paid, 
whan  sheleamedthatoneC.  had  paid  an  assessment  for  assured;  tbatshe  then  told 
tefendant'e  officers  that  C.  had  no  right  to  pay  the  assessments,  and  that  something 
wa>  wrong;  that  such  officers  stated  tbat  it  was  all  rigbt,  and  tbey  would  not  al- 
low the  policy  to  lapse;  that  if  any  assessment  was  not  paid  they  would  telegraph 
her,  so  she  oonld  pay  it  to  time ;  that  no  notice  of  the  aaaesament,  the  Qonpayment 
of  which  defendant  claimed  to  operate  as  a  forfeiture,  was  seat  to  her ;  and  that 
she  bad  no  knowledge  thereof  until  two  days  after  the  expiration  of  the  time  llm- 
ited  for  its  payment,  when  defendant  refused  to  accept  the  same.  Two  of  defend- 
ant's officers  denied  making  any  agreement  to  aeod  the  notices  to  S.,  and  testified 
that  In  September,  1S87,  assured  notified  them  to  send  all  notices  to  him.  The 
oourt  allowed  the  jury  to  determine  whether  awured  notified  defendant  in  Sep- 
tember, 1887,  to  send  the  notices  to  him,  and  charged  that,  if  tbey  so  found,  plain- 
tiff could  not  recover.  Held  that,  under  all  the  evidence,  the  ruling  was  proper, 
though  the  testimony  of  defendant's  officers  as  to  the  notice  given  to  assured  was 
not  oontradloted. 

IL  Sun— JKBTEOCTIOKa 

In  such  cose  it  was  proper  to  Instruct  the  Jury  that  if  defendant,  knowing  the  in- 
terest of  S.  in  the  policy,  agreed  to  give  her  notice  of  assessments  In  time  to  en- 
able her  to  pay,  and  prevent  a  lapse,  and  afterwards  failed  to  do  so,  It  could  not 
ignore  the  agreement,  and  lapse  the  policy  in  violation  thereof.  - 
%.  Bun — Cbobs-Exahiitatiox. 

In  Buoh  case,  where  defendant  called  C,  who  testified  on  direct  examination 
that  when  the  notice  of  assessmeDt,  the  nonpiiyment  of  which  defendant  relied  on 
as  a  forfeiture,  was  received  by  assured,  witness  lived  in  assured's  tamity,  and 
took  care  of  him,  it  was  proper,  oq  cross-examination,  to  inqaiw  as  to  why  wit- 
ness had  to  '^take  care  of  assured. 
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Appeal  from  circuit  court,  Onondaga  county. 

Action  OD  an  insurance  policy  by  Clinton  R.  Keeler,  by  Dorcas  A.  Stalker, 
guardian*  against  the  New  York  State  MuIuaI  Benefit  AssoclHtlon.  Plun- 
ttff  had  judgment  for  #3.262.5(),  from  which,  and  an  order  denying  a  motion 
on  the  minntes  tor  a  new  trial,  defendant  appeals.  AlBrmeil. 

Argued  before  Haiidin.  F.  J.,  and  i£AUTiN  an>l  Mbrwo,  JJ. 

Hawnich,  Beaoh  dt  Deotiie,  for  appellant.  Bardlak,  Jam*  dk  Jfeffotraa, 
for  respondent. 

Mebwin,  J.  This  action  is  upon  a  certificate  of  memlwrsblp  issued  by  the 
defendant  on  the  80th  August,  1883.  to  Nelson  B.  Keelcr.  Tliis  provi<lnl 
that,  upon  the  death  of  Keeler  and  the  performance  of  certain  conditions,  ibe 
sum  of  $3,000  shuuld  be  paid  to  .Julia,  iiis  wife,  if  slie  survived  bhn.  others 
wise  to  bis  son,  Clinton  R.  Keeler.  if  he  survived,  utb>-rwise  to  his  l>eirH  or 
beneficiaries.  The  certificate  alao  contained  a  provisioii  "that  the  said  mem- 
ber agrees  to  pay  nil  assesameuta  and  annual  dues  at  the  office  of  the  iissocin- 
tion,  or  to  their  authorized  coUfctor.  within  thirty  (iHVs  from  the  date  or*  au- 
tice.  A  notice  directed  to  a  member's  posl-otilce  ailtlresR,  iis  apiieai  ing  (i[  on 
the  books  of  the  asstwiation,  shall  be  deeiutd  a  legal  notice."  Nt-lson  It. 
Keeler  died  on  March  6.  1890.  and  his  wife  died  February  12,  1886.  Tlie 
contest  iu  thiscHse  Is  over  the  question  whetiier  thecertiBciiteor  policy  lapst^l 
by  reason  of  the  nonpayment  of  an  assessment  of  *10.44,  made  by  <Iei«-nd- 
ant  on  May  1,  1888,  and  payable  on  or  before  June  5.  1888.  The  ilefeiiilant 
showed  that  on  May  1.  Ib88,  a  notice  of  tlie  tissesament  was  mailed  by  its  iA- 
ttcen.  to  Keeler  at  No.  306  8uuth  8alina  street,  Synictise,  tli;it  being  the  address 
of  Keeler,  as  stated  in  bis  application  for  memberttbip.  The  assesaiiient  was 
not  paid  at  the  time  required,  but  on  the  7lh  June.  1888,  Mrs.  Stailier,  u;un 
belialf  of  the  plaintiff,  went  to  the  office  of  the  defendant,  and  ofTeivii  to  )>aT 
it,  but  the  defendant  declined  to  receive  it.  upon  tlie  ground  that  it  wat  too 
lat^,  and  the  certificate  had  ulready  lapsed.  It  appears  that  on  the  li>lli  July, 
1885.  Keeler  and  his  wife,  by  an  instrument  in  due  form,  under  seal  aiui  ao* 
knowledged,  committed  to  Mrs.  Stalker  the  guardianship  of  their  tMiy.  Clin* 
ton  ft.  Kt-eler,  during  his  minority,  he  then  being  six  years  old,  and  Mrs. 
Stalker,  upon  her  part,  agreed  to  support  and  educate  the  boy  during  ihe 
term,  with  the  understanding,  however,  that  she  should  be  curapensate«l  for 
such  care  and  support  out  of  any  properly  or  estate  of  the  boy,  and  Mrs. 
Stalker,  by  writing  duly  acknowledged,  accepted  the  trust.  Mrs.  Stalker  tes- 
tifies that  soon  after  this  she  went  with  Mr.  and  Mrs.  Keeler  to  the  office  uf 
the  defendant,  and  saw  Mr.  Baxter,  who  was  the  secretary  and  general  man- 
ager of  the  defendant;  that  Mr.  Keeler  then  introduced  her  to  Mr.  Baxter, 
and  tolil  him  that  she  was  tlie  guardian  of  the  child,  and  bad  the  certificate, 
and  he  wanted  them  in  the  future  to  send  the  notices  of  the  assessmeuts  to 
her,  and  Baxter  replied  tliat  they  would  do  so;  that  Keeler  then  gave  as  his 
reason  for  this  that  because  of  his  ill  health  he  might  not  be  able  to  attend  to 
it  himself;  tliat  it  was  difficult  for  bini  to  walk,  and  lie  wished  the  :isse!is- 
ments  sent  to  Mrs.  stalker,  so  that  they  would  never  lapse,  and  she  shuidd 
take  care  of  the  policy  for  the  boy;  that  her  name  and  address  were  then 
taken  down  at  the  office;  that  in  the  spring  of  1886,  after  the  death  of  Mrs. 
Keeler,  the  witness  and  Mr.  Keeler  were  again  at  the  office,  and  Mr.  Keeler 
again  requested  that  notices  of  assessments  should  be  sent  to  Mrs.  Stalker, 
and  they  agreed  to  do  so.  These  interviews  are  in  the  main  denied  on  the 
part  of  the  del'enilant,  though  it  Is  conceded  that  notices  were  for  a  time  sent 
to  Mrs.  Stalker.  She  testifies  that  from  th^  time  of  the  first  interview  until 
about  September,  1887,  notices  were  sent  to  her,  aud  that  she  paid  the  assess- 
ments; that  in  September,  1887,  she  learnt  that  an  assessment  had  been  paid 
by  one  Van  Camp,  who  then  lived  wiiii  Keeler,  anrt  that  she  then  went  to 
the  office,  and  inquired  about  it,  and  was  told  that  Yan  Camp  paid  it  because 
it  was  loo  much  trouble  fur  her  to  come  from  Auburn,  where  sha  then  lived; 
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that  aha  told  them  there  was  something  wrong  about  it,  and  Van  Camp  had 
no  right  to  pay  it,  and  they  replied  it  was  all  right,  they  would  not  let  it 
lapse,  and  that  ir  any  assessment  was  not  paid  befure  the  last  day  ibey  would 
let  her  know  by  telegraph,  so  that  she  could  pay  it  in  time;  tliat  no  notice 
was  sent  her  of  the  assessment  of  May,  1888.  and  she  did  not  learn  of  It  un- 
til June  7th,  two  days  after  the  expiration  of  the  time  for  payment ;  and  thiit 
then  she  immediately  went  to  the  office,  and  they  then  ciaimeil  a  lapse.  The 
officers  of  the  defendant  denied  the  making  of  any  arrangement  such  as  tesli- 
fied  to  by  Mrs.  Stalker,  mid  iilso  gave  testimony  to  the  effect  that  In  or  about 
September,  1887,  Mr.  Keeler  came  atone  to  the  office,  and  requested  the  no- 
tices to  be  sent  to  him  at  his  own  residence,  Xo.  SOS  South  SalinH  street. 
The  court  left  it  to  the  jury  to  sny  whether  this  request  was  in  fact  ni;ide, 
and  charged  them  tliat,  if  they  found  it  was  made,  the' plaintiff  could  not  re- 
cover.  The  defendant  claims  that  upon  this  subject  there  whs  no  question 
of  fact  for  the  jury,  as  the  two  witnesses  for  the  deiendant  were  not  contra- 
dicted. Still  the  circumstances  of  the  case  were  such  that  it  was  for  the  jury 
to  pass  upon  the  credibility  of  the  witnesses,  and  the  case  upon  that  subject 
was  properly  left  with  thi?  jury. 

As  to  the  arrangement  between  the  defendant  and  Mr.  Keeler  snd  Mrs. 
Stalker,  or  between  the  defendant  and  Mrs.  Stalker,  the  ci>urt  left  it  to  the 
Jury  to  Qnd  whether  there  were  any  such  arrangements,  and,  in  substance, 
charged  that  if  the  defendant,  knowing  of  the  interest  that  Mrs.  Stalker  had 
in  tte policy  as  guardian  for  tliebeneflciai'y,  agreed  to  give  her  notice  in  time 
to  enable  her  to  pay  and  prevent  a  lapse,  and  afterwards  failed  to  do  this, 
they  could  not  then  say  that  they  were  under  no  obligation  to  keep  that  agree- 
ment, and  could  lapse  the  policy  while  violating  the  agreement.  The  charge 
in  tills  respect  was  not  excepted  to,  but,  under  the  motion  fur  nonsuit  and 
the  exception  to  its  denial,  thedefendnnt  may  raise  the  qaestion  that  there  Is 
nothing  in  the  case  to  relieve  the  plaintiff  from  the  effect  of  the  nonpayment 
of  tlie  assessment  within  the  time  limited  by  the  notice.  The  jury  had  a 
right  to  find  upon  the  evidence  that  the  defendant,  knowing  that  Mrs. 
Stalker  was  the  guardian  for  the  beneficiary,  and  had  the  certllicate,  maile 
with  her  an  arrangement  to  notify  her  of  any  assessment  fn  time  for  her  to 
pay  before  the  expiration  of  ttie  limit,  and  thac  by  reii?on  of  the  failure  of  the 
defendant  to  perform  this  agreement  Mrs.  Stalker  did  not  learn  of  the  assess- 
ment In  time  to  pay  on  or  before  June  6th.  If  the  jury  so  found,  the  defend- 
ant had  no  right  to  claim  a  lapse  because  the  assessment  was  uOb  paid  at  the 
exact  date.  Leilie  v.  Inntrauce  Co.,  OA'S.  T.  27;  JUplaif  v.  Invuranoe  Co., 
30  K.  Y.  164;  ICmyon  v.  AssociaUon.  122'  N.  Y.  247,  25  N.  E.  Kep.  299; 
2  May,  Ins.  (3d  Ed.)  g  360  C.  In  the  Lealie  Caae  it  was  held  that  where  a 
party  to  a  contract,  who  Is  entitled  to  a  forfeiture  in  case  of  nonperformance 
by  the  other  party  of  a  condition  therein,  by  his  own  act  induces  such  other 
to  omit  strict  performance  within  the  time  limited,  he  cannot  exact  the  for- 
feiture, if  the  party  in  technical  default,  with  rensonahle  diligence,  thereafter 
performs  or  offers  to  perform.  We  think  that  the  motion  for  nonsuit  was  prop- 
erly denied. 

The  defendant  claims  error  In  two  rulings  In  the  admission  of  evidence. 
The  defendant  called  as  a  witness  James  Van  Camp,  who  testified,  among 
other  things,  that  in  May,  18^8,  lie  resided  in  the  family  with  Mr.  Keeler,  and 
took  care  ot  him.  and  tliat  on  May  1,  1888,  a  notice  of  assessment  came  there 
:;ddre3sed  to  Xelson  R.  Keeler,  Xo.  U06  South  Salina  street.  Upon  his  cross- 
examination  he  was  Hsked  the  question:  "What  do  yon  mean  by  taking  care 
of  himV  Was  he  sick  enungli  so  you  had  to?"  This  was  objected  to  as  im- 
material, and  ubjectiun  overruled,  and  exception  taken.  The  answer  was: 
"He  was  getting  insane.  He  woul  I  have  fits  once  in  a  while,  and  he  needed 
care  then."  The  inquiry  as  put  related  to  a  matter  the  witness  had  testified 
to  on  Ids  direct.   lie  was  also  a  member  cf  the  defendant*  and  therefore  had 
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an  Interest  in  the  impendlDg  liability.  He  had  before  paid <rmot  man  aaaeM- 
ments  for  Keeler,  but  for  some  uDdisclused  reason  foiled  to  pay  this-  tt  mm 
proper  to  learn  ttien  the  situation  of  Keeler. 

Mr.  Garrett,  a  witness  for  piaintifl  upon  the  rebattal.  was  allowed  to  testify, 
over  defendant's  objection  and  exceptiont  that  on  the  5th  July.  1888,  be  via 
appointed  committee  of  Mr.  Keeler.  as  a  lunatic.  This  was  with  the  Tiev  of 
showing  that  on  the  1st  August,  1888/a3  soon  as  he  had  any  funds  from  tU 
eutatp,  be  made  to  defendant  a  tender.  The  objection  that  tlie  papers abov- 
ing  the  appointment  were  not  produced  was  waived.  It  may  l>e  tbattbiseTi- 
dence  was  not  material,  but  no  passible  harm  could  come  from  it  to  the  de- 
fendant. The  complaint  alleged  that  Keeler,  on  the  18th  May,  1888,  wis 
certified  to  be  of  unsound  mind,  and  taken  to  an  insane  asylum.  The  answer 
admitted  that  Keeler  was  taken  to  an  insane  asylum,  and  that  Garrett,  after 
bis  appointment  as  committee,  and  on  or  about  May  7.  1888,  made  a  tender. 
Before  any  evidence  was  given  by  defendant,  the  answer  was,  without  objee- 
tion.  put  in  evidence  by  plaintiff,  for  the  purpose  of  using  the  admissions  ia 
it  At  the  close  of  the  charge  the  counsel  fur  the  defendant  asked  the  court  to 
charge  "that  it  was  not  necessary  that  this  notice  should  be  received  person- 
ally by  Nelson  R.  Keeler."  To  this  the  court  replied:  '*24o;  the  only  effect 
of  that  question  as  to  whether  it  was  received  personally  by  him  or  not*  if  the 
notice  was  actually  received  by  him,  and  he  knew  it  was  there,  then  I  du  not 
think  there  would  tie  right  to  recover  at  all;  because,  then,  knowing  that  be 
h^d  the  notice,  it  was  his  business  to  look  after  it.  Uf  course,  if  there  were 
proof  he  actually  received  it  in  his  hands,  there  misht  still  be  a  question 
whether  on  the  evidence  he  was  in  a  condition  of  mind  to  appreciate  and  qd- 
derstand  that  he  had  it."  The  defendant  duly  excepted  to  the  refusal  to 
charge  as  asked,  and  to  the  modification  of  the  request  as  stated  by  tlie  court. 
The  counsel  for  defendant  argues  that  his  request  was  denied,  and  the  proper 
service  of  the  notice  made  to  depend  on  tbe  condition  of  Keeler's  mind.  It  ii 
not  clear  that  the  request  was  denied.  In  view  of  tbe  prior  charge,  the  court 
in  ^fTect  said:  "No,  it  was  not  necessary  that  Keeler  should  receive  the  notice 
persoimlly:  but  if  he  did,  and  was  able  to  and  did  understand  it.  then  tbe 
plaintiff  could  not  recover,  although  sbe  may  have  had  tbe  agreements  that 
she  testified  to."  This  was  going  further  in  favor  of  defendant  than  the  court 
had  previously  done,  and  of  this  the  defendant  cannot  complain.  Any  indef- 
initeness,  however,  about  the  answer  to  the  request  was  removed  when  tbe 
court,  immediately  thereafter,  at  request  of  defendant,  charged  that  if  Keeler 
came  to  the  company's  ofHce  in  1887,  and  directed  that  the  notices  of  assess- 
ments should  be  sent  to  bim  at  No.  306  South  Salina  street,  and  the  notices  of 
assessments  were  sent,  then  the  plaintiff  could  not  recover.  This  placed  the 
mutter  of  service  In  Just  the  position  the  defendant  desired.  The  court  had. 
in  effect,  so  charged  before,  and  there  was  really  no  dispute  about  tbe  com- 
pleteness of  tbe  service,  provided  the  defendant  had  a  right  to  serve  in  tliat 
way.  and  disregard  any  rights  the  guardian  of  plaintiff  may  have  bad  in  tbe 
matter.  Our  attention  Is  not  called  to  any  other  exceptions.  Tbe  judgmmt 
should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.   All  <Hinciii. 


Eaih  «.  Labkzn  at  al. 
(Supreme  Court,  Oeneral  Term,  Third  Department.   Kovemlw  88,  IMl) 

ITaACDCLBNT  COITTBTANCES— ACTrON  TO  SET  ASIDB— Ck)  If  PLAIN  T—IiraOI.VBXCT. 

A  complaiDt,  under  3  Rev.  St  p.  137,  S  1,  declaring  tbat  every  conveyaDce  mad* 
with  intent  to  hinder,  delay,  or  defraud  creditors  shall  be  void  "as  agidnst  a  peraoa 
so  hindered,  delayed,  or  defrauded, "  must  allege,  not  oalj  the  inteot,  bat  actual 
fraud,  hindrance,  or  delay,  as  tbat  such  ooareyaoce  had  left  the  debtor  tnaolTeal 
and  without  other  property  to  iiay  debts. 
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Appeal  from  clrcait  court,  Ulster  coanty. 

Action  by  Margaret  Kain,  adminutratrlx  b£  David  Eain,  deceased,  against 
Patrick  Larkin  and  Muia  E.  Larkin*  to  set  aside  h  deed.  From  a  Judgment 
diemissing  the  complaint,  and  denying  motion  for  a  new  trhd,  plaintiff  f^ipeals. 
Affirmed. 

For  former  reports,  see  181  N.  T.  SOO.  30  N.  E.  Bep.  105,  reversing  17  N. 
r.  Supp.  223. 

Argued  before  Matbau,  F.  J.,  and  Putnam  and  Hbbbick,  JJ. 
C,  R.  Adanut  for  appellant,   ff.  X.  A  F.  A,  Wettbnok,  {F.  A.  Weatbrook, 
of  counsel,)  tor  respondent. 

FimiAii,  J.  The  court  of  appeals  has  determined  in  this  ease,  (181  N  Y. 
300,  SO  N.  £.  Bep.  105.)  tliat  to  establish  her  cause  of  action  on  the  trial  plain- 
tiff mast  not  only  show  want  of  consideration  for  the  transfers  of  real  and 
personal  property  assailed  in  the  complaint,  but  that  such  transfers  left  the 
judgment  debtor  insolvent  and  without  ample  property  to  pay  his  existing 
-debts  and  liabilities,  and  that  the  fact  that  an  execution  was  returned  unsat- 
isfied 18  months  after  the  conveyances  in  question  does  not  show  that  at  the 
time  thereof  the  debtor  did  not  have  property  enough  to  pay  his  debts.  The 
plaintiff  Insists  that  under  a  complaint  alleging  that  the  transfers  in  question 
were  made  without  consideration,  and  with  intent  to  hinder,  delay,  and  de- 
fraud creditors,  she  could  properly  show  the  facts  which  the  appellate  court 
has  held  necessary  to  establish  her  cause  of  action  on  the  trial ;  that  the  alle- 
gation that  the  conveyances  in  question  were  miide  with  a  fraudulent  intent 
must  be  deemed  to  Impliedly  allege  all  that  is  necessary  to  show  such  intent, 
viz..  that  the  grantor  did  nut  retain  sufficient  other  pro[ierty  to  pay  his  debts; 
that  it  was  only  necessary  in  the  complaiut  to  allege  the  ultimate  fact  which 
constitutes  the  cause  of  action, — that  is,  the  fraudulent  intent;  that,  the  iu> 
tion  being  statutory,  it  is  sufficient  to  allege  the  cause  of  action  in  the  words 
of  the  act.  The  ti  iul  judge,  however,  held  that  it  was  necrasary  to  allege  in 
the  complaint  what  the  cuurt  of  appeals  has  determined  must  be  established 
on  the  trial, — that  ttie  transtei-s  in  question  left  the  defendant  without  other 
property.  1  agree  with  the  position  of  llie  appellant,  ttmt  in  an  action  given  by  a 
statute  it  is  ordinarily  sufficient  in  the  complaint  in  alleging  the  cause  of  action, 
to  follow  the  words  uf  the  act.  Railway  Co.  v.  Robimon,  133  X.  Y.  242, 
30  N. E. Rep.  1008.  But  I  think  the  plaintiff.  In  his  pleading,  fails  to  follow, 
ttae  words  uf  the  act.  The  statute  providt-s  "that  every  conveyance  *  *  *' 
made  with  intent  to  hinder,  delay,  or  defraud  creditors,  *  *  *  as  against 
41  person  so  liindered,  delayed,  or  defrauded,  shall  be  void."  2  Kev.  St.  p.  137, 
g  1.  It  will  be  seen  that  a  conveyance  made  with  a  fraudulent  intent  is  only 
void  as  against  one  hindered,  delayed,  or  defrauded;  in  other  words,  against 
one  damaged.  In  the  opinion  delivered  in  the  cuurt  of  appeals  when  this  case 
was  before  it  (paRC  ^07, 131  N.  Y..  and  page  106,  30  N.  K.  liep.)  this  language 
was  used:  "If  the  grantor  remains  solvent  after  the  conveyance,  and  has 
sufficient  property  left  to  satisfy  all  his  just  debts,  then  the  conveyance,  whaU 
ever  his  intention  was,  cannot  be  a  fraud  upon  bis  existing  creditors."  In 
ottier  words,  there  may  be  a  fraudulent  intent  in  making  a  conveyance  not 
fmudulent  as  to  creditors,  because  the  debtor  retains  sufficient  property  to 
pay  his  debts.  In  the  same  opinion  the  court  further  says,  (Id. :)  "  The  per- 
son assailing  the  deed  assumes  the  burden  of  showing  that  it  was  executed  in 
Lutd  faith,  and  that  it  left  the  debtor  insolvent  and  without  ample  property  to 
pay  bis  existing  debts  and  liabilities."  This  means  he  must  show  both  facts, 
— the  bad  faith,  the  fraudulent  intent, — and  also  that  the  transfer  uraalled 
left  the  debtor  insolvent. 

It  will  thus  be  seen  by  the  language  of  the  statute  and  by  the  extracts 
quoted  from  the  opinion  delivered  by  tlie  court  of  appeals  that  the  cause  of 
■action  in  such  a  case  is  not  only  the  fraudulent  intent,  but  also  the  injury, 


DigitizGd  by  Google 


940 


KSW  TOBK  BDPPLEMENT,  TOl.  20. 


the  dnmage,  the  hindering  and  defrauding,  resulting  from  such  frauiliilent 
intent.  It  follows,  I  think,  that  the  pUintiff,  in  stating  ber  cause  of  action, 
should  not  only  have  alleged  the  making  of  the  transfers  in  queation  withoiii 
con-sideratton  and  with  intent  to  hinder,  delay,  and  defraud  his  creditors,  but 
should  also  have  aileged  that  she  w<i3  hindered  and  defrauded  fur  the  Fea-ioD 
that  such  transfers  left  the  debtor  insolvent  and  without  suilicient  property 
to  pay  his  debts  in  full.  The  statute  says  a  transfer  made  with  a  fraudulent 
intent  shall  be  void  as  against  one  defrauded.  Therefore  there  must  be  aa 
unlawful  intent  and  fraud  In  fact,  on  account  of  which  plaintiff  has  been  de- 
frauded. This  fraud  in  fact  it  was  necessary  for  plaintiff  to  allege  in  ord  -r 
to  properly  state  her  cause  of  action  given  by  the  statute.  As  stated  in  Jiux 
V.  Perry,  61  Me.  150:  "A  fraudulent  purpose  is  an  important  element  in  lUe 
case,  but  it  la  not  the  only  one.  There  must  be  superadded  to  it,  in  addiitDn 
to  the  sale,  actual  fraud,  hindrance,  or  delay,  resulting  therefrom  to  tlie  c^t^:• 
itors.  The  sale  will  be  upheld  unless  the  fraudulent  purpose  is  actually  ac- 
complished. Thus  if,  notwithstanding  the  sale,  W.  and  C.  retained  and  tieid 
•  •  •  otlier  personal  property  sufHcient  to  pay  the  debt,  •  •  •  ihe 
sale  would  not  he  void,  whatever  miKht  have  been  the  secret  purixises  of  ilie 
parties  to  it.  The  reason  for  considering  the  sale  void  in  this  class  uf  casn 
is  that  creditors  are  damaged  thereby;  and  when  the  reason  is  wanting  tltf 
rule  itself  becomes  Inapplicable.**  To  the  same  effect  see  Sell  t.  JSaiieg,  11^ 
Ind.  51,  21  N.  E.  Rep.  SiJb. 

The  court  of  appeals,  when  this  case  was  before  it,  did  not  pass  dim:tly  ua 
the  question  of  the  sufficiency  of  the  complaint.  Mat  there  is  language  in  the 
opinion  delivered  by  that  court  indicating  an  opiniim  that  ihe  c(>iiipi:iini 
should  have  contained  an  allegation  showing  that  llie  tmnslfis  assailed  by 
the  plaintiff  in  this  action  left  the  defendant  without  other  property,  and  in- 
solvent. Thus  Judge  Eaul  says:  "There  was  no  allegation  in  the  com- 
plaint that  the  money  deposited  in  the  savings  bank  and  the  reul  estate  con- 
veyed by  the  judgment  dehtur  to  his  datigiiter  constituted  snbsianiiidly  ail 
the  property  he  had,  or  that  he  was  insolvent  at  tiie  time  of  the  conveyances, 
or  that  he  was  thereby  rendered  insolvent.  And  there  was  no  allegation  in 
the  complaint  that  he  owed  anydehts  except  the  liability  which  he  tneuiretl 
by  killing  the  plaintiff's  intestate."  Also:  "Our  opinion,  tiierefore.  is  ti^at 
upon  the  allegations  in  the  complaint,  and  the  proofs  upon  the  trial,  and  tlie 
finding  of  the  trial  judge,  the  plaintiff  .couUl  not  successfully  assailthis  deed." 
These  quotations  indicate  that,  in  the  view  of  the  learned  judgtf  whodelivered 
the  opinion  of  the  court  of  appeals,  an  allegation  in  the  cuuj plaint  that  the 
transfers  assailed  by  the  plaintiff  as  made  with  fraudulent  intent  left  tlie 
debtor  witiiout  other  property  and  owing  other  debts  was  necessary,  or  at 
least  would  have  been  proper.  Such  an  allegation  could  hardly  have  bten 
properly  inserted  in  thti  complaint  unless  necessarily  stated  as  partoftlie 
cause  of  action.  In  the  i<r>inion  by  Judge  Eaiil  tlie  Ciise  of  S/termanv,  Ho-j- 
land,  54  Ind.  579.  is  quoted  from,  cited,  ami  approved.  In  that  casH,  which 
was,  like  this,  a  creditor's  bill,  the  court  lield:  "After  a  very  careful  consid- 
eration of  the  whole  subject  we  have  come  to  the  conclusion  tliat,  both  on 
principle  and  on  authority,  it  is  necessary  to  charge  In  the  complaint  and 
prove  on  the  trial  that  at  the  time  the  conveyance  complained  of  was  msde 
the  debtor  did  not  have  left  enough  of  other  property  subject  to  execution  to 
pay  all  his  debts."  Page  584.  Itwillthusbe  seen  that  In  the  ease  of  £i/<«r^ 
man  t.  Hogland,  tuprat  the  vei7  question  involved  in  this  case  was  passed 
upon.  On  the  whole,  I  think  the  trial  court  reached  the  correct  conelnaion, 
and  that  the  judgment  should  be  affirmed,  witti  costs. 

HEiotiCE,  J.,  concurs.  Mayham,  F.  J.,  not  ocUng. 
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BiOB  0.  Dalt  et  eU, 
(Suprme  Court,  Oeneral  Term,  Third  Departmmt.   November  98, 1899.) 

L  TOEKCLOSURE  OF  MORTGAGE — EtIDBXCE — PATlnim. 

Id  an  action  oa  a  bond  and  mortKage,  the  exlatenoe  and  ralldlty  of  which  aredfr 
nied,  it  is  error  to  penult  plalntifr  to  teetlfj  that  pvownta  had  been  made  on  th« 
mortgage  by  a  person  not  shown  to  have  had  any  fntereat  in  the  mortgaged  prun- 
iaes  at  ibe  times  of  payment. 
It  Sahe — Transiction  wrrB  DscEDEyr. 

Id  such  case  it  is  error  to  permit  pl^nliJT  to  testify  as  to  personal  transactions 
with,  or  declarations  by,  a  deceased  mortgagee  under  whom  defendants  claim. 

Appeal  from  circuit  court,  Ulater  coauty. 

Action  by  Peter  Rice  against  Patrick  Daly  et  al,  to  foreclose  an  alleged  lost 
and  unrecorded  mortgage.  Judgment  for  plaintiff.  DefendHUts  appeal. 
Be  versed. 

Argued  before  Mathah,  P.  J.,  and  Putnah  and  Herrice,  JJ. 
G.  0.  «B  /.  B.  Keeler,  {A.  T.  Clearwater,  of  counsel,)  for  appellauta.  John 
M.  De  Vany,  (/.  Newton  Fiero,  of  coanael,)  for  respondent. 

Peb  Curiam.  In  this  case  we  think  some  Incompetent  evidence  whs  inad- 
Tertenlly  received  which  may  have  influenced  the  result,  and  hence  that  a 
new  trial  should  be  granted.  The  defendants  Patrick  Daly.  Thomas  J.  Daly, 
and  Patrick  Daly,  Jr.,  only  answered,  and  it  was  the  Issue  made  by  their 
answers  to  the  complaint,  aiid  the  reply  to  one  of  said  answers,  that  was  tried. 
The  action  was  upon  a  bond  and  mortgage,  the  existence  and  validity  of  which 
were  disputed  by  defendants.  The  plaintiff,  against  tlie  ubjectton  of  defend- 
ants, was  allowed  to  shuw  that  one  Witlram  Daly  had  made  payments  on  said 
mortgage  after  1880.  This  evidence  was  important,  and  may  have  influenced 
the  verdict.  We  are  unable  to  see  bow  the  statements  or  Ihe  acts  uf  William 
Daly  could  be  held  competent  against  the  defendants.  No  fact  was  shown 
upon  the  trial  rendering  such  evidence  proper.  It  did  not  appear,  when  this 
evidence  was  given,  what  interest,  if  any,  William  Daly  ever  had  in  the  mort- 
gaged premises,  except  from  the  statements  contained  in  the  answers.  But 
the  answers  alleged  the  death  of  William  Daly,  and  thai  he  conveyed  to  the 
defendants  in  1876,  prior  to  the  transaction  of  the  payment  on  the  mortgage 
which  the  plaintiff  was  allowed  to  show.  Afterwards  the  deed  from  William 
Daly  to  the  defendants,  executed  in  1876,  was  read  In  evidence.  Therefore, 
when  the  plaintiff  waa  allowed  to  show  the  payment  so  made  by  William  Daly, 
there  was  no  evidence  in  the  case  showing  such  evidence  proper  against  the 
defendants;  and  in  fact,  he  being  deceased,  and  having  in  1876  conveyed  his 
Interest  in  the  mortgaged  premisea  to  the  defendants*  the  evidence  so  received 
was,  we  think,  clearly  incompetent. 

It  was  also  error  to  receive  the  testimony  of  plaintiff  as  to  the  transactions 
with  and  dei-larations  of  Norris,  the  deceased  mortgt^ee.  The  facts  so  testified 
to  by  the  plaintiff  relate  to  a  personal  transaction  between  the  witness  and 
the  deceased  party  against  persons  in  occupation  of  the  mortgaged  premises, 
and  who.  presumably,  (at  that  sta^re  of  the  trial  when  this  evidence  was  so 
received,)  and  in  fact,  derived  their  title  or  interest  In  said  premises  through 
or  under  tlie  deceaaed  party.  The  evidence  so  received  cannot  be  deemed 
unimportant,  and  may  have  had  weight  with  the  jury.  The  judgment  should 
be  revened,  and  a  new  trial  granted,  costs  to  abide  the  event. 


PflonA  ea  ret.  Goodwin  «.  VooRma  $t  al..  Police  Gommlsslonen. 

(.supreme  Court,  Oeneral  Term,  First  Department  November  18,  1899.) 

PUilOa  OmCBB— BsaiOXATIOir— RxmSTATEMBHT. 

Where  a  poUoe  offioer  petitions  the  Iward  of  poUoe  oommlsslooen  for  reinstate- 
menti  aUegln-*  that  he  waa  indnoad  to  raaiga  by  fraud  and  ooendoa,  and  he  ia  not 
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finn  an  opportunity  to  be  heard,  swrit  of  certtorari  will  Ue  InetnictiDg  suit 
board  to  notify  tbe  petitioner  of  tbe  time  and  place  at  which  his  petition  will 
beard,  and  to  give  him  an  opportunity  to  present  his  evidence. 

Certiorari,  on  the  relation  of  John  W.  Goodvrin,  to  review  the  action  of 
John  B.  Voorbia  and  others,  police  comoiisBionerB,  in  retuaing  to  relnBtate 
relator  as  a  member  of  the  police  force.  Beversed. 

For  former  report,  see  10  N.  Y.  Siipp.  511. 

Argued  before  Van  BntmT.  P.  J.,  and  O'Briqi  and  Patterson.  JJ. 
Loui*  J.  GranU  tot  relator.   S*  H,  Saufke,  Jr.,  and  IF.      Clarke,  for 
respondents. 

PATTEReoH,  J.  The  subjeot-matter  of  this  appUcation  has  been  several 
times  presented  for  the  consideration  of  this  oourt,  and  we  have  bad  oocusioa 
to  state  that,  the  facts  being  as  claimed  by  the  relator,  he  has  suffered  a  wrong 
calling  loudly  for  redress.  Unfortunate  mistakes  Id  practice  liave  prevented 
the  enforcement  of  his  rights  up  to  the  present  time,  but  we  are  satisQed  tfaer 
may  be  secured  by  following  the  course  now  directed  to  be  pursued.  A  brteC 
statement  of  proceedings  anterior  to  this,  and  of  what  has  been  determined  or 
held  in  them,  will  not  h&  out  of  place.  On  the  13th  day  of  August,  1889.  tbe 
relator  was  a  member  of  the  polfoe  force  of  the  city  of  New  York.  On  tliat 
day  he  signed  a  paper  purporting  to  be  a  resignation  of  his  position,  and 
which,  on  being  presented  to  tbe  board  of  police  commissioners,  was  accepted 
by  that  body.  The  paper  was  regular  iu  form,  recited  that  it  was  the  volno- 
tary  act  of  the  relator,  and  was  signed  of  his  own  free  will  and  accord,  aod 
that  it  was  not  caused  by  any  threat  of  punishment  or  act  of  coercion  from 
his  superior  officers  or  any  other  person  connected  with  the  pulice  department. 
It  further  appears  in  the  record  that,  subsequent  to  the  acceptance  of  the  res- 
ignation, the  relator  refusod  to  give  up  his  shield  or  badge  of  office,  and  de- 
manded reinstatement  as  a  member  of  the  force,  alleging  that  the  resignation 
had  been  procured  by  coercion  and  fraud  practiced  upon  him  by  the  ser^^eaat 
and  captain  of  the  precinct  to  which  ho  was  attached.  Tbe  commisaiunen 
declined  to  restore  him  to  his  position,  whereupon  a  ytT\t  of  certiorari  was 
obtained  from  this  court,  upon  the  hearing  on  the  return  of  which  it  was 
held  that  the  remedy  invoked  was  inapplicable.  l>ecause  the  commissioners 
had  merely  acted  within  their  authority  and  jurisdiction  to  accept  a  resigna- 
tion regular  on  its  face, — one  appearing  to  be  the  voluntary  and  valid  act  of 
the  rehitor;  and,  as  no  proceeding  or  judgment  of  any  kind  had  been  taken 
or  pronounced  against  him,  there  was  nothing  to  be  reviewed  by  certiorari. 
But  in  the  opinion  of  the  general  term  (10  N.  Y.  Supp.  512,  by  Buadt.  J.,| 
it  Is  said  that  "if  the  charge  can  he  made  against  any  member  of  the  force, 
whoever  it  may  be,  wliether  captain  or  sergeant,  that  the  relator  was  forced 
to  resign,  that  would  doubtless  furnish  a  good  and  sufficient  reason  why  he 
should  be  reinstated  on  a  proper  application  to  the  respondents,  and  which,  if 
denied,  might  be  the  subject  of  review  in  a  proper  proceeding,"  etc.  After 
the  dismissal  of  tbe  writ  referred  to,  an  alternative  mandamus  to  reinstate 
tbe  relator  was  applied  for,  and  it  whs  then  further  claimed  that  tbe  resigtu- 
tion  had  been  fraudulently  altered  at  the  police  station  by  the  sergeant  or 
captain.  Issues  of  fact  were  framed  and  tried  by  a  jury,  and  it  was  found  by 
the  verdict  that  tlie  resignation  was  obtained  by  force,  fraud,  and  coercion  ot 
the  sergeant  and  captain,  but  without  any  participation  therein  of  tbe  com- 
missioners. On  the  findings  of  the  jury,  a  peremptory  order  was  issued  at 
special  term  for  the  reinstatement  of  the  relator;  hut  on  appeal  it  was  re- 
versed, on  tlie  specific  ground  that  the  rescission  of  the  resolution  accepting 
the  resignation  was  a  prerequisite  to  restoration  of  the  relator  to  the  force, 
and  that  it  did  not  appear  that  the  respondents  had  refused  to  entertjtin  tbe 
relator's  application,  and  hence  they  could  not  be  compelled  to  rescind  their 
prior  actiun  without  the  piesentatlon  to  them  ot  fMta  to  justify  it  orw  re- 
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quire  it  to  be  done.  The  qaestfon  was  not  properly  presented,  and  it  waa  not 
for  tbe  court  to  compel  a  reinstatement  arbitrarily.  But  again  the  court  in- 
dicated what  in  ita  judgment  was  the  proper  course  to  be  pursued  by  the  re- 
lator  in  the  premines.  Mr.  Justice  Inobahah,  in  the  opinion  of  the  court. 
Bay^  (16  K.  Y.  Supp.  402:)  "When  the  respondent  had  determined  to  dis- 
affirm the  resignation,  he  could  iiave  presented  the  case  to  the  board  with  a- 
statement  of  the  circumstances  which  induced  him  to  sign  the  resignation, 
and  a  request  that  they  would  reconsider  their  official  act  in  accepting  his  ree- 
ignatEon,  It  would  then  hare  been  their  duty  to  ascertain  whether  the  re- 
spondent had  truly  stated  the  facts,  and  to  determine  whether  or  not  their 
aurtion  should  be  reconsidered  and  the  respondent  reinstated.**  And  in  the 
opinion  of  the  presiding  justice  on  the  same  appeal  it  Is  said:  "  If  the  so-called 
resignation  was  altered  and  added  to,  as  Is  claimed  by  the  relator,  it  was  no 
resignation  at  all,  as  such  alteraUoiu  were  fraadulept,  and  did  alter  the  char^ 
acter  of  that  paper*  and  in  fact  destroyed  whi^ver  validity  It  might  have 
possessed.** 

We  thus  have  an  authoritative  expression  of  opinion  on  two  subjects  con- 
nected with  this  matter:  Firat,  that,  if  the  facts  as  claimed  by  the  relator 
are  estHhlished,  the  resignation  is  not  valid,  and  may  be  avoided,  if  It  is  not 
altogether  void;  secondly,  that  the  proper  method  of  obtaining  redress 
was  to  apply  to  the  board  of  police  commissioners  to  reconsider  its  action  and 
to  reinstate  the  petitioner.  That  course  has  now  been  pursued.  On  the  1st 
day  of  December,  1891,  the  relator  presented  a  written  request  and  demand 
to  the  respondents  tliat  they  reconsider  the  acceptalnce  of  the  resignation. 
The  general  grounds  of  the  request  are  stated  in  that  writing,  and  the  details 
are  set  forth  in  an  affidavit  served  tiierewith,  to  which  was  annexed  a  copy 
of  the  stenographer's  minutes  of  testimony  and  findings  of  the  jury  on  the 
trial  of  the  issues  In  the  mandamus  proceeding.  On  the  29th  day  of  Jan- 
uary, 1892,  the  police  commissioners  acted  upon  the  request  and  demand  of 
the  relator  of  December  1,  1891,  and  refused  to  comply  with  it.  That  appli- 
cation was  made  under  the  express  declaration  of  this  court  that  it  was  the 
proper  course  to  pursne,  and  upon  Its  denial  a  writ  of  aertiorart  was  granted 
to  review  the  decision  of  the  commissioners,  and  thus  the  whole  subject  Is 
brought  again  before  us. 

The  return  of  the  commissioners  as  first  made  was  defective  and  Insuffi- 
cient. As  finally  made.  It  consists  of  a  sworn  statement  of  their  action,  and 
of  the  reasons  governing  it,  aud  of  documents,  including  the  stenographer's 
minutes  of  the  trial  of  the  mandamus  issues  which  had  l>een  furnished  them 
by  the  relator.  Those  minutes  were  intended  to  be  evidence  upon  which  the 
commissioners  should  act.  They  were  sent  originally  to  the  respondents  to 
substantiate  in  detail  what  was  generally  set  forth  in  the  affidavit  of  the  re- 
lator, and  showed  not  only  the  findings  of  the  jury  in  the  mandamtts  proceed- 
ing, but  also  all  the  testimony  taken  by  both  parties  on  the  trial  of  the  issues 
therein.  The  commissioners  were  parties  to  that  proceeding,  made  a  return 
to  the  writ,  were  represented  by  counsel,  and  contested  It.  But  that  does  not 
make  such  minutes  absolute  evidence,  if  the  commissioners  required  further 
or.as  it  is  called,  "common-law,"  proof-  If  wecould  hold thatthuse minutes 
and  llie  evidence  thus  furnished  to  the  commissioners  was  such  as  they  were 
obliged  to  receive,  we  might  be  able  to  dispose  of  the  case  at  once  on  the  mer- 
its. But  we  do  not  feel  justified'in  holding  that  these  documents  thus  placed 
before  the  commissioners  constituted  such  technical  legal  evidenceas  required 
them  to  reinstate  the  relator  upo^  that  evidence  alone.  We  think  the  re- 
Bpondents  were  not  bound  to  accept  the  atiidavits  of  the  relator,  nor  the  evi- 
dence of  the  witnesses  taken  in  the  mandamus  proceedings,  as  absolute  and 
conclusive  proof  of  the  facts  upon  whicli  the  relator  demanded  reinstatement; 
but,  at  the  same  time,  the  respondents  could  not  arbitrarily  reject  the  lelator'a- 
applicatlon,  made,  as  stated,  in  pursuance  of  a  direct  decision  of  this  court- 
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upon  that  point,  and  without  allowing  him  that  opportunity  to  be  heard 
which  was  the  very  ground  and  essence  of  the  decision  inaJe  in  the  former 
proceeding.  It  la  not  a  sufficient  excuse  for  the  respondetits  to  say  that  thej 
never  refused  to  hear  the  relator.  He  did  all  that  lie  possibly  oonld  have 
done,  or  tlmt  in  reason  could  have  been  required  of  him.  He  demanded  the 
rlglit  to  be  hoiird.  and  submitted  papers  which  might  have  been  sufficient  in 
this  matter  to  satisfy  the  commissioners  morally^  and  lie  insisted  upon  an  up- 
portunity  of  presenting  his  whole  ciise  for  that  re-examination  or  rehearing 
to  wiiich  ttiia  court  held  he  was  entitled.  The  respondents  never  affonle'l 
him  that  opportunity  to  which  he  was  so  entitled.  If.  upon  such  opporluniiy 
being  afforded,  the  respondents  had  demanded  the  production  of  his  wltnessps. 
we  think  they  would  have  bad  a  right  to  inquire  Into  the  whole  matter  lie 
novo;  but  without  such  an  oppoi-tunity  (as  stated  befoie)  they  could  not 
make  such  a  summary  disposition  of  this  matter  as  that  to  which  we  bare 
adverted,  and  wliich  was  palpably  wrong.  The  conclusion  we  reach  is  th:it 
the  proceeding  of  the  respondents  should  be  reversed,  and  the  matter  sent 
tMck  to  them  for  further  action,  with  instructions  to  notify  the  relator  of  tlie 
time  and  place  at  which  his  application  will  be  heard,  and  an  opportunity  of* 
fered  him  to  present  hia  teatlmoi^.  No  costs  oC  thla  application  to  tithtr 
party. 

Van  Bktjnt,  P.  J.,  concurs. 

O'Brien,  J.  I  concur.  The  only  serious  question  ts  that  raised  ai  to  the 
statute  of  limitations.  Section  272  of  the  New  York  consolidation  act  pro- 
vides tiiHt  an  action  or  proceeding,  at  law  or  in  equity,  **to  restore  or  rein- 
stiite  to  the  police  force  any  memt>er  or  officer  tliereuf,"  "shall  be  commenced 
within  two  years  after  the  cause  of  action  shall  have  accrued."  Section2l25 
of  the  Code  of  Civil  Frucedure  requires  that  a  writ  to  review  a  determination 
must  be  granted  and  served  within  four  calendar  months  after  the  determina- 
tion. In  People  v.  McLean,  (tiup.)  19  N.  Y.  Supp.  56.  it  was  held,  constru- 
ing section  2125  of  the  Code,  tlmt,  where  it  appeared  on  the  face  of  the  peti- 
tion tlmt  the  statutory  time  liad  expired,  the  court  needed  no  other  proof, 
and  the  board  of  police  was  not  required  to  make  a  return,  and  set  up  tin 
failure  to  bring  the  proceedings  within  the  time  limited,  but  the  court  alioulil 
dismiss  such  application,  having  no  jurisdiction  to  issue  the  writ. 

As  the  original  action  of  the  commissioners  was  taken  in  August,  1889. 
upon  accepting  what  appeitred  to  be  a  resignation  of  the  relator,  if  the  period 
of  Uraitiition  began  to  run  from  August.  1889,  then  it  ia  clear,  under  eitlier 
and  both  of  the  sections  referred  to,  ihat  this  proceeding  taken  in  FefariL-ir}*, 
1892,  was  too  late.  It  must  be  remembered,  however,  that  the  proceeding 
taken  in  February,  1892,  was  to  review  the  determination  of  the  IxMrd  of 
police  commissioners  made  in  January.  1892.  The  original  action  of  the  com- 
missioners in  1889  was  taken  in  ignorance  of  the  facts,  and  Wiis  leased  upon 
what,  in  view  of  the  subsequent  lig;ht  thrown  al)0ut  the  circumstances  relat- 
ing to  the  resignation,  must  be  helil  to  have  been  a  nullity.  In  the  fomipr 
proceedings  before  this  court  the  denial  of  relief  to  relator  was,  in  effect, 
babed  on  the  fact  tliat  there  had  been  no  Bnal  determination  by  the  board. 
.Aliliough  such  facts  were  before  them,  the  commissioners  did  not  act  n&til 
January,  1892,  and  then,  having  finally  determined  to  deny  relator's  applica- 
tion, the  statute  of  limitations  commenced  to  run,  and  this  proceeding  in 
February  was  within  the  statutory  period.  I  do  not.  therefore,  regard  Ui« 
point  as  well  taken,  that,  by  reason  of  the  statute  of  limitations  having  run, 
this  court  is  without  jurisdiction  to  afford  relator  such  relief  as  be  ia  entitled 
Ui  on  the  merlta. 
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OrEENSFAU  t).  AUERIOAN  StAR  ObDEB. 

(City  Court  of  New  York,  General  Term.  Deoember  7, 1899.) 

APPBA&— Hi.KMi.ns  Brrob--Sbcoiidabt  Btidbxob. 

In  an  action  agdnat  a  mutual  benefit  Bodety  pUntUf  need  not  prove  the  provl- 
sions  of  defendant's  by-laws  where  the  answer  sets  them  fbrtb,  and  bit  haTing 
done  BO  by  secondary  aridenoe.  without  flrat  liylng  the  proper  baaia,  is  act  aralt 

able  error. 

Apt)eal  from  trial  term. 

Action  hy  Hyman  Oreenspau  against  the  American  Star  Order  to  recover 
benefits  due  upon  the  death  of  his  wife.  Judgment  for  phUntlff.  Defendant 
appeals.  Affirmed. 

Argued  before  McGown,  "Van  Wyck,  and  MoCabtht,  JJ, 

A.  P.  Wagener,  for  appellant.   A.  H.  Haraaohn,  fur  respondent. 

Tan  Wtgk,  J.  This  action  is  by  a  member  or  the  defendant,  a  beneQt 
society,  to  recover  a  benefit  of  9500.  due  him  upon  the  death  of  his  wife. 
When  plaiuliif  first  t>ecHme  a  member  of  the  defendant  he  was  single,  but 
afterwards  married.  The  defendant's  contention  on  tins  appeal  Is  that  plain- 
tiff was  allowed,  against  defendant's  objection  and  exception,  to  pruve  by 
parol  the  provisions  of  the  by-laws  as  regards  death  benetiU  to  such  member 
on  the  death  of  his  wife,  without  first  laying  the  proper  basis  for  the  intro- 
duction of  secondary  evidence  as  to  the  same.  But  this  cannot  avail  liim, 
for  it  was  not  necessary  to  prove  the  by-laws  at  all,  In  view  of  the  allegalions 
of  the  seventh  pfinigraph  of  the  answer,  which  specilically  set  forth  the  r>^ 
quirements  of  the  constitution,  rules,  and  by-laws  of  defendant  as  regards 
the  duties  and  rights  of  such  a  member,  except  as  to  the  amount  of  the  bene- 
fit due  such  member;  and  at  folio 59  of  the  case  defendant  admitted  that  such 
member  was  entitled  to  #500  upon  demise  of  his  wife.  The  plaintiff  has 
proved  by  competent  evidence  that  he  has  (xtmplied  with  all  the  requirements 
of  the  constitution  and  by-laws,  as  set  forth  in  this  paragraph  of  the  answer. 
The  plaintiff  alleged  that  he  presented  to  defendant  on  July  5.  189U,  the  phy- 
sician's certificate  of  the  good  health  of  bis  wife,  and.  after  admission  by  de- 
fendant of  due  notice  to  produce  this  certificate*  and  refusal  to  so  produce, 
he  was  allowed  to  prove  its  contents  by  parol,  and  the  question  and  answer 
at  folio  30  shows  that  it  stated  tliat  "she  was  well,  and  everything  right,"  and 
this  was  sufficient;  and,  moreover,  it  would  aeem  that  the  defendant  la 
estopped  from  questioning  this  certificate,  for  it  was  dulyproven  by  the  finan- 
cial secretary  of  defendant  at  folio  55  tbat  plaintlfl  bad  paid  does  as  a  single 
member  before  his  marri^^e  in  1890,  and  afterwards  as  a  married  man,  and 
so  continued  to  pay  until  hla  wife  died,  in  February,  1891;  that  these  duet  as 
a  married  man  were  greater  than  as  a  single  man;  and  that  the  same  were 
accepted  by  the  defendant,  and  receipted  for  by  it. 

This  judgment  should  be  atSi-med,  with  costs.   All  oonoor. 


Wbbtphal  v.  Oabteb. 
iCity  Court  oS        York,  OenenU  Term.  Deoember  7, 1899.) 

■nODTOX — PBBSONAI.  LiABILITT — GUARANTT  Ot  MOBTOAQB. 

Though  an  execntrix,  in  aosigning  a  mortgage  belonging  to  the  estate,  exeontea 
the  assignment  only  in  bar  olOcial  capacity,  she  is  bound  individually  by  a  state* 
ment  in  the  assignment  that  she  holds  henelf  personally  reaponalble  for  the  pay- 
ment of  said  mortgage. " 

Appeal  from  trial  term. 

Action  by  Amelia  Westphal  against  Matilda  Carter.  From  a  Judgment 
dismissing  the  complaint,  plaintiff  appeals.  Beversed. 

The  defendant  is  the  sole  executrix  of  Delia  Bathgate,  deceased,  and,  as 
Boch,  she  executed  an  assignment  to  the  plaintiff  at  a  mortgage  held  and 
v.20K.y.8.no.  16—60 
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owned  b7  ths  safd  Delia  Bathgate,  durint;  her  lifetime,  made  by  one  Ann 
MtdSiernnn  to  the  said  Delia  Battigate.  The  assignmeot  bean  date  and  waa 
executed  on  the  I6th  day  of  July,  1890.  In  the  assignment  the  said  defend- 
ant (who  waa  formerly  Matilda  Bathgate)  describes  hersdf  as  "Matilda  Bati>- 
gate,  as  sole  executrix  of  Mrs.  Delia  Bathgate,  deceased,**  and  was  executed 
by  her  aa  said  "Matilda  Bathgate,  sole  executrix  of  Mrs.  Delia  Bathgate  de- 
ceased. *  The  eonsidenitlHn  of  said  assignment  waa  the  sum  at  tl,00O,  being 
the  amount  paid  by  the  plaintiff  for  the  auignment  of  said  moi^age.  In 
said  assignment  tbe  following  words  are  oontained:  *And  I  hcrfd  myself  per* 
Bonally  responsible  for  the  payment  of  tbe  said  moi^[age,  <»  any  deflciency 
thereunder,  or  arising  upon  the  foreclosure  Uiereof,  in  view  of  the  said  mort- 
gage being  now  past  due,  and  no  interest  being  paid  upon  the  last  six  months 
op  to  date."  The  complaint  alleges  that,  in  an  action  thereafter  broaght  In 
the  supreme  court  by  plaintiff  herein,  said  mortjtage  was  foreclosed,  and  that 
upon  the  foreclosure  there  was  a  deficiency  of  91,411.86;  that  judgment  was 
duly  given  to  plaintiff  therefor;  and  that  plaintiff  won  duly  permitted  by  said 
supreme  court  to  btlng  this  action.  This  allegation,  however,  was  denied  hy 
the  defendant  in  heriinswer.  No  oral  evidence  was  offered  on  thepart  of  plain- 
tiff, whoofTered  in  evidence:  (1)  A  certified  copy  of  an  order  permitting  plain- 
tiff to  bring  tlifs  action;  (2)  the  decree  of  foreclosure  in  Westphal  against  Me- 
Eieman;  (3)  the  referee's  report  on  above  foreclosure,  and  order  oonfirming  hia 
report  of  sale;  (4)  the  asaigninent  of  the  mortgage  by  the  defendant.  Tlw 
admission  of  the  above  was  objected  to  by  the  defendant's  oounsel,  and  ex- 
ceptions taken  to  their  admission  by  defendant's  attorney.  After  admlssioa 
of  above  evidence,  the  plaintiff  rested  his  case.  Thereupon  defendant's  at- 
torney made  a  motion  to  dismiss,  as  follows:  "I  move  to  dismiss  on  tbe 
ground  that  Uiere  is  no  eridence  that  she  bound  herself  individually;**  whidi 
motion  was  granted  by  the  trial  justice,  to  which  ruling  the  plaintiff  ex- 
cepted. 

Argued  before  McGowm,  Van  Wtck,  and  McGAR^noY,  JJ. 
Miahaei  FenneUj/t  tor  appellant.   Eotee  A  HutnnuUt  for  respondent. 

MoGows,  J.  Inasmuch  as  the  action  was  dismissed  by  tbe  trial  justice^ 
we  must  assume  that  it  was  dismissed  on  the  only  ground  stated  by  defend- 
ant's attorney  on  his  motion,  viz.,  "that  there  Is  no  evidence  that  she£d»> 
fendant]  bound  herself  individually;**  and  it  Is  therefore  unnecessary  to  con- 
sider any  of  the  exceptions  In  the  case,  other  than  that  taken  by  plaintiff  to 
the  ruling  of  the  trial  Justice,  in  granting  the  motion  to  dismiss.  The  de> 
fendant  in  the  assignment  of  the  mortgage  expressly  stated  that  she  held  her- 
self personally  responsible  for  the  pHyment  of  any  deflciency;  and  it  was 
clearly  her  Intention  to  become  personally  responsible,  although  she  executed 
the  paper  in  a  representative  capacity.  She  could  not,  as  executrix,  bmd 
or  make  the  estate  she  represented  responsible  for  any  deficiency;  and  it  was 
not  necessary  that  she  should  go  through  the  mere  form  of  executing  tbe 
paper  in  her  individual  name,  after  she  had  executed  the  same  in  her  nacae 
aa  executrix.  In  order  to  make  herself  personally  responsible.  Her  iutentiou 
was  undoubtedly,  as  therein  expressed,  to  make  herself  personally  responsible 
for  any  deflciency;  and  she  could  not  bind  the  assets  she  represented  by  any 
act  of  hers,  done  in  her  representative  capacity.  The  rule  must  be  regarded 
as  well  settled  that  the  contracts  of  executors,  although  made  in  the  Interest 
and  tox  the  benefit  of  the  estate  they  represent.  If  made  upon  a  new  and  in- 
dependent consideration,  between  the  promisee  and  tlie  executor  aa  promisor, 
are  the  personal  contracts  of  the  executors,  and  do  not  bind  tbe  estate;  not- 
withstanding th»  consideration  moving  from  the  promisee  Is  such  that  tbe 
executors  could  properly  have  paid  for  the  same  from  tbe  assets,  and  beea 
allowed  tor  tbe  expandituis  in  the  settlement  of  the  estate.  Tbe  additimi 
at  an  uffioiai  character  to  the  slgniUure  of  executors  and  administrators,  is 
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Meeutlng  written  contracts  and  obllgationa,  lias  no  signiflcance,  and  operate* 
merely  to  Identify  the  person,  and  not  to  limit  or  qualify  the  liability. 
achmitOer  t.  Simon,  101  N.  Y.  554,  5  K.  £.  Rep.  452.  The  rale  is  laid 
down  in  1  Pars.  Bills  A  N.  p.  161,  that  *'an  admtnlBtrator  or  executor  can 
only  bind  himself  by  his  contracts;  he  cannot  bind  the  assets  of  the  deceased.** 
The  exception  to  the  rnllng  of  the  trial  Justice  In  dismissing  the  complaint 
was  welt  taken.  And  the  Judgment  appealed  from  most  be  reversed,  with 
onto  to  the  i4>peUant  to  abMe  the  erent  of  the  action.  All  eoDonr. 


Nbw  York  Bbai>>Sstatb  ft  Bum.  Imp.  Ck>.  v,  Motlkt. 

(CMv  Court  cf  Nm»  Toi%  General  Term.  Rorsmber  96,  ISML) 

BieHTS  or  TsNAifr— In/ort  to  Pbehisbs. 

A  lease  provided  that,  "if  tbe  balldlng  Is  damaged  lira  wtthoet  fault  of  the 
leasee,  he  shall  only  pay  rent  for  such  portion  of  the  demised  premises  as  he  oan 
reoBonablT  oocupy  daring  tbe  time  required  to  make  the  neoessaiy  repairs;  but, 
If  the  building  be  so  damaged  u  to  require  rebuUdiag,  this  lease  shall  end,  and  the 
rent  shall  be  paid  np  to  aadi  time. "  The  building  was  ao  damaged  by  fire,  wltli- 
out  fault  of  the  lesseai  aa  to  MDder  it  antenantatiK  bat  did  not  reoQire  rabulld- 
ing.  Hefd,  tliat  tbe  fire  tanniiiated  the  leaae,  nnder  Laws  18(K^  o.  845,  which  pro* 
Tides  that  "the  lessee  of  any  buildiog  which  iballbe  *  *  *  so  injured  by  the 
elements  as  to  be  aDtenantable  shall  not  be  liable  to  pay  rent  therefor,  after  saoh 
injury,  onlees  otherwise  expressly  prOTlded  by  written  agraancBt.'*  bau<«,  Ol 
J.,  dusenting. 

Appeal  from  trial  term. 

Action  by  the  New  York  Beal-Estate  ft  Building  ImproTement  Company 
■gainst  Thorton  N.  Motley.  Judgment  for  defuulant.  Plaintiff  appeala. 
Affirmed. 

For  former  report,  see  16  N.  Y.  Supp.  209. 

Argued  before  Ehblioh.  C.  J.,  and  Fitzsihons  and  ITBWBimaKRt  JJ. 
B.  aanbom,  for  appellant.    Cardoto  Brot.,  {David  Zevmtritt,  of 
counsel.)  tor  respondent. 

FiTZsnoNS,  J.  The  parties  mutually  executed  a  lease  containing  the 
following  prorislon:  "And  it  Is  further  agreed  by  and  between  tbe  parties 
hereto  tint  if,  without  fault,  neglect,  or  Improper  conduct  of  the  party  of  the- 
second  part,  bis  agents,  servanto*  or  tenants,  the  premises  hereby  leased,  or 
(he  building,  shall  be  damaged  by  Ore,  tbe  elements,  or  otherwise,  the  party 
of  tbe  second  part  shall  continue  to  pay  rent  only  for  such  portion  of  the- 
leased  premises  as  hecan  reasonably  occupy  during  Uie  time  required  to  make 
tbe  necessary  repairs;  but  if  the  boilding  shall  be  so  damaged  or  destroyed 
as.  In  tbe  judgment  of  the  parties  of  tlie  first  part,  to  require  to  be  rebuilt, 
then,  from  the  time  of  the  happening  of  said  eyents,  or  either  of  tbem,  this 
lease,  and  the  term  hereof,  shall  wholly  end  and  determine,  and  the  premises, 
be  vacated  and  fully  surrendered,  and  the  rent  shall  be  paid  up  to  such  time." 
The  premises  demised  to  defendant  consisted  of  tbe  basement,  cellar,  first 
and  secoifd  floors.  There  were  several  other  floors  in  tbe  building.  Defend- 
ant's premises  were  so  damaged  by  fire  during  the  lease  as  to  render  them 
untenantable,  but  it  did  not  damage  the  building  to  an  extent  that  required  re* 
building  thereof. 

The  question  raised  by  this  appeal  is,  did  the  fire  terminate  the  lease^ 
BO  as  to  relieve  defendant  from  payment  of  rent  after  tbe  fire?  Under  thO' 
provision  of  the  lease,  above  set  out,  it  Is  admitted  that  no  such  benefit  in- 
nred  to  defendant;  but  be  relies  upon  chapter  345,  Laws  1860,  for  this  relief. 
Tliat  act  provides  that  "the  lessees  or  occupants  of  any  building  which  shall 
be  *  *  *  destroyed  or  be  so  injured  by  the  elements  at  any  other  cause 
as  to  be  untenantable  and  unfit  for  occupancy  shall  not  be  liable  or  bound 
to  pay  rent  to  the  lessors  or  owners  thereof,  after  such  destruction  or  injury, 
unless  otherwise  expressly  provided  by  written  agreement  or  covenant. ** 
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Oeitainly,  unless  tbe  parties,  by  their  own  written  agreement,  took  this 
cue  out  of  the  protection  of  tbe  statute,  the  defendant  is  entitled  to  the 
beneOt  it  affords.  If  we  declare  that  they  did  so  by  virtue  of  their  agreement 
above  mentioneil.  we  predicute  our  contusion  upon  impUcation  and  Intta- 
enw  merely,  because  clearly  that  agreement  refers  only  to  a  partial  destmo- 
tion  of  the  demised  pt^mises,  and  the  damage  or  destruction  of  tbe  building 
to  such  an  extent  as  to  require  rebuilding  of  the  same.  Nothing  is  thertiu 
written  concerning  tlie  total  destruction  of  the  whole  of  the  demised  prem- 
ises Bu  as  to  render  the  same  untenHutablp.  It  is  only  in  Instances  where 
the  parties  have  by  written  agrefment  otherwise  expressly  provided  that 
the  lessee  is  deprived  of  the  benefit  of  the  1860  statute,  and  we  sliould  not 
be  overzealous  in  our  efforts  to  spell  out  snob  an  agreement  from  an  uncer- 
tain and  ambiguous  covenant,  such  as  is  here  presented.  Upon  tbe  con- 
trary, we  believe  that  the  lessee  should  receive  the  shelter  afforded  by  that 
act.  unless  by  hfa  own  consent  he  placed  himself  outside  its  ahcAter.  Can 
the  statute  of  1860  be  incorporated  in  the  f^reement  made  between  plaio- 
tlff  and  defendant,  without  condlcting  with,  contndicting,  or  in  any  wise 
interfering  with,  its  terms?  If  so,  then  it  appears  clear  to  us  that  the  par* 
ties  did  not  intend  to  provide  against  that  statute,  and  tliat  it  therefore  ap- 
plies to  this  case.  The  statute  of  1860  Is.  in  effect,  incorporated  into  eveiy 
lease,  unleas  otiierwise  expressly  proviJed  by  written  agreement  or  covenant. 
Butter  V.  Kidder,  87  N.  Y.  108.  This  being  so,  we  must  conaider  that 
the  agreement  of  plaintiff  and  defendant  contains  the  privilege  or  exc^ 
tlons  of  said  act.  unleu  auch  inclusion  would  be  repugnant  to  such  agree- 
ment, which  we  can  readily  ascertain.  The  agreement,  with  the  privilrges 
of  said  act  in,  would  read  as  follows:  "And  it  is  further  agreed  b7  and  be- 
tween the  parties  hereto  th^  if,  without  fault,  neglect,  or  Improper  conduct 
of  tlie  party  of  the  second  part,  his  agents,  servants,  or  tenants,  the  prem- 
Ises  hereby  leased,  or  tbe  building,  shall  be  damaged  by  fire,  the  elements, 
or  otherwise,  the  party  of  the  second  part  shall  continue  to  pay  rent  only 
for  such  portion  of  the  leased  premises  as  he  can  reasonably  occupy  during 
tlie  time  required  to  make  tiie  necessary  repairs.  If  the  whole  of  the  demised 
premises  shall  be  so  destroyed  or  be  so  injured  as  to  be  untenantable  and 
unfit  for  occupancy,  the  party  of  the  second  part  slmll  not  be  liable  or  bonnd 
to  pay  rent  to  Lhe  lessor  afler  such  destruction  or  injury;  but  if  the  building 
shali  be  BO  damageil  or  destroyed  as,  in  the  Judgment  of  tbe  parties  of  the 
first  part,  to  require  to  be  rebuilt,  then  from  the  time  of  tbe  happening  of 
said  events,  or  either  of  tliem,  this  lease,  and  the  term  hereof,  sliall  wholly 
end  and  determine,  and  tbe  premises  be  vacated  and  fully  surrendered,  and 
tbe  rent  shall  be  paid  up  to  such  time. "  As  amended,  tli^  agreement  strikes 
us  as  being  harmonious,  consistent,  unambiguous,  and  entirely  just  and 
reasonable;  carries  out  the  spirit  of  the  act  of  I860,  without  interfering  with 
the  written  agreement  of  the  parties  thereto;  and  was  not  intended,  we  think, 
to  do  away  wibh  said  act. 

For  these  reasons,  and  finding  no  error  in  the  a|^ieal  record,  we  think  that 
the  judgment  should  be  affirmed,  with  costs. 

Kewburoeb,  J.,  concurs. 

EiiRLiOH,  C.  J.,  {dUsenting.)  The  parties  mutually  executed  a  lease  eea- 
taining  the  following  provisions:  **lt  is  further  agreed  by  and  between  the 
parties  hereto  that  if  *  *  *  the  premises  hereby  leased,  or  tbe  baildiDg, 
shall  be  damaged  by  fire,  ttie  elements,  or  otherwise,  tbe  party  of  the  seeoul 
part  shall  continue  to  pay  rent  only  for  such  portion  of  the  leased  premises  as 
he  can  reasonably  occupy  during  tlie  time  required  to  make  the  necessary  re> 
pairs;  but  if  the  building  shall  be  so  damaged  or  destroyed  as,  in  the  Judg- 
ment of  the  parties  ot  the  first  part,  it  requires  to  berebull t,  then.  fnMn  the  tins 
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of  the  happening  of  the  snid  event,  or  either  of  them,  this  lease,  and  the  term 
hereof,  shall  wholly  end  and  detcrminp,  and  the  premif^  he  vacated  and  fully 
snrrendered,  and  the  rent  shall  he  paid  to  surh  time."  The  act  of  1860  pro- 
vided that  "the  lessees  or  occupants  of  any  building  which  shall  •  •  • 
be  destroyed  or  be  so  injured  by  the  elements  or  any  other  cause  as  to  be  un- 
tenantable and  unQt  for  occupancy  shall' not  be  liable  or  bound  to  pay  rent  to 
the  lessors  or  owners  thereof,  after  such  destruction  or  injury,  unless  other* 
wise  expressly  provided  by  written  agreement  or  covenant."  Pending  the 
existence  of  the  lease,  the  portion  of  the  premises  which  plidntifl  demised  to 
defendant  was  so  far  damaged  by  fire  as  to  render  it  uni^t  for  occupancy 
during  the  making  of  repnirs,  but  the  damage  was  not  so  great  in  extent  that 
in  the  judgment  of  the  lessor  the  structure  required  to  be  rebuilt. 

The  vital  point  of  the  controversy  is  whether  the  statute  shall  control,  and 
thus  relieve  respondent  frum  all  liability  for  future  rent,  or  whether  the  pro- 
Tisionn  of  the  laase  shall  be  applicable  and  controlling.  The  court  of  appeals 
has  decided  {Butler  v.  Kidder,  B7  N.  Y.  103)  that  in  order  to  take  away 
the  statutory  protection  the  lease  need  not  contain  an  express  covenant  to 
that  precise  effect,  bat  Its  express  provision  must  clearly  nhow  that  the  par- 
ties had  in  mind  the  contingency  wliich  the  statute  mentions,  and  that  they 
by  mutual  agreement  made  ilifferent  provision  therefor;  that  is  to  say,  tlie 
law  being  enacted  for  the  benetit  of  the  lessee,  and  no  reason  founded  in  pub- 
lic policy  requiring  its  enforcement,  he  may  waive  its  provisions  at  his  pleus* 
ure,  and  he  does  waive  them  by  joining  in  a  lease  of  which  the  express  cove* 
n:int3  plainly  show  a  mutual  intention  that  thajnehall  not  t>e  invoked  or  re- 
lied on.  The  language  of  the  lease,  fairly  construed,  then  becomes  the  law 
of  the  case,  and  govern?  the  rights  and  fixes  the  obligations  of  the  parties, 
respectively.  It  is  manifest  that  the  parties  liad  clearly  in  mind  the  contin- 
gency mentiop'xl  in  tlte  stalutp,  to  wit,  damage  to  the  premises  by  fire  or 
other  elements:  and  in  that  event  tiie  express  language  of  tlie  lease  makes  pro- 
vision ad  to  the  rights  and  obligations  of  the  parties,  which  provision,  we 
think,  is  inconsistent  with  the  right  of  surrender  that  the  respondent  claims^ 
and  rn  thi  court  bnIo'.T  upheld.  The  statute  provides  for  a  surrender  at  the 
opt'cn  of  the  lo2S£(>.  The  lease  itself  provides  for  its  abrogation  upon  the 
exercbe  of  tha  judgmer^t  of  the  lessor  as  to  the  need  or  propriety  of  rebuilding 
tbe  damaged  structure.  The  terms  of  the  statute  measure  the  extent  of  dam- 
age iustlfy^g  u  snrrender  by  the  litnebs  for  occupancy  of  the  demise<l  prem- 
isf«.  By  th«  tKsr3  of  the  lease  its  cancellation  depends  upon  the  judgment 
c'  tha  lessor,  c-  its  election  to  rebuild  the  premises.  To  us  it  seems  clear 
that  tho  paxtiss  mrant  to  provide  for  every  degree  or  extent  of  damage  caused 
by  fire  or  the  elements.  In  any  conceivable  case,  such  damage  either  would 
b9  extensive  enough  to  invoke  the  lessor's  Judgment  that  the  structure  should 
be  reba'.It,  or  it  wonlrt  not  be  sufficient  to  produce  tliat  result,  although  for  the 
time  being  it  might  render  wholly  untenantable  the  demised  premises.  On 
the  other  band,  the  structure  itself  might  require  rebuilding,  although  the 
floors  or  portions  t^reof  covered  by  the  lease  might  be  wholly  uninjured  and 
und'.3t!2:'^^)ed. 

lieppoadeub's  contentitm,  liowever,  appears  to  be  that  the  precise  language 
of  the  lease  in  controversy  does  not  provide  for  a  degree  o(  damage  rendering 
tbe  whole  of  the  demised  premises  untenantable  and  unflt  for  occupancy,  and 
therefore,  the  lease  being  silent,  the  terms  of  the  statute  become  operative, 
and  its  protection  avaiiaUe.  But  we  think  such  construction  of  the  lan- 
guage employed  would  be  forced  and  unnatural.  The  language,  "pay  rent 
only  for  such  portion."  is  fairly  equivalent  to  "aball  not  pay  rent  except  for 
such  pOTtion.**  The  same  meamng  might  be  expressed  by  the  language, 
"shall  pay  rent  for  such  portion,  if  any,  of  tbe  leased  premises,  as  he  can  rea- 
sonably occupy."  The  negative  expression,  "only  foi  such  portiout**  carries 
no  impUe^lon  that  there  mast  be  some  portion  remaining  in  a  tenantaUe 
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condition.  The  parties  evidently  contemplated,  not  merely  the  anStness  for 
occupancy  caused  by  Ore.  but  such  also  as  might  be  occasioned  by  the  presence 
of  workmen,  materlala,  and  tooto  and  machinery  employed  in  mnklng  repairs. 

The  language  of  the  lease  sbouM  be  interpreted  acourding  to  the  same  rules 
of  construction  as  if  no  statute  were  in  existence.  It  being  plain,  bcm>Dd 
ooatroTersy,  that  the  parties  bad  in  mind  the  contingency  which  the  ronedial 
statute  provides  for.  and  have  made  express  covenants  conoeming  the  Bame, 
the  court  has  imly  to  determine  tlie  meaning  of  the  Unguage  employed,  and 
discover  whether  or  not  the  parties  meant  tliat  the  statutory  pruviaions 
should  be  applicable.  We  are  satisfied  that  the  parties  intended  that  any 
damage  by  the  elements  not  suffldent  to  call  for  the  rebuilding  of  the  denisad 
premises  should  cause  no  cancellation  of  the  lease,  but  Uiat  reparable  damage 
should  justify  only  a  suspension  or  diminution  of  the  rent  reserved  nntU  the 
premisra  might  be  properly  repaired.  These  views  are  not  at  variance  with 
the  opinion  of  the  general  term  upon  the  fonner  appeal,  (16  K.  Y.  Supp.  209;) 
the  question  there  being  whether  evidence  lending  to  show  an  eviction  abonld 
bave  been  snbmitted  to  the  Jury.  Let  the  usual  order  for  a  new  trial  be  en- 
tered, with  costs  to  i^pellant  to  abide  the  event. 


BUCKWXLL  e.  Baihbbidgx  sC  oI. 
{ComTnon  Flecu  of  New  York  CUy  and  GomOih  OmmU  Tern.  Deeenibar  9^  UH.) 

1.  APPRAL— Hi;    ISSAL  OF  CJOlfPLAINT. 

It  !■  error  ior  tbe  oourt  «n  appeal  from  a  judgment  In  trnvor  d  plafntlff  to  dbnlM 
the  complaint  and  render  judgment  absolute  for  defendant  when  it  la  not  eertaia 

that  plafotiff  might  not  recover  on  another  trial. 

9.  C08T»— LlABILITT  OF  BDBETIES— PARTIAL  PaTMBNT  OF  JUDGKBHT. 

Partial  payment  on  a  judgment  does  not  entitle  the  sureties  oa  aa  aodertaking 
for  cost*  to  a  pro  rata  abatement  of  their  Uabili^. 

Appeal  from  city  court,  general  term. 

Action  by  Frank  £.  Blackwell  against  John  G.  Balnbridge  and  another  on 
an  undertaking  for  costs  given  on  a  stay  pending  a  motion  for  a  new  trial. 
From  an  order  and  judgment  of  the  general, term  of  the  city  court  reversing 
a  judgment  for  plaintifiF  at  the  trial  term,  and  directing  a  dismissal  of  the 
complaint  and  judgment  for  defendants,  (19  Y.  Supp.  681,)  plaintiff  ap> 
peals.  Reversed. 

Argued  before  Dalt,  G.  J.,  and  BrscHOFF  and  Fryob,  JJ. 

Wm.  C.  Timm  and  Frank  Blacktoell,  for  appellant.  David  Levantfitt 
and  Jameg  W.  Motik,  for  respondents. 

Pbtob.  J.  In  dismissing  the  complaint  and  rendering  absolute  Judgment 
for  Uie  defendants  the  general  term  of  the  <»>nrt  below  committed  undeniable 
error;  for  it  Is  not  certain  that  the  plaintiff  might  not  recover  on  another 
trial,  and  In  such  case  another  trial  is  his  legal  right.  Guernsey  v.  Mitler, 
80  N.  Y.  181;  King  v.  Baraas,  109  JT.  Y.  267.  283;'  Foot  v.  Tnnurance  Co., 
61  N.  Y.  571;  Capron  v.  Thompson,  86  JS.  Y.  418,421;  Gawthrop  v.  Zearji, 
89  N.  Y.  622;  Goodwin  v.  Coiikltn,  85  X.  Y.  21. 26;  Whitehead  v.  JTmnsdy. 
69  Y,  462.  It  follows,  therefore,  that  the  judgment  of  the  general  term 
must  be  reversed;  but  whether  the  judgment  on  Uie  verdict  should  be  af- 
firmed depends  upon  the  absence  of  error  against  the  defendants  on  the  trial 
of  the  cause. 

The  action  is  against  sureties  on  an  nndert^ing  for  costs  in  a  proceeding 
in  the  United  States  circuit  court  for  tbe  southern  district  of  New  Yoi^  and 
the  defense  apparent  on  the  trial  is  substanUidty  a  denial  (tf  nonperformanes 
of  the  undertaking,  an  accord  and  satisCaotlon  between  tiie  creditors  and 
principal  debtors,  and  a  release  of  the  sareties  fa^  a  snspensioa  itf  the  right 

>UM.B.Bap.8SL 


DigitizGd  by  Google 


Sup.Ct] 


8AYLIS  V.  BEST. 


951 


of  the  creditor  to  enforce  hla  claim  ^alnat  the  principal  debtor.  The  under- 
taking is  coupled  with  a  condition  of  defeasance,  namely:  "If  B^d  report  is 
vacated,  set  aside,  or  a  new  trial  granted,  this  nndertaklng  to  be  void,  and 
<rf  no  effect."  The  order  requiring  tlie  undertaking,  and  the  recitals  of  the 
undertaking,  exhibit  that  it  was  given  to  stay  judgment  pending  a  motion  to 
set  aside  the  report  of  the  referee,  and  for  a  new  trial  In  the  federal  court 
action.  The  concession  Is  that  the  motion  has  not  been  made,  and,  con- 
sequently, that  the  report  has  not  been  set  aside,  nor  a  new  trial  granted; 
but  tlie  defendants  maintain  that  tlie  motion  is  still  available;  that  the  order 
upon  the  motion,  if  made,  may  set  aside  the  report,  and  award  a  new  trial, 
and  that  so  the  undertaking  may  yet  be  avoided.  We  are  of  the  opinion  that 
the  proposition  is  untenable.  The  contention  of  the  plaintiff  is  that,  since 
the  undertaking  was  ordered  for  uo  other  purpose  than  to  effect  a  stay  of 
judgment  pending  a  motion  for  a  new  trial,  and  Judgment  for  costs  as  well 
as  the  principal  debt  has  been  duly  entered,  and  a  motion  to  stay  its  enforce- 
ment has  been  denied  upon  the  express  ground  that,  being  regularly  entered, 
it  cannot  be  set  aside,  avoidance  of  the  undertaking  by  performance  of  the 
condition  of  defeasance  Is  now  a  legal  impossibility,  and  that  so  the  action 
is  well  broujfht.  And  such  is  our  conclusion;  but,  as  the  point  was  ruled 
in  favor  of  the  plaintiff  un  the  trial,  and  is  not  chailenged  in  the  able  opinion 
of  the  general  term  below,  we  are  dispensed  from  aigament  in  its  support. 
There  b;)S  been  no  satisfaction  of  the  judgment  in  the  federal  court, — an  ac- 
cord, but  not  a  satisfaction;  for  the  agreement  between  the  parties  to  tlie 
judgment  was  that  it  si>ould  he  satisQed  only  by  payment  of  the  S5,000, — a 
condition  not  yet  performed, — and  the  release  was  placed  in  escrow  to  take 
effect  only  on  the  fulfillment  of  that  condition. 

Appellants  contend,  further,  that,  in  any  event,  the  agreement  operates, 
during  its  pendency,  to  prevent  execution  of  the  judgment  and  collection  of 
the  debt  for  which  they  are  sureties,  and  that  so*  they  are  discharged  from 
liability  to  the  plaintiff.  Assuming  the  agreement  to  be  upon  a  sufficient 
consideration,  still  Its  effect  Is  not  to  suspend  execution  of  the  Judgment;  so 
fu  the  contrary,  that  it  makes  express  provision  for  proceedings  In  its  en- 
forcement (lending  the  agreement. 

"Kutiai  payment  upon  the  judgment  does  not  entitlethese  defendants,  sure- 
ties on  an  undertaking  fur  costs,  to  a  pro  rata  abatement  of  their  liability. 
/MS  T.  Bank,  12  How.  169;  Babbitt  v.  Finn,  101  U.  8.  7;  Wood  v.  Fi»k, 
68  N.  Y.  250.  Ko  error  having  occurred  on  the  trial  of  prejudice  to  Uie  de- 
fendants, it  results  that  the  judgment  on  the  verdict  must  be  affirmed. 

Judgment  of  the  general  term  reversed*  and  judgment  of  the  trial  term  af- 
firmed, with  eoBts. 


6ati.es  «.  Best  et  at. 
(Suvreme  Court,  General  Term,  Third  Department  November  22. 1893.) 

1.  CoirVKBSIOH — FOWBB  OF  SlLS  IN  WiLI. 

A  devise  to  executors  in  trust,  to  sell  at  such  time  aad  on  auoh  tann*  ai  thsf 
ahoold  think  best,  aud  to  divide  the  prooeeds  equally  among  testator's  heirs,  gives 
tbe  beneficiaries  uader  the  will  no  title  to  the  land,  and  a  Judgment  against  one  of 
them,  rendered  before  sale,  creates  no  lien  thereon. 

ft.  SUFFLEMBXTART  PbOOSBDINOS— NOTICB  TO  DEBTOR. 

Where  uo  persoaM  service  is  made  on  the  judgment  debtor  In  supplementary 
proceedingB,  an  order  appointing  a  rsoeiver  tbernn  U  void. 

Appeal  from  special  term,  Saratoga  county. 

Action  by  Moses  T.  Sayles  against  Tristram  G.  Best  and  others,  executors 
of  the  will  of  Peter  K.  Best,  deceased,  to  subject  the  interest  of  one  oi  his 
heirs  to  tlie  payment  of  a  judgment.  From  a  judgment  rendered  in  favor  of 
defendants,  plaintiff  appeals.  Affirmed. 
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The  following  are  the  niaterinl  portions  of  said  will,  Tlx.:  '*Firgt,  I  glre 
and  bequeath  to  my  wife,  Jane  £.  Best,  mv  homestead  farm,  where  I  now 
reside,  during  the  term  of  her  natural  life,  to  be  accepted  and  received  by 
her  in  lieu  of  all  her  dower,  and  after  her  decease  I  hereby  give  my  execu- 
tors, hereinafter  named,  said  farm  in  trust,  with  power  to  sell  and  disptose 
of  the  same,  at  public  or  privato  sale,  at  such  time  or  times,  and  upon  such 
terras  and  in  such  mnnner,  as  to  them  shull  seem  meet  and  to  the  best  in- 
terest of  my  estate,  iind  that  the  proceeds  therefrom  shall  be  equally  divjJtfd. 
and  given  to  mylef^al  heirs.:ihare  and  sharealike.  Secondly.  Thefarm  upon 
wliich  my  son  Jacob  now  resides  [  hereby  order,  direct,  and  give  puwer  tu 
my  executors  to  rent,  from  time  to  time  or  from  year  to  year,  and  tu  keep 
the  same  in  proper  repair,  and  the  surplus  th»t  may  arise  from  the  said  rent 
may  be  used  as  my  executors  think  best  until  my  youngest  child  who  shall 
live  to  arrive  at  the  age  of  twenty-tme  years  shall  arrive  at  that  age.  1  then 
give  said  farm  in  trust  to  my  executors,  with  power  to  sell  and  dispose  uf  the 
same  at  public  or  private  sale,  at  such  time  or  times,  and  upon  such  teruis 
and  in  sucli  manner,  as  to  them  shall  seem  meet,  and  that  the  proceeds  there- 
from shall  be  equally  dividt^d,  and  given  to  my  legal  lieirs,  share  and  sh;tre 
1  like:  provided,  however,  that  in  case  my  youngest  children,  Lydia  M.  and 
William  M.,  shall  die  before  the  time  of  sale  above  provided  fur,  then  audi 
power  of  sale  shall  be  executed  immediately  upon  the  death  ot  both  of  said 
children  last  mentioned." 

Argued  before  Madiah,  P.  J.,  and  FtTTNAH  and  Herrics,  JJ. 

B.  F.  Bullard,  for  appellant.    Charles  H.  Lester,  for  respondents. 

Hekrigk.  J.  Alfred  Best,  it  seems  to  me,  took  no  title  to  the  real  eatata. 
Whatever  interest  he  had  in  his  father's  estate  was  as  a  legatee  under  bis 
father's  will,  and  by  that  he  was  given  no  interest  In  the  real  estate;  only  in 
its  proceeds.  He  could  not  take  any  interest  In  it  until  It  was  sold,  and  then 
he  took  it  as  personal  property.  It  Is  true,  probably,  that  within  the  case  of 
Underwood  v.  VurU»»  127  N.  Y.  523-533.  28  N.  £.  Etop.  585,  the  n-al  prop, 
erty  did  not  actually  become  converted  Into  personalty  until  it  was  sold;  l>at 
be  could  not  take  his  portion  until  It  was  sold.  A  portion  of  it  the  widow  of 
the  testator  had  the  use  of  during  her  Ufetimeu  The  balance  the  execuio's 
were  to  take  charge  of,  and  receive  the  rents  and  profits  therefrom.  The 
whole  will  shows  a  plain  intention  on  the  part  of  the  testator  that  no  part  of 
his  real  estate  should  go  to  his  children  as  such.  It  Is  carefully  kt*!^  out  uf 
their  possession  or  control,  and  specific  directions  given  for  the  distribution 
of  the  proceeds  of  the  sale  thereof  among  them,  if  Alfred  did  not  take  as 
heir,  and  had  no  title  to  the  real  estate  as  such,  then  a  judgment  against  him 
wuuM  not  be  a  lien  thereon.  But  It  we  assume  that  tbe  title  to  the  real  estate 
vested  in  the  heirs,  still  that  title  was  subject  to  the  power  of  sale*  and  was 
divested  by  its  execution.  1  Bev.  St.  735,  g  107.  (Birdaeye.  St.  p.  2291. 
g  85 ;)  Blanehard  v.  Blanehardt  4  Hun,  287 ;  Hetzell  v.  Sarber,  6  Hnn,  534; 
Qermond  v.  Jones,  2  Hill,  569.  No  personal  service  In  the  supplementary 
proceedings  having  been  made  upon  Alfred  Best,  the  judgment  debtor,  tbs 
order  appointing  a  receiver  was  void.  Anhley  v.  I'unuTt  22  Hun,  226;  PeopU 
v.  Warner,  (Sup.)  3  N.  Y.  Supp.  768. 

The  Judgment  should  be  alUraied,  with  costs.   All  concar. 


Crapin  v.  Pratt. 
(Supreme  Court,  OeTieral  Term,  Third  Department.   November  tS,  ISn.) 

ftjufiixo— PHoor  vsotn  Ob:!Ibral  Dbviai.. 

Id  aa  action  by  an  indorsee  against  the  maker  of  a  check  given  for  a  valnabto 
sonstderatiOD,  defendant  cunjiot  prove  a  resclsflioa  of  the  contract  for  which  Uw 
check  was  given,  or  ao  accord  ana  satiafactlon,  where  his  answer  Is  merely  a  gen- 
eral denial. 
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Appeal  from  judgment  on  report  of  referee. 

Action  by  Hiland  H.  Cfanpin,  as  indorsee  from  Agnes  M.  Hngglns,  agalnsl 
Y.  Pratt.   From  a  judgment  for  plaintiff,  defendant  appeals.  Affirmed. 
Argued  before  Math  am.  P.  J.,  and  Futnam  and  Herriok,  JJ. 
Robert  Armatrong,  Jr.,  for  appellant.   Qibwn  <fi  Fan  Kirk,  {C,  O,  Von 
ITirk,  of  couusel,)  for  rrspondunt. 

Putnam,  J.  The  check  in  suit  was  given  for  a  Taluat)le  consideration, 
and  platntiCF,  aa  Indorsee,  properly  ubtaiued  judgment  thereon,  unless  the  de- 
fense asserted  by  defendant,  of  rescission  of  contract,  (or  accord  and  satis* 
faction,)  was  established  on  the  trial.  TIte  burden  was  upon  the  defendant 
to  establish  such  defense.  lie  claimed  that  the  alleged  settlement  was  mtide 
between  William  J.  Hugglus,  as  a^cnt  of  the  indorsee,  and  himself.  It  was 
for  the  defendant  to  show  the  autlmrity  of  the  agent,  and  he  was  bound  to 
show  an  express  authority,  no  general  asrency  being  shown.  Messmore  y. 
MaiUenbeek,  15  Hun,  494.  The  only  tasiiinonv  produced  by  the  defendant 
to  show  such  agency  was  that  of  William  J.  Iluggins  himself.  He  testified 
on  that  subject,  in  substance,  as  follows:  "I  come  to  Fort  Edward  at  the  re- 
quest of  my  wife.  She  instructed  me  to  go  there,  and  offer  them  $14, — or 
•10, 1  sbonld  say.  She  would  throw  off  $10  on  the  check,  or  she  would  give 
tbem  tlO,  and  return  the  check.  My  wife  would  throw  off  $10  on  the  check 
if  they  would  pay  the  lien,  or  slie  would  give  them  #10,  and  take  back  the 
colt,  and  send  them  the  cht  ck."  This  is  tiie  only  evidence  in  the  case  on  the 
subject  of  the  authority  of  William  .1.  Huggins.  It  shows  a  special  agency 
to  offer  SIO,  take  back  the  horse,  and  return  the  check.  This  offer  was  not 
accepted,  and  the  agent  was  not  shown  to  have  any  authority  to  make  any 
different  settlement  of  the  matter,  and  hence  the  arrangement  in  fact  made 
between  William  J.  Huggins  and  defendant  was  not  bimling  on  Mrs.  Hug- 
^ns.  It  appears  that  Huggins  did  not  have  the  check  in  his  possession,  and 
it  is  not  shown  that  Mrs.  Huggins  ever  received  back  the.  horse;  hence  there 
is  no  question  of  ratiBcatiun  involved  in  the  case.  I  conclude  that  defendant 
failed  to  sbow  the  authority  of  the  agent,  Iluggins,  to  make  the  settlement 
alleged  as  a  defense.  Therefore  the  defendant  was  not  injured  by  the  error 
of  the  referee  (If  it  was  an  error)  in  striking  uutthe  testimony  of  Huggins  as 
to  the  instructions  given  him  by  his  wife.  But,  again,  I  think  the  referee 
was  right  in  striking  out  the  testimony  referred  to,  ^though  not  for  the  rea- 
son stated  by  him.  The  answer  was  merely  a  general  denial,  and  under  that 
pleading  the  defendant  could  not  properly  prove  a  rescission  of  the  contract, 
or  an  accord  and  satisfaction.   Such  rescission  or  accord,  like  the  defense  of 

rtyment,  should  be  pleaded  as  an  affirmative  defense,  hotter  v.  Gates,  (Sup.) 
N.  Y.  Supp.  87;  McKyring  v.  Ball.  16  N.  Y.  297.  The  plaintiff,  on  the 
trial,  and  by  motion  to  strike  out,  objected  to  evidence  tending  to  show  this 
defense,  on  the  ground  that  such  testimony  was  incompetent  under  the  an- 
swer. Hence  the  referee  did  not  err  in  striking  ou*.  said  testimony,  and  his 
conclusion  should  be  susUiined,  although  for  a  dilferent  reason  than  that 
stated  by  him.  The  evidence  in  question  being  properly  stricken  from  the 
ease,  no  testimony  remained  showing  the  agency  of  William  J.  Huggins,  (tf 
any  kind.    The  judgment  should  be  affirmed,  with  costs. 

Mayham,  F.  J.,  concurs. 

Hkrrick.  J.  I  concur  on  ground  last  stated  in  the  oplnln. 
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&IOHABDB  V.  ObOOKEB  9t  ot 

(Snpnme  Court,  Gteneral  Term,  Fourth  Department.  Norember,  UOSl) 

t.  TBUST  DMD — COHBTRUOTIOIT— BBTATE  CoimTJBD. 

A  father  gave  to  each  of  tbtee  sons  an  undivided  fourtb  iutereet  In  Mb  farm,  tad 
1^  a  aeparata  deed,  for  a  nominal  oonrideration,  oonvejred  to  daCandant,  one  of  tlw 
sons,  the  remaining  fourth,  with  all  the  grantora  right,  title,  and  Interest  therdn, 
In  trust  to  receive  the  reati  and  nroflta  and  apply  them  to  the  nse  of  another  ■on, 
who  was  of  feeble  mind,  during  the  letter's  life.  At  the  same  time  all  fonr  sou 
executed  papers  by  which  annuities  were  secured  their  father  and  sisters.  The 
trust  deed  was  oa  a  blank  form,  the  grauting  part  being  printed,  while  the  trust 
clause  was  written.  Subsequently  s  partition  deed  of  the  land  was  exeoated  by 
the  father  and  sons,  and  the  portion  now  claimed  by  plaintiff  was  aet  o4I  to  defend- 
ant, as  trustee  for  his  brother,  to  bold  on  the  trusts  set  forth  in  the  previons  deed, 
and  later  the  father  conveyed  to  plalDtift  this  portion,  subject  to  the  life  interasi 
of  his  feeble-minded  son.  Held,  that  the  dead  did  not  give  defendant  a  bansfleisl 
Interest  on  his  brother**  death*  but  that  tha  property  Uien  paasad  to  plitfntiffl  aatiii 
father's  grantee. 
&  Stidiscs — Parol  to  Va.bt  Writiko — Pdrfort  ot  Dbbd. 

Plaintiff  having  brought  an  action  for  possession  after  the  death  of  the  U/e  tenant, 
defendants  offered  evidence  that  at  the  umeof  the  partiUon  plaintiff,  who  was  not  a 
lawyer,  said  in  the  presenoe  of  all  the  parties  to  the  partition  that  on  the  death  of 
the  life  tenant  defendant  would  be  the  sole  owner  of  the  proper^  tn  wall.  3M. 
that  this  evidence  was  Inadmluible  to  vary  or  change  the  legal  effact  of  the  trust 
deed  previously  made,  or  to  show  the  Intention  of  tlM  partlaa  to  that  deed,  or  the 
deed  of  gift  to  the  three  brothers. 

JL  SbTUPPBL— STATBHSnTS  AS  TO  TiTLB— EVPSOT. 

Such  statement  by  plaintiff,  not  being  fraudulently  made,  did  not  astop  platft^** 
from  claiming  under  the  subsequent  deed  to  him  from  the  father. 

4k  WiTNBSa — COMPSTIHOT — ^TRAHSACriONB  WITH  DeOBDBHT. 

Under  Code  Civil  Proo.  $  saO,  prohibiting  a  party  or  person  Interested  in  sn  so- 
tlon  from  testliyiDg  in  his  own  behalf,  against  one  cUdnUng  under  a  deoeased  per- 
son, as  to  any  personal  truaaotlon  or  oommuoicaUon  with  the  decedent,  neither  de- 
fendant nor  nla  brother,  to  whom  a  portion  ot  the  land  would  desoend  In  ease  plsia- 
tifl's  deed  was  held  Invalid,  ooold  testify  as  to  the  condiUon  of  defendant's  fsthai; 
slnoe  deceased,  at  the  time  jm  made  the  deed  under  which  pUOntUT  ol^med. 

Ejeotmbitt— Plbaddto — Dahaobb. 

Where  a  complaint  in  an  action  for  possession  of  real  estate  asks  damages  for 
witbholdiog  the  possession,  though  it  does  not  aver  any  damage,  plaintiff  may  re- 
cover the  value  of  the  use  and  possession  of  the  property  from  tbn  ocHaBenosBSat 
of  the  action.   Vkuon  v.  Biildtoin,  39     S.  Rep.  ^  UB  N.  T.  1S>,  followed. 

Appeal  from  circoit  court,  Broome  county. 

Action  by  i>an  S.  Bichards  against  Levi  Crocker  and  Jesse  Robinson  to  »• 
•oorer  possession  of  certain  real  estate.  From  a  judgment  for  plaintiff,  es- 
tered  on  the  decision  of  the  court,  a  Jury  trial  bavli^  been  waived,  dstend- 
Ants  appeal.  Afflnupd. 

The  action  was  to  recover  the  possession  of  certain  real  estate  situated  in 
the  town  of  Union,  Broome  county,  N.  Y.,  known  as  the  westerly  portion  of 
Crocker's  island,  and  contHining  about  17j  acres  of  land.  Prior  to  April. 
1852,  the  premises,  of  wliich  those  in  question  formed  a  part,  wen  owned 
and  occupied  by  Samuel  Crocker.  On  the  7th  day  of  April,  1852,  he  executed 
and  delivered  to  Iiis  three  sons  Ellas,  £Ii,  and  I^evi  a  deed  which  conveyed  to 
each  an  undivided  one-fourth  part  of  his  farm,  which  contained  aboat  80 
acres  of  land,  including  the  portion  of  the  island  belonging  to  hiiu.  At  tbe 
time  of  the  execution  of  the  deed  to  his  sons  Eliaa,  Eli,  and  Levi,  he  also  ex- 
ecuted and  delivered  to  Levi  Crocker,  one  of  tbe  defemlaiits  in  this  action,  a 
deed  uf  the  remaining  undivided  one  fourtb  of  his  farm,  the  material  pro- 
visions of  which  deed  were  "that  the  said  party  of  the  said  first  part,  [Samuel 
Crocker,]  for  and  in  consideration  of  the  sum  of  one  hundred  dollars,  lawful 
money  of  the  United  States,  to  bim  in  hand  paid  by  the  said  [>arty  of  tbe  sec- 
ond part,  [Levi  Crocker,]  at  or  before  tlie  ensealing  and  delivery  of  these 
presents,  the  receipt  wliereof  is  hereby  acknowledged,  hath  granted  bur* 
gained,  sold,  aliened,  remised,  released,  conveyed,  and  confirmed,  and  by 
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these  preeentB  doth  grant,  bargala,  sell,  alien,  remise,  release,  oonrey,  and 
■con0rm,  uoto  the  said  party  of  the  second  part,  and  to  his  heirs  and  as- 
si^s,forever,  all  that  one  equal  undivided  fourth  part  of  all  that  piece  or  par- 
cel of  land  situate  In  the  town  of  Union,  [which  is  therein  deacribed  by  metes 
and  bonnds,]  the  said  party  of  the  Urst  part  hereby  reserving  to  himself, 
during  his  natural  life,  the  use  of  two  square  rooms  of  the  Brat  story,  con- 
sisting of  kitchen  and  bedroom,  the  privilege  of  tlie  cellar  and  of  cutting 
necessary  fael  on  the  above  premises,  together  with,  all  and  singular,  the 
ti>nement8,  hereditaments,  and  appurtenances  thereunto  belonging  or  in  any 
wise  appertaining,  and  the  reversion  and  reversions,  remainder  and  remain- 
•Uers,  rents,  issues,  and  profits,  thereof,  and  also  all  the  estate,  right,  title,  in- 
terest, property,  possession,  claim,  and  demand  whatsoever,  as  well  in  law  as 
in  equity,  of  tlie  said  party  of  the  first  part,  of.  In,  or  to  the  above-described 
premises,  and  every  part  and  parcel  tliereof,  with  the  appurtenances,  to 
have  and  to  hold,  all  and  singular,  the  said  hereinbefore  granted  and  de- 
scribed premises,  with  the  appurtenances,  unto  the  said  Levi  Crocker,  upon 
the  trusto,  nevertlieless,  and  to  and  for  the  uses,  interests,  and  purposes  here- 
inafter limited,  described,  and  declared ;  that  is  to  say,  upon  trust  to  receive 
Uie  issues,  rents,  and  profits  of  the  said  premises,  by  leasing  or  otherwise, 
and  apply  the  same  tu  the  use  of  Hiram  Crocker  daring  the  term  of  his 
natural  life,  as  follows:  First,  the  said  Levi  Crocker  shall  pay  the  an- 
nual annuity  to  the  party  of  the  first  part  during  the  term  of  his  natural 
life,  according  to  the  requirements  and  conditions  of  a  certain  bond  and 
mortgage  this  day  executed  by  the  said  Hiram  Crocker  to  the  party  of  the 
first  part;  secondly,  pay  the  one-fourth  part  of  a  certain  bond  and  mortgage 
-executed  this  day  by  Levi  Crocker,  Elim  Crocker.  Eli  Crocker,  and  Hiram 
Crocker.   The  said  rents.  Issuee,  and  prottts  of  the  said  premises,  or  so  much 
thereof  as  shall  be  necessary,  shall  be  applied  to  the  use  and  benefit  of  Ihe 
said  Illram  Crocker,  as  aforesaid,  and  for  his  use  and  beneQt,  during  the 
term  of  his  natural  life."   At  the  same  time  a  bond  and  mortgage  were  ex- 
ecuted by  Eli,  Levi.  Ellas,  and  Hiram  Crocker  to  their  sisters,  to  secure  the 
payment  to  them  of  the  sum  of  9S00,  and  also  a  bond  and  mortg;^e  to  Saui- 
uel  Crocker,  executed  by  Eli,  Elias.  Levi,  and  Hiram,  to  secure  to  Samuel  the 
payment  of  an  annuity  from  each  of  935.71,  for  and  during  the  term  of  his 
natural  life. 

About  one  year  after  the  execution  and  delivery  of  the  deeds  already  men- 
tioned, and  on  the-12th  and  13th  of  May,  1853,  a  partition  deed  was  executed 
by  Ellas  Crocker  and  wife,  Eli  Crocker  and  wife.  Levi  Crocker  and  wife, 
Samuel  Crocker,  and  Hiram  Crocker,  by  which  the  farm  in  question  was  par- 
titioned between  the  parties.  By  such  partition  the  portion  of  the  premises 
described  in  the  complaint  was  set  off  to  Levi  Crocker  as  trustee  for  Hiram, 
to  be  held  by  him  for  the  uses  and  purposes  set  forth  in  the  foregoing  deed. 
Subsequently,  and  on  the  10th  day  of  October,  1855.  in  consideration  of  #150 
that  dHy  p»id  him  by  the  plaintiff,  Samuel  Crocker  executed,  acknowledged, 
and  delivered  to  the  plaintiff  a  deed  or  instrument  in  writing,  under  seal,  of 
which  the  following  is  a  copy:  "Know  all  men  by  these  presents,  tliat  I, 
Samuel  Crocker,  of  the  town  of  Union,  Broome  Co.,  New  York,  have  bar- 
gained and  sold,  and  by  tliis  instrument  do  convey,  unto  Dan  S.  Richards,  of 
the  said  town,  and  to  his  heirs  and  assigns,  forever,  in  consideration  of  the 
sum  of  one  hundred  and  fifty  dollars  to  me  in  hand  paid,  the  receipt  whereof 
is  hereby  acknowledged,  all  that  certain  piece  or  parcel  of  land  conuiionly 
called  the  'Crocker  Island.' situate  in  the  Susquehanna  river,  in  the  said 
town  of  Union,  and  which  Is  nearly  opposite  lot  No.  two  hundred  and  eight- 
een in  the  Chenango  township  of  the  Boston  purcbase,  and  also  nearly  op- 
posite the  Choconut  creek,  which  runs  into  said  river,  through  the  lands  of 
Jesse  Richards,  from  the  north;  excepting  from  tliis  conveyance,  however, 
about  ttiree  n  four  acres  from  off  the  upper  end  of  said  Island,  now  owned 
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by  Benjamin  Chambero.  Tbia  conveyanoe  is  made  subject  to  tbe  life  interest 
of  HiraiD  Crocker  in  said  island,  whldi  was  created  by  a  deed  of  trust  to  Lefi 
Crocker,  of  Uate  about  April  8. 1852,  which  deed  is  recorded  in  Broome  ooanty 
clerk's  office,  in  Book  of  Deeds  No.  87,  piige  431,  and  as  recreated  or  modi- 
tied  by  a  partition  deed  by  Samuel  Crocker,  Hiram  Crocker,  Levi  Crocker, 
Eli  Crocker,  and  Ellas  Crocker,  which  is  recorded  in  Broome  county.  Book  of 
Deeds  No.  40,  page  258,  by  which  deed  tbe  property  held  in  trust  by  Levi  for 
Hiram  was  partitioned  off  and  shifted  from  that  mentioned  in  thp  deed  of 
April,  1852,  to  the  island  herein  mentioned,  which  then  became  and  now  ts 
the  property  which  Levi  holds  in  trust  for  Hiritm,  with  a  remainder  over  to 
me.  This  deed  ia  Intended  to  convey  my  remainder  and  the  fee  to  said  islami, 
subject  only  to  said  Hiram's  life  interest."  No  consideration  appears  to  hare 
been  given  for  the  deeds  from  Samuel  to  his  sons  Levi,  Ellas,  and  Eli,  and  to 
Levi  as  trustee  for  Hiram,  except  tbe  payment  of  the  annuity  and  dcAit  men- 
tioned in  the  two  mortgages  given,  one  to  Samuel  Crocker  and  the  other  tu 
his  daughters.  Hiram  Crocker  died  In  the  month  of  February,  1890.  Tiiis 
notion  was  commenced  on  the  17th  of  April.  Itj90.  In  the  month  of  April, 
1890,  the  defendants  were  in  the  possession  of  that  portion  of  the  island  which 
la  described  in  the  deed  to  the  plaintiff,  except  a  portion  acquired  by  the  Nuw 
Tork,  Lackawanna  &  Western  Hailroad  Company.  Before  the  commence- 
ment of  this  action,  and  in  said  month  of  April,  the  plainttlT  demanded  poi- 
session  of  the  premises  of  the  defendants,  wliic-h  was  refused,  and  the  plain- 
tiff was  excluded  from  the  possession  tliereof,  and  his  right  therein  denied; 
the  defendants  claiming  that  the  defendant  CiOc-ker  was  the  owner  in  fee,  anil 
the  defendant  Robinson  his  tenant.  The  value  of  the  use  and  occupation  of 
the  premises  claimed  by  tbe  plaintiCf,  which  the  defendants  withhold  from 
faim,  from  the  commencement  of  the  action  to  the  time  of  the  trial,  was 375. 

Argued  before  Hardin,  P,  J.,  and  Martin  and  JHerwin,  JJ. 

Millard  dk  Steaart,  for  appellants.  D.  S-  ds  H,  JS,  ItieJiard»t  tv  respond- 
ent 

Martin,  J.  A  deed  by  Samnel  Crocker  to  Levi  Crocker  of  one  fourth  of 
his  farm,  in  trust  to  receive  the  rents  ami  proSts  of  the  land,  and  apply  tiiem 
to  the  use  of  Hiram  during  his  life,  would  huve  been  valid.  Bev.  iSt.  pt  2.c.  1. 
tit.  2,  art.  2,  §  55-  If  such  wiis  the  character  of  tlie  deed  given,  then  Levi 
held  the  premises  aa  a  trustee  of  a  valid,  express  trust,  and  the  title  to  the 
premises  vested  in  him,  and  not  in  Hlrnm;  butiramuel  still  possessed  the 
right  to  grant  or  devise  the  land,  subject  to  the  execution  uf  the  trust.  Set*- 
tions  CO,  61.  When  the  purposes  for  which  the  trust  was  created  ceased, 
the  estate  of  the  trustee  cettsed,  and  the  cstiite  conveyed  to  the  trustee,  and 
not  granted  by  liim,  reverted  to  tlie  granton  his  heirs,  devisees,  tx  those 
claiming  under  him,  tu  tlie  same  effect  as  though  such  trust  had  not  been 
created.  Section  67.  Jf.  tlierefure,  the  deed  from  Samuel  to  Levi  eonvfved 
tbe  premises  to  the  latter,  in  trust  to  receive  tbe  renta  and  profits  thereof 
and  apply  tb^m  to  tbe  use  of  Hiram  during  his  life,  upon  the  termination,  by 
tbe  death  of  Hiram,  of  the  purpose  for  which  the  trust  was  created,  t)ie  es- 
tate in  Levi  ceased,  and  tlie  title  reverted  to  the  plaintiff,  as  the  grantor  of 
Samuel  Crocker.  Whether  the  deed  from  Samuel  to  Levi  conveyed  to  tire 
latter  the  premises,  in  trust  to  receive  the  rents  and  profits  thereof  and  ap- 
ply them  to  the  use  of  Hiram  during  the  term  of  his  natural  life,  or  whether 
it  conveyed  to  him  (Levi)  tbe  absolute  fee  in  the  premises,  Is  the  real  ques- 
tion to  be  determined  in  this  case.  In  construing  this  deed  it  ia  our  ditty  to 
carry  into  effect  the  intent  of  the  parties,  so  far  as  It  can  be  collected  from 
the  whole  instrument.  Such  is  the  mandate  of  tbe  statute,  (Rev.  St.  pt.2,0. 
1,  tit.  5,  §  2,)  and  such  the  rule  which  must  be  applied  in  this  case,  {Bank  t. 
Solderh  105  N.  Y.  418,  11  N.  E.  Bep.  950.)  "The  intent,  when  apparent, 
and  not  repugnant  to  any  rule  of  law,  will  control  technical  terms,  fortb* 
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iDtent.  and  not  the  words,  is  the  essence  of  erery  agreement.  In  the  exposl* 
tlOD  of  deeds*  the  constrtictioii  must  lie  upon  the  view  and  comparison  of  the 
wboi?  instrument,  nod  with  an  endeavor  to  give  evpry  part  of  it  meaning 
and  effect.**  2  Devi.  Deeds,  g  837;  Coleman  v.  Beach,  97  N.  Y.  545. 
Where  a  contract  is  partly  printed  and  partly  in  writing,  the  written  matter 
must  prevail  over  the  printed,  In  case  of  a  conflict  between  them.  Hill  v. 
JfUivr,  7t>  N.  T.  82;  Clark  v.  Woodruf,  83  N.  Y.  518.  If  a  deed  contain 
H  clause  clearly  showing  the  intention  of  the  parties,  nmbiguities  and  incon- 
aistencies  in  other  clauses  will  not  defeat  snch  Intention.  Beiitv.  Rogora, 
187  Mnse.  192.  The  clivumstances  connected  with  the  transaction,  and  the 
situation  of  tlie  parties,  may  be  considered  In  arriving  nt  their  Intent,  {French 
V.  CarharU  I  N.  Y.  96;  Pitld  v.  Munson,  47  N.  Y.  221;  Brtdger  v.  Pterson, 
45  N.  Y.  601;)  and  regard  must  be  had  to  the  nature  of  the  instrument  it> 
self,  the  condition  of  the  parties  executing  it,  and  the  objects  which  they  bad 
In  view,  {Clark  v.  Dewe,  124  N.  Y.  120,  26  N.  E.  Rep.  275  ) 

By  the  deed  under  consideration  the  grantor  conveyed  to  the  grantee,  his 
heirs  and  assigns*  forever,  an  undivided  one  fourth  of  the  premises  described, 
with  all  the  grantor's  right,  title,  and  Interest  therein,  to  have  and  to  hold 
the  same  unto  the  grantee,  "upon  the  trusts,  nevertheless,  and  to  and  for 
the  uses,  interests,  and  purposes,  hereinafter  limited,  described,  and  declared; 
that  is  to  say,  upon  trust  to  receive  the  issues,  rents,  and  proQts  of  the  said  prem- 
ises, by  leasing  or  otherwise,  and  apply  the  same  to  the  use  of  Hiram  Crocker 
during  the  term  of  his  natural  life."  In  preparing  this  deed  a  printed  blanlE 
format  deed  was  used.  The  portion  constituting  the  grant  was  printed, 
vrliile  the  p»rt  declaring  the  uses  and  purposes  for  which  it  was  given  was 
-written.  The  evidence  shows  also  that  when  this  deed  was  given  the  gran* 
tor  WHS  the  owner  of  the  whole  of  the  premises  described,  which  contained 
about  40  acres  of  land;  that  be  deeded  to  his  three  sons  EH,  Levi,  and  Ellas 
each  an  undivided  one-fourth  part  thereof;  and  that  his  son  Hiram  was  then 
feeble  in  [ctellect  or  diseiised  in  mind.  The  circumstances  disclose  an  intent 
iind  purpose  on  the  pnrt  of  the  grantor  to  make  provisior  fm  his  four  sons:  For 
Eli,  Jjevi,  and  Elias,  by  deeding  to  each  an  undivided  oue  fourth  of  his  farm, 
subject  to  the  payment  to  him  of  a  certain  annuity  and  an  equal  portion  of  a 
mortgage  thereon.  Having  thus  disposed  of  three  fourths  of  the  farm  equally 
between  the  three,  he  then  evidently  intended  to  provide  tor  his  more  un- 
fortunate son  by  tnnsferrlng  the  remaining  one  fourth  to  Levi,  in  trust  to 
receive  the  rents  and  profits  and  apply  them  to  the  use  of  Hiram,  who  was 
incompetent  to  care  tor  himself,  and  not  to  convey  to  Levi  another  one  fourth 
of  the  premises  Id  tee.  That  the  chief  and  only  purpose  of  the  grantor  in 
conveying  the  oi>e  fourth  transferred  to  Levi  in  trust  was  to  devote  the  rents 
there(^  to  tbe  use  of  Hiram,  la,  we  think,  quite  obvious.  We  find  no  auffl- 
dent  evidence  In  the  deed  or  elsewhere  to  justify  the  ronclnslon  that  the 
grantor  eitlier  Intended  to  transfer  the  premises  to  Levi  absolutely  In  fee, 
free  from  any  trust  in  Hiram's  favor,  or  that  he  intended  that  Levi  should 
acquire  an  al»olute  title,  subject  to  a  trust  to  receive  and  expend  the  rents 
and  proflta  thereof  for  Hiram*B  benefit  during  his  Ufa.  Applyhig  to  this  deed 
the  rnles  relating  to  the  oonBtruction  of  written  Instmmente,  to  which  atten- 
tion has  been  called*  oonsiderlng  the  situation  of  the  parlies,  the  manifest 
object  that  the  grantor  had  In  view  when  It  was  given,  giving  proper  eCTect 
to  the  written  portion,  and  considering  all  its  provisions*  we  are  led  irresist- 
ibly to  the  conolDBlon  that  the  purpose  and  Intent  (tf  tiiedeed  was  to  con- 
vey to  Levi  a  one>faurth  part  of  the  premises.  In  trost  to  receive  the  rents 
Uiereof,  and  use  them  for  the  benefit  of  Hiram  during  his  life,  and  that  there 
was  no  Intent  to  convey  to  him  any  other  or  greater  estate  therein.  The 
mere  faet  that  the  clause  In  the  deed  showing  that  it  was  Intended  as  a  deed 
In  trust  for  the  purposes  mentioned  was  in  the  hahmdum  clause  was  not,  we 
think*  material  in  detemiining  the  Intent  Phanlaa  Ina.  Co,  t.  Continental 


Digitized  by  Google 


958 


mEW  TOBK  aUPPlEHXNT,  vol.  20. 


C3up.Ct 


Ins.  Co.,  87  N.  Y.  401.  We  are  therefore  of  the  opinion  that  the  conve;- 
ance  to  the  defendant  Levi  Crocker  in  trust  for  the  use  of  Hiram  passed  lo 
Levi,  aa  such  trustee,  an  estate  in  the  premises  during  the  life  of  Hiram; 
that  upon  bis  death  the  title  reverted  to  the  plaintiff  as  Samuel  Crocker's 
grantee;  that  the  farm  Itaving  been  partitioned  by  the  deed  to  which  all  the 
persons  then  interested  in  the  lands  were  parties,  the  partition  as  thus  made 
is  binding  upon  them  and  their  grantees;  and  that  the  plaintiff  was  entitM 
to  the  possession  of  the  premises  in  question  when  this  action  was  con)mencnL 

On  the  trial  the  defendants  offered  to  prove  by  the  testimony  of  the  dffen  :- 
ant  Crocker  that,  when  the  premises  were  partitioned,  the  plaintiff,  in  tlie 
presence  of  all  the  parties  to  the  partition,  told  the  defendant  Crocker  that  he 
would  be  the  sule  owner  of  the  property  in  question  after  the  death  of  Hinuu. 
This  was  objected  to  as  "immaterial  and  incompetent,  and  the  rights  of  tlie 
parties  are  fixed  by  the  written  instrument;  that  parol  evidence  cannot  be 
given  to  vary  or  contradict  the  terms  of  this  instrument,  or  change  their  legal 
effect,  or  affect  any  rights  Mr.  Ricltards  suliaequently  acquired  under  his  deed 
from  Samuel  Crocker;  and,  also,  the  matter  is  collateral,  and  not  evidence, 
and  cannot  be  given  to  contradict  Mr.  Richards  on  any  malter  brought  out  in 
cross-examination  by  d^endants*  counsel."  This  objection  waa  sustained, 
and  the  defendants  excepted.  **D^endanU''  Counsel.  Now.  I  put  the  same 
question,  and  for  another  purpose,  viz.,  to  show  the  intention  of  all  the  parties, 
the  grantor  being  present  at  the  time  the  paper  was  executed.  (Objected  to. 
on  t^e  ground  tliat  the  intention  of  the  parties  must  be  gathered  from  their 
language  as  embodied  in  the  written  instruments.  Objection  sustained.  De- 
fendants except.)  D^andatitg'  Counsel.  Mr.  Biohards  is  plaintiff  in  this  ac- 
tion. He  has  already  gone  on  the  stand,  and  testified  that  Mr.  Crocker  toid 
him  he  was  acting  as  trustee.  How,  then,  I  propose  to  show  what  Mr.  Rich- 
ards told  Mr.  Crocker  in  regard  to  the  very  matter.  T?ie  Court,  I  don't  think 
it  is  proper  under  that  theory,  bectiuse  it  was  not  related  to  the  time  8p(^«-n 
of  by  Mr.  Richards."  Defendants'  counsel  then  said:  "I  offer  it  for  another 
reason:  I  claim  that  Mr.Crocker  was  induced  tosign  this  partition  deed  upon 
the  statements  made  to  him  by  plaintiff,  that  he  was  taking  the  fee  in  that 
property  subject  to  the  life  estate  of  Himm,  and  that  after  the  deatbof  Hiram 
the  property  would  be  bis."  Ttie  same  objection  was  interposed,  and,  in 
effect,  sustained,  to  which  the  defendants  excepted. 

We  find  in  these  rulings  no  error  which  would  justify  us  in  disturbing  the 
judgment.  It  was.  in  effect,  an  offer  upon  the  part  of  the  defemlants  toshow 
that  when  the  partition  deeds  were  given  the  plaintiff,  who  was  not  at  that 
time  a  lawyer,  expressed  the  opinion  that  upon  the  death  of  Hiram  the  def eaJ- 
uDt  Crocker  would  become  the  sole  owner  of  the  property.  This  evidence 
was  not  admissible  to  vary,  contradict,  or  change  the  legal  effect  of  the  deed 
under  consideration,  or  to  show  the  intention  of  the  parties  to  the  deeds 
which  had  been  executed  about  a  year  before.  Neither  do  we  think  the  evi- 
dence was  admissible  upon  the  theory  ttwt  the  plaintiff  would  be  estopped  br 
such  a  statement  from  claiming  under  the  deed  subsequently  given  to  him  bj 
Samuel  Crocker,  as  it  was  conceded  that  such  statement  was  not  frauduientlr 
made.  When  the  plaintiff  attempted  to  show  the  rental  value  of  the  property 
it  was  objected  to,  on  the  ground  that  there  waa  no  claim  in  the  complaiat 
for  use  and  occupation.  The  plaintiff's  counsel  then  asked  leave  to  amend, 
and  the  court  said  that  the  complaint  might  be  regarded  as  amended,  so  that 
it  should  include  a  claim  for  use  and  occupation,  not  to  exceed  91,000.  To 
this  ruling  the  defendants  objected,  "on  the  ground  that  it  sets  up  a  specific 
cause  of  action,  and  we  are  not  to  try  but  one  cause  of  action, —  the  cause  of 
action  all^^  in  the  complaint."  and  excepted  to  the  decision  of  tlie  ooort  in 
allowing  such  amendment  The  appellants  now  contend  that  the  oourt  emd 
jn  allowing  the  complaint  to  be  thus  amended,  and  cite  the  case  otLanud 
V.  Sudsont  57  N.  Y.  151.  to  sustain  their  contention    It  was  plalaly  dedded 
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Id  that  ea«e  that  under  the  Code  oi  Procedure  such  an  amendment  could  not 
be  pTopeilj  allowed,  and  that  a  complaint  wbich  asked  to  recover  the  posses* 
sion  of  teal  estate,  with  damages  for  withholding  it,  was  insafficient  to  juatify 
the  admisflion  of  evidence  of  the  valua  fd  the  use  and  occupation.  Has  the 
Codeof  Civil  Procedure  changed  the  rule?  The  appellanla  claim  not,  and  cite 
Ciatan  v.  Baldwin,  (Sap.)  9  IT.  Y.  Sapp.  609,  as  sastainlng  their  claim. 
The  case  cUteA  holds  the  doctrine  contended  for,  but,  when  we  follow  it  to  its 
condusion.  we  find  that  upon  a  second  appeitl,  after  a  retrial,  the  general 
term  again  held  the  same  doctrine,  (13  N.  Y.  Supp.  681.)  and  the  judgment 
was  niodlfled  bj  reversing  so  mudi  of  it  as  permitted  a  recovorj  of  damage* 
for  the  use  o(  the  premises.  From  that  decision  an  appeal  was  taken  to  the 
oourt  of  appeals,  where  It  was  held  that  in  an  action  to  recover  the  possession 
of  real  property,  where  the  complaint  demanded  judgment  for  the  possession 
of  the  premises,  and  a  sum  named  as  the  plaintilTs  damage  for  witliliolding 
the  sane,  bnt  did  not  contain  any  averment  of  damage,  the  plaintiff  waa 
entitled  to  prove,  and,  if  he  recovered  Judgment  establishing  his  title,  to  re* 
cover.  Incidental  damages  for  withholding  posseseion  after  the  cmnmencement 
of  the  action,  including  rents  and  profits,  or  the  value  of  the  use  and  oocn- 
pation  computed  from  the  oommencement  of  the  action,  and  that  the  demand 
in  the  complaint  was  sufficient  to  apprise  the  defendant  to  meet  the  plalntlfTa 
proof  in  regard  thmato.  It  was,  however,  intimated  lu  the  t^nion  in  that 
case  that  a  recovery  of  the  rents  and  pn^ts  or  the  value  of  the  use,  as  a  part 
of  the  damagw,  for  a  time  prior  to  the  commencement  ot  the  action,  might 
not  be  authorized.  129  IT.  Y.  183,  29  K.  E.  Bep.  226. 

The  plidntlft  In  the  case  at  bar  was  awai-ded  by  the  decision  and  jndgment 
4|75  damages  for  the  value  of  the  oie  and  oconpaUon  oi  the  premises  in  ques- 
tion from  the  commencement  of  the  action  to  the  time  of  its  trial.  Following 
the  decision  of  the  court  of  appeals  in  tlie  case  cited,  it  must  be  held  thatr 
under  the  complaint  as  it  was  originally  drawn,  the  plaintiff  was  entitled  to 
recover  the  damagM  awarded,  and  therefore  the  allowance  of  the  amendment,, 
even  if  erroneous,  in  no  way  prejudiced  the  defendants,  and  furnishes  no 
ground  for  reversal.  Ex&mining  the  defendants*  exceptions  to  the  exclusion 
of  evidence  as  to  thecondition  of  Samuel  Crocker  when  the  conveyance  to  the 
plaintiff  was  made,  we  &nd  that  a  portion  of  the  evidence  rejected  was  that 
of  the  defendant  Crocker  as  to  the  condition  of  his  father  during  the  last  two 
or  three  years  of  his  life.  This  evidence  was  objected  to  as  incompetent, 
immaterial,  and  inadmissible,  and  calling  for  a  transaction  or  communication 
with  the  decedent,  under  whom  the  plaintiff  claimed.  It  was,  we  think.  prop> 
erly  rejected.  The  defendant  Crocker  was  a  party,  and  the  plaintiff  derived 
bis  title  from  Samuel  Crocker,  deceased.  We  think  the  evidence  was  within 
the  inhibition  of  section  ii29' of  the  Code  of  Civil  Procedure,  ffoloomb  v. 
HoUomb,  95  Y.  316.  In  that  case  it  was  said:  "The  words  of  exclusion 
are  as  comprehensive  as  language  can  express.  Transactions  and  communi- 
cations embrace  every  variety  of  affairs  which  can  form  the  subject  of  nei^o 
tiation,  interviews,  or  actions  between  two  persons,  and  include  every  method 
by  which  one  person  can  derive  impressions  or  information  from  the  conduct, 
condition,  or  language  of  another.  The  statute  is  a  lieneficial  one,  and  ought 
not  to  be  limited  or  narrowed  by  construction. "  In  that  case  it  was  held  that 
testimony  was  improperly  received  of  Interested  witnesses  as  to  conduct  and 
actions  Uie  deceased  tending  to  show  bis  enfeebled  and  dependent  condi- 
tion, and  as  to  statements  made  by  him,  although  not  addreesed  to  the  wit- 

■CSode  CivU  Proa  S  provides  that  "a  party  or  person  interested  In  the  event  of  an 
■etlon  Bball  not  be  Mamtned  as  a  wltneM  in  his  own  behalf  or  interest  against  a  pertoD 
deriving  tala  title  or  interest  from  a  deceased  pereon,  by  assignment  or  otherwise,  con- 
oerning  a  personal  transaction  or  oommunioation  between  the  witness  sod  the  deceased, 
except  where  the  person  so  deriving  title  or  interest  is  examined  in  his  own  behalf,  or 
the  teetimooy  of  deoeaaed  Is  Rlveii  in  evidesoe  oonoerning  the  transacttoB  eroommnnU 
eatkw." 
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ness,  and  made  in  Ignorance  of  his  presence.  In  re  WUl  of  Bysaman,  113 
N.  Y.  62,  20  N.  E.  Kep.  613;  Heyne  v.  DmriUr,  124  N.  Y.  505,  26  N.  E.  Rep. 
1044.  The  only  other  evidence  t)iat  was  rejected,  bearing  apon  the  condiUun 
of  Samuel  Crocker  at  the  time  of  the  giving  of  the  deed  to  the  plaintiff,  was 
that  of  Eli  Crocker,  who  was  a  son  of  Samuel  Crocker,  to  whom  a  portion  of 
the  property  would  descend  if  the  plaintiff's  deed  was  held  invalid.  He  was 
asked  the  question,  "What  was  his  [Samuel  Crocker's]  health  during  the  last 
three  years  of  his  life?"  This  was  objected  to,  oa  the  ground  that  the  wit- 
ness was  disqualified  from  t^tifying  upon  this  question  by  section  829  of  Uie 
Code  of  Civil  Procedure,  and  the  objection  was  sustained.  This  ruling  seems 
to  he  jiistiiied  by  the  doctrine  of  tlie  cases  cited.  In  the  Holoomb  Ctzse  it  wiia 
held  that  next  of  kin  were  Interested  in  the  event  of  the  action,  within  the 
menning  of  section  B29.  If.  however,  it  be  admitted  that  the  court  erred  in 
excluding  the  evidence  of  these  witnesses,  still  we  do  not  think  it  sutficient 
to  justify  a  reversal  of  the  judgment,  as  the  defendants  proved  by  the  witness 
Martha  Crocker  the  condition  of  Samuel  Crocker  during  the  last  two  or  three 
years  of  bis  life,  and  there  was  no  evidence  to  contradict  that  given  by  her, 
nor  does  it  appear  that  they  sought  to  prove  anything  different  by  the  wit^ 
nesaes  whose  evidence  was  excluded.  She  testified  that  she  lived  in  tbesame 
house  with  the  decedent:  that  they  lived  together;  that  daring  the  last  two 
or  three  years  of  his  life  lie  was  feeble,  and  did  not  go  out  much  the  last  twd 
years  of  his  life.  We  do  not  find  intheaerulingsany  sufficient  error  to  Justify 
a  reveDHl  of  the  judgment. 

Havin<{  examined  all  the  exceptions  and  questions  raised  by  the  appellants' 
brief,  and  having  found  no  sufficient  error  to  justify  as.  la  Interfering  with 
the  judgment*  it  follows  that  it  should  be  affirmed. 

Judgment  affirmed,  with  costs.   All  concur. 


In  re  Tatlob  «f  al. 

(Sujjreme  Court,  General  Term,  Firtt  Department.  Norombar  18, 189k.| 

PaascMPTion  or  Dbith. 

A  girl  18  years  of  affe,  tiaable  to  read  or  write,  was  placed  Id  a  house  of  refoga, 
from  which  she  etcaped,  and  was  not  beard  of  for  more  than  11  years.  Whu  a 
mere  cbUd  she  was  plaoad  In  an  almahoiue,  from  whioh  she  was  taken  hr  a  ladjr 
with  whom  she  llfm  about  10  years,  during  the  latter  portion  of  which  nme  she 
became  very  wild  and  anruly,  acquired  the  habit  of  driokinK,  and  was  accustomed 
to  be  out  Iat«  at  night  and  in  bad  company.  Held,  ^at  it  was  improbable  that  she 
desired  to  communicate  with  friends  or  relatives,  and  there  was  no  presumption 
that  she  died  without  issue.   9  N.  Y.  Supp.  639,  affirmed. 

Appeal  from  surrogate's  court.  New  York  county. 

•ludicial  accounting  of  Bobert  W.  Taylor,  executor,  under  will  ot  Ann  E. 
Miller,  deceased.  From  certain  portions  of  a  decree  ordering  diatribution, 
Ann  Eliza  Wilcox,  heir  of  one  of  the  legatees,  appeals*  Affirmed. 

For  opinion  of  surrogate,  see  9  X.  Y.  Supp.  639. 

Argued  before  Van  Brunt,  1\  .7.,  and  O'Bribm  and  Lawrbmo^  JJ. 

H.  Major,  for  appellant.    George  S.  Ashley,  for  respondent. 

Van  Brunt,  P.  J.  The  following  facts  appeared  before  the  surrogate: 
One  Ann  Eliza  Miller  died  in  the  city  of  Kew  York  in  the  fall  of  1882.  By 
Iier  will  she  gave  the  income  of  a  fund  of  S20,U00  to  her  mother  for  life;  luid 
the  fund  itself,  upon  thtf  death  of  her  mother,  to  the  children  then  living  of 
her  three  brothers,  Andrew,  David,  and  Joim  Mann,  to  be  distributed 
among  such  children  equally.  Th»  mother  died  in  September,  188t^  and  in 
December  following  the  executors  and  trustees  under  the  wilt  filed  with  the 
surrogate  their  verified  account,  with  a  petition  for  its  judicial  settlement,  in 
which  it  was  stated,  among  otlier  things,  that  owing  to  the  death  o<  the 
mother  the  said  trust  fund  was  ready  fur  distribation.   Citations  were  issued 
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and  served  upon  all  iatensted  partleB.  althar  pezsanaUy  or  by  pablleaUon. 
and  the  aooount  and  objectione  wen  sent  to  a  referee.  On  the  coming  in  of 
Ills  report  it  was  referred  bnck  to  ttae  same  referee  to  trj  aod  determine  the 
qoestfon  whether  Ann  £.  Wilcox  and  Ellen  Dale  ManQ,  two  daaghters  of 
David  A.  Maun,  one  of  the  brotliers  of  the  testatrix  named  In  the  wiU,  were 
alive  at  the  time  of  the  deoeiiee  of  the  mother.  Upon  the  bearing  before  ttae 
referee,  Ana  £.  Wilcux.  whose  married  name  was  Oonkling,  appeared,  and 
proved  her  identity.  £Uen  Dale  Mann  did  not  appear,  and  the  referee  f ouad 
that  she  had  absented  herself  for  a  period  of  11  years,  and  bad  not  been  heard 
from  in  that  time;  aud  it  was  therefore  presumed  that  she  liatl  died  before  the 
mother  of  the  testatrix,  without  issue.  This  tlnding  as  to  £Uen  Dale  Mann 
was  ovwruled  by  the  surrogate,  and  n  decree  entered  deciding  tliat  she  was 
still  alive,  and  that  one  tbira  of  the  above-mentioned  fund  should  be  paid  to 
and  divided  between  her  and  Iter  sister,  tlie  apptjllant.  equally,  and  from  the 
surrogate^a  decree.  In  so  far  as  it  so  decides,  this  apptud  is  taken.  Upon  an 
examination  of  tlie  groands  upon  which  the  learned  aarrogate  Imsed  his  de- 
ewioo,  we  see  no  reason  for  differing  with  the  conclusion  arrived  at  by  bim; 
and  therefore  think  that,  for  the  reasons  stated  by  the  learned  surrogate,  the 
part  of  the  decree  appealed  from  should  be  alOrmed,  with  oeets.   All  ooaeor. 


York  tt  <U,  n>  Condb  *t  oZ. 
(Suprwme  Cowt,  Qeiteral  Tnrn,  JVurA  Deportmrnt  KoroDber,  1898.) 

1.  CiJ-Hf  AeAiifBT  UmrBD  Stater— AsaiQinn(KT—Vii.iDiTT. 

Bpt.  St.  U.  S.  S  H77.  provldioff  tbata  tranBfer  or  aMtgnmeat  of  aor  olaim  aealnst 
the  United  States  ahall  be  absolutely  void  uDless  freely  made  and  ezeoated  Before 
two  witaesMB,  after  tbe  allowanoe  of  tbe  clatm,  the  ascertainmeot  of  the  amotiDt 
dae.  and  tbe  Issuing  of  a  warrant  for  its  paymeat,  ts4nteaded  only  to  protect  the 
goramaeot,  aod  does  net  affect  the  rlghta  of  an  assi^ee  of  a  fond  dne  and  to  be- 
eoxaa  Ave  a  geverameot  contractor,  as  against  on«  woo  sabse^uently  raoelvee  sash 
funil  witb  DOtioe  of  the  prior  assl^meot. 

&  8am^~Subssqub<it  AssiONBBa — Cohvlictiho  EquiTiBs. 

A  contractor  assl^ed  to  plaintiffs  in  writing  money  to  be  paid  him  under  atxm- 
trant,  bnt,  on  sabaeqnentty  obtaining  a  drvft  for  the  money,  gave  it  to  tbe  defead- 
•antG,  who  took  with  notioe  of  the  plaintiffs'  claim.  In  an  action  by  pUdntiffs  for 
tbe  morey  so  received,  defendanu  claimed  that  the  contractor  bad,  previously  to 
the  asBlgnmes^  to  plaintiffs,  verbally  atrreed  if  defendants  woold  furnish  aim 
money,  whioh  they  did,  to  turn  over  to  l£em  the  draft  be  afaonld  vsoeive  In  pay- 
■Mat  under  bla  eontraeL  Held,  that  the  tight  of  the  defaDdHrta  to  receive  thia 
drr..**-.  as  agi-eed  was  not  aflectea  the  fSct  tbaL  at  the  aime  of  its  veceipt,  tluiy 
belli  othoi  security  which  had  not  been  fully  exhauated,  and  that  the  riglita  of 
plaiiJtlffB  as  to  snen  other  seourity  could  not  be  detanntned  In  thla  aotloa. 

&  Oura-  •SoiT  Bv  Aasienn— Ihstbdotiovb. 

It  was  error  to  bistmot  the  Jury  that  in  anyeventplalnttffa  eoaM  moover  money 
eeoalved  by  dafendanta  from  the  oootraetor,  and  retomed  by  then  to  him,  as,  a 
defendants  were  entitled  to  the  whole  nt  the  fnnd,  it  waa  Immaterial  what  thar 
did  with  It  after  Its  reoeipt. 

Defendants,  on  reoelptof  thedrafi,  K»iIMf9N  onlho  individual  aooount  of  one  of 
tihem,towb(»a  the  oontrMtorowed  MM.  Of  this  debt  of  •4S0, 9066  was  teenrred 
after  tbe  assignment  to  plaintiffs.  There  was  evidence  that  tbe  agreement  be- 
tween the  contractor  and  defendants  covered  this  Individual  account  Held,  that 
It  was  error  to  obat^e  that  plaintiffs  were,  in  any  event,  entttied  to  reeovw  VhOS  of 
the  amount  allowed  on  this  debL 
&  BriDBKOB— AoHuaiBBaTi— Oma  w  OoHfaoMiBa 

flaiutiflb oanaot  teatl^asto  anoJbr  of  oompKHnlaB mads  t^tlmn  tedefend- 
nnta. 

Appeil  ftoin  ebcntt  oonrfe;  JsChnon  ommijr. 

AotloB  bj  AaaoB  X.  Ymk  aad  another  against  WlUlam  W.  Gonde  and  an- 
•Umt  for  mon^  dua  under  an  aastgnmrnit.  From  a  Jodgmoit  for  pWattfli 
cnfcned  on  a  verdict,  and  from  an  order  deayioig  a  jnoUon  for  a  mmr  tEkal, 
dsfondants  ttpptiA,  Ueversed. 

Fw  deciaion  od  fanner  appeal,  see  15  N.  T.  Si^tp.  880. 
v.20K.Y.8.no.l6— 61 
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Aigavi  before  Habdht,  F.  J.»  and  Habtik  «nd  Msbwih>  JJ*. 
Brown  dt  Adanu^  for  appellant  Conde.    Watmtn  M.  Bogtn,  Cor  iq^allut 
Streeter.   Henry  Purodl,  for  respondentB, 

Mm  WIN,  J.  In  the  fall  of  1889  the  Arm  of  Witherby  &  Oaffney  entered 
into  a  contract  with  the  United  States  government  for  the  construction  of 
certain  buildinga  at  Madiaon  barracks,  at  Sackett'a  Harbor,  and  thereafter 
they  purchased  of  the  plaintlffa  materials  for  use  in  the  erection  of  said  bniid- 
ings  to  such  an  extent  that  on  the  27tfa  March.  1890.  they  were  Indebted  to 
the  plaintiffs  thereon  in  the  sum  of  $3,000.  At  that  date  thej  executed  and 
delivered  to  plaintiffs  an  instrument  in  writing  which,  after  recittng  ttie  in- 
debtedness, and  that  there  would  be  due  and  payable  to  them  from  the  gov- 
ernment  considerable  sums  of  money  before  and  on  the  oompletion  of  the 
woi^,  proceeded  as  follows:  "Now,  therefore,  of  the  moneya  due  and  to  be- 
come due  us  from  the  said  government,  we  do  hereby  for  value  received  assign 
and  transfer  to  said  York  &  Starkweather  the  sum  of  three  thousand  d<^lai8, 
and  do  hereby  authorize,  empower,  request,  nnd  direct  Lieut.  J.  E.  Macklin, 
B.  Q.  M.  eleventh  Infantry,  U.  S.  A.,  through  whom  payments  are  made 
for  such  oonstrnetloni  to  pay  to  said  York  &  Starkweather  on  our  acoount 
for  such  construction  tbe  full  sum  of  three  thousand  dollars  aa  follows:  F^t, 
$500  from  the  next  estimate  and  payment  due  or  to  become  doe  ua,  and  the 
sum  of  92,500  ou  tbe  completion  of  said  work  by  us,  and  wlien  the  balance  of 
our  contract  with  tbe  government  liecomea  due  and  payable  to  us.  On  the 
12th  May,  1890,  Witherby  &  Gaffney  completed  tbe  work,  and  on  the  14th 
May  the  agent  ot  the  government  delivered  to  them  a  draft  for  $4,428,  that 
being  the  balance  due.  This  was  payable  to  their  order,  and  they  upon  tbe 
same  day  indorsed  and  delivered  It  to  the  defendants,  who  upon  tbe  following 
day  obtained  the  money  thereon.  Tbe  plaintiffs  have  received  upon  their  debt 
•500.  The  balance  of  $2,500  and  Interest  they  seek  to  recover  in  this  action. 
They  claim  that  they  were  the  owners  of  the  proceeds  of  tbe  draft  to  the  ex- 
tent of  such  balance,  and  that  defendants  when  they  received  the  draft 
bad  notice  of  their  claim.  The  defendants  conoede  that  thvy  bad  notice  of 
plaintiffs*  claim,  but  they  Insist  that  the  instrument  under  which  plalntifb 
make  tbelr  claim  is  void  under  section  8477  of  the  Bevlsed  Statutes  of  tbe 
United  States*  and  also  that  prior  to  Its  date  there  was  a  verbal  agreannit 
between  the  def^ants  and  Witherby  A  Oaffney.  hcf  which  the  lattv,  in 
consideration  that  the  defendants  would  indorse  tbelr  paper  and  enaUe  than 
to  raise  money  to  carry  on  Uie  work,  agreed  that  such  {Mpers  dionki  be  paid 
from  the  moneys  to  become  doe  on  the  contract,  and  th^  they  would  tarn 
ow  to  defendants  the  check  or  draft  which  they  should  receive  upon  tbeflnal 
settlement,  so  that  the  defendants  might  be  fully  paid  for  what  thoy  indorsed 
for  them  or  f  Drnlahed  them.  Whether  there  was  such  an  agreement  was  a 
question  of  fact  for  the  jury  to  determine  undtnr  the  ruling  of  thia  court  opoa 
a  former  appeal.   See  15  K.  Y.  Supp.  380. 

Upon  the  trial  under  review  it  appeared  that  at  the  time  the  defendants 
received  the  draft  they  were  liable  as  Indorsers  for  Witherby  ft  Gaffney  to 
the  amooBt  of  $4,900.  of  which  $4,200  existed  prior  to  March  27,  189U. 
Witherby  ft  Oaffney  were  also  indebted  to  the  defendant  Conde  individually 
in  the  sum  of  $450,  of  which  $205  was  Incarred  after  March  27.  1890.  and 
they  were  also  indebted  to  the  defendant  Streeter  indtTldaally$35U.  and  then 
Is  evidence  that  none  of  this  accrued  after  March  27, 1890.  These  iDdividoil 
aooounts  were  for  moneys  or  supplies  furnished  to  Wlthert^  ft  Gafloeyia 
connection  with  the  wortc  It  also  appears  tlut  tlie  defendants.  In  disposing 
of  the  proceeds  of  the  draft,  applied  $8,200  in  payment  of  notes.  $2S0  oa 
the  individual  aooonnt  of  Oonde.  $850  on  the  individual  aoeoant  of  Streeter, 
and  the  balanoe  of  $628  they  returned  to  WlUierbj  ft  Oaffnoy.  The  eooit 
held  that  the  United  Sutes  atatute  did  not  apply,  and  charged  that  tbe  pUIn- 
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tUb  were  entitled  as  matter  of  law  to  recover  tJie  sum  of  $1,183,  being  the 
items  of  $628  and  $350  nboTe  named,  and  also  $205  of  tbe  item  of  $250. 
As  to  the  balance  of  the  plaintifls'  claim,  ita  recovery,  as  the  court  charged, 
depended  on  whether  tbe  jury  found  an  oral  agreement,  as  claimed  by  de- 
fendants, prior  to  plaintiffs'  agreement.  Tbe  verdict  was  for  plaintiffs  for 
tbe  full  amount,  thus  negatlTing  tbe  existence  of  any  prior  wnl  agreement 
with  defendants. 

By  section  3477,  Bev.  St.  V.  S.,  it  is  provided  that  "all  transfers  and  ns- 
signmenls  made  of  any  daim  upon  the  United  States,  or  of  any  part  or  share 
thereof,  or  interest  therein,  whether  absolute  or  conditional,  and  whatever 
may  be  the  conaiderHtion  therefor,  and  all  powers  of  attorney*  orders,  or  other 
authorities  for  receiving  payment  of  any  such  claim,  or  of  any  part  or  share 
thereof,  shall  be  absolutely  null  and  void,  unless  they  are  freely  made  and 
executed  in  the  presence  of  at  least  two  attesting  witnesses,  after  tbe  allow- 
ance of  such  a  claim,  the  ascertainment  of  the  amount  due,  and  the  issuing 
of  a  warrant  for  the  payment  thereof. "  The  defendants.  In  support  of  their 
contention  that  this  statute  applies  here  and  strikes  down  the  instrument  up- 
on which  plaintiffs  base  their  rights,  rely  mainly  on  the  case  of  Spofford  v. 
Kirk,  97  U.  S.  484.  In  that  case.  Kirfc  employed  Hosmer  to  prosecute  for 
him  a  claim  against  the  United  States  for  supplies  furnished  to  the  army 
during  the  late  war,  and  for  damages  sustained  by  reason  of  the  military  oc- 
cupation of  his  property.  Before  the  allowance  of  the  claim,  he  drew  in 
favor  of  Wharton  an  order  on  Hosmer  for  a  certain  amount,  payable  out  of 
any  moneys  coming  into  his  hands  on  account  of  thedaim.  Hosmer  accepted 
the  order,  and  Spofford  became  ita  holder  in  good  faith.  An  award  was 
afterwards  made  to  Klrk^and  a  warrant  issued  In  bis  favor.  The  latter  then 
refused  to  recognize 'the  validity  of  the  order  or  indorse  the  warrant  in  the 
hands  of  Hoemer.  Spofford  then  filed  a  bill  against  Eirk  aud  Hosmer  to  en- 
force compliance  with  the  order.  It  was  held  that  the  accepted  order  was 
void,  and  gave  the  holder  no  interest  in  the  claim  against  the  United  States, 
and  no  lien  upon  the  fund  arising  out  of  tbe  claim,  although,  in  the  absence 
of  the  statute,  there  would  be  an  equitable  assignment  pro  tanto.  It  was 
said  that  such  an  order  was  not  only  invalid  when  set  np  against  tbe  govern- 
ment, but  also  as  between  the  parties. 

It  is,  however,  claimed  by  tbe  plaintiffs  that  subsequent  adjudications  in 
tbe  same  court  have  materially  modified  tbe  rule  laid  down  in  the  8j>offord 
Case.  In  Qoodman  v.  Niblack,  102  U.  S.  556,  it  was  held  that  the  statute 
did  not  apply  to  a  transfer  by  meana  of  a  general  assignment  for  the  benefit 
of  creditors.  It  also  seems  to  have  been  held  that,  in  case  the  government 
recognized  the  validity  of  such  an  agreement,  tbe  parties  to  it,  or  those 
claiming  under  them,  would  be  precluded  from  setting  up  that  the  contract 
was  not  assignable;  and  it  was  said  of  the  Spofford  Case  that  it  was  a  case 
of  tbe  transfer  or  assignment  of  a  part  of  a  disputed  claim,  then  in  contro- 
versy, and  it  was  clearly  within  all  the  mischiefa  designed  to  be  remedied  by 
the  statute,  and  that  a  consideration  of  those  mlschl<as,  as  well  as  a  careful 
examination  of  the  statute,  "leaves  no  doubt  that  its  sole  purpose  was  to  pro- 
tect the  government  and  not  the  parties  to  the  assignment.**  In  JETo&m  v. 
McLean,  117  U.  S.  667*  6  Sup.  Ct.  Bep.  870,  one  Peck,  having  put  In  a  bid 
for  a  contract  whlcb  he  expected  to  and  did  afterwards  receive,  made  an 
agreement  with  other  parties  by  which,  in  consideration  of  moneys  to  be  ad- 
vanced and  swices  performed  by  them,  he  agreed  to  divide  with  them  a  fund 
he  expected  to  receive  from  the  government  on  the  contract.  Thjs  agree- 
ment was  held  not  to  be  affected  by  the  statute,  and  was  enforced  a^nst  the 
fund  In  the  bands  the  assignee  of  the  contractor,  and  It  was  siUd  that  tlie 
purpose  of  the  statute  ''was  not  to  dictate  to  the  contractor  what  he  sbonld 
do  wlUi  the  money  received  on  his  contract  after  the  cfmtract  bad  been  per- 
formed."  In  Trutt  Co.  T.  ah^herd,  127  U.  S.  494.  8  Sup.  Gt.  Bep.  1250, 
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!t  was  held  that  Uifi  statute  did  not  apply  to  the  a.s!ifgnment  of  a  lease  and 
the  rents  to  become  due  thereunder  from  the  goveritiuent,  and,  the  govern- 
ment  having  recognized  the  assignment  and  paid  the  rent  to  the  assignep,  it 
was  held  tbat  the  other  parties  conid  not  complain,  and  that  the  proviaions 
made  In  the  assignment  for  the  application  of  tbe  rents  should  be  carried  out 
In  the  light  of  these  cases,  the  raling  of  the  oonrt  below  on  this  subject 
should  not.  I  think,  be  disturbed.  In  the  course  of  tbe  tri^  It  appeared  that 
on  the  26th  March,  1890,  tbe  defendants  received  from  the  wifeof  Oaffney,  as 
collateral  security  for  their  indorsements,  a  mortgage  upon  two  houses  owned 
by  her;  tbat  afterwards  they  foreclosed  the  mortgage,  and  bid  In  the  propertjt 
and  had  since  then  realized  from  the  sale  of  one  of  the  houses  $800,  which 
they  had  applied  on  the  balance  remaining  of  tbe  (4,900  indorsements;  ttiat 
they  still  held  the  other  house,  which  was  incumbered  by  a  mortgage  of  9700, 
and  was  worth  01,500  to  81,600.  The  court  in  its  charge  having  referred  to 
the  equitable  doctrine  tbat  a  party  having  a  lien  upon  two  funds  will,  upon 
the  application  of  a  party  havinga  lien  upon  one  of  thf>m,  be  compelled  to  ex- 
haust his  remedv  on  the  other  security  in  the  tlrst  Instance,  the  defendants' 
counsel  asked  the  court  to  charge  that  that  doctrine  had  nothing  to  do  with 
this  case.  To  this  tbe  court  replied:  "I  canH  say  that;  it  is  broad  enough  to 
Ingraft  upon  every  case  in  order  to  do  justice  lietween  the  parties  where  the 
question  arises."  The  defendants  duly  excepted.  This  exception  was,  I 
think,  a  good  one.  The  jury  were  permitted  to  infer  thnt  the  right  of  the  de- 
fendants to  receive  the  proceeds  of  the  draft  at  the  time  they  did  receive  them 
was  diminished  or  affected  by  the  fact  that  the  defendants  then  held  other  se- 
curity which  had  not  since  then  been  fully  exhausted,  or  that  defendants  had 
no  right  to  the  proceeds  of  the  draft  until  soch  exhaustipn.  This  would  nat- 
urally lead  the  jury  away  from  the  true  question  for  tbem  to  decide,  whicn 
was  whetlier  tbe  agreement  with  the  defendants  was  prior  to  that  with  the 
plaintiffs.  If  it  was,  it  was  not  affected  or  diminished  by  the  fact  that,  when 
the  draft  was  received,  the  defendants  had  other  security.   The  rights  of  the 

Slaintiffs  in  respect  to  audi  security  cannot  be  determined  In  this  action, 
fothlng  had  been  realized  therefrom  at  the  time  tbe  draft  was  paid. 
The  court  charged  that  the  ptatntiffs,  in  any  event,  could  recover  the  sum 
of  S628.  wblcb  the  defendants,  afterthey  received  the  proceeds  of  the  dmft,  paid 
hack  to  Qaffney;  and  declined  to  charge  that  if  the  jury  found  that  there  was 
a  prior  equitable  Hen  or  assignment  In  favor  of  defendants  to  the  extent  of  the 
whole  84>400  in  the  check  or  draft,  and  it  came  rightfully  to  the  bands  of  de- 
fendants. It  was  Immaterial  to  plaintiffs  what  use  it  was  putto.  This  should 
have  been  charged,  for,  if  the  defendants  had  a  lien  to  the  full  amount,  they 
were  entitled  to  receive  the  whole,  and  that  would  necessarily  exclude  tbe 
right  of  plaintiffs  to  recover  any  part  of  It  in  this  action.  Whether  the  de- 
fendiints,  after  they  gave  back  a  portion  of  the  fund,  could  still  hold  for  the 
same  amount  other,  security  which  they  may  have  had,  is  a  question  that 
does  not  here  arise.  Upon  that  qaestton  the  phiintifft  hmve  a  full  remedj 
elsewhere. 

The  court  also  diarged  that  the  plaintiffs  were.  In  any  event,  entitled  to 
recover  $205  of  the  amount  allowed  upon  the  individual  debt  to  Gonde.  The 
full  amount  of  bis  debt  was  9450.  Of  this,  9205  was  incurred  after  tbe  date 
of  the  agreement  with  plaintiffs.  The  $250  was  applied  generally  upon  the 
account  There  was  evidence  tending  to  show  that  the  agreement  twtween 
defendants  and  Witherby  &  Oaffney  covered  the  individual  account  of  Conde 
as  well  as  the  indorsements.  If  so,  I  fail  to  see  how,  as  matter  of  law,  It  should 
be  said  that  plaintiffs  could  recover  tbe  S205.  Exception  was  duly  taken  to 
the  charge  and  refusal  to  charge  above  referred  to.  The  plaintiff  York,  being 
upon  the  stand  as  a  witness  in  his  own  behalf,  was  allowed  to  testify  What 
be  told  the  defendant  Conde  that  he  would  take  rather  than  have  any  suit 
aboot  it;  In  other  words,  his  offer  of  compromiBeu  Objectton  and  axoeption 
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ware  da]y  taken.  This  wv  lmmat«ri«I.  ftnd  in  a  dote  owe  might  haw  an 
impropVT  effect  apon  a  jury.   It  follows  that  there  should  be  a  new  trial. 

Jadgment  and  oider  zeversed  upon  the  ex6epttona»  aqd  new  trial  orderadt 
«octs  to  abide  the  eTenf.  All  conour. 


CBOVSB  tt  Ol.  V.  WHXTTLISKr. 

(Supreme  Ooutt,  G>eneFal  Tmrn,  JVntrth  Department  Nonnbar,  tM) 

t.  B-umiTpTCT— XhBanABaB— Htiubmom  of  Fraud. 

FlalntUEsaoi^bktohaTsdefsiidAnVs  dlaeharga  in  iMnkraptOT  declared  void  for 
fimud^  alleging  th^t  he  purposely  omitted  to  file  a  schedule  of  bis  indlTldnal  debts. 
The  0DI7  erldcbse  for  piaindtbwasan  affldavit  of  the  clerk  of  the  oourc,  who  oame 
Into  ofGse  two  ywrs  after  the  adJudlcatioD  of  baDkruptoy,  that  he  oould  not  And  In 
tba  files  any  sooh  sohedole.  Defendant  testified  that  at  the  proper  time  he  made 
•at  Ua  sehednla,  seat  it  to  his  attorneys,  and  that  afterwards,  at  an  examination 
befiire  the  rai^ster,  he  saw  it  Id  his  ofnoe,  but  whether  marked  "Filed"  or  not  he 
oould  not  say:  and  that  at  the  time  of  his  last  examination  the  roister  told  him  h* 
had  dose  erezythlug  neoeesarj  to  get  his  diaahai|fa.  Thare  was  no  eridenoe  that 
the  attonqrs  did  not  dellrer  the  sobfdnle  to  the  messenger,  as  required  by  Ber. 
St  TJ.  S.  1 6C30,  or  that  the  mesaenaer  did  not  deUrer  It  to  the  register.  It  ap- 
peared that  plaintiffs  were  notified  of  the  bankruptcy  prooeedlogs  about  four 
months  before  the  discharge  was  granted.  Held,  that  there  was  not  eufiiaient  erl- 
denee  to  ahov  that  defenOant  was  gulltr  of  f rend  la  ohtalnlag  his  dlsehargab  Poil^ 
Ion  r.  Lammoe,  77  N.  T.  907,  dlsongowied. 

%,  Bun— PuBUflAJioH  or  Nonoa. 

Bev.  Ht  U.  B.  1 5119,  provides  that  the  certificate  shall  be  oonoluslre  erldenoe  in 
tantr  (tf  a  bankrupt  of  the  fact  and  regularly  of  Us  discharge^  HWd  that,  even  if 
the  dieohar^e  conM  he  Impea^ied  in  a  ooUateral  proceeding  07  pioring  that  proper 
notice  was  not  given  pnbUoatlon,  the  affidavit  of  the  olerk  tnat  no  proof  of  poh- 
Ucation  Is  now  on  file  la  not  aoffloient  to  overthrow  the  presnmptlon  in  favor  of  the 
validity  of  the  dlstdtargB^  Ufyeara  after  it  waa  oMalned,  and  the  olerk  in  the  ofBoa 
having  been  ehanged. 

Appeal  from  BpecUl  term,  Oneida  county. 

Aotion  by  Daniel  Grouse  and  othen  against  Walter  Whittlesey.  From  an 
order  of  the  special  term  denying  an  application  by  defendant  under  Code 
GivU  Froc  §  1268*  for  the  esncellation  and  discharge  of  a  judgment  obtained 
by  plalntiCb  against  him  on  September  7,  1875,  defendant  appeals.  Ba- 
versed. 

For  former  report,  see  15      T.  Sapp.  851. 

Aigued  before  Habdxm,  P.  J.,  and  Martin  and  Ubrwxh,  JJ. 

C  2).  Adams,  for  appellant.   0.  W,  Adonu*  for  appellees. 

Uebwim,  J.  There  are  two  questions  upon  this  appeal:  (1)  Whether  the 
defendant,  in  obtaining  bis  discharge,  practiced  a  fraud  upon  the  plaintifEs, 
which  Is  available  to  them  uoder  the  doctrine  of  the  case  of  PoUlon  v,  Zato- 
reiice,  77  N.  Y.  207;  (2)  whether  the  discharge  Is  shown  to  be  void  by  reason 
of  want  of  jurisdiction  in  the  court  to  grant  it. 

1,  Tbe  bankrupt  proceedings  were  commenced  in  June,  1875,  in  the  United 
States  district  court  of  Kentucky,  against  the  firm  of  G.  C.  Barker  &,  Co.,  of 
which  defendant  was  a  member,  and  was  then  a  resident  of  that  district.  On 
:M]ptember  7*  1875,  there  was  an  adjudication  of  bankruptcy.  On  the  23d 
August,  1876.  the  defendant  Qled  his  petition  for  a  discharge,  and  this  was 
granted  on  10th  August,  1880.  The  pliiintiffs  obtained  their  judgment  in  the 
supreme  court  of  this  state  on  September  7,  1875,  the  suit  having  been  com- 
menced in  July,  1874;  and  in  April,  1880,  they  instituted  against  defendant 
proceedings  supplementary  to  execution.  Thereupon,  on  or  about  April  16, 
1880,  an  order  out  of  the  district  court  in  which  the  bankruptcy  proceeding 
was  pending  was  served  upon  tbe  plaintiffs,  staying  the  supplemental  pro- 
ceedings until  the  determination  of  an  application  by  the  defendant  for  his 
discbarge  from  his  debts.  In  the  PoUlon  Case  the  creditor  bad  no  knowl- 
edge of  the  discharge  or  of  the  proceedings  in  bankruptcy  until  more  than 
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two  years  after  the  discharge  was  granted,  and  the  proceedings  bad  been  in- 
tentionally conducted  by  the  debtor  in  such  a  manner  that  notice  shoald  not 
reach  the  creditor.  In  the  prraent  case  the  plaintiffs  knew  in  April.  1880, 
of  the  pendency  of  the  bankruptcy  proceedings,  and  the  disctaaiige  waa  not 
granted  until  August,  1880.  They  had  the  means  of  fully  informing  themselTes 
as  to  what  was  being  done  In  the  matter,  and  of  opposing  the  discharge  if 
they  saw  flt.  Bo  far  as  it  appears,  they  took  no  steps  in  the  matter  until 
1890.  when  they  attempted  to  enforce  their  judgment.  The  case  here  diften 
very  materially  from  the  PoiUon  Vaa«,  There  the  main  feature  was  the  con- 
cealment by  the  debtor  of  the  fact  that  the  bankruptcy  proceedings  were 
pending;  here  the  notice  to  plaintiffs  before  the  discharge  dispels  any  idea 
of  an  intentional  concealment.  The  plaintiffs  here  bad  full  opportunity  to 
inreatigate  the  defendant's  proceedings.  Their  failure  to  do  so  indicates  that 
they  were  then  satisfied  with  the  situation. 

The  plaintiffs  claim  as  an  element  of  fraud  that  the  defendant  purposely 
omitted  to  file  a  schedule  of  his  individual  debts,  so  that  the  plaintiffs  would 
not  have  any  notice  of  the  proceeding.  The  proposition  that  no  sach  schedule 
waa  filed,  aside  from  the  testimony  of  the  d^endant  himself,  resta  upon  the 
aflBdavit  of  Mr.  Finnell,  the  present  clerk  oC  the  court,  that  he  cannot  And 
upon  flle  in  the  records  of  the  clerk's  office  any  such  schedule.  Mr.  Finndl 
became  clerk  in  February,  1882.  The  defendant  testified  that  at  the  proper 
time  he  made  bis  individual  aohednies,  containing  the  names  of  all  his  tndiTid- 
nal  creditors,  and  sent  them  to  his  attomeya  for  use  la  the  proceeding:  ftncl 
that  afterwards,  at  the  time  of  his  examlnationB  before  the  register,  ha  saw 
them  in  the  raster's  office,  but  whether  th^  were  marked  ''Filed'*  or  not 
he  cannot  say;  th^  at  the  time  of  his  last  examination  in  April,  1876,  the 
register  spoke  abouthis  Individual  discharge,  and  t(dd  himhe  had  done  every- 
thing necessary  to  get  it;  and  that  after  that  he  never  saw  his  individual 
schedules.  By  the  statate»  section  5030,  Bev.  St.  U.  S.,  the  defendant  waa  re- 
quired to  make  out  his  schedules,  and  deliver  them  to  the  messenger.  The 
fact  that  the  clerk  does  not  find  them  in  the  clerk's  office  does  not  prove  that 
th^  were  not  delivered  to  the  messenger.  If  the  testimony  of  the  defendant 
is  to  be  taken  as  true,  (and  itdoes  not  seem  to  be  conbwlicted,)  the  fair  in- 
ference is  that  defendant's  schedules  were  delivered  by  d^endant'a  attorneys 
to  the  messenger,  and  Dy  the  latter  delivered  to  the  r^fiater.  There  la  no 
evidence  on  the  subject  from  the  messenger.  There  la  no  evidence  that  he 
did  not  in  fact  receive  them.  If  he  did  receive  them,  and  did  not  file  ttiem, 
it  waa  not  the  fiiult  of  the  defendant.  We  think  that  the  evidence  b  not  suf- 
ficient to  show  that  the  defendant,  in  obt^ning  the  diachaige,  waa  guilty  of 
any  fraud  upon  the  pUdntiffs,  within  the  PoiUon  Cast. 

Upon  the  question  of  Jurisdiction,  the  main  point  is  that  the  notice  re- 
quired to  be  given  by  publication  upon  tlie  issuing  of  the  warrant,  as  weU 
as  upon  the  application  by  the  defendant  for  his  discharge,  waa  not  given. 
In  ovdw  to  prove  that  it  was  not  given,  it  Is  shown  by  the  affldaTit  trf  the 
present  clerk  that  he  cannot  find  upon  file  in  his  oiHce  any  proof  of  such  pob- 
lioaLlon.  There  is  no  proof  that  the  publication  was  not  in  fact  nude. 
Under  the  statute,  section  5019.  Rev.  St.  U.  S.,  the  publication  upon  the 
issuing  ot  the  warrant  Is  to  be  done  by  the  messenger  in  such  newspapers  as 
the  warrant  specifies.  The  statute  does  not  state  who  shall  attend  to  tho 
publication  in  case  of  application  for  discharge.  Section  5109.  In  the  casB 
before  as  there  la  a  obpy  of  the  petition  of  defendant  for  a  disdiarge,  and  a 
copy  of  the  show  cause  order  of  the  court  thereon,  which  directs  the  manner 
in  which  notice  shall  be  served  by  publication  and  by  mail,  and  directs  that, 
in  case  of  no  opposition,  the  register  in  charge  shall  carefnity  examine  the 
papers  and  at^  in  the  case,  and  give  his  opinion  as  to  the  r^ularity  at  lU 
proceedings,  and  whether  the  bankrupt  should  receive  a  discharge.  Then  mp- 
pean  a  copy  ot  an  entry  by  the  clerk  that  creditors  were  notmed  by  letto-. 
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and  also  a  copy  of  the  report  of  the  register  reiKtni  mending  a  discharge.  By 
section  5119  of  the  Revised  Statutes  it  is  provided  that  "the  certiflcate  shall 
be  coDcloaive  evidenoe  in  favor  of  such  bankrupt  of  the  fact  and  the  regolaritj 
of  such  discharge."  If  tho  proper  notice  was  not  given,  the  discharge  was 
not  regular,  and  it  may  therefore  be  questionable  whether  the  mntter  of  no- 
tice can  be  contested  in  a  collateral  action.  See  Campbell  v.  Perhiru,  8  K. 
T.  436;  Bank  v.  OlooU,  46  K.  T.  12.  The  district  court  had  jurisdiction  of 
the  subject-matter  and  of  the  person  of  the  bankrupt,  and  plaintiffs*  debt  was 
provable.  Assuming,  however,  that  the  plaintifCs  have  the  right  to  impeach 
the  discharge  by  disproving  the  giving  of  notice,  is  the  certiflcate  or  affidavit 
<rf  the  clerk  that  no  proof  of  publication  Is  now  on  file  sntScient  to  overthrow 
the  presumption  in  favor  of  the  decree,  and  raise  the  presumption  that  no 
aaoh  notice  was  In  fact  given?  Ten  years  and  upwards  have  eUpsed.  A 
new  clerk  is  in  the  office,  and  the  record  before  us  seems  to  Indicate  that  In 
May.  1891*  papers  were  found  in  the  office  that  were  not  supposed  to  be  there 
in  February  previous.  The  legal  presumption  is  In  favor  of  the  regularity 
and  validity  of  the  steps  pursued  prior  to  the  decree.  Lathrop  v.  8tuart,  5 
McLean,  167.  We  think  that  in  the  present  case  that  presumption  is  not 
overthrown.  It  follows  that  the  order  should  be  reversed,  and  the  motion  of 
defendant  granted. 

Order  reversed,  with  tiO  costs  and  dlsbursementa.  and  motion  granted, 
with  tlO  costs.   All  concur. 


.  LocKWooo  V.  Salkoh  Kitbr  Paper  Oo.  «t  oZ. 

(Supreme  Court,  Qeneral  Term,  Third  Departmeru.  November  23,  IS9S.) 

Ooeis  Trial  Fbb— Diskubau 

Where  plaintiff  lerves  notice  od  defendanta  of  the  dlscontlDuaDce  of  a  cause  be- 
fore It  is  reached  od  the  calendar  of  the  court  or  moved  (or  trial,  aod  do  further 
prooeediDgs  are  tokeo  in  such  cause  at  that  oiroait,  bat  at  a  sutwe^aoDt  apeolal 
term  it  is  dlBinissed,  defeodantB  ore  DOt  ODtitled  to  a  trial  fee. 

Appeal  from  special  term,  Franklin  county. 

Action  by  Sarah  B.  LockwooU  against  the  Salmon  Btver  Paper  Company, 
Frederick  D.  Kilburn,  as  trustee  for  certain  creditors  of  the  Clark-Neergaard 
Company,  and  others.  From  an  order  denying  plaintiff's  motion  for  a  re- 
taxation  of  costs,  plaintiff  appeals.  Reversed. 

Argued  before  Mayhah.  F.  J.,  and  Putmau  and  Hebbige,  JJ. 

John  I.  Gilbert,  for  appellant.  MoClary  &  Paddock,  {Frederick  &.  Pad* 
dock,  of  counsel,)  for  respondent  Salmon  Biver  Paper  Co.  Canttoell  &  OanU 
w^l,  (  William  P.  Canttoell,  of  counsel,)  for  respondent  F.  D.  Kilburn. 

Putnam,  J.  Theaifldavits  show  that  this  case  was  upon  the  calendar  of 
the  Franklin  county  circuit,  in  March.  1892.  and  upon  the  call  of  the  calendar 
was  announced  as  ready  for  trial,  but,  before  it  was  reached  or  moved  for 
trial,  plaintiff  served  upon  defendiints  a  notice  of  discontinuance,  and  no 
further  proceedings  were  takeu  in  the  case  at  that  circuit.  At  a  subsequent 
special  term  an  extra  allowance  wiis  granted  to  each  of  the  defendants,  and 
an  order  entered  discontinuing  the  action.  The  defendants  might  have  in- 
sisted upon  moving  said  cause  when  it  was  reached  on  the  calendar,  and  in 
having  said  cause  dismissed  at  the  circuit,  and  in  that  case  would  have  been 
entitlwl  to  a  trial  fee.  The  service  of  the  notice  of  discontinuance  without 
an  order  being  entered  did  not  stay  defendants'  proceedings,  but,  as  the  cause 
was  not  in  fact  moved  or  dismissed  at  the  circuit,  I  am  unable  to  see  how  a 
trial  fee  can  be  properly  allowed.  Sutp?i«n  v.  Laah,  10  Hun,  120;  Studwell 
T.  BaaUr,  38  Hun,  SSI;  Oelberman  v.  Ro$enbaum,  (Sup.)  4  IT.  T.  Supp.  210; 
2  Rum.  Pr.,  and  cases  cited.  In  Jones  v.  Case.  S8  How.  Pr.  349,  the  cause 
WM  reached  nnd  moved  for  trial.  •  See  Bhlera  t.  WUU$,  6S  How.  ii'r.  841. 
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The  dfstinctton  between  Jom»  r.  Caa»  and  tbe  present  action  Is  l^)pa^enk.  la 
thia  case,  on  the  r^ular  call  of  the  aUendar,  It  was  annoanced  u  readj  for 
trial.  Aftervrards  a  notice  of  disoontin nance  waa  strved,  and  nothing  Vox* 
ther  wm  done  with  the  caoM  at  that  circuit.  In  Jones  v.  Cats  the  cause 
was  actnally  reached  and  moved  for  trial,  and  the  court  held  that  moving  ft 
cause  for  trial  waa  equivalent  to  a  trial  undw  the  circatuatances.  The  or- 
ders should  be  reversed,  with  ooets  and  printing  in  each  case,  and  the  mo- 
tlona  for  relaxation  in  each  case  granted,  with  costs.  But,  as  tlie  defeadants 
are  entitled  to  a  calendar  fee  for  the  term  in  question,  to  save  the  partes  from 
a  tnture  motion  the  better  course  is  to  enter  an  order  directing  tbe  clerk  €f 
Franklin  ooanf?  to  dedact  from  each  bill  of  oests  as  taxed  920.  All  eooeor. 


ObANTIXB  v.  AtTVUK. 
(Supreme  Courts  Oeneral  Term,  TMrd  Depanmeiit  Kovember  SB,  UOl) 
1.  OoomaaaLUM— AonOK  <ut  PuRoKAsa-MoinT  Nora— BasACB  or  OovavAn— Bn> 

DBMOB. 

PIi^bUITb  tMtatrIx  united  with  othen  In  deedtnu  to  defendant  oertain  land  br 
warranty  deed,  defendant  ffiving  notes  for  testatrix's  interest.  Ejectment  was 
brongbt  against  defendant  for  part  of  the  land,  after  which  the  same  grantort  ex- 
eouted  another  deed  to  defendwit  for  the  same  premises  In  place  of  the  ftivt  oat. 
for  (he  purpose  of  proper^  describing  tbe  laad  ''thereby  and  oersbgr  intended  to  be 
oonveyed. "  Defendant  served  notice  on  all  tbe  grantora  of  the  acuon  against  him, 
and  was  thereafter  dUpossessed  of  part  of  tbe  land  by  Judgment  of  ouster.  He'd, 
la  an  action  on  the  notes,  that  defendant  could  counter<uaim  hiadamageaand  oosts. 
.  and  that  the  Judgment  roll  in  ejectment,  and  evidence  showing  the  value  of  tbe 
land  taken  therein,  and  that  it  was  part  of  the  original  tnutt  ooaTeyed,  were  prop- 
erly admissible  to  establish  defendant's  counterclaim. 
8.  Same. 

In  such  caae  tbe  testimony  of  a  surveyor  is  competent  to  abow  that  Uw  laad  do- 
Boribedlu  tbe  Judgment  hi  efeouaent  was  part  of  the  eame  traot  doeeribod  la  tho 
deeds  to  defendant. 

Appeal  from  circuit  court*  Montgomery  county. 

Action  by  Eugene  0.  Griintier,  as  executor  of  the  last  will  and  teBtameot  of 
Margaret  Grantler,  deceased,  ag^at  George  Austin.  From  a  judgment  ia 
favor  of  plaintiff  entered  on  a  verdict  directed,  and  from  an  order  granting 
plaintiff  an  extra  allowance,  defendant  appeals.  Reversed. 

Argued  before  Mathah,  F.  J.,  and  Putnam  and  Hbbbick,  JJ. 

Jamea  W.  Tueker^  {Albert  O,  Tennant,  of  counsel,)  for  appeUanL  8.  W* 
Putnam^  ( WutbrooJt  A  Boratt  of  connsel*)  for  responorat. 

Herbiok,  J.  The  plaintiff**  testatrix  nnited  with  others  in  giving  to  the 
defendant  a  deed  of  certain  real  estate,  tbe  grantora  covenanUng  that  they 
were  the  owners  and  well  sulaed  of  the  same,  and  that  th^y  wonld  warrant 
and  defend  the  same  In  the  quirt  and  peaceable  possession  of  tbe  defendant 
against  any  person  claiming  tbe  same,  or  any  part  thereof.  Tbe  defendant 
paid  for  such  premises  partly  in  cash,  by  the  assumption  of  somaexiating 
mortgages  thereon,  and  by  two  notes  for  tbe  l>alan«,  given  by  him  direcUyto 
the  plaintiff's  testatrix.  The  defendant  entered  into  possession  of  the  prem- 
ises. Some  time  thereafter  an  action  in  ejectment  was  commenced  against 
the  defendant,  to  recover  from  bis  possession  a  portion  of  such  premises,  and 
a  few  days  after  the  commencement  of  such  action  the  same  granlon  who 
had  given  the  first  deed  executed  and  delivered  another  deed  to  the  defendant, 
which  recited  that  it  was  given  in  the  place  and  stead  of  the  flrstde«d. 
"wirich  did  not  properly  deecrilw  the  premiaee  thereby  and  hereby  intended 
to  be  conveyed."  The  deed  contained  the  same  covenantaof  warran^as  the 
first  deed.  The  defendant  claims  to  have  given  the  plaintifC,  who  waa  one 
of  the  grantors,  and  all  the  other  grantors  except  the  plaintiff's  testatrix,  no- 
tice of  the  suit  in  ejectment  The  action  in  ejeotment  reanUed  in  fbvor  of 
the  phUntlff  therein,  and  the  defendant  waa  ousted  tnm  the  poaamion  of  a 


DigitizGd  by  Google 


«ap.CL] 


■XDUOVD  «.  BOCXUR. 


part  of  tbe  premlseB  alleg^ed  to  have  been  eaaruytd  to  Um  by  9wh  gffuaUtn, 
Thereafter  tbe  plaintiff  commeoced  action  npon  Uio  notes  gtvot  b;  tbe  de- 
fendant to  platnufTa  testetrlx  in  her  lifetime  In  part  paTment  of  the  parebase 
price  of  said  real  estate.  The  defendant,  admitting  the  execution  and  delir- 
«r7  of  the  notes  and  their  nonpayment,  set  np  the  facts  herein  recited  in  his 
answer,  and  asked  to  recoup  or  deduct  from  the  amount  of  tlie  notes  tbe  value 
of  tbat  portion  of  the  premises  whlcb  had  beea  taken  from  him  in  the  action 
of  ejectment,  together  with  bis  costs  and  expenses  in  defending  such  action, 
and  offered  to  allow  the  plaintiff  to  talce  Judgment  for  tbe  balance. 

Upon  the  trial  the  eourt  excluded  the  judgment  roll  in  the  action  of  eject- 
ment, excluded  evidence  as  to  tbe  monej  paid  by  tbe  defendant  on  the  judg- 
ment  recovered  against  him  in  such  ejectment  action,  excluded  evidence  tend* 
log  to  show  the  value  of  the  land  taken  from  tbe  defendant  in  such  action, 
and  also  evidence  tending  to  prove  that  the  land  covered  and  taken  in  said 
action  of  ejectment  was  a  portion  of  the  land  described  in  the  deeds  heretofore 
referred  to,  and  finally  diredied  a  verdict  for  the  fuil  amount  of  the  notes.  I 
think  tl)e  defendant  was  entitled  to  recoup  or  counterclaim  from  the  defend- 
ant npon  such  notes  the  damages  which  he  had  sustained  by  being  dispossessed 
of  the  landcunveyedtohlm.  eUletpU  y.  Torrance,  25  JH.  Y.30t>;  SfeXnight 
T.  Devlin,  52  K.  Y.  399.  Tbe  plaintiff's  testatrix  bad  personally  covenanted 
for  ite  quiet  possession  and  enjoyment,  had  persunalty  warranted  the  title, 
and  the  notes  were  a  part  of  the  purchase  price  of  the  premises  and  of  the 
consideration  for  such  covenants  and  warranty.  It  seems  to  me  tbat  the 
«ourt  erred  in  excluding  the  judgment  roll  in  the  action  of  ejectment.  If  the 
plaintiff's  testatrix  had  bad  notice  of  tbe  action,  it  would,  in  the  absence  of 
fraud  or  collusion,  have  been  conclusive.  Without  notice,  it  is  prima  facie 
•evidence,  and  imposes  upon  the  plaintiff  the  burden  of  showing  that  there 
was  a  defense  to  the  action,  and  that  there  was  no  failure  of  title,  and  is  com- 
petent to  prove  defendant's  eviction,  and  what  premises  lie  bad  been  evicted 
from.  Comntoeh  v.  Drohan,  8  Hon.  &73.  affirmed  iu  71  N.  Y.  9;  Taylor  v. 
Banw.  69  N.  Y.  430;  Konittky  v.  Jf«ysr,  49  K.  Y.  571;  In»WQms»  Co,  v. 
WlUer.,  34  N.  Y.  275;  Adam*  v.  Cwwoar,  87  N.  Y.  422.  The  court  also 
«rreG,  I  think,  in  excluding  evidence  of  tbe  value  of  tbe  land  from  which  the 
<i9f8z:dant  was  evicted  by  the  judgment  in  ejectment;  and  it  was  also  com- 
petent for  the  defendant  to  prove  the  amonnt  of  costs  and  expenses  he  had 
paid  or  been  subjected  to  in  defending  said  action.  Where  a  party  lias  been 
«vlct9d  from  a  portion  of  the  premises,  capal>le  of  definite  ascertainment,  the 
zneosure  of  damages  is  tbe  ralio  whicb  the  v^ua  of  the  premises  taken  bears 
to  the  purubase  priee  of  the  whole,  together  with  the  ooste  and  expenses  cX. 
defending  the  action.  Hymeg  v.  Btty,  133  K.  Y.  342-S47.  31  N.  E.  Bep. 
105i  ataata  t.  XxemtorB  of  Ten  Byoht  3  Gaines,  111.  The  last  case  cited 
was  approved  in  Corooran  r,  Jvdton,  24  N.  Y.  106,  and  Is,  I  believe,  tbe 
ftetrtled  law  in  this  state.  It  seems  to  me  also  tbat  it  was  {lerfectlycomiietent 
aftd  proper  for  the  defendant  to  prove  by  a  surveyor  tbat  tbe  land  described 
ill  the  judgment  in  ejectment  was  a  portion  of  the  same  premises  described 
in  tbe  deed  given  by  plaintiff's  testatrix  to  the  defendant,  and  that  the  court 
erred  In  excluding  testimony  tending  to  prove  Uiat  aueh  was  the  case.  For 
these  reasons  the  judgment  should  be  revecaed.  and  a  new  trial  ordwed; 
«osts  to  abide  tbe  event.  AU  concur. 


BeDMOHD  e.  BVOKLBT. 

{SHpreme  Courts  Omeral  TWm,  Tkfird  Department.  Kovsmber  S3, 1889.) 

■nx  ow  PABTioui.&a8— Whbk  Oravtid— Aonov  loa  NMLieaiiaa. 

The  oompl^Dt  in  an  aotloa  for  peraonal  Injuries  aUeged  tbat  a  derrick  belooriiig 
te  defendant  was  left  untied  without  noUoe  to  plaintiff,  an  employe  of  defen^nC 
aad  tbat  br  the  Inoompetenoy  of  defendant's  employes  1b  obarf(e  of  the  derrlok  It 
was  aUowad  to  swing  against  plaintiff  with  sndk  fovea  as  to  threw  him  U  feet.  It 
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wu  ftntlier  Alleged  that  plalnMff*B  leff  wMfreotared;  that  be  wee  braised  about 
the  legs  and  body,  and  ooafloed  to  his  bed  for  alz  weeks,  and  tbat  he  was  stUl  lamer 
and  Bulered  great  pain.  A  bill  of  partlculafs  snbseqaentlT  filed  stated  whloh  der- 
rick belonging  to  defendant  oansed  the  aooident.  Held,  tnat  defendant  was  suA- 
oiently  Informed  as  to  the  cause  of  the  injarj,  the  oharaoter  of  the  allied  Inoom- 
petenoy  of  defendant's  serrants,  the  identity  of  the  serrants,  and  the  injorlea  re- 
oeired,  and  a  farther  bill  of  parttonlara  was  rightly  refused. 

Appeal  from  special  term,  Albany  oonnty. 

Action  b7  John  Bedmond  ngaliut  Peter  H.  Buckley  to  reoorer  dam^Eee  tor 
personal  injuries  sustained  while  ia  d^adant'e  senriee.  From  an  order  de- 
nying in  part  hf s  inoUon  for  a  bill  of  particalars,  defendant  appeals.  Affirmed. 

Argued  before  Mayham,  P.  J.,  and  Putnam,  J. 

Sdtoard  W.  Dougltu,  {MatUma  Sale,  of  ooonael.)  for  appellant.  Jamm 
O,  Matthawa,  for  leapondent. 

Putnam,  J.  This  fa  an  appeal  from  an  order  denying  (in  part)  a  moUon 
made  by  defendant  for  a  bill  of  partlonlars.  I  agree  with  the  oontMitlon  of 
oounsel  for  appellant  tbat  a  bill  of  partloalars,  when  asked  for*  shoald  be 
granted  in  any  action  wbere  jostice  demanda  tbat  the  moving  party  should 
be  apprised  of  the  matter  be  ia  required  to  answer  with  greater  particularity 
Uian  Is  required  by  the  rules  of  pleading.  It  has  been  determined.  Iiowever, 
that  it  la  not  the  office  of  a  bill  of  particulars  to  disoloee  tbe  evidence  relied 
on  by  a  plaintiff  to  establish  the  all^atlons  of  bis  complaint.  Ball  v.  Pub- 
lUhing  Co.,  88  Hun*  11.  The  question  for  consideration  is.  did  the  special 
term  properly  exercise  tbe  diaoretion  vested  in  It  in  reusing  (in  part)  to  grant 
the  defendant's  motion  ?  In  other  words,  did  Justice  require  that  defendant 
*  should  have  any  further  particulars  than  are  given  by  the  order  appealed 
from? 

1.  The  pleading  sufficiently  describes  tbe  Injury  plaintiff  received.  One 
leg  was  fractured,  and  he  was  bruised  about  the  legs  and  body,  and  in  conse- 
quence of  his  injuries  was  confined  to  bis  bed  about  six  weeks,  unable  to  work, 
and  Is  still  lame,  and  suffers  and  luu  suffered  great  pain. 

2.  Tbe  complaint  definitely  states  the  cause  of  the  Injury.  Defendant's 
derrick  was  left  untied,  without  giving  plaintiff  notice,  and  was  allowed  to 
swing  against  blra  with  such  force  as  to  throw  him  about  18  feet.  Tbua  tbe 
negligence  alleged  on  the  part  of  the  defendant  as  producing  tbe  injury  is  the 
leaving  of  the  derrick  untied,  and  allowing  it  to  swing  against  plaintiff. 

3.  The  bill  of  particulars  served  In  pursuance  of  the  order  appealed  from 
shows  which  derrick  it  was  tbat  caused  the  injury,  the  complaint  ^^ng  ttMt 
the  accident  was  owing  to  tlie  incompetency  of  the  men  in  charge  of  that  der^ 
rick.  It  ia  not  necessary  for  the  plaintiff  to  give  the  names  of  the  men  thus 
In  charge  of  said  machine.  The  derrick  being  named,  the  defendant  must 
know,  or  has  tbe  means  of  ascertaining,  the  names  of  his  employes  in  charge 
of  such  derrick,  whom  plaintiff  claims  were  so  incompetent.  A  bill  of  par- 
ticulars will  not  be  granted  of  fftcts  presumably  within  tbe  knowledge  of  the 
moving  party,  or  which  he  has  tbe  means  of  ascertaining.  Fink  v.  Jetter^ 
38  Hun«  163.  Thus,  in  the  above  regards  tb*  defendant  requires  no  farther 
particulars. 

4.  I  am  of  tbe  opinion  that  tbe  allegation  in  the  <»>mplaSnt  that  the  aoti- 
dent  was  caused  by  the  incompetency  or  unskillf  ulness  of  defendant's  servants 
in  choi^  of  the  derrick,  to  tbe  knowledge  of  defendant,  Is  sufficiently  definite 
and  certain  In  that  re8pec^  and  that  plaintiff  should  not  be  called  on  to  give 
further  particulars.  To  compel  plaintiff  to  state  in  what  r^ard  defendant's 
servants  who  caused  the  Injury  are  incompetent  would  require  him  to  give 
the  evidence  by  which  be  expects  to  prove  their  Incompetency  and  nnskilUul- 
nesB.  On  tbe  trial  philntiff  may  be  able  to  show  that  the  men  in  charge  of 
the  derrick  in  question  were  Ignorant  as  to  the  manner  of  using  one.  incom- 
petrat  personal  unfit  to  take  ^arge  of  auoh  a  machine^  and  th^  such  Caeta 
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were  known  to  defendant.  PosslMy  plaintiff  can  show  that  the  men  had 
been  ia  ohai^  of  the  derrick  some  time;  that  they  had  proved  careless,  reck- 
less, and  Igoffliint;  that  other  acddeota  had  occurred;  that  defendant  had 
seen  the  manner  in  which  they  discharged  their  work.  It  is  difficnlt  to  see 
how  any  particulars  could  be  given  as  to  such  incompetency  or  unskillful  ness 
of  the  men,  as  alleged  in  the  complaint,  unless  the  evidence  bhoutd  be  stated. 
I  think  thp  statement  in  the  complaint  sutBclent  to  apprise  defendant  of  the- 
facts  claimed  by  plaintiff,  and  that  justice  does  not  demand  any  further  or 
more  definite  information  as  to  the  cause  of  action. 

My  attention  has  been  called  to  the  case  of  Donohm  v.  M«an$,  19  N^.  T. 
Supp.  586,  recently  decided  by  the  general  term  of  the  first  district,  the  doctrin» 
laid  down  in  which  I  think  substantially  sustains  the  Tisws  ftbove  advanosd. 

The  order  should  be  affirmed,  with  costs. 


Allen  v.  Sissoir  et  aU 
CAiprenw  Court,  Oeneral  Term,  TMrd  Department.  Norembar  It,  1809.) 

1.  Srm  Ixmamtxim  CoMMissioirBBs— Psbsohu.  Liabiijtt— NBouontOB. 

Wbile  defendants  were  aottng,  noder  Laws  1880,  o.  90,  as  oommlsBionen  for  Im* 
proremento  on  Backet  river,  they  axeoated  tbe  note  tn  suit  In  payment  for  servioa* 
eODtraoted  for  by  them  in  oonoeotton  with  the  improvements.  The  oommissioners 
were  empowered  to  estimate  the  sum  neoeaaary  for  the  improvemeata,  and  to  ool- 
leet  1^  aeUoB  the  asaeasmentamade  to  ralae  anoh  aom.  A  part  of  the  asaassinente 
made  mienaoolleoted  at  the  time  of  Iwlngiiig  the  salt,  ana  defeodanta  had  f ^led 
to  tate  legal  measures  to  efteot  their  ooUeotfon,  and  had  not  ordered  any  new  aa- 
seesment  «noe  the  giving  of  the  note.  Hsid,  that  defendants  were  guilty  of  sntdk- 
n^ligence  aa  to  render  them  personally  IlaUe  on  the  note. 

9k  Sun— Quasi  CoKPOBATioira. 

Bv«i  U  the  effect  of  the  atatnte  was  to  make  the  oommisslonera  a  guasi  oorpora- 
tlon,  neverthelesa  th^  were  pubUo  officers,  and,  as  snoh,  liable  for  omlaaions  to 
perform  the  dotiea  imposed  on  them  by  the  act  under  which  they  were  appointed. 

8.  sImb— Powra  TO  COHPBL  AssBssmnis. 

The  statota  confers  on  the  oonunissionere  power  to  establish  dams  and  reservoirs, 
and  provides  that  thc^^  shall  make  an  estuoate  of  tlie  cost  of  such  improvements, 
and  that  the  board  of  assessors  shall  malm  an  assessment  therefor  before  the  work 
la  done.  Held,  that  ttie  commissiooers  bad  the  power  to  lay  thelT  estimates  of  tlie- 
asMunt  neoeBBaty  before  the  assessors,  and  re^oue  them  to  make  an  assessment. 

^  Buns— CoHSTrrtmoNuirr  ov  Aor. 

DefeDdaots  cannot  escape  liability  on  the  ground  that  the  aot  nnder  which  they 
were  appointed  commissioners  was  nnconstltutional,  sinoe,  tiaving  signed  their 
individoal  names  to  the  note,  they  were  vrima  ftuAe  personally  liable,  and  there- 
fore. If  the  law  was  nnoooBtltutional,  and  they  were  not  tn  faot  commiaaloners, 
they  could  have  no  defense  to  the  action. 

Appeal  from  circuit  court,  St.  Lawrence  county. 

Action  by  Horace  J.  Allen  against  George  W.  Sisson  and  Henry  A.  Wat- 
Unst  as  administrator,  to  recover  on  a  note  executed  by  defendants  while 
acting  as  commlssionera  for  improvements  on  Racket  river.  From  a  judg- 
ment for  plaintiff}  defendants  appeal.  AiBrmed. 

Argued  before  Matbau,  P.  J.,  and  Fdtnah  and  Hbrbiok,  JJ. 

John  A.  Fano^  for  appellants.   B,  H,  Seary,  for  respondent 

PuTNAic,  J.  This  action  1b  brought  upon  a  note,  of  which  the  fdlowing  is 
a  copy: 

*'»846.82.  FOTSDAU.  June  24,  1882. 

**One  day  after  date,  for  value  receired,  we,  as  Commissioners  of  Backet 
Biver  Beservotr,  promise  to  pay  to  George  Parber  or  bearer  eight  hundred  and 
forty-six  dollars  and  tblrty-two  cents,  with  interest. 

SHenbt  Wateins. 
Geo.  W.  Sibson. 
Geo.  B.  Swan." 

Swan,  one  of  the  makers,  having  died,  thesurvlTors  were  made  defendants. 
By  lAapter  90  of  the  Laws  of  18G9  a  board  of  oommlssioners  was  appttotedt 
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tat  Uw  purpose  of  inworlng  tha  nav^piUoa  <tf  the  Rioket  riviw  aad  Um  hj- 
dnwlio  pomr  fcbereoi.  to  b*  termed  ^OommiMlonera  for  Improvameati  m 
the  Backet  Kver."  One  Oecwge  Pulcer  parforaKd  ewvicee  for  said  oommi»< 
ekmera  in  improvlDg  the  OBTlgatlon  of  sMd  river*  «iid  they  exeoated  the  note 
in  suit  therefor.  Sidd  Ferker  traotfened  tlw  note  to  phiiDtlff.  The  etnuniB- 
eionexB,  by  eald  aofe*  were  empowered  to  nuke  dame*  and  eatablEeta  and  neie* 
tain  reierv^rs  on  Backet  ri  Wi  and  tbey  vere  required  to  make  an  eetinaU 
of,  and  determine  tita  probaUe  ooet  of*  such  Improvements*  and  the  ex^oM 
tiierefur  were  to  be  asaessed  and  ocdlected  as  provided  in  seoUon  7  of  the  sot 
SecUon  7  provldee  for  the  appointment  of  a  board  oi  asBMeora*  who  shall 
make  a  aohedale  and  dcecription  of  the  several  lots  that  should  be  aaeessedM 
provided  in  the  act*  and  that  they  shall  aaseas  tm  the  proper^  benefited  tbe 
earn  of  •5,000  the  first  year,  and  thereafter,  from  time  to  time*  siuA  sums  ai 
shall  be  necesaniy.  After  the  assessments  are  cooipleted*  tbe  assessors  sbjU 
eertlfy  the  eame*  furnishing  a  detailed  statement  thereof  to  such  conimb* 
^onezs.  The  act  gives  the  hitter  the  right  of  action  to  collect  euoh  aseen- 
ments.  The  oourt  below  found  ttiat  seven  assessments  were  made  by  the  as- 
sessors under  said  act.  fn»a  and  including  1872  up  to  and  Including  1879, 
amounting  In  all  to  •42,000*  and  that  some  part  of  snch  asseaementa  rduUo 
uncollected ;  that  the  commlssloneis  had  failed  to  take  legal  measures  to  effect 
euch  oollecUon,  and  bad  not  ordered  any  new  assessment  since  the  giving  of 
said  note;  that  tbe  assessors  bad  been  ready  and  willing  at  all  times  to  make 
any  neceesary  assessment  when  required  to  do  so  by  the  commissioners. 

Defendants,  having  signed  their  proper  names  to  the  note  in  salt,  are 
prima  facie  liable  personally.  Broohway  v,  Allen,  17  Wend.  40.  This  is 
especially  so  in  this  case,  because  it  is  provided  in  chapter  90  of  the  Laws  of 
18o9  that  the  commissioners  appointed  thereunder  shall  be  termed  "Commis- 
sioners for  Improvements  on  the  Hacket  Kiver,**  while  in  the  note  in  suit  de- 
fendants are  designated  as  "Commissioners  of  Racket  Blver  Beeervolr." 
They  do  not  appear,  therefore,  to  have  executed  tbe  note  as  oommisdooers 
under  the  act  tn  qtiestlon.  I  am  not  prepared  to  hold,  howevw, — it  bung 
ebown  by  defendants  that  Parker  was  In  fact  employed  by  them  as  commia- 
aioners  under  tbe  act  in  question  in  the  performance  of  labor  autiiorized  bj 
auch  act,  and  that  tbe  note  was  intended  to  be  given  hy  defendants  therefor  as 
such  commissioners,  but  by  mistake  there  was  a  misnomer  of  their  title,— tlist 
the  defenditnts  could  ordinarily  be  held  personally  liable.  Brocktoapv,Ailtnf 
17Wend.40;  Bank  of  Qeneaee  v.  Sank  (^f  Patehin,  19  N.  T.  315.  Theevi- 
dence  in  tlie  case  does  show  that  Parker  was  employed  by  defendants  as  commis- 
sioners under  the  act  in  questiun  to  perform  labor  authorized  thereby,  and  hence 
it  is  doubtful  if  the  defendants  could  be  held  personally  liable  unless  tliey  were 
guilty  of  negligence  or  misconduct,  as  found  by  the  trial  judge,  in  omitting 
to  call  upon  tlie  aaseasors  under  the  act  to  make  an  assessment  to  pay  the  noie 
in  suit,  and  in  failing  to  collect  the  assessment  already  made.  The  law  is  weli 
settled  that  public  otScers  charged  with  a  ministerial  duty  are  answerable  in 
damages  to  any  one  specially  injured  by  their  neglect  or  omission  to  perform 
the  duties  of  their  offices.  Fiercy  v.  Acerill,  37  Hun,  366,  and  cases  cited; 
Bennett  v.  Whitney,  94  N.  Y.  806.  I  will  assume  that  In  the  Qrst  InsUniy 
defendants  were  not  personally  liable  on  the  note,  and  only  liable  as  commis- 
sioners if  they  bad  any  duty  to  perform  in  the  way  of  calling  on  the  assessors 
to  make  an  assessment  or  to  collect  assessments  made,  and  failed  to  perform 
each  duty.  Such  failure  was  a  direct  Injury  to  plaintifEor  his  assignor.  He 
had  no  means  of  collecting  his  claim  except  by  an  assessment  under  the  set. 
Tbedefendants*  failing  to  cause  such  an  assessment  to  be  made  prevented  tbs 
payment  of  his  claim.  Therefore,  under  the  autbof  itiea  cited*  defendants,  if 
Iwund  to  cause  an  assessment  to  be  made,  or  to  o(dIeot  thoae  already  made, 
are,  ita  the  omission  to  do  so,  liable  personally. 

Defendants  insist  that  eaid  chapter  90  of  the  I«wa  of  1868  oveated  a  eorpo- 
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ntion,  aoA  tiM  negligence.  4f  any,  «k«WB  la  tbe  caite*  WW  tfterefore  ft  oorpo- 
iste  negligence,  und  not  tbat'of  ^eflsndniils  persuiiiillj,  and  henoe  the  defend- 
ants are  not  penonatlj  liable.  Beuwtt  V.  iPfvA.  75  K.  Y.  808.  I  am  unable 
to  pereeive  that  the  act  in  qneetltok  created  a  corporation,  properly  so  called, 
althougb  It  ifl  possible  that  ita  effect  was  to  make  the  c<»niDlB8)oner8  a 
gtuui  corporation*  the  same  as  aapervlsors,  trustees  of  whool  districts,  etc. 
See  2  Kent.  Oomm.  278.  The  c«pi>ratlon  referred  to  in  the  case  of  Ba*§ett 
T.  JTisA,  dted  by  defendants,  was  rormed  under  chapter  656  of  the  Laws  of 
1864,  and  was  a  oorporHtlon.  properly  so  called,  and  the  distinction  between 
such  a  o(»poratlon  and  tiqnaH  corpwation  Is  clearly  stated  In  that  oase.  But 
If  chai)ter  90.  Laws  1809,  did  create  a  qtuui  corporation,  the  commissioners, 
under  the  act  tn  question,  are  public  officers,  and  liable  for  omission  to  per- 
form their  duties  under  the  act.  within  Pt&rcy  v.  AveriU^  supra,  and  kindred 
cases.  It  is  clnimed  by  dpfeudants  that  under  chapter  90,  tttpra,  they,  as 
cofflraissloners,  hud  no  right  or  power,  and  It  was  not  their  duly,  to  canse  an 
assessment  to  be  made  by  the  assessors.  It  is  true  the  act  does  not  In  terms 
give  them  power  to  cause  the  making  of  an  fusessment,  but  it  confers  on 
them  power  to  establish  and  miilntain  dams  and  reservoli-s.  It  provides  that 
they  shall  make  an  estimate  of  the  probable  cost  of  making  said  improve- 
ments, and  the  board  of  Hssessors  shiill  make  an  ass(*ssiitent  therefor  before 
tbe  work  Is  done.  The  board  of  commissioners,  therefore,  under  the  act  are 
anttiorized  to  construct,  establish,  and  mafntairi  dams  and  reservoirs.  I 
think  that  on  making  the  e»Clraate  of  the  amount  required  to  be  assivsed  in 
any  year  to  do  the  reijuired  work  they  had  the  power  to  lay  snob  estimate  be- 
fore the  hovd  of  assessors,  and  to  require  the  latter  to  make  an  assessment. 
In  no  other  waycould  theassessors  knowthe  iimount  necessary.  In  no  other 
way  can  tlte  law  be  carried  out.  It  Is  a  well-settled  principle  that  statutes 
containing  grants  of  power  must  be  construed  so  as  to  Include  the  authority 
to  do  all  thmgs  necessary  to  make  the  object  of  the  grant  eftectual.  and  to 
enable  the  donor  of  the  power  to  accomplish  the  express  purposes  of  the  act. 
J/a*OT,  etc.,  of  New  York  v,  Bande,  106  N.  Y.  211,  11  N.  E.  Kep.  820:  Peo- 
ple T.  Chapin,  105  N.  Y.  809.  11  N.  £.  Bep.  510.  Here  tbe  commission- 
ers wen  authorized  to  erect  and  maintain  dams  and  reservoirs.  Before  do- 
ing so,  they  must  estimate  the  expense,  and  the  assessors  must  assess  tho 
amount.  Can  It  be  doubted  that  the  commissioners  had  the  power  to  lay  be- 
fore the  assessors  their  said  estimate,  and  call  upon  them  to  make  an  assess- 
ment? Such  a  right  is  necessary,  to  make  effectual  the  power  conferred  upon 
them  to  make  and  maintain  reservoirs,  and  hence  is  inferred.  Having  the 
powev,  it  will  not  be  doubted  it  was  the  du^  of  the  commissioners  to  ask  for 
an  MSessment,  in  order  that  they  might  carry  out  tbe  work  devolved  upon 
them.  The  court  below  was  therefore  justified  in  hisconclusion  that  defend- 
ants, failing  to  require  an  assessment  to  pay  the  claim  In  suit,  were  person- 
alty liable.  I  have  examined  section  3  of  chapter  432  of  the  Laws  of  1B72,  to 
which  our  attention  is  called  by  counsel  for  defendants,  and  find  some  diffi- 
culty In  constrning  it.  I  do  not  think,  however,  it  was  intended  by  said  sec- 
tion to  repeal  section  7  of  the  original  act.  I  am  inclined  to  thi  nk  it  was  in- 
tended by  section  3.  mpra,  to  give  power  to  the  assessors  to  make  different 
and  separate  assessments  when  called  upon  to  raise  any  sum  under  tlie  act. 
Tlie  court  below  also  finds  Chat  defendants  had  failed  to  collect  assessments 
made.  I  tliink  the  omission  of  defendants  to  so  collect  the  same  was  a 
negligent  act,  Injurious  to  plaintiff,  and  rendering  them  personally  liable. 
Gonnsel  for  defendants  claim  that  It  is  not  shown  that  any  assessment  was 
made  to  pay  Parker's  claim,  and  hence  it  does  not  appear  that  he  had  any  in- 
terest in  any  assessment  made.  Under  the  act  the  commissioners  had  the 
right  to  receive  and  collect  all  assessments.  They  are  not  restricted  as  to  tho 
use  of  assessments  collected.  In  ot^her  words,  money  received  by  them  under 
any  nwwimsat  may  be  implied  to  the  paymmt  of  any  jnst  elaitt>  The  as> 
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Mumenti  already  made.  tE  coDaoted.  oooUU  andw  the  aet,  be  legaBj  i^Uod 
upon  the  note  In  anlt.   Henoe  the  above  poaltloa  la  not  well  taken, 

DefettdaiUM  alao  claim  that  the  act  In  question  wu  unconatitutional,  and 
faenee  defendants  were  under  no  oUigation  to  enfwce  its  proTisions.  I  da 
not  deem  it  neceeearj  to  discoss  the  consUtatlonallty  of  the  law.  If.  in  fact, 
unconsUtntional,  undoubted^  defendants  were  not  compelled  to  act  undw  it 
But  thej  acted  under  the  law,  and  emplojed  plalnUfl's  assignor,  and,  haTing 
done  80,  can  they  avoid  paying  bim  the  value  of  the  services  evidenced 
the  note  in  suit  on  the  ground  that  the  statute  in  question  Is  not  constita- 
tlonal?  It  is  held  that  an  nnoonsti  tutlonal  act  is  no  law ;  it  confers  no  rights, 
impoaes  no  duties*  affords  no  protectioo;  It  is  as  im^rattve  as  if  neva 
passed.  Ifarton  v.  Shelbif  Co.,  118  U.  S.  «26,  6  Sup.  Ct.  Bep.  1121.  As  m 
have  seen,  defendants  employed  Parker,  and  gave  him  the  n<^  in  aoit  for 
the  value  of  bis  services,  and  prima  facie  they  are  personally  liable.  aUbon^h 
they  signed  the  note  as  "Commissioners  of  Backet  Biver  Beservofr."  Bat 
defendants  contest  the  claim  on  the  ground  that  they  In  fact  executed  the 
note  for  work  done  for  them  as  "Commissioners  for  ImproTements  on  the 
Backet  Blver"  under  a  law  passed  by  the  legislature  of  the  state  of  Nev 
York.  If  the  law  Is  unconstitutional,  as  claimed,  there  was  in  fact  no  law. 
Defendants  were  not  commissioners.  They  hare  no  defense  to  the  action. 
Having  employed  Parker,  and  received  the  beneBt  of  his  labor,  they  must 
pay  liira.  There  were  other  questions  raised  in  the  case  I  do  not  think  it 
necessary  to  discuss.   The  judgment  should  be  affirmed,  with  costs. 

Math  AM,  P.  J.,  concurs. 

Hbrbice,  J.  The  defendants  gave  the  note  as  public  offiowa.  It  oobU 
only  be  paid  by  moneys  raised  by  assessment  Other  officers,  over  whom 
they  bad  no  control,  were  to  make  such  assessments.  I  am  in  doubt,  uadsr 
the  case  of  Tone  v.  Mayott  70  N.  T.  157,  whether  it  was  their  duty  to  oom- 
pel  snch  sasessors  to  act,  and  whether  a  failure  to  compel  tnem  to  act  makes 
them  gnilt^y  of  negligence,  and  hence  personally  liable  upon  the  nota. 


LOGKWOOD  VL  H*T.wfw  BiTXB  PAPER  OO.  ol, 
(fluprsme  Court,  Oenerai  Term,  IhM  Department  Vorambsr  tl,  UB&) 

Oosrs-  Extra.  Aixowakoi. 

Wbere  an  aotioo  to  foreoloae  a  mortgage  la  diecontlnned  at  the  same  term  it 
wtilch  it  waa  oonimenoed,  without  being  brought  to  trial,  the  only  thiog  done  being 
some  unsuccessful  negotiations  tor  a  referee,  an  extra  aUowance  ot  the  Coll  atitB- 
tor7  amount  (Code  Civil  Proo.  1 8268)  shonld  not  be  granted. 

Appeal  from  special  term.  Franklin  county. 

Aclion  by  Sarah  £.  Lock  wood  against  ttie  Salmon  Biver  Paper  Company, 
Frederick  D.  Kilburn.  as  trustee  for  certain  creditors  of  the  Glark-Neet^iard 
Company,  and  others,  to  foreclose  a  mortgage.  From  an  order  graotiog  d» 
fendants  an  extra  allowance  on  dismissal,  plaintiff  appeals.  Modified. 

Argued  before  Mayham,  F.  J.,  and  Putnam  and  Hbruick.  JJ. 

John  I.  Gilbert,  for  appellant.  McClary  A  Paddock,  (Frederiek  tf.  Fad' 
dock,  of  counsel,)  for  respondent  Salmon  Biver  Paper  Co.  CatttweU  d 
Canttoellt  {Thomat  Canttoell,  ot  counsel,)  for  respoudent  Kilburn. 

Hbrriok,  J.  This  Is  an  appeal  from  an  order  of  the  special  term  grant- 
ing to  each  of  the  respondents  an  extra  alluwaoce  of  $200  costs.  The  action 
was  for  the  foreclosure  of  a  mortgage  of  $15,000.  Both  respondents  inte^ 
posed  an  answer.  It  was  on  the  calendar  of  the  court  hut  once,  and,  after 
soma  negotiations  for  a  reference,  waa  at  the  same  term  of  the  ooart  discon- 
tinned  by  the  plaintiff.  The  reasons  for  snch  diseontln  nance  are  not  neeessai; 
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to  be  Bet  forth  here.  Saffioe  it  to  aaj  that  thej  are  not  of  a  character  to  in- . 
dicate  that  the  plaintiff's  action  was  recklessly  or  carelessly  commenced,  or 
(hat  she  had  not  a  good  cause  of  action.  Undoubtedly  it  Is  within  the  power 
of  the  court  to  grant  an  extra  allowance  of  costs  in  an  action  which  has 
never  been  brought  to  trial.  The  case  may  be  one  of  such  character,  of  such 
jmpniance.  involving  legal  questions  of  such  difficulty,  rendering  necessary 
such  labor  in  preparing  the  case  for  trial,  that  the  court  is  justified  in  award- 
ing more  than  the  statutory  costs  upon  a  discontinuance  of  the  action,  or 
upon  a  default,  without  trial.  The  question  of  granting  or  refusing  an  extra 
allowance*  and  the  amount  thereof.  If  granted,  is  so  largely  a  matter  of  dis- 
cretion that  appellate  courts  hesitate  to  disturb  the  orders  made  at  special 
term.  Still  they  are  subject  to  review,  and  when  we  consider  that  they  are 
usually  decided  upon  in  the  hurry  of  a  special  term,  largely  upon  the  oral 
presentaUon  of  the  case,  without  an  opportunity  for  a  close  exiuninatlon  or 
■careful  weighing  of  the  merits  ot  the  application,  It  should  not  be  considered 
any  reflection  upon  the  wisdom  or  prudence  of  the  court  before  .which  it  was 
first  heard.  It  the  appellate  court,  with  opportunity  for  greater  deliberation* 
-with  the  printed  case  before  it,  wherein  the  facts  are  coldly  set  forth,  and  not 
magnified  or  colored  the  oral  arguments  of  ingenlons  oonosel,  cornea  to  a 
-different  conclusion  as  to  the  difficulty  of  the  case  and  the  amount  ct  labor 
Involved.  In  this  case  the  maximum  allowance  ttiat  can  be  granted  to  a 
|wrty  after  trial  has  been  granted  to  each  oi  the  respondents  wMiout  a  trial* 
in  addition  to  a  aeparate  bill  of  costs  to  each.  To  irarrant  this,  it  seems  to 
me  that  there  riiould  be  something  in  tiie  case  to  convince  the  court  that  un- 
■osual  and  dUBoult  qneationa  of  law  were  invcrived*  that  required  more  than 
usual  labor  to  Investigata;  m  that  the  taots  were  such  that  more  Uan  the 
usual  amount  of  labor  was  necessarily  involved  in  invesUgaUng  tbem.  The 
litigaUon  was  not  a  protracted  one.  It  was  only  npon  the  calendar  one  term, 
«nd  was  dlsoontinned  during  that  term.  It  Is  evident  tliat  no  constderable. 
If  any,  preparations  were  made  to  try  it  at  that  term.  Both  parties  agreed 
tbat  it  was  a  r^erable  case.  The  only  contention  was  over  the  question  who 
abould  be  the  referee,  and,  while  n^otiatlons  were  brtng  had  upon  that  qnes- 
tlmi,  Uie  ease  was  discontinued.  If  extra  allowances  to  the  manmum  amount 
«re  to  be  granted  under  sniA  eircamatsnces,  nearly  every  case  that  is  eom- 
menced  can  be  made  to  appear  the  proper  subject  for  an  allowanoe*  and  a 
case  where  judgment  is  taken  by  default,  ot  ended  by  voluntary  dlsoontinn- 
anoe,  will,  for  all  practical  purposes^  stand  on  the  same  footing  as  one  that 
has  only  been  ended  by  a  deelsion  of  the  oourt  of  last  resort,  No  miwe  can 
be  bad  at  the  end  of  a  long,  laborious,  and  expensive  litigation  than  tor  one 
disposed  of  without  a  trial.  It  does  not  strike  me  that  in  this  case  there  was 
anything  that  takes  it  out  of  the  class  of  every-day.  ordinary  litigation,  ex- 
cept its  speedy  termination.  Being  an  action  of  foreclosure,  under  a  literal 
reading  of  the  Code,'  it  need  not  be  a  difficult  and  extraordinary  case  to  em- 
power the  court  to  grant  an  extra  allowance;  but  still  I  think  some  of  the 
same  reasons  that  warrant  a  court  in  granting  an  allowance  in  other  actions 
should  apply  in  actions  of  foreclosure.  It  seems  to  me  that  this  CHse  presents 
none  of  the  features  that  call  for  an  extra  aUowance,  and,  as  an  original 
proposition,  I  would  not  feel  disposed  to  grant  any.  As  It  is,  however.  I  do 
not  feel  inclined  to  entirely  dlsn^ard  the  views  of  the  special  term.  Tlie  de- 
fendants, for  all  practical  purposes,  are  one.  Their  interests  are  the  same, 
and  couM  have  been  protected  by  the  same  counsel.  I  think  the  allowance 
should  be  reduced  to  •200,  to  be  divided  equally  between  the  respondents. 
liCt  an  order  be  entered  accordingly,  with  #10  coats  and  printing  and  other 
disbursements  to  the  appellant.   All  oonenr. 

iCodeavUFroo.  I88S8. 
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BnniBAxr  i).Bou.ook 
(Supreme  Cburt.  Oetieml  Tem,  TMrd  Department.  Vomnber  tt,  IM.) 

1.  SiXK— Wrsit  Titlb  Passbb. 

PlainUfl  told  defendanta  the  toe  than  In  his  loe  honw,  to  be  Oattrarad  In  fbe  M- 
lowing  JulT  ou  the  latter's  boats,  coTsnsQUoff  that  it  abonld  be  elear,  aomid,  and 
merchaatable  ice;  and  latertbe  time  for  delirery  was  extended  h7  mntaal  ooaaanL 
Held,  that  the  contract,  though  It  oontaloed  the  words  "herebr  sella,'  was  execu- 
tory, and  the  Utie  to  the  lee  remafned  in  pl^tlff. 

It  Bakb— RBSCtastON-'Wai.T  CoNBrrruTBS.  • 

Defendsnts  purchased  from  plaintiff  ice,  to  be  deUrered  on  their  beats  In  Jaly, 
and  subsequently,  on  their  aj^reeing  to  pay  W  cents  more  per  ton,  plaintiff  extended 
the  time  for  delivery  till  September  1st  On  August  27th  plainUff  wrote  defendanU 
that  he  should  advance  the  price  on  ice  taken  after  September  1st,  to  which  they 
replied,  returinff  to  pay  more,  and  telling  him  to  sell  it  elsewhere,  September  7th 
Dtlaintlft,  in  answer  to  a  measage  flnm  thorn,  tdegraptaed  defendants  tfaat  ha  would 
load  the  boads  then  loading  at  the  agreed  prion,  and  that  they  oonld  hava  the  bat 
anoe  of  the  ioe  at  2S  oenta  per  ton  advance.  Defendants  then  wired  bim  not  to 
load  any  more  boats,  as  they  oonld  not  pay  the  advance.  Held,  tbat  plaintiff's 
message  of  Beptember  7th  was  a  rescission  of  the  contract,  and  defendants,  having 
acted  on  it,  were  not  liable  for  a  refusal  to  receive  the  balanoe  of  the  ioe,  thoogh 
plaintiff  subsequently  offered  to  deliver  it  at  the  piica  agreed  for  Angnat  dfllivety. 

Appeal  from  jadgment  on  report  of  referee. 

Action  by  Homedaa  R.  Uiendean  against  Boselle  BuUo^  and  otbuB  to  re- 
oover  damages  for  breitcb  of  oontraot.  From  a  judgment  for  plaintiff  rateced 
on  report  of  a  refem,  defendants  appeal.  Reversed. 

Argaed  before  Mathah.  P*  J.,  and  Ptttmah  and  Hkrriok,  JJ. 

W.  If .  Dunn  and  B.  C'orbi7it{Sopal  Cor&i». of  coun8eI,)for«pptfIaati. 
F.  BoUford,  {(Jeorg*  H.  Beekwitht  of  counsel,)  for  respondent. 

FtTTNAU,  J.  By  the  agreemant  between  the  parties,  as  extended,  plaintiff 
contracted  to  sell  the  ice  contained  in  his  two  Ice  houses  to  defendant;  the 
Utter  agreeing  to  take  the  same  during  the  month  nf  August,  1890.  and  to 
pay  therefor  ^.25  per  ton.  Although  the  words  "hereby  sell"  an  used  in 
the  writing  iMtween  the  parties,  the  agreement.  I  think, did  not  pus  tbetiUe 
to  the  lee,  bnt  constituted  an  executory  contract  of  sale.  B^ore  the  title 
could  pass,  the  ice  had  to  be  delivered  to  defendants  on  ttieir  canal  teate,  and 
weighed.  The  oontract  also  eontainad  a  covenant  that  all  ice  pot  on  driend- 
ant'B  boats  should  be  good,  sound,  clear,  merchantable  Ice ;  hence  that  charac- 
ter of  ioe  had  to  Iw  separated  from  the  poorer  quality  contained  In  tlie  ioe 
houses.  Therefore  thetlUetothe  ioe  remained  in  theplaintifl  until  delivered 
to  defendants.  Joyfx  t.  Adams,  S  K.  Y.  291;  Ward  v.  S/uao,  7  Wend.  404; 
Terry  v.  Wheder,  26  N.  Y.  625;  Uhlman  v.  Day,  38  Hun.  800;  A-ndermn  r. 
Bead.  106  K.  T.  833.  18  K.  £.  Rep.  292;  Stephene  v.  i8a««ee.  49  K.  Y.  35. 
Whether  a  transaction  amounts  to  an  executed  sale  or  an  exeentory  Hgree- 
ment  to  sell  often  depends  upon  the  intent  of  the  parties,  appearing  from  the 
circumstances  of  the  oase.  Here  the  facts  tbat  on  aoconnt  of  the  delayal  de- 
fendants in  taking  the  ice  in  July  the  price  was  raised  2S  cents  per  ton.  and 
that  plaintiff,  on  account  of  the  failure  of  defendants  to  remove  the  ice  in 
August,  assumed  to  raise  the  price  an  additional  25  cents  per  ton,  show  the 
understanding  of  the  parties  that  the  Utle  remained  In  pMntUF.  The  de- 
fendants failed  to  tt^e  the  ice  away  in  the  month  of.  Augnst,  as  provided  in 
the  contract  as  extended.  On  August  27,  1890,  the  plaintlfl  wrote  defend- 
ants as  follows:  "The  ioe  was  to  be  all  taken  before  1  Sept.  I  have  had  a 
great  loss  in  keeping  It  over  to  try  and  meet  you,  so  my  intendence  Is,  if  70a 
take  It  all  by  the  banning  of  Sept.,— any  In  the  first  ten  days,— to  naks 
only  25  cents  extra  on  whatever  be  taken  afto-  this  month  ssd  op  to  tlie  lOth 
Sept.  Please  let  me  know  if  you  accept  this  offer.'*  The  defendants  on  tba 
same  day  answered:  "As  to  paying  a  further  advancs,  would  eey  tiit  ova- 
ket  will  not  stand  it.   We  cannot  get  our  money  baxA  as  it  la,  and,  rather 
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than  pay  an  adrance,  would  prefer  nfter  you  load  the  boats  we  put  in  tblB 
montli,  that  you  sell  it  et8ewhei*e."  On  September4th  defendants  telegraphed 
to  plaintiff  as  follows:  "Please  wire  at  once  bow  many  tons  you  will  hare, 
and  whether  you  intend  to  lond  any  more  boats  than  those  there  now  at  Au- 
gust prices. "  On  September  7th  plaintiff  answered  as  follows:  "Will  call 
ttafse  four  at  August  figure,  and  balance  25  cents  extra,  providing  you  keep 
going  on  sending  boats."  Ott  SeptemberSth  defendants  answered  asfoltows: 
"All  right.  Ton  need  not  load  any  more  boiits  for  us,  as  we  cannot  pay  the 
advance.  Will  take  the  four  boate  loaded  and  now  on  the  way  at  August 
price."  To  which  the  plaintiff  on  the  same  day  replied:  "To  meet  yon 
friendly,  will  load  balance  of  Ice  at  August  price,'  providing  jrou  lake  it  by 
tbe  twenty  instant. " 

The  referee  found  "that  the  act  of  plaintiff  In  telegraphlngdefendants  that 
they  could  have  the  balance  of  the  icf  after  the  four  boat  loads  by  paying  25 
ooate  additional  per  ton,  providing  they  took  it  by  the  20th  of  September, 
amouated  to  the  expression  of  an  intention  to  refuse  to  deliver  said  balance 
at  the  August  prices  and  under  August  contract.**  The  above  condurion  of 
the  referee  Is  sustained  by  the  evidence  in  the  case.  I  am  unable  to  see  what 
right  idaintlfF  had  to  raise  the  price  of  loe  taken  in  pursuance  of  the  contract 
if  be  desired  to  hold  defendants  thereunder.  His  premier  course  was  to  oBw 
to  carry  oat  the  contract,  and  to  demand  the  performance  thereof  by  defend- 
ants. He  was  bound  to  do  this  before  he  could  treat  the  contract  as  rescinded. 
Mcniv.  ▼.  Betffioldtt  47  Barb.  674;  Faneher  v.  ffoodman,  29  Barb.  315. 
Vlser  plaintiff  rec^ved  the  telegmm  of  Seplember  4th  he  shonld  have  an- 
swereci'  showing  his  wllllngnees  to  deliver  the  ice.  He  could,  In  his  answer, 
have  clamed  that  he  expected  to  receive  such  damages  as  he  might  sustain 
on  aceonnt  of  the  delay  of  defendants  in  taking  away  ihe  ice;  and  he  eoald 
have  recovered  such  damages.  Datfton  v.  Rowland,  1  Daly,  446;  DthlH«t  v. 
Cor««it,9Abb.Plr.200;^^v.J2inafdo,55N.Y.664.  But,  Instead  of  taking 
thip  onnrse,  the  answer  of  plaintiff  to  defendants*  telegram  was,  as  toand  by 
the  referee,  a  refusal  to  carry  out  the  contract.  It  amounted  to  a  reselerion. 
Ho  proposed  to  subsUtnte  a  new  oontract  for  the  loe.  The  defendants  oonld 
'  l^ally  act  upon  his  refusal  to  perform  the  contract,  and  refuse  to  take  ttie  Ice 
at  93.50  per  ton.  They  were  not  compelled  to  enter  into  «  new  oontract. 
Flaintlfi  having  refused  to  deliver  tbe  Ice,  under  the  contract  defendants  were 
not  boana  t&  make  fixmal  demand*  or  tender  or  offer  money  to  the  plalntlfE. 
^nSersen  v.  AAsneood,  56  Barb.  66.  Also  platntifl*  as  tbe  referee  deter- 
mine!, refused  to  deliver  the  balanoe  of  tbe  Ice  ander  the  contract,  and  ttie 
defendants,  having  acted  upon  such  ref  osal,  and  sent  their  telegram  of  Sep- 
tember 8th,  were  not  bound  to  afterwards  take  euch  balanoe,  notwltiutand- 
ing  tbe  eulMeqnent  offer  the  plaintiff,  eontiUned  in  his  telegram  of  tbe  same 
day.  I  conolttde  tlmt  on  account  of  the  declination  of  the  plaintiff  on  Sep- 
tember 7tb  to  deliver  the  residue  of  the  loe  under  tbe  oontract  the  defendants 
are  not  liable  therefor.  As  to  that  portion  delivered  to  and  received  by  the 
defendants,  they,  having  consented  to  take  the  same  aftw  plaintiff's  telegram 
oC  the  7th.  are  liable  to  pqr  therefor.  Under  the  oontract  defendants  were 
Nearly  entitled  to  an  allowance  for  plalntUTs  Csllure  to  load  the  canal  boato 
within  24  boon,  m  provided  In  the  eontra^  The  judgment  should  be  ifr 
vaaadt  ud  a  new  trial  granted;  OMta  to  aUde  tbe  event  All  emcur. 
T.20N.T.8,no.l6^2 
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Nmubon  «.  Beown  et  <zZ. 

(Supreme  Court,  Cttmral  Term,  Fourth  DeparttnmL   IToTember,  180S.) 

L  BjM  JvDiOjajk.—QnaTiow  mot  at  Isbub— Riairr  to  Dowsb. 

In  Ml  acttoa  to  foreolose  a  mortgue  of  a  deoedent.  In  wU<rti  hia  wU0  did  mtn 
Mn.  tlie  latter  waa  aammoned.  but  cud  not  ^paar.  In  that  Mttoa  Uiara  WM  a 
flndn^  that  nnder  deoedanVs  wlU  tha  widow  waa  antttled  to  a  lite  eatiMa  lo  tha 
mortgaged  pramlaea.  In  addition  to  her  dower,  and  the  deorea  of  foradoaare  waa 
for  Mue,  Bubjeot  to  her  dower.  Held,  that  such  flnding  did  not  operate  in  her  favor 
in  a  lutwoQuent  Bait  for  her  dower  as  paramount  to  the  mortgage,  where  tlia  iaeoa 
waa  whether  the  derise  to  her  of  a  life  estate  was  inUaa  of  or  in  addition  tadowar. 

%.  Dsma  IK  Liao  or  Dowaa— Wai.T  OoifaTrttms. 

Testator  gave  to  his  wife  the  use,  looomeL  and  proflta  of  all  his  real  aetata  dar- 
ing her  natural  life,  *'to  be  enjoyed,  aooepted,  and  reoaiTed  by  bar  in  lien  of  dower, 
wd  in  addition  to  what  Interest  she  would  have  aa  dowress  if  this  devise  was  not 
ao  made  to  her.  *  Hield,  that  the  latter  words  ware  at  moat  meralT  deaoripciv^ 
and  were  oontiolled  \^  the  express  provision  that  tba  darlsa  waa  Ui  umi  of  dowar; 

Appeal  from  special  term*  Herkimer  coantj. 

Action  by  Jenette  Nelaon  agaloat  Boswell  E.  Brown.  Impleaded  with 
others.   From  a  jadgment  for  plaintiff,  defendant  Brown  (^)peal3.  BeTeised. 

Tbe  action  Is  broaglit  by  tlie  plaintiff,  as  the  widow  of  John  Nelson,  to  re- 
cover dower  in  273  acres  of  land  In  Herkimer  county,  of  which  John  Nelaoa 
died  seised.  Thedefense  Is  tb»t  Kelson  left  a  will,  in  which  he  made  a  prorl- 
alon  for  bis  wife  in  lieu  of  dower,  which  she  has  accepted.  It  was  dnUded  at 
speolal  term  that  tbe  plaintiff  was  entitled  to  reoover,  and  commisaionos  for 
admeasaiemant  were  appointed.  Upon  their  iqwrt  final  Judgment  wm 
tered. 

Argued  before  Hardih»  F.  J.,  and  Martin  and  Merwdi,  JJ. 
B.  W.  Patrie,  for  appellant.    0.  J,  Palmer,  for  respondent. 

MntwxH,  J.  John  Nelson  died  on  the  2ad  March.  1889.  leaving  m  will, 
which  is  dated  December  16.  1875.  and  three  codieUs  thereto  attached,  which 
are  dated  Febrnary  1, 1881,  May  28. 1881,  October  81, 1881.  Tbe  wiU  and 
codicils  wne  duly  proved  on  July  1,  1889.  By  the  flrst  clanae  of  tbe  will  the 
tcBtator  i^pQlnted  his  wUo  and  bis  son  6«o^  bit  exeeatois,  and  dlncted 
tbem  to  pay  all  bis  debts.  The  second  clause  was  as  follows:  **!  her^ij  de- 
vise and  bequeath  unto  my  beloved  wlie,  Jenette  Nelson,  the  use*  iaoome, 
pioAts,  note  and  profits  ct  all  my  real  estate  during  ber  natural  life,  to  be 
eoj<qred,  accepted,  and  received  by  ber  in  lieu  of  dower,  md  in  addition  to 
what  interest  she  would  have  as  dowress,  if  tida  devise  was  not  so  made  to 
ber."  By  the  third  clause,  his  bod  Qeorge  was  given  the  fee  of  a  farm  of  326 
aorea,  "to  be  taken,  held,  and  received  by  bim  after  the  death  of  ins  mother, 
and  the  termination  of  her  Hfe  estate  therein,  as  before  given  and  devised." 
By  the  fourth  clause  the  testator  devised  a  farm  of  about  ^75  acres,  called  the 
"Caiurobill  Farm,"  to  a  trustee,  in  trust  for  his  son  Walter  and  his  diUdran, 
the  trustee  to  have  poaseaaion  at  the  death  of  the  testator'a  wife.  He  then 
gave  pecuniary  legacies  to  the  amount  CIO.OOO.  to  be  paid  from  tbe  pemonal 
property  if  anfflcient.  and  any  deficiency  to  be  a  charge  upon  tbe  lands  given 
in  fee  to  Qeorge  Nelson,  and,  if  tbe  personalty  waa  more  than  enougb  to  pay 
the  debta  and  legacies,  the  balance  blie  testator  gave  b>  hia  wifis.  By  the  last 
clause  he  gave  to  his  wife  a  life  estate  in  the  house  and  lot  owned  by  him  in 
Little  Falls,  and  at  her  death  devised  the  same  to  his  grandchildren.  By  the 
first  codicil  he  devised  to  his  son  George  the  half  of  the  Devendorf  brm  be 
bad  that  day  purchased,  charging  it  with  the  payment  of  certain  sums  for  tbe 
benefit  of  his  grandchildren.  The  second  codicil  related  to  the  stock  on  tbe 
Churchill  farm.  By  the  third  codicil  he  made  provision  for  the  payment  from 
bia  personal  pn^r^  of  tbe  balance  of  the  purchase  money  of  tba  half  of  tbe 
Devendorf  brm. 
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On  the  5th  Janaary*  1834,  John  N'elson  executed  and  deltreied  to  Jacob  A. 
GbnrchiU  a  mortgage  on  the  Gburchill  farm  in  the  sum  of  •10,000,  pajable 
within  Are  years.  The  plaintiff  did  not  sign  this  mortgage.  It  was  recorded 
on  January  11. 1884,  and  on  the  23d  February,  1889»  was  duly  aaslgned  to 
I^titia  Howard,  who.  in  March,  1890,  commenoed  in  the  supreme  court  an 
action  for  its  foreclosure.  The  pHrties  defendant  in  that  action  were  Church- 
ill, who  had  guarantied  the  mortgage,  the  present  plaintiff,  and  the  truatee, 
aud  those  intareated  in  the  trust  under  the  will  of  Jolin  Nelson.  In  the  com> 
plaint  BO  reference  was  made  to  the  rights  of  Mrs.  Nelson,  except  tbe  general 
allegation  that  >be  d^endants  other  than  Churchill  "have  or  claim  to  have 
soma  iiUerest  In  or  li«n  upon  the  said  mortgaged  premiaes,  or  some  part 
thereof,  which  interest  or  lien,  if  any,  has  accrued  subseqaently  to  the  lien  of 
the  said  mortgage. "  Judgment  was  demanded  in  the  usual  form  in  foreclo- 
sure. Mis.  Nelson  was  served  with  the  summons  and  complaint,  but  did  not 
appear  or  answer.  The  other  defendants,  except  Churchill,  a[^»eared  and 
answered,  denying  the  execution  of  the  mortgi^  aud  alleging  that  John 
Nelson  was  at  the  time  of  ansound  mind,  and  that  thers  was  no  oonsida»> 
tion  for  the  mortgage.  The  Issues  so  joined  were  brought  to  trial  at  special 
term,  December.  ItSEH).  and  were  decided  in  favor  of  the  plaintiff  therein,  and 
the  usual  judgment  of  foreclosure  was  wdered.  One  of  the  Hndiogs  of  fact 
in  the  decision  was  "tiut,  under  and  by  virtue  of  the  last  will  and  testament 
of  said  John  Nelson,  deceased,  the  defendant  Jenette  Nelson  is  entitied  to  a 
life  estate  in  the  mortgaged  premises,  in  addition  to  her  dower  therein,  as 
widow  of  said  Jolin  Nelson,  deceased."  One  of  the  conclusloos  of  law  was 
that  "the  plaintiff  is  entitled  to  the  uaual  decree  of  foreclosure  and  sale  against 
all  the  defendants,  subject  to  the  dower  of  the  defendant  Jenette  Nelson." 
Tbe  judgment  that  was  entered  provided  that  the  premises  be  sold  "subject 
to  the  dower  therein  of  the  defendant  Jenette  Nelson.  **  Upon  this  judgment 
a  sale  was  made  on  tbe  7th  March.  1891.  by  tbe  referee  named  therein,  and 
the  premises  were  bid  off  by  L^tta  Howai^  for  $10,850.  In  his  report  of 
sale  the  referee  states  that  he  sold  the  mortgaged  premises,  but  nothing  is 
stated  as  to  whether  or  not  he  sold  subject  to  the  dower  of  Mrs.  Nelson,  nor 
Is  there  anything  atatedon  that  subject  in  tbe  deed  given  by  th6  referee  to 
tbe  purchaser.  In  terms  the  deed  conveys  "all  the  right,  title,  and  interest 
of  John  Nelson  as  the  same  vested  in  him  on  the  11th  day  of  January,  18S4." 
The  report  of  sale  was  duly  conQrmed  on  14th  March.  1891.  On  the  20tb 
April.  1891,  Letitia  Howard,  by  quitclaim  deed,  conveyed  the  premiaes,  and 
all  her  right,  title,  and  interest  therein,  to  the  appellaot,  Boswell  E.  Brown. 
In  this  deed  no  reference  Is  made  to  the  foreclosure  deed  or  to  the  dower  right 
of  Mrs.  Kelsou.  Nelson,  at  bis  death,  was  tbe  owner  of  the  real  estate  re- 
ferred to  in  the  will  and  the  firat  codicil,  and  there  was  no  incumbrance  on 
any  of  the  lands  except  the  mortgage  above  referred  to.  At  his  death  the 
plaintiff  took  possession  of  all  the  property  left  her  by  the  will,  and  has  sinqe 
then  had  tbe  use  of  all  the  real  estate,  except  that  upon  tbe  20th  April,  1^1, 
the  defendant  Brown  took  possession  of  tbe  Churchill  fiirm  under  the  deed  to 
him  from  Letitia  Howard.  The  present  action  to  recover  dower  io  that  farm 
was  commenced  on  22d  June,  1891. 

The  questions  upon  this  appeal  are  (1)  whether  the  defendant  Brown  Is 
estopped  by  tbe  provision  In  the  foreclosure  judgment  from  denying  the  right 
of  the  plaintiff  to  recover  dower,  and,  if  not,  then  (2)  whether  the  provision 
in  the  will  is  in  lien  of  dower. 

1.  In  tbe  foreclosure  action  the  widow  did  not  appear.  There  was  no  is- 
sue upon  tbe  subject  of  her  dower.  A  judgment  against  her  in  such  a  case 
would  Dot  bar  her  paramount  right,  if  she  bad  one.  Ooumpauffh  v.  Wing,  12 
Wkly.  Dig.  566;  Lewis  v.  Smith.  9  N.  T.  502;  Merchant  Bank  v.  Thomaon, 
55  N.  T.  7;  Poynv.  ffrant,  28  Hun,  184.  In  tbe  JTersAanto' Banft  Cow  it  is 
siUd:  "A  pemmoMmlng  dower  tty  title  paramount  to  the  mortgage  OMinot 
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bebrongbt  Into  eonrt  !o  such  a  sntt  to  contest  the  validity  of  dower.  Tbe 

position  is  tbe  same  as  if  she  had  not  been  made  u  pnrtj  to  the  foreelosnre 
action.**  If  the  judgment,  had  it  been  against  the  platntlflt  would  not  hare 
barred  her  right,  she  cannot  claim  it  to  be  a  bar  in  her  favor.  The  operatioo 
of  flstoppelB  moat  be  mutual.  Freetn.  Judgm.  §  159;  1  Greenl.  £v.  §  524; 
Brotoer  v.  Botoen,  1  Abb.  Dec.  219;  Van  Camp  v.  Fotoler,  (Sup.)  16  N.  T. 
Supp.  281,  affirmed  133  N.  T.  600,  30  K.  E.  Bep.  1147.  How  the  andingoa 
the  subject  came  to  be  made  in  the  foreclosure  action  does  not  appear.  J^ide 
from  the  provision  in  the  flodingsand  judgment, there  is  nothing  in  thecoe 
that  estops  the  appellant  from  denying  plaintiff's  claim.  The  will  la  set  out 
by  plaintiff  In  her  complaint.  The  foreclosure  procefedings  are  also  therein 
referred  to  ns  indicating  tbe  position  of  the  defendant  Brown,  bat  there  is  no 
allegation  or  claim  of  any  estoppel.  As  the  case  stands,  we  think  that  none 
is  shown  to  exist  available  to  the  plaintiff  in  this  action. 

2.  Bid  the  testator  intend  to  give  his  wife  the  use  for  life  of  all  fala  real 
estate  In  lieu  of  dower,  or  in  addition  to  dowerP  This  is  to  be  d^rmlned 
from  the  will  itself,  and  such  surroundiog  circumstances  as  may  be  property 
taken  Into  account.  He  was  apparently  then  the  owner  of  two  farms  and  a 
house  and  lot.  He  was  70  yeara  old.  and  was  married  to  plaintiff  In  1829. 
By  the  clause  In  question  there  Is  a  very  definite  devise  In  lieu  of  dower,  but 
the  expression  is  added:  "And  in  addition  to  what  Interest  she  would  hare 
as  dowress  if  this  devise  was  not  so  made  to  her."  Does  this  destroy  tlie 
effect  of  the  absolute  expression  just  preceding?  The  last  expression  carries 
the  idea  that,  as  tbe  devise  is  made  In  the  form  It  is,  the  widow  gets  nothing 
as  dowress,  l^ut  that  she  will  in  fact  get  a  greater  intt* rest  than  her  dower 
would  be.  In  this  view  the  latter  expression  may  be  deemed  a  statement  of 
the  nature  or  extent  of  the  gift,  and  in  that  way  a  meaning  be  given  to  it 
not  inconsistent  with  the  words  "In  lieu  of  dower.**  The  contention  of  the 
plaintiff  would  require  us  to  disregard  entirely  the  expression,  "to  be  en- 
joyed, accepted,  and  received  by  her  in  lieu  of  dower."  This  shonld  not  t>e 
done,  unless  the  Intent  of  the  testator  very  clearly  appears  to  that  effect.  An 
express  and  positive  devise  cannot  be  controlled  by  sutnequent  ambignoas 
words.  2  Wms.  Ex'rs.  (6th  Amer.  Ed.)  1168,  note  m,  rule  12.  A  devise  of 
a  life  estate  in  the  whole  in  addition  to  dower  is  unusual  in  Its  character, 
and  there  is  nothing  in  the  present  case  to  indicate  that  the  testator  had  any 
reason  to  make  a  devise  in  that  form,  or  that  would  make  such  a  devise  prob- 
able. In  the  cases  apparently  relied  on  by  the  plaintiff  there  were  no  express 
words  stating  the  devise  to  he  in  lieu  of  dower.  In  this  case  it  seems  to  me 
that  It  cannot  be  said  that  there  is  any  intention  to  abrogate  the  force  of  tbe 
express  provision,  and  that  the  subsequent  words  at  most  were  Intended  only 
as  descriptive  of  what  had  already  been  given.  It  follows  that  the  plaintiff 
cannot  recover  dower,  as  it  is  conceded  ttiat  she  accepted  the  provision  and 
devise  made  for  her  by  the  will. 

Judgment  reversed,  and  a  new  trial  ordered;  costs  to  abide  tlw  aTsnk 

Uixim,  J.«  oononrs.  Habdim,  P.  J.,  not  acting. 


OUTTBRSON  e.  Fonda  Laks  Fafkb  Ock 
{Supreme  Court,  Qmeral  Term,  Fovrfh  DepanmmU  Kovaniber.  UMi) 

I.  BsToraaL— Olum  aoaihst  Oobpobation. 

Where  plaintiff  traDBferrod  bis  stock  In  defendant  oompanr  to  one  &,  under  aa 
agreement  between  them  that  plaintiff  was  to  be  Indenuufiea  agalnat  all  dabto  of 
the  oompanr,  a  list  of  which  was  to  be  furnished  on  or  before  the  date  Vt  the  tnaa- 
far,  bat  denndaot  was  not  a  par^  to  the  agreaman^  and  the  UM  fon^ttsl  1(7 
■lamtllt  MBitted  a  debt  owed  oj  oefendaat  'nmsynj  le  hia,  ha  ts  Ml  •Btopvia 
SNMn  reooverlag  anoh  debt  from  the  oompan^. 
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9.  CoBPim*nom— Bifnx>TicBHT  of  OFnosBs. 

Wliere  the  trustees  of  a  eoiporatlon  at  a  r^tar  meetlDg  flldot  a  treMnrer  of 
•aoh  oorporation,  and  make  a  verbal  agreenMBt  to  allow  taint  a  oartida  amount  as 
aalary,  sneb  affraement  will  bind  the  oorporatlon  though  there  la  no  written  reao- 

lution  thereof  entered  In  the  minutes. 

Bm  8Ain— Spboui.  Sbbtiobs  or  Oiticbbs. 

The  fact  that  a  person  la  an  officer  of  a  corporation  will  not  prevent  hla  recovery 
of  oompenntlon  for  services  performed  outside  of  his  offlolal  duties:  and.  If  tM 
draumstanoes  are  auoh  as  to  anthoriie  the  Inferenoe  that  he  was  empioyad  Ity  the 
owporatioB  to  perform  such  duties,  he  la  entitled  to  reoover  therefor. 

4.  ArPBAl^WuOHT  OF  SVIDEKOX. 

A  oourt  will  not.  on  appeal,  disturb  the  finding  of  a  refarae,  If  thera  la  aoma  art 
denoe  to  support  the  finding. 

Appeal  from  judgment  on  report  of  referee. 

Action  hj  James  T.  Outteraon  against  the  Fonda  Lake  Paper  Company  to 
recover  money  due  faim  for  services  to  defendant.  From  a  judgment  for 
pl^ntiCf,  defendant  appeals.  Affirmed. 

In  tba  oomplaint  there  are  three  counts.  In  the  Arat  it  Is  alleged  that  the 
defendant  is  indehted  to  plaintiff  In  the  sum  of  8346.09  for  a  balance  due  to 
the  plaintiff  from  the  Fonda  Lake  Pulp  &  Paper  Company,  which  the  defend- 
ant assumed  and  aj^reed  to  pay.  In  the  second  it  la  alleged  that  plalntifT,  on 
or  about  December  15. 1888»  was  duly  elected  treasurer  and  manager  of  de- 
fendant, and  from  that  time  performed  the  duties  of  such  positions  until  Oc- 
tolwr  1.  Iim9,  wlien  he  resigned,  and  was  duly  elected  president,  and  that  he 
perfonned  the  duties  of  president  and  financial  manager  to  October  1,  1890; 
that  defendant  agreed  to  pay  him  for  his  services  as  treasurer  and  manager 
«t  the  rate  of  81,000  a  year,  and  that  his  salary  as  president  should  be  at  tlie 
rate  of  8200  a  month,  and  that  his  services  were  worth  such  sams;  that  dur- 
ing that  time  plaintiff  made  divers  advances  to  the  defendant  in  money  or 
protierty.  and  received  divers  sums,  and  the  balance  on  such  account,  includ- 
ing said  services,  was  81*6b5.30.  In  the  third  count  it  is  alleged  generally 
that  prior  to  October  1, 1890,  there  were  divers  dealloga  between  plaintiff 
and  defendant,  and  that  on  or  about  October  1,  1890,  there  was  an  ac- 
counting between  them,  and  a  balance  found  due  plaintiff  of  82,031.39. 
Judgment  was  demanded  for  that  amount.  The  referee  allowed  the  plaintiff 
the  item  of  8346.09;  also  the  sum  of  8791.63  for  salary  and  services  as  treas- 
urer from  December  15. 1888,  to  October  1,  1889;  the  sum  of  82,146.66  for 
salary  and  services  wliile  president  from  November  9.  1889,  to  October  1, 
1890;  and  the  sum  of  81*626.62  for  divers  moneys  and  expenses  paid  and  ad- 
vanced; and  charged  the  plaintiff  with  moneys  received  to  the  amount  of 
»3. 133.37.  That  left  a  balanee  due  plaintiff  of  81*777.63.  for  which  judgment 
WHS  ordered. 

Argued  before  Hardin,  P.  J.i^  and  Martin  and  Merwin,  JJ. 
Henry  Punellt  for  appellant.   F*  B*  FitaJter  and  WaUon  M.  Rogers,  for 
respondent. 

Merwin,  J.  The  contest,  here  Is  over  tho  allowance  to  the  plaintiff  of  the 
debt  originally  against  the  partnerahip.  and  of  the  items  for  services  of  plain- 
tiff while  he  was  treasurer  and  president  of  the  defendant.  It  appears  ttiat 
in  1887  the  plaintiff  and  three  others  formed  a  copartnership  under  the  name 
of  the  Fonda  Lake  Pulp  &  Paper  Company,  for  the  manufacture  and  sale  of 
wood  pulp.  This  continued  until  December  12,  1888.  when  the  defendant 
was  duly  incorporated;  the  incorporators  and  trustees  being  the  same  persons 
who  composed  the  partnership.  The  capital  stock  was  855.000.  of  which  880,- 
OOO  was  Issued  to  the  incorporators  for  the  real  estate  and  plant  of  the  part- 
nership. Jtosiab  E.  Stone  was  dected  president,  and  the  plaintiff  was  elected 
treasurer,  and  by-lftws  were  adopted,  which  provided,  among  oUier  things, 
that  the  treasurer^  subject  to  the  coiitnd  of  the  trustees,  should  have  charge 
«f  the  funds  of  the  company,  hire  and  discharge  such  agents  and  servants  as 
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the  btutneas  of  the  company  should  reqaire,  and  have  the  general  mao^e- 
ment  of  the  business  and  affairs  of  the  company.  At  the  meetlDg  at  which 
plaintiff  was  elected  treasurer  it  was  agreed  by  the  trustees  that  the  plaintiff 
should  receive  a  salary  of  81^000  a  year  for  bti  services,  but  no  resolatioa 
to  that  effect  was  passed  or  entered  In  the  book  of  minutes.  Thereafter  the 
plaintiff  performed  the  duties  of  treasurer  and  manager  from  December  15. 
18B8,  to  October  1,  18S9.  At  the  latter  date  Charles  Lennig  purchased  and 
paid  for  14,000  of  the  stock  of  defendant,  and  Em!l  Sohalk  sabscribed  for 
$12,000  of  the  stock,  which  was  issued  to  him,  but  not  fully  paid  for.  Len- 
nig also  made  a  loan  to  defendants  of  $21,000  upou  a  mortgage  on  Ita  real  es- 
tate and  plaut.  Thereupon,  at  a  meeting  of  the  stockholders  and  truatoeson 
October  9,  1889,  Schalk,  who  was  the  agent  of  Lennig*  was  elected  a  tmstee. 
and  plaintiff  resigned  as  treasurer,  and  i^chalk  was  elected  in  hrs  plaoa.  At 
a  similar  meeting  on  November  9,  1889.  Stone  resigned  as  president,  and  the 
plaintiff  was  elected  in  bis  place,  and  served  as  such  from  that  data  to  Octo- 
ber 1,  1890.  During  this  time  the  plaintiff  supervised  the  manufacture  of 
pulp,  tlie  construction  of  a  paper  mill,  and  the  manufactore  of  paper  therein 
after  the  same  was  constructed,  and  bad  the  general  management  of  d^end- 
ant's  business  at  the  pulp  and  paper  mill.  These  services,  the  referee  finds, 
were  outside  of  bis  oSlcial  duties  as  president,  and  were  of  the  value  of  $200 
a  month.  The  referee  also  finds  that  these  services  were  not  intended  to  be 
gratuitous,  and  were  rendered  and  performed  with  the  knowledge  and  coneent 
of  the  defendant.  This  finding  is  not  excepted  to.  On  the  3d  September, 
1890,  the  plaintiff,  representing  300  shares  of  the  stock  of  the  defendant,  and 
being  all  that  were  issued,  except  those  held  by  Lennig  and  Scbalk.  made  an 
agreement  with  Lennig,  by  which,  for  a  certain  price,  he  agreed  to  transfer 
to  Lennig,  on  or  before  October  10th,  aSl  the  stock  he  represented.  In  this 
agreement  was  the  following  clause:  **At  the  time  of  tbe  transfer  of  said 
stock,  said  Fonda  Lake  Paper  Company,  or  its  successors,  shall  indemnify 
said  stockholders,  whose  stock  is  hereby  contracted  to  be  sold,  against  the 
debts  of  said  company,  a  list  of  which  is  to  be  made  np  on  or  befbre  the  10th 
day  of  September,  1890."  The  list  of  debta  that  was  furnished  by  plaintiff 
under  this  provision  of  the  agreement  did  not  contain  the  debt  or  debts  he 
now  sues  for,  and  the  defendant  therefore  claims  that  the  plaintiff  is  now  es- 
topped from  asserting  the  existence  of  such  indebtedness.  This  defendant 
did  not  execute  that  agreement,  and  was  not  a  party  to  it.  Besides,  ft  Is 
clear  from  the  evidence  that  Schalk,  the  i^ent  of  Lennig  and  Uie  treaBarer 
of  defendant,  knew  then  of  the  plaintiff's  claim  tor  services,  and  knew  tint 
there  was  an  unsettled  account  between  the  plaintiff  and  tbe  defendant,  and 
tbe  hoaki  showed  that  a  part  of  that  account  was  the  Item  of  $346.09,  which 
on  the  21st  December,  1889,  had  been  entered  In  the  account  of  plainUff  with 
the  defendant,  and  In  the  account  of  the  partnership  with  the  defendant, 
upon  the  books  of  the  defendant  It  the  plaintiff,  in  bis  dealings  with  Len- 
nig, misrepresented  as  to  thtf  extent  of  tbe  debts,  or  said  nothing  aboot  his 
own  claims,  it  would  not  be  the  basis  for  an  estoppel  here,  although  It  might 
be  evidence  on  the  subject  of  the  existence  In  fact  ot  the  daim.  We  think 
that  an  estoppel  is  not  shown. 

Coming,  then,  to  the  claim  of  tbe  plaintiff  on  the.partnership  debt,  there  Is 
no  doubt,  upon  the  evidence,  that  the  partnership  owed  the  plalndff  that 
amount,  and  the  plaintiff  had  authority  from  the  partnership,  so  fsr  na  tt 
was  concerned,  to  enter  it  in  the  account  kept  between  tbe  d^endant  and 
the  partnership,  and  provide  for  its  payment  out  of  any  funds  that  ttie  defend- 
ant had  belonging  to  the  partnership.  Upon  the  formation  of  the  defeodanL, 
stock  Bupplies  of  the  partnership  to  tbe  amount  of  $1,605.39  were  transfemd 
by  the  partnership  to  the  defendant,  and  credit  given  to  the  partnership  there- 
for upon  an  account  then  opened  with  the  partnerahlpon  the  books  of  defend- 
ant.  Thereafter  the  defendant,  from  time  to  time,  collected  accounts  b^ng> 
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ing  to  the  partnenhip,  and  gwe  it  credit  tberefior  on  the  aooount,  and  ulso 
paid  debts  of  the  partnership,  and  charged  theai  in  tlia  account.  This  course 
•f  pioeeeding  oentinued  until  December  21. 1889.  when  the  item  of  9346.09 
was  credited  to  the  defendant  In  the  partnenhip  account,  and  charged  to  de- 
fendant and  credited  to  plaintiff  In  his  individual  acoount.  No  further  en- 
tries seem  to  have  been  made  in  the  pHrtnorsblp  acoount,  and.  as  it  then 
atood,  there  was  a  balHn(*e  due  the  defendant  thereon  of  9513.99.  This  re- 
mained until  the  time  of  the  sale  and  transfer  to  Lennig  by  plaintiff  of  the 
stock  owned  or  vepresented  bj  him  in  the  defendant.  It  was  then  paid  by 
plaintiff  to  defendant,  It  being  received  by  the  treasurer,  Schalk.  in  the  de- 
duction of  so  much  from  the  purchase  price  of  the  stock  transferred.  TSo 
qnestion  then  seems  to  hnve  been  made  as  to  the  correctness  of  the  account 
on  the  books  between  the  partnership  and  the  defendant.  Nor  is  any  ques* 
tion  now  made  as  to  the  correctness  of  the  charges  made  in  that  acoount  to 
the  defendant.  It  must  therefore  be  assumed  tiiat  the  defendant  has  re- 
ceived f  ands  oi  the  pnrCnerahip  sufficient  for  tlie  payment  of  all  the  ituns  for 
which  it  has  received  credit,  and  that  in  the  settlement  of  that  aocnunt  it  haa 
reoeivad  ccadit*  among  others,  for  the  item  in  controversy.  It  thereforrcan- 
not  comidain  that  plaintiff  has  been  credited  with  this  item  in  his  acoount 
with  tbe  corporation.  That  Is  the  only  way  it  hits  paid  it  to  the  partnership. 
It  is  in  fact  part  of  the  account  that  seems  to  have  been  running  between 
plaintiff  and  defendant  up  to  the  time  he  left  its  employment.  It  is  nut  im- 
portant whetber  the  ofllcers  now  representing  the  defendaot  knew  of  this 
particular  entry.  It  bad  the  money,  and  the  item  has  not  been  paid,  except  as 
it  was  entered  at  a  credtt  to  plaintiff  in  his  account.  I  see  nodetense  to  this 
claim  of  plaintiff. 

The  question  whether  the  plaintiff  should  be  allowed  his  claim  for  salary 
as  treasurer  of  defendant  depends  on  whether  a  verbal  agreement  by  tbe  trus- 
tees, at  the  meeting  at  which  plaintiff  was  elected  treasurer,  tliat  be  should 
have  a  salary  at  the  rate  claimed,  should,  in  the  absence  of  a  written  resolu- 
tion entered  on  the  minutes,  bind  the  corporation.  It  has  been  held  that  in 
such  a  case  tbe  corporation  would  be  bound.  Sheridan  Sleetric  Light  Co*  v. 
Chatham  Nat.  Banh,  (Sup.)  5  N.  Y.  Supp.  MeUedge  T.  Iron  Co^h 
Cush.  179;  Ang.  8c  A.  Corp.  §  284.    It  should  be  so  held  here. 

Tbe  main  question  in  this  case  is  ovf^r  the  services  of  plaintiff  while  he  was 
president.  Without  that,  there  is  a  balance  against  him,  although  no  coun- 
terclaim is  set  up.  The  referee  has  found,  upon  sufficient  evidence,  that  the 
services  which  plaintiff  performed  during  tliis  time  were  outside  his  official 
duties  as  president;  in  fact,  under  the  by-laws,  tiie  duties  of  the  president  aa 
such  were  merely  nominal.  It  is  also  found  that  the  services  were  not  in- 
tended to  be  gratuitous,  and  were  rendered  with  the  knowledge  and  consent 
of  defendant.  What  he  did  was  necessary  to  be  done  in  the  extended  busi- 
ness of  tbe  corporation.  There  is  evidence  tending  to  show  that  he  was  em- 
ployed by  Mr.  Sch^k,  the  treasurer,  who  had  authority  to  employ  such  agents 
and  serrants  aa  the  business  of  the  corporation  should  require.  If  the  serv- 
ices were  outside  of  his  uftlcial  d  uties.  and  he  was  actually  employed  by  the  cor- 
poration, or  the  circumstances  were  such  as  to  authorize  the  inference  of  an 
actual  employment  by  the  corporation,  tbe  fact  that  plaintiff  was  an  officer 
would  not  prevent  his  recovery  of  compensation.  Jackson  v.  Railroad  Co., 
2  Thomp.  &  C.  658t  affirmed  58  N.  Y.  623;  Talcott  v.  MantifactuHriff  Co., 
11  Wkly.  Dig.  141;  Barril  v.  Water-Proojinff  Co.,  (Sup.)  2  N.  Y,  Supp.  758. 

The  conclusion  is,  I  think,  warranted  in  this  case  that  the  plaintiff  was 
entitled  to  compensation.  There  was,  however,  no  agreement  as  to  the 
amount  that  was  binding  upon  the  corporation.  It  seems  to  have  been  so  un- 
derstood by  plaintiff.  Evidence  was  given  upon  both  sides  as  to  the  value 
<ME  Uie  swTlces.  The  referee  found  them  to  be  worth  at  the  rate  of  4Q00  a 
month.  There  was  evidence  tending  to  show  the  value  to  be  at  that  flgnre. 
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and,  while  I  tbiok  tlie  amonat  as  allowed  was  large,  I  am  not  prepared  to 
saj  that  we  hare  any  right  ta  interfere. 

Our  attention  is  called  to  a  number  of  exceptions.  Wa  hare  ezamlaad 
them,  but  And  nothing  that  would  jastify  a  reversaL 

Judgment  affirmed*  with  costs.   All  concur. 


WiLLiAMB,  Appellant,  v.  Hats,  Bespoodent. 

(Suprenw  Court,  Oeneral  Term,  Ftrnt  DepaatmenL  KonmlMr  18^  1Ml> 

Appeal  from  dronit  court,  New  Tork  county. 
AcOon  by  Paul  Williams  afalnBt  WUliam  Hb;b. 
For  former  reporta,  see  S  bC.  T.  Supp.  606,  067. 
Argued  before  Vm  Brdst.  P.  J.,  and  O'Bbisn  and  LAvaiHoa,  JJ. 
Oeorge  A.  BltuHt  for  appellant,  ffoodrfeh,  DeaOy  <lt  OoodHoht  (John  A.  DtaSg  aad 
WUikm  W.  Ooodridii  ot  ooanael,)  for  respondent. 

VakBruht,  P.J.  In  Tlewof  thedlsposltlon  made  by  the  court  of  appeals  In  tbe  case 
of  Haya  T.  Jnsumnce  Co.,  127  N.  Y.  6S6,  28  N.  E.  Kep.  254,  where  the  same  qneattona 
now  presented  seem  to  have  been  before  that  ooart.it  does  not  seem  neoeasaEy  to  dis- 
euss  the  points  n^sed  by  tiieooansei  for  tiie  appellant*  The  Indgment  and  orders 
pealed  from  shoold  be  afflrmed,  with  costs.  All  ooocnx. 


National  Pabk  Baits  or  Naw  Tork,  Appellant,  v.  Ooddaks  et  at..  Respondents^ 

(Supmne  Court,  OenertU  Term,  Firtt  Department.  November  18, 18Q>.) 
Appeal  from  spetdal  term,  New  York  ooun^. 

Action  by  the  National  Park  Bank  of  New  York,  an  attaohing  oreditor  of  LevrBroa. 

Jk  Co.,  against  Warren  N.  Goddard  and  others,  some  of  the  defendants  being  attaching 
creditors  of  the  said  Levy  Broa  &  Co.,  and  the  others  being  replevin  snltors  olalming 
in  replerlu  the  same  goods,  to  try  the  rights  of  Uie  rarlons  claimants  to  tba  goods  aft- 

taobed. 

For  former  reports,  see  16  N.  T.  Bupp.  848  ;  20  K.  T.  Bnpp.  400, 6SL 

Argued  before  CBribn  and  Barrrtt,  JJ. 

Horwiiz  A  Hershfield.  (Ouo  HarmUx,  at  counsel,)  for  qqpdlaak  Lamtd,  Wmrm 
ds  KwiVP^  for  respondents. 

Fn  CoBUiL  Order  afOrmed,  with  oosts  and  dlabnrsementi. 


Ubtoalf,  Appellant, «.  Dsl  V^au.b,  RMpondent,  et  oL 

(Supreme  Court,  Oeneral  Tsrm,  .F>trtt  I>epartTnent  November  IS,  ISM.) 

Aotion  by  Samuel  Or.  Metcaif ,  as  receiver  of  the  pn^erty  of  Joao  F.  Havarrok  sgsinsi 
Jose  A.  Del  Valle  and  others. 
For  former  report,  see  19  N.  Y.  Snpp.  10. 
Argued  before  Vas  Bbvht,  P.  J.,  and  O'Banx,  J. 
C.  A*  MvTphey,  for  appellants  «f.  O.  A  £.  S.  Hulse^  for  ra^uideiit. 

Pbb  Cubiak.  We  think  that  the  judgment  should  be  afflrmed  upon  the  opinion  of 
Hr.  Justloe  Aitdrbws,  (19  N.  Y.  Supp.  lO.)  banded  down  upon  the  previous  upesl  la 
tlito  action,  whiob  opinion  this  court  adopta  for  the  purposes  of  this  vpoaL  The  Jnd^ 
ment  should  be  affirmed,  with  oosta. 


ICissiOH,  Bra,  ot  Hohbuebs  CHtLDanr,  Bespondant,  ft  Caoirur,  AppeUant 
(Supreme  Cauirt,  OenertU  Term,  Second  ITeportment.  Jnly  88, 1888.) 
Action  \)j  the  Uisslon  of  the  Immaculate  Virgin  for  tlie  Protection  of  Homeless  and 
Destitute  Children  in  the  City  of  New  York  against  Michael  Ctonln. 
Reargument  ordered  on  aoconnt  of  division  of  opinion. 


Pabshall,  Bespondent,  ih  New  York,  L.  B.  ft  W.  B.  Co.,  Ai^ellaatb 

(Su-prem«  Court,  Oeneral  Term,  Second  DepartmenU  July  83, 1891) 

AotiOD  by  Annie  J.  ParshaU.  administratrix,  eta,  agidnst  tiie  New  York,  Lake  Kito 
ft  Westeni  Railroad  Company. 
Beaxgnmant  ordered  on  aoooust  of  divlsioa  of  opinion. 
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Mmamuaa*,  Ai^allanV  v.  Ouni,  Baq^ondonk 
ffiuipmm  Oewrt,  Omural  Tmtn,  3Mnl  DtpartmmtL  fltpttnlur  U,  IMii) 

AeUon     Jolm  P.  Blaenlord  against  David  H.  Clnm. 

Aivoed  beftnre  Katham,  F.  J.,  and  Puthui  and  Hsbbick,  JJ. 

Ko  o^BloiL  Motion  to  Ht  Hide  def  aolt  grantad  npoo  pnrment  of  981^  arvitmeni  Um, 
«Bd  ClOiooit  of  DMOon,  with  printing  dlsbniMmenth  jJlecmoa&  8M*Jf.  T.  flwip. 
UB;  UV.  T.  Snpp.  IMS. 


Fbofu  ee  ret  Woonra,  Baapondent,  v.  U&an,  Kajror,  Appellant. 

(Supreme  Cottrt,  Om^rxil  Term,  Third  DepartimatU.  September  14, 1888.) 

AppUoatdon  for  mandamuM  by  Benjamin  W.  Wooster  against  Bdmid  A.  KalMr,  n 
«»or  of  Albany. 

Argued  before  IC&tbui,  P.  J.,  and  Potnui  and  HnsBioK,  JJ. 

No  opinion.  Uottoitooonmot  ded^on  bjgnatln«  nlater  eoati,  gnsMl  8m  If 


HSWRT  V.  Cm  VXUMt 

{Bmprtme  Court,  Oeneral  Term,  TMrd  DepartmmU.  September  14*  18BS.) 

Aetton  br  Daniat  a  Hewitt  against  tbe  Ci^  MUls. 

Atsned  before  Matuh.  P.  J.,  and  Putitam  and  HnmoK,  JJ. 

No  amnion.  Motion  to  dismiss  appeal  denied,  with  $10  oosts. 


Paona  er  nl.  Soaa  A.  Bon9LixA*B  Son  Co. «  Wmou,  OomptroHar. 
<  fltaprme  Court,  General  Term,  TMrd  />epartmenti  September  14,  USSl) 

Action  by  the  People  ex  ret.  John  A.  Roebllng>s  Sons  Co.  againrt  Bdwwd  Wanpl^ 

Mmptroller. 

Arg>^  before  H&tham,  F.  J.,  and  Funruc  and  Hbbhio^JJ. 
Hoo^nlOB.  Motion  to  resettle  order  granted.  See  IS  M.  Y.  Snpp.  801^ . 


Dixsimu  «t  oL,  Appellaati, «  ^tam,  Bespenflenl 
(Supreme  Covri,  Generot  TVrm,  2Viird  Department.  September  14  UMl) 
Action  tnr  Robert  Dansinger  and  James  H.  Vandenbnrgh  a«inst  Bftwud  0.  Whillb 
Argued  before  Matham,  P.  J.,  and  PonrAM  and  Hinaiox,  JJ. 
Ko  ^Blon.  ModoB  tor  leargnment  denied,  with  oosts.  Fot  deaMm  oa  ivpoil,  ■■• 
19  n.  T.  Supph  897. 


Clabk,  Appellant,  v.  Lddb,  Respondent. 
(Aaprme  Court,  General  Term,  Third  Department.  IToTomber  flS^  1899.) 

Action  by  Bngene  S.  Clark  against  Charles  W.  Lade  for  theprloe  of  goods  sold. 

For  former  report,  see  18  N.  Y.  Supp.  271. 

Aigned -before  Matbam,  P.  J,,  and  Fothah  and  Hbksiok,  JJ. 

Tturmaa  F.  Wilkinson,  for  appellant.  J.  W.  Echer^  for  respondent 

PcTifAK,  J.  In  tlUs  case  the  respondent  did  not  appear  on  tbe  argoment  or  preaent 
«Dy  points.  I  think  the  order  of  the  county  Jndge  granting  a  new  trial  shocld  be  re- 
Torsed.  with  oosts,  and  that,  no  opinion  is  reoulred.  Bee  Jaort*  T.  Sherrill,  68  Barb. 
31;  Cheney  v.  BaOroad  Co.,  16  Hiin,  41S.  All  oonoor.  - 


Fakb,  Respondent,  v.  Ksuoea,  Appellant. 

{Supreme  Court,  General  Term,  Third  Departmenu  N oTembar  9%  18S9L) 

Action  by  AngnstoB  U.  Fake  agidnst  Dajrton  S.  Kellogg  for  bzeaoh  of  oomaak 
Argued  before  Matbam,  P.  J.,  and  Potmah  and  Haaaiox,  JJ. 
0«orMJB.PMZHpt.  (^.J.2reU4t,ofoomiael,)forappd£Mik  WmtOOia  VtrnDmh- 
•m,  (John  D,  ITendell,  of  oennsel,)  for  re^ondont. 

HamoK,  J.  I  think  the  Jodgment  shonld  be  affirmed.  The  mla  of  damages  oon- 
tended  for  oy  tbe  appellant  I  do  not  think  applies  to  a  oase  like  this.  This  oan  hardly 
tM  said  to  bo  a  rental  value  tor  Taoant  lota,  paniouUrly  when  aituted  in  o  looaUty 
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Jast  opened  np  for  building  parpoees.  A  large  part  of  tiM  Tihw  to  porobMars  us- 
lonbtedly  ooasbted  in  the  promUe  that  streets  should  be  opened  sad  uid  out,  and  Uw 
■djoinlng  property  thereto  made  desirable  for  places  of  restdbno*  and  bnslnaas.  I  Mt 
■o  oooadum  for  an  opfadoa.  Sea  Pott  y.  RaUmad  Oa^  (Snpw)  t  H.  T.  Bag^.  VISL  AU 

flODOW. 


(Supreme  Court,  Chntral  Tenn,  TMrd  Departmmt.  Nofamber  tt,  UM.) 

Action  byWiUlam  H.  Flaok  against  George  Earr  and  aaotlwrflDoontrnet.  Jodr- 

ment  of  nonsuit.  Plain  tiff  appeals.  Affirmed. 

Argued  before  Mathax^.  J.,  and  Fdtnam  and  Hbrbiox,  JJ. 

Canttcell  A  contwell,  (Thomot  COntueU,  of  oonnsel,)  fOr^pellanL  WaHaetMaa- 
Jtartaiu^  for  reivondents. 

PmcAMiJ.  Jodgmentshooldbe  aflbrmad,  I  think  no  opinion  la  novlrad.  Tliatriil 
jDdga^  In  gcauUuy  the  nonsuit  took  tlw  oorreot  view  of  toe  ease.  All  oonottr. 


Buaa,  Appellant, «.  Vmw  Tobx  Cbht.  ifc  E.  R  B.  Ca,  BaapondaaL 
(Supramtf  Ccturtt  General  Term,  TTiird  Dvpartment.  November  9B,  ISSL) 

Action  John  Baker  against  the  New  Tork  Central  A  Hndaon  Biver  Baltwaj  Com- 
panyforlnjnriesreoeiTedoydefendattt'snflgUgeDoe.  JodgmanlfordefeBdaaL  Flaia- 
nfl  appeals.  AfOrmed. 

Argued  before  Matkak,  P.  J.,  and  Pdtnam  and  HaBBHTffi  JJ. 

Parker  A  Ftero,  iJ.  Newton  Siero,  of  counselj  for  qppeUank  Htarrto  A  Audd,^ 
(Hamilton  Bairria,  at  oounsel,)  for  resimndent. 

HsnniOK,  J.  I  cannot  see  any  material  diflerenoe  bsfeween  ttaia  oaae  and  Uiat  of  Ar- 
nold T.  Canal  Co..  125  N.  T.16.S6  N.  B.  Bap.  lOBt,  and  X  thiak  the  jndgnaat  ' 
banflbowd.  Baltaerdo  I  see  any  raaaon  for  writing  an  opinion.  Alfooncur. 


Lahsox  ComcoiDAraD  SroBa-SaBma  Oo.,  AnwUantk «.  Hiannrai  BaapondenL 
{Common  Pleas  of  New  KorJt  CVy  and  CowOut  QmenA  Tnrm.  June  >7,  IflBl) 
Action  by  the  Lamaon  Consolidated  Store-Seirioe  Company  against  Georga  C.  Bait- 
nng. 

No  opinion.  Motion  for  leaTe  to  appeal  t«  fba  oourt  ef  appeala  gnato^  See  11 X. 
T.  Snpp.  141.  851t  1»  N.  T.  Bapp.  SOS. 

KxirHsma,  Beapondent, «.  LoawsKTBAi^  Aro^lMl* 
(Cbmnion  PZeos  0/ ^ew  Tbiik  ClQr  and  Coim«v>  Generot  3Wfii.  OoteberlBtlML) 
Appeal  ttoim  third  district  court 

Action  by  Leopold  Manhetmer  agtinst  Merits  LoewenthaL 
B.  Cohen,  for  appellant.   A.  B.  BerrUSt,  for  reapondeaL 
Aignad  babffa  BieoHonr  and  Fbtoh,  JJ. 

MooplaioB.  Judgment  reversed;  new  trial  ordered,  costs  to  abUttttaofaal 


Elbih,  Bespondent)  v.  Ttort,  Appdlaak 

(Common  Plaw  of  JTeut  For*  Ctti/cmd  CMmtiA  Oenena  October  «>M» 

Appeal  from  tenth  diatrlot  court. 

Action  \ty  Philip  Klein  against  William  G.  Vemet 

F.  O.  WUd,  for  appellanL   O.  W.  Wallace^  for  respondent 

Argued  before  fiisoBorr  and  Fbtob,  JJ. 

No  opinion.  Judgment  afflmed,  with  ooBt& 


Abbarahsoh,  Bespondent,  v.  Fitb  Ybab  Banm  Osna,  ApjeOeai 
(Obmmon  Fleas  <tf  New  York  City  and  County,  General  Term.  Ootobw  MM 
Appeal  from  fifth  district  court, 

Action  by  Oenese  Abrahamson  against  the  Vln  YearBeneflt  Ordafc 
Argued  before  BisoHon  and  Pktob,  JJ. 
K.  L.  Hanutt,  for  q>p^ant   W,  H.  Townleih  tor  faqpoadenb 
n  o  opinlML  Judgment  afflrmed,  with  oeata. 
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Wmatm,  Appellnt, «.  Moomr,  Mmf<aA»m. 

(Oommon  fUaa  ef  UTew  ToHt  City  and  Couiuv,  OmmtA  'Vtrm.  OMBkir  un.> 

Appettl  from  MTsntb  dlatriot  ooort 

AoUon  bj  Jake  Frank  agabiBt  Bernard  Hoonif . 

AxKoed  before  BnoHon  aad  Pstok,  JJ. 

Samuel  Hyman,  for  appellant   Wm.  Dole,  tar  fMpoaOMl. 

n*oplnlM.  Jndgnwnt  aiBnned,  with  oosts. 


(Common  Plaa«  of  New  Yot^  CUy  and  Countu*  Oenma  3«im  OetolMr  MklMi> 

Appeal  from  third  dletrlot  oonrt. 

Action  by  John  F.  Nelson  a«iinet  John  V.  Alexander. 

Axyoed  before  Bibohoiv  and  Pbtob,  JJ. 

D.  JL  SttphtnM,  for  i^peUant.  O.  F.  BatiitKuht  for  fniunfl— i 
flOo^iUoD.  Jodgmont  nfllnnsd,  with  ooBta. 


Btaaa,  Be^ond«nt|  v.  Omnrnrcomi,  ApptilMt 

{Common  Pleat  of  New  Torft  OMy  and  County,  OmmtU  Term.  October  M; 

Appeal  from  tenth  district  oonrt. 

Aooon  by  John  Btehn  against  Thomas  Oonnlngham. 

Argped  Defor«  BieoHorr  aad  FIitob,  JJ. 

O.  r.  Swart,  for  appellsnL  X  3.  Oruber,  for  respondeoL 

116  o^Mion.  Jnd^MBt  alBnned,  with  oosta. 


BanxT,  Beitpondentt  v.  Eosh,  AntlBmA 
(Common  Pteae  ef  New  Tork  OUy  amd  Ooimty,  Qmmvl  XimL  OatobwW;  IMlL)- 
Appoal  from  elerenth  district  oonrt. 
Action  by  FhlUp  BelUy  against  Jacob  Kan. 
Argoad  before  Bisoaoir  and  Pbtor,  JJ. 
J.  aurinertt  fw  wpeUant.  J.  C.  Weet,  Ibr  rwpwidwk 
NoopinkNL  JMjpaant aflrowd,  with ooetB. 


HunoTT,  Appellant,  v.  Monmi.  Beapondoot. 

(Common  Pleae  of  New  York  Cttu  and  CbunlVi  OflMnil  Term.  OoMnt  W,  un.> 

Appeal  titnu  eeoond  distrlofe  oonrfc 

AoUcn  br  Joemh  JBtammltt  anlnst  John  W.  MolHin. 

Argued  Mfore  BuoBorv  and  Tbtob,  JJ. 

W.  B.  BIiHn.  for  ^ppellant.  D.  D.  Sherman,  for  ra^ondMb 

XVoapl^oa.  Jttdgneikt  aflfrmed,  with  oosts. 


UiLoiTBT,  Respondent^  «.  Graiwir,  Appellant. 
(Common  Pleat  <if  New  Yortt  CUy  and  Oemttih  OenmA  Tmm,  OB>rt»  W,  tm,y 
Appeal  from  seoond  district  court. 
Action  by  William  Maloney  against  Joseph  J.  Oondon. 
Argued  before  BisOHon  uid  Pbtob,  JJ. 
J.  J.  Fiunn,  for  appellant.  X  Oatlafian*  fttr  reepondenl 
Kooi^nua.  JMpBtnt  tfbnaa,  with  oosta 


emxw  ih  BaouiirAT  dk  a  A.  &  Oo. 

(Onmnon  Plflw  of  Aim  For*  OIQr  and  County,  Oenorot  3%nik  HonrntarTt  ]Mk> 

Action  by  Benjamin  Bhaw  against  the  Broadway  &  Serenth  Atmhw  BftDiMd  On^ 
pony. 

Argoed  before  Dalt^  O.  J.,  and  Bnanovr  and  Faron,  JJ. 
Ho  opinion.  Ordn  nfflnnod. 
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AOmimmPUamrJir€»  roi*  OMy  and  Ooim<y,  ggmrot  Bum  TfiiiMtM  T,Mlifc> 

AotUm  br  JoliB  O.  Baohe  ag^iut  Iktrkdc  IfK'tW. 
Arpied  befor*  Dalt,  C.  J.,  and  BmnnvF  and  Fsra*  JJ. 
Hoof^Bloa.  Oi<dar nraned. 


Hub  tt  oL,  BeipondenU,  9.  Hatkbshit,  Appellaat. 

iCToiMHon  i'laor  or  JTnv  Kot4c  OUv  and  County.  (?0ne^  Hdnabirf.  IM| 

Aotlon  by  Bun 00!  Haas  and  another  against  Edwin  MatbeMB. 
Afgoad  bafora  Daut,  C.  J.,  and  BuoHorr  and  Pbtob,  JJ. 
KftflplDlon.  i^peal  dlandaMd,  with  ooBta.  Bee  SO  N.  T.  Sqipb  aaOb 


•Taaam  m  raL  KoDovau*,  Aiipallaat,  «.  Pohbot  et  oL,  B«v<wda^  Ban  «  Md- 
DaaiioTt,  Haqpondenb  Bams  «l  OkMm^  BaapoadanL 

■<Olgiiimoi>  Want  of  Jfaw  Forit  OUy  and  Oom^t  OmertU  Ttrm.  NmabwT.  WM 

Anpad  bafora  BoouTAm,  BisoHorr,  and  Paroa,  JJ. 

L.  J.  Grant,  for  appellasL    W.  L.  Findly,  for  reapondmll. 

KbaptokMb  Writ  of  enHorari  dliMtwea  by  oonaent, 


B&TM  OoRVn  Oo.,  BaapoaOanti  v.  Frmi;  AppaUart 

■iComnum  Flecu  of  UTew  Yorit  City  and  Cotmty,  Oeneral  Term,  VttmaAm  9t  UK) 

AottoabjthaBaTaaOoataiae  Company  against  TbomasR  Pratt 
Argued  bef  on  Dalt,  C  J.,  and  BoouTATaR  and  FsToa,  JJ. 
No  opinion.  Order  afltanad,  with  ooata. 


OiUMW,  Beapondmt, lUm%  Ag^/tHuA 

■iCommtm  Placu ofNmo  York CTttf/ and  CountVi QmmxU IWm  HmntarlibUHL) 

Aetloa  to  Bobart  W.  aieaaon  against  Ftadeilok  Ueyaia, 
Aignad  bafon  Oalt,  C  J.,  and  boqkbvatbb  and  Paroa,  JJ^ 
ATB.  ftautor.  for  appellant.  C.  F.  IFellSi  tor  reapondenL 
BbeglBUB.  CMer reversed,  witti ooata. 


Tuua,  Respoddent,  v.  Laa,  Appeilaiit. 

-{OImmmii  Pleat    ITew  Tbrik  City  and  Coun^h  OenemI  Trnm.  goroifcer  1%  UH.) 

AottoB  I17  Robert  W.  Taller  against  Cbailotte  B.  Lee.  . 
Argned  bafora  Dalt,  C  J.,  and  Bookbtatxb  and  Pnaa,  M. 
He  o^nte.  Order  affirmed,  wltb  costs. 


Cteum,  Baq^ondent, «.  ORAim,  ApprthiL 

-{Oomnion  Pleas  ^  17m  Fof«  Otty  aitd  Countih  Oeneral  Ita^  XmtfbarMtUH;) 

Aotton  1^  Qraoe  Graner  against  Frank  Qranw. 

Argned  oefora  Dalt,  G.  J.,  and  BoossTATn  and  Pbtob,  JJ. 

No  opinion.  Order  reTersed,  with  ooata,  and  with  lean  to  w»pen—>  to  apstr  l» 
tftntloo.  Beoaon.  T.  8app.8M. 

Limuir,  Respondent,  v.  llATKasim,  AppsUaafc. 

^COHMion  Pteoa  «f  Nmo  Tork  City  and  Cownty,  Oenerol  Tsmk  Konobar  11,  VULy 

AedoB  by  Jnllns  Uppman  ag^nst  William  A.  Mathesios. 
Argued  ocdtee  Dai.t,  C.  J.,  and  Bookstatbb  and  fitsoHon,  JJ. 
Be  miliiTw    Ofdsr  aflnnad,  with  oosta. 
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BoftAir  ft  TmHTT-TaiKD  Sr.  B.  OOb 

(Oommon  PUai  of  HFew  Fwfc  CBv  and  Councv.  General  Term,  Ntmnbiv  11«  UOL^- 

Aotica  tff  Thomu  BtMnn  acalnst  the  TwentT-Thlrd  Street  Ratlroad  Compear* 
>rgn«d  before  Dalt,  C.  J-,  and  Bookstatto  and  Bisohoff,  JJ. 
HoopinJoB.  gxoeptioM  oyemUed,  and  jodgiaent  oidered  tor  tlw  phJntW. 


Hbixtz,  Respondent,  v.  Bvsuhd,  Appellant. 

Common  Pleat  <^Nm(>  Forft  citv  and  Cotrntv,  OmerolTinn.  n<mnbirUil80a.>- 

Actdon  bT  Jaoob  Helntt  a^net  James  Everard. 
Amud  before  Dai.t,  C.  X,  and  Bisohoit  and  Fbtok,  JJ. 
D.M.  Na/ataner^  for  appelkut  fi.  A  £  JVmter,  tor  nqtondrnk 
Ho  vskaUm.  Jodgment  affirmed. 


Lanoir,  B«Bpondsnt,  u  JBbadt*  Appellant. 

(Common Plenty JTew  Forte Otev and  CountVt  Otfnerol Term.  MovMAirl<MnL>- 

Action     R.  C.  l47ton  walnst  Patrick  Brady. 

Argaed  before  Dai^t,  C  J.,  and  BiscHorr  and  Pbtob,  J  J. 

No  oi^iiloiL  Jndgmeut  affirmed,  with  coats.  Bee  90  N.  Y.  Sapp.  884 


Fm,  Raspondant,  v.  National  SnAMSHir  Ca,  Appellant. 
(Oommon  P^eoe  of  New  york  CUu  and  Countu,  Oenerai  Term.  Nonmbir  lfl»  1801)  ■ 
Aetkm  by  Samuel  Pyns  urainst  the  Kational  Steamship  Company. 
Argued  bo^<>r7  :>ai.t,  0.  JT,  and  BiscHorr  and  Fxtob,  JJ. 
Ho  jvlnlm.  Appeal  dlambwd,  with  costs.  Bee  18  H.  T.  Bam- 


Htsv,  Respondent,  v.  Buuxxnc  et  oL,  App^llanta 

{Oomtnon  Pleat  of  Ifevj  York  C1»y  and  County.,  General  Term.  NOflodMr     IMl)  - 

Action  b?  Waltw  U  ^de  against  Thomas  B.  Bnllook  and  anothor. 
AnniNt  before  I>ai.t,  O.  J.,  and  Bischoiv  and  Pktor,  JJ. 
XoT  AutmU,  for  wpeUaiite.  A.  B.  Chdimertt  for  respondanL 
Bo  opIntaB  Jvdi^unt  with  ooata. 


PvoFU  V.  HuBwm  et  oL 
(OMMnm  Plea*     JTeiD  Forfc  Ottv  and  Oountib  Generat  XmK.  Deandm  1^18881)  ■ 
AppUoothn  bgr  Dsrld  Borwlti  and  Beboeoa  Hurwtta  to  Honit  fOrtoitwe  of  a  iwogBl- 


Ajriraad  before  Dalt,  CX  J.,  and  BisGHorr  and  Pbtob,  JJ. 
DeZtOncy  MooUi  for  the  People.  C.  1.  Sehampatn,  for  defsndanti. 

FnCDBUiE.  The  papera  praaent  a  (flaaroHO  farfMDlniOB  o(  tko  tortoitumand' 
MBoaUatlOB  of  the  Jvdgmont.  So  ordered. 


Fomnr,  Baapoodant^  v.  KnaoMUTAJt  Idn  Im.  O&t  AppdtanL 

iOommon  P!ecs  of  Neuf  York  City  and  County,  General  Tem^  DooeDibor  8^  UH)  • 

Hotlnt  for  lear^  to  ^>peaL  See  19  H.  Y.  Bap^WO. 
Armed  befbre  i>Ai.T,  O.  J.,  and  BnaH<»T  snaTsroi,  JJ. 

u&nwwoe^torvpelUnt.  ^  X,  Sire,  for  reapondent 

BiMKOiT.  J.   Ho  enffloient  ground  is  assigned  In  support  of  this  motlML  Boforeooe  - 
to  the  opinlODS  (19  H.  Y.  Supp.  600)  dlsolosed  that  no  novel  qaestlon  of  law  was  in- 
vatred  In  the  npeal,  whloh  u  oar  only  Jastiflcatlon  for  adding  to  the  aarioiuly  length- 
ened ealendar  of  the  oonrt  of  laat  resorL  Hence  the  leave  aaced  for,  if  granted,  oonld 
nanlt  only  in  nutlona,  delay,  and  expense  to  the  respondent.  ]fattoftdanlod,imk^< 
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iOemmem  Ftw  of  Vmg  Totit  Ottv  mtd  Omitniv<,  I>aoaab«r  1^  UB.) 

AppUoaMOD     J<^  CuToU  and  another  to  remit  f orfeltora  of  a  rooogalw 
Axvued  before  Dalt,  C.      and  Bibohoit  and  Fstob,  JJ. 
DeLanoy  NiooU,  tor  the  People.  X  A.  O^Qormaait  for  defendant!. 

Dalt,  C.  J.  Kotloa  of  thU  appUoatton  baa  not  bem  siran  to  the  dlitriot  afclara^^  at 
reanired  )jy  rule  18  of  thU  ooorL  The  ^ipUoaUon  may  be  renewed  npoa  aoob  mnm^ 
and  with  proof,  by  oertlfloate  from  the  oCBm^  of  tha  auitriaffe  of  tte  pctaiav 

and  the  oomplaloant. 


Bnuan  o.  Babtholdi  Hotel  Go. 

(AUMrtor  Oowt  of  Smo  TorH  OUy,  Qeneral  Tom.  Ootobor  USA) 

Action  by  Daniel  J.  Spragne  antnat  the  Bartholdt  Hotel  Company. 
Ajrgiied  before  Fbbsdmah  and  mgAdam,  JJ. 
J,  N.  Haintt  for  plaintiff.  Meuen  A  AnoMtf,  for  defradaak 
BoopinioB.  The  order  appealed  from  ahoold  be  afllrmed.  With  no  flOita  aMib 
bOMattftitB.  8aa8H.T.BQpp.aS0. 


WoBTanr o  Co.  v.  Atbbt. 

(Superior  Court  of  ZTew  Forfc  CHt]/>  Omeral  Term,  Ootobar  H  1M> 

Aotion  by  tbe  Worthing  Company  agalnat  Robert  Avery. 
Argued  before  Tbbbdman,  MoAoak,  and  G-ildbbblbetb,  JJ. 
Bloomfleld  IMtell,  for  plaintffl.  /.  F.  HorrUon,  for  defendanL 
No^inton.  Hotioa  denied,  without  eoata. 


SBOasBlCAN  V.  VUiBNTma. 

(AifierCor  Cowt  of  Kew  York  City,  Oeneral  Term.  October  S4,  IM.) 

Action  by  Flederlek  Seggerman  agalnat  Naptdetm  Vjalenttn^ 

Azgned  before  MoAsam  and  QiuiBBaLaavB,  JJ. 

Choi.  Curte,  fer  plalntlft  John  H.  Panona,  tor  defendant. 

Vo  ^bdoB.  IfotloB  denied,  wlthont  ooata.  See  19  S.  Y.  Siqpp.  71L 


Dbuhib.  Beapondent)  v.  ITvdbbwood  et  oL,  AroeUantik 
(fiupmior  Court  cf  New  York  OMy,  Oeneral  Tmm.  Deeembar  S,  IMO 

AcMon  by  Fredertidc  L.  Do^er  agalnat  John  T.  Underwood  and  othan.  SaeTK 

T.  Sapp.  081. 

Argued  before  Fbbbdmah,  Dcobo,  and  Gildbbblbbtb,  JJ. 
Jain«i  A.  Hudson,  for  appellaata.   J.  S.  Xudden,'for  respondent. 

Omws  J.  The  order  granting  an  extra  aUowanee  la  aflbrmed,  wlthVWooila. 


Dbobbbb,  Beapondent,  v.  Undsrwood  et  ol-t  Appellanta. 

(Superior  Court  qf  New  York  City,  Oenerai  Term.   December  S.  IML) 

Aotion  by  Frederick  L.  Degener  against  John  T.  Underwood  and  otharah 

Argned  before  Dvoro  and  Oildbbslbbtb,  JJ. 

JoTnei  A.  fiudaon,  for  appellants.  J.  E.  I»udden,  for  reapondent. 

TtoomOt  J.  The  order  denying  a  nwUon  to  retax  coeta  la  afllimed,  with  $10  ooab. 


BBAaaiBOToir,  Beapondent,  o.  Bohbs,  Appellaot. 

{CUy  Court  of  New  York,  General  Term.   October  34, 1889.) 

Action  by  John  D.  Braaalngton  agalnat  Fredertek  Bohra  m  a  pronlaeoiT  BOta.  Ba> 
ao  N.  Y.  Snpp.  0&B. 
AqpMd  banre  Bbblioh,  OL  J.,  and  Vix  Wtw  and  IbiOunBT,  JJ. 

ICoCAsnsT,  J.  nUs  la  an  appeal  from  an  order  striking  out  the  flrat  dafaBaa  la  da- 
fendanVa  aaawer  aa  aham.  Toe  aeoond  defease  had  already  been  demnnad  to,  and 
the  demuTTBr  waa  anatalned,  thna  leaving  the  flrat  defenaa  the  OBly  one  la  tha  aotioa. 
Frou  an  <»t««h^  of  thia  defenae  and  the  affldavlta  naed  on  tha  moUoB  by  tha  pUa- 
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tlfl,  and  Boaaswered  liythe  dafendant,  It  la  etearthat  tbia  defanaa  la  bIuud.  andmaralr 

CtlBfortlMptiffoaeofaabiriUdMttngaodfaMk.  Thaiwdaraijaidadgom  ahoBlfl 
ajHIraiadi  with  ooatik 


AUBXD  SHiuifnoiT*B  SoHB,  Umitod,  Reapondant,  «.  Dwaanr,  AnaUaaft. 

(CUu  Court  of  SevD  Fm*,  QeMral  Term.  October  M,  t89S.) 

AotfOD  bj  AUred  Bfarlmpton'a  Sona^mlted,  againat  Abraham  J.  Dwonkr* 

Ajgud  Mfora  BxRUcm,  a  J.,  aad  VAit  Wtok,  J. 

JVtmclaS.  Ch«l«6V,forappaUaDt  OeorgeC.  Co|lnt  nr raqmulaoL 

Bhruch,  C.  J.  The  trial  indga  Intellteentiy  sabmlttad  to  tba  Jury  th«  Qneathm 
whether  the  ffooda  dellTered  haa  been  ordered  b7  the  defendant,  and  whether  there 
was  an  acoeptanoe  of  them  snffldent  to  take  the  oaso  oat  of  the  statute  of  frauds,  aad 
the  jury  fonnd  on  both  propoBiUons  in  faror  of  the  plaintiff.  The  eridenoe  snfflclentlr 
anat^jiB  the  findlnga,  and,  there  being  no  m^t  In  tba  axoaptlona,  an  aabananea^  wiw 
coata,  ftitowa  aa  oTeoaneL 


ICoaaaHTHAV  «t  ol.,  Appellant*,  v.  Wazxbb,  Beapondent. 
{City  Court  of  Nea  York,  General  3>rm.  October  2i,  188S.) 

AotlOB  br  Heni7  Morgentban  and  others  affainat  Slizabetb  H.  Walker.  Fmoijndg- 
mant  diamiaahig  the  complaint  on  the  merita,  entered  on  the  report  of  Hon.  Imaat 
Hall,  rafaree,  plafaitiflB  appeaL 

Aiiriad  before  Baaucn,  a  J.,  and  Vah  Wtok  ai^  If oCjlstrt.  JJ. 

Iioehnum,  MorgenOuiu  A  QoldamiOi,  for  appellanta.   Aiez.  ThtOn,  for  raapoadant 

Khuios,  C.  J.  The  J  adamant  appealed  from  moat  be  afflrmad,  with  coata,  ea  the 
aptadon  cf  tba  learned  Tefereai 


EBuaaK.  Beapondent,  v.  Bni^VDn,  Appellant,  eC  al. 

(Oitv  Court     New  Tork,  General  Tsrm.  October  M»  18ML) 

AetiOD  br  Otto  Kroger  against  Philip  Braender,  Impleaded,  to  anfana  naohaaltf a 
UeD.  Jndmmnt  for  plalntig.   2>efendaot  wpeala.  Amrmed. 
Axgned  before  BimoH,  C  J.,  and  Vax  WTtnc  and  MoCum,  JJ. 
BartZett,  fPOam  A  Bai/dm,  for  qppellank  Jugawe  Otterbowy,  for  laapoodeBt 

Bhkuoe,  C.  J.  Tba  proofs  dearly  established  a  oontraot  between  the  plalntlfl  and 
the  defendant,  Braender,  the  owner  «  the  propar^.lqr  the  terms  of  whiob  theplaintUt 
did  work  and  fomlshed  material  In  completing  the  bnudlns  on  which  the  lien  was  filed. 
There  was  do  dispute  aa  to  the  amoant  of  the  claim,  or  the  laot  that  all  the  proceedings 
nseaasaiT  to  aoqoire  a  lien  bad  be«i  taken.  The  laane  waa,  oonaant,  narroind 
down  to  tba  inqniiy  whether  thara  waa  a  oontraot  by  which  tha  nvA  and  material 
wnra  fnmlabea  on  tha  credit  of  Braender,  the  owner.  The  oonrt  below,  on  eridewia 
entlraly  satisfaotorj,  found  that  there  waa  such  a  oontraot,  and  the  nsnal  jadgment  of 
foreclosure  of  the  uen  followed  as  of  course.  We  ^id  no  wror  in  ttia  mUnga,  and  the 
jodgment  aqq^ealad  from  most  be  affirmed,  with  ooata. 


Wblu,  Respondent,  v.  Oairnt,  Appellant. 

(OUy  Cowrt  of  New  York,  General  Term.  NoTamber  S6, 188S.) 

AcOon  by  Oliver  J.  Wells  against  Frank  B.  Qenln.   Judgment  for  pi«*BtMf-  raftafl 
ant  appeals.  Affirmed. 
Aivned  before  NaWBoaanB  and  Pitzsimomb,  JJ. 
Cwiver  A  ArUhony,  for  appellant.   Well*  A  Waldo,  for  reapondant. 

NKwauaeBH,  J.  Thia  la  an  ^peal  from  a  judgment  entered  upon  the  Tardtoi  of  a 
juj.  Thaeaae  waa^opeily  anbmltted  totbeiuir,  and,  as  there  are  no  exoeptlonB  in 
tha  eaaa  that  deaanra  aeriona  ooaaidaratlon,  uie  judgment  appealed  from  araat  ba 
amrmad,  with  ooata. 


Wim,  Beepondent,  v.  Whitb,  Appellant. 
(Oitv  Court  of  New  York,  General  Term.  November  SB,  lMdL> 
Aetkm  by  Uary  Walsh  against  William  V.  Whlta, 
Axguad  balbra  nawvDBOBR  and  PrrzsiHoira,  JJ. 
Aleznnder  TTiatn,  |or  appellant.  Rufut  L.  Perry,  for  re^KWidwt 

2«BwiiuiuiKa,  J.   Order  mgijfeaM  from  affirmed,  with  ooata. 
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BoBsnra  «e  oL,  Baapondanta, «.  Abuts  «t  oL,  Appenanti. 

(Cttv  Court  <tf  ■Vm0  7*01%  OaiwnU  Twm.  ffonmlwr  95,  ISBl) 

Aalion  Inr  Aitlrar  BobUaa  ud  VMak  W.  BobUna  agalnat  Blmaa  Anod,  Jnllna  Up- 
nan*  anfl  ifoaaa  TTfnfl. 
Argued  baAwa  Bhtooil  a     "od  Nmmwi,  J. 
Oharlaa  JL  £.  JeU^ITa*  nw  ipimlantB.  FMU^  A  Awry,  tiw  raapeadaBta. 

VawBuiteBR,  X  Tbfs  la  an  lOT^al  from  a j ndgmant  In  f aTor  of  plalntUb  fai  wm  aotte^ 
to  foreclose  a  meehanlo'i  lien.  PlatntUrft  and  one  John  W.  Hntton  fnmlsbed  haidwan 
for  the  boUdinga  anlnat  which  the  platntUlB'  lien  waa  filed.  The  premlaaa  wero  aold 
under  a  morteue  foreclosnre,  at  pahllo  auction^  and  poro based  by  defendant  Araod. 
All  of  plaIntlffs*^nMtarlaU  were  delivered  aabseqaent  to  aaid  aale,  and  were  nsad  In  tba 
bnildins.  From  an  examination  of  the reoord  there  appeara  to  ttare  been  noeirwoaaft- 
miUed  the  trial  jnatioe.  The  judgment  againat  the  defendanta  personallj  la  proper 
and  In  aooordanoe  with  the  praotios,  they,  having  OMosted  a  bond  for  the  duobatgtt  of 
tba  meebanio'a  llan,  whloh  bond  bad  been  appnmd  by  a  jnatioe  of  tbe  oonrt  of  ~^"W 
plaaa,  Jorttma  waaonathajadjpaantiqM?******"'^"*'*^**^'"'*^ 


Bn>  «v  Tounn  Ml 


DigitizGd  by  Google 


INDEX 


Abandonment. 

groand  for  diTOrce,  see  "Dirorce,**  1. 
pa'Tnient.  we  "Kasements." 
Icawd  prcroiflpfi,  Kroaiida  for,  we  "Landlord 
lod  Tenant,**  10^  U. 

BATEMBNT  AND  REVIVAL. 

lother  action  pending. 

!■  The  pendency  of  a  common-law  action 
r  past  damage  was  not  a  bar  to  the  recovery 
SDcb  damage  in  an  action  to  enjoin  the  oih 
■tion  of  an  elevated  railroad,  it  was 

t  pleaded  as  a  defease,  and  where  plaintiffs 
ndered  a  discontinuance.— Golden  t.  Metro- 
iiua  El.  By.  Ca.  (Com.  PL  N.  T.)  20  N.  T. 

eatb  of  party. 

2.  Code  CiTil  Proc.  9  763,  nnder  a  title  re- 
iag  to  **proeeedings  npon  the  death  of  a 
rty,"  (sections  705-766.)  provides,  If  either 
itr  to  an  action  dies  after  an  accepted  offer 

allow  judgment  to  be  taken,  or  after  a  yer- 
tt,  report,  or  decision,  or  an  Interlocutory  judg- 
est,  bat  before  final  judgment  is  enterea,  the 
ort  must  enter  final  judgment  in  ^e  name  of 
B  original  partiea,  unless  the  offer,  rerdlct, 
be  set  aside.  Section  755  provides  that  an 
fion  does  not  abate  br  any  event  if  the  cause 

sction  survives.  Tne  intermediate  sections 
escribe  proceedings  to  be  talcen  under  certain 
■cumstances  on  death  of  a  party,  all  of  wtiich 
ve  reference  to  causes  of  action  which  sur- 
re  after  death  of  party.  Section  761  pro- 
les that  an  action  for  personal  injories  does 
t  al)ate  by  the  death  of  a  party,  but  that  the 
bewjueDt  proceedings  shall  be  the  same  as  in 
Mae  where  the  cause  of  action  survives.  HchI, 
It  section  703  does  not  apply  to  a  case  where 
e  cause  of  action  abates  by  tiie  death  04  the 
lintiff.— Boblnson  T.  Goren,  (Snp.)  20  N!  Y. 

571. 

3.  Even  if  section  763  could  be  held  to  ap- 
r  to  actions  generally,  the  verdict,  report,  de- 
lion,  or  interlocutory  judgment  contemplated 
preby  is  one  that  determines  the  whole  action, 
d  in  which  nothing  remains  to  carry  the  same 

10  effect  but  the  entrj-  of  final  judgment,  and 
erefore  an  action  of  dower  rould  not  be  con- 
med  on  the  death  of  plaintiff,  where  the  only 
ing  determined  by  a  verdict  therein  was  that 
lintiS  was  entitled  to  dower,  and  it  remains 

be  detennined  and  fixed  br  subsequent  pro- 
edi  ngB.— Robinson  t.  Grovers,  (Sap.)  20  N.  Y. 

571. 

4.  A  cause  of  actliui  for  expenses  of  med- 

11  treatment  of  plaintiffs  vrife,  who  was  ai- 
led to  have  been  Injured  by  defendant^*  neg- 
mett  Is  "for  wrongs  done  to  the  property, 
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rights,  and  Interesti^'*  vitUn  2  Ber.  St  p.  44T, 
t  1,  and  snrvlTes  plafaitifl's  deafli,  but  not  a 

cause  of  actlrai  for  loss  of  the  aernatm  and  so- 
detr  of  the  wife.— Foela  v.  Town  of  Tona- 
wanda,  (Sup.)  20  N.  Y.  S.  447. 

 Bevival  In  name  of  administrator. 

5.  Code  Ciril  Proc  {  758,  which  provides 
tliat  where  the  liability  of  an  estate  of  a  de- 
ceased defendant  is  several,  as  well  as  joint 
with  other  defendants,  Hie  court  "may  order  a 
severance  of  the  action,  so  that  It  may  proceed 
separately  against  the  representatives  of  de- 
cedent, and  against  the  surviving  defendant  or 
defendants,"  is  not  mandatory;  and  in  an  ac- 
tion to  set  aside  certain  transfers  of  a  patent, 
to  which  the  deceased  defendant  was  a  party, 
whore  it  appeared  that  all  of  the  parties  de- 
fendant should  be  before  the  court  in  one  ac- 
tion, a  continuance  of  the  action  against  the 
administratrix  of  such  deceased  defendant  im 
proper.— Gas  Works  OonsL  C!o.  r.  Monheimer, 
(Sup.)  20  N.  Y.  S.  601. 

 Laohes  in  moving  to  revive. 

6.  A  delay  of  S%  years  to  move  to  revive 
an  action  aindnst  an  administrator,  dnrinc 
which  time  decedent  and  three  oUier  material 
witnesses  died,  is  not  a  ground  to  deny  the  mo- 
tion, where  it  does  not  appear  that  their  testi- 
mony alone  could  he  availed  of  to  establish  the 
facta  as  to  which  they  were  able  to  testify,— 
QtM  Worica  Oonat  Co.  v.  Monheinier,  (Sop.)  20 
N.  Y.  S.  BOL  .  ^  / 

Acceptance. 

Of  negotiable  paper,  see  "Negotiable  Instru- 
ments," 1,  6. 

Of  surrender  of  lease,  see  "Landlord  and  Ten- 
ant," a 

Accomplice. 

Owroboratlon  vC,  sea  '^Larcoir,"  ^ 

ACCOBB  AND  SATZSFAOnON. 

See,   also.   "Payment;"   "Rdeaae  and  I>1» 

charge^" 

What  ooDstitntes. 

1-  After  plaintiff  made  a  sale  of  land  for 
defendant,  for  which  he  claimed  a  oommEssion 
of  6  per  cent,  on  the  amoant  realized,  defendant 
sent  him  a  check  for  1  per  cent,  of  the  amount 
as  plaintiff's  entire  commissions.  Plaintiff  im- 
mediately notified  defendant  that  he  was  enti* 
tied  to  6  per  cent.,  but,  after  defendant  refused 
to  pay  more,  plaintiff  receipted  for  the  amount 
sent  as  "in  part  payment  commissions,"  etc. 
Beld,  that  the  facts  do  not  eonstituts  an  aoctnd 
and  satisfaction,  and  plalntHf  may  sue  for  th* 
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balance  of  the  S  per  cent.  Lootn;  t.  West  Txor, 
24  Han,  SO;  Hills  v.  Sommer,  (Snp.)  6  N.  Y.  S. 

409,  —  distineiiished.  —  Naswnr  v.  TomUmton, 
(Sup.)  20  N.  Y.  S.  381. 

Efiect. 

S.  In  an  action  on  a  note  ^ren  In  settle- 
ment  of  an  noliguidated  claim  for  oalvaee, 
where  the  defense  set  up  is  merely  that  the 
note  was  given  under  auress  to  relieve  the 
maker's  vessel  from  a  fraudulent  claim,  it  is 
not  proper  to  show  the  exorbitance  of  the  claim, 
but  the  only  inquiiT  is  as  to  the  daress. — Hy- 
land  7.  AndersoQi  (Com.  PI.  N.  Y.)  20  N.  Y.  S. 
707. 

Account. 

Books  ci,  u  evidence,  see  "Bvidenc^**  20; 

Accounting. 

By  executors,  see  "Executors  and  Administra- 
tors," 11-23. 
By  guardian,  see  "Guardisn  and  Ward,"  2,  3. 
In  equity,  see  "Sguity,"  3,  4. 

AOOOUNT  STATED. 

Impeachment. 

Where  parties  settle  and  adjust  thrir 
muttuU  cl^ms,  and  one  gives  a  note  for  the  bal- 
ance, the  settlement  cannot  be  impMched  in 
the  absence  of  fraud  or  mistake,  ana  an  action 
for  an  accounting  between  the  parties  will  not 
lie.— Sherburne  v.  Taft,  (Sup.)  20  N.  Y.  S.  757. 

Acknowledgment. 

Tolling  statute  of  Undtatiws,  see  "limitation 

of  Actions,"  5. 

Action* 

See  "Abatement  and  Revival;"  "Election  of 
Remedies;"  'limitation  of  Actions;"  "Par- 
ties"; "Pleading;"  "Practice  la  Civil 
Cases." 

Against  deceased  partner's  estate,  see  "Part- 
nership." 5. 

  foreign  ooip(n«tIons,  ne  "Corporations," 

 members  of  association,  see  "Associations.*' 

Arrest  in  civil  actions,  see  "Arrest." 

By  assignee  for  benefit  of  creditors,  see  "As- 
signment for  Beuefit  of  Creditors,''  3. 

By  husband  for  wife's  Injuries,  see  "Hosband 
and  Wife."  3. 

By  Btockhclder,  see  "Oorporatims,"  ^29. 

For  breach  of  contract,  see  "Seamen." 

For  false  return  to  certiMail,  see  "Certlwa* 
ri,"  7. 

For  price,  see  "Sal^"  6-7;"  "Vendor  and  Pur- 
chaser,'' 1-8. 

For  rent,  see  "liandlord  ajid  Tenant,"  18-17. 

For  wTonefnl  discharge  of  servant,  see  "BIa»- 
tee  and  Servant,"  6-a 

On  Judgment,  see  "Jn^iment,**  16. 

On^llfe  Insuranoe  poller,  aee  ''Inannuiee^'' 

un  marine  insurance  policy,  see  "Marine  In> 
saranee." 

On  negotiable  instnmMstik  see  "NegotlaU*  Ii^ 
■tnunents."  10-16. 


Partlenlar  forms,  see  "Assnmpdtf  *?>Mt!i  > 

Wrongful  Act;"  "Bjectment;**  "libel  iii 
Slander;"  "Malidons  Prosecntionf'  -E«p> 
In;"  "Trespass;"  "Trover  and  Coaferrioa.* 

To  cancel  contracts,  see  "Eqattr."  1,  2. 

To  constrae  will,  see  "Wills,"  39-41. 

To  determine  rij^ht  in  literary  propaty,  m 
"Literary  Pn^rty,"  1,  2. 

To  set  aside  fraudulent  coov^aaoo^  m 
"Fraudulent  Gonveyanoea,**  4^  6. 

Adjoining  Ijandowners. 

Injuries  by  blastisft  see  "Ne^igeoo^**  S. 
Freventiug  blasting  on  adjoininK  land,  see 
junction."  12. 

rAiiiTiiTi'igtFn.fa  fyfl , 
See  "Executors  and  Admipiatratota.* 

AdmiBsiona. 

See  "Evidence,"  A-Q. 

Adnltezy. 

As  ground  for  divorce,  mtm  "IMvoree^"  %  & 
Advancement. 

See  "Descent  and  Distribution."  2. 


AFFIDAVTS. 

VoF  arrest  in  civil  actions,  see  "fti iial"  1 
For  attaciunent.  aee  "Attachment,**  S-Ol 
For  uamination  of  adverse  parlT'  bclbl*  tr-i. 

see  "Discoverjj,"  2-0. 
To  impeach  verdict,  see  "New  Trial."  3. 

Defectire  certification — Waiver  of  ob- 
jection. 

An  affidavit,  on  which  an  order  to  Ait 
cause  is  based,  alleging  the  venae  thereof  ii  i 
certain  county,  but  certified  merely  by  a  c:> 
missiooer  of  a  certain  city  in  that  coontr,  is  > 
fective.  in  failing  to  show  that  it  was  Cakea  t 
the  officer's  jnrisdicUon;  but  where  no  objefbc: 
is  raised  on  the  retnm  of  the  ordtr,  and  the  ^- 
spondent  answers  to  the  merlta,  dw  defect  v-X 
be  deemed  waived. — People  v.  CoodCj  Outxh- 
era  «f  Datchen  Gonotr,  (Sup.)  2aiL'Z.&ZA 

Agenda 

See  "Principal  and  Agent" 

Alcoholic  Llqaon. 

Sm  *^Intaxlfiatliis  Tiguoca." 

Alimony* 

See  *mrmr  4. 

AlnudioqM. 

Tazadm  <a  boqiMSt  to^  mm  "niiiiwl  aid 
tributlon.'' KT 
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Amendment. 

p]p»<1ings.  see  "ricadini;,"  14-20. 
statute,  see  "Statutes." 

ATilmaln. 

led  by  locomotlTe,  see  "BaUroad  Ownpa- 
ies,"  10-14. 

)aecution  for  poluning  hone,  see  "Criiulnal 
iaw»"  1. 

Annulment. 

marriage,  see  "Marrlase." 

Answer. 

)  "Pleadlnr,"  S-0. 

APFEAIi. 

!,  also,  "Certiorori:"  "New  TrlaL** 
sts  on  api»eal,  see  "Costs,"  13, 14. 
criminal  cuse,  see  "Criminal  Law,**  16,  16. 
rivw  nf  award  in  condemnation  proceedmgs, 
ee  "Bmluent  Domalo,"  8,  9. 

hen  appeal  lies. 

1.  "Where  plaintiff'a  recovery  is  substantial- 
the  Buni  which  defendant  conceded  to  be  due 
Q  on  the  trial,  a  motion  by  defendant  for 
,ve  to  appeal  to  Uie  court  of  apiieals  is  with- 
t  merit.— Riche  T.  Martin,  (Com.  H.  N.  Y.) 
N.  Y.  S.  871!. 

2.  There  is  no  role  of  practice  authorizing 
appeal  from  an  opinion  ox  a  court,  in  the  ab- 

ice  ot  an  order,  decree,  or  judement  thereon, 
[n  re  Callahan's  Estate,  (SupO  20  N.  Y.  S. 
i. 

ppealable  judsments  and  orders. 

3.  In  an  action  by  an  attaching  creditor 
ainst  certain  plaintiffs  in  an  action  to  replevy 
}  attached  property,  for  the  appointment  of  a 
;eiver,  L.,  who  claimed  a  lien  by  virtue  of  an 
:achment  prior  to  plaintiffs,  was  not  made 
party  to  the  action,  and  after  the  appolnt- 
tnt  <n  tha  receiver  he  made  a  motion  to  mod- 
'  the  order  made  therein  so  far  as  it  directed 
;  sheriff  to  deliver  to  the  receiver  the  property 
Id  under  his  attachment.  Held,  that  L.  miKht 
peal  from  an  order  denying  sucn  motion.— Na- 
•nal  ParlE  Bank  v.  Goddard,  (Sup.)  20  N.  Y. 
499;  In  re  Lilianthal.  Id. 

4.  An  order  of  a  justice  directing  the  name 
a  person  to  be  stricken  from  the  list  of  voters 
I  application,  under  Laws  1802,  c  680,  fi  37, 
I  the  gronnd  that  he  is  not  a  resident  of  the 
ace,  is  appealable.— In  re  Ward,  (Snp.)  20  N. 
.  S.  606;  In  re  Robinson,  Id. 

ood. 

5.  An  i^ipeal  from  an  order  directing  a  re- 
le  of  premises  which  have  been  sold  under 
ortgage  foreclosore  Is  not  within  the  pro- 
Bions  of  Code  Civil  Proc.  S  1331,  which  re- 
tires the  court,  in  appeals  from  Jndgments 
reeling  fore<itosare  ana  sale  of  real  projwrty, 

fix  the  amount  of  an  undertaking  to  stay  ex- 
^on  of  the  judgment  pending  appeal. — 
vpheDS  T.  Htunphrlea.  (Supl)  20  N.  Y.  S.  812. 

&  Wher^  on  appul  tqr  defendant  to  the 
meal  term,  plaintSFa  attMner,  ernmeoiuly 


believing  that  an  undertaking  has  been  filed, 
serves  a  general  notice  of  retainer,  and  on  dis- 
covery of  the  mistake,  and  before  defendant  has 
taken  any  further  proceedings,  plaintiff  asks  to 
be  relieved  from  the  effect  of  such  notice,  and 
disclaims  any  intention  to  waive  the  giving  of 
the '  undertaking,  the  special  term  should,  on 
motion  to  diiimiis  the  appeal,  and  for  genenu  re* 
lie^,  set  asid^  and  permit  plaintiff  to  withdraw, 
the  notice.— Schafte  r.  Jones,  (Super.  Boff.)  20 
N.  Y.  S.  B31. 

Record. 

T.  Where  the  facts  are  disputed,  the  cer- 
tificate of  the  trial  judge  to  the  settlement  of  a 
case  on  appeal  as  to  what  occurred  before  him 
is  conclusive  on  appeal.  Green  v.  Shute,  (City 
Ct.  N.  Y.)  7  N.  Y,  S.  69,  followed.-Goldenson  T. 
Lawrence,  (City  Ct  N.  Y.)  20  N.  Y.  S.  616. 

B.  Where  material  evidence  is  not  returned 
because  it  has  been  lost,  the  only  remedy  for 
the  aggrieved  party  is,  on  appeal  from  a  judg- 
ment of  a  justice's  court  or  aistrict  court  in  the 
city  of  New  York,  to  make  application  to  re- 

Eroduce  Uie  evidence  by  affidavits  or  witnesses 
efore  the  appellate  court,  as  provided  for  In 
Code  Civil  Proc  §§  3056,  3213.— McGovern  v, 
Eldredee,  (Com.  Pi.  N.  Y.)  20  N.  Y.  S.  654. 

U.  where  appellant  has  excepted  to  a  rul- 
ing of  the  trial  court,  the  respondent  has  notice 
that  appellant  wIU  claim  legal  error,  and  must 
supply  by  amendment  any  evidence  whldi  be 
deems  material  and  which  appellapt  has  omitted 
from  the  case.— Day^  v.  Lonrmann,  (Com.  PL 
N.  Y.)  20  N.  Y.  S.  676. 

Review. 

10.  An  order  to  amend,  whi<^  redtes  the 
consent  of  the  parties  to  its  terms,  concltides 
the  parties  on  appeal.— Goldenson  v.  Lawrence, 
(City  Ct.  N.  Y.)  20  N.  Y.  S.  610. 

11.  An  appeal  to  the  general  term  from  a 
Judgment  entered  on  a  verdict,  where  there  was 
no  motion  for  a  new  trial  upon  the  miuuteft,  in- 
volves questiDna  of  law  only.— Wllliamsburgh 
Sav.  Bank  v.  Town  of  Solon.  (Sup.)  20  N.  Y.  U 
27. 

13.  Where  no  wder  Is  entered  denying  the 
motion  for  a  new  trial  on  the  jndge's  minutes, 
only  errors  of  law  committed  at  the  trial  are  re- 
viewable on  appeal. — McArdle  v.  Smith,  (City 
Ct  N.  Y.)  20  5f.  Y.  S.  612. 

18.  Where  an  appeal  Is  taken  from  a  judgment 
on  a  verdict  and  the  case  does  not  disclose  an 
order  denying  a  motion  for  a  new  trial,  the  court 
will  not  review  any  qnestions  of  fact,  but  will 
merely  look  to  see  U  any  errors  of  law  were  com- 
mitted.—Carlson  T.  Winterson.  (City  Ot  N.  Y.) 
20  N.  Y.  S.  807. 

U.  A  statement  in  the  case  on  appeal  that 
there  was  a  motion  to  set  aride  tte  verdict  is  not 
equivalent  to  such  an  order.— Carlson  v.  Winter- 


son,  (Citr  Ct  N.  Y.)  20  N.  Y.  S.  897. 

15.  To  briug  np  a  case  for  review  on  the 
facta,  there  must  be  an  appeal  from  the  ordw 


denying  a  new  trial. — Homeyer  v.  New  Jeraer 
Sheep  &.  Wool  Co.,  (Sup.)  20  N.  Y.  S.  814. 

16.  Where  rulings  of  the  trial  court  are  in 
accord  with  the  law  of  the  case  as  defined  on  a 
prior  appeal,  such  rulings  cannot  be  assigned  as 
error.— Rannay  T.  Zerban,  (Com.  PL  N.  Y.)  20 
N.  Y.  S.  65& 

17.  Whoe  a  vodict  la  directed  tat  on* 
party,  and  a  motion  far  new  trial  li  denlad, 
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and  an  appeal  taken  onlr  from  the  Jadfrment, 
tike  appellate  conrt  nhould  condder  only  the  ex- 
eeptiona  taken  to  the  rulings  on  the  trial. — 
Bo^T.  Williams,  (Com.  Pi.  N.  Y.)  20  N.  Y. 

18.  Where  no  motion  was  made  for  a  nonsnit, 
or  for  a  verdict  for  defendant,  nor  exception 
takfu  to  the  judge's  charge,  tba  OTemillna;  of  the 
motion  for  a  new  trial  on  the  grouiid  that  the 
verdict  for  plaintiff  was  against  the  weight  of 
evitience  will  not  be  disturbed  on  appeal.— Wal- 
bridge  V.  Graham,  (City  Ct  N.  Y.)  20  N.  Y.  S. 
896. 

19.  Defendant,  br  omitting  to  move  for  a 
nonsnit  or  for  the  direction  w  a  verdict^  con- 
cedes that  there  was  sufficient  evidence  to  war- 
rant a  verdict  for  plaintiff;  and,  without  an  ex- 
ception to  the  refusal  of  either  of  such  motions, 
the  general  term  of  the  court  of  common  pleas 
has  no  jurisdiction  on  appeal  from  a  judgment 
of  the  general  term  of  the  city  court  to  inquire 
iuto  the  sufficiency  of  the  evidence.— Van  Do- 
ren  v.  Jelliffe,  (Com.  PI.  N.  Y.)  20  N.  Y.  S.  636. 

Beview — Objections  Dot  raised  below. 

20.  Defendant  cannot  object  on  appeal  that 
certain  affidavits  were  allowed  to  oe  read, 
where  the  record  fails  to  show  that  he  raised 
the  question  of  their  incompetency  in  the  lower 
courL— West-Side  Bank  v.  Meehan,  (Sup.)  20 
N.  Y.  S.  766. 

21.  Evidence  admitted  without  objection  is 
not  subject  to-  review. — Von  Kamen  v.  Roes, 
(Sup.)  20  N.  Y.  S.  548. 

'-Si.  A  judgment  for  plaintiff,  tn  an  action  for 
trespass  by  defendant's  cattle,  will  not  be  dis- 
turbed, on  appeal,  on  the  gronnd  that  it  does 
not  amrmativclj'  appear  that  the  alleged  tres- 
pass was  committed  in  the  state,  or  that  plain- 
tiff owned,  or  was  in  possession  of,  the  locus  in 

a no,  or  of  tie  property  injured,  as  such  objec- 
ons  are  tec^Ical,  and  cannot  be  taken  advan- 
tage of  on  appeal,  unless  they  are  specifically 
raised  in  the  court  below.— Gonkey  r.  Kenyon, 
(Sup.)  20  N.  Y.  S.  313. 

•^a.  An  objection  to  the  measure  of  damages 
adopted  by  the  trial  court  cannot  be  raised  ioe 
the  first  time  on  appeal.  —  Saltaman  v.  New 
York,  Ia  E.  &  W.  E.  Co.,  (Sup.)  20  N.  Y.  8. 
361. 

34.  A  provision  of  a  contract  sued  on,  which 
was  neither  interposed  as  a  defense  to  the  coni- 

Jlaint  nor  raised  on  trial,  cannot  be  raised 
or  the  first  time  on  npeal.— Riley  t.  Blac^, 
(Com.  PI.  N.  Y.)  20  N.  T.  B.  605. 

 PFesumptioiiB. 

S5.  Where,  in  a  suit  against  a  stockholder 

of  a  corporation  to  recover  for  a  debt  con- 
tracted by  the  corporation,  the  record  does  not 
show  that  a  certificate  was  put  in  evidence  on 
the  trial  that  the  whole  amount  of  the  capital 
stock  had  been  fully  ^id  in,  in  accordance 
with  the  statutory  requirements,  the  appellate 
court  cannot  assume  that  such  certificate  has 
been  filed,  even  though  counsel  claims  in  bis 
brief  that  the  certificate  was  produced  on  the 
trial,  and  examined  by  the  court,  but  not 
formally  put  in  evidence.— Herliert  r.  TJhl, 
(Sop.)  20  N.  Y.  S.  743. 

 Weight  and  Bufflolenoy  of  evldenoe. 

26.  The  decision  of  Hie  trial  court  on  con- 
flicting testimony  will  not  be  disturbed.— Mc 


Grath  T.  Mangela,  (Com.  Pi.  N.  Y.)  20  N.  T 
869.  ^ 

27.  On  an  appeal  from  a  jndjnnem  1 
general  term  of  the  New  York  city  ctwirt  iF- 
mg  a  judgmrnt  on  a  verdict,  and  an  order  C'' 
ing  a  new  trial,  if  there  was  any  eTideuce  ts  i 
port  the  Judgment  the  evidence  wfll  em 
Weighed  by  the  court  of  common  plof.— Itil 
V.  Martin.  (Com.  PI.  N.  Y.)  20  N.  T.  S.  «f 

3d.  Where  the  recoM  shows  a  conflict  of  f4 
dence,  the  general  term  will  not  aet  aside  a  r» 
diet  on  the  ground  of  excessive  dacu^--- 
Stemberger  t.  Metropolitan  EL  By.  Co- 
PI.  N.  YO  20  N.  Y.  S.  857.  . 

20.  Where  the  issues  of  fact  aie  fvAr  %d 
dearly  submitted  to  the  Jury  In  the  tnsmTtj-ta 
of  the  trial  judge,  the  venlict  of  the  juiy  oa  r-:-' 
fllctlng  evidence  will  not  be  distnrtied  on  tj-*:i- 
unless  the  verdict  is  manifestly  against  the  w^^- 
of  the  evidence,  or  unless  there  has  beea  .s-je  • 
er  conduct  on  the  part  of  the  joiy.— IVrr  • 
ChedsCT.  (aty  Ot  nTy.)  20  N.  Y.  S.  8K.  ^ 

8U.  The  trustworthiness  of  the  ertd^no* ' 
witness  is  a  question  peculiarly  for  the  i-'-; 
tion  of  the  jniT,  and.  if  it  aiipeais  froia  ' 
verdict  that  they  declined  to  credit  a  iritse" 
view  of  a  discrepancy  between  ids  tectiiD- 
this  and  a  former  trial,  the  court,  ou  a^-- 
will  not  interfere  with  their  decision. — Bar:"  "  i 
Second  Ave.  R.  Co.,  (Com.  PL  X.  Y.)  3j  .N  : 
S.  871. 

SI.  Where  the  evidence  is  doabtfol  e:'l 
conflicUng,  depending  on  the  character  ■ 
credibili^  of  witnesses,  the  general  ti^ru  — - 
not  be  called  on  to  review  and  readjust  "> 
facts  as  found.  Boosa  v.  Smith.  17  Hna.  ".i 
followed.— Teeter  v.  Teeter,  (Sup.)  20  N.  T  > 
269. 

83.  Where  a  cause  is  tried  by  th«  r>  ' 
without  a  jury,  its  finding  of  facts  will  d  '  • 
reviewed  except  in  cases  of  palpable  injn-' 
—McLaughlin  t.  O'Toole.  (Com.  PI.  K.  Y  . 
N.  Y.  S.  653. 

88.  The  findings  of  fact  of  a  court  of  e'j " 
unless  clearly  contrary  to  the  prepondtra-.  -  I 
proof,  shonld  be  affirmed  on  appeal.— Can  t 
Manhattan  By.  Oo.,  (Com.  PL  IX.  Y.)  20  \  - 
S.  724. 

 Findings  of  referee. 

34.  Where  proof  of  jadgment  recovne-!.  t 
execution  to  the  proper  conntr  Tetnmed  aL>'* 
fied,  was  given  In  an  action  m  the  natnr*  '  < 
creditors'  bill,  and  no  objection  wa»  ni-i !.  i 
the  trial  to  the  sufficiency  of  the  evi<]r>u  » 
a  foundaUon  for  the  action,  and  the  r-:-*" 
found  the  facts  In  accordance  with  so-L  -h 
dence  without  exception  being  taken  tit^<' 
the  sufficiency  of  the  evidence  cannot  be  C''^ 
tinned  on  appenL— Kndl  t.  Stefrihaa.  (Scp.<  3 
N.  Y.  S.  303. 

85.  The  oondnston  of  the  referee  oc 
fflcting  testimony  will  not  be  distorbe]  c  J  - 
it  is  clearly  agunst  the  wrigfat  of  evrd'^e^-  - 
Hwkins  T.  Marlette,  (Sup.)  20  N.  T.  S.  ■'^T* 

30.  In  an  action  for  money  loaned,  a  j* 
ment  based  on  the  finding  of  a  refen*  »*  t.-  ■: 
amonnt  remaining  unpaid  will  be  affinsttd  \'.  i 
examination  of  the  whole  case  thm  apprar"  : 
be  sufficient  evidence  to  sustain  bis  ncdr.'' 
Beed  T.  Zimmerman,  (City  Ol  N.  T.)  30  >*  T 
S.  666. 

87.  Where  the  defense  to  an  action  for  d--- 
ing  a  well  is  plalntUTs  alleged  brewdi  of  fu> 
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7  to  fnmlsh  a  stream  of  water  of  spedfled 
tensions,  plaiotiff'a  evidence  that  the  goxr- 
j  was  slmpl]'  to  reach  a  living  stream,  and 
as  to  its  nimens[ons,  will  support,  a  finding 
the  referee  in  bis  favor,  though  defendant 
1  several  of  bis  witnesses  testify  that  the 
trantr  was  as  to  the  dlmefasions;  and  the 
eree's  finding  will  not  be  reversed  on  ap- 
iL  as  he  had  the  advantage  of  seeing  and 
iring  the  witnesses.— Delser     Buffalo  Star 

idc  Co.,  (Sup.)  20  N.  T.  a  eot 

3s.  A  court  Mill  not,  on  appeai,  disturb  the 
linR  of  a  referi'e.  if  there  is  some  evidence 
support  the  fiiidiiis.— Ontterson  r,  Fonda 
te  Paper  Co..  (Snp.)  20  X.  Y.  B.  980. 
89.  The  decldon  of  a  referee  on  a  qnestion 
fact  will  be  upheld  on  appeal,  unless  It  ap- 
LTS  to  be  mnnifesitly  against  or  contrary  to 
:  evidcDce.— Betjemon  v.  New  York  El.  B. 
,,  (Com.  PI.  N.  Y.)  20  N.  Y.  a  628. 

-  Matters  not  apparent  on  the  reo- 
)rd. 

40.  The  court  of  common  pleas  cannot  re- 
ne  a  JndiOBent  of  a  district  conrt  on  the 
HiDd  of  alleged  insufficiencr  In  the  evidence 
Et  affirmntivelr  appears  from  the  justice's  re- 
■n  tbat  Tnaterial  evidence  adduced  on  the 
il  is  omitted,  and  that  respondent  could  not 
fe  caused  the  omission  to  be  aupplied  by 
•ans  of  an  amended  return.— McGovern  v.' 
dredee.  (Com.  PI.  N.  Y.)  20  N.  Y.  S.  654. 

41.  The  statement  in  a  case  as  settled  that 
le  foregoing  are  the  minutes  of  all  the  testi- 
417  taken  and  proceedings  had"  is  not  a  cer- 
cate  that  "the  case  contains  all  the  evi- 
ice."  such  as  the  practice  requires  in  order 
review  a  finding  of  fact  which  has  evidence 
Bupport  it.— De  Mott  v.  Kendrick,  (Sup.)  20 
Y.  S.  195. 

41  Where  the  case  contains  no  statement 
tt  all  the  eridence  ^Ten  at  the  trial  is  con- 
ned tber^n,  the  facts  are  not  before  the  gen- 
ii term  for  review. — Homeyer  v.  New  Jersey 
eep  &  Wool  Co.,  (Sup.)  20  N.  Y.  S.  814. 

An  appellant  who  omits  from  the  case 
t  statement  that  all  the  evidence  bearing  on 
i  guestioDs  in  controversy  is  thereby  prescnt- 

preclodes  the  appellate  court  from  inquiry 
i  tther  the  verdict  u  against  the  weight  of  ev- 
■noe.-Gaylord  T.  Gallagher,  (Com.  Pi.  N.  Y.) 

.V.  Y.  S.  682. 

**■  Where  a  case  on  appeal  fails  to  show  a 
nioD  either  for  nonsuit,  or  for  the  direction 

s  Terdict  for  defendant,  or  any  exception  to 
refusal  of  such  motions,  or  that  it  contains 
1  the  evideoce,  the  evidence  will  not  be  re- 
nred.— Hyland  t.  Andwion,  (Ccnn.  Ft  N. 

—  HarmlesB  error. 

4$.  In  an  action  against  a  mutual  benefit 
fifty,  nlaintiff  need  not  prove  the  provisions 

ilefendant's  by-laws  where  the  answer  aeti 
em  forth,  and  bis  having  done  so  by  sec 
"aiT  evidence,  withont  first  laying  the  prop- 

haius,  is  not  available  error.— Oreenspau  v. 
mericnn  Star  Order,  (City  Ct.  N.  Y.)  20 
.  T.  S.  045. 

^-  Error  in  the  admission  of  evidence,  even 
>  a  trial  by  the  court  of  an  eqoitahle  action, 
V  be  ground  of  reversal,  aliaough  it  does 


not  appaar  to  hare  been  pradndldal  to  appjy- 
lant— Gunaxdr.  Manhattan  I^.  Ock,  (Ooin.TL 
N.  Y.)  20  N.  T.  a  724. 

47.  Where  a  copy  of  a  written  contraiit,  and 
parol  evidence  to  uiow  that  the  copy  is  sub- 
stantially like  the  original,  are  properly  ad- 
mitted, it  is  harmless  error  that  the  same  evi- 
dence was  first  admitted  improperly  l)efore 
projter  foundation  laid,  and  stnckeu  out. — Ho- 
meyer T.  New  Jersey  Shero  &  Wool  Ca.,  (Sup.) 
20 N.  Y.  a  814,  *  y  Iff 

48.  In  an  action  for  rent,  where  defendant 
alleged  enforced  abandonment  owing  to  plain* 
tiff's  negligence,  it  was  error  to  admit  evidence 
of  an  ammoaia  nuisance  in  the  building,  without 
proof  of  plidntlfTs  conuection  therewith,  but 
such  error  was  obviated  by  a  charge  that  the 
jutT  should  disregard  such  evidence. — Xiawrence 
T.  Mycenian  Marble  Co.,  (Com.  PL  N.  Y.)  20  N. 
Y,  S.  098. 

40.  Where,  on  the  evidence,  plaintiff  is  en- 
titled to  recover  on  a  contract  by  direction  of 
the  court,  leaving  nothing  but  the  amount  of 
damages  to  be  determined  by  the  Jurv,  defend* 
ant  is  not  prejudiced  by  the  submisstou  of  the 
construction  of  the  contract  to  the  jury  as  one 
of  fact.— Hannay  t.  Zerban,  (Com.  PL  N.  Y.) 
20  N.  Y.  S.  656. 

50.  In  an  action  on  a  Bohemian  oats  note* 
the  defense  was  that  it  had  been  obtained  by 
the  fraudulent  representation  that  the  company 
from  which  the  oats  were  purchased  was  worth 
$100,000,  and  that  defendant  relied  on  a  bond 
given  him  by  the  company,  agreeing  to  sell  for 
him  the  following  year  a  sufficient  quantity  of 
oats  to  enable  him  to  realize  $100  more  than 
the  amount  of  the  note.  Bdd,  that  an  error  in 
excluding  evidence  that  the  company  was  worth 
only  110,000  was  hannless,  as  such  evidence 
would  ttow  that  the  company  was  responsible 
for  many  times  the  amount  of  its  obligation  to 
defendant.— Smith  T.  Mott,  (Sup.)  20  nTY.  S. 
5S2. 

61 .  Though  the  practice  of  a  referee  in  re- 
serving a  decision  on  a  motion  to  amend  the 
complaint  by  adding  other  Items  of  claim,  until 
the  final  decision  by  the  court,  is  objectionable, 
a.  Judgment  entered  on  his  report  for  plaintiff 
^vill  not  be  reversed  where  defendant  coutested 
ihe  additional  Items,  but  plaintiff's  proof  showed 
that  he  was  clearly  entitffd  to  recover. — Rocker 
V.  WUdfoei-ster,  (Sup.)  20  N.  Y.  S.  9. 

53.  Where  the  court  instructs  the  jury  to  dis- 
regard certain  evidence  erroneously  admitted, 
the  refusal  to  strike  out  such  evidence  is  not 
groimd  for  reversal.— Mattes  r.  FrankeL  (Sup.) 
20  N.  Y.  S.  145. 

63.  In  an  action  to  recover  money  alleged  to 
have  been  withheld  from  iilaiutiffs  by  defend- 
ants, who  had  indorsed  plaintiffs'  note  and  ne- 
gotiated it  for  theui,  defendants  set  up  a  special 
contract  that  tbey  should  retain  from  the  pro- 
ceeds of  the  note  the  sum  sued  for  as  compensa- 
tion for  their  services.  Held,  that  error  m  ad- 
mitting evidence  of  the  usual  price  of  such  serv- 
ices as  defendants  had  rendered  was  not  preju- 
dicial to  defendants,  where  the  jury  found  for 
plaintiffs  for  part  of  tbe  sum,  since  such  finding 
negatived  the  existence  of  the  special  contract, 
in  the  absence  of  which  defendants  would  Iinve 
l>een  restricted  to  the  statutory  brokerage  but 
for  the  evidence  in  question. — Cllancey  v.  Losey, 
(Sup.)  20  N.  Y.  a  383. 
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Roview— ObjectlonB  waived. 

54.  Defendants  'n'ill  not  be  estopped  ^om  ap- 
pealing from  a  void  ordpr  of  reference  by  reason 
of  their  having  proceeded  with  the  trial  before  a 
referee  under  such  order.— Doyle  v.  Metropoli- 
tan El.  K.  Co.,  (Com.  Pi.  K.  Y.)  20  N.  Y.  S. 
866. 

55.  An  exception  by  defendant  to  the  ovei^ 
rulingr  of  his  motion  for  a  nonsuit,  made  when 
plaintiffs  rested,  on  the  BTOund  of  the  insuffi- 
ciency of  the  evidence,  is  not  available  on  ap- 
peal,  unless  sucb  motion  was  renewed  when 
both  sides  rested,  since,  by  a  failure  to  so  re> 
new  the  motion,  the  sumciency  of  the  evidence 
to  go  to  the  jaiT  is  conceded.— Gaylord  Gal- 
lagher, (Com.  PI.  N.  Y.)  20  N.  Y.  S.  682. 

5<1.  In  an  action  for  damages  for  preventing 
the  performance  of  a  contract  for  the  excavn- 
tion  of  earth  and  rock,  it  appeared  that  defend- 
ant had  reserved  the  right  to  decide,  after  the 
rock  was  uncovered,  whether  he  would  have  it 
excavated  by  plaintiffs.  Plaintiffs  testified  that 
after  the  rock  was  uncovered  defendant  directufl 
tJiem  to  proceed  If  he  did  not  accept  a  pending 
offer  to  sell  the  land,  and  that  he  did  not  ac- 
cept such  offer;  but  defendant  and  one  of  bis 
witnesses  denied  that  defendant  gave  plaintiffs 
any  stioh  direction.  After  both  slues  rested,  de- 
fendant moved  for  a  nonsuit,  and  then  for  the 
direction  of  a  verdict,  on  the  ground  that  be 
bad  an  option  to  terminate  the  contract,  but 
both  motions  were  denied.  Held,  that  defend- 
ant by  iiis  motions  authorized  Ibe  trial  court 
to  decide  the  facts,  and  waived  hie  right  to  have 
submitted  to  tbe  jury  the  controverted  question 
whether  or  not  he  directed  plaintiffti  to  proceed; 
a  failure  to  request  the  submission  ot  which 
rendered  unavailable  defendant's  exception  to  a 
charge  that  plaintiffs  were  entitled  to  recover, 
-nifey  T.  Black,  (Com.  Fl.  N.  Y,)  20  N.  Y.  S. 
695. 

57.  When  defendant  assents  to  a  stipulation 
that  an  assignee  of  a  vendor's  lien  shall  be  joined 
as  a  party  plaintiff  in  an  action  to  enforce  the 
Ken,  he  cannot  object  on  appeal  that  the  assign- 
ment was  made  before  trial,  and  that  the  action 
was  improperly  brought  in  the  name  of  the  as- 
^or.— Keenan  v.  Gantert,  (Sup.)  20  N.  Y.  S. 

Effect  of  appeal — Stay. 

58.  Laws  1892,  c.  680,  S  35,  provides  that  if 
one  applying  to  a  board  of  inspectors  for  reg- 
istry, being  challenged,  makes  oath  to  facts 

aualifying  him  to  vote,  his  name  shall  be  put  on 
le  list;  otherwise  not.  Section  37  provides 
that  if  the  board  shall  refuse  to  strike  from  the 
iist  any  person  not  qualified  to  vote,  or  shall  re- 
fuse to  put  on  the  list  the  name  or  any  penron 
entitled  thereto,  application  may  be  m.tde  to 
any  one  of  certain  justices  or  judges,  who  may, 
on  sufficient  evidence,  and  on  such  notice,  of 
not  less  than  24  hours,  to  the  board  of  in- 
spectors and  other  persons  interested,  of  such 
application,  as  the  justice  or  judge  may  require, 
order  such  name  to  be  stricken  from  or  added 
to  Uie  list,  as  the  case  may  be.  Held,  tbat  on 
appeal  from  such  order  a  stay  of  proceedina» 
v^I  be  granted.— In  re  Ward,  (SupO  20  N.  Y. 
B.  606;  Id  re  Robinson,  Id. 

US).  The  right  to  a  stay  is  not  affected  by 
failure  of  the  person  applying  to  have  the  name 
ablcken  to  file  his  papers  or  enter  an  order. — In 


re  Ward,  (Sup.)  20  N.  Y.  S.  COG;  In  re  R.^ 
son,  Id. 

Decision. 

60.  It  Is  error  for  tlie  court,  on  appeal  f^-x 
judfrment  in  favor  of  plaintiff,  to  dismL«*  ; 
complaint  and  render  judgment  ah9olai<^  t 
defendant,  when  It*  is  not  certain  tbat  pli:=^ 
might  not  recover  on  another  triaL — Blaiu*^'! 
V.  Bainbridge,  (Com.  PI.  N.  Y.)  30  N.  1 
S.  95U. 

61.  On  appeal  from  a  judgment  on  t^tDi 
for  plaintiffs  in  a.  case  involving  contT'iv-r* 
Questions  of  fact,  the  general  term  of  th-=^ 
court  cannot  render  judgment  absolute  ar-i 
ptaintiff,  as  it  has  no  power  to  determine  --■ 
questions  of  fact.— Riley  T.  Black,  (Com.  ? 
¥.)  20  N.  Y.  S.  695. 

G2.  In  an  action  brought  as  a  bill  of  p*s 
by  an  attaching  creditor  ajraiiist  many  c!-i= 
ants  of  the  prcqperty,  tJie  amrmanfw  on  xr-i 
ot  an  order  appoiatiDg  a  receiver  an<l  grs:'::^ 
an  Injunction  disposes  of  the  qnestioD  ss  i  -i 
complaint  not  stating  facts  sufficient  to  o-:-^ 
tnte  a  cause  of  action,  raised  hy  demanvr- 
National  Park  Bank  t.  Haas,  (Sup.)  20  N.  1 
S.  767. 

 Dismissal. 

65.  Where  it  appears  that  the  papers  or.  i; 
peal  arc  printed  in  time  for  tbe  anmiufnt.  :. 
ap|)eal  will  not  be  disnussed  on  tbe  grovhc  • 
w-aiver,— Gasmdy  r,  McForland,  (Com.  FL  > 
Y.)  20  N.  y.  S.  876. 

 Uodifloation. 

M.  An  order  of  the  inneciBl  term  nroneoiii 
refusing  to  permit  appeUee  to  withdraw  s  '' 
tice  of  retainer  filed  oy  his  atton«v  tbn'  ? 
mistake,  and  in  the  belief  that  appellant  U 
filed  an  undertaking,  will  be  modified  br  'J- 
peneral  term;  Code  CiWl  Proc.  {  131T.  pen:.-.' 
ting  thi>  modification  of  the  order  appeal inz 
— SVhafVer  T.  Jones,  (Super.  Buff.)  20  X.  Y-  S 

(15.  Where  a  judgment  against  an  elers:-- 
railroad  company  enjoins  it  from  <^ieratiDt:  i' 
road  in  front  of  plaintiff's  proper^,  unlet^-^ 
pays  plaintiff  certain  damages,  and  such  iL^c 
ages  are  greater  than  the  proof  warrants,  h: 
are  shown  to  be  of  a  snbstantia)  character  » 
least,  tbe  judgment  will  not  be  reT«s«d 
appeal,  but  only  modified.    BInmeothal  v.  Kau 
road  do.,  (Super.  N.  Y.)  17  N.  Y.  S.  4St 
lowed.— Bolger  v.  Metropolitan  EL  By.  C-'i 
(Super.  N.  Y.)  20  N.  Y.  S.  430. 

Motion  for  restitution  on  reTenal. 

66.  Where  application  is  made  for  the  refli 
tution  of  counsel  fees  in  a  divorce  smt  on  t-t 
reversal  of  an  order  therefor  in  favor  of  piair 
tiff,  notice  of  the  application  must  be  given  t 

Slaiutiff.— Orauer  v.  Graaer,  (Com.  PL  i- 
0  N.  Y.  S.  854. 


Api>earance. 


Authority  of  attorney, 
CUent/*  1,  2. 


'Attorney 


J 


Appointment. 


Of  executors  and  administrators,  see  "Eznv 
tors  and  Admiidstratots,"  2.  j 
Of  recdTen,  we  "BeetfTcr^"  1-&  ! 
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Apportionment. 
Membljr  diatrieti,  we  "State  Legislatore.*' 

Argwnent  of  ConnaeL 

Army  and  Kavy. 

«r  of  nU«f  committee  of  O.  A.  B.  post  to 
nnmiend  aid  to  Indigent  loldien,  m  "Poor 
i  Poor  lAwa." 

ARREST. 

»  aireat  tor  serrant,  UabUltr  of  maater,  see 
>Ia«ter  and  Servant,"  10. 

civil  actions — Affidavits. 

1.  Affidarits  based  on  information  onljr  are 

sufficient  to  siqtport  an  order  of  arrest  in  a 
I  action  where  c^alntiff  desires  to  enforce 

claim  b7  arrest  and  imprisonment  of  de- 
laot,  but  the  eTidence  sboidd  be  such  as 
lid  be  receivable  on  tbe  trial  of  the  action 

ustify  an  ordtnnry  jndrment.  19  N.  Y.  S. 
,  affirmed. — Marlfey  t.  Diamond,  (Com.  PI. 
Y.)  20  N.  y.  S.  847. 

-  Bond. 

2.  Where  defendant*  In  an  action  for  ma- 
ins prosecution,  Is  arrested,  glres  bail,  and 
^leased  bj  the  sheriff,  the  fact  that  the  un- 
taking  has  been  approved  ex  parte  by  a 
Ige  of  the  proper  court  is  no  ground  for  re- 
al hy  the  sheriff  to  receive  timely  notice  of 
:eption  by  idalntlft  to  the  snfficienCT'  of  the 
vties.— Hetch  v.  Bishop.  (Super.  N.  Y.)  20 
Y.  S.  837. 

B.  Where  defendant.  In  an  action  for  ma- 
sons prosecution.  Is  arrested,  gives  bail,  and 
released  by  the  sheriff,  and  the  iindertakine 
)  been  approved  ex  parte  by  the  judge,  but 
ilntiff  has  not  consented  to  such  approval, 
r  examined  the  sureties,  and  insists  ou  such 
unioation.  It  is  error  to  refuse  to  cancel  the 
parte  approval  of  the  undertaking,  and  enter 

order  uiat,  if  plaintiff  declines  to  permit  it 
itaod,  the  order  of  arrest  might  be  consid- 
id  vacated.— Hetch  v.  Bishop,  (Super.  N.  Y.) 
N.  Y.  S.  8»7. 

—  Action  on  bond. 

4.  An  andertakiuff  on  arrest  under  Code 
nl  Proc  {  658,  providing  for  payment  of  "all 
Hs  which  may  be  awnrded  to  the  defendant. 
A  nil  damages  which  he  may  sustain  by  rea- 
n  of  the  arrest,  not  exceeding  the  sum  speci- 
•1  by  the  undertaking,"  secures  only  such 
sts  up  to  the  specified  amoiuit  ai  accrue  di- 
ct!7  from  the  arrest,  or  are  necessitated  by  it, 
J  not  the  costs  of  tlie  oriirinal  action,  and  a 
fB.  of  payment  of  these  tatter  costs  is  no  de- 
nse to  an  action  on  the  undertaking  against  a 
tety.-Sntorins  v.  North,  (Com.  PI.  if.  Y.)  20 

Y.  S. 

5.  In  an  action  on  an  iindertakiiig,  given  on 
I  order  of  arrest,  a  verdict  was  properly  dl- 

for  plaintiff,  where  defendant  admitted 
lit  he  sued  plaintiff,  obtained  the  order  of  ar- 
*t,  gave  the  undertaking  with  proper  suretlefi. 
id  consented  to  vacate  the  order  after  plaintiff 
U  been  arrested  and  held  in  bail,  and  had  ex- 


pended 9260  in  counsel  fees,  and  In  obtaininf 
siu-i>tios  to  secure  release. — Hnllen  v.  Jaamm 
(City  Ct.  N.  Y.)  20  N.  Y.  S.  659. 

ASSATTIiT  AND  BATTKRY. 

Evidence. 

Complaining  witness  was  pnq|»erlr  per- 
mitted to  testify  as  to  how  long  after  ue  a^ 
sault  he  became  consdous,  this  bdng  compe- 
tent to  show  extent  of  the  injury,  and  as  part 
of  the  res  gestae,  and  evidence  that  he  was 
taken  away  in  an  ambulance  was  also  compe- 
tent.—People  T.  Zonnek,  (Sup.)  20  N.  Y.  &  756. 

Assessment. 

For  public  improvements,  see  "Municipal  Cor* 
poradons,"  22-28. 

 liab-.Uty  of  tcnuit,  see  "Ludhffd  and  Ten- 
ant," 3. 

Of  taxes,  see  "Taxation,"  2.  8. 

ASSIGNMENT. 

See,  also,  "Assignment  for  Benefit  of  Credltp 
ors," 

Of  claim  against  United  States,  see  "Claims 
against  United  States.'.' 

Of  insurance  policy,  see  "Insurance,"  2. 

Of  lease,  suit  against  assignee  to  foreclose  me- 
chanic'a  lien,  see  "Mechanics*  laens,"  6. 

Of  mortgage,  see  "Mortgages."  6. 

Of  tradu-di-irks,  see  "Trade-Marks  and  Trade- 
Names,"  3. 

Right  of  assignee  to  revoke  esto^Htel,  see  "Bo- 

toppel,"  7. 

Bights  of  parties. 

1.  A  contractor  assigned  to  plaintiffs  in  writ- 
ing money  to  be  paid  him  under  a  contract,  but, 
on  Bubsequeutly  obtaining  a  draft  for  the  money, 
gave  it  to  the  defondauts,  who  took  with  notice 
of  the  plaintiffs*  claim.  In  an  action  by  plain- 
tiffs for  the  money  so  recdved,  defendants 
claimed  that  the  contractor  bad.  previously  to 
the  assignment  to  plaintiffs,  verbally  agreed  If 
defendants  would  fiimish  him  money,  wlilc))  they 
did,  to  turn  over  to  them  the  draft  be  should  re- 
c^ve  In  payment  under  Ms  contract.  HMd,  that 
the  right  or  the  defSendants  to  receive  this  draft 

i  as  agreed  was  not  affected  by  the  fact  that,  at 
'  the  time  of  its  receipt,  they  held  other  security 
which  bad  not  been  fully  exhausted,  and  that 
the  rights  of  plaintiffs  as  to  such  otmx  secarity 
could  not  be  deternuDed  in  this  action, — ^York  T. 
Conde.  rSup.)  20  N.  Y.  S.  0(il. 

2.  A  contractor  assigned  to  plaintiffs  in 
writing  money  to  be  paid  nim  under  a  contract, 
hnt.  on  Bubaeqiiently  obtaining  a  draft  for  the 
money,  gave  it  to  the  defendants,  who  took  with 
notice  of  the  plaintiffs'  claim.  In  an  action  by 
plaintiffs  for  the  mcmey  so  received,  dpfeiidants 
claimed  that  the  contractor  had,  previously  to 
the  assignment  to  plaintiffs,  ■  verbally  agreed  If 
defendants  would  furnish  him  money.  ^\-hieh 
they  did,  to  turn  over  to  them  the  draft  he 
slinuld  rpceive  in  payment  under  hi*  eon- 
tract  BeUl,  that  it  was  error  to  instruct  the 
jury  that  in  any  event  plaintiffs  could  re- 
cover money  received  by  defendants  from  the 
contractor,  and  retornea  by  them  to  him,  as, 
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It  d^mdauto  mn  antltlad  to  the  wh(de  of  the 
fond,  It  wu  Immaterial  iriiat  th^  ^  with  it 
after  Its  reodpt^Toik  0<»ide^  (Stv.)  20  N. 
T.  S.  96L 

8.  Defendants,  on  receipt  of  the  draft,  ap- 
plied S260  on  the  indlTidnal  account  of  one  of 
them,  to  whom  the  contractor  owed  94S0.  Of 
this  debt  of  $460,  $205  was  hicnrred  after  the 
aadgnment  to  plaintiffa.  There  was  evidence 
that  the  agreement  between  the  contractor  and 
defendaots  covered  this  individual  account. 
HM,  that  it  was  error  to  charge  that  plaintiffs 
were,  in  any  event,  entitled  to  recover  $205  of 
the  amount  allowed  on  this  debt.— York  v. 
Oonde^  <8iip.)  20  N.  T.  8.  901. 

ASSIGNMENT  FOB  BENEFIT 
OF  OBEDITOBS. 

See^  alsok  **Fiaiidiilent  Oonverancea." 
Action  to  set  aside  as  frandnlMit,  bill  of  partio- 
ulars,  see  "Pleading,"  18. 

Freferences. 

1.  Where  a  debtor,  wUle  contemplating  an 
aBsignment,  transfers  to  one  of  his  creditors  a 

E)rtion  of  his  property  with  Intent  to  evade 
aws  1887,  c  o03,  forbiddlne  preferences  in 
assignments  In  excess  of  one  nbird  of  the  debt- 
or's aetnal  assets,  the  transfer  b  frandnlent 
and  void,  whether  the  transferee  had  knowl- 
edge of  the  fraudulent  intent  or  not.  Berger 
V.  ^arrelmann,  27  N.  B.  1065.  127  Y.  281; 
Manning  v.  Beck,  20  N.  B.  90,  129  N.  T.  1, 
diatineuTshed.— Abegg  T.  Bishop.  (Sup.)  20  N. 
Y.  S.  810. 

3.  An  agreement  by  a  debtor,  who  is  in- 
solvent, and  Known  to  he  Insolvent  by  a  certain 
creditor,  not  to  make  a  general  assignment,  lest 
It  might  invalidate,  as  an  unlawfnl  preference, 
a  transfer  of  the  debtor's  entire  property  to 
the  said  creditor,  shows  a  fraudulent  intent, 
and  renders  void  the  transfer  as  to  other  cred- 
itors, though  made  in  payment  of  a  bona  fide 
indebtedness.— Tompkins  r.  Honter,  (8np.)  20 
N.  Y.  8.  365. 
Actions  by  assif^ee. 

S.  Specific  performance  of  a  bill  of  sale 
from  a  debtor  to  a  creditor,  In  consideration  of 
a  promise  by  the  creditor  to  discharge  certain 
of  the  debtor's  liabilities,  cannot  be  enforced 
by  the  Bubsequeut  assiRnee  of  such  debtor  for 
the  benefit  of  his  creditors,  as  the  remedy  by 
action  at  law  for  damages  is  adequate,  and  the 
debtor's  right  to  maintain  such  action  is  per- 
sonal, and  does  not  pass  to  the  assdgoee.— Wil- 
liams V.  Boyle,  (Com.  PI.  N.  Y.)  20  N.  Y.  S. 
72% 

ASSOCIATIONS. 

See,  also,  "Corporations.'* 

Action  against  memben. 

Code  Civil  Proc.  |  1919,  permits  an  ac- 
tion against  an  unincorporated  assodation  to  be 
brought  agninst  ita  president  or  treasurer. 
Section  1923  provides  that  the  other  provisions 
of  the  article  (which  includes  section  I9l9)  shnll 
not  prevent  an  action  being  brought  against  the 
members  of  the  association,  except  where  -an 
action  haa  already  been  brought  against  the 


president  or  treasurer.  BM,  tbat  aa  idn 
may-  be  brought  in  the  first  instance  tfuM 
the  members.— Schwarta  t.  W«dilw^  (ObBi  a 

fi.  Y.)  20  N.  Y.  S.  86L 

ASSUMPSIT. 

Vop  mppllee  furnished  fire  depaitment  tf  dt^ 
sea  'llunic^  Gorpraatioiiar*  7. 

When  lies.  1 
Where  a  life  insurance  poUcy  Is  SMip^ 
as  collateral  securitr  for  a  debt,  utl  ^ 
amount  of  the  policy  is  paid  to  such  awHb::  *« 
the  insurance  company,  the  surplus,  after  trif- 
faction  of  the  debt,  may  be  recov«red  in  la  l^-, 
tion  for  money  had  and  received.  Kiaj  t 
Van  Vlecb.  16  N.  E.  547,  lOG  N.  Y.  >3.  f4 
lowed.— Sharp  t.  Bose,  (Sup.)  20  N.  I.  &  83& 

AMmmptloxL  of  Bloka. 
Br  swran^  sea  "Master  and  Serrut"  ^  | 

ATTACHIEBNX. 

See,  also.  "Execution." 

Jnrlsdiotion.  | 
1.  Under  Code  Civil  Proc  f  3160,  sDori: 
attachments  to  issue  out  of  the  exn 
New  York  against  a  domestic  ooipixatioD  wbv 
principal  place  of  business  is  not  wjt^un  or 
of  New  Yor]t,.it  is  a  question  of  fact  vMi' 
defendant's  principal  place  of  businm  is : 
such  citj,  and  the  redtala  of  the  certiScstci 
incorporation  are  not  condoaive  of  tfait  f.*. 
Blamenthal  v.  Manufacturing  Co.,  fCitj  C'. 
Y.)  15  N.  Y.  S.  826.  distingaisbed.— Botb^wf 
V.  Dithredee  Flint  Glass  Co.,  (Qty  CL  X  I 
20  N.  Y.  S.  373,  22  CivU  Proc  B.  814. 
Fraud— Proof  reqaired. 

3.  To  establish  fraud  as  a  ground  ot  c- 
tadunrat,  there  must  be  as  mnen  evidenfru 
would  be  eBsential  to  maintain  an  action  te'K 
on  fraud.— West-Side  Bank  t.  Meehan,  iS:;^ 
20  N,  Y.  8.  76a 

Affidavit. 

8.  Under  Code  Civil  Proc.  |  656,  rwairi* 
In  order  to  obtain  an  attachment,  s  sbc'^ 
that  defendant  "has  assigned,  diqweed  o'  -* 
secreted,  or  is  about  to  assign,  dispose  ''^ 
secrete,    tus  proper^,  with  uitatt  to  defr.:. 
creditors,  the  affidavit  should  show  eitbe- 
the  property  has  been  dispoeed  of,  or  thit  "i' 
debtor  is  about  to  dispose  of  it,  or  tint  be  !ttt 
disposed  of  part  and  is  abo^t  to  diqwse  of  i-^j 
and  an  affidavit  that  defendant  has  di!pc«r>i 
and  secreted,  "and"  is  about  to  dispoee  of  - 
secrete,  his  property,  is  insnfBden^  as  tbr 
mcmts  are  Inconsistent. — JohnacHi  t.  Bi:» 
(Sup.)  20  N.  Y.  S.  666. 

4.  In  an  action  commenced  by  attsdeis! 
on  notes  discounted  for  defendant,  whert 

tiff  does  not  seek  to  recover  damages  for  *■ 
fendant's  fraud  in  procuring  the  notes  xobi^ 
counted,  but  elects  to  sue  on  the  exprcM  r*  -• 
tracts;  the  aflidavit  for  the  attadinwst,  if  R 
shows  that  only  a  part  of  the  notes  are  dof.  u( 
seeks  to  recover  on  all  of  them,  is  btsSr^ 
fective.— JdmsoA  t.  Buckd,  (Sop.)  VtS-i.^ 
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5.  Li  an  Rttaehment  nit  on  notes  diseonnt- 
for  defendant       plaintiff,  some  of  which 
e  not  due,  where  the  affidavit  alleges  that  de- 
odont  induced  plaintiff  to  discount  the  notes 

-  false  representations,  and  also  that  he  has 
indulently  disposed  of  his  properly,  he  must 
ow  both  the  false  renreseutatioos  and  the 
andolent  disposition.—the  former  to  entitle 
m  to  sue  on  the  notes  not  due,  and  the  latter 

(Dtitle  him  to  the  attachment;  and  where 
e  rL>presentations  relied  on  are  statements 
ide  Of  defendant  that  he  owed  no  debts, 
4  his  pnmerty  was  nninoimlwred,  and  the  al- 
^  franaalent  disposition  Is  the  subsequent 
eeution  of  mortgages,  which  Is  also  relied  on 

show  the  falsitr  of  uie  representations,  plain- 
f  is  not  entitled  to  an  attachment,  since.  If 
e  representations  were  false,  and  defenunt 
u  in  fact  indebted,  then  the  mortgages  were 
it  fraudulent.— Johnaon  t.  Backel,  (sap.)  20 
.  T.  a  588. 

ATTOENBJY  AITD  CUENT. 

Sdarit  by  attonur  for  dlscoTerr.  >ee  "Dla- 
eoTery,"  9. 

iprupei-  remarks  oi  counsel,  see  "Trial,"  9. 
nthority. 

1.  An  attomej^S*  authority  to  appear  for 
a  client  ceases  after  the  entry  of  final  jadg- 
ent,  except  that  he  may  take  the  necessary 
qw  to  collect  the  Judgment— Gmikshank  t. 
oodwin,  (Sup.)  20  NT  Y.  8.  757. 

2.  Payment  of  counsel  fees  nnder  an  order 
court  m  a  divorce  case  to  plaintifTs  attor- 

78  is,  in  legal  effect  payment  to  plaintiff.^ 
ruuer  Orauer,  (Com.  PL  N.  Y.)  20  N.  Y.  & 
4. 

rder  to  pay  over  money  colleoted. 

3.  An  attorney  will  not,  on  a  sammary  pre- 
ss, be  ordered  to  pay  over  money  collected 
r  and  claimed  by  his  client,  if  an  assignment 

the  client's  claim  to  a  third  person  has  come 
directly  to  the  attom^'s  knowledge.— Bowen 

Sfflidt,  (Snp.)  20  N.  T.  S.  735. 

ction  for  oompensation. 

4.  Though  an  attorney  cannot  avail  him- 
If  of  his  client's  offers  of  compensation  for 
sf^Ional  leiTices,  made  during  the  relation- 
ip  of  attorn^  and  cHent,  except  to  the  extent 
St  the  compensation  is  fair  and  reasonable, 
e  Jury  may  treat  such  offers  as  the  client's 
m  estimate  of  the  value  of  such  services. — 
mdall  T.  Packard,  (Com.  PL  N.  Y.)  20  N.  Y. 
71& 

—  Instructions. 

5.  In  an  action  by  sn  attorney  for  profe»- 
mal  services,  it  is  not  error  that  the  judge's 
arp;e.  which  was  fair  and  complete  in  otner 
ipects.  and  correctly  stated  the  elements  to 

considered  in  making  up  the  verdict,  stated 
e  main  element  in  fixing  the  value  of  such 
rrices  to  be  their  successful  issue. — Randall 
Packard,  (Com.  PL  N.  Y.)  20  N.  Y.  S.  716. 

en  for  rompeneation. 

0.  Wbeie  an  attorney  nnder  an  agreement 
th  the  owner  of  pnnierty  condemned  for  a 
r  street  procures  an  Increase  In  the  amount 
damage*  awarded  by  tlie  commlaslonna  of 


estimates  and  assesaments,  he  thereby  acquires 
an  equitable  lien  on  the  sum  awarded  to  the 
amount  of  his  compensation  agreed  on.-— Gates 
V.  De  la  Mare,  (Hup.)  20  N.  Y.  S.  837. 

7.  In  proceedings  against  an  attorney  to 
compel  him  to  deliver  property  In  his  possession 
belonging  to  plaintiff,  wnere  it  ap[»eaTs  that, 
tbougn  the  attorney's  claim  Is  exceedingly  in- 
definite, yet  some  amount  may  be  due  him  by 
reason  of  his  retainer  by  plaintiff  a  reference 
is  properly  ordered  to  ascertain  t^e  amount 
thereof,  giving  plaintiff  the  option  of  making  a 
deposit  sufficient  to  secure  whatever  amonnt 
may  be  established  on  the  reference,  sinoe  an 
attorney  is  not  deprived  of  his  lien  simply  be- 
cause hia  claim  is  Indefinite.— Taylor  Iron  & 
Steel  Co.  T.  Higgins,  (Sup.)  20  nTt.  S.  746. 

8.  In  an  action  for  personal  injuries,  against 
a  railroad  company,  it  appeared  that  plaintlff'B 
attorney  had  a  lien  on  the  claim  for  damages 
for  one  third  of  any  amount  for  which  defend- 
ant should  settle  the  action:  that  after  issue 
was  joined,  plaintiff  released  all  claims  for 
damages  against  defendant  on  the  payment  by 
it  of  a  certain  sum;  and  that  the  settlement 
was  so  far  set  aside  as  to  pemdt  the  attorney 
to  wosecnte  the  action,  and  recover  the  amount 
of  bis  lien.  Beld,  that  the  attorney  was  not 
entitled  to  recover  without  establishing  the  lia- 
bility of  defendant  on  the  issues  Joined,  since 
compromising  the  claim  was  not  an  admission 
by  defendant  of  its  liability. — Casucci  v.  Alle- 
ibany  &  K.  a.  (3o.,  (Sup.)  ^  N.  Y.  &  343. 

Attornment. 

By  tenant,  to  adverse  daJmant,  see  "Landloid 
and  Tenant,"  1. 

Author. 
See  'literary  Property."  ' 

Award. 

In  condemnation  proeeedlngi,  we  *'Sbidnent  I>> 

main,"  8,  9. 
.Of  awff^uKB  of  inamaaee  lose,  see  *^Iniii^ 

BAIL. 

Belief  fk-om  forfeiture. 

1.  Where  the  principal  Is  surrendered  by 
his  bail  after  forfeiture,  and  la  tried,  convlcteo, 
and  pending  an  appeal  from  the  conviction  the 
bail  applies  for  reuef,  it  must  be  shown  that  no 
loss  to  the  state  occurred  by  the  failure  to  on^ 
dnce  the  prisoner. — People  v,  Hassan,  (Com. 
11  N.  Y.)  20  N.  Y.  8.  aw. 

3.  An  application  for  remlsdon  of  a  for- 
feited recognizance  cannot  be  granted  unless 
the  certificate  of  the  district  attorney  filed  In 
the  cause  shows  that  the  expenses,  If  any,  of 
the  apprehenidon  or  recapture  of  theprisoner 
have  oeen  paid. — People  v.  Cohen.  (CTom.  PI. 
JS.  Y.)  20  N.  Y.  S.  854, 

&  A  forfeited  recognizance  will  not  be  re- 
mitted unless  it  be  shown  that  the  expenses  of 
recapture,  if  there  was  a  recapture,  sad  of  en- 
forcing the  forfeiture,  have  been  paid. — People 
T.  Cohen,  (Com.  PL  N.  Y.)  20  N.  yT  S.  854. 
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Bailment. 
See  "Banks  ana  Banking^*  "Cavriers." 

BaUots. 
Bee  "SaeetionB  and  Toten." 

BANKBUPTCT. 

8ee.  also.  "Aarifrnment  for  Benefit  of  OcedUon;" 
"Ftandulent  OonTcrances." 

Discharge  of  bankrupt— OonoltuiTeness 

of  certificate. 

1.  Rev.  St.  U.  S.  S  S119,  provideii  that  the 
certitiCBte  shall  be  conclusire  evidence  io  faror 
of  a  baokmpt  of  the  fact  and  regtilarity  of  his 
discharge.  HOd  that,  even  if  the  discharge 
conld  be  impeached  in  a  collateral  proceeding 
by  proving  that  proper  notice  was  not  givea  by 
puuiication,  the  athdavit  of  the  clerk  that  no 
proof  of  publlcatiou  is  now  on  file  is  not  suffi- 
cient to  overthrow  the  presumption  in  favor  of 
the  validity  of  Uie  discnarge.  10  years  after  it 
was  obtained,  and  the  clerk  in  the  oflBce  having 
been  changed.— Oronee  v.  Whittlesey,  (Sap.)  20 
N.  Y.  8.  966. 
 Fraud. 

2.  Plaintiffs  sought  to  have  defendant's 
discharge  in  bankruptcy  declared  void  for 
fraud,  alleging  that  he  purposely  omitted  to 
file  a  schedule  of  his  individual  debts.  The 
only  evidence  for  plaiatiffs  was  an  affidavit  of 
the  clerk  of  the  court,  who  came  iuto  oflice  two 
years  after  the  adjudication  of  bankruptcy, 
that  he  could  not  find  in  the  files  any  such 
schedule.  Defendant  testified  that  at  the  pro^ 
er  time  he  made  out  bis  schedule,  sent  it  to  his 
attorneys,  and  that  afterwards,  at  an  examina- 
tion before  the  register,  he  saw  it  in  his  office, 
but  whether  marked  "Filed**  or  not  he  could  not 
say;  and  that  at  the  time  of  his  last  examina- 
tion the  register  told  him  he  had  done  every- 
thing necessary  to  get  his  discharge.  There 
was  no  evidence  that  the  attorneys  did  not  de- 
liver the  schedule  to  the  messenger,  as  required 
bjr  Ilev.  Bt.  U.  S.  S  6030,  or  that  the  messenger 
did  sot  deliver  it  to  the  register.  It  appeared 
that  plaintiffs  were  notified  of  the  bankruptcy 
proceedings  about  four  months  before  the  dis- 
charge was  granted.  Held,  that  there  was  not 
sufficient  evidence  to  show  that  defendant  was 
guilty  of  fraud  In  obtaining  his  discharge. 
Poillon  T.  liawrence,  77  N.  Y.  207,  distiaguish- 
ed.— Crouae  t.  Whittlesey,  (Sup.)  20  N.  Y.  8. 
9ti5. 

BANKS  AKD  BANKING. 

DepositB—Bieht  to  interest. 

1.  On  an  issue  as  to  whether  the  deposits 
of  plaintiffs'  testator  in  defendant  bank  were 
Interest  bearing,  evidence  of  the  value  of  the 
use  of  money  in  vinnlty  of  the  bank,  and  that 
fstator  received  interest  on  similar  deposits  ia 
other  banks,  and  that  one  bank  offered  him  6 
per  cent,  on  any  money  he  might  deposit,  la  ad- 
misfiiMe  in  rebuttal  of  defendant's  evidence  that 
the  agreement  between  the  iwrtieB,  by  which 
testator's  account  should  be  int«:e8t  bearing, 
was  abrogated  by  a  snbseqnent  agreement  that 


it  should  not  bear  IntegcsL  Mcnris,  J. 
sentlng.— McIxM^Dlii  T.  Natbrnsl  VabKA  I 
ley  Bank.  <SdvT20  N.  Y.  8. 171. 

—  Aotlon  to  recover. 

2.  Plaintiff  sued  to  recover  from  a  nr: 
bank  a  deposit  alleged  to  have  been  mtii  ■ 
her  money,  by  and  in  the  name  of  a  mxL  -j 
dead,  whom  uie  lived  with  as  wife  9tt  t-i 
•d  that  the  money  was  hers,  and  also  i 
ceased  assigned  to  her  his  right  and  title  d4 
to.  She  testified  that  the  bank  book  v/j  i 
ways  in  her  posseasioa.  but  an  entrj- 
that  deceased  had  checked  out  a  larpe  if- 
the  original  deposit,  which  the  evideiKr  «L 
be  invested  in  bis  own  name.  Sue  tesfi>-^  j 
that  the  deposit  was  made  In  her  pre^iecfi:  1. 
draft  from  another  bank  whidi  she  Be*er  n' 
She  did  not  produce  the  draft,  nor 
where  she  got  the  money.  The  evidenc*  i' 
the  means  of  deceased  waa  conffictin?.  ' 
that,  as  the  only  material  evidence  for  t'-'-  : 
was  her  on-n.  and  was  incompetent.  bev^Jc 
related  to  transactions  between  her  an-] 
ceased,  and  was  uorellalile,  because  yhe  *t 
to  two  inconsistent  causes  of  action,  aci  < 
confiicting,  it  was  error  to  submit  the  a 
the  jury.— Gunning  v.  Ounniog.  (Sup-I  '-if  1 
Y.  S.  804. 

Barings  bank — Bigfat  to  conduct  boa- 
ness. 

a.  Laws  1882,  C.  409.  f  2f>3.  whirh  rsi- 
it  unlawful  for  tuxr  "bank,  banttiag  as^^*  i.""  '-i 
or  individual  banker,  firm,  associatioL.  <-■' 
ration,  person,  or  persons,  to  adTerti><"  .•■ "  '•] 
forth  a  sign  as  a  savings  hank,  or  in  anj 
to  solicit  or  receive  depMits  as  a  Rarinz'  ti  : 
does  not  prevent  any  person,  firm,  corp<'rat  - 
or  association  carrying  on  a  bnaness 
tially  as  that  of  a  aavings  bank,  but  only  jt* 
hibits  conducting  such  business  under  s  r  i 
or  pretense  of  being  a  savings  baoli.— 1'-  - 
T.  Binghamton  Trnst  Co.,  (Sup.)  20  N.  V.  \ 
179. 

 Insolvency. 

4.  Laws  18S2,  c  409,  i  27S.  (2  Rev. 
Ed.,  p.  1673,)  declaring   that  when  «  ' 
InvDght  against  a  savings  bistitatioii.  til 
its  insolvency  and  demanding  Its  dissoluti^x 
court  may  grant  such  relief  and  i>3ider 
judgment  as  the  interests  of  the  parties  ^ 
to  require,  allows  the  court  to  scale  dawn  i~ 
posits  and  authorize  the  resumption  of  bosLr*. 
where  the  effect  of  this  will  be  to  sltov  -L< 
institution  to  continue  on  a  solvent  bass. 
firmed  by  31  N.  E.  738.— People  v.  VIR't  Ct-* 
ty  Sav.  Inst.,  (Sup.)  20  N.  Y.  S.  14S;  la  n 
Mitchell,  Id. 

Benefits. 

Considerati(»i  of.  In  assesunc  m 
"Kmineut  Domain,"  l^lfiL 

Bequest. 

See  "Oharitlei;"  "Wma." 

Best  Erldenoe. 

See  **BTfdence,**  1,  2. 
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Bill  of  FartdculaTa. 

«  "Flcading."  8-13. 

Bills  and  Notes. 

a  'Negotiable  Instmrnents." 

Blasting. 

iaoction  against,  w«  "InjoneUon/*  12. 
ABU  negligui^  aee  "Neeligenee/  8. 

Board. 

!  election  inspectors,  tee  "Etectlons  and  Yot- 
ers,"  3. 

I  healtii,  aee  "Mnnidpal  Ouporattona,''  4. 

Bona  Fide  Purohasen. 

«  'Negotiable  InBtnunuiW  ''Vendor 
waA  Purcbawr,"  4 

Bonds. 

■e  "Prindpal  and  Supety." 

msideratioD,  see  "JQanity,"  2. 

or  arrest  in  civil  action,  see  "Aireat,"  2-6. 

iterest  on  conpons,  see  "Interest,"  1. 

Etbility  on  crastable's  bond,  see  "Shertfh  and 

Consl^les." 

f  execatora  and  administrators,  see  "Bxecu- 
tora  and  Administrators/'  4,  6. 
a  appeal,  see  "Appeal,**  B.  6. 
scurity  for  costs,  see  ''Costs,"  11. 12. 

Books. 

» 'UteraiT  Fropertr.** 

Books  of  Aooonnt. 

>e  "BTidence,"  20. 

BBJSAOH  OF  MAKKTAgB 
FBOMISK 

•mages. 

Plaintiff  first  met  defendant  as  a  cnn- 
mer  tn  her  father's  store.  In  seven  weeks 
tey  became  engaged  to  be  married,  the  wed- 
Dg  to  take  place  in  a  very  short  time,  on  a 
17  fixed.  Defendant  failed  to  keep  his  en- 
igement.  and  afterwards  proposea  an  tm- 
wfnl  alliaoce  with  her.  It  appeared  that 
w  knew  during  their  courtship  that  he  sas- 
iloed  a  Uke  relation  with  another  woman. 
fid,  thrtt  a  verdict  for  $25,000  damages,  be- 
g  about  one  sixth  of  his  admitted  fortunev 
as  excesuve. — Wolters  v.  SchultSi  (City 
L  N.  y.)  ao  N.  Y.  S.  88& 

Brokers. 

»  "Factors  and  Brokers." 

Cancellation. 

f  contract  see  "Eqnity,"  1, 2. 


Canvass. 

Mandamtis  to  compdi  aee  "Etoctkna  anA  Vot- 
ers," 6. 

OABBmBB. 

See,  also,  "Horse  and  Street  Bailroada;"  'Itafl- 
road  Companiea." 

Of  goods— heading  in  action  for  dam- 
age. 

1.  In  an  action  against  a  carrier  for  damage 
to  goods  shipped,  it  is  not  necessary  to  prove  a 
written  contract,  the  law  implying,  in  the  ab* 
sence  of  sncb  a  contract,  an  obligation  to  deliv- 
er in  good  condition  to  the  person  from  whom 
freight  is  accepted.— Bubens  t.  Ludgate  Hill 
Steamship  Co.,  (Snp.)  20  N.  T.  8.  481. 

LlmitinK  liability — C(m8traotion  ot  con- 
tract. 

8.  Under  the  terms  of  a  bill  of  lading  ex- 
cepting the  carrier  from  liability  for  injury  from 
specified  causes,  "however  these  or  any  of  them 
may  be  brought  abont;  whether  any  of  the  per- 
ils, causes,  or  things  above  mentioned,  or  the 
loss  or  Injnry  arismg  therefrom,  or  from  any 
other  specified  cause,  be  occasionrd  by  or  from 
any  act  or  omission,  negligence,  dofaiilt,  or  er- 
ror iu  Judgment  of  the  pilot,  master,  mariners, 
eugineers,  stevedores,  or  other  persons  in  the 
service  of  the  ship's  owners,"  etc., — the  carrier 
is  exempt  from  liaUlity  for  injury  arising  from 
the  improper  stowage  of  oil  tn  Uie  same  com- 

fartmeut  with  the  goods  damaged.— Rubens  T. 
.udKate  HUl  Steamship  Co.,  (Sup.)  20  N.  T. 
S.  4S1. 

 Consideration. 

8.  That  a  of  lading  shall  exempt  the 
carrier  from  liability  for  huniT  from  specified 
causes,  as  stipulated  therein,  it  is  not  neces- 
sary to  prove  that  the  consideration  of  the  ex- 
emptions was  a  lower  rate  of  freight  than 
would  otherwise  have  been  charged, — Rubens  v, 
Ludi^te  HUl  Steamship  Go.,  (Sup.)  20  N.  T.  S. 

 Batifloatlon  by  shipper. 

4.  Though  a  bill  of  lading  limiting  the  lia- 
bility of  the  carrier  was  not  delivered  to  the 
shipper  or  his  agent  at  the  time  of  stiipment, 
Rtill,  assent  to  and  ratification  of  it  are  shown 
by  the  fact  that,  being  forwarded  to  the  per- 
sons to  whose  order  it  provided  the  zoods  should 
be  delivered,  it  was  indorsed  to  the  shippers, 
who  thereupon  entered  the  goods  at  the  ciiatom- 
house  without  any  objection  thereto. — Itnbens  v. 
Liidgate  Hill  Steamship  Co..  (Sup.)  20  N.  Y.  S. 
481. 

Diaorlmlnation — Injunction. 

li.  Tn  injnnction  proceedings  agsJnst  de- 
fendant, a  steamship  company,  it  appeared  that 
its  freight  rate  of  40  cents  per  barrel  bettt-een 
certain  pointa  was  reasonable:  that  a  steamer 
called  the  "C,"  by  reason  of  certoin  eonees- 
stons  from  its  government,  was  able  to  carry 
freight  between  said  points  nt  30  cents  per  bar- 
rel; that,  to  compete  with  the  C,  defendant  of- 
fered to  carry  freight  for  25  cents  per  barrel 
during  the  week  on  which  the  C.  sailed,  pro- 
vided shippers  would  stipulate  to  give  their 
shipments  during  said  week  exclusively  to  de- 
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fendHAt:  tbat^  defendant  haying  refused  to 
take  plaintiFB  freight  at  25  cents  per  barrel  nn- 
less  He  woald  make  the  Bttjiiilatton,  plaintiff 
■ned  to  restrain  him  from  exacting  tSie  stipola- 
tion.  Hdd,  that  it  was  error  to  grant  an  in- 
junction, since  defendant,  being  a  common  car- 
rier, bnt  not  exercising  the  right  of  eminent  do- 
main, had  the  ri^t  to  protect  itself  against  its 
competitor  so  l<»is' as  it  offered  the  same  terms 
to  all  shippers.  O'Brien,  JT.,  concurring  in  the 
leanlt,  on  the  ground  that  defendant  was  Josti- 
fled  In  making  the  discrimination  without  re- 
gard to  the  nght  of  eminent  domain.— Lough 
T.  Onterbtidga^  (Sop.)  20  N.  Y.  S.  7S8. 

Injnrlea  to  passengers. 

6.  Plainti^  a  passenger  on  defendant's 
■treet  car,  had  set  a  bundle  on  the  front  plat 
form,  and  when  about  to  all^t  from  the  car, 
after  It  had  come  to  a  fnU  stop,  he  stooped  to 


pick  up  the  bundle;  and  as  he  did  so  the  driver 
suddemr  released  the  brake,  and  the  brake 
handle  strucs  him  on  his  ^e.  The  drirer  knew 
of  the  bundle,  and  that  plaintiff  was  about  to 
alight.  Plaintiff  was  compelled  to  stoop  to  ob- 
tain the  bundle,  and  he  could  not  reasonablr 
have  foreseen  the  sadden  relaxation  of  the 
brake.  Bdd,  that  defendant  was  liable,  under 
the  rule  requiring  the  "utmost  care  and  dili- 
gence of  very  cautious  persons"  towards  pas- 
sengers.—Scholer  T.  Third  Are.  B.  Co.,  (Com. 
nVN.  T.)  20  N.  T.  8.  083. 

7.  In  an  action  against  a  street  railway 
Compaq  for  personal  injuries,  it  appeared  that 
plaintiff  while  riding  on  the  side  step  of  a 
crowded  car,  was  struck  and  injured  by  another 
car  going  in  the  opposite  direction  on  the  adjoin- 
ing track.  At  the  place  of  the  accident  the 
tracks  wwe  nearer  together  than  at  any  other 
point  on  the  line,  and  the  inner  rails  were  de- 
pressed, which  cansed  the  cars  to  pitch  together, 
making  the  position  of  one  on  the  step  danger- 
ons.  There  was  no  evidence  that  plaintiff  knew 
or  was  chargeable  with  notice  of  the  condition  of 
affairs  whiim  caused  the  accident.  Held,  that  a 
judgment  for  plaintiff  was  warranted.  Gray  t. 
Ballroad  Co.,  (Sup.)  U  N.  Y.  S.  927.  followed. 
—Herdt  v.  Rochester  City  &  B.  R.  Co.,  (Sup.) 
20  N.  Y.  S.  846. 

 Evidence. 

8.  TestimoTiy  with    reference  to  a  stop, 

iilaced  by  a  conductor  on  the  wrong  »ide,  as  si- 
eged, of  a  railroad  train,  so  as  to  bring  pa»»cn- 
gers  in  alighting  upon  another  track,  Is  couipi^- 
tent,  in  an  action  for  the  death  of  one  struck 
1^  a  train  on  said  track,  to  show  what  prorision 
had  been  made  for  passengers,  thotich  dec«>n&ed 
was  not  shown  to  have  been  misled  into  n-tting 
off  on  tiiat  dde  by  se^i^  the  step,  where  he  was 
in  fact  shown  to  have  gotten  off  in  such  a  man- 
ner as  necessarily  to  have  seen  It  —Luatiz  v. 
New  York,  L.  E.  &  W.  R.  Co.,  (Sup.)  20  Y. 
S.  477. 

9.  In  an  action  against  a  street  railway 
company  for  personal  injuries,  pUtintiff  was 
asked  whether  he  was  aware  that  there  was 
any  danger  in  riding  on  the  step,  and  replied 
that  he  was  not,  and  had  »een  others  so  doing. 
ffeWj  that  the  objection  that  the  testimony  left 
the  impression  that  plaintiff  would  be  exonerat- 
ed from  blame  if  he  did  aot  appreciate  the  dan- 
ger was  not  well  taken,  since  the  testimony  ev- 
idently  referred  to  the  risk  cansed  by  the  condi- 


tion of  the  trades  la  tills  particular  ease,  iri 
not  to  the  ordinary  hacaids  pertaining  to  s  w- 
tUm  on  a  car  step.— Herdt  t.  Rochester  Ctj  i 

B.  R.  Co.,  (Sup.)  20  N.  Y.  S.  346. 

10.  In  an  action  for  Injuries  all^^  to 
been  sustained  because  defendants  Bcnn 
threw  plaintiff  from  its  car.  It  may  be  ib-n 
by  witnesses  who  attended  plaintiff  imiiKdi;^^ 
after  the  accident  tliat  he  did  not  tltea  -iziz. 
that  the  driver  of  the  car  threw  Idm  fna 
Kummer  v.  Christopher  &  T.  S.  B.  Co,  (&- 
PL  N.  Y.)  20  N.  Y.  S.  U6. 


See  "Gifts,* 


Oaufla  MortiB. 

2-4. 

Certificate. 


Defective  certification  of  affidaTtt,  wiheE,  Kt 

"Affidavit." 
Of  ci^  engineer  approvlDg  sewer,  see  "OCdv 

pal  Corporations,^'^  21. 

CEBTIOBASI. 

To  fire  commissioners,  see  "Mnnidpal  Osie» 

tions,"  6. 

To  police  commissioner*,  see  "Municipsl  Cvp» 

rations,"  5. 

To  review  tax  assessment,  see  'l^xstioo,"  1 ' 
To  town  board — Beriew  of  rejeotioa  i 
claim. 

1.  Where  the  board  of  auditors  of  s  t^^. 
reject  a  claim  as  presented,  on  the  groccl  ■: 
insufficiency  of  proof  as  to  its  nature,  «st-T-. 
and  value,  but  allnw  daimant  s  mii-f 
amount,  the  partial  rejection  of  the  dsim  i- 1 
final  determination  of  the  matter  on  iu  sw^ 
which  the  claimant  may  iiave  reviewed  b«  i 
writ  of  certiorari.— People  v.  Board  of  Acdiifl 
of  Hamdbal,  (Sup.)  aoX  Y.  S.  165u 

S,  As  the  jurisdiction  of  the  bosrd  of  iccf 
tors  of  a  town  over  a  claim  terndnam  vtt 
the  delivery  to  the  supervisor  of  the  schedule  ^ 
audited  accounts,  a  writ  of  crartioraii  to  ie«* 
their  rejection  of  a  claim,  if  issued  tiMaetif. 
should  be  quashed,  and  the  procsediBn  £*• 
missed.— People  v.  Board  of  Audttns  «  Bo- 
nibal,  @ip.)  20  N.  Y.  S.  165. 

8.  Where  the  board  of  aaditors.  sftet  re- 
jecting the  claim  for  services  rendered  tbe  ton. 
adjourned  till  a  later  day,  to  give  the  dsiza^ 
a  rehearing,  and  notified  him  to  that  etft<i  uc 
he  failed  to  itemise  his  daim,  attend  befiKv  at 
board,  or  give  eridence  as  to  the  Tsluir  ^  w 
services,  ud  the  board,  after  diligent  iuivuT' 
allowed  a  part  of  the  claim,  the  daimsst  if  t-* 
entitied,  on  a  proceeding  by  certioiari.  to  u  or- 
der awarding  him  the  total  amount  of  the  cUn 
and  directing  it  to  be  levied  on  and  wD*** 
from  the  taxable  property  of  the  town.— 
T.  Board  of  Auditors  of  TTynniipi  (Supi)  2tf  X 
Y.  S.  166. 

Prepayment  of  fees. 

4.  Where  a  board  of  snperrison 

to  make  a  return  to  a  writ  of  certiorari  (mt3  w 
fees  for  preparing  the  same  are  Mid.  it  ^c^. 
state  tbe  ainount  of  fees  demanded,  ss  latsnn^ 
hj  Code  Ciril  Proc.  J  2135.— People  v.  B«rJ 
Scp'rs  Fulton  County,  (Sap.)  20  «.  I.  &  2aK 
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me  of  application — Limitation. 

5.  Oode  GlTfl  Pzoe.  1 2126,  prarMat  that  a 
ft  of  certiorari  to  review  a  determination 
Mt  be  fcranted  withlo  four  months  after  the 
trrminatiOD  becomes  binding.  Section  2140 
>vide8  that  one  of  the  purposes  of  certiorari 

to  Inquire  Into  jnriadictlon.  Hdd  that, 
tere  an  asseeunent  waa  aouKht  to  be  reviewed 
certiorari  on  the  fpround  of  want  of  joriadic- 
m  the  foor-montfaB  limitation  applied.— Peo- 
)  1  Board  of  Tmsteee  of  Cobleekill,  (Sup.) 
N.  Y.  &820. 
Hum. 

A  A  petition  br  a  sheriff  for  certiorari,  to 
ripw  the  rejection  by  the  board  of  super- 
lorx  of  an  accoont  for  boarding  prisoners, 
Iffft^  that  tiie  board  took  no  eviaenee  In  re- 
.rd  to  cotidn  items,  and  declined  to  hear  eri- 
■ncp  ofTered  by  relator.  ISie  return  dented 
at  the  board  acted  arbitrarily,  and  without 
idpnw:  "but.  on  the  contrary,  intended  to 
\A  did  act  with  fairness  to  relator,  and  in- 
led  him  to  assist  the  sheritTa  committee  of 
id  board  by  presenting  evidence  and  law,  that 
le  fiaid  committee  and  board  might  nnder- 
andiufcly  intelligently,  and  fairly  pass  npon 
id  niidil'*  the  account:  that  the  board  reduced 
le  account  only  to  the  amount  of  "each  day's 
Mrd  actually  had;"  that  relator  admitted, 
'lule  his  accounts  were  Iwing  audited,  that  he 
id  charged  for  a  longer  period  than  board  was 
unished;  that  anch  admissions  were  acted  on 
r  the  board;  and  that  it  allowed  for  board 
rtiially  furnished,  as  near  as  It  conid  do  so, 
roni  all  the  information  furnished  by  relator. 
^tU.  that  the  return  denied  that  the  hoard 
Kssed  on  the  account  without  evidence  bdng 
ikpn.— People  v.  Board  Sup'n  Clinton  Gonntr, 
iiip.)  20  N:  T.  S.  273. 

Lction  for  false  return. 

7.  In  an  action  for  an  alleged  folse  return 
>  a  certiorari  issued  to  review  the  proceedings 
F  a  highway  commissioner,  a  judgment  for 
laintifFs  will  be  reversed,  where  It  appears  that 
le  portion  objected  to  waa  Intended  aa  a  state- 
lent  by  defendant  of  his  holding  an  a  commis- 
ioner,  and  not  as  an  independent  nsBcrtion  of  a 
wt,  aud.  further,  where  the  return  sr-ems  to 
tdicate  that  tbe  statement  did  not  originate  in 
;  but  was  contained  in  defendant's  certificate 
f  the  proceedings  made  at  the  time  the  matter 
IS  before  him.— Bearddee  t  Dolge,  (Sup.)  20 

Change  ofVeaue. 
ee  '^eone  In  (SvU  Oases." 

Character. 

Mdenra  of  In  crindnal  cas^  see  "Grimlnal 
Law,"  12. 

CHAKTTIES, 

terlsc  to  charitable  institution. 

I.  Laws  1S4S,  c.  319,  (Act  April  12.)  pro- 
ides  that  any  corporation  formed  under  this 
ct  shall  be  capable  of  taking,  holding,  or  re- 
eiving  any  real  property,  by  virtue  of  any  de- 
iie  oontafned  in  any  Inst  will  or  testament  of 


any  person  whatsoever,  the  clear  annual  Incoma 
of  which  devise  shall  not  exceed  the  sum  of 
910;000,  provided  no  person  leaving  a  wife  or 
child  or  parent  shall  devise  to  audi  Institution 
or  corporation  more  than  one  fourth  of  his  or 
her  estate,  after  the  payment  of  his  or  her 
debts,  and  such  devise  shall  be  valid  to  the  ex- 
tent of  one  fourth,  and  no  such  devise  "shall 
be  valid  in  any  will  which  shall  not  have  been 
made  and  executed  at  least  two  months  before 
the  death  of  the  testator."  Bdd,  that  a  devise 
of  real  property  to  a  coritoration  organized  nn- 
der  such  act,  In  a  will  executed  13  da^s  prior 
to  the  death  of  testator,  who  left  a  wife,  was 
^oi^— H^^e  T.  Meioen,  (Siver..  N.  Y.)  20 

 Who  may  question  validity. 

S.  The  right  to  question  the  valldltT  of  such 
devise  is  not  limited  to  the  wife,  child,  or  parent 
of  the  testator,  but  the  heirs  at  law  may  take 
advantage  of  the  provisions  of  the  statute. 
StephMison  v.  Short,  92  N.  T.  followed.— 
Hemmje  T.  Malnen,  (Super.  N.  T.)  20  M.  Y.  & 
619. 

OHATTBL  HOBTaAGBB. 

Who  may  question  validity. 

1.  Plaintiff  claimed  title  to  chattels  under  a 
mortgage  hj  a  third  person,  who,  it  was  claimed, 
had  purchased  them  from  B.,  while  defendant 
claimed  title  as  a  purchaser  from  B.  BtXd,  that 
defendant,  being  neither  a  creditor  nor  pur- 
chaser, cannot  object  that  the  mortgage  was  in- 
Talid  because  given  to  secure  an  antecedent  debt, 
hut  must  stand  on  hia  own  title  aa  a  purchaser 
from  B.— Allen  T.  Heine^  (Snp.)  20  N.  T.  S.  38. 

On  crops  to  be  planted. 

8.  A  chattel  mortgage  on  potatoes  to  be 
planted  after  its  execution  is  invalid  as  to  sub- 
sequent purchasers  and  attaching  creditors  of 
the  mortgagor,  since  annual  crops  raised  from 
planted  seed  have  not  even  a  potential  existence 
before  the  seed  la  put  in  the  ground;  and  a  sale 
under  execution  levied  against  the  growing  crop 
gives  the  purchaser  a  valid  title  as  against  the 
mortgagee  or  a  subsequent  purchaser  on  fore- 
closure.—Rochester  Distilling  Co.  v.  Ba^,  (Sup.) 
20  N.  Y.  S.  683. 

.Foreclosure  of  crop  mortgage— Bights 

of  purchaser. 

8.  The  intermingling  l>y  the  purchaser  on 
foreclosure  of  the  crop  raised  from  seed  planted 
both  before  and  after  the  eiecutlon  of  the  mort- 
gage givi's  him  no  right  to  retain  the  entire 
crop,  wliere  the  evidence  shows  the  quantity  ob- 
tained from  each  planting;  and  the  purchaser 
at  the  execution  sale  is  entitled  to  portion 
obtained  from  seed  planted  after  the  execution 
and  delivery  of  the  mortgage. — Rochester  Dis- 
tiUing  Co.  V.  Razy,  (Sup.)  20  N.  Y.  S.  583. 
Filing  for  record. 

4.  Under  Laws  1883,  c  2T9,  S  2,  which  re- 
quires clerks  to  file  all  chattel  mortgages  which 
are  presented  for  that  purpose,  and  to  indorse 
thereon  the  time  of  receiving  the  same,  and 
deposit  them  In  their  office  for  inspection,  nei- 
ther an  attempt  to  enter  the  t^ce  when  it  is 
closed,  nor  a  deposit  of  the  mortgage  on  the 
clerk's  talde  when  no  one  is  present,  consti- 
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20  N.  T.  a  177. 

City. 

Bee  "Monlcipal  OoxDoratioiia.** 

Claim  and  Delivexy. 

See  "Beplerin.*' 

OlaimB. 

Aeabut  decedent^B  estate,  allomiice  vt,  aee 
"Execatod  and  AdmisistTatm,"  7-10. 

CLAIMS  AGAINST  XnnXED 
STATES. 

Assignment. 

Bev.  St.  U.  8.  S  3477,  prorlditiff  that  s 
transfer  or  aasignment  of  any  claim  exainst 
the  United  StatPS  shall  be  absolutdy  Tofa  iin- 
lees  freely  made  and  ezecnted  before  two 
iritnessea,  after  the  allowance  of  the  claim,  the 
accertalnment  of  the  amount  doe,  and  the  i»- 
sning  of  a  warrant  for  its  payment,  U  intended 
only  to  protect  the  government,  and  does  not 
affect  the  rights  of  an  assignee  of  a  fnnd  due 
and  to  become  due  a  government  contractor,  as 
against  one  who  subsequently  recelrea  such  fund 
with  notice  of  the  prior  assignmoit^'X'ork  t. 
iJonde,  (Sup.)  20  N.      S.  OOL 

Clubs. 

See  "AHtodatkma.** 

Collateral  Attack. 

On  appointment  of  executors  and  administrators, 

see  "Executors  and  Administrators,"  2. 
On  judgment,  see  "Judgment,"  10. 

Colle^  and  ITniversitles. 

Mandamus  to  compel  granting  of  diploma,  see 

".\randflmu8,"  2. 
Student  as  Toter,  see  "Elecdons  and  Yot^" 

1,  2. 

Collision. 

At  street  crosdnc  with  T^de,  see  'Wei^gence," 
1,2l 

Commission. 

Of  brok^s,  see  "Factors  and  Brokers,"  1-4. 

Of  executrix,  see  "Executors  and  Admlnlstra- 

tora." 

To  take  deposition,  see  "Depocdtion.** 

Commissioner. 

Fire  commiflRloners^  see  "Mmiidpal  Oorpora- 

tions,"  6-10. 
Of  police,  see  "MtmieipAl  Corporations,'*  2,  & 

Committee  of  Lunatio. 

See  "Insanity," 


Common  Oazrler. 

See  •KJarrienfc" 

Compensation. 

For  taking  nnd^  power  of  eminent  dmadB,  ss 
"Eminent  Domam,"  2-29. 

COMPOSITION  WITH  GBED- 
ITOKS. 

Validity — Secret  agreement. 

The  creditors  of  an  insolTent  putoKs^ 
dgned  a  composition  agreement  to  take  4(> 
cent,  of  their  respective  claims  to  be  paid 
fonr  notes  made  by  the  m^braa  of  tw 
two  of  which  were  to  he  indorsed  by  itltzi 
ant.    Flaintiir,  one  of  the  crediton,  vitka 
the  knowledge  of  the  others,  obtaioei  ieiK^ 
ant's  indorsement  to  the  other  two  notes.  Biii 
that  the  secret  agreement  hy  which  defuditf 
indorsed  all  of  plaintlS's  notes  ritiated  the  e» 
tin  transaction,  and  ^aintiff  could  not  :» 
corer  on  eitiier  of  the  notes.— Hanorer  Nu 
Bank  t.  Blake,  (Sup.)  20  N.  Y.  8.  780l 

Compromise. 

See  "Acc(wd  and   Satis&etioo;**  "Ptjnarf 
"Release  and  Discharge."  j 
Offer  of,  as  eridenoe,  see  "Shrldene^**  7. 

Condemnation  Prooeedings. 

See  "Eminent  Domain." 

Conditional  SalsB. 

See  "Sale."  14. 


CONDUCT  OF  IiAWS. 

SMpping  contraotB. 

1.  Where  a  charter  party  Is  cnt«ed  Ian 
at  the  city  of  New  Yortt  between  a  dtim  x 
that  place  and  foreign  Teseel  owners  to  «r7 
goods  to  a  fordgn  port,  and  there  is  DOthic;  J 
the  agreement  to  show  a  contrair  InteDdm.  i: 
must  DC  gOTemed  by  tha  laws  of  N«-w  Yf-it-, 
China  MuL  Ins.  C!o.  T.  Force,  (Sop.)  20  >■  ^, 
S.  706. 

Foreign  wills. 

3.  Where  a  toreign  will,  creating  a  trnt  f£ 
personal  property  In  new  York,  is  valid  in  t'^ 
tator*B  domidl^  tint  rrfd  In  New  T«k.  he-aw* 
it  contravenes  the  statute  against  pCTpermD* 
and  the  persons  on  wh<Hn  the  trust  d^t^™ 
were  unascertabed  at  testator's  deaili.  *-'| 
court,  la  the  exercise  of  its  discretiw  in  tt«  7^ 
ticular  case,  may  order  the  fund  remitted  to  ttc  I 
executors  in  testator's  domicile,  to  be  tdmi^ 
tered  under  the  direction  of  the  courts  of  taa: 
jurisdiction.  Despard  v.  Churchill,  55  X  i 
l9&_f<dlowed^-DaiDmtft  t.  Osbon,  (Sat)  3C- 
N.Y,  &  474. 

Consideration. 
,Of  gnaranty,  tender,  see  "Guaranty,"  L 


DigitizGd  by  Google 


INBSX. 


1007 


CONBTITUTIONAIi  liAW. 

ppordonment  of  aMcmbly  dlatrleti,  ne  **State 

L<egislatare." 

scriiniiuitioD  In  making  ■■■wmnenta  for  pntdlc 
mprorenientat  wa  ''Mbnlc^Mil  Gorvoranoni," 

[erase  of  power  of  anlnent  dom^n,  see  "Emi- 
lent  Domain,"  1. 

mitstioa  of  indebtedness  of  city,  see  "Manl<^- 

?al  Corporations,"  11-13. 

■sideDoe  of  Toter,  see  "Elections  and  Voters," 


Lterferenoe  with  vested  rights. 

1.  Act  May  12,  1892,  amending  Oode  CStS 
"oc.  i  836.  which  prondes  that  nothing  cun- 
inod  in  said  section  ^aU  disqualify  an  attor- 
7  from  testifying  on  the  probate  of  Us  (dlent's 
ill  as  to  its  preparation  and  execution,  in 
se  he  is  a  snbsdibing  witness,  does  sot,  in 
inz  retrtnpectiTe,  interfere  with  Tested  rights, 
in  re  Gagan'a  WUl,  (Surr.)  20  N.  Y.  S.  426. 

iterstate  commerce — Taxation  of  rail- 
road eompany. 
9.  A  TttOroad  company,  whoM  only  bnsineM 

itliin  the  state  is  discharging  freight  and  paa- 
Q^rs  brought  over  its  line  from  without  the 
ntf,  and  receiTing  freight  and  passengers  to  be 
ui  out  of  the  state  oree  its  line,  and  Ind- 
'iitiiUy  maintaining  terminal  facilities,  employ- 
R  cIitIesc,  and  keeping  a  bank  account,  cannot 
t  taxed  by  the  state  on  its  business,  this  being 
trrstate  commerce.— People  t.  Wranple,  (Sup.) 
>N.  y.  S.  287.  *  / 

ue  process  of  law. 

8.  Lawd  1887,  c.  4(tt,  S  4,  as  amended  by 
VKs  1890,  in  permittiiig  the  recaption  of 
nudcd  milk  cans  by  the  owners  when  found, 
id  allowing  them  to  empty  the  contents,  if 
ir,  into  the  street.  Is  not  in  conflict  with  the 
ovision  of  the  constitution  that  private  prop- 
IT  shall  not  be  taken  without  due  process  of 
w  and  just  compensation.  —  Monroe  Dairy 
k'd  v.  Stanley,  (Sup.)  20  N.  T.  S.  19. 

reseribing  "day's  labor"  on  railroad. 

4.  Taws  1892,  c.  711.  entitled  "An  act  to 
"ovlde  for  and  limit  the  hours  of  serrlce  on 

lilroads."  proTiding  that  ICt  hours'  work  in  12 
luio'ciitive  hours  shall  be  a  day's  lat>or,  and 
lat  If  employed  longer  the  employe  shall  re- 
iyp  proportionate  contpoisation  for  the  extra 
Trice,  but  not  prescribing  any  rate  of  wapes, 
ir  prr-hibiting  contracts  other  than  by  the  day, 
id  makiug  violntion  thereof  on  the  part  of 
ilroad  companies  or  their  agents  a  misdcmean- 
',  is  not  unconstitutional  in  a  case  where  there 

no  cipress  contract  to  the  contrary.— People 

Phyfe,  (Sup.)  20  N.  Y.  S.  461. 

Contemporaneoua  Agreements. 
inA  eridBiice      le*  "Erldenoe,"  2& 

CONTEMPT. 

efeettn  afBdavIt  toe  order  to  show  cause, 

viirer,  aee  "Affidavit." 

I  su^^entaxy  prooeedings,  see  "Execution," 


What  oonstltates. 

1.  After  the  derk  of  a  board  of  county  can- 
rassers  has  transmitted  copies  of  election  re- 
turns to  the  goTemor,  secretary  of  Btate»  and 
comptroller,  as  required  by  au  order  of  court, 
and  also  by  ReT.  St.  (8th  Ed.)  p.  424,  {  2S.  so 
that  the  same  may  be  bronght  before  the  state 
board.  Ids  responsibility  is  at  an  end;  and  the 
fact  that  the  returns  were  afterwards  taken  bT 
htm  from  the  custody  of  such  officers,  but  with 
their  knowledge  and  approval,  and  so  placed  be- 
yond the  reach  of  the  state  board,  does  not  ren- 
der him  liable  for  contempt,  as  the  fault,  if 
any,  is  with  the  officers  named. — Fe<q;iie  t. 
CountrCanvasseia  of  Dutchess  Goun^,  (Siv.) 
20  nTY.  &  S29.  V  -M./ 

Order  to  show  caose — Service. 

2,  Objection  that  an  order  on  the  clerk  of 
the  board  of  county  canTassers,  to  show  cause 
why  he  should  not  be  pmished  for  contempt  in 
failing  to  produce  certain  election  returns,  was 
not  itersonaib'  serred  on  the  clerk,  is  not  avail- 
able, where  it  appears  that  the  order  was  filed 
in  the  office  of  the  clerk,  and  was  in  fact  seen 
and  read  hr  hlni,^People  t.  County  GanTaswxs 
of  Dutchess  County,  (Sup.)  20  N.  Y.  S.  820. 

Contest. 

Of  will,  see  "WUU."  lS-20. 

CONTBACTS. 

See,  also,  "Assignment;"  "As^gnment  for  Bene- 
fitof  Creditors;"  "Assumpsit;*'  ''Bonds;"  "Car^ 
riPFs:"  •'Cwciiants;"  "Factors  and  Broken":" 
"Frandfi,  Statute  of;"  "Fraudulent  Convey- 
ances;" "Gifts;"  "Insurance;"  "Interest;" 
"Landlord  and  Tenant;"  "Master  and  Serv- 
ant;" "Mortgagesj*'  "Negotiable  Instrnments;" 
"Partnership;'*^  "Principal  and  Agent;"  "Prin- 
cipal and  Surety;"  "Sale;"  "Vendor  and  Pur- 
oliasor." 

Completion,  see  "Mechanics'  Liens."  3,  4. 

For  repairs  and  daiuae<"t,  consideratlui,  see 

"Landlord  ami  Te  nant, '  2. 
Qambling  contracts,  see  "Gaming," 
Measure  of  damages  for  breach,  see  "Damages," 

4r-6. 

Modification  by  evidence  of  custom,  see  "Custom 
and  Usage,"  2-4. 

Of  corporation.  8''e  "Corporations,"  11-17. 

Of  hiring,  see  ''Master  and  Serrant,"  1. 

Of  insurance,  construction,  si'e  "Insurnnce,"  1. 

To  lease,  breach,  see  "Landlord  and  Tenan^  9. 

What  law  governs  shipping  contract,  see  "Con- 
flict of  Laws,"  1. 

Performance. 

1.  In  an  action  on  a  written  contract  for 
the  sale  of  goods  to  be  shipped  by  plaintiff  from 
Tnrkey  to  defendant  in  New  York  by  a  named 
ateanier,  defendant  alleged  that  the  goods  ten- 
dered had  been  shipped  at  Liverpool  in  a  differ- 
ent vessel  from  that  named  in  the  contract. 
The  gnods  had  been  shipped  from  Turkey  in  the 
vessel  named,  but  had  been  transshipped  at  Liv- 
erpool. Hflii,  that  it  was  material  tiiat  the 
goods  diould  be  Khipj>ed  by  the  steamer  sped- 
fi  d  ui  the  contract,  and  plaintiflF  was  not  ea- 
r'tled  to  reonver.  though  the  answer  did  not 
I  8lnt.>  any  fa-.-ts  to  show  that  such  circumstance 
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WM  of  any  Importance,  pecrmlarflr  or  other- 
wise, to  defendant,  and  the  goods  m  all  other 
reBpects  fulfilled  the  contract.— larfgi  T.  Bosen- 
8te£  (Snp.)  20  N.  T.  S.  491. 

3.  Flaintlffs  made  and  delivered  to  defend- 
ant a  hot-water  pressare  tank  nnder  a  contract 
that  it  ihonld  be  to  defendant*!  "entire  aatisfac- 
tion."  A  miitake  in  pladng  the  manhole  at  the 
top  Instead  of  at  the  ride  was  remedied  after 
dellTery  by  lowering  the  foundation  so  as  to 
permit  the  passage  of  a  man  between  the  tank 
and  the  ceiling.  I>efendant  then  used  the  tanic 
for  nearly  two  years.  Hdd,  in  an  action  for 
the  price,  that  defendant  could  not  complain  of 
a  charge  decdariuK  his  liability  in  case  merely 
of  subetantial  periormance  of  the  contract.— IjO- 

ri  T.  Berkshire  Apartment  Ass'n,  (City  Ct 
Y.)  20  N.  T.  s.  am. 

Hatters  exonsing  nonperformanoe. 

8.  Prior  to  the  formation  of  a  corporation 
by  plaintiff  and  defendants,  they  entered  into  a 
contract  to  the  effect  that  defenunts  shonld  hare 
the  management  of  the  corporation,  and  wonld 
gnarantyto  plidntiff  spedfied  dlTldends  for  seven 
years.  The  contract  was  to  exist  independently 
of  the  corporation.  Five  years  after  Its  forma- 
tion, plaintiff,  by  action  In  the  name  of  the  peo- 
ple in  which  he  was  Jdned,  procored  a  dissoln- 
tion  of  the  corporation.  Bdd,  that  the  procuring 
of  such  dissolution  by  nIaiiitiS  was  no  defense  to 
an  action  by  him  on  each  contract  to  recover  divi- 
d«ids  accruing  thereafter.  15  K.  T.  S.  809,  af- 
firmed, without  opinion.  —  LoriUard  r.  Gu-de, 
(Super.  N.  Y.)  20  N.  Y.  8.  433. 
Aotion  on  oontraot. 

4.  fV'here  the  promise  of  a  third  person  was 
to  pay  a  part  of  &  claim  when  the  release 
of  a  mechanic's  lien  was  dgned,  and  tlie  bal- 
ance when  one  B.  finished  his  work  on  the 
house,  an  action  for  the  balance  due  on  the 
claim  cannot  be  defeated  on  the  ground  that 
B.  never  finished  his  work.— Flayer  v.  lii^ 
man.  (Caty  Ct.  N.  T.)  20  N.  Y.  a  878. 

5.  To  entitie  a  person  buing  on  a  contract  to 
recover,  it  is  essential  to  ehow  that  he  bas  fully 
complied  with  all  the  terms  and  coudltions  of 
the  contract  to  be  performed  on  his  part. — 
laMgi  V.  Roseristein.  (Sup.)  20  N.  Y.  S.  491. 

ft.  In  an  action -on  a  written  lease  by  a  ten- 
ant against  his  landlord  to  recover  one  naif  the 
amount  of  certain  water  rates  paid  by  plaintiff, 
it  npponred  that  the  lease  was  executed  In  dupli- 
fate:  that  by  the  terms  of  the  copy  retained  by 
defendant,  expressed  in  words  interlined  in  the 
clause  relating  to  water  rates,  she  was  exempted 
from  the  payment  to  the  tenant  of  such  rates; 
that  these  interlined  words  were  omitted  from 
the  copy  retained  by  the  tenant;  and  that  the 
discrepancy  was  first  discovered  on  the  trial, 
when  boUi  copies  were  put  In  evidence.  Hdd, 
that  a  Judgment  for  plaintiff  was  erroneous.— 
Martin  t.  Martin,  (Com.  PI.  N.  Y.)  20  N.  Y.  S. 
685. 

7.  In  an  action  to  recover  fOr  ezcaTatins, 
at  so  much  per  yard,  the  number  of  which  it 
had  been  agreed  was  to  be  ascertained  bjr  the 
certificate  of  a  certain  surveyor,  where  plaintiff 
offers  such  certificate  as  evidence  of  the  nnm- 
ber  of  yards,  and  defendant  denies  Its  correct- 
nenK,  the  bnrden  is  on  defendant  of  disproving 
its  correctness.— Fncci  v.  Barney,  (City  Gt  N. 
1.)  2U  N.  Y.  8.  375. 


AottoDB  fte  breadh— Srldmto*.  I 

8.  In  on  action  for  rent  on  an  oral  pncte 
by  a  tenant  to  renew  a  lease  for  a  jtai  a 
condition  that  the  landlord  make  eertais  »\ 
pain  «nd  addltiwu,  and  wtaidi  was  void  f::' 
uncertainty,  evidence  tiiat  the  iaodkird  iital-l 
ed  the  additions  to  be  gratuitous  la  InadniK.- 
ble  to  show  that  the  termn  were  agrvd  oi., 
where  such  fact  was  not  communicated  ts  Uti 
tenant— St^haxdt  t.  Bn^  (Com.  PL  K  X} 
20  N.  Y.  &  m 

OOHTRIBUTIOH'*  I 

Bigbt  to. 

In  an  action  for  contribution  tt  amsrrf 
that  a  receiver  recovered  a  joint  jadfset 
against  W.  and  defendant's  intestate  ss  8^vi• 
holdm,  which  W.  paid.  Defendant  eestefiM 
that  W.  released  intestate,  and  one  witnns  u* 
tifled  that  at  a  time  iriien  tb»  cromids  for  ttt, 
judgment  existed  W.  offered  to  deed  ceraj; 
property  to  intestate  for  his  "Interest"  ia 
company.  At  that  time  there  were  large 
vlded  profits,  but  the  stock  had  lost  its  esruir 
power.  W.  testified  that  the  transfer  was  it\ 
intestate's  interest  in  the  profits,  and  not  fsi 
the  stock.  Held,  that  defendant  failed  to  oris- 
come  the  prima  tame  liability  for  eontiibatia:.- 
g^ley  T.  FcittiboDek  (Super.  Buft)  30  N.  Ti.i^ 

Contributory  Negrligence. 

See  "Master  and  Servant,"  14;  "Kt^Gs^' 

fr-a   

COMVKHSIOK. 

See,  also,  "Ttovtr  and  OonTerston.** 

Power  of  Bale  In  wUL 

A  devise  to  executors  In  trust,  to  «4 
at  such  time  and  on  sudi  terms  ss  th5 
should  think  best,  and  to  divide  the  pn»-  .» 
equally  among  testator's  bdrs.  t^Ttm  ib^  h-*- 
efictaries  under  the  will  no  title  to  the  b- . 
and  a  ju^ment  a«ainBt  one  of  tltem,  rmlr-: 
before  sale,  creates  no  lien  tlucacHk— &yki  t- 
Best,  (Supl  20  N.  Y.  a  9SL 

Conveyances. 

See  "Chattel  Mortgages;"  "Fraudulent  Cobt'? 
ances:"  "Mortgages;"  "Salaf*  "Vendor  a.^ 
Purchaser.". 

COBFORATIONB. 

Mortgages  of  offporation,  fraedosnxc^  see  "^"^ 

gages,"  6. 
Service  of  writs  on,  see  "Writs,"  i  3. 
TTtiin(K>rporated  associations,  see  ''Avodsti  £t 
Where  taxable,  see  "Taxation,**  1. 

Incorporation. 

1.  The  certificate  of  Incorporation  of  t*- 
soclation  redt^  that  it  was  incorporated  xsz 
article  3,  tit  6,  Rev.  St.  April  12.  l&IS.  E- 
reference  to  Laws  1848,  it  anwais  tint  '> 
original  act,  relating  to  benevolent  and  cbir^- 
hie  Rocietiee.  (chapter  319,)  was  nniswd  on  A:'- 
12,  1S18.    Hdd,  that  such  association  «ai  s 
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•orated  under  Bach  act,  though  there  was.  In 
r  no  article  3,  tit  6^  Bat.  StI,  cootaiaing  the 
of  184&— Hemmje  T.  Meineo,  (Super.  N. 

ao  N.  Y.  a  610. 

tsolidation. 

2.  The  proTision  of  the  statute  for  codboII- 
on  of  corporations,  that  the  amount  of  the 
k  of  the  consolidated  companf  shall  not  be 
e  than  the  "fair  aggregate  value"  of  the 
tertr,  franchises,  and  richts  of  such  corjwra* 
a,  limits  the  stock  of  the  proposed  corpora- 
to  the  net  value  of  the  property,  etc.,  of 
component  corporations  in  excess  of  their 
ilitiee.  —  Longan  t.  Francklyn,  (Cl^  Ct. 
ok.)  20  N.  Y.  S.  404. 

-  Action  to  eujoin. 

&  When  the  proposed  stock  of  a  codboU^ 
d  company  is  m  excess  of  the  "iair  aggre- 
■  Talne"  of  the  property,  franchises,  and 
ta  of  the  corporations  to  be  consolidated, 
Tftry  to  the  statute,  the  consolidation  may 
enjoined  at  the  suit  of  a  stockholder,  be  not 
Ig  limited  to  the  remedy  provided  by  Laws 
c.  567,  i  14,  allowmg  any  stootholder 
■cting  to  consolidatioQ  to  haye  his  stock  ap- 
ised,  and  receive  the  value  thereof,  there- 
D  ceasing  to  be  a  stockholder. — Langan  v. 
ncklyn,  (City  Ct  Brook.)  20  N.  Y.  S.  404. 
4.  In  an  action  by  a  stockholder  of  a  cor- 
idon  to  enjoin  its  consolidation  with  anoth- 
wrporation,  the  question  whether  its  direct- 
are  bona  fide  owners  of  the  stock  standing 
iheir  names,  and  therefore  authorized  to  be 
tctors,  cannot  be  tried.— Laiwan  t.  Franck- 
(City  Gt  Brook.)  20  N.  Y.  S.  404. 

leers  and  agents. 

Bi.  The  acta  of  the  directors  of  a  corporation 
lealing  with  themselves  as  directors  of  an- 
ii  corporation  are  not  absolutely  void,  but 

be  set  aside  only  in  an  action  for  that  pur- 
i,  to  which  all  interested  are  made  parties, 
case  of  bad  faith.— Langan  v.  Francklyn, 
y  Ct.  Brook.)  20  N.  Y.  S.  404. 

-  Compensation. 

8.  ITie  fact  that  a  person  is  an  officer  of  a 
wrntion   will  not  prevent  his  recovery  of 

pi-nsation  for  services  performed  outside  of 
'I'iicial  duties;  and,  if  tiie  circumstances  are 
S  ai  to  authorize  the  inference  that  he  was 
'loyed  by  the  corporation  to  perform  such  du- 
.  he  is  entitled  to  recover  therefor .~Outtt>r- 

T.  Fonda  Lake  l^per  Co.,  (Sup.)  20  N.  Y. 

7.  UHirre  the  trustees  of  a  corporation  at  a 
liar  moetinj;  elect  a  treasurer  of  such  corpo- 
'in.  and  make  a  verbal  agreenicut  to  allow 

a  oi'itain  amount  as  salary,  fucli  af.Teemcnt 
.  the  corporation,  thouKli  there  is  uo 

tWu  n-solution  tliereof  entered  in  the  min- 
O.itttTSon  V.  Fouda  lioke  Paper  Co., 
p.)  2U  X.  Y.  S.  980. 

-Liability  for  debt  oreated  without 
iuthority. 

S-  A  promise  by  the  president  of  a  corpora- 
I  to  a  stockholder  who  transferred  his  stock 
him,  that  when  the  corporation  was  wound 
the  stockholder  should  receive  the  proportion 
the  proceeds  to  which  he  was  entrtleo.  does 

make  the  president  liable  personally;  and 
T.aOH.Y.8.— 64 


he  is  not  competent  to  make  such  a  premise  on 
behalf  of  the  corporation.— Thompson  v.  Stan- 
ley, (SuD.)  20  N.  Y.  S.  317. 

it-  Where  the  president  of  a  corporation 
executes  a  written  guaranty  in  its  name,  but 
without  authority,  he  may  be  held  individually 
liable  on  an  implied  warranty  of  autiiority.— 
Nelligan  t.  CampbeD,  (Sup.)  20  N.  Y.  8.  234. 

 Action  for  damagea  for  mismanage- 
ment. 

10.  In  an  action  for  damages  for  the  dis- 
honest management  of  an  insurance  company, 
and  for  the  unlawful  appropriation  of  money, 
evidence  of  the  number  of  policy  holders,  aod 
as  to  whether  or  not  there  was  issued  a  notice 
for  the  collection  of  an  assessment,  or  an  as- 
sessment was  collected,  for  the  purpose  of  pay- 
ing plaintiff's  claim,  is  Irrelevant  and  immate- 
rial.—Simmons  T.  Haxard,  (Sup.)  20  N.  Y.  S. 
508. 

Contraota. 

11.  A  corporation  is  liable  for  services  ren- 
dered at  the  request  of  Its  incorporators,  soon 
after  tha  granting  of  the  charter,  whether  Its  offl- 
cers  have  Deen  elected  or  not— Harrison  v.  Ver- 
mont Manganese  Co.,  (City  Ct.  N.  Y.)  20  N.  Y. 
S.  8&1. 

12.  Plaintiff  had  been  for  a  long  time  con- 
nected with  defendant,  a  mutual  life  insurance 
company,  and  for  a  number  of  years  had  been 
its  president  At  the  meeting  of  the  board  of 
trustees  at  which  he  tendered  his  resignation 
as  president  a  committee  of  the  trustees  rec- 
ommended that  a  contract  be  entered  into  by 
the  company  to  pay  plaintiff,  after  his  resigna- 
tion took  effect,  $25,000  a  year  for  life,  in  rec- 
ognition of  his  "long  aud  devoted  service."  and 
his  future  usefulness  to  the  company.  At  a 
meeting  held  two  days  later,  plaintiff's  resigna- 
tion was  atcepted,  and  the  vice  president  and 
actuary  of  the  company  were  authorized  to  ex- 
ecute in  behalf  of  the  trustees  the  contract,  ex- 
cept that  plaintiff's  compensation  was  raised  to 
$iV7,500.  The  contract  recited  that  whereas 
plaintiff  had  been  connected  with  defendant 
company  about  34  years,  and  had  been  largely 
instrumental  in  building  it  up  to  its  high  stand- 
ing, and  had  resisncd  the  ofhce  of  president, 
and  it  was  deemed  desirable  in  the  interests 
of  the  company  that  it  retain  the  benefit  of  his 
experience,  it  was  mutually  agreed  that  plain- 
tiff, so  far  as  his  health  permitted,  would  serve 
the  company  in  an  advisory  capacity,  give  its 
othcers  all  the  aid  in  his  power  to  maintain  and 
extend  its  business  prosperity,  and  not  become 
an  officer  or  enter  the  employ  of  any  other  life 
insurance  company,  in  return  for  which  de- 
feadant  was  to  pay  him  for  life  the  salary  men- 
tionefl.  Held,  that  the  contract  being  made  to 
continue  during  plaintiff's  life,  was  void  be- 
cause it  Is  beyond  the  power  of  the  trustees  to 
make  a  perpetual  contract  thus  taking  the 
management  of  the  business  of  the  corporation 
oat  of  the  hands  of  the  policy  holders,  who  con- 
stitute the  members  of  the  corporation,  aud  In 
whom,  by  the  statatoiy  power  given  them  of 
electing  the  trustees,  is  vested  the  ultimate  con- 
trol of  the  manner  In  which  the  business  of  the 
corporation  shall  be  condncted,  and  the  deter- 
mination of  who  shall  be  Its  officers. — Beers  v. 
New  York  Ufa  Ina  Co.,  (Sup.)  20  N.  Y.  & 
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18.  FIftiDtiffs  brought  an  accounting  for 
goods  delivered,  as  alleged,  to  defendant  under 
certain  agreements,  wherebf  defendant  was  to 
hold  Buch  proodB  in  trnat  for  plaintiffs,  with 
power  of  sale,  and  when  sold  aeliver  the  pro- 
ceeds to  plaiatiffs.  BeJd,  that  an  allegation  in 
the  answer  that  such  contracts  made  by  defend- 
ant are  ultra  vires  was  a  sufficient  defense. — 
Gillespie  v.  Davidge  Fertilizer  Co.,  (Sup.)  20 
N.  Y.  S.  833. 

Contracta  —  IntereBt  of  officer  making 
oontraot. 

14.  Plaintiff  was  still  president  of  the  com- 
panj,  and  as  such  an  ex  officio  trustee,  at  the 
time  the  contract  in  question  was  authorized 
by  the  trastees,  and  in  hia  oiBcial  capacity  pre- 
sided at  the  meeting,  put  the  question  as  to  the 
execution  of  the  contract  with  himself,  and  su- 
perintended the  vote  oa  the  resolution.  Hdd, 
that  thit  was  such  a  violation  of  the  duties  of 
a  trustee  as  to  avoid  the  contract,  since,  while 
acting  In  his  own  interest,  on  one  side,  he  also 
acted,  on  the  other,  in  the  capacity  of  trustee. — 
Beers  T.  New  York  Life  Ins.  Co.,  (Sup.)  20  N. 
Y.  8.  7»8, 

 Authority  of  officers  and  agents. 

15.  Defendant's  by-laws  provide  for  the  elec- 
tion of  the  president,  vice  prcelilent,  and  actu- 
ary by  the  Doard,  for  the  appointment  by  the 
board  of  the  resident  physicians,  that  the  su- 
pervisory and  agency  committee  shall  appoint 
the  agents,  and  that  the  president  and  vice 
president  shall  appoint  all  other  persons  em- 
ployed by  the  company,  A  provisiOD  is  made 
for  the  adoption  of  amendments  to  the  by-laws, 
but  no  amendment  was  made  thereto  by  the 
trustees  changing  in  any  way  liie  manner  of  ap- 

Sinting  officers.  Bdd,  that  under  the  by-laws 
e  attempt  of  the  trustees  to  employ  plaintiff 
In  any  capacity  was  without  Authority  and 
nugatory.— Beers  v.  New  York  Life  Ins.  Co., 
(Sup.)  20  N.  Y.  S.  788. 

 Batiflcation. 

16.  In  an  action  against  a  corporation  for 
rent  it  appeared  that  the  lease  was  made  by 
defendant's  secretary  and  treasurer  without  au- 
thority. There  was  evidence  that  the  written 
lease  was  sent  to  defendant  in  another  city, 
and  aot  returned;  that  It  occupied  the  premises; 
that  bills  for  rent  were  sent  to  it;  and  that 
a  former  attachment  suit  for  rent  accrued  un- 
der the  lease  was  settled  by  defendant.  HcUl, 
that  the  court  properly  submitted  to  the  jury 
the  qaestion  as  to  whether  defendant  had  rati- 
fied the  unauthorized  lease. — Haydeo  v.  AVheel- 
er  A  Tappan  Co.,  (Sup.)  20  N.  Y.  S.  902. 

 Estoppel  to  plead  ultra  vires. 

17.  Defendant  indorsed  and  delivered  a  note 
to  a  bank  to  secure  the  'repayment  of  a  sum 
advanced  to  complete  buildings  which  were 
being  constructed  for  their  joint  account,  It 
being  agreed  that  the  advance  should  be  re- 
paid from  the  proceeds  of  a  loan  on  the  sale  of 
the  buildings.  The  buildings  were  neither  com- 
pleted nor  sold,  and  the  loan  was  not  procured. 
fleW,  that  it  was  error  to  direct  a  verdict  for 
the  bank,  on  the  ground  that  the  bnilding  agree- 
mant  waa  ultra  virea,  as  the  bank  was  estopped 
ftom  assarting  such  dalm  to  the  extent  to  much 
4af«iidaiit  performed  tba  agreement  on  hia  part 


—Homestead  Bank  t.  Wood,  <Gom.  PL  N.  I! 

20  N.  Y.  s.  mo.  I 

Stock — Issue  in  payment  for  serrioet. 

18.  Though  stock  may  he  issued  in  psjuval 
for  services  rendered  a  corporation,  yet,  irtei 
the  evidence  shows  that  one-fifth  of  the  viisii 
capital  stock  of  a  company  Is  issued  to  a  pa:^ 
for  the  promotion  of  its  incorporation,  the  w:^ 
should  allow  the  jury  to  determine  whetiwrtii 
services  performed  were  fairly  worth  th 
amount  of  the  stock  issued  in  alleged  payatKi 
thereof,  and  whether  the  transaction  wu 

in  good  faith.— Herbert  v.  Uhl,  (Sop.)  20  N.E 
S.  743. 

Stockholders — Notice  of  meeting. 

19.  The  fact  that  a  notice  given  utdf?  'ii 
provisions  of  the  statute  for  considldati  ■'■  <.'. 
corporations,  requiring  notice  of  a  stockh'.'fr* 
meeting  to  vote  on  the  question  to  be  rvfi 
thorn,  adds  to  the  name  of  the  coiporaic! 
words  designating  its  location,  does  not  is 
validate  it,  no  one  having  been  misled  thmb 
and  every  stockholder  having  in  fact  bail  i 
knowledge  of  the  meeting.—Lanean  v.  Vm-ii 
lyn,  (City  Ct.  Brook.)  20  N.  V.  S.  404. 

 Proxy. 

20.  A  proxy  of  a  stockholder,  pnrporcin^  ^ 
be  irrevocable,  or  one  that  is  coaplea  wi;li  c 
interest,  is  void,  nnder  Laws  IS&i,  c.  5»Jt  t* 
latlug  to  corporations,  which  provide  that  tf-^ 
proxy  shall  he  revocable  at  the  pleasun>  of  *. ' 
person  executing  it. — In  re  Election  of  Krert  J 
of  Cierniicide  Co..  (Sup.)  20  N.  Y.  S.  405.  ! 

SI.  Laws  1S92.  c.  5G4,  §  54,  relating  to 
porntions,  provides  that  no  stockholder  f  ■  I 
»:i'll  his  vote  or  issae  a  proxy  to  Yote  oa  1 
stock  or  bond  for  any  sum  of  money  (^r  r  ' 
thing  of  value.  Bchl.  that  a  proxy  deliver.  !  | 
a  stnckliolder  to  another  person  as  securitT  :  i 
a  debt  was  void. — ^In  re  Election  of  Directors  d 
Germicide  Co.,  (Sup.)  20  N.  Y.  S.  495. 

 Enforcing  liability  for  corporaa 

debts. 

23.  Laws  1848.  c.  40,  $8  10,  11.  provide  t!  • 
stockholders  shall  be  severally  liable  for  •  ~ 
porate  debts  to  the  amount  of  their  ny.-.t 
stock  until  the  total  amount  of  capital  of  . 
corporation  is  paid  In  and  a  certificate  ther-' 
recorded.  Section  14,  which  provided  C  -. 
the  stock  must  be  paid  in  money,  was  amen  ! " 
in  IHoS,  so  as  to  authorize  the  issue  of  ft.'  ' 

Said  stock  to  pay  for  property  necessary  to  ::. 
usinesB,  on  which  stock  the  holder  shoold  r 
be  liable  to  further  payments  nnder  sectiM  1 
Held  that,  where  stock  is  issned  for  property  ■ 
its  value,  no  certificate  need  be  filed,  and  in  a 
action  against  a  stockholder  for  a  corpT* 
debt  the  complaint  must  not  only  allege  that  "■■ 
certificate  has  not  been  filed,  bnt  it  ^onld  t  ' 
ther.  show  either  that  defendant's  stock 
not  issued  to  pay  for  property,  or,  if  so  issir-i 
that  Uie  proper^  was  taken  at  an  excess  of  i: 
valne.— Howell  t.  Lambert,  (Sop.)  20  N.  Y.  £ 
822. 

2S.  Where  it  Is  alleged  In  the  complaint  tb> 
defendant  was  a  stodinolder  In  the  corpwati-^ 
at  the  time  the  debt  was  oootracted.  and  tti 
answer  admits  that  he  has  beoi  a  stockkolde: 
but  disclaims  any  knowledge  oonemiiBg 
debt,  and  doiieitt;  It  Is  an  admlsdon  tkst  h 
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u  a  stockholder  at  the  time  mentioned.— Her- 
irt  T.  mi,  (Snp.)  20  N.  T.  S.  743. 

24.  Where,  in  a  suit  against  a  stockholder 
'  a  corporation  to  recover  for  a  debt  con- 
set  ed  bj  the  corporation,  the  existence  of  the 
<rporation  1*  admitted,  and  its  indebtedneaa  to 
aintiffa  on  a  debt  dne  and  payable  within  one 
>ar  from  its  contraction  is  proved,  and  tiie 
lit  to  recover  that  debt  was  brought  against 
le  corporation  within  one  year,  and  judgment 
iinilarly  obtained,  and  an  execution  issued, 
hich  has  been  returned  wholly  unsatisfied,  the 
ridence  is  sufficient  to  establish  a  prima  lade 
ability  on  the  part  of  the  stockhwder. — Her* 
jrt  Uhl,  (Sup.)  20  N.  Y.  S.  743. 
—  Action  by. 

S5.  The  fact  that,  in  an  action  by  the  stock- 
older  of  a  corporation,  on  the  refusal  of  the 
jrporation  to  sue,  plaintiff  in  his  complaint^ 
sks  for  recovery  as  an  iudividual  which  he  is' 
aly  entitled  to  as  a  member  of  a  corporation, 
oes  not  render  the  complaint  demurrable. — 
hompson  v.  Stanley.  (Sup.)  20  N.  Y.  8.  317. 

-.6  Where  it  appears  Oiat  a  corporation,  for 
□umber  of  years,  has  done  no  business,  elcct- 
tl  Qo  officers  or  directors,  and  that  the  entire 
octroi  of  the  corporation  Is  practically  in  the 
ands  of  defendant,  it  is  unnecessary  for  a 
tockholder  to  ask  that  an  action  be  brought  by 
be  corporation  before  beginning  such  action 
imself. — Thompson  v.  Stanley,  (Sup.)  20  N.  Y. 
Il  317. 

^7.  Where  the  owner  of  stock  transfers  It  to 
he  president  of  the  corporation,  to  enable  him 
0  have  control  of  lUl  the  stock  and  wind  up  the 
Qrporation,  the  one  making  such  transfer  re- 
oams  the  equitable  owner  of  tbe  stock,  and 
nitv  sue  as  such.— Thompson  v.  Stanley.  (Sup.) 
»  N-.  T.  S.  317. 

The  right  of  such  action  Is  atill  !n  the 
■orporntion,  and.  if  brought  by  a  stockholder  on 
lit'  corporation's  refusal  to  sue,  tbe  recovery  is 
I'-c  for  the  benefit  of  the  plaintiff,  but  of  the 
'uritoratlon  itself. — Thompson  V.  Stanley,  (Sup.) 
:o\.  Y.  S.  317. 

'^'i.  The  fact  that  a  corporation  has  done  no 
msiness  for  some  fears,  and  has  no  property 
except  a  claim  against  defendant  for  the  nro- 
'eeds  of  the  corporation's  property  alleged  to 
lavB  been  misappropriated  by  (k-fendRUt'-s  hites- 
ate,  does  not  ^ve  a  stockholder  the  right  to 
naititain  an  action  on  his  own  behalf  to  recover 
lirectly  from  defendant  his  proportionate  share 
>f  the  funds  alleged  to  have  been  misappropriat- 
|d^-Thomp8on  t.  Stanley,  (Sup.)  20  N.  Y.  S. 

Porelgn   corporations — AotiOQ  against 
by  nonresident. 

ao.  Code  CivU  Proc.  S  1780,  provides  that  an 
tction  afiainst  a  foreign  corporation  may  be  main- 
ained  by  a  nonresident  only  in  cases  (1)  where 
Ihe  action  is  to  recover  damages  for  the  breadi 
if  a  contract  made  within  the  state,  or  relating 
to  property  vrithin  tiie  state  at  the  time  of  the 
inaking  thereof;  (2)  where  It  Is  to  recover  real 
;>roperty  within  the  state  or  a  chattel  replevied 
witiun  the  state;  (3)  where  the  cause  of  action 
iroEA  within  the  state,  except  where  the  object  of 
tbe  action  Is  to  affect  the  title  to  real  property 
titnated  within  the  state.  Held  that,  in  the  ab- 
Hace  of  a  special  an^ement  for  pavment  witMn 
the  state^  a  mmreuaeut  cannot  maintain  ao  ac- 


tion In  this  state  for  services  against  a  for- 
eign corporation  on  a  contract  maide  at  defend- 
ant's home  office,  thona^  the  servioes  were  per- 
formed In  this  state.— Perrr  t.  Biia  Txuitu 
Oc  mj  Ot  N.  Y.)  20  N.  7.  S.  891. 

Oorroboratloxi. 

Of  aoeraqpUos,  see  **Larcen7,**  ^ 
COSTS. 

In  condemnation  proceedings,  see  "Eminent  Do- 
main," 26-29. 

Liability  of  executors  and  administrators,  sea 
"Executors  and  Admhiistrators,"  16,  17. 

Hight  to  costs. 

1.  Code  Civil  Proc.  S  3256,  allowing  a  party 
certain  costs  where  a  trial  is  adjourned  on  ap- 
plication of  the  adverse  party,  applies  as  well 
to  a  postponement  from  one  term  to  another  as 
to  a  posponement  to  a  later  day  in  the  same 
term.— LawBon  v.  Hill,  (Sup.)  20  N.  Y.  S.  904. 

3.  An  affidavit,  made  upon  an  adjournment 
on  applicatioD  of  the  adverse  party,  showing 
the  names  of  persons  who  have  been  sul^ 
poenaed,  the  places  where  subpoenaed,  and  the 
number  of  mdea  such  places  are  distant  from 
the  place  of  trial,  bat  not  the  residences  of  such 
persons,  or  the  distance  each  must  necessarilr 
have  traveled,  or  when  they  had  been  sub- 
poenaed, or  that  their  fees  had  been  paid  or  In- 
curred, Is  not  Buthcient  to  justify  tbe  taxation 
of  costs  under  section  SXS,  Code  Civil  Proc, 
providing  that,  when  application  Is  made  for  an 
adjournment,  payment  may  be  retiuired  to  the 
adverse  party  of  the  fees  of  witnesses,  and 
other  taxable  disbnrsemrats  abready  made  or  in- 
curred, and  which  are  rendered  ineffectual  bv 
the  adjournment.— Lawson  Hill,  (Sup.)  20  N. 
Y.  S.  004. 

3.  Where  an  amended  complaint  Is  allowed 
to  be  filed  after  reversal  on  appeal  to  general 
term,  on  the  condition  of  plaintiff  paring  to 
defendant's  attorneys  "each  a  full  bill  of  costs 
and  disbursements  to  date,"  this  includes  the 
"costs"  made  at  the  eeneral  tenn.— Sowen  v. 
Sweeney,  (Sup.)  20  NT  Y.  S.  733;  Id.  734. 

 In  action  to  reform  contract. 

i.  In  an  action  to  reform  a  contract  the 
court  has  no  power  to  grant  an  extra  allowance 
of  costs  under  Code  CMl  Proc.  §  3253,  provid- 
ing that  sudi  allowance  must  be  based  on  a 
"sum  recovered  or  claimed,  or  the  volne  of  the 
subject-matter  Involved,"  since  no  commercial 
or  money  value  could  be  attached  to  the  en- 
forcement of  the  alleged  right.— Chriatmiher  St 
Tenth  St.  R.  Co.  v.  Twenty-IWrd  St  t^.  Co., 
(Sup.)  20  N.  Y.  S.  KS6. 

 On  discontinuance  of  action. 

5.  Where  plaintiff  serves  notice  on  defend- 
ants of  the  discontinuance  of  a  cause  beforo  It 
is  reached  on  the  calendar  of  the  court  or  mov- 
ed for  trial,  and  no  further  proceedings  are 
taken  in  such  cause  at  that  circuit,  but  at  a 
subsequent  special  term  it  is  disiniaaed,  d^ 
fendants  are  not  entitled  to  a  trial  fee.— Lock- 
wood  V.  Salmon  lUver  Paper  Oo.,  (StvO  20  N. 
Y.  S.  967.  .  ^ 

6.  Where  an  action  to  foreclose  a  mort- 
gage is  discontinued  at  the  same  term  at  wUch 
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It  Tnu  commenced,  withont  being  brought  to 
trial,  the  only  thiiig  done  being  some  nnaucceBS- 
ful  neffi)tlationB  for  a  referee,  an  extra  allow- 
ance of  the  fiill  statutoiT  amount  (Code  Ciril 
Free.  S  82tB)  should  not  be  granted.— Lockwood 
V.  Sfllmon  luver  Paper  Co.,  (S«p.)  20  N.  Y.  S. 
074. 

Who  liable. 

7.  In  a  Buit  by  a  life  tecant  against  an  exec- 
utor to  compel  the  sale  of  real  estate  and  for  an 
accounting,  where  the  tenant  is  entitled  to  a 
salp,  the  costs  at  the  trial  and  on  appotl  should 
be  paid  out  of  the  estate.— Wilcox  t.  Qalnby, 
(Snp-i  20  N.  Y.  S.  6. 

8.  Where  a  case  Is  placed  on  the  ealendat 
and  noticed  for  trial  before  It  is  in  a  condition 
for  trial,  the  term  fees  caused  thereby  should 
not  be  taxed  against  the  opposite  party,  who 
was  adjudged  liable  for  the  costs  and  disburse- 
ments.—Bowen  T.  Sweeney,  (Sop.)  20  N.  Y.  S. 
733;  Id.  734. 

In  action  by  Btate  game  protector  to 

recover  penalty. 
B.  An  action  hy  the  state  game  protector, 
(Laws  1888,  c  677,)  to  recover  a  penalty  for 
Tiolating  the  game  laws,  is  one  to  establish  a 
right  for  the  benefit  of  the  county  In  which  the 
violation  occurred,  within  tbe  meanitu;  of  Code 
Civil  Proc.  S  3243,  though  the  penalty  Tb  divided 
between  the  state  aud  informant:  and,  where 
costs  are  awarded  to  a  defendant  in  such  ac- 
tion, judgment  must  be  rendered  against  such 
county,  though  the  action  was  prosecuted  in  an 
adj«n^  county.— People  T.  Smith,  (Sup.)  20  N. 

In  equity. 

10.  The  allowance  of  costs  in  equity  being 
dist-retionary,  though  defcaidants  answered  sep- 
aratfly,  a  judgment  in  their  favor,  aflarmed, 
'S\-ith  costs,"  on  an  appeal  in  which  they  were 
all  joined,  authorizes  but  one  bill  of  costs,  in 
ivhicli  should  be  included  costs  of  all  the  de- 
fendants. —  Swei?t  T,  City  of  Syracuse,  (Sup.) 
20  N.  Y.  S.  924;  Same  v.  Mowry,  Id. 

Security  for  costs. 

11.  A  third  person  sulastltutcd  as  defendant 
bjr  order  of  interpleader  cannot  be  required  to 
give  security  for  costs  ns  a  conditicm  of  being 
allowed  to  prosecute  his  claim  to  the  fund, 
although  a  nonresident  and  Irrespon^ble,  in 
thi'  :ibs('[irc  of  a  statute  reaolrinig  such  se- 
curity.—McHiii.-h  V.  Astiophe,  (Citar  Ct  N.  Y.) 
20  N.  Y.  S.  877:  Id.  878. 

——  Liability  of  sureties. 

12.  Faxtial  payment  on  a  judgment  does  not 
entitle  the  sureties  on  an  undertaking  for 
costs  to  a  pro  rata  abatement  of  their  liabil- 
ity.—Blockwell  V.  Bainbridg^  (Oom.  PL  N. 
Y.)  20  N.  Y.  a  950. 

On  appeal. 

13.  A  recall  of  a  remittitur  and  a  rehearing 
of  the  case  do  not  per  se  operate  to  nullify 
the  judgment  for  costs  entered  piu^uant 
thereto,  where  on  the  rehearing  the  original 
decision  is  not  chaneed.-^weet  t.  City  of 
Svracuse.  (Sup.)  20  N.  Y.  S.  024;  Same  t. 
Mowry,  Id. 

14.  Though  the  remittitur  directed  judg- 
Bwnt  'Srifli  cost!  In  this  court,"  plaintlfr  U 


not  prejndiced  br  Hie  entry  of  a  iaSgaa". 
"with  costs  of  said  appeal,    where  only 
in  the  appellate  court  were  inclnded.-5w-^ 
V.  aty  of  Syracuse,  (Sup.)  20  N.  X.  S.  QSi 
Some  T.  Mowry,  IdL 

Counterclaim. 

See  "Set-Off  and  Connterclaim." 

Counties. 

Limitation  of  indebtedness,  see  "Munidpal  Os- 
poratlons,"  U. 

ooimTs. 

See,  also,  "Contempt;"  "Judge."  , 
Jurisdiction  of  city  district  court,  see  "Scuac'  | 
Province  of  court  aod  jury,  see  "Jut,"  3>  | 

Jurisdiction  by  consent. 

County  courts,  having  no  Jurisdiriw 
actions  against  foreign  corporations,  caono: '.  - 
quire  it  by  the  appearance  of  defendaot 
answer  to  the  merits,  since  jurisdiction  cat  ' 
be  acquired  by  consent  either  .of  tbe  scbj--  - 
matter  or  of  the  action.— Parkhurst'  v.  Bc.-r  - 
ter  LaatiDg  Mach.  Co.,  (Sup.)  20      Y.  S.  ■^<- 

COVENANTa 

As  to  use  of  premises,  see  'l^ndlocd  and  T*-- 

ant,"  6. 

Seisin — Action  for  breach. 

Where  a  husband  joins  with  his  t'::''  '- 
a  deed  contaiDiog  coTenants  of  seisin  c-c- 
ing  her  separate  prc^^erty,  each  coveoanti.  - 
ing  made  by  one  having  no  title,  ore  brok'. 
the  deliveiT  of  the  deed,  and  become  chc»" 
action,  which  do  not  mn  with  the  land.  - 
action  lies  against  him  for  a  breach  xh^T^> . 
any  subsequent  grantee,  without  an  as^igo'- 
of  such  cause  of  action. — Mygatt  v.  Coe. 
20  N.  Y.  &  748. 

Credibility. 

Of  witness,  see  "Witness,"  15-2a 

OBEDITOBS'  BTT.Tfc 

Pleading  and  proof. 

1.  In  an  action  against  a  husband  an-l  v.'e 
by  a  creditor  of  the  husband  to  reach  n-:-' 
alleged  to  have  been  received  by  the  wife  " 
fraud  of  the  husband's  creditors  fivni  "- 
gages  belon^Dg  to  the  husband,  the  comp. .. 
IS  not  sustained  by  testimony  of  the  h:.<4 
that  most  of  the  mortgages  have  been  p^-l  ' 
and  that  the  wife  received  tbe  moDey  thr 
hlm.-<41aBer  r.  Carroll.  (Snp.)  20  N.  Y.  S.  T- 

Evidence. 

2.  In  an  action  against  a  hurimod  and  v.-- 
to  subject  to  a  debt  of  the  husband  Isai 
leged  to  be  held  by  the  wife  in  fkand  ei  t> 
husband's  creditors,  evidence  in  relatisa  ' 
land,  other  than  that  referred  to  In  the 
plaint,  is  irrelevant— Olaser  t.  Gazrdl,  <S^7 
20  N.  Y.  S.  708. 
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CBUfflNAIi  LAW. 

ee.  also,  "Arreat:"  "BaD;"  "WltneM." 
Mdence  on  trial  for  false  pretenses,  see  'TUw 

Prprenses,"  1-4. 

'articular  crimesk  see  "Aasanlt  and  Batt^;" 
•"CoQtempt;"  "EmbeKZlement;"  "False  Pre- 
tenses;" "Gaming;"  "Homicide;"  "Larceny;" 
"Kape." 

:ieht  to  separate  jury  for  issue  of  former  con- 
viction, see  "Jiirr,"  4. 

ale  of  bottles  with  owners'  names,  we  "Trade* 

Marlis."  7-10. 

•rosecQtion  for  act  made  unlawful  by 
difibrent  statutes. 
1.  Pen.  Code.  S  654,  relating  to  'Injurlea 

aiinst  property,'^  preacribea  the  punishment  for 
Qlaw-fnlly  destroying  another's  property-  Se<y 
on  G60.  relating  to  "cruelty  to  animals/'  makes 
a  misdemeanor  to  unjustifiably  administer 
oison  to  an  animal;  and  section  15  prescribes 
le  punishment  for  misdemeanors  "for  which 
D  other  punishment  ts  specifically  prescribed  by 
lis  Code."  Mtid,  under  section  677,  providing 
lat  an  act  "which  is  made  criminal,  and  pun- 
hable  in  different  ways,  1^  different  provl- 
ons  of  law,  may  be  punished  under  any  one  of 
lose  provisions,"  that  one  who  poisons  the 
orses  of  another  may  be  prosecuted  under  sec* 
ou  G54  for  destroying  prqnertr.  —  People  T. 
hriaty,  (Sup.)  20  N.  T.  S.  27%. 

'ormer  conviction. 

A  conviction,  when  one  of  the  members 
[  the  trial  court  is  related  to  the  prisoner 
ithin  the  rixth  degree,  is  not  merely  voidable, 
ut  void,  and  is  no  basis  for  the  defense  of 
>nncr  conviction.— People  v.  Connor,  (Sup.) 
D  .\.  Y.  a  200. 

'enue. 

3.  Where  defendant,  while  in  E.  county, 
xio'^els  another  to  steal  a  horse  In  C.  county, 
liich  is  done  accordingly,  defendant  is  guilty  of 
larceny  in  C.  county;  Pen.  Code.  S  29,  declar- 

one  who  counsels  or  induces  another  to  com- 
it  a  crime  a  principal  in  such  crime. — ^People  T. 
.'iley,  (Slip.)  20  N.  Y.  S.  445. 

4.  Defendant,  while  in  K.  county,  advised  a 
iy  to  steal  a  horse  in  C.  county.  The  boy,  in 
^cnrdance  with  defendant's  advice,  led  Ihe  horse 
I  .t  highway  in  0.  county,  where  defendant  met 
m,  put  a  bridle  on  the  horse,  and  helped  the  boy 
<  mount.  Hdd,  that  defendant  actively  partld- 
iti>d  in  the  larceny  in  0.  county. —  Peoide  t. 
.  ilcy,  (Sup.)  20  N.  Y.  S.  445. 

Iridence. 

3.  Where  a  oonvlction  is  sougut  on  each  of 

vo  counts  in  an  indictment,  evidence  that  is 
)mpetent  to  prove  the  offense  charged  in  one 
>uut  is  admissible,  tiiough  it  is  not  competent 
>  prove  the  offense  charged  In  the  other  count. 
■People  V.  Clark,  (Sup.)  2U  N.  Y.  S.  729. 

t>.  Witness  testified  that  he  purchased  ar- 
•nic  for  defendant  In  the  latter  part  of  Alay, 
hich  he  remembered  from  rending  at  the  time. 
1  a  certain  newspaper,  that  coinplalnauta' 
orses  were  dying;  tliat,  from  June  1st  to  tbe 
me  when  the  horses  in  controversy  were  poi- 
nied,  he  was  confined  to  the  house  by  illness. 
'tl4,  that  evidence  1^  the  defense  that  during 
.pril,  "iSaj,  and  June  no  mention  was  made  In 


such  newspaper  of  the  death  of  complfdnanti^ 
horses  was  competent,  as  showing  that  witness 
did  not  make  tbe  purchase.— People  r.  Christy, 
(Sup.)  20  N.  Y.  S.  27a 

7.  Where,  in  an  action  for  killing  complain- 
ant's horses,  an  alleged  accomplice  testifies  that 
the  death  was  caused  by  poison  procured  hf 
defendant,  it  is  competent  to  ask  him  on  cros*- 
examination  whether  he  understood  such  state- 
ment by  him  would  reUeve  him  from  prosecu* 
tion.— People  t.  Christy,  (Sup.)  20  N.  Y.  S.  27& 

8.  On  a  prosecution  under  Laws  1887,  c. 
377,  as  amended  by  Laws  1888.  c.  181,  making 
it  unlawful  for  any  person  to  traffic  in  bottles 
baring  on  them  the  marks  of  the  owner  or 
manufacturer  of  the  Uquors  contained  there- 
in, without  the  written  consent  of  or  purchase 
from  the  owner,  the  certificate  filed  with  the 
county  clerk  by  the  owners  of  tbe  bottles,  con- 
taining a  description  of  tbe  names,  marks,  and 
devices  used  on  their  bottles,  is  not  rendered  in- 
admissible in  evidence  because  the  same  was 
defectively  acknowledged,  since  the  statute 
does  not  reqniie  tbe  cerUflcate  to  be  acknowl- 
e^d.— Pet^e  t.  Barthol^  (Sup.)  20  N.  Y.  S. 

—  Beat  and  secondary. 

9.  On  an  indictment  for  a  second  offense  of 
forgery  the  clerk  of  the  court  was  called  to 
prove  the  previons  conviction  from  the  court 
records,  which  showed  that  two  Indictments 
against  defendant  had  been  filed  the  same  day, 
but  on  one  only  bad  be  been  found  guilty  and 
sentenced.  Beld,  that  it  was  not  error,  n,  an- 
swer to  a  question  as  to  what  tbe  records 
showed,  for  tbe  clerk  to  state  that  two  indict- 
ments had  been  filed,  where  defendant  did  not 
object  or  except  thereto,  and  did  not  move  to 
strike  the  statement  oat.  —  People  t.  Clark^ 
(Sup.)  20  N.  Y.  &  729. 

 Testimony  at  former  trial. 

10.  Evidence  of  a  witness  in  a  former  trial 
of  a  criminal  case  is  aduiissible  in  a  second 
trial,  on  proof  of  the  death  of  audi  witness.— 
People  V.  Hill,  (Sup.)  20  N.  Y.  S.  187.  ■ 

 Threats. 

11.  On  an  indictment  for  threatening  to 
shoot  a  person,  threats  upon  other  occasions 
against  other  persons  have  no  such  connection 
with  the  crime  alleged  as  to  be  admissible,  ei- 
ther to  show  defendant's  possession  of  a  fire- 
arm, impeach  him  as  a  witness,  or  for  anr 
other  purpose. — People  t.  Drake,  (Sup.)  20  N. 
Y.  S.  228. 

——  Character. 

IS.  Where  defendant  in  a  criminal  action  Is 
not  a  witness,  evident  that  he  kept  a  place  of 
bnd  character  is  not  admissible  as  tendins  to 
affect  his  character.— People  v.  Christy,  (Sup.) 
20  N.  Y.  S.  278. 

Instructions. 

13.  Isolated  statements  found  in  a  judge's 
charge  in  a  criminal  case,  not  objected  to  by 
defendant  at  the  time,  and  selected  regardless 
of  their  context,  afford  no  ground  for  reversal 
unless  they  are  clearly  baa  law,  and  tend  di- 
rectly to  defendant's  prejudice.  — People  v. 
Clark,  (Sup.)  20  N.  Y.  a 

14.  On  a  prosecntion  nndcr  Laws  1887,  a 
877.  as  amended  by  Laws  1888,  c.  181,  making 
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it  nnlawfdl  tor  anr  person  to  traffic  in  bottles 
liATinc  on  them  the  marks  of  tb»  ownw  or 
manafaetnrer  of  the  liquors  contained  thertio, 
without  the  written  consent  of  or  purchase 
from  the  owner,  a  request  to  instruct  that,  if 
the  ior7  find  that  defendant  had  bought  bottles 
of  the  owners  before  the  indictment,  there  is 
such  a  reasonable  doubt  in  the  case  that  ther 
should  find  for  defendant,  is  properly  refused, 
•ince  it  is  a  question  of  fact  wnether  there  is  a 
reasonable  doubt.— People  t.  Bartholf,  (3up.) 
20  N.  Y,  S.  782. 

▲ppoaL 

IB.  Code  Grim.  Froc.  SS  615,  7^,  as  amend- 
ed 1^  Lews  1884.  c  872,  provide  that  "a  Judg- 
ment on  conviction  rendered  by  a  court  of  spe- 
cial sessions,  police  court,  police  magistrate,  or 
Justice  of  the  peace  in  any  crimiufu  action  or 
proceedings  or  special  proceeding  of  a  criminal 
nature  may  be  reviewed  by  the  court  of  aes- 
■kma  of  the  coun^  uikhi  an  appeal  as  pre- 
scribed by  this  article,  and  not  oHierwise." 
Section  88  provides  that  the  courts  of  ses^ons 
are  (1)  the  courts  of  sessions  hi  counties  other 
than  New  Torlt,  and  (2)  the  courts  of  general 
sessions  in  the  city  and  county  of  New  York. 
Bddt  that  an  appeal  from  a  Judgment  of  a  police 
court  or  ptdice  magistrate  lies  directly  to  the 
coort  of  general  8esaons.--FeopIe  t.  Glaze,  (Sup.) 


•  Beview  of  evidence. 

16.  A  verdict  In  a  criminal  case  will  not  be 
disturbed  where  the  evidence  is  conflicting. — 
People  T.  Zoonek.  (Sop.)  20  N.  Y.  S.  755. 

Orops. 

Bfortgace  of;  we  "Chattel  Mortgages,"  2,  8. 

CUSTOM  AND  TTSAOB. 

Erldenoe  of— When  admissible. 

1.  In  an  action  against  one  of  several  ten- 
ants in  common  of  an  apartment  building  for 
the  price  of  carpets  purchased  by  one  P.,  and 
used  In  the  building,  evidence  of  a  usage  to 
carpet  the  halls  and  stairways  of  sudi  buUdlngs 
la  properly  excluded.— Dobson  T.  Klihnla,  (Sup.) 
20  N.^.  S.  771. 

 To  modiQr  written  agreement. 

2.  Where  the  malting  of  a  contract  is  admit- 
ted, and  the  contract  is  free  from  any  ambiguity 
or  doubt  as  to  the  meaning  of  the  language  used 
therdn,  evidence  of  an  alleged  custom  of  trade, 
to  modi&  the  written  agreement,  is  properly  ex- 
cluded.—De  Cornea  v.  Cornell,  (City  Ct.  >i.  Y.) 
20  N.  Y.  S.  895. 

8.  In  an  action  on  a  written  contract  for 
tlie  sale  of  goods  to  be  shipped  by  plaintiff  from 
Turkey  to  defendant  in  New  York  by  a  named 
steamer,  defendant  alleged  that  the  goodn  ten- 
dered liad  been  shipped  at  Liverpool  in  a  diEfer- 
ent  vessel  from  that  named  in  the  contract. 
The  goods  had  been  shipped  from  Turkey  in  the 
vessel  named,  but  had  been  transshipped  at  Liv- 
erpool. Held,  that  evidence  that  there  was  no 
direct  steams  coming  from  Turkey  to  New 
York,  and  t&at  the  mTmriaUe  eaitom  was  to 


transship  at  liveipooL  wn  inadmlsdUe.— Ia<ixi 
r.  Rocenstehi,  (Sup.)  20  N.  Y.  8.  481. 

4.  Evidence  to  wove  a  custom  of  a  rallrra-' 
company  to  issue  duplicate  tickets'  in  lieu 
those  lost  Is  Incompetent,  In  the  absence  of  ant 
biguity  in  the  contract,  as  tending  to  show  xhtx 
one  of  the  parties  thereto  agreed  to  do  more 
than  its  language,  expressly  or  by  impUcau-  i. 
requires.— Simis  v.  New  York,  L.  E.  i  W.  K. 
Co.,  (Com.  PL  N.  Y.)  20  N.  Y.  S.  639. 


DAUAOBS. 

For  breach  of  marriage  promise,  see  "Breach  of 
Marriage  Promise." 

For  death  by  wrongful  act,  see  "Death  ij 
Wrongful  Act." 

For  injury  to  wife,  action  by  husbandl,  see  "Hus- 
band and  AVife,'*  3. 

For  land  taken,  see  "Eminent  Domain,**  2-S9. 

For  libel,  see  "Libel  and  Slander."  2,  3. 

For  wrongful  dlscharn  by  master*  an  "'ih*- 
ter  and  Senrant,"  0,  T. 

In  ejectment,  see  "Ejectment." 

Exemplary  damages—  For  libel. 

1.  A  libel  recklessly  or  carelessly  pnbli^\ 
as  well  as  one  prompted  by  personal  ill  wi , 
will  support  an  award  of  exunplary  dama^- 
Alli^r  T.  Mail  Printing  Abs'd,  (Sup.)  20  N.  Y. 

3.  Plaintiff,  In  an  action  of  libel,  sires  - 
dence  of  malice  whenever  be  proves  the  fal-  " 
of  the  libel,  and  it  becomes  a  question  for  i 
jury  whether  the  malice  is  snch  a>  to  call  i  • 
exemplary  damages;  and  that  qoestioii  can»: 
be  token  from  the  jury  because  defendant  fiT>- 
evidence  tending  to  show  that  there  was  in  fa  t 
no  actual  malice.  —  Alligor  v.  Mail  Priaiii^ 
Ass'n,  (Sup.)  20  N,  Y,  S.  763. 

FenaltlOB  and  liquidated  damages. 

&.  A  stlpulatioD  that  money  paid  under  i 
contract  mar  be  retained  as  penalty  in  ca»>  'i 
breach  Is  valid. — ^Von  Kamen  v.  Roes,  tSup.l 
N.  Y.  S.  648. 

Measure  for  breach  of  contract. 

4.  In  an  action  for  breach  of  a  contrary 
whereby  plaintiff  was  to  do  certain  excavaihj 
for  defendant,  the  measure  of  damages  is 
difference  between  ihe  actual  cost  of  the  t  x<  a- 
vation  to'  plaintiffs  and  the  price  wluch  dtfer  5- 
a»t  agr<>ea  to  pay.— Kiley  v.  Black,  (Com.  n. 
N.  Y.y  20  N.  Y.  S.  695. 

5.  Plaintiff  had  lived  with  and  been  mais- 
tained  by  defendant  for  several  years  undt^r  a 
verbal  contract  by  which,  in  return  for  tus' 
services,  plaintiff  was  to  be  maintained  drr- 
ing  the  rest  of  Us  life.  HM  that,  oa  hm^h 
of  the  contract  by  defendant,  olaintiff's  m^  i^-i 
ure  of  damages  was  not  the  Talne  of  his  9i>rT* 
ices  over  the  value  of  the  maintenance  f':r- 
nUhed  Utr  the  period  he  had  lived  with 
fendant,  but  that  he  could  recover  the  eTp^-a^t 
of  bin  support  which  defendant  had  failed  te 
fiirr.ish  a[?cordiDg  to  contract  before  the  cor> 
mencement  of  the  action,  and  the  prospeoriT* 
expense  for  such  maintenance  dorioe  the  re> 
iniiinder  of  his  life.— Carp<Hit«r  T.  Carpenfer. 
(Sup.)  20  N.  Y.  S.  »2a 

6.  Defendants  failed  to  comply  with  the  cca> 
ffitioni  on  which  they  were  pennlttcd  to  enter 
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IntUh*  hnShUng  and  shore  U  up  vliUo  tber 

erecting  a  baildiag  on  an  adjoining  lot 
intiffs  were  thereby  rendered  uiiaWe  to  per- 
m  certain  contracts.  Beid,  that  profits  lost 
re  recorenble  as  damaKea.— Capci  t.  Lyons, 
tjr  Gt.  N.  T.)  20  N.  Y.  S.  49. 

xessiTe  damages. 

7.  A  Terdlct  for  plaintiff,  in  an  action  for 
manent  injuries  to  a  horse,  will  not  be  set 
de  as  escMsire.  where  the  evidence  jastifios 
±  Terdict,  and  the  court  fully  and  fairly 
in;e<l  on  the  question  of  damages. — Layton  t. 
ady.  (City  Ct.  N.  Y.)  20  N.  Y.  S.  534rTd.  989. 

s.  On  appeal,  in  an  action  for  malicious 
mecution,  the  appellate  court  will  not  disturb 
>  judgment,  on  the  ground  that  the  verdict 
Ls  excessive,  simply  because  it  would  be  bet- 

■  satisfied  bad  it  been  for  a  less  amount. — 
yles      Hoetzel,  (Sup.)  20  N.  Y.  S.  553. 

f.  In  an  action  by  an  employe  for  personal 
Inries  caused  by  defendant's  negligence,  it 
peared  that  plaintiff  was  a  woman  about  21 
ars  old.  earning  about  $7.50  per  week;  that 
r  injuries  caused  anaesthesis  and  paral^ais 
the  back;  also  paresis  and  other  difficulties; 
at  she  had  been  confined  on  her  back  for  15 
SDths,  had  suffered  ^eat  pain,  and  that  there 
ta  but  alight  probability  that  she  would  ever 
cover.  Odd,  that  an  order  setting  aside  a 
rdict  of  70,500  in  favor  of  plaintiff,  unless  she 
raid  stipulate  to  reduce  it  to  $2.000,  was  ei^ 
neous.  —  Stephens  v.  Hudson  Val.  Knitting 
).,  (Sup.)  20  N.  Y.  S,  9ia 

ieadtDg  and  proof. 

10.  The  nnnplalnt  alleged  that,  fur  a  period 
!  three  -weeks  rabseguent  to  the  time  of  toe  ac- 
dent,  plaintiff  had  suffered,  and  was  still  suf- 
fing.  pain.  Defendant  objected  to  the  admis- 
on  of  the  testimo^  of  a  physician  as  to  the 
todition  of  plaintifirs  eye  at  the  time  of  trial, 
L  the  ground  "that  the  pleadings  are  confined 
I  the  injuries  within  three  weeks  following  the 
sddent.**  Held,  that  plaintiff  was  entitled  to 
cover  for  pain  and  suffering  up  to  the  time  of 
ial,  and  also  that  still  to  be  endured,  and  that 
le  testimony  was  admissible.— Schuler  v.  Third 
ve.  K.  Co.,  (Com.  PI.  N.  Y.)  20  N.  Y.  S.  683. 

Tidence — Deolaratloiu  and  complaints 
of  Buffering. 

11.  Testimouy  of  a  phyridan  that  plaintiff 
id  expressed  to  him  his  physical  anguisb  dur* 
g  the  pnwreSB  of  the  trial,  mag  after  the  acci- 
■Qt,  Is  amnissible  as  part  of  the  res  gestae, 
here  it  appears  that  the  expressions  were  In- 
)lantary  and  instinctive,  and  related  exclusive- 

to  plaintiff's  condition  at  the  time,— Schuler 
Third  Are.  B.  Co.,  (Com.  Fl.  X.  Y.)  20  M.  Y. 

■  683. 

—  Testimony  of  physician. 

12.  Testimony  of  a  phyaician,  a  witness  for 
nintiff  in  an  action  for  personal  injuries,  thnt 

liinLntiff*s  foot  had  been  amputated  he  "could 
Lve  stood  perfectly  erect,  and  could  have  worn 

false  foot  with  perfect  safety  and  repose,"  is 
Imissible  on  crosif-examination.  as  aHectiug  the 
it^tion  of  damages,  it  appearing  that  plain- 
X  at  the  time  of  the  injuzy  was  non  snl  juris, 
id  his  parents  objected  to  the  ammitatfon.— 
trry  t.  Second  Ave.  B.  Oo«  (Com.  Tl.  N.  Y.) 


DEATH. 

Of  par^,  see  "Abatement  and  Revival,"  2-6. 
Presumption. 

A  girl  18  years  of  age,  imable  to  read  or 
write,  was  placed  in  a  house  of  refuge,  from 
which  she  escaped,  and  was  not  heara  of  for 
more  than  11  years.  When  a  mere  child  she 
was  placed  in  an  almshouse,  from  which  ahp 
was  taken  by  a  lady  with  whom  she  lived 
about  10  years,  during  the  latter  portion  of 
whicu  time  she  became  very  wild  and  unruly, 
acquired  the  habit  of  drinking,  and  was  accus- 
tomed to  be  out  late  at  night  and  in  bad  com- 
any.  Htid,  that  It  was  improbable  that  she 
esired  to  communicate  with  friends  or  rela- 
tives, and  there  was  no  presumption  that  she 
died  without  issue.  9  N.  Y.  S.  630,  affinned.— 
In  re  Taylor,  (Sup.)  20  N.  Y.  S.  960. 

DEATH  BY  WBONOFXTIi  ACT. 

Amount  of  damages. 

1.  The  f&ct  that  next  of  kin  are  not  able  to 
show  any  direct,  specific,  pecuniary  loss  arising 
from  the  death  of  a  person  by  negligent  act, 
does  not  affect  their  njtht  to  recover,  but  the 
character,  qualid'')  condition,  and  circumstances 
both  of  deceased  and  of  the  next  of  kin  are  to 
be  conddered,  and  the  best  estimate  possible 
made  therefrom.  Loekwood  t.  Xlailroad  Co., 
98  N.  Y.  523.  foHowed.— LiisHe  v.  Xew  York, 
L.  B.  A  W.  B.  Co.,  (Sap.)  20  N.  Y.  S.  477. 
Exeesaire  damages. 

3.  A  verdict  for  $2,000  for  the  death  of  a 
female  child  five  years  old  ia  not  excessive  dam- 
ages.—Huerzeler  V.  Central  Cross-Town  B.  (3o™ 
(Com.  PI.  N.  Y.)  20  N.  Y.  S.  676. 

Decedents. 

See  "Executors  and  Adminiftrators.** 

DeolaratloiiB. 

See  ''Bvidenee,"  3-& 

Decree. 

Vacation  of  modlScatloQ,  see  "ExecutDrs  and 
Administrators,"  21-28. 

DEED. 

See,  also,  "Covenants;*   "Fraudulent  OonTer* 

ances;"  "Vendor  and  Purchaser," 
Constructi<Hi,  see  "Mortgages,"  1.  2. 
Estoppel  by  deed,  see  "Estoppel,  •  1-A 

Estate  conveyed. 

1.  A  deed  provided  that  the  grantees  should 
have  an  equal  and  undivided  interest  in  the 
property  conveyed,  and  should  control  it  during 
their  natural  lives  after  the  decease  of  W.,  one 
of  the  grantors;  that,  if  one  of  the  grantees 
died,  the  other  should  have  the  control  duriug 
her  natural  life  after  the  time  mentioned,  but 
that  neither  of  the  grantees  should  convey  the 
property  during  their  lives  without  the  writteD 
consent  of  W..  "but  it  may  be  arranged  to  dii^ 
pose  <rf  by  will  Itr  one  of  the  second  party  nbo 
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shall  BorrlTB  tha  other,  or  by  a  mutaal  will,  as 
the  partieB  may  a^ree,  which  will  shall  take 
effect  after  the  death"  of  the  cn^antees;  that  W. 
should  have  the  full  control  of  the  property  aod 
Its  products  duriug  his  natural  life,  but  that 
the  products,  etc.,  should  go  for  the  benefit  of 
the  grantees,  etc.  Held,  that  the  grantees  did 
not  take  an  absolute  fee  after  the  death  of  the 
gantors.— Hume  T.  Randall,  (Sup.)  20  N.  X.  S. 

Efibot  Of  reserration. 

^.  A  deed  reserved  to  the  grantor  *Hhe 
power  to  devise  by  last  will  and  testament  an 
undlTided  one-fliird  part  of  said  premises  unto 
any  hereafter  taken  wife  of  him,  the  party  of 
the  first  part,  for  and  during  the  term  of  her 
natural  life,  or  (at  his  option)  to  give  and  grant 
by  deed  to  said  hereafter  taken  wife,  or  'to  any 
person  in  trust  for  her,  the  same  undivided  one- 
third  put  of  said  premisea  for  and  during  the 
term  of  her  natural  life."  Bdd,  that  the  reseiv 
vation  was  a  right  which  the  grantor  might, 
exercise  or  not,  at  his  pleasure,  and  was  not  a 
qiecial  power  in  trust,  which  equi^  would  en- 
force—T^wler  T.  Towler,  (Sup!)  aD  N.  T.  & 
842. 

Default. 

Judgment  by,  setting  a^de,  see  "Judgment,"  2. 

Defective  Appliances. 

Bee  "Master  and  Socrant,"  11-10. 

Defective  Htghways. 

See  "Highways,"  4,  B. 

Defective  Streets. 

See  "MniUdpal  Corporatloiu^"  16-1& 

DEMnHBAOE. 

Delays  allowed  for — Enumeration  In 

charter  party. 

1.  The  fact  that  a  charter  party  fitipulates 
for  demurrage  only  in  case  of  delay  in  deliver- 
ing cargo,  and  is  silent  as  to  delay  in  loading, 

Sroviding  merely,  as  to  loading,  that  it  should  be 
one  by  the  charterers,  does  not  affect  the  ripht 
to  demurrage  for  such  delay  In  loading,  as  the 
Implication  is  that  it  Rhoiild  be  done  in  reason- 
able time.  The  M.  S.  Bacon  t.  Transporta- 
tion Co.,  3  F.  344,  and  ScboU  v.  Hteel  Co.,  B  N. 
E.  782,  101  N.  T.  602.  followed.— Baldwin  t. 
Sullivan  Timber  Co.,  (Sup.)  20  N.  Y.  S.  496. 

Ailowanoe  for  Sundays. 

2.  Sundays  are  "properly  Included  In  com- 
puting demurrage.— Baldwin  r.  Sullivan  Timber 
Co.,  i^up.)  20  N.  Y.  S.  400. 

Heasnre— Fresnmption. 

S.  Where  a  stipulated  siim  U  agrined  on  as 
demurrage  for  each  day's  dc'lay  in  delivering 
cargo  to  a  vessel,  it  is  to  be  presumed,  without 
proof  of  aetnal  damage,  or  the  amount  of  it, 
dday  arising  from  another  cause,  as  in 
loading,  for  whi(£  the  charterer  Is  also  Uable, 
will  operate  equally  to  the  disadvantage  of  the 


vessel  owner. — Baldwin  v.  SuIUthi  Timber  Q 

(Sop.)  20  N.  Y.  S.  406. 

Demurrer. 

See  "Pleading,"  1.  2. 

Deposit.  1 

See  "Banks  and  Banking,"  1,  2.  { 

DEPOSITION.  ' 

Open  oommission — Wben  allowed.  ' 

An  open  commission  to  ^tw^mHw^  vfe. 
nesses  In  another  state  will  not  be  sEanted  cs 
plaintiflTs  motion  without  tiie  strongest  tri 
most  convincing  reasons. — Lentilhoii  t.  Bbcoc 
(Sup.)  20  N.  Y.  S.  488. 

DESCE17T  AND  DISTBXBUTIOH^ 

See,    also,    "Executors   and  Admudstzatonr, 
"Wills.'' 

Rights  of  survlTing  husband — Devise  iai 

lieu. 

1.  Laws  1887,  c  630,  8  13.  provides  tkit 
when  n  married  woman  sh^l  die,  leevio;;,  b-r 
surviving,  a  husband,  the  same  article?  a:±i 
personal  property  shall  be  set  apart  tbi*  i?- 
iirainers  tor  his  benefit  as  is  now  proridr^l  \t 
law  in  the  case  of  a  man  dying  Iraving  a  wid:T 
Hrld,  that  a  provision  of  the  will  of  a  dt»<^  a<  1, 
wife  in  favor  of  her  husband,  giving  him  thr*  ' 
of  the  farm  "for  and  during  the  term  of  i.s 
natural  life,"  was  not  in  lieu  of  the  |w*rs*''M. 
property  to  which  he  was  entitled  imder  tL- 
statute,  when  not  so  expressly  declared  in 
will,  and  the  appraisers  should  set  apart  mti. 
proper^  to  him.— In  re  Hanis*  Estate,  20  X.  T. 
S.  ^  2  Con.  Sur.  4. 

AdTancements. 

2.  Whether  or  not  a  conveyance  by  a  de- 
cedent, in  his  lifetime,  to  the  wife  of  his  sec 
was  an  advancement,  is  a  question  of  fa*^  cn 
all  the  evidence. — Palmer  v.  Colbertson.  tS' 
20  N.  Y  S.  391. 

Exemptions  from  legacy  taxes. 

8.  A.  bequest  to  an  executor  of  a  rmtazc 
sum,  "over  and  above  his  legal  comnisaons  ard 
expenses,"  is  not  within  the  pnrview  of  Law* 
1887.  c.  713,  t  3,  (2  Bev.  St.,  8th  Ed-,  p.  IL^S.' 
providing  that,  when  a  bequest  ia  maoe  to  aa 
executor  "in  lien"  of  comnuadons,  the  exeeae  oi 
such  devise^  above  a  reasonaUe  ciHnpen>ati<-:< 
for  his  services,  is  subject  to  cdlatnu  izih^r.*- 
anco  ta:x.— In  re  Underbill's  Estate,  20  X.  T.  S. 
134,  2  Con.  Sur.  202. 

4.  Though  decedent  lived  In  tiie  ^mity  oi 
G.,  her  deceased  sister's  husband,  as  faonse- 
keeper,  on  land  of  which  she  and  her  Bister's 
adult  children  were  tenants  in  common,  the  re- 
lation  of  parent  and  child  did  not  exist  beCwe«o 
decedent  and  said  children  during  the  life  of  G.. 
their  father,  within  the  meaning  of  Lews  lS8St, 
c.  483,  as  amended,  which  imposes  a  tax  on  l^c- 
jirii  Ji  to  rcrtain  collateral  kindred,  unless  t'.  ■ 
legatee  la  a  person  to  whom  testator  had  for  10 
years  before  his  death  stood  in  fbe  rdsti<m  of  a 
parent    In  re  Spencs's  Estate,  (Sorr.)  4  N.  Y. 
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3B(L  ffistioflmlshed.— In  le  SwaetUnd*!  Bi- 
«7@nrrO  20  N.  Y.  S.  810. 

—  Bequest  to  almshouse. 

5.  An  ingtitation  for  the  blind,  wUc^  does 
c  receive  pay  from  patients  under  aay  cir- 
mstance.  Is  an  almshouse,  within  2  Rer.  St. 
h  Kd.)  p.  1083,  fi  4,  flubd.  4,  which  provides 
*t  the  i>er8onaI  property  of  "every  poorbooae, 
iisbouse,  and  bouse  of  Industry"  shall  be  ex- 
ipt  from  taxation,  and  a  becniest  to  it  la  not 
bjcct  to  the  legacy  tax  law.-^In  re  Unda-hill's 
nate.  20  N.  Y.  S.  134,  2  Con.  Snr.  262. 

—  Taxable  value. 

6.  "Where  a  bequest  of  more  than  J500  Ib 
sde  to  a  creditor  on  condition  that  be  accepts 

in  full  of  all  unsettled  accounts  and  claims 
ainst  testator,  it  is  not  subject  to  the  collateral 
bcritance  tax,  when  U  appears  that  such  ac- 
lunta  exceed  the  sum  beopesthed.— ^  rs  Vtt- 
TbUl's  Estate,  20  N.  Y.  B.  134.  2  Con.  Bur. 
E2. 

7.  A  beaaest  of  $500,  payable  a  year  or 
ore  after  the  date  of  the  letters  testamentaiy, 
not  of  the  cash  value  of  $000,  and  is  not  bud- 
ct  to  the  Iwtacy  tax,  under  Laws  1887,  c.  713, 
1.  (2  Rev.  St.,  8tb  Ed.,  p.  lOSa)  exempting  ai^ 
eacy,  "the  clear  market  value"  of  which  is 
88  than  $500.— In  re  TTnda-bin's  Estate.  20  N. 
.  S.  134.  2  Con.  Sur.  262. 

Deecripdon. 

If  mon^  in  Indictment,,  see  "Embesslement." 

Detinue. 

ee  "Replevin." 

Deviae  and  Legacy. 

ee  "Wins." 

Discharge. 

Q  bankruptcy,  see  "Bankruptcy.** 

tt  judgment,  see  "Judgment."  12. 

tf  servant,  see  "Master  and  Servant,"  2-8. 

Discontlnuanoe. 

les  Tiaetlce  In  Qvil  Cases,"  2. 

DZSCOVEB7. 

Bzaminattoi  of  adverse  party'  before 
triaL 

T.  Under  Code  Civil  Proc.  55  870,  872,  873, 
)rovIding  for  a  general  examination  of  the 
Ldverse  party  as  a  witness,  plaintiff  will  be 
jennittea  to  examine  dcf«idant  before  trial. 
10  his  shfrwing  that  the  testimony  desired  Is 
lolely  within  defendant's  control  and  knowl- 
tdRe,  and  is  necessary  to  enable  plaintiff  to 
maintain  the  action.— Grout  v.  Strong,  (City  Ct. 
N.  Y.)  20  N.  Y.  S.  SSL 

Affidavit. 

S.  Where  more  than  one  defendant  Is 
K>ii^  to  be  examined,  tlie  affidavit  ihoald  state 
irtiat  Is  expected  to  be  woved  by  each. — Sim- 
BUDS  T.  Huard,  (Bop.)  20  N.  Y.  S.  S0& 


8.  An  affidavit  for  the  examination  of  de- 
fendants before  trial  is  insufficient  where  It 
fails  to  show  the  necessity  or  importance  of  the 
examination  before,  rather  than  at,  the  trial, 
or  that  such  defendants  could  not  be  had  as 
witnesses  at  the  trial. — Simmons  t.  Hasard, 
(Sup.)  20  N.  Y.  S.  508. 

4.  Where  the  affidavit  on  motion  for  an  oi^ 
der  for  the  examination  of  defendant  as  wit* 
nesB  before  trial  complies  with  the  former  re* 

§uirement8  of  ^e  statute,  (Code  Civil  Proc  | 
72,)  and  shows  the  materiality  of  the  evi- 
dence and  the  necesrity  of  the  examination  be- 
fore trial  an  omission  to  state  definitely  that 
plaintiff  intends  to  use  the  deposition  at  the 
trial  is  supplied  by  necessary  Intendment. — 
Rudert  v.  Blumenkrohn,  (City  Ct.  N.  Y.)  20  N. 
Y.  S.  614. 

5.  In  an  action  against  the  Indorser  of  a 
note  defendant  asked  for  a  discovery  and  in- 
fection of  plaintiff's  books,  stating  in  his  affi- 
davit that  be  had  received  no  value  for  the 
note,  and  that  defendant  had  paid  no  value 
therefor;  that  plaintifTs  books  would  show 
these  facts;  and  that  defendant  could  not  prove 
ihem  -without  sndi  discovery  and  inspection, 
'iliese  statements  were  supported  by  the  affi- 
davit of  an  expert  accountant,  who  had  pre- 
viously made  a  partial  inspection  of  plaintiff's 
books.  Hdd,  that  sufficient  cause  was  shown 
for  a  discovery,  and  that  a  statement  of  other 
facts  upon  information  and  belief.  In  defend- 
ant's petition,  was  not  fatal  thereto.— Kinn 
County  Bank  t.  Dougherty,  (Sup.)  20  N.  Y.  S. 
817. 

6.  In  an  action  by  an  executor,  after  serv- 
ice of  summons,  in  support  of  a  motion  for  an 
order  directing  the  examination  of  defendant  to 
enable  plaintiff  to  frame  bis  complaint,  plaintiff 
made  affidavit  that  he  had  discovered  In  testa- 
tor's books  of  accounts  a  running  account  with 
defendant,  showing  Itepis  of  charges  and  cred- 
its, in  which  was  a  balance  due  testator;  that 
he  bad  been  unable  to  discover  any  explanatorjr 
entries  in  the  books  as  to  die  account,  but  was 
informed  that  there  was  an  agreement  between 
testator  aud  defendant  in  relation  to  the  rental 
of  certain  premises;  and  that  be  believed  the 
rental  of  sold  premises  was  embraced  in  said 
accounts.  Hdd,  that  the  plaintiff  was  estiUed 
to  an  examination  of  defendant. — Wahle  v, 
McMUlen.  (City  CL  N.  Y.)  20  N.  Y.  S.  372. 

7.  While  po-ssing  defendant's  store,  plaintiff 
was  struck  by  an  iron  bar,  which  fell  from  an 
elevator,  and  was  rendered  unconscious  by  the 
blow.  In  his  action  for  damages  pl^ntiff  procured 
an  order  under  Code  CSvU  Froc;  S  870  et  seq.,  re- 
quiring defendant  to  submit  to  an  exandnstion  as 
a  witness  before  the  trial.  In  compliance  with 
rule  83  of  the  (general  rules  of  practice,  requiring 
that  the  affidavit  on  which  such  order  is  obtained 
shall  specify  the  facts  and  circumstances  which 
show  that  the  examination  of  the  party  is  mate- 
rial and  necessary,  plaintiff  swore  that  he  believed 
that  defendant  knew  the  name  of  the  physidan 
who  attended  lilm,  and  the  names  of  the  various 
witnesses  who  wpre  present  at  the  accident, 
whom  plaintiff  would  need  to  prove  the  manner 
of  the  acddent  and  the  injury  received,  as  well 
as  the  ownership  and  management  of  the  elevator 
lift  which  causea  the  injury,  and  that  plaintiff  did 
not  know  the  name  oi  the  phy^dan  or  of  sfUd 
witnesses.  HM,  that  the  examination  should  be 
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confined  to  defendimt's  ownership  of  the  elerator, 
hia  relations  to  the  persons  haTinor  it  in  cbaree  at 
the  time  of  the  injnrr,  and  the  disclosure  of  the 
name  and  address  of  the  physician  called  by  de- 
fondant  at  the  time  of  the  accident  to  attend  plain- 
tifTB  iiijniiea.— Donbass  t.  Meyer,  (Super.  K.  Y.) 
20  If.  I.  S>  435> 

Affidavit — Statements  as  to  raeidenee  of 

adverse  party. 

8.  Under  Code  CHtH  Proc.  S  872,  requiring 
an  affidavit  for  the  examination  of  parties  be- 
fore trial  to  state  the  names  and  residences  of 
all  parties  to  the  action,  a  statement  that  the 
residences  of  defendants  sought  to  be  examined 
are  unknown  is  insufficient,  where  there  is  no 
eTideiice  that  an  effort  was  made  to  ascertain 
their  places  of  residence. — Simmons  v.  Hazard, 
(Sup.)  20  N.  Y.  S.  608. 

 Verlflcation  by  attorney. 

9.  Where  an  affidavit  for  the  examination 
of  defendants  before  trial  is  verified  by  plaia- 
tifTs  attorney,  and  refers  to  a  complaint  made 
OD  information  and  belief,  a  statement  in  such 
affidavit  that  the  attorney  has  knowledge  of  the 
lUlevattons  in  the  complaint,  without  giving  the 
Bourcea  of  the  Information,  is  insufficient.— Sim- 
mons V.  Haxard,  (Sup.)  20  N.  Y.  S.  608. 

Order  granted  after  reversal  of  former 
order  on  appeaL 

10.  An  ordw  for  discovery  shoald  not  be 
granted  where  a  previous  order  granting  the 
discovery  has  been  reversed,  and  a  reargument 
is  pending.— Smith  v.  Seattle,  L.  S.  &  E.  By. 
Oo.,  (Sup.)  20  N.  Y.  8.  7Si. 

Dismissal. 

Of  action,  see  "Practice  in  Civil  Cases,"  1. 
Of  fireman,  see  "Municipal  Goiporatloiu,"  6. 
Of^  proGeeding  for  InJimctiOD,  see  ''InjnnctloD," 

DlBBolutton. 

Of  lajonotion,  see  'Ininoctlon,"  16. 
Of  portnenh^i  see  "Partn^ahip,"  1. 

Distribution. 

Of  benefits  of  Ufe  Insurance,  see  "Insurance," 
16,  17. 

Of  decedent's  estate,  see  "Sxecatnra  and  Ad- 
ministratorfl^"  27. 


DIVOBCE. 

Competency  of  hnsband  or  wife  as  witness,  see 
"Witness."  1,  2. 

Payment  of  counsel  fees  to  attorney  as  pay- 
ment to  plaintiff,  see  "Attorney  and  Client," 
2. 

Abandonment. 

1.  In  an  action  for  limited  divorce  on  the 
ground  of  abandonment  the  court  properly  dla- 
miRsed  the  action  where  the  proof  snowed  noth- 
ing certain  except  the  disagreement  of  the  par- 
ties, and  that  their  living  apart  was  with  the 
virtual  consent  of  plaintiff. — ^Adams  v.  Adams, 
(Sup.)  20  N.  Y.  S.  765. 


Adnltery. 

2.  In  a  suit  for  divorce,  it  beinc  dear  fraa 
defendant's  resistance  of  the  suit  tnat  th««  U 
no  collusion,  his  confessions  of  adnltery.  sail 
at  different  times  to  different  indiTidoaU,  ii-i 
der  circumstances  leaving  no  doubt  of  thcil 
truth,  and  which  he  does  not  deny,  tboaidi  cuilt 
a  competent  witness  in  his  own  behalf  for  fxh 
purpose  by  Code  Civil  Proc.  {  831.  wfll  acthtrt- 
ize  a  divorce.— Sigel  v.  ^gel,  (Super.  N.  I.)  M 

8.  Where  plaintifrs  case,  in  an  actioa  fbd 

divorce,  depends  on  one  witness,  who  is  bee 
mother,  and  manifestly  hostile  to  defendud 
and  who  swears  to  circumstances,  of  donbtfd 
significance,  pointing  to  only  one  act  of  a4l':;:trt]| 
by  defendant,  and  he  contradicts  this  inra^^ 
the  court  will  not  decree  divorce. — ^Fanniof  r. 
Fanning,  (Com.  PL  N.  Y.)  20  N.  T.  S.  810. 

Alimony. 

4.  Under  Code  Civil  Proc  S  1766.  which  t> 
thorizes  the  court,  on  granting  a  divom.  to 
compel  defendant  to  provide  snltably  for  iht 
support  of  plaintiff,  "as  justice  requires,  harrg 
regard  to  the  circumstances  of  the  respectiTe 
parties,"  a  decree  on  separation  that  a  bosbar'l 

Say  to  the  wife  $1,600.  where  there  are  no  tlu , 
ren,  and  the  whole  of  his  property  does  not  ex-i 
c-eed  $4,501).  ia  unrpa3onable.--Sleepcr  t.  Slee^ 
er,  (Sup.)  20  N.  Y.  S.  339. 

Dooomentary  fSvidenoe. 

See  "Evidence,"  16-20. 


doiochaE. 

Change. 

Testator,  who  prior  to  18&1  lived  tzl 
had  his  place  of  business  in  New  TtsrlE 
sold  his  city  reddence,  and  bought  a  roiii:t:; 

{lace  in  W.  county,  and  went  there  to  1 1- 
a  1863,  just  prior  to  the  marriage  of  a  ds'i;  ■ 
ter,  he  again  bought  a  house  in  New  York  r>, 
went  there  with  his  family,  and  placed  bta  t:-  -j- 
ly-married  daughter  in  charge,  fumistiinc 
money  finr  the  payment  of  the  Ulls.  Here 
lired  aerea  monuis  in  the  rear,  and  at  ^'< 
country  place  the  rest  of  tiie  year,  until 
death  in  1888.    It  appeared  that  be  bad  m.:>- 
statements,  under  circumstances  not  £sdo»"i'~ 
that  he  lived  in  W.,  and  thnt  he  hovpbt 
house  in  the  dty  for  hia  daughter.  In 
and  again  in  1885,  he  executed  a  win  mitiiit; 
his  residence  in  W.    In  1886  he  advertiKd  the 
W.  place  for  sale,  stating  that  he  had  li^ed 
there  since  1854.    In  18SS  he  directed  ch->-k? 
for  dividends  to  be  sent  to  his  bankers,  and 
to  the  house  in  the  city,  stating  that  his  r-^i- 
deuce  was  not  in  New  Yorli,  but  in  W.  H.* 
personal  property,  too,  was  assessed  to  hi'L  a 
W.    On  the  other  hand,  in  1876.  in  Qualifji'J 
as  an  executor,  he  described  himself  sa  a  rvM- 
dent  of  Kew  \ork;  and  in  1887,  in  writinc  i 
recomramdation  for  a  gardener,  he  Qj^e  of  bis 
place  In  W.  as  bis  "country  place."    There  was 
uo  evidence  that  be  ever  voted  after  1861.  For 
many  years  prior  to  his  death  he  had  bees  kh- 
ious  to  sell  the  country  place,  and  daring  the 
last  year  of  bis  Ufe  he  said  be  would  never  put 
foot  on  it  again.    HM,  that  his  dondcOe  «■ 
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Kew  Tork  conntr.— In  re  SEwega'i  ^W\3\, 
T.)  30  N.  T.  8.  417. 

l>oxi8tio  Oansa  Mortis. 

"Gifta,"  2-4. 

Donatio  Inter  Vivos. 

••Glfta,"  1. 

BOW  JUL 

mrnnoe  for  IndiMto  right,  in  partitkm,  Me 
Partition,''  6. 

▼iso  In  lieu  of  dower. 

Testator  gave  to  Ms  wife  tlie  me,  in- 
le,  and  Drofits  of  all  his  real  estate  durinfc 
natual  life,  "to  tie  enjored,  accepted,  and 
pived  by  her  In  lieu  of  dower,  and  in  addltton 
what  inters  she  wonld  have  as  duwress  if 
ft  de-vise  -n-as  not  so  made  to  her."  Held,  that 
■  latter  words  were  at  moat  merely  descrip- 
b,  and  were  controlled  by  the  enress  pron* 
a  that  the  devise  was  in  lieu  of  dower.— Nei- 
t  T.  Brown,  (Sup.)  20  N.  Y.  &  t»78. 

Draft. 

B  "X^tiable  Instruments,"  1,  6> 

DTTBBSS. 

I  ground  for  annulling  marriage,  see  "Mar- 
riage." 

%at  amonnts  to. 

The  signiDg  of  bills  of  lading  bjr  a  ship's 
Sflter,  under  protest,  admitting  certain  claims 
charterers  against  the  ressel,  which  signing 
as  induced  by  threats  of  the  charterers  to  pre- 
snt  clearance,  as  under  Rev.  St.  U.  S.  g  4200, 
ley  would  have  had  the  power  to  do,  amounts 
>  duress,  and  does  not  affect  the  right  of  the 
niers  to  recover  said  claims,  although  \jy  the 
larter  party  the  il^ns  was  to  set  all  claims 
i  rest.— Baldwin  t.  SulUvan  Timber  Go.,  (Snp.) 
)  N.  Y.  S.  486. 

EASEMENTS. 

ppropriation  of,  see  "Eminent  Domidn,"  2-7. 
ale  under  mortgage  foreclosure  of  land  aabjeet 
to,  see  "Mortgages,"  8,  9. 

tight  of  way  for  railroad — Abandon- 
ment. 

A  strip  of  land  forming  the  rear  end  of 

'  city  lot  was  appropriated  by  a  railroad  com- 
*ny,  which  laid  its  main  track  across  the  same 
-ater  on  this  track  was  used  as  a  spur  track 
or  fTRight.  Still  later  the  company  raised  the 
rack  by  means  of  a  trestie,  and  leased  the  strip 
■or  a  coal  yard.  The  company  reserved  the  use 
ind  control  of  the  strip,  tracK,  and  trestle  for 
iB  railroad  purposes,  but  the  lessee  devoted  the 
Jroperty  exclusively  to  his  own  use  for  the  pur- 
W«  of  a  trestle  and  coal  yard,  and  by  the  con- 
^ction  of  his  buildings  thereon  denied  access 
^  the  strip  and  railroad  facilitiea  connected 
therefrith  formerly  enjoyed  by  the  occupants  of 
the  lot  and  liie  public,    flelo,  that  such  action 


constituted  an  abandonment  of  the  strip  for  the 
purpose  of  a  public  railroad,  and  the  owner  of 
the  lot  was  entitled  to  the  possession  of  the 
strip  as  the  owner  in  fee,  freed  from  the  ease- 
ment of  the  railroad  company.— Roby  v.  New 
York  Gent.  &  H.  B.  B.  Co.,  (Sup.)  20  N.  Y.  8. 
661. 

EJECTMENT. 

BecoTery  of  vaJne  of  use  and  oconpa- 
tion— Elaadlng. 

Where  a  complaint  in  an  action  for  pos- 
senion  of  real  estate  asks  damages  for  withhold* 
ing  the  possession,  though  it  does  not  nv&t  any 
damage,  plaintiff  may  recover  the  value  of  the 
use  and  possession  of  the  property  &om  the 
commencement  of  the  action.  Olason  r.  Bald- 
win, 29  N.  B.  226.  129  N.  7.  183,  foUowed.— 
Richards  t.  Crocker,  (Sup.)  20  N.  T.  8.  954. 

ELECTION  OP  BEMEDIES. 

Xiffeot  of  eleotion  made  under  mistake. 

D.  made  a  deed  of  property  for  a  certain 
consideration  to  S.,  and  it  was  recorded  in  the 
book  of  conveyances.  S.,  at  the  same  time 
that  the  deed  was  made,  executed  and  deliv- 
ered a  contract  to  D..  agreeing,  on  payment  on 
or  before  a  certain  date  of  the  same  cnnsidera- 
tioii  he  had  given,  to  reconvey  the  property  to 
D.  with  covenants  of  warranty.  Heul,  that 
the  fact  that  S.,  under  a  mistake  as  to  his 
rights,  brought  an  action  to  have  the  deed  de- 
clared a  mortgage,  does  not  deprive  him  of  his 
right  to  have  it  declared  a  deed.— Bowery  Sav. 
Bank  V.  Belt.  (Sup.)  20  N.  Y.  S.  746. 

EI^BOnONS  AND  VOTERS. 

Inspectors  of  elecdon,  see  "Hanicipal  Corpora- 
tions," 14. 

Order  directing  name  stricken  from  list,  appeal, 
.  see  "Appeair'  4. 

Qualification  as  voter — ^Public  applioant 
for  aid. 

1.  The  fact  that  a  student,  for  the  purpose 
of  pursuing  his  studies,  applies  for  and  obtains 
aid  In  the  nature  of  a  loan  from  his  college.  In 
no  way  makes  him  a  public  applicant  for  aid.— 
In  re  Ward,  (Snp.)  20  N.  Y.  S.  60S;  In  re  Rob- 
isBon,  Id. 

Residence  of  voter — Student  at  college, 

3.  Under  Const,  art.  2,  §  3,  providing  that, 
"for  the  purpose  of  voting,  no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence  by 
reason  of  hia  presence  or  absence  ♦  •  * 
while  a  student  at  a  seminary  of  learning," 
where  one  on  going  to  college  abandons  hia  pre- 
vious home,  he  is  not  debarred  from  gaining  a 
residence  at  the  place  of  the  colleFre  during  the 
time  he  is  a  student  there. —In  re  Ward,  (Sup.) 
20  N.  Y.  S.  60G:  In  re  Itobinson,  Id. 
Board  of  election  inspectors — Power  of 
majority  to  act. 

3.  ConsoIidaUon  Act,  (Laws  1882,  c.  410.) 
S  1850,  provides  for  four  mspcctors  of  election 
to  superintend  the  rt^istration  and  voting  in 
each  election  district  in  the  dty  of  New  York. 
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Section  1876  requires  all  acts  of  the  board  to  "be 
done  with  the  assent  of  a  majority  of  the  mem- 
bers, and  section  1877  requires  a  majority  of  the 
members  to  be  in  constaat  attendance  daring 
the  hours  and  times  fixed  for  the  discharge  or 
their  official  duties.  Hdd,  that  these  proviEdons 
clearly  show  the  legislattre  intention  to  enable 
a  majority  of  the  members  to  perform  the  duties 
Imposed  on  the  board,  and  that  therefore  Laws 
iSV2,  c.  400,  p.  823,  which  amends  the  consoU- 
dation  act  so  as  to  reduce  the  number  of  in- 
spectors to  three,  instead  of  foiir,  by  implica- 
tion also  modifies  sections  186S  and  1865  of 
■ndi  act,  which  require  the  qnallftcation  of  Tot- 
era  to  he  determined,  and  the  Totes  to  be  re- 
cdred,  by  "at  least  mree  of  tJie  board,"  so  as 
to  enable  such  duties  to  be  performed  by  onl^ 
two  of  the  new  board;  and  this  construction  is 
strengthened  by  the  fact  that  the  election  sys- 
tem adopted  by  the  legislature  at  the  same  ses- 
sion for  other  portions  of  the  state  provides  for 
three  inspectora,  and  authorizes  a  majority  to 
act:   and  that  Laws  1892,  c.  677,  fi  19,  also 

Jassed  at  the  same  session,  authorizes  a  ma- 
ority  of  a  board  of  pnbjic  officers  composed  of 
three  or  more  members  to  perform  all  the  duties 
and  exercise  all  the  powers  of  the  board.— Peo- 
ple T.  Martin,  (Snp.)^  N.  T.  S.  585. 

BtriklDg  names  from  list  of  voters. 

4.  Laws  1892,  c.  G80,  §  36,  provides  that  If 
one  applying  to  a  board  of  inspectors  for  reg- 
istry, being  challenged,  makes  oath  to  facts 

aualifying  him  to  TOte,  Ms  name  shall  be  put  on 
le  list;  otlierwise  not.  Section  37  proTidee 
that  if  the  boAid  shall  refuse  to  strike  from  the 
Hat  any  person  not  qaalified  to  vote,  or  shall  re- 
fuse to  put  on  the  iiat  the  name  of  any  person 
entitled  thereto,  application  may  be  made  to 
any  one  of  certain  justices  or  judges,  who  may, 
on  sufficieot  evidence,  and  on  such  notice,  of 
not  less  than  24  hoars,  to  the  board  of  In- 
qwctors  and  other  persona  interested,  of  such 
application,  as  the  justice  or  judge  may  require, 
order  such  name  to  be  stricken  from  or  added 
to  the  list,  as  the  case  may  be.  S^d,  that  the 
justice  or  judge  could  strike  from  or  add  to  the 
list  a  name  only  for  reasons  on  account  of 
which  the  inspectors,  who  have  merely  minis- 
terial powidrs,  could  have  done  the  same  thing, 
and  that,  where  one  complied  with  all  the  stat- 
utory requirements,  such  statute  did  not  give 
any  judicial  officer  power  to  strike  his  name 
from  the  list.— In  re  Ward,  (Sup.)  20  N.  Y.  S. 
606;  In  re  llohinsoo.  Id. 

UandamuB  to  compel  oanrass. 

5.  Laws  1891,  c.  106.  (Buffalo  City  Char- 
ter, passed  March  27tli,)  {  306,  provides  for  fivp 
Inspectors  of  election,  three  to  be  elected,  and 
two  to  be  appointed  by  the  "board  of  aldor- 
roen,"  on  canvassing  the  votes;  and  section  508 
declares  that  the  provisions  relating  to  elections 
shall  take  effect  immediately.  The  remaining 
proviedons,  by  one  of  which  the  "board  of  alder^ 
men"  succeeded  the  "common  council,"  which 
was  the  canvassing  board  under  the  previous 
charter,  took  effect  on  January  1,  1892.  BeH, 
that  on  the  refusal  of  the  "common  council"  to 
canvass  the  votes  for  three  inspectors  at  an 
election  In  November,  1891.  and  Uie  subsequent 
refusal  of  the  "board  of  ald^men"  on  its  suc- 
cesidtm  to  canvass  s^ch  rotes,  mandamus  wovdd 
lie  to  the  latter  boand  to  con^iel  it  to  make  the 


panvass.— People  t.  Board  of  Aldenaen  B 
falo,  (Sup.)  20  N.  T.  S.  1. 

merated  Bailroado. 

See  "Eminent  Domain;**  ^Hane  and  Sot 
Ballroads." 

Bnjoinins  apantioa  of;  see  "Eminent  Doc^ii: 
10-26. 


Indictment— Description  of  money. 

In  an  indictment  for  embezzlemeni.  h 
sufficient  to  state  the  sum  and  fix  the  ^ti:* 
the  money  taken;  and  an  allegation  thrt  i 
money  taken  was  lawful  money  of  the  I'r  t 
States  is  Immaterial,  and,  if  made,  need  n-'t 
^gred.— Fei^le  v.  Heane,  (Sup.)  20  X.  Y. 

EMINENT  DOMAIN. 

Statute  authorising  sale  of  Imnd  vjutet 
essarity  taken— ConstitutioDality. 

1.  Laws  1888,  c.  193,  authorizing  tte  d 
of  Rochester  to  ac(|uire  land  for  a  part  i: 
appointing  commissioners  for  that  purport', 
not  unconstitutional  because  it  anthorizei  - 
city  to  sell  at  puhlic  auction  any  lao  '.*  '  : 
may  be  found  unnecessary,  on  the  proaod  Uu: 
gives  authority  to  the  commissions^  t->  : 
chase  or  condemn  land  with  a  view  of  seliL-.; : 
—In  re  City  of  Bochester,  (Sap.)  20  X.  \,  i 
60G;  In  re  Robinson,  Id. 
Bight  to  compensation. 

2-  In  an  action  for  damages  to  i  Uii 
caused  by  the  construction  of  a  railroad,  pUa 
tiff  testified  to  an  oral  atnwment  on  ih^  ;d 
of  defendant  to  pay  $1,800  for  a  rigtit  of  ttiA 
Defendant's  agent  denied  the  agreement  sH 
lately,  and  there  were  declarations  by  plsiniS 
and  writings  signed  by  him,  which  strondT  cat. 
roborated  the  agent.  Beld,  that  a  findiDf;  thsl 
such  an  agreement  existed  was  against  'zi 
weight  of  the  evidence. — Reed  t.  CaDas:  "4 
Northern  R.  Co.,  (Sup.)  20  N.  T.  S.  24L 
 Additional  servitude  on  highva5*i 

S.  The  layins  of  idpes  and  hydrants  in  ii 
highways  of  an  unincorporated  village  iots 
impose  an  additional  burdoi  on  the  fee.— Wtd>l 
V.  Holland  Watnworks  Co.,  (.Sap.)  20  S.  VI 
S.  560.  .  ^ 

4.  The  occupancy  of  a  highway  by  the  vdti 
of  a  telegraph  or  telephone  company  is  nor  (^M 
of  the  ordinary  and  legitimate  uses  for  vi:J 
highways  are  established,  and  is  the  impo^ii  -pj 
of  an  additional  burden  on,  and  the  takinc  ou 
the  property  of  the  owner  of  the  fee,  vtiA  -"- 
ables  him  to  maintain  an  action  to  compel 
removal  of  the  poles,  and  to  reoorer  posws-c  ■- 
of  the  premises  occupied  thereby,  with  daau-t^^ 
where  such  occupancy  is  without  his  colm-' 
and  without  compensation  having  been  r-^ 
viously  made  him  therefor, — Eels  v.  Ameri-is 
Telephone  &  Telegraph  Co.,  (Sup.)  20  X  T-  S 
600. 

5.  Laws  1818,  c.  265,  as  amended  by  U^t 
1853,  c.  471,  ^ich  gives  the  consent  of 
state  to  the  erection  of  telegraph  poles  in  i'u^- 
ways,  was  only  intended  to  protect  tel«nrii 
companies  from  indictment  for  m«W«'""'ff  * 
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nuisance  Id  so  doiofc,  and  gives  them  no 
to  erect  such  poles  without  the  consent  of 
vners  of  the  fee  In  the  hishwars.— Eels  t. 
ic&n  TelBphone  &  Telegraph  Co.,  (Sup.)  20 

S-  eoo. 

XffeaBure  of  damages. 

Tixe  inconTenlence  of  grade  crosdngs  Is 
proper  item  In  estimating  the  damans 
le<1  the  owner  of  the  land  in  condemnation 
^inps.— Benrdsley  v.  Lehigh  Val.  Ry.  Co., 
f  liO  X.  Y.  S.  458. 

A.ssuming  that  it  was  trespass  for  de- 
nt to  bnild  its  road  on  plalDtifTs  land,  it 
>rror  to  admit  evidence  and  award  dam- 
on  the  assumption  that  the  trespasB  was 
permanent. — Reed  t.  Canastota  rforthem 
(Sup.)  20  N.  Y.  S.  241. 

rd  of  commissioners — Conflrmation 
d  review  on.  appeal. 
•  An  appellate  coart  will  not  set  aside  an 
i!  of  commissioners  of  compensation  for 
taken  for  public  use,  or  reverse  an  order 
mrt  confirming  their  report,  nnless  they 
ed  some  wrong  principle  in  arriving  at  the 

of  the  land,  or  unless  the  award  is  proaa- 
idequate.— In  re  City  of  Rochester,  (Sup.) 
.  Y.  S.  506;  In  re  Robinson,  Id. 

Under  Laws  1850,  c.  140,  f  IS,  as 
uletl  by  Laws  1876,  c.  198,  which  provides 

upon  an  appeal  from  the  first  report  of 
ais.'iioners  making  an  award,  the  court  may, 
s  diiscrction,  direct  a  new  appraisal,  and 
the  second  report  shall  be  final  and  con- 
ve,  the  commissloaers  are  the  sole  Judges 
e  value  of  property  they  appraise,  and  the 
;  will  not  disturb  a  second  nwnrd  except 
mr-h  errors  as  would  be  sufficient  to  set 
s  the  report  of  a  referee  of  the  verdict  of  a 
;  nor  will  it  disturb  such  award  on  account 
ly  supposed  benefits  to  adjoining  land  from 
constrnetion  of  a  road. — In  re  Southern 
levard  K.  Co.,  (Sup.)  20  N.  Y.  S.  769. 

Dining  operation  of  elevated  railroad 
-Damages. 

1)  In  an  action  to  enjoin  the  maintenance 
operation  of  an  elevated  railroad  In  front 

ilaintiffs'  premises,  noise  is  an  element  of 
.  damace,  thouch  not  of  fee  dnmage. — 
len  V.  Metropolitan  El.  Ry.  Co.,  (Com.  PI. 

ir.)  20  N.  y.  B.  isao. 

\.  The  damages  caused  by  an  elevated 
iDad  in  a  street  to  the  fee  of  abutting  prop- 
,  payment  of  which  to  the  owner  may  be 
idged  as  an  alternative  of  an  injunction,  in- 
ie  not  only  the  value  of  the  easements 
?a  or  impaired,  but  also  the  depreciation  of 

remaining  property  caused  by  the  oae  of 
X  easements  by  me  railroad. — Gnnsrd  v. 
nhattan  By.  Co.,  (Com.  PI.  N.  T.)  20  N.  T. 
"34. 

-  Benefits. 

12.  In  an  action  to  enjoin  the  operation  of 
elevated  railway,  the  exclusion  of  evidence 
wnefits  is  error,  as  plaintiff  is  entitled  to  an 
inction  only  in  case  of  substantial  injury.— 
te  V.  NewYork  EL  H.  Co.,  (Com.  VCH.  Y.) 
N.  Y.  S,  844. 

13.  In  estimating  the  damages  to  premises 
n  the  maintenance  and  operation  of  an  ele- 
ad  railway,  the  benefits  accruing  to  the 


premises,  and  pecoliar  thereto,  should  be  set 
off  against  any  inconveniences  resnltinK  from 
the  railway  to  the  premises.  ^  N.  Y.  8.  627, 
affirmed.— Nette  v.  New  York  El.  K.  Co.,  (Com. 
PI.  N.  Y.)  20  N.  Y.  &  844. 

14.  Past  damages  for  the  maintenance  and 
operation  of  an  elevated  railroad  In  front  of 
plaintifTs  premises  cannot  be  awarded  where 
the  present  rental  value  of  the  premises  large- 
ly exceeds  that  of  any  period  preceding  the 
construction  of  the  rutwsy. — ^Blattlage  v.  New 
York  EI.  B.  Ca,  (Com.  PI.  N.  Y.)  20  N.  Y.  S. 
624. 

15.  In  an  action  to  enjoin  the  maintenance 
and  operation  of  an  elevated  railroad  in  the 
street  in  front  of  plaintiff's  premises,  the  ref-, 
eree  erred  in  refusing  to  find,  as  a  conclusion  of 
law,  that,  "in  estimating  damages,  the  benefits 
accruing  to  said  premises,  and  peculiar  thereto, 
from  the  maintenance' and  operation  of  said 
railroad,  should  be  set  off  against  any  incon- 
venience resulting  from  said  railway  to  said 

S remises."  Bohm  v.  Railway  Co.,  29  N.  E. 
12.  129  N.  Y.  576.  followed.  —  Xette  r.  New 
York  El.  R.  Co.,  «3om.  PI.  N.  Y.)  20  N.  Y.  S. 
627. 

16.  In  an  action  for  damages  for  the  main- 
tenance and  operation  of  an  elevated  railroad 
in  the  street  in  front  of  plaintiff's  property,  it 
is  error  for  the  court  to  charge  that  the  jury 
should  not  abate  anything  of  their  award  to 
plaintiff  on  account  of  an  enhancement  in  the 
value  of  the  premises  from  the  presence  of  the 
railroad,  if  such  enhancemwit  of  value  wa* 
likewise  Imparted  to  other  proi>erty  not  situated 
on  the  street.  Bohm  v.  Railroad  Co.,  20  N.  E. 
802,  129  N.  Y.  576,  and  Becker  v.  Railroad 
Co.,  30  N.  B.  499,  131  N.  Y.  509,  followed.- 
Hunins  v.  Manhattan  Ry.  Co.,  (C^  PI.  H. 
ICysb  N.  Y.  S.  648. 

 Evidence. 

17.  Proximity  of  an  elevated  railroad  and 
its  station  to  premises,  and  the  extensive  com- 
munication with  the  premises  thereby  afforded, 
are  evidence  of  benefits. — ^Nette  v.  New  York 
El.  R.  Co.,  (Com.  PI.  N.  Y.)  20  N.  Y.  S.  844. 

16.  In  a  suit  to  enjoin  the  maintenance  and 
operation  of  an  elevated  railroad  in  the  street 
in  front  of  plaintiff's  pn^erty,  the  testimony  of 
ft  real-estate  expert  that  certain  physical  ef- 
fects caused  thereby  lessen  the  rental  value  of 
the  property  is  incompetent. — Blum  v.  Man- 
hattan Ky.  Co.,  (Com.  PI.  N.  Y.)  20  N.  Y.  S. 
722. 

19.  In  an  action  to  enjoin  the  maintenance 
and  operation  of  an  elevated  railroad  in  front 
of  plaintiffs'  premises,  the  court  properly  ex- 
cluded evidence  that  the  rent  of  particular 
bouses  on  an  adjacent  street  was  higher  before 
the  construction  of  the  road,  but  properly  ad- 
mitted, as  competenL  evidence  that  the  gen- 
eral course  of  rentals  in  the  adjacent  street 
was  tower  since  the  construction  of  the  road. — 
Golden  V.  Metropolitan  EI.  Ry.  Co.,  (Com.  Pi. 
N.  Y.)  20  N.  Y.  S.  630. 

20.  In  an  action  to  enjoin  the  maintenance 
and  operation  of  an  elevated  railroad  in  front 
of  plalntifFs  premises,  the  referee  properly  re- 
fused to  find  that  "the  proximity  of  defendants' 
station  is  advantageous  to  all  the  stores  on 
plaintiCTs  premises/'  from  evidence  that  the 
number  ox  persons  passinc  such  &bana  was 
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largely  increased  by  the  presence  of  Oie  ele- 
vated railroad  and  station,  as  such  evidence 
was  not  conciusire. — BetiemaQ  v.  New  York 
Bi.  R.  Co.,  (Com.  PI.  N.  T.)  S!0  N.  T.  S.  628. 

21.  In  an  action  to  enjoin  the  maintenance 
and  operation  of  an  elevated  railroad  in  front 
of  plaintiff's  premifles,  damages  for  perma- 
nent injuries  cannot  be  awarded  where  the 
court  finds  that  "the  fee  value  of  said  premises 
is  greater  to-day  than  at  any  time  before  the 
erection  of  said  railway  structure,"  and  there  la 
no  evidence  either  that  the  increase  in  value 
was  due  to  a  cause  other  than  the  railroad,  or 
that  such  increase  would  have  been  greater  bat 
for  the  presence  of  the  railroad.  Bohm  v. 
BaUwnv  Co..  29  N.  E.  802,  129  N.  T.  670,  fol- 
lowed.—Mattlage  V.  New  York  Bl.  B.  Co., 
(Com.  PI.  N.  y5  20  N.  Y.  S.  624. 

22.  The  evidence  In  an  action  to  enjoin  the 
maintenance  and  operation  of  an  elevated  rail- 
road in  a  street  in  front  of  plaintifCs  premises 
was  Insufficient  to  entitle  plaintiff  to  an  in- 
junction, where  it  showed  that  the  value  of  the 

Sroperty  and  easements  taken  and  appropriated 
y  defendants  was  $2,000,  but  that  the  selling 
value  of  the  land  was  greater  at  the  time  of 
the  trial  than  at  any  time  preceding  the  con- 
struction of  the  road,  and  where  it  failed  to 
show  that  a  greater  increase  in  the  value  of  the 
property  was  prevented  by  the  railroad. — Hoff- 
man T.  Manhattan  El.  K.  Co.,  (Com.  PI.  N.  Y.) 
20  N.  y.  S.  625. 

Enjoining  operation  of  elevated  railroad 
— Findings  and  judscment. 

28.  In  an  action  to  enjoin  the  maintenance 
and  operation  of  an  elevated  railroad  in  front 
of  plaintifE's  premises,  the  referee  properly  re- 
fused to  find  the  value  of  plaintiff's  easements 
in  themselves  and  apart  from  the  property,  as 
Buch  finding  was  immaterial  and  irrelevant. — 
Betjeman  v.  New  York  EI.  R.  Co.,  (Com.  PI. 
N.  y.)  20  N.  Y.  S.  628. 

2i.  In  an  action  to  enjoin  the  maintenance 
and  operation  of  an  elevated  railroad  in  front 
of  plaintiffs'  premises,  the  decision  of  the  trial 
court,  fixing  the  fee  damage  at  $2,(X)0  in  ex- 
cess of  the  estimate  of  plaintiffs'  witnesses, 
cannot  be  reversed  on  appeal,  where  eaid  esti- 
mate made  no  allowance  for  subsequent  ex- 
penditures on  plaintiffs*  building,  and  the  evi- 
dence showed  that  the  premises  would  have 
had  the  general  advance  in  value  which  was 
shown  in  properties  along  adjacent  streets  not 
^ected  by  the  railroad.— ^^Ideu  v.  Metropoli- 
tan El.  Bj.  Co..  (Com.  PL  N.  Y.)  20  N.  Y.  S. 
630. 

25,  In  an  action  to  enjoin  the  maintenance 
and  operation  of  an  elevated  railroad  in  front 
of  plaintiff's  premises,  a  judgment  entered  on 
the  report  of  the  referee,  awarding  "compensa- 
tion for  permanent  depreciation  of  piaintifTs 
premises  caused  by  the  noise  of  defendants' 
railway,"  is  not  objectionable.  It  appearing 
from  Uie  referee's  conclnsions  of  law  that  no 
such  element  entered  Into  his  estimate  of  fee 
damage.— Betjeman  t.  New  York  BL  R.  Co., 
(OomTPl.  N.  Y.)  20  N.  Y.  S.  628. 

Costs. 

26.  Code  Gvil  Froc.  SS  8357-3380,  provide 
that,  in  condemnation  proceedings,  if  the  de- 
ddon  is  for  plaintiff,  or  if  no  answer  has  been 
interposed,  and  it  appears  from  the  petition  that 


Slaintiff  is  entitled  to  rdle^  indgmat 
emnatlon  shall  be  entered,  and  cooun' 
bo  appointed.    Section  33 1 2,  relatin* 
in  which  answers  are  not  interposed, 
that  plaintiff  may,  before  serving  his  . 
and  notice,  make  a  written  offer  to  pmtkw 
property,  and  If  it  is  not  accepted,  and  f 
peusation  awarded  by  the  coiiiiius»oii«n  di 
not  exceed  the  amount  thereof,  no  costs  ahaH 
allowed  either  party;  but  if  the  award 
the  offer,  or  If  no  offer  is  made,  defeodax 
recover  the  costs  of  the  proceeding,  to  bv  'a 
by  the  clerk  at  the  same  rate  as  allows! 
course,  to  defendant  when  he  is  the  pn'V.tJi 
par^  in  an  action  In  the  supreme  court, 
mg  the  allowances  for  proceedinKS  before  ' 
after  notice  of  trial;  and  that  tH*-  com  : 
also  grant  an  additional  aBowance  of  n^ts. 
exceeding  6  per  eeat.  on  the  amonst  aw-^ 
Held  that,  where  plaintiff  has  not  made  »^ 
for  the  property,  defendant,  thoagli  no  azsifi 
has  been  interposed.  Is  entitled  to  alloiriiH 
for  proceedings  before  and  after  notice  of  cH 
—In  re  Lake  Shore  &  M.  S.  Ky.  Co^  (Sag.  H 
N.  Y.  S.  573;  In  re  Brinkman,  Id. 

27.  Where,  in  condemnation  proceedings,  pi* 
tiff  has  not  made  an  offer  for  the  pn^t" 
though  defendant  has  Intentoaed  no  aoTer. 
court  may,  under  Code,  S  3372.  grant  defei ' 
an  extra  allowance,  not  exceeding  5  per  ce' ' 
the  amount  awarded.— In  re  lAke  Shore  A  \ 
Ry.  Co.,  (Snp.)  20  N.  Y.  S.  573;  la  re  B.-:^- 
man,  Id. 

28.  The  amotmt  of  costs  to  be  recOTeff*!  3 
Burh  case  is  not  controlled  by  Code  Civil  T:'- 
§  3251,  Bubd.  3,  since  the  hearing  before  ^ 
commissioners  is  not  in  any  sense  a  motk^:  r 
a  reference;  nor  by  section  1015,  since  it  is 
the  taking  of  an  account.— In  re  L^ke  Si^t  k 
M.  S.  Ry.  Co.,  (Sup.)  20  N.  Y.  S.  573;  Ii 
Brinkman,  Id. 

29.  Where,  In  condemnation  proceedine*.  i- 
fendant  lias  interposed  no  answer,  and  pl;:~-^ 
has  not  made  an  offer  for  the  pnnertr.  dtfr-  i- 
aut  is  not.  under  Code  Civil  Proe.  if  ^S7,  S3T1 
entitled  to  a  trial  fee,  since  there  is  no  imx'' 
fact  or  of  law,  the  hearing  before  the  comx:^' 
sioners  not  being  a  trial,  but  more  like  as.  u- 
seasment  of  damages  in  an  ordinary  icrit 
where  no  answer  has  been  interposed,  and  th  •» 
sections  apply  only  to  trials  in  conuectipi]  w'ti 
issues  raised  by  an  answer.— In  re  Lake  Hi-r* 
&  M.  S.  Ry.  Co..  (Snp.)  20  N.  Y.  S.  573;  U  n 
Brinkman,  Id. 

EQT7IT7. 

See,  also,  "Oharitiea;"  "Oonverdon^*  "Diswt^ 
ery ;"  "Fraudulent  Conveyances;"  •Taja-ic- 
tion:"  "Mortgages;"  "Partnership;"  •'Bectir- 
ere;'*  "Specific  Performance:"  "TTOSts." 

Costs  in  action  to  reform  contract,  see  "Goto,' 
4* 

BesclSBlon  of  sale — Fraud. 

1.  In  an  action  to  rescind  a  contract  of  »le 
on  the  ground  that  It  was  induced  bf  tne 
fraud  of  the  purchaser,  who  was  insolrent  ti 
the  time,  evidence  that  the  pnrchaaer,  tboot  tiw 
time  of  the  sale,  made  talae  representatioitf  ts 
to  its  flaandal  condition  to  a  third  mnot,  s 
not  Bjtiwiarthift  wbm  no  erideDoa  of  fnsd  ■ 
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ixftle  has  been  oifered. — Wheeler  &  Wilnon 
ufS  Co.  y.  Keeler,  (Snp.)  20  N.  Y.  S.  388. 

ceU&tion  of  bond — Consideration. 
3-  In  an  action  to  cancel  a  bond  and  ^I0^^ 

-  tbe  evidence  showed  that  S.,  plaintiff's 
'0.nd,  aa  overseer  of  the  poor  of  his  town, 
'  Ilia  notes  to  sereral  persons:  that  he  after- 
Is  received  money  from  the  town  with 
•ix  to  pay  the  notes,  bnt  Instead  of  pajriniT 
1  he  absoDoded  with  the  moner;  that  de- 
Ant,  as  surety  on  S.*fl  offidal  bond,  paid  said 
s,  and  the  instniments  in  suit  were  s^ven  to 
clef endant  therefor.  Held,  that  plaintifE  was 
entitled  to  the  relief  songht,  as  there  was  a 
1  consideration  for  tbe  bond  and  mortsa^e, 
tlier  or  not  def^dant  was  liable  on  S.'s 
1  for  the  notes.— Spore  r.  Vaughn,  (Sup.)  20 

S.  162. 

sonnting. 

8.  In  as  action  for  an  accounting  with  a 
iMlent's  estate  it  appeared  that  plaintiff,  with 
EMlcnt  and  others,  nndertooli  to  organise  a 
road  company,  of  which,  by  agreement, 
edent  was  to  act  as  treasurer;  that  the  mon- 
of  which  plaintiff  sought  an  accounting  was 
rl  by  plaintiff  on  a  subscription  for  stock, 
L  was  expended  with  plaintifFs  approval  by 
cedent,  with  other  subscriptions,  in  furtbei^ 
«  of  the  enterprise,  and  accounted  for  to  the 
xiAger  of  the  prt^osed  company.  Held,  that 
•  complaint  was  properly  dismissed.— Siedlw 
Bell,  (Sup.)  20  N.  Y.  S.  4fiL 

—  Pleading. 

*.  Plaintiffs  brought  an  accounting  for 
>ds  delirered,  as  alleged,  to  defendant,  under 
-tain  agreements,  whereby  defendant  was  to 
Id  such  goods  in  trust  for  plaintiffs, .  with 
(ver  of  sale,  and  when  sold  deliver  the  pro- 
ids  to  plaintiffs.  Hdd,  that  defendant's  an- 
er,  which  distinctly  denied  these  allegations, 
t  admitted  receiving  "certain  goods  similar 

those  mentioned"  in  the  complaiDt,  of  har- 
5  "disposed  of  a  part,"  and  recelTed  "aTalls 

a  portion  thereof,"  did  not  admit  the  agree- 
mts  referred  to  nor  the  receipt  of  the  goods 
ed&ed  in  the  complaint,  and  was  not  friv- 
nis.  —  Gillespie  t.  Davidge  Fertiliser  Co., 
up.)  20  N.  Y.  S.  833. 

ractlce. 

5.  In  an  action  by  tbe  holder  of  bonds  of 
L  insolvent  corporation  to  foreclose  a  mort- 
ge  to  a  trustee,  securing  them,  where  a  re- 
iver has  been  appointed,  who  has  sold  the  as- 
ts  of  the  company,  and  third  persons  have 
quired  rights,  the  court  should  not  dismiss 
e  complaint  on  finding;  that  the  suit  is  col- 
sive  on  the  part  of  plamtifF  and  subversive  of 
e  riidits  ox  other  iraadhoiders,  and  require 
aintis  to  relinouish  what  he  has  obtained  by 
le  proceedings,  but  should  retain  the  suit,  and 
r  an  Interlocutory  reference  and  decree  pro> 
!Ct  the  Tights  of  such  third  persons  and  tbe 
her  bonmiolderB.  and  distribute  the  fund  In 
le  reodTer'B  hands.— Bttllnger  t.  Pe^an  Bug 
i  Cupet  Co.,  (Sop.)  ao  N.  Y.  &  772. 

JSrror,  Writ  ot 
M  "Appeal;"  '*C«rtlorarI;"  ■Vsw  TilaL** 


EatabUahment, 

Of  highway,  see  "Highways,"  1-3, 


BBTATBS, 

See,  also,  "Easements." 
Conveyed  by  deed,  see  "Deed,"  1. 

Life  estate— liiability  of  remainder-man 
for  repairs. 

fEhe  cost  of  repIumUng  a  house  left  to 

one  for  life  should,  as  a  permanent  improve- 
ment, calculated  to  benefit  the  remainder-man 
as  well  as  tbe  life  tenant,  be  apportioned  be- 
tween the  two  in  such  ratio  as  the  Talae  of  the 
life  estate  bean  to  that  of  the  rererdonBiy  es- 
tate.—In  re  Laytin,  20  N.  Y.  S.  72,  2  Con.  Sur. 
100. 

ESTOPPEL. 

By  diT  eof^neer's  certificate  approving  sewer, 
see  'Ifunidpal  Corporations,'^  21. 

By  election  of  remedies,  see  "EHectlon  of 
Kemedies.'* 

Of  corporation  to  claim  contract  ultra  vires, 
see  "Corporations,"  17. 

Of  grantor  of  deed,  parol  evidence  of,  see  "Evi- 
dence," 20. 

By  deed. 

1.  Where  defendants  entered  into  written 
lease  with  plaintiff,  "as  executor  of  the  lost 
will  and  toRtampnt  of"  a  person  deceased, 
they  are  estopped,  in  an  action  on  tbe  lease, 
from  denying  plaintiff's  representative  charac- 
ter, or  his  authority  to  contract,  and  to  sue  on 
the  covenants  of  the  lease.— Gregory  Mi- 
chaels, {City  CL  N.  Y.)  20  N.  Y.  S.  877. 

3.  AVTiere  a  lease  is  executed  in  duplicate, 
and  by  an  interlineation  in  the  copy  held  by  the 
lessor,  which  is  not  in  the  lessee's  copy,  the 
lessor  is  exempt  from  liability  for  certain  water 
rates,  he  is  not  estopped  to  claim  such  eiemp- 
tioD  by  having  consented  to  the  assignment 
without  notifying  the  assignee  of  the  exemption 
provided  for  by  nis  copy,  when,  at  the  time  of 
giving  consent,  he  was  icnorant  of  the  discrep- 
ancy In  the  copies.— Martin  v.  Martin,  (Com.  Fl. 
N.  Y.)  20  N.  Y.  a  685. 

8.  In  such  case  it  appeared  that,  prior  to 
the  accruing  of  such  water  rates,  plaintiff  and 
defendant,  by  duplicate  written  agreement  at- 
tached to  their  respective  copies,  extended  ttie 
term  of  the  lease  several  years,  Hdd,  tliat  de- 
fendant was  not  thereby  estopped  from  claiming 
exemption  from  payment  of  water  rates  accru- 
ing under  the  original  lease,  because  of  her  fail- 
ure to  inform  plaintiff  of  the  terms  of  her  copy. 
—Martin  T.  Martin,  (Com.  Fl.  N.  Y.)  20  N.  Y. 
S.  685. 

In  pais— Bepresentations. 

4.  Where  the  only  approach  tor  teams  to  a 
bam  in  the  rear  of  a  lot  sold  defendant  by 
plaintiff  was  by  a  way  over  an  adjoining  lot, 
owned  by  plaintiff,  and  pending  the  negotiations 
leading  to  the  sale  the  two  parties  went  to  the 
bam  or  this  way,  and  plaintiff  said  to  defrad- 
ant,  "Here  is  the  ri^t  of  way  to  this  barn,'* 
plamtlfl  Is  estopped  to  deny  the  eizistsnoe  of  ma 
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light  of  -way  in  favor  of  defendant.— Idbittet  t. 
Frankel,  (Sup.)  20  N.  T.  S.  145. 

5.  where  a  haaband,  barinff  with  bis  wife 
ao  estate  Iw  tiie  entirety  in  land,  conveys  the 
land  throQsh  a  third  person  to  the  wife,  and  aft- 
erwards pnr(diases  proper^,  representing  thnt 
the  land  belonsa  to  nla  wife,  and  that  she  will 
give  her  note,  and  a  mortgage  on  the  land  to  se- 
cure it,  in  payment  therefor,  which  Is  done,  he 
la  estopped,  on  the  death  of  the  wife,  to  claim 
that  the  land  was  owned  by  himself  and  wife 
as  tenants  by  the  entirety,  and  that  the  mortr 
gage  is  therefore  no  lien  on  his  interest  as  sur- 
yiror.— Vellum  T.  Demerle,  (Sup.)  20  N.  Y.  S. 
616. 

In  pals — Btatementa  as  to  oonstraotion 
of  deed. 

6.  A  father  made  a  deed  of  gift  of  a  three- 
fourths  interest  in  Ms  farm  to  three  sons,  and  by 
another  deed  conveyed  to  defendant,  one  of  these 
sons,  the  remaining  fourth  interest  in  trust  for 
the  use  of  a  fourth  son  for  life.  Subsequently 
the  father  and  sons  made  a  partition  of  the 
farm,  and  the  portion  in  dispute  was  set  off  to 
defendant  as  trustee  for  the  fourth  son,  to  hold 
on  the  trusts  set  forth  in  the  deed,  and  later  the 
father  conveyed  this  portlou  to  plaintiff  subject 
to  the  son's  life  estate.  Plaintiff  having  brought 
an  action  for  possn^on  after  the  death  of  the 
life  tenant,  defendant  offered  evidence  that  at 
the  time  of  the  partition  plaintiff,  who  was  not 
a  lawyer,  said  in  the  presence  of  nil  the  parties 
to  the  partition  that  on  the  death  of  the  life  ten- 
ant defendant  would  be  the  sole  owner  of  the 
projterty  In  suit.  Hdd,  that  such  statement  by 
plamtift,  not  being  fraudulently  made,  did  not 
estop  plaintiff  from  claimiag  under  the  subm- 

auent  deed  to  him  from  the  rather. — Richards  t. 
irocker,  (Sup.)  20  N.  Y.  S.  951. 

Who  may  Inrpke. 

7.  A  husband,  having  with  his  wife  an  es- 
tate by  the  entirety  in  land,  conveyed  the  land 
through  a  third  person  to  tiie  wife,  and  after- 
wards purchased  property,  representing  that  the 
land  belonged  to  nis  wife,  and  that  she  would 
give  her  note,  and  a  mortgage  on  the  land  to  se- 
cure it,  in  payment  therefor,  which  was  done. 
Beld,  that  his  estoppel,  on  the  death  of  the  wife, 
to  claim  that  the  laud  was  owned  by  himself 
and  wife  as  tenants  by  the  entirety,  and  that 
the  mortgage  was  therefore  no  lien  on  his  inter- 
est as  survivor,  could  be  invoked  by  one  to 
whom  the  note  and  mortgage  were  assigned  by 
the  mortgagee,  it  having  been  understood  be- 
tween the  husband  and  the  mortgagee  that  the 
latter  was  to  procure  some  one  to  purchase 
them.— Yellmn  t.  Demerle,  ^np.)  20  N.  Y.  S. 
516. 

8.  Where  plaintiff  transferred  his  stock  In 
defendant  company  to  one  S.,  imder  an  agree- 
ment between  them  that  plaintiff  was  to  be  In- 
denmified  against  all  debts  of  the  company,  a 
list  of  whidi  was  to  be  furnished  on  or  before 
the  date  of  the  transfer,  but  defendant  was  not 
a  parts'  to  the  agreement,  and  the  list  furnished 
by  plaintiff  omitted  a  debt  owed  by  defendant 
company  to  him,  he  Is  not  estopped  from  recov- 
ering such  debt  from  the  company. — Outterson 
V.  Fonda  lAke  Papor  Co.,  (Snp.)  20  N.  Y.  8. 
980 


to  fondoad 
oat  of  Tkd 


Pleading. 

9.  The  foot  that  a  complaint  to  fondoa  i 
mortgage  does  not  state  the  facta  oat 

arises  an  estoppet  of  defendant  to  aaaei  

against  the  mortgage  does  not  pterent  piii^ 
tiff's  claiming  the  estoppel,  where  it  does  ax 
pear  that  he  knew  the  facts  when  the  oon^iufa 
was  drawn,  and  tiie  answer  wta  out  tlw  fua^' 
Vellnm  t.  Demerle.  (Sup.)  20  N.  T.  &  51& 

KVIDENCB. 

See,  also,  "Deposition;"  "Witness." 
As  to  damages,  see  "Damages,"  11,  12. 
As  to  payment,  sea  "PaTment,**  II  2. 
Bnrden  of  proof,  in  action  for  nlse  irniirje- 

ment,  see  "False  Imprisonmwit,"  4. 
Documentary  evidence,  judgment  of  conTict-i. 

in  action  for  false  impriscHimaat,  see  "Fl-^ 

Imprisonment,"  6. 
Failure  to  introduce,  gnmnd  for  new  tziaL  *x 

"New  Trial,"  & 
In  action  for  assault  and  batteir,  aee  "Issi^t 

and  Battery." 
  for  false  imprisonment,  see  '•False  I'  ■ 

prisonment,"  4r-7. 
  tor  malicious  proaecutiMi,  see  *'tolic>  -.i 

FrosecntioQ,"  8. 
  for   negligence,    see   '•Carriers,"  8-1'. 

"Horse  and  Street  Bailroads,"  7-8; 
 on  note,  see  "Negotiable  Instmments,"  IS- 

15. 

 to  determine  ris^ts  in  book,  see  "LiiFi-^7 

Property,"  1,  2. 
In  criminal  cases,  see  "Criminal  Law,"  5-1::- 

"Larceny,"  2-4. 
In  suit  for  divtux^,  see  "Divorce,"  1-3. 

 for  injunction,  see  "ibijnnetion,**  13, 14 

 to  reach  land  of  debtor,  aee  "Creditori' 

BUI."  2. 

 to  rescind  contract  of  sale,  aee  "Eqmty,"  t 

la  trover,  see  "Trover  and  Conversion, "  2,  S. 
Newly-discovered  evidence  as  groand  for  W 

trial,  see  "New  Trial,"  5-7. 
Objections  ti^see  "Trial,"  2-8. 
Of  age,  aee  'Unsnrano^*'  10,  tL 
Of  custom  and  usuie,  see  **Onstom  and  TJitc- 
Of  damages,  in  ault  to  enjoin  Oiperatlon  cf  e> 

vated  railroad,  see  "Eminent  Domain," 

22. 

Of  negligence,  aee  "Negligence,"  1,  2l 

On  trial  for  false  pretenses,  see  **Fi]se  Pre- 
tenses," 1-4, 

Parol  evidence,  in  action  for  rent^  see  "Laxa- 
lord  and  Tenant,*'  16. 

 to   show  scope  of   gnaranty,  see 

anty,"  2. 

Pleading  and  proof,  see  'Tleadlng,"  21-25. 
Presumption  of  amount  of  dami^es,  see  'W' 

murrage,"  3. 

 of  death,  see  "Death." 

 that  note  of  third  person  was  taken  ai  pB^ 

ment,  see  "Novation,"  1. 
Reception  of,  see  "Trial,"  "L 
Review  on  appeal,  see  "Appeal,"  26-39. 
 In  criminal  case,  see  '  Crinnnal  Law,"  lo> 

Best  and  seoondary. 

1.  Where  a  proposed  contract  in  writiw  ti 
delivered  by  plaiutiff  to  defendant,  on 
notice  to  produce  is  served,  on  faUnie  to 
dnce  it  plalotlff  la  entitled  to  tntrodno*  tf  ^ 
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copy  thereof,  and  to  show  hr  parol  ctI- 
)  that  the  copy  is  Bobstaotiallr  like  the 
lal.— Homeyer  T.  New  Jeney  Sheep  ft 
1  Co..  (Snp.)  20  N.  T.  S.  814. 
!;  In  order  to  show  that  plaintiff  wu  not 
%al  party  in  interest,  defendant  asked  him, 
ross-examination,  whether  the  claim  in  suit 
ever  been  assigned.  Heid,  that  the  Qnee- 
waa  Improper  without  a  foundation  for  the 
iduction  of  secondary  evidence,  as  the  as- 
sent was  conceded  to  be  in  writing.— Van 
;n  T.  Jellifle,  (Com.  PI.  N.  Y.)  20  N.  T.  S. 

laratlona  and  admlsslonB. 

8.  Plaintiff's  deposition  'de  bote  srae,  wliich 
at  Tarianoe  with  his  complaint,  in  an  ae- 
on a  promissory  note,  was  competent  evl- 

M  as  a  declaration  against  interest — M^er 

Jampbell,  (Com.  PI.  N.  T.)  20  N.  X.  S.  705. 

4.  DeclanitiMia  of  a  widow,  who  was  ap- 
ited  administratrix  of  her  deceased  husband, 
:  she  bad  at  some  prerious  time  sold  a  horse 
•ngiDg  to  the  estate  to  one  under  whom  de- 
iBJitfl  claim,  are  not  admissible  In  an  action 
-ecorer  the  same  by  an  administrator  subse- 
ntly  appointed.— More  t.  Findi,  (Snp.)  20  N. 
B.  16£ 

5.  In  an  action  for  ttndEeraso  fttr  effecting 
ease,  eTidenoe  as  to  mere  eonTersations,  in 

absence  of  plaintiff,  between  defendant's 
Cera  and  other  parties  In  resard  to  the  let- 
i,  no  action  having  been  taken  thereon,  is 
oaterisl  and  InadmlsslMe.  — -Brnmfiald  v. 
ctier  .S;  Stymns  Bfanof  f  Oo^  «Mt7  Ot  N.  Y.) 
N.  T.  S.  615. 

6.  Defendant  claimed  that  bis  note  was  not 
en  for  value,  bnt  as  evidence  merely  of  a  pay- 
nt  by  plaintiff  under  an  Agreement  for  par- 
ue  of  defendant's  store.  Default  having  been 
de  in  payment  tor  the  store  br  plaintiff  and 
(endant's  ne^iew,  to  whom  It  was  to  be 
insferred.  ana  Che  store  sold  to  a  third  per- 
il defendant  was  cross-exandned  as  to  what 

had  said  to  plaintiff  and  the  nephew  In  re- 
rd  to  the  unpaid  balance  at  time  of  sale. 
U  that,  thongh  improper  in  calling  for  dec- 
XBtions  of  the  nephew  without  any  showing 
agency  or  partnership  between  him  and  plaln- 
F.  or  any  other  relation  whereliy  to  'render 
ch  declarations  binding  on  plaintiff,  it  was  not 
ejudidnl,  where  no  such  declarations  were  in 
et  testiiied  to  br  the  witness.— Yon  Kamen 
Bees,  (Siv.)  20  N.  Y.  8.  548. 

ffer  of  oompromlse. 

7.  Plaintiffs  cannot  testify  as  to  an  offer 
compromise  -made  by  them  to  defendants.— 
lA  T.  Conde,  (Sap.)  20  X.  Y.  S.  961. 

pinion  evldonoe. 

S.  A  question  to  defendant,  in  an  action 
r  convenion,  testifying  as  witness,  whether 
'  took  possession  of  the  property  as  assignee, 
objecfionaUe  as  calling  for  a  ronclnsion.— 
oj^-r.  WUUams,  (Com.  Fl.  N.  Y.)  20  N.  Y. 

Q.  In  an  action  against  an  elevated  railway 
■npany  for  rental  losses  occasioned  by  operat- 
S  defendant's  road  in  front  of  plaintiff's  prop- 
7.  plaintiff  cannot  testify  that  he  need  his 
>ctt  endeavors  to  get  the  best  rents  possible.** 
I  that  would  be  matter  of  oirfnion.— Stem- 
T.aOii.T.8.— 65 


benrer  v.  Metropolitan  EL  By.  Co.,  (Com.  PL 
N.  Y.)  20  N.  Y.  S.  867. 

10.  Where.  In  an  action  for  rrat,  defendant 
set  up  platntifTs  mismanagement  of  and  neglect 
to  repair  an  elevator  on  the  premises,  the  opin- 
ion of  a  witness  who  has  not  examined  the  le- 
vator as  to  the  cause  of  breaks  therein  Is  Inad- 
missible.—Lawrence  T.  Mycenlan  MarUe  Co., 
(Com.  PI.  N.  Y.)  20  N.  yTs.  098. 

11.  A  physidan  having  testified  in  an  action 
for  personal  Injuries  that  one  of  plaintiff's  legs, 
when  he  examined  it  11  months  before  the  tnaL 
was  an  inch  shorter  than  the  other,  he  should 
not  be  permitted  to  testify  that  Its  natural  tend- 
ency would  be  to  shorten  between  that  time  and 
the  trial,  as  its  condition  at  the  trial,  could  be 
ascertained  from  a  re-examination. — ^Kammcr  t. 
Christopher  &  T.  S.  R.  <3o.,  (Com.  PI.  N.  Y.) 
20  N.  Y.  S.  lie. 

12.  In  an  action  for  injuries  resulting  from 
the  breaking  of  fasteners  Joining  the  ends  of  a 
belt  used  on  machinery,  the  Identical  fasteners 
having  been  Introdnced  in  evidence  as  exhibits* 
it  was  no  encroachment  on  the  province  of  the 
jury  to  ask  a  witness  directly  whether  that 
kind  of  a  fastener  was  a  proper  and  secure  one 
or  Insufficient — Barley  t.  BofEalo  Car  Mannf  g 
Co.,  (Snp.)  20  N.  Y.  S.  864. 

 Expert  testimony. 

IS.  E^doice  of  a  master  mechanic,  who 
never  drove  a  car,  is  not  admissible  as  to  the 
distance  within  which  a  car  might  be  stopped, 
as  he  is  not  an  expert. — Barry  r.  Second  Ave. 
R.  Co.,  (Com.  PI.  N.  Y.)  2r)  X.  Y.  S.  S71. 

14.  Eixpert  testimony  on  the  value  of  an  at- 
torney's services  is  not  conclusive,  but  the  jury 
may  determine  their  value  from  such  testimony 
in  connection  with  other  evidence  and  their 
own  knowledge  and  experience.  —  Randall  v. 
Packard.  (Com.  PI.  N.  Y.)  20  N.  Y.  S.  HO. 

15.  A  real-estate  broker,  in  an  action 
brought  by  him  for  commissions,  was  compe- 
tent as  an  expert  to  testify  to  the  cnstomacT 
commissions  of  such  brokers,  where  he  had 

fireviously  testified  that  he  had  been  In  the  bvuh 
nees  24  years,  and  was  acquainted  with  the 
customary  commissions  of  brokers  on  the  sale 
of  real  estate.— Van  Doren  t.  Jellifle,  (Com.  PL 
N.  Y.)  20  N.  Y.  S.  63ft. 

Documentary  evidenoe. 

16.  A  book  or  docnment  produced  on  the  call 
of  the  adverse  party,  bnt  not  nsed  him,  does 
not  thereby  become  evidence  against  nim. — ^Beed 
V.  Zimmerman,  (City  Ct.  X.  X,)  20  X.  Y.  S.  665. 

17.  Where  a  witness  of  his  own  spontaneous 
recollection  gives  the  rentals  of  certain  prop- 
erty, there  being  no  pretense  of  defective  mem- 
ory, a  memorandum  of  the  rentals  made  by 
himr«1f  is  not  admissible. — Cunard  v.  Manhat- 
tan Ry.  Co.,  (Com.  PI.  N.  Y.)  20  N.  Y.  S.  724. 

IS.  It  is  error  to  exclude  a  letter  material  to 
the  Issues  written  by  defendant,  and  offered  In . 
evidence  slaiDtiff,  on  the  ground  that  a  part 
of  the  letter  nas  been  cut  off  and  is  gone,  where 
defendant  ie  asked,  as  a  witness,  to  state  wheth- 
er the  contents  of  the  portion  offered  are  In  any 
way  connected  with  the  contents  of  the  portion 
mining,  and  he  refuses  to  do  so. — Van  Vechtea 
T.  Van  Vechten,  (Sup.)  20  N.  Y.  S.  140. 

19.  Plaintiff.  In  an  action  on  a  contract,  in- 
trodnced a  copy  of  the  first  propositioii,  the 
copy  being  dated  June  2Bth  and  the  original 
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Jane  2d:  also  a  telegram  dated  June  Sd  from 
defendant  accepting  the  proposition.  Held, 
that  a  motioa  to  strike  out  the  telegram,  be- 
cause  of  the  discrepaucr  in  the  date  oi  the  tele- 

Sam  and  the  copy,  was  properly  oTerrulod, 
e  discrepancy  beins  explained  by  other  evi- 
dence.—Homeyer  T.  new  Jersey  Sheep  &  Wool 
Co.,  (Sup.)  2079.  Y.  8.  814L 

Documentary  evidence  —  Books  of  ac- 
count. 

ao.  An  entry  In  a  "cash  book"  or  "dlaeonut 
book"  of  a  decedent  in  hia  own  handwriting, 
under  a  certain  date,  stating,  "Cash  paid,  A.  D. 
Hoadley  note,  ¥150,*'  is  not  competent  eTldence 
Id  favor  of  the  administrators  oi  decedent's  es- 
tnte.  that  he  paid  value  for  the  note.— Dnscnbury 
r.  Hoadley,  {Sup.)  20  N.  Y.  S.  Dll. 

Parol  evidence. 

ai.  Where  a  printed  25-trip  railway  ticket 
la  lost  before  use,  evidence  that  at  the  time  of 
purchase  the  agent  of  the  railway  company 
orally  agreed  to  issue  a  duplicate,  in  casu  of 
losB,  ie  inadmissible. — SImis  v.  New  York,  L.  E. 
&.i7.R.  Co.,  (Com.  PI.  N.  Y.)  20  N.  Y.  S.  639. 

2S.  In  an  action  on  purchase-money  notes 
^ven  for  land,  where  defendant  alleges  breach 
of  warranty  of  title,  and  introduces  in  evi- 
dence a  judgment  against  him  In  ejectment, 
the  testimony  of  a  anrveyor  is  competent  to 
show  that  the  land  described  in  the  judgment 
was  part  of  the  tract  described  in  the  deed  to 
defendant— Grantier  t.  Austin,  (Sup.)  20  N. 
Y.  8.  »68. 

98.  Plaintiff  alleged  that  he  bouKht  a  mare 
on  condltltm  that  the  money  should  he  returned 
If  the  mare  was  not  as  r«>re8ented.  The  only 
writing  was  a  letter  sent  by  plaintiflF  with  the 
purchftFie  money,  and  which  was  inuomplete  as 
an  agreement.  Hrltl,  that  parol  eviilciicp  wos 
Hdniissible  to  show  defendant's  representations. 
-McOrath  v.  Mangels,  (Com.  PI.  N.  Y.)  20  N. 
Y.  S.  Sfia.         —  ^ 

24.  Thou^  the  body_  of  a  bill  of  lading 
stated  that  defendant  railroad  company  agreed 
to  forwurd  its  car  of  plaintififs  property  from 
Avoca,  N.  Y.,  to  Buffalo,  N.  Y.,  this  iu  not  con- 
clusive as  to  the  contract  when  the  heading  of 
the  bill  shows  that  the  car  was  to  be  taken  from 
Avoca  to  Ellchart,  Ind.;  and  plaintiff,  in  an  ac- 
tion for  loss  of  the  property,  may  show,  not- 
withatanding  bis  acceptance  of  the  bill  of  lad- 
ing what  tne  real  contract  was  under  which 
denndant  received  his  property.— Saltsman  v. 
New  York.  L.  £.  &  W.  R.  Co.,  (Sup.)  20  N.  Y. 

a  861. 

Ki.  In  an  action  for  damages  for  failure  to 
ship  a  car  load  of  egm  on  a  particular  day,  a 
"purchase  ticket,"  probably  constituting  a  con- 
tract of  sale,  was  not  introduced  in  evidence  or 
•  proved.  It  appeared  that  a  telegram  by  a 
broker,  nmotiaung  the  sale,  only  communicated 
to  plalntiffa  the  offer  of  defendants  to  sell  a  car 
toad  of  eggs,  which  "leave  to-night,"  and  that 
the  bill  of  lading  contained  no  agreement  of 
sale  between  the  parties.  Bdd,  that  the  record 
did  not  show  the  cootract  of  sale  was  in  writ- 
ing, and  parol  evidence  to  establish  it  was  oom- 
siSent— Fitch  v.  Kannard.  (Com.  PL  N.  Y.)  20 

aft.  In  an  action  te  danwgea  for  juceventing 
file  pnfwmanoe  of  a  oontraot  for  t&  azcava- 


tion  ot  earth  and  rock,  it  appeared  ibt  c 

contract  defendant  reserved  the  ritii:  ro  i: 
mine  when  and  where  the  rock  towi 
land  should  be  excavated,  if  at  all.  t»!  - 
dde  after  the  uncovering  of  the  rock  wir^ 
or  not  to  have  It  removed  by  plaintilEi.  I: 
that  it  was  competent  for  plaintiffs  to 
fendant's  decision  by  his  oral  decUndet. 
the  contract  did  not  prescribe  the  iEa->7 
wliich  defendant  shonla  manifest  his 
Itili-y  V.  Bbick.  (Com.  PL  N.  Y.)  20  X.  I. 
005. 

27.  On  the  gnestion  of  whether  a  mr. 
assignment,  absolute  in  terms,  from  L.  b  r 
tiff,  was  in  fact  absolute,  or  was  taken  It  t- 
tiff  to  secure  such  money  as  he  should  bi 
to  defendant  from  time  to  time,  tfaerv 
evidence  a  writing,  signed  by  defeodiii 
which  it  was  recited  that  the  mort^an 
fendant  to  L.  had  been  assigned  to  plaintif 
m^  request,"  that  plaintiff  had  adTsncfi  ca 
'  tarn  sums  of  money  on  account  of  said  t-"'^ 
ment,  and  that  as  security  therefor 
holds  said  mortgage.  Held,  that  the  '•niti'-'fl 
not  prevent  defendant's  showing  1^  psr .  ■ 
intent  of  the  parties  in  making  the  as^i^xi^ 
— Beardsley  r.  Gaylord,  (Sop.)  20  N.  I.  &  3i| 

 Contemporandous  agxeemeotB. 

38.  A  ftther  made  a  deed  of  |^  i 
fourths  interest  in  his  farm  to  three  wm,  a 

by  another  deed  conveyed  to  defendant, «»  - 
these  sons,  the  remaining  fonrth  intenst  b 
for  the  use  of  a  fourth  bod  for  life.  S.>- 
mientiy  the  ftther  and  sons  made  a  paitisic  ' 
the  farm,  and  the  portion  in  dispute  was  v.  4 
to  defendant  as  trustee  for  the  foonfa  ae^  *j 
hold  on  the  trusts  set  forth  in  the  deed,  ui 
later  the  father  conveyed  this  portion  to  [ku- 
tiff,  siibject  to  the  son's  life  estate.  ITiii^ 
having  brought  an  action  for  ptmesnm  it ' 
thf  deitth  of  the  life  tenant,  defeiidant  : 
evidence  that  at  the  time  of  the  partidfle  ^ 
tiff,  who  was  not  a  lawyer,  said  m  the  piw-* 
of  nil  the  parties  to  the  partitioa  that  €e 
denth  of  the  life  tenant  defendant  wookl  bf  i 
snle  oAvncr  of  the  proiwrty  in  sniL  Htid.  t. ' 
this  evidence  was  inadmissible  to  '• 
ohantre  the  legal  ef^t  of  the  trust  deed  fv 
vionsly'  made,  or  to  show  the  Intention  of  i 
parties  to  that  deed,  or  the  deed  of  gift  t- 
three  brothers.— Richards  v.  Crocker,  (S19.1  3 

N.  y.  s.  954. 

 Estoppel  of  grantor  of  deed. 

29.  Parol  evidence  of  representatioQf  Tdi 
by  the  grantor  prior  to  the  execution  of  s 
Is  adm&sllAe  to  show  an  estoppd.— Ifattci  * 
Frankd,  (Snp.)  20  N.  Y.  S.  14S: 
Evidence  in  former  suit. 

so.  Where  plaintiff  reads  in  arldeBee  m  t' 
the  findings  of  the  referee  in  another  ms  h 
tween  the  parties,  defendant  is  entitled  10  nt: 
the  remaining  findings. — Sheahan  v.  NitHU 
Steamship  Co..  (Sop.)  20  N.  Y.  B.  T«L 

Materiality. 

81.  In  an  action  on  a  bond  and  morgue,  At 
existence  and  Talidity  of  which  are  deoiH.  i:  a 
error  to  pemdt  plaiatUf  to  testlfr  that  pt.nix-') 
bad  been  made  on  the  mortgage  by  a  perv^  r< 
shown  to  have  had  anr  interest  In  Oe  vrtf^ 
prradm  at  tlmas  ot  piTmant- Sea  t.  m?- 
(SopJ  20  N.  Y.  S.  ML 
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ie^t  and  ooaoltifltTeness. 
13.  Whom  a  -oondnctor  and  baggag*  nuurter 
lift  that  their  report  waa  oftea  made  up 
D  infMBiation  Teceired  from  othoa,  the  pre- 
iption  of  performance  of  datr  by  them  is 
rcome,  and  the  iprj  la  not  bonnd  to  credit 
reporiE,  when  offered  to  prore  the  Identttr 
&  particular  ear.  Hod*  T.  Railroad  Co., 
p.)  6  N.  Y.  8.  606,  dUtinniiibed.— Van  Taa- 
New  York,  L.  S.  &  ^  R.  GOb,  (Oom.  PL 
SC.)  20  N.  Y.  S.  70a 

adverse  partr  before  trial,  see  IMaeorar." 
-nitneas,  see  ^Witness,"  12-14. 

Exception. 

charge  of  court,  aee  '^Trial,*'  IT. 

Ezoeptloiui,  BUI  ot 

^  "Appeal;"  "Certiorari;"  "New  Trial,* 

BZBOUXION. 

N  alsok  ''Attachmoit'' 

A  of  trade-mark,  aee  "Trade-Maiks."  6. 

fwer  to  oompel  early  return. 

1.  Where  It  appears  tiiat  the  Interests  of 
lintfffs,  who  have  issued  execations  against 
i  property  of  jndgment  debtors,  will  soffer 
less  ue  executions  are  returned,  and  there  is 

proi>ert7  on  which  snch  executions  can  be 
"ied,  it  all  having  been  assigned,  and  the  as- 
nment  adjudged  valid  by  a  sheriff's  jnry,  and 
;re  Is  no  evidence  that  the  sheriff  ooald  de- 
'e  any  advantiua  from  holding  the  ezeontloQs 
leer,  it  is  within  the  power  of  the  court  to 
Dipel  the  return  of  soen  execntions  before  the 
piration  of  the  60  days  within  which  Code 
vil  Proc.  I  1366,  provldea  that  execotions 
all  be  retnrnaUe.  —  Na^mal  Exdi.  Bank  v. 
irkhalter,  (Snp.)  20  N.  f:&  608. 

ipplementary  proceedings — Appolnt- 

ment  of  reoelTer. 

2.  Where  no  personal  service  Is  made  on 
i  judgment  debtor  in  supplementary  proceed- 
x-j,  an  order  appointing  a  reodrer  therein  Is 
id.-Sayle8  T.  (Sop.)  20  N.  T.  &  95L 

—  Contempt. 

8.  An  order  In  supplementary  proceedlngi 
daring  the  jodpnent  debtor  guiltT  of  con- 
mpt  in  disposing  of  certain  money,  but  allow- 
z  btm  to  produce  for  examination  a  certain 
tnefis  to  prove  that  the  money  was  not  hia, 
A  that  if  he  fails  to  so  prodnce  the  witness 

order  to  punisb  him  for  contempt  will  be 
anted,  is  not  a  declaration  of  his  contempt  on 
spkion,  but  is  within  ihe  sound  discretion  of 
e  court.— Haas  r.  MaOiason.  (City  Ct  M.  Y.) 
'  N.  Y.  S.  660. 

UUUflCUTQBS  AND  APHTKEB- 
TEJLTOB& 

«,  also,  *l>esGent  and  Distribution "WlUa.** 
juicile  of  testator,  see  "Domidlfc** 


Bftg^^^de^  repwMntttlTe  eapadty,  ate 
Where  estate  wiU  be  administered. 

1.  Where,  by  the  various  proviiions  of  a 
foreign  will.  It  appears  that  It  was  within  the 
contemplation  of  testator  that  his  propoiT  ont- 
lide  of  the  country  of  his  ^micOe  should  oe  re- 
mitted to  snch  country  for  the  purposes  of  ad- 
ministration, a  decree  requiring  It  to  be  so  re- 
mitted I*  proper.— Dammert  t.  Osbora,  (Sup.) 
20N.Y.  8.474. 

Appointment—Collateral  attaofc. 

3.  In  an  action  by  an  administrator  to  re- 
cover assets  bdonging  to  the  estate,  defendants 
cannot  contest  the  validity  of  plaintifTs  ap> 
pointment  on  the  ground  that  decedent's  wldoiw 
nad  been  previously  granted  letters  of  admbds* 
tration,  which  liave  not  heea  revoked.— More  t. 
Finch,  (Sup.)  20  N.  Y.  S.  164. 

Bemoval — Uiscon  duct. 

S-  The  mere  delay  of  an  exeentor  to  eog»- 
Tert  real  estate  into  personalty  when  th*  tanie 
has  increased  In  value  la  no  aoeh  mlBcondnot  as 
will  warrant  his  remoTal^TTOen  T.  Qalnbr» 
(Sup.)  20  N.  Y.  S.  Bl 

Bonds — Extending  time  for  filing. 

4.  While  the  suixogate  cannot  extend  the 
Ave  days  in  which,  under  Code,  {  2687,  an 
executor  who  Is  pecuniarily  Irresponsible  is  or- 
dered to  file  a  bond,  yet,  under  sections  724  and 
2£^8,  relief  may  be  granted  from  the  order, 
where  It  is  shown  that  it  was  taken  against 
him  through  "mistake  Inadvertence,  or  ex- 
cusable negligence^*  and  under  section  2481, 
subd.  &  the  order  may  be  opened,  vacated,  or 
modified  for  "fraud,  newly-discovered  evldeaiea, 
clerical  raror,  or  other  snmcient  cause."— In  re 
Filley's  Estate,  (Surr.)  20  N.  Y.  8.  427. 

— —  Beduoing  penalty. 

6.  A.  decree  under  Code,  {  2687,  requiring  an 
executor  who  was  pecuniarily  irresponsible  to 
give  a  Iwnd  on  pain  of  revocation  of  his  let- 
tors,  was  made  on  the  theory  that  testator 
owned  certain  land,  as  alleged  by  a  creditor. 
The  executor  did  not  deny  testator's  title,  but 
submitted  proof  that  the  land  was  of  less  value 
than  alleged.  Hdd,  that  nudor  Code,  {  2481, 
subd.  6,  providing  that  the  surrogate's  cotirt 
may  open  and  mo^^  its  decree  for  "newly- 
discovered  evidence"  or  "other  sufficient  cause," 
the  penalty  of  the  bond  would  not  be  reduced 
on  the  application  of  the  executor,  alleging  that 
decedent  had  conveyed  the  land  to  him,  and 
that  he  had  transferred  it  to  another,  as  the 
executor  should  have  so  alleged  on  the  appU- 
cntion  to  requke  bond.-— In  re  ElUey*!  Estats. 
(Surr.)  20  N.  T.  S.  427. 
Powers. 

6.  The  two  members  of  a  firm  sgreed  In 
their  partnenhlp  artides  that,  in  case  of  the 
death  of  dther,  the  business  should  be  settled 
aa  soon  as  tiie  survivor  and  the  iegal  rniresenta- 
tives  of  the  deceaaed  partner  should  deem  ex- 
pedient, and  that  the  business  should  t>e  contlu- 
ued,  or  sold,  aa  might  be  agreed.  One  of  ^te 
partners  died,  and  tne  only  one  of  bis  executors 
who  qualified  was  the  surviving  partner.  Btid, 
that  he  could,  not,  as  executor,  agree  with  him- 
self aa  sorvlviug  partner,  as  to  the  matters  re- 
ferred to  in  the  partDcratdp  articles.  —  In  re 
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Knubley,  (Surr.)  20  N.  T.  S.  68,  28  Abb.  N.  0. 
iC7:  InreFoote.  Id.;  In  re  I«avitf  b  Sitat£^  Id. 

Allowanoe  of  claima. 

7.  Where  a  devise  of  a  life  estate  in  tiie 
propertr  of  testatrix,  as  compensation  for  serr- 
Ices  rendered  and  board  famished  her  by  the 
derisee,  equals  or  exceeds  the  amonnt  of  dev- 
f»ee'8  daim.  snch  claim  is  eztinfulBbed. — In  re 
Somenille's  EnUte,  20  N.  X.  8.  7^  2  Con.  Snr. 
8B;  In  re  ICdwards,  Id. 

 Evidenoe. 

8.  On  a  claim  ucainst  a  deeedrai^s  estate  for 
attendance  dnrinff  iUness  and  serrices  connected 
with  the  burial,  teetlmonjr  as  to  the  valae  ot 
sirailar  services  is  admlsrible.— Peters  r.  Stoart, 
(City  Ct.  N.  Y.)  20  N.  Y.  S.  661. 

9.  In  an  action  against  an  executor  to  re- 
cover compensation  for  board  and  care  of  de- 
cedent, the  evidence  showed  that  plaintiff's  bna* 
band,  (decedent's  son,)  for  24  years  after  he  be- 
came of  tLfce,  remained  at  home,  and  served  his 
&tber  without  compensation  except  his  board 
and  dothes:  that  decedent  then  gave  said  son 
$3,299,  with  which  a  home  was  purchased  In 
plaintifPs  name;  that  afterwards  decedent  suc- 
cessively tried  to  live  with  two  daughters,  bnt 
after  a  few  montiis  returned  to  the  home  of 
plaintiff  and  her  husband,  because  his  daufrh- 
ters  did  not  want  him,  and  charged  more  for 
his  board  than  he  was  willing  to  pay;  that  de- 
cedent afterwards  remained  with  plahitiff  nntil 
his  death;  that  he  paid  nothing  for  his  board 
and  care  during  his  lifetime,  and  made  no  pro- 
vision for  such  payment  by  will.  ITiere  was 
also  evidence  from  which  the  referee  found 
that  plaintiff  expected  to  receive,  by  will  or 
otherwise,  and  decedent  expected  to  pay,  a  rea- 
sonable compensation  for  board  and  care.  Bdd, 
that  there  is  no  presumption  that  the  amount  re- 
ceived from  deoedent  by  plalnijfrs  husband, 
and-  given  to  bet,  was  to  oe  conridered  as  com- 
pensation for  future  board  and  care,  ratbn 
than  forpast  services,  and  plaintiff  should  re- 
cova-.— Cbu^  T.  Bradley,  (Sop.)  20  N.  Y.  S. 
462. 

 Iilmitations. 

10.  Code  Civil  Proc.  S  1822,  providing  that 
an  action  to  recover  a  rejected  or  dispute  debt 
against  a  decedent's  estate  must  be  begun  with- 
in six  months  afta-  the  dispute  or  rejection,  be- 
ing of  a  penal  character,  should  be  construed 
strictly,  and  the  limitation  does  not  begin  to  run 
against  a  claimant,  at  whose  house  notice  was 
left  during  her  known  absence,  until  she  gets 
the  notice  on  her  return.— Peters  v.  Stuart,  (City 
Ct  N.  Y.)  20  N.  Y.  S.  GGl. 

Settlement  and  accouDting. 

11.  Under  Code  Civil  Proc.  K  2724,  2726, 
2727,  which  provide  that  the  surrogate  must 
make  an  order  directing  an  account  on  a  peti- 
tion by'  a  creditor,  unless  good  cause  to  the  con- 
trary Is  shown,  an  affidavit  by  an  executrix 
that  die  is  residuary  legatee  to  the  estate  of 
which  the  accounting  is  asked,  that  she  Is  able 
and  willing  to  pay  all  just  claims  against  tlie 
estate,  and  tliat  she  has  In  fact  paid  all  claims 
except  the  petitioner's,  and  that  nis  claim  is  in 
dispute,  does  not  show  cause  sufficient  to  war- 
rant a  refusal  of  an  application  of  such  cred- 
itor for  an  aceoontlDg.— In  ra  OaUahan's  S» 

uta,  (Bnp.)  ao  N.  z.  sl  sac 


12.  In  a  suit  against  an  executor  to  unci 
for  rents,  it  is  a  snfSdeut  answer  dat  A? 
were  consumed  In  maintaining  the  retltj  is*  /. 
repiivlng  defendant  a  balance  due  on  tbt  fxr* 

fte's  decree.— WUcttC  r.  QulntQ-,  (fiiQ.)  S 
S.  6; 

•  Credits. 

18.  The  employment  or  payment  of  acau  bj 
an  mmcntor  to  collect  the  rents  of  and  miap 
certain  real  estate  belonging  to,  hia  dradr-il 
estate  is  not  wasteful  or  extravsgsnt,  si^el 
such  real  estate  consists  of  a  drug  stoRw:-: 
opartmenta  above.— Wells  t.  Disbrov,  - ' 
N.  Y.  8.  618. 

14.  Code  Civil  Proc.  {  2657,  pro^ 
the  surrogate  cannot  allow  costs,  "other  ihc 
actual  expenses,"  out  of  an  estate  or  fond  fi 
le&s  than  $l,(XlO  in  amount  or  value.  Sera.: 
26C2  authorizes  the  surrogate  to  allow  as  k-i 
minlstrator,  on  a  ju^dal  settlement  of  Ids  i> 
count,  such  a  sum  as  the  snrrt^te  derm;  yi- 
sonahle  for  his  "counsel  fees  and  odur 
penses,  not  exceeding  $10  for  each  day  oecqi--\ 
In  the  trial,  and  necessarily  occupied  in  i:-. 
paring  his  account  for  settlemmt  tad  tm  :- 
wlse  preparing  for  trial."   Betd.  that  an  tizz- 
Istrntor  was  entitled  to  an  allowance  for  "i 
time  occupl'id  in  the  trial,  etc..  as  for 
expenses,'    vrithin  section  2557. —  In  re 
lOeeck's  Estate.  20  N.  Y.  &  85,  2  Con.  Sn.  li 
In  re  Hilton,  Id. 

Iiiabllity  for  rents. 

16.  The  widow  and  executrix,  afts  tsa- 
tor's  death,  continued  to  occupy  w  same 
meuts,  in  a  tenement  belonging  to  the  esa'r. 
that  were  previously  occupied  by  the 
imder  an  agreement  with  the  executors  tbi;  Sr 
miglit  do  so  free  of  rent,  and  perform  the  tf^- 
ices  of  housekeeper  and  janitor  of  the  preT>-, 
in  conuderation  thereof.   It  appeared  tbat  k.-: 
services  were  necessary,  and  It  was  the  af.-  -  \ 
for  the  housekeeqper  to  occupy  an  apartment  fW. 
in  addition  to  wages.   Held,  that  the  extcntc:* 
were  not  chargeable  In  the  accoimtiiig  vith  rc: 
for  the  apartments  occt:pied  \a  the  nido"'-- 
In  re  Meihle's  Estate,  20  N.  Y.  8.  88^  2 
Sur..97. 

 Liability  for  ooste. 

10.  In  an  action  Sjrainst  an  sdministnter 
for  an  accounting,  and  to  recover  the  baluce  o- 
a  legacy  bequeathed  by  his  decedent  costs 
□ot  be  allowed  against  the  administrator,  oa  t1- 
establishment  of  tie  cl^m.  where  the  same  «"  ■ 
never  presented  in  verified  form  and  wiLb  ^o"!  ■■ 
ers,  and  where  no  st^s  were  tnkcn  for  ics 


lection  nntil  six  years  after  the  death  of  the :  -'- 
(.—Wells  V.  Msbrow,  (Sup.)  20  X.  T.  S.  Sl^ 


atee.' 


17.  Where  the  executors  of  one  M.,  v; 
had  been  executrix  of  one  W.,  resist  aa  ap?-;' 
cation  by  the  administrator  de  bonis  non  pi  " 
for  an  accounting  of  prop«^  in  their  baa.* 
belonging  to  the  estate  of  W.,  and  appeal  fwD 
the  decree  directing  such  accounting  tbe.r 
not  be  relieved  from  personal  liability  for  co<b 
on  the  ground  that  they  were  advised  hj  c«ei.- 
sel  and  oy  the  creditors  of  M.  to  resist  the  ap- 
plication and  take  the  appeal.— Felts  V.  SeholKa. 
(Sup.)  20  N.  Y.  8.  836. 

 Liability  for  interest 

18.  Whne  It  la  agreed  br  exeenton  and  u 
objectant  to  thdr  aeoonnt  'Shat  flw  execston 
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n  be  charged  \rith  Interest  on  b11  unexpiMided 
\ncfa,"  the  interetiC  U  chargeahle  at  the  leeol 
tikou^  the  executors  may  bare  the  money 
Oaited  at  a  lower  rate.— la  re  Meikle's  Es- 
j.  20  N.  Y.  S.  83.  2  Con.  Snr.  97. 
19.  An  executor  ia  liable  for  Intereit  on  the 
da  of  an  estate  In  hts  hands  when  he  mingles 
m  with  hla  own,  and  nsea  tb«n  for  his  own 
«fit.— In  re  Essex's  Estate,  (Snrr.)  20  N.  T. 
02;  In  re  Crosl^.  Id. 

—  Bight  to  commissions- 

90.  Where  an  executrix  Is  grossly  dellngnent 
Uie*  administration  of  the  estate,  and  there  Is 

pretense  of  compUaDce  with  the  plainest  re- 
Tements  of  the  statute,  she  is  not  entitled  to 
r  commissions,  and  Is  personallr  chargeable 
:h  the  costn  of  the  nroceedines  in  settlement 
her  accoont.— In  re  Conklln's  Estate,  20  N.  T. 
59,  2  Con.  Sur.  176;  In  re  Leddy,  Id. 

—  Bight  to  have  decree  modified  or 
opened. 

31.  "Wbere  an  exeeator  diargea  Usu^.  on 
» settlement  of  his  accounts,  with  a  sum  which 

knew  did  not  belong  to  the  estate  as  assets, 
t  was  a  gratnlty,  to  which  the  widow  and  chfl- 
»  were  entitled  on  testator's  death  by  virtne 

hla  membership  In  a  produce  exchuige,  be 
Doot  afterwards  have  the  decree  adopting  snch 
count  modified  by  dednctbig  such  sum,  under 
Mle  Ciril  Proc.  f  2481,  wlHch  authorises  the 
rrogate  to  open  a  decree  for  "newly-discovered 
Idence.  clerical  error,  or  other  sufficient  cause." 
In  re  WatU'  Estate,  20  N.  X.  S.  63,  2  Con. 
IT.  415;  In  re  Oaylor.  Id. 

^  In  a  proceeding  by  the  wife  and  guardian 
'  I  lunatic  to  set  aside  an  accounting  of  admin- 
trators  with  the  will  annexed,  it  appeared 
lat,  prior  to  the  appdntment  of  such  admints- 
fttors,  the  Interest  of  the  ward,  who  was  a 
iTiwe  of  the  will,  was  sold  on  executions 
nlnst  him,  and  purchased  by  one  of  the  admln- 
trators;  that  such  devisee  afterwards  became 
inine;  that  these  facts  were  set  forth  in  the  pe- 
liOD  for  accountii^,  and  redted  in  the  decree; 
id  that  the  lunatic  was  represrated  In  the  ao- 
inKtiuir  \ij  a  spedal  guardian.  Held,  that  the 
ppiicatKMi  on  the  ground  that  there  was  no 
roof  produced  showing  the  judicial  sale,  and 
lat  the  administrators  withheld  important  facts 
inching  the  ri^ts  of  the  lunatic,  and  made 
uUwf^  claims,  will  be  denied  when  tbe  peti- 
on  does  not  deny  the  sale  and  purchase,  or 
bclose  what  facts  were  Ti-itbheld  and  unlawful 
Idnis  were  made.— In  re  Baity's  Estate,  20  N. 

8.  70.  2  Con.  Sur.  485. 

S3.  Under  Code  Civil  Proc  fi  2481,  subd.  6. 
tnpovering  a  surrogate  to  open,  vacate,  or 
oodify  a  decree  of  Els  court,  to  grant  a  new 
«ulDg  for  newly-discovered  evidence,  or  other 
^dent  cause,  a  petition  by  an  executor  for  a 
sbearicg  in  hia  final  accounting,  and  for  relief 
rom  a  decree  entered  therein,  will  be  granted 
^btre,  after  such  final  accounting,  judgment  Is 
woTered  against  the  executor  on  a  bill  of  sale 
Tom  decedent  of  all  the  personal  property  with 
■hich  the  executor  had  charged  himself  In  bis 
ircouau.— In  re  McGorray's  Estete,  (Sup.)  20 

X.  S.  366. 

U&billtlas  and  mlBoondnct. 

3i.  Though  an  executrix,  in  asidgnlng  a 
'lo'tSBge  belonglnc  to  the  estate,  executes  tho 


nsfti?nnit<nt  only  tn  her  official  capacity,  she  ia 
tmiuid  individually  by  a  statement  hi  the  as- 
signment that  she  htuds  herself  ''paaonally  r*-* 
sponsible  for  the  payment  of  aud  mortmge." 
-^^hal  T.  CartnT  (aty  Ot  N.  T.)  2015:  T. 

SB.  The  fact  that  a  claim  of  $196,  made  br 
plaintiff  against  an  estate  for  board  fumishea 
to  one  not  a  member  of  his  family,  is  reduced 
by  a  referee  to  fl7S.60,  is  not  auai  a  material 
reduction  as  to  Justify  ue  denial  by  the  admin- 
istrator of  all  UablUty  under  the  claim  when 
first  presented;  and  costs,  therefore,  are  prop* 
erly  awarded  against  him,  under  Code  Civil 
Proc  i  1836,  as  for  unreasonable  re^stance  to 
the  aaid  claim.— Dnkelow  T.  Searlea,  (Sop.)  20 

Sales  under  order  of  court. 

S6.  A  provision  in  a  will  devldng  certain 
land,  after  the  payment  of  debts,  is  such  an  ex- 
press charge  on  the  land  as  to  become  etfectunl, 
under  Code  avU  Proc  |  27S0,  hi  the  absmee 
of  any  showing  of  exhaustion  of  the  creditor's 
reme^es  thereunder,  to  prevent  a  decree  for  the 
dispoidtion  of  the  land  for  the  myment  of  such 
debts.— In  re  Hesdra's  Estate,  20  N.  T.  S.  7d. 
2  Con.  Snr.  614. 

Prohate  praotice — Distribution. 

27.  Where  It  appears,  on  a  settlement  of  an 
administrator's  account,  that  there  la  a  sum  to 
be  distribnted  to  an  estate  of  which  no  ndniin* 
istrator  has  l>een  appointed,  there  Is  no  persou 
to  whom  the  share  can  be  decreed  to  be  paid, 
and  no  direction  as  to  Its  payment  can  be  made, 
under  Code  Civil  Proc.  {  1^43,  providing  that 
when  the  orconut  of  an  administrator  has  been 
Judicially  settled,  and  there  remains  a  sum  to  be 
mstribnted  to  this  next  of  bin.  the  decree  must 
direct  the  payment  and  distribution  thereof  to 
the  persons  so  euUtled.~In  re  line's  Estate, 
2U  >r.  y.  S.  78,  2  Con.  Snr.  266;  In  re  Mee,  Id. 

2S.  Code,  {  2748,  relating  to  the  settlement 
of  accounts,  provides  that  the  decree  must  direct 
the  administrator  to  jiay  to  the  county  treasuro: 
n  distributive  share  which  Is  not  paid  to  the 
person  entitled  thereto,  as  fixed  by  the  decree, 
at  the  expiration  of  tw^  years  from  the  time 
when  the  decree  Is  made  or  the  share  is  payable 
by  the  terms  of  the  decree.  Held  that,  where  It 
appeared,  on  an  accounting,  that  there  was  in 
existence  no  legal  representative  of  a  deceased 
perron  whose  estate  was  entitled  to  a  distribu- 
tive share,  to  whom  the  simre  can  be  decree<l 
to  be  paid,  there  can  be  no  direction  made  for 
its  payment  to  the  eoiin^  treasurer.- In  re 
Lane's  Estate.  20  N.  7.  S.  78;  2  Con.  Sur.  266; 
In  re  Mee,  Id. 

29.  Nor  is  the  distributee  In  such  case  "un- 
known," within  Code  Civil  Proc.  §  2747,  pro- 
^Hdlng  for  tbe  payment  to  the  state  treasurer 
of  a  distributive  share,  where  the  person  en- 
titled thereto  Is  unknown.— In  re  Lane's  Eatate» 
20  N.  T.  8.  78,  2  Con.  Sur.  266;  In  re  Mee,  U. 

Exemplary  Damages. 

For  libd.  see  'Damages,"  1,  2. 

SxemptUms. 

From  leesCT  tax,  MS  'DeioBst  and  Ustrilnip 

tion,"  3-7. 
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Vxpwt  Tesfcimoiiy. 
8m  "Brldenot,"  IS-IS. 

Bxplodon. 

LiabOib-  of  gu  companies  for,  m*  "Gm  Oompa- 
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8ee,  niHo.  "IMnelpal  and  A«eiit." 

Commisafons. 

1.  A  real-eatate  broker  who  IntrodneeB  the 
pnrehuer  is  entitled  to  comminloOB,  where 
the  negotiatiou  an  snnended,  bDt  Bubaeqaeot- 
}j  resumed  and  a  aale  i«  nia4e.T:Tan  Doten  r. 
JelUiEe,  (Com.  PI.  NTT.)  aONTt.  STsSB. 

S.  Defendant  aathorized  plaltitift,  a  real- 
estate  broker,  to  exchange  hii  property  on  cer- 
tain terms.  A  contract  was  drawn  and  signed 
1^  a  cnstomer  expressing  different  terma.  De- 
foidant  objected  to  the  contract,  bat  signed  it, 
on  the  express  understanding,  howeTer,  that  It 
shonld  not  be  constdered  as  binding  him,  or  as 
a  delirered  instrument,  until  examined  by  his 
attorney  on  tiie  following  day,  at  which  time,  on 
the  advice  of  his  counsd  that  its  terms  were 
more  (merons  than  those  proposed,  he  refused 
to  be  bound  by  it,  and  no  farther  negotlatioDs 
were  had.  Hdd,  that  no  eootract  baring  been 
made,  or  customer  found,  for  the  property  on 
terms  authorized,  plaintiiS  could  not  recover 
commissions.— Piatt  t.  Kohlw,  (Bop.)  20  N.  Y. 
8.647.  »  V    i^/  . 

— ~  QoMtiion  for  jury. 

8.  tn  an  action  for  brokerage,  the  broker  in- 
troduced evidence  showing  that  he  procnred  a 
person  who  offered  S16.G00  for  defendants*  prop- 
erty; that  his  principals  wonld  not  accept  tins 
amount,  but  desired  $250  more;  that  he  thrai 
went  to  the  Intending  purchaser,  who  sgTeed  to 
pay  this  extra  amount;  that  one  of  defendants 
then  said  to  him,  "Ton  are  the  best  go-between  I 
erer  saw."  Bdd,  that  the' evidence  was  soflSdent 
to  carry  the  case  to  the  Jury.— Mcislahn  v.  Engle- 
hard.  (hty  Ct.  N.  Y.)  20  N.  Y.  8.  900. 
 nndlngB. 

4.  In  an  action  for  brokerage  tor  effecting 
a  lease,  a  finding  for  plaintiff  on  the  question 
whether  be  was  the  procuring  cause  exclades 
the  idea  that  any  other  agency  co-operated  to 
bring  about  that  result. — Brumfield  v.  Fottler 
4  Stymos  Haouf  g  Co.,  (City  Cfc.  N.  Y.)  20  N. 
X.  B.  out. 

FALSE  IMFBISONMSNT. 

By  servant,  liability  of  master,  see  "Master 

and  Sorvant,"  10. 

What  conatitutea. 

1.  Malice  is  not  an  element  of  false  Imprls- 
onmenL—Hewitt  t.  Newberger,  (Sup.)  20  N.  Y. 
B.  013. 

2.  Where  a  compl^ning  witness  states  the 
acts  comolained  of,  and  the  magistrate  draws 

S>  tiie  inxormatlOD.  which  is  defecttve  tn  txam, 
e  witness  la  not  liable  to  the  accoaed  In  an  ac- 
tion for  false  iminlaMuoent.— Hawitt  T.  New^ 
burger,  (Sup.)  20  N.  X.  8.  913. 


Pleading  and  proof— Jnstifloation  m  de< 
fonse. 

8.  Juatiflcation  is  not  avaHaUe  as  t  ^« 
fense,  unless  pleaded.— Willson  v.  MsnhARU 
Ky.  Co.,  (Com.  PI.  N.  Y.)  20  N.  Y.  8.  8B2.  ■ 

Evldenoe— Burden  of  proof. 

4.  A  dischat^  from  arrest  Is  solEn^t 
prima  fade,  to  throw  npon  defendant  the  t  j 
den  of  showing  probable  cause.— Bosnkiu 
T.  Haaa,  (City  Ct.  N.  Y.)  20  N.  Y.  &  88a 
——  Of  malice. 

6.  In  an  action  tor   false  iiapHswow 
against  a  street-raOroad  company.  It  a»M.-d 
that  plaintiff,  a  plumber,  nnd^  a  permit 
the  comndssioner  of  pubtle  works,  was  ex»v». 
ing  the  street  In  order  to  repair  the  sever  m>\ 
nections.  when  he  was  arrested,  at  the  InctA- 
idon  of  defendant's  servants,  fiM-  unlawfully 
Btructiog  the  running  of  cars.    Plaindll  itvT.-- 
Sed  tikat,  before  the  excavation  progressed  tuf- 
ficiently  to  Inttofere  with  defendant's  nQiny. 
plaintiff  was  threatened  with  arrest  onl»^  I' 
desisted,  as  defendant  intended  to  make  a  ' 
case  to  secure  Judicial  interpretation  of  the  ni:- 
ute.    Bdd,  tiiat  the  court  properly  refn*« 
chaiie  that  there  was  no  eridenoe  of  bmu:c-. 
and  charged  the  jniy  to  award  exmmlaiT  b> 
agea,  if  the  arrest  waa  aocompaided  ay  laalicK 
— ^olxem  T.  BroadwuA  Serenth  Ann.  B.  Cs.  i 
(Com.  Pt.  N.  Y.)  20  iJ:  Y.  ST  700:  ' 

 JndKttient  of  oonviotion. 

6.  In  an  action  for  false  arrest  of  pUisti? 
without  a  warrant  defendant  cannot,  b;  ^ 
police  court  conviction,  prove  a  breach  of 
peace  jdstlfyiag  the  arrest;  the  iodgment  «' 
conviction  being  In  a  dvil  case  evidence  iti 
rendition  only,  and  not  of  the  facts  sdjO'lff- 
thereby.— Wluson  v.  Manhattan  By.  Co.,  (Coc 
PI.  N.  r.)  20  N.  Y.  8.  8B2. 

 Question  for  Jury. 

7.  Plaintiff  testified,  in  an  action  for  hist 
imprisonment,  that  while  walking  pnnabtr 
along  a  public  street  he  was  arrested  by  u 
officer  on  defendant's  Instigation,  and  takn  n 
the  police  station,  where  he  was  obhccd  n 
stay  over  night  The  next  morning  be  m 
arraigned  beiore  a  justice  on  a  written  (ob- 
plaint  preferred  by  oefendantehargiBg  thrM:- 
ening  and  abusive  bdiavior.  He  waa  thes  ^ 
chained.  Bdd  to  establish  a  want  of  p^>^ 
nhle  r-nnse,  entitilng  submission  to  the  Wi  - 
Rosenkrans  T.  Haiu,  (City  Ct  N.  T.)  SON.  1. 
&  880. 

FATiflB  FBBTBNBBB. 

IiTidenoe. 

!■  On  a  prosecution  under  Pen.  Code,  J  5^ 
for  obtaining  the  signature  of  a  pervon  as  it- 
dorser  on  a  note  by  false  pretenses,  with  intf^: 
to  cheat  and  defraud  him,  the  fact  that  tb* 
person  so  defrauded  was  credulous  and  DsniT 
Is  immaterial.— People  v.  Cole,  (Sup.)  20  N-  T. 
3. 605.  ^ 
On  a  prosecution  under  Pen.  Code,  f  5*- 
for  obtaining  the  siniature  of  a  perawi  aa 
dtKser  on  a  note  false  pretenses,  ivitb  inteat 
to  cheat  and  de&and  him,  evidwea  that  w- 
fandant  pracnred  anch  person  to  indorse  otfae 
notea  to  a  large  amoonti  lAich  finally  leadted 
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a  financial  mln.  Is  competent  as  benrias  on 
[idant'8  moUTe.— People  t.  Cole.  (Sop.)  20 
:.  S.  605. 

8l  On  a  prosecntloa  under  Pen.  Code,  I  666, 
obtaininj*  the  signature  of  n  person  as  in- 
er  on  a  note  bj  false  pretenses,  with  Intent 
heat  and  defrand  him.  It  being  shown  that 
Ddant  procmed  such  person  to  Indorse  other 
s  to  a  iug»  amonnt.  whidli  flnallr  resalted 
Is  flnandu  rnln,  eridenoe  of  an  assignment 
the  benefit  of  creditors,  made  by  the  nerson 
e&auded,  la  eonmetent  aa  part  of  the  nistonr 
he  case.~Pe^leT.  Cole,  (Sup.)  20  N.  Y.  S. 

-  Question  for  jury. 

4.  On  a  prosecution  under  Pen.  Code,  I  666, 
obtaining  the  signatore  of  a  person  as  in- 
ter on  a  note  \>y  false  pretenses,  with  inteut 
:heat  and  defraud  him,  ft  is  for  the  jiiry  to 

whether  the  representations  nuide  Dj  de- 
da  nt  to  the  i>erson  whose  signature  was  pro- 
ed  were  made  for  the  puipose  of  inducing 
I  to  indorse  the  note,  and  with  intent  to 
at  and  defraud  him,  and  whether  they  were 
■e,  and  were  calculated  to  deceive  him.— 
>ple  T.  Cole.  (Sop.)  20  N.  T.  8.  605. 

Farm  Crossings. 

I  "RaOzoad  Companies,"  1. 

Fee  Simple. 

faighwaar,  title  to,  see  "Highways,"  9. 

Fences. 

•  "Bailroad  Oompantea,"  2. 

FUinsT. 

lattel  mortgagea  far  record,  see  "Chattd 
Ucrtgage^"  4. 

•dkanlo^Beu,  aee  "Medianlca*  Uens."  8,  4. 
Finding 

r  conrt,  see  "Trial,"  22-21. 

I  action  by  broker  for  commiidons,  aae  "Fu^ 

ton  and  Brokers,"  4. 

( ntent,  aee  "Reference,**  & 

Fire  Department. 

w  "Htmldpal  Corporations,**  8-1jOL 

Fires. 

vOdings  damnged  by,  effect  on  rent,  see 

"Lindlord  and  Tenant,"  12. 

et  "br  eleratad  road,  see  'flUhxiad  Ocnnpaniei," 

15. 

Foredooiire. 

«  "Mortgages." 

tmeclianics'  liens,  see  "Medianlcs*  lilens/*  5. 
V  mortgage  on  crops,  see .  "Chattel  Mort- 
Sigts,"  8. 

Foareigii'  Corporations. 

<!•  tlorporationi,'*  80. 


Foreign  Jiidgment. 

See  "Judgment,"  VL  14. 

Former  Jeopardy. 

See  ^'Orlmlnal  Iatt,**  2. 

Fraud. 

See  "Deceit;"  'Traudulent  Coareyancee.** 

As  ground  for  attachment,  see  "Attachment,"  %. 

 rescinding  contract  of  sale,  see  "Bqoi^, '  1. 

In  obtaining  dlwduigie  bt  baukmptcyt  see 
"Bankruptcy,"  2. 

FBAUDS,  STATUXB  OF.. 

See,  also,  "Onatanty.** 

Saffldenoy  of  memorandiiin. 

1.  Flaindff  threatened  to  arrest  deftodan^t 
father  for  debt  unless  defendant  !^onId  pay  or 
socnre  the  debL  Thereupon  defendant  wrote  to 
plaintiff's  attorn^  that  he  bad  proposed  to  his 
(defendant's)  sister  that  the  two  should  pay  the 
debt  by  paying  $90  In  cash,  and  indorsing  thetr 
father's  note  for  the  balance,  and  that  he  was 
awaiting  his  sister's  answer.  Afterwards  defend- 
ant informed  the  attorney  orally  that  be  had  con- 
cluded to  settle  the  matter,  and  save  the  attorney 
a  check  for  $30.  Subsequently,  ne  refused  to  In- 
dorse the  note  for  the  balance  of  the  claim.  Beti, 
that  there  waa  no  promise  by  defendant  In  writ- 
ing to  pay  the  debt  of  bis  tether. —HRlnea  r. 
Sndlh«r,^ap.>  20  N.  T.  S.  4M. 

Agreement  not  to  be  performed  in  a 

year. 

3.  Eridence  of  an  agreement  to  buy  proip- 
erty.  put  of  the  price  In  cash,  balance  in  two 
yeaitL  and,  In  case  of  default,  the  buyer  to  for- 
feit all  claims  to  the  property,  as  well  as  to  any 
payments  made  thereon,  negatives  any  Idea  tiiat 
the  provirfon  In  regard  to  default  is  an  execu- 
tory agreement,  distinct  from  the  agreement  of 
sale,  and  not  to  be  performed  within  a  yrar,^ 
Von  Kamen  t.  Boes,  (Sup.)  20  N.  Y.  S.  S4& 

nromiae  to  pay  another's  debt. 

S.  Where  a  metrbanic  who  has  a  dalm 
acninst  a  third  i>erBon,  and  a  right  to  file  a 
Ifen  on  bis  premises,  releases  both  on  tl)e  rer- 
bal  promise  of  a  third  party  to  pay  the  daim. 
the  promise  is  an  ort^nal  undertaking,  and 
not  witliin  the  statute  of  frauds.— Fiaeler  T. 
Upman,  (Qty  Ct.  N.  T.)  20  N.  Y.  a^7a 

FBAUDUIiENT  CONVBY- 
AKOBS. 

See,  also,  "Assignment  for  Benefit  of  Credit 

ors,"  1,  2;  "Creditora'  Bill." 
Action  to  set  aside,  bill  of  paiUcuIars,  see 

"Pleading,"  IS. 

What  constitute. 

1'  Thon^  Ijiws  1887,  c.  687,  atitboriaee 
transfers  from  a  husband  to  his  wife  founded  on 
loT4(  and  affectioi^  yet,  where  a  deed  of  i^t  mode 
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whSe  tlie  hnaband  is  solvent  Is  Trithheld  from 
record  because  he  believes  it  is  inoperative,  a  sub- 
sequent conveyance,  made  in  contemplation  of  in- 
Bolvencr  to  a  third  persoa  wbo  conveys  the  land 
to  the  wife,  is  fraudulent  as  to  creditors,  though 
made  to  eftectuate  the  first  convevance.— Talcott 
T.  Levy.  fSuppr.  N.  Y.)  20  N.  T.  S.  440. 

9.  FI^ntifF,  a  bank,  alleged  Hiat  it  disoonnt* 
ed  a  note  with  defendant  as  indorser;  that  It  re- 
rorered  Jadgment  thereon;  that  defendant  ex- 
ecuted a  new  note  to  plaintiff,  which  it  accepted 
In  satiafactioD  of  the  Judgment;  that  it  recover- 
ed judgment  on  such  new  note,  and  Issued  ex- 
ecution thereon,  which  was  returned  unsatisfied, 
and  that  prior  to  the  execntion  of  any  of  these 
notes  defendant  had  famished  money  to  his 
brother  J.  with  which  to  purchase  a  tract  of 
land.  HUe  to  which  be  took  in  trust  for  defend- 
ant, witli  int^t  to  aid  Mm  in  defrauding  his 
creuton;  tibat  J.  had  executed  a  martgigB  on 
the  land  at  tiie  request  of  defoidant  to  secnre  a 
loan  to  defendant;  tiiat  J.  bad  executed  to  de- 
fmdant  a  declaration  of  trust  in  the  land;  and 
that  J.,  at  the  request  of  defendant,  had  ex- 
ecuted a  eonveyatice  of  tbe  premises  In  blank, 
and  ddlrered  the  same  to  defendant,  who  wrote 
the  name  of  his  wife  in  the  blank,  but  that  J.'s 
wife  did  not  Join  tber^.  Flainti^  charged  all 
theae  transactions  to  be  frandulent,  and  prated 
that  the  land  be  subjected  to  its  Judgment  SMy 
that  the  complaint  suffidenUy  stated  a  came  of 
action,  both  as  showing  a  fraudulent  and  void 
transuBtiou.  and  aetdng  out  dreomstancea  from 
wUdi  a  tonst  fn  J.  arose  In  favor  of  defiendant^s 
ereffitota.— National  Bank  of  Oran^  County  t. 
Van  Steenburgh,  (Sup.)  20  N.  T.  S.  8B. 

Fenonal  JndgmMit  against  ftmudnlant 
grantee. 

8.  A  creditor  Is  entitled  to  a  personal  jndg- 
memt  against  one  who  conveys  to  a  third  person 
land  conveyed  to  her  in  fraud  of  the  creditor,  re- 
ceiving as  mndi  as  the  land  Is  worth  above  in- 
cnmbrancea.— Taleott  t.  Levy.  (Super.  N.  T.)  20 
N.  Y.  S.  440. 

Aotlon  to  set  aside— Pleading. 

4.  A  complaint,  under  2  Rev.  St.  p.  137,  9 
1,  declaring  that  eVery  conveyance  made  with 
Intent  to  hinder,  delay,  or  defraud  creditors  shall 
be  void  "as  against  a  person  so  hindered,  de- 
layed, or  defrauded,"  must  allege,  not  coily  the 
Intent,  bnt  actual  fraud,  hindrance,  or  delay, 
as  that  anch  conveyance  hod  left  tiie  debtor  in- 
solvent  and  without  other  property  to  pay  debts. 
— Kain  V.  Larkin,  (Sup.)  2()  N.  Y.  S.  Ofe. 

^—  Decree  not  warranted  "by  pleadings. 

5.  An  action  was  brought  to  sst  aidde  a 
fraudulent  conveyance  of  real  estate,  and  a  lis 
pendens  was  filed.  After  the  case  was  sub- 
netted,  and  decided  agnlnat  plaintiff,  a  lis  pen- 
dens for  the  foreclosure  of  a  mortgage  on  the 
same  property  vras  filed,  without  amendment  of 
the  complaint.  Held  error  in  the  court  to  de- 
cree a  loreclosnre  of  the  mortgage,  no  claim 
haying  been  made  nor  issue  joined  In  respeet 
thereto,  19  N.  Y.  S.  638,  affirraed.-MadeiiiT. 
WhaUon.  (Sup.)  20  N.  T.  S.  146. 

Game  Laws. 

Acticm  tot  peual^.  cents,  see  "Costs,"  8. 


Oambling  oontract. 

A  stockbroker  contracted  to  pordue 
stock  for  his  customer  at  an  agreed  ptiot  ui 
to  sell  the  same,  if  the  customer  so  dueced.  it 
the  highest  price  announced  by  the  pboaepuL 
and  to  pay  the  customer  to  that  case  m  41'- 
ference,  less  his  commisrion.  The  enK(»: 
signed  a  written  order,  paid  part  of  the  I'C^ 
chase  price,  and.  when  the  pordiase  wu 
footed,  agned  to  leave  the  stoA  nth  tfe 
broker  UUT  paid  for.  and  directed  Un  to  if 
the  price  reached  a  given  figure.  Beli.  ikii 
the  contract  was  for  the  sale  and  ddiTor  d 
the  shares,  and  not  sin^y  to  pay  differeDcti- 
Eggleston  t.  Rumble,  (Sup.)  20  N.  Y.  S.  SI9. 

OAS  GOMFAinBB. 

Liability  for  negUgenoe— Explosloo. 

A  gaslight  company  ran  a  wapAr  jipt 
from  a  main  tu  the  street  into  tiie  ctm  ti  & 
bnildinc.  The  lessee  of  a  storcmom  ea|ilo!*< 
a  plumber  to  attadi  a  meter  to  a  m*  f» 

nected  with  the  one  in  the  cdlar,  wiiic^  cot 
uecting  pii>e  and  other  pipes  ruiodng  to  ^ 
variotis  apartments  in  the  bnflding  desgaed  » 
receive  meters  were  put  in  ^  tint  owner  of  ^ 
building.  The  plumber  turned  mi  the  |u  r 
the  stopcock  In  the  street  widi  an  iastrim^ 
which  the  company,  according  to  its  cost  i 
permitted  him  and  othor  plumben  to  cany 
use.  A  pipe  running  into  one  of  tlie  aft-' 
ments  not  being  capped,  gas  escaped,  and  '-■ 
ploded,  injuring  a  tenant.  BeU,  that  the  i 
pany  was  not  liable  because  oi  its  faUti^ ' 
promulgate  and  enforce  mlea  reQidrins  pli=> 
era  before  turning  on  the  gas  to  see  tut  jif 
intended  for  other  meters  were  properiy  d'*-' 
— ^Sctameer  r.  Gaslight  Co.  of  SgrraiEnsei  {ii 
20N.T.  8. 168. 

GIFTS. 

Inter  tItob. 

1.  J.  drew  out  money  d^iotfted  In  t 
ings  bank  In  her  own  name,  and  redrpMFKl 
it  in  the  name  of  herself    or  dangbter  B. 
and  the  bank  issued  a  bank  book  in  cp« 
names,  which  came  to  the  possess  an  of 
dniighter  B.,  and  remained  there  until  the 
ot  J.,  on  which  B.  drew  ont  the  ddoimt  >>'| 
claimed  it  as  her  own.  that,  there 

no  evidence  of  an  actual  rift  or  deKvery  v>  --^ 
on  the  part  of  J.,  and  evidence  only  of  c  ~j 
tent  to  make  a  will  in  favor  of  B.,  B.  -ns^ 
entitled  to  the  depo«t  as  donee  or  Btirr.ri 
joint  tenant.— In  re  Cody's  Estate,  (Sup.)  3^l 
Y.  S.  10;  In  re  BolenTld. 
Donatio  causa  mortis. 

i.  The  fact  that  testatrix,  during  hff '» 
Illness,  gave  devisee  some  keys,  and  !3 
'everythitig  was  to  be  his."  does  not  eta^i 
his  claim  of  a  '^present  gift"  of  the  faoii$''<; 

goods,  nor.  In  the  absence  of  proof,  wii  '■^ 
cys  be  presumed  to  give  access  to  toe  gt^'--' 
In  re  Somerrllle's  Ifistate,  20  N,  T.  &  76^  2  i  ' 
But.  80:  In  re  Edwwds,  Id. 

8.  Where  a  donor  during  Us  last  Zrf 
talMB  a  security  In  his  hands,  and  ddinn  .  = 
his  attoidant  widt  9eciflc  diiections  to 
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luring  his  lifetime,  It  la  a  raffident  delivetr 
ralidato  a  gift  causa  mortis,  when  the  Inten- 
1  to  make  t^ft  and  hare  the  aectuity  pass 
:be  dooee  od  his  death  is  established  by  cieart 
equivocal  teBtimonj. — In  re  Essex's  Estate, 
irr.>  20  N.  T.  S.  82;  In  re  Crosby,  Id. 

4.  On  a  claim  by  dffeudiint  of  a  certain 
iii^  bauk  booic  as  a  gift  causa  mortis  from 

aunt,  whom  she  nnraed  during  her  lost  ill- 
8,  the  evidence  tended  to  show  that  deceased 
mlsed  to  give  the  book  to  defendant  when 
f  died,  bat  did  not  show  any  completed  gift 
ore  the  day  of  deceased's  death.  On  the 
mills  of  that  day  defendant  got  the  book 
m  a  place  ptdntra  ont  by  deceased  In  her 
rdrobe,  and  afterwards  irat  It  back  agdn, 
kod  the  wardrobe,  and  put  the  kers  under  her 
□t'a  pillow,  ^e  book  remained  In  the  ward- 
te  until  after  the  aunt's  death.  Hdd,  that 
aca  waa  no  snffident  ddlTeiy  to  soiMport  a 
t— GeMbeldfc  t.  Drier.  (Svp.)  20  N.  T.  8.  U. 

GXTABANTT. 

romlse  to  _pay  another's  debt,  aet  "Frauds, 

Statute  (Ht.'^S. 

oDsicleratlon — Tender. 

I.  In  an  acflon  on  a  written  guarantr  of 
lyment  of  an  account  against  a  third  per- 
<D  for  a  specified  consideration,  it  appeued 
lat  six  months  after  the  guaranty  waa 
Ened  plaintiff  offered  defendant,  the  soaraD- 
ir,  the  conrideration  in  greenbacks,  but  did 
Dt  lea  re  the  money  with  him.  although  de- 
udant  was  wUllug  to  accept  it.  Heid,  that 
luDtiff  was  entitled  to  recover,  since  he  was 
t  moat  only  reqaired  to  tender  the  consldera- 
00.  and  not  actually  to  i>ay  it.  Newbuner, 

<Ussratin£  —  Central  Gas  &  Electric  Ftc- 
ire  Co.  TrEohn.  (CSty  Ct.  N.  Y.)  20  N.  Y.  8. 
SI. 

cope — Parol  evideiioe. 

i.  Defendant  executed  to  pl^tlff  a  written 
uranty  of  payment  by  W.,  plumber,  for  any 
nd  all  materials  which  plaintiff  may  deliver  to 
v.,  not  exceeding  $500  on  "any  balance"  due. 
lad,  in  action  thereon,  that  parol  evidence  was 
dmisBitde  to  show  that  the  parties  understood 
hat  theguaran^  only  appliea  to  materials  far- 
Ished  W.  to  be  used  In  the  execution  of  a  cer- 
iin  contract,  and  not  a  continuing  gaaimatT-— 
lemr  MeShane  Co.  t.  Indian,  (Com.  FL  N. 

r.)  aft  N.  Y.  a  679. 

lyment — Pleading  and  proof. 

3.  In  an  action  on  a  guaranty  of  payment 
'or  materials  furnished  another,  where  the 
omplaint  alleged  nonpayment  by  the  party  to 
rhom  the  materials  were  furnished,  and  defend- 
int  denied  such  allegation,  the  defense  of  pay- 
ntat  is  adndssfble  without  other  allegation 
hereof.— Henry  McShane  Co.  t.  Padian,  (Com. 
PL  N.  Y.)  20  N.  Y.  S.  679. 

Selease  of  guarantor. 

4.  Where.  In  an  action  on  a  written  gnar- 
uty  of  payment  of  an  account  against  a 
iaxi  person,  the  account  was  for  fixtures  for  a 
snildiiig,  the  failure  of  plaintiff  to  hang  the 
hxntn  by  tiie  date  fixed  oy  the  contract  with 
mk  tUra  peraon  la  not  available  aa  a  defense 
■r  the  guarantor,  when  such  fallnre  was  the 


fault  ai  the  thizd  person.— Central  Gas  ft 
Elecbic  Fi^re  Oo.  T.  Kaba,  (Otij  Ct.  N.  Y.) 

aUABDIAX  ABTD  WABD. 

Snbatitntion. 

!■  Where  It  appean  tiiat  the  dealre  tw  the 

substitution  of  another  guardian  Is  mutual,  and 
that  the  Interesta  of  the  word  wUl  be  promoted 
by  so  doing,  the  court  will  anxnlion  the  coats 
of  proceedings  to  that  effect  between  tbs  gnar^ 
Ian  and  word.— In  re  Wright,  20  N.  Y.  R  80, 
2  Con.  Sur.  lOa 

Aocounting. 

2.  Where  a  guardian  pays  out  money 

1^  mm  for  hia  ward*  to  aatuf^  a  mortgage  on 
the  ward's  property,  he  la  not  liable  to  acoonnt 

for  Interest  on  the  monejr  so  paid  out.— In  re 
Flynn,  (Sup.)  20  N.  Y.  8.  Ol9. 

S.  Under  Code  avll  Proc  9  28S7,  provldlnc 
that,  where  a  guardian  Is  discharged  on  his  own 
application  for  a  setUement  of  accosnta  and  t<a 
a  decree  of  discharge,  his  successor  or  ward 
may  compel  another  judicial  settlement  of  hli 
flceonnt  as  though  no  decree  had  been  made. 
Proceedings  to  settle  the  accounts  of  a  retiring 
guardian  are  tentative,  and  the  decree  should 
merely  ascertain  the  balance  due,  without  aur 
dlrecUon  aa  to  Its  payment— In  re  Wri^t,  20 
N.  Y.  B.  8f^  2  Con.  Sur.  108- 

Harmless  Brror. 

See  "Appeal.?  4»-54. 

Health  and  Health  Officer. 

l*roldbition  upon  alauf^ter  of  pooltxy  at  max^ 
keta,  see  **Mnnidiffal  Co^watlnia,"  8,  4. 

EIOHWAYB. 

Impodtion  of  additional  servitude,  see  "Eml> 

nent  Domain.**  8-S. 
liaUlity  of  commissioner  for  obatructlnx  mill 

race,  see  "Watraa  and  Water  Courses/* 

Bstablishment. 

1.  The  act  creating  the  village  of  Haver- 
straw  autborlxea  the  village  tniateea  to  "cause 
a  jury  of  tix  freeholders  to  be  summoned  to  de- 
termine and  award  damages"  for  laying  out  a 
road.  Had,  that  the  tmsteee  may  direct  the 
sheriff  to  summon  the  freeholders,  or  may  name 
the  freeholders  and  direct  an  officer  to  summon 
them,  or  may  direct  an  officer  to  summon  rix 
freeholders  without  naming  any  particular  pet- 
son.— People  v.  Board  of  Trustees  of  Haver- 
straw,  (Sup.)  20  N.  y.  S.  7. 

3.  In  proceedings  by  village  trustees  to  lay 
out  a  road,  evidence  is  admissible  to  show  what 
part  of  the  road  waa  used  as  a  highway  before 
the  order  laying  out  the  road  was  made;  the 
landowner  being  entitled  to  pay  for  sn<^  part 
of  his  land  as  was  taken  by  the  order.— Peo^ 
V.  Board  of  Trustees  of  Havwstraw,  (8np.)  a) 
N.  Y.  S.  7. 

8.  An  order  of  village  trustees  laying  out  a 
road  is  sufficient  where  the  center  line  of  the 
road  is  accurately  given,  and  the  width  is  sped- 
fled  aa  25  feet  on  each  side  of  such  line.— People 
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T.  Board  of  nrtuteet  d  HtTcntimw^  (Bop.)  20 

N.  r.  H.  7, 

Defects. 

4.  In  an  action  against  a  town  for  injuries 
caused  br  «  defect  in  a  highway,  which  defect 
exteted  for  neariy  a  month  before  plaintiiTB 
lojary.  and  which  the  commlBsionera  of  high- 
way* failed  to  discoTer  on  several  trips  of  in- 
•pection  over  the  road  during  that  period,  a 
findinc  that  such  defect  was  due  to  the  connnis- 
i^nws '  omisdon  ie  warranted.-- PettingiU  v. 
Town  of  Olean,  (Sop.)  20  N.  Y.  8.  367. 

5.  In  an  action  against  a  town  for  injnries 
caused  hy  a  defect  in  a  highway,  where  plaia- 
tiff  was  riding  with  another,  at  the  latter  s  re- 
quest, in  the  usual  way  of  an  invited  guest,  and 
was  in  no  way  negtlirent,  there  is  no  error  in 
Tefnilng  to  charge  "that  if  any  want  of  care 
or  neglect  on  the  part  of  plaintiff  appeared,  he 
cannot  recover."-— PetttngiU  r.  Town  of  Olean, 
(Sup.)  20  N.  Y.  S.  3«7. 

Title  to  the  fee. 

In  an  action  to  restrain  defendant  from 
destroying  a  well  which  Is  in  the  street  on 
which  duendant's  lot  abnt&  the  evidence  dis- 
closed that  defendant's  lot  is  described  In  the 
title  deeds  as  boonded  on  the  "north  by  the 
aouth  bonnda"  of  the  street;  that  In  1800  a 
turnpike  company  was  antfaOTlied  to  "acquire 
and  hold  to  itself  and  sucoessors,  forever, 
lands"  for  Its  road;  that  such  company  oecu- 
pied  the  street  in  question  until  it  was  tiimed 
over  to  a  planlc  road  company;"  that  Laws 
1864^  c  67,  provided  that,  if  the  plank  road 
company  should  abandon  its  road,  the  property 
should  become  the  property  of  the  town;  that 
neither  the  turnpike  companv  nor  the  plank 
road  company  have  occupied  the  street  for 
more  than  20  years,  but  that  the  same  has  been 
under  the  care  and  control  of  the  villaRe. 
BM,  that  the  fee  of  the  street  Is  In  the  public, 
and  defendant  bos  no  right  to  destroy  the  welL 
— Hoas  T.  Pierce,  (Sup.)  20  K.  T.  8.  224. 

HOMIOIDB. 

Justifloatlon — Satablishmeot. 

An  iostmetlon  requiring  a  juatiflcatlon 
of  homidde  to  be  establlsiied  b^ond  a  reason- 
able doubt  is  erroneoas,  nor  Is  the  error  cured 
by  a  correct  instructloa  elsewhere  In  the 
<£arge.— People  v.  EUll,  (Sup.)  20  N.  Y.  &  187. 

HOBSB  Ain>  8TBKET  UAIL- 

ROAI38. 

TJahillty  for  false  srrest  by  servants,  see  "Mas- 
ter Slid  Servant,"  10. 
Ual'ility   for   personal  InJnries,   see  **Ne|^- 

gence,"  10. 

Wlllfal  obBtructioii. 

1.  In  an  action  against  a  street*ral1road 
company  for  false  Imprisonment,  the  evidence 
showed  that  plaintifl,  under  a  permit  issued  by 
the  commissioner  of  public  works,  excavated 
the  street  and  defoidaut's  roadbed  at  a  certain 
place  in  order  to  repair  sewer  connections,  and 
that  the  temporary  interference  with  the  pas- 
sage of  defendant's  cars  was  unav<ddable.  Held, 
that  there  was  no  willfuL  obstruction  of  defend- 


ant's railway,  in  violation  of  Laws  1881,  c  67i 

k426.— Kolzemr.  Broadwar  AScmnOi  An 
Co..  (Com.  PL  N.  Y.)  20  N.  X  &  TOa 

ZJabillty  for  negUgenoe. 

8.  Where,  in  an  action  for  Injuries  soitxicf 

being  ron  over  by  a  street  car,  the  eridsH 
snows  no  negligence  on  the  part  of  tiie  dnra 
but  that  plaintiff  either  fell  down  on  dte  tndl 
and  had  time  to  get  out  of  the  way,  or  that  h 
Tin  into  the  horses  attached  to  It.  and  that  ib 
driver  tried  to  stop  the  car,  the  case  was  pnp^ 
eriy  dismissed.— Winterfeld  t.  Second  Are.  B,, 
Uo.,  (Sup.)  20  N.  Y,  S.  SOL 

S.  In  an  action  for  the  death  of  a  cMW  rcL 
over  by  a  street  car,  evidence  that  tbe  cu  wzi 
running  as  fast  as  12  miles  an  honr,— twioe  ti^ 
rate  slTowed  by  law;  tliat  the  drirer  nw  ttr 
child  35  feet  away,  and  neither  slackened 
nor  applied  the  brake;  and  that,  if  he  had  vf- 
plied  the  brake,  be  could  have  stopped  the  car 
b^ore  striking  the  child.— is  sufficient  proof  of 
defendant's  nei^igence.— Hnerzeler  r.  Cntnl  I 
Cross-Town  R.  Go,  (Oom.  Fl.  N.  T.)  30  N.  Y. 
S.  676. 

 Oontribntory  neicUgence.  ! 

4.  In  an  action  for  the  death  of  a  chCl 
evidence  that  the  child,  while  passing  over  the 
street  elsewhere  than  at  a  crossing,  heard  the 
cry  of  the  driver,  and  started  to  run.  but  tix  \ 
car  came  so  fast  that  the  h<Hne  and  ear  stmck 
her  1^  or  2  seconds  from  the  time  the  drirfr 
called  out  to  her,  ia  sufficient  to  exonerate  t*^r 
child  from  the  imputation  of  negUgsice.— Hu^ 
zeler  v.  Central  Cross-Town  R.  Co.,  (Com.  F. 
N  Y.)  20  N.  Y.  S.  376. 

s.  One  Is  not  necessarily  negligent  in  drif- 
iag  on  a  cable-car  company's  track,  as  tli« 
cable  company  has  not  exclosive,  but  ainiply  t 
paramount,  rii^t  to  use  the  track.  Flecker 
Btein  V.  Railroad  Co.,  11  N.  E.  951,  lOS  N.  t 
6S5,  followed.— Cambeis  t.  Third  At&  R.  Cc 
(Com.  PI.  N.  Y.)  20  N.  Y.  S.  633, 

ti.  In  an  action  for  personal  Injuries  ocn* 
sloned  by  the  negligence  of  defendant's  drive 
in  colUdlnK  with  plaintilf  on  a  street  nrossinc 
it  appeared  that  plaintifl  had  crossed  to  withm 
four  feet  of  the  curb;  that  defendants  horw. 
which  theretofore  had  been  gentle  and  manasf- 
able,  was  frightened  a  paasiog  elevated  rail- 
road train,  reared,  shied,  and  ooUided  with  and 
injured  plaintiff.  It  did  not  appear  that  ploiit- 
tiff  heard  the  driver's  warning,  or.  bearine  it. 
had  time  to  appreciate  the  direction  from  whidi 
danger  was  threatened,  and  to  deliberate  on  s 
means  of  escape.  Hela,  that  he  was  not  guiltr 
of  contributory  negligence,  as  he  was  lawfaOr 
OB  the  crossing,  ana  could  not  reasonably  aatitf 
pate  the  driver's  recklessness  in  not  oieckiog 
the  horse.— Van  Houteu  v.  FMsdunann,  (Com. 
PI.  N.  Y.)  20  N.  Y.  S.  643. 

Evidence. 

7.  Proof  that  a  car  answering  the  descrip- 
tion given  by  the  plaintiff,  who  allesea  inJurT 
by  a  defective  brake  step,  was  present  at  tbe 
place  aud  time  of  the  alleged  iojurr,  and  had 
nd  brake  step,  does  not  bar  recoveir.  when  tbe 
only  proof  of  the  car's  ideoUty  la  the  eoc- 
dnctors  report,  to  the  accuracy  of  which  Bo- 
ther he  nor  the  baggage  master  Is  willing  to 
swear.— Van  Tassel  v.  New  York,  I*.  £.  &  W. 
B.  Oo..  (Com.  PI.  N.  Y.)  20  N.  T.  8.  TOa 
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8.  In  an  action  againrt  a  cable-car  com* 
ir  for  inJorlM  to  plaintilfi  wasoQ,  a  verdict 
plaintU!  will  not  be  set  aside  on  appeal, 
ere  the  evidence  was  con&icUng  aa  to  wneth- 
or  not  plaintiff  was  ne^lsent.  and  as  to 
ether  the  wagon  was  tqiset  or  being  stnick 
the  car,  or  too  shhrp  a  tarn  of  the  wajron 
of  defendant's  track,  in  which  plaintiff 
B  driTiiw.— Gambeis  t.  Third  Ave.  K.  Co., 
tm.  Pirw.  T.J  20  N.  T.  a  633. 

Plaintiff,  m  crossing  the  street,  was  pass- 
behind  defendant's  street  car,  which  had 
M»ed  on  an  np  grade  to  let  a  passenger  off, 
en  the  driver  released  the  brakes,  and  the 
'  gravitated  backwards,  and  injured  plaintiff, 
one  was  on  or  near  the  rear  platform  to  can- 
1  plaintiff  against  crossing  near  the  car. 
Id,  that  it  was  erm  to  grant  a  aonsnlt,  slnoe 
.  }uT7  might  hare  condaded  that  the  driver 
ild  have  started  the  car  without  any  retro- 
Lde  movement,  or  that  ordinary  care  required 
a  to  cantiixi  pmiaw  in  the  way  of  probaUe 
HIT.  IWsnhmr,  J»  dlasentiiu,— Lundr  t.  Seo- 
i  ATc  KTOfc;  (cSotTK  M?  T.)  20N.  T.  8. 

Btrnotiona. 

10.  In  an  action  against  a  street-railroad 
npaiv  to  recover  fOr  injories  alleged  to  h&TS 
tn  caused  bj  the  nedigenee  of  the  driver  of 
car  on  which  plalnnff  vras  ft  passenger,  Ita 
ndling  the  brake  and  In  driving,  whereby  the 
r  unstained  a  shock,  and  pl^ntiff  was  thrown 
srefrom  and  inint«d,  hiU,  that  a  charge 
lich  took  away  from  Uie  ^nry  the  gaestlon  of 
lether  the  driver  was  negligent  after  plaintiff 
IS  thrown  from  the  car  was  proper,  nnce  the 
mplainf  raised  no  Bn<^  qaestion.— Crooks  v. 
icond  Are.  B.  Co.,  (Bop.)  20  N.  T.  S.  813. 

KOSBAND  AKT>  WIFE. 

e,  also,  "DiToroe;"  "Dower;"  "Marriage." 
•mnptency  to  testU^  igalnBt  ewsh  other,  see 
"Witness,"  1.  2. 

ildits  of  aurnror,  see  "Descent  and  Distribn- 
Son,"  1. 

lability  tor  roppUes  Airnished  wife. 

1.  Where  a  husband  and  wife  are  living 
art,  and  a  tradesman  furnishes  her  with  sup- 
ies,  and  seeks  to  eha^  the  fatmbaod  with  the 
me,  he  mnst  show  that  the  snpplles  were  nec- 
■aries.  and  that,  because  of  the  Inadequacy 
the  husband's  provleion,  they  were  actually 
quired  for  the  wife's  support,  considering  his 
esns  and  her  station  m  the  oommnnitjr.— 
loomingdale  v.  Brinekeitioff,  (Com.  PL  N.  Y.) 
I  N.  Y  B.  86& 

Tork  done  on  husba&d's  oredft— Ida- 

bility  of  wife. 

AVliere  a  painter  decorates  a  flat  oc- 
ipied  by  a  married  woman,  at  her  request, 
kd  tabes  a  note  of  her  husband  for  the  debt, 
id  reduces  It  to  a  Judgment,  the  wife  can- 
it  afterwards  be  held  for  the  debt,  as  credit 
u  not  given  to  her. — Lunar  v.  SwayiOk  (Ctty 
t.  K.  Y.)  20  N.  Y.  S.  886. 

Unries  to  wife — Action  by  huiband. 

8.  In  a  suit  by  a  husband  for  personal  in- 
iries  to  litt  wife,  hrou^t  since  the  act  of 
160,  providing  that  earnings  ot  any  married 


woman  from  her  labor  thaU  be  her  sole  and 
separate  property,  he  can  recover  only  for 
the  loss  of  her  society  and  for  loss  of  sach 
domestie  services  as  are  usnally  perfbrmed  bj 
a  wife  in  the  household  of  her  husband,  luiT- 
Ing  regard  to  their  surroundings  and  condition 
in  Ufey  but  for  loss  of  her  earalng  power  over 
and  above  such  services  an  action  can  be  main- 
tained only  by  the  vrif  e,  vrithont  r^ard  to  wheth- 
er such  earning  power  is  expendealn  service  to 
her  husband  or  to  uiother.-HU>Ddoa  v.  Cunningi- 
haa,  (Qtj  Ot  N.  ST)  20  N.  YT  8.  882. 

Of  jjoTf  see  "Jut.**  1. 

ZmprovementB. 

Uabfllty  for  ousts  at,  see  "Bstatea.** 

Imputed  NegUgenoe. 
See  *VecUgeiice." 

Of  sherifb. 

Code  (3vil  Proc.  {  1421,  authorizing  tiie 
substitution  of  indemnitors  in  place  of  the  Bher- 
Uf,  was  hitended  for  his  protection,  and  au  ap- 
plication therefor  by  him  may  be  wanted  with- 
ont  reqtiiring  him  to  furnish  additional  security 
to  answer  the  final  result  of  the  Utigation. 
tfaou^  such  security  might  have  been  required 
of  the  indemnitors  if  they  had  made  the  appH' 
cation.— Fleig  Gorman,  (City  Ct.  N.  Y.)  20  N. 
Y.  S.  SIS. 

Indictment  and  Infionnatlon. 

Description  of  moneys,  see  "Embeszlement.'* 

Indorsement. 

Of  notes  and  drafts,  see  "Negotiable  InstnH 

ments,"  2-8. 

InfiEuioy. 

Contribute^  negligence  of  Infant,  see  "Negli- 

gence,"  7,  8. 
Ezcpption  from  statute  ot  limitations,  see  "Lim* 

itation  of  Actiwis,"  8. 

mjJSNcnoN. 

Against  blasting,  see  "Ne^igence,"  8. 

 consolidation  of  corporations,  see  "Oorpora- 

tiona."  3,  4. 

 discrimination      carrier,  see  "GarrienL**  0, 

 operation  of  elevated  railroads,  see  "Smt- 

nent  Domain,"  10-26. 

- —  sale  for  assessmenta,  see  "Munic^el  Corpo- 
rations," 27. 

—  Ticdation  of  trade-mark,  see  "Tttui^-MarkM 
and  Trade-Names/'  1.  2. 

Pendente  lite,  see  ''Nuisance'* 

Jnriadiotion. 

1.  A  court  of  equity  has  Jurisdiction  to  re- 
strain a  dty  from  constructing  a  sewer  in  the 
street  which  would  drain  a  fish  pond  situated  od 
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tb»  abnttbu:  lot— Ambrow  r.  Clt7  of  Buffalo, 
(Super.  BoE)  20  N.  Y.  S.  129. 

Jnrisdiotion  —  Determinatloii  of  title  to 
offioe. 

2.  A  suit  to  restndn  a  elidmant  of  a  mtinio- 
Ipal  office  from  attempting  to  ezerclae  Ita  powen 
and  duties  cannot  be  maintaiDedt  as  the  ques- 
tion of  title  to  such  office  is  inrolTed,  and  can 
only  be  tried  In  an  action  of  quo  warranto 
brought  by  the  people.  Morria  t.  Whelas,  11 
Abb.  N.  O.  64,  followed.— Johnston  t.  Oaraide, 
(Sup.)  20  N.  Y.  S.  327. 

Bights  enforced  and  wrongs  prevented. 

8.  Injunetiott  wOl  not  Ua  to  testndn  the 
prosecntioD  of  an  action  begun  in  another  coun- 
ty in  which  plalntUTs  predecessors  In  title  inter- 
vened and  answered,  and  to  which  he  was  made 
a^]^^.— Cheney  t.  Schuyler,  (Sup.)  20  N.  Y. 

4.  Where  plaintiff  and  others  have,  for 
more  than  20  years,  used  a  well  located  in  a 
street,  the  fee  of  which  is  In  the  public,  and 
have  contributed  towards  the  maintenance  of 
a  pump  and  repairs  of  the  well,  defendant, 
who  has  no  ioterest  therein  except  in  its  use 
with  the  public,  will  be  restrained  from  destroy- 
ing the  pump,  and  oonTerting  all  the  water  to 
his  prlTate  tuw.— Hoag  T.  »erce.  (Sap.)  20  N. 
Y.  8.  224. 

5.  Injunction  will  Ue  to  restrain  former 
confidential  employes,  and  others  engaged  with 
them,  from  dirulgtng  or  using  trade  secrets  oc 
InTentloaa,  whtdi  were  imparted  to  or  invented 

such  employes  In  the  coarse  of  their  emplor- 
ment,  where  th^'  had  agreed  to  assign  to  thor 
araployer  all  the  improrements  which  thej 
might  make  In  the  line  of  his  business  while 
they  were  in  his  employ.  —  Eastman  Clo.  t. 
Edchenbach,  (Sup.)  20 1^.  Y.  S.  110. 

6.  Where  plaintiffs  .recoTered  judgment  In 
replevin  far  the  possession  only  of  a  q>edfic 
chattel,  and  execution  was  issued  and  returned 
without  obtaining  such  possession,  they  are  en- 
titled to  a  mandatory  mjunctioD,  directing  de- 
fendant to  deliver  8u<di  properts'  to  them  or  to 
toe^rit-gai^.  Gain,  (Sup.)  20  N.  Y.  &  46. 

7.  When  Ihe  vwifled  complaint  and  the  af- 
fidavit of  one  of  the  plaintiffs  In  an  action  to 
have  defendant's  election  as  trustee  of  a  cor- 
poration declared  Illegal  and  void,  and  for  lo- 
junctive  r^ef,  allege  that  plaintiffs  are  trustees 
OB  Jure  and  de  facto  <rf  such  corporation,  in 
quiet  and  peaceable  possesdon  of  the  corporate 
proper^  and  the  management  of  Its  business, 
ana  that  defendants  are  about  to  take  such 
property  and  business  from  them  by  force,  on 
the  ground  that  such  defendants  were  trustees 
de  jure,  a  proper  case  is  presented  for  an  injunc* 
tioD  restramlng  such  defnidants  from  acting  as 
trastees  of  the  corporation. — Clandmino  t.  Mam, 
(Com.  PI.  N.  Y.)  20  N.  Y.  S.  702. 

8.  (3ode  CtvU  Proc.  9  SOU,  provides  that 
where  a  Judgment,  confessed  before  a  jastice 
of  the  peace,  is  for  a  sum  exceeding  S60,  an 
affidavit  must  be  ffled,  alleging  that  tne  con- 
fession was  not  made  "or  taken"  with  intent 
to  defraud  any  creditor.  Hdd  that,  thoud^  the 
omission  from  the  affidavit  of  the  words  "or 
taken"  may  render  such  a  omfessioD  void  as 
to  every  one  except  a  purchaser  in  good  faith 
of  pn^ertr  therenndar  and  defendant  maUnf 


the  confesdon,  still  a  constable  Is 
where  he  makes  a  levy  under  an  eisnj 
regular  on  its  face,  and  laaoed  by  ^  j 
in  virtue  of  such  aj*>dgiMDt. — Croose  v.  U 
son,  (Sup.)  20  N.  Y;  8.  177. 

9.  In  an  action  a  savings  hank 
a  depositor,  alleged  asrignees  m  the  d^yos: 
and  P.,  who  claimed  that  the  drpoatcr  r 
the  money  deposited  from  him,  the 
made  affidavit  that  he  assigned  the  dep«' 
the  defendants  claiming  as  assignees:  tk' 
charge  of  larceny  by  P.  agaiast  the  dnos 
was  dismissed  by  the  grand  jury:  and  ih: 
had  not  assotea  his  right  to  the  d«[ne: 
process  of  law.  Hdd,  that  plaintiff  wat  D'  '■  ^ 
titled  to  an  injunction  to  restrain  such  msrt* 
from  prosecuting  an  action  at  law  to  ire^ 
the  mon^  dq>orfted,  iinee  defenSaMM  trt 
not  be  required  to  interplead  as  adrerse  du 
ants.— German  Sav.  Bank  v.  Friend.  &r.t 
N.  Y.)  20  N.  Y.  S.  434. 

10.  On  the  hearing  of  an  order  to  sbtnr  r*W 
why  such  injunction  should  not  be  cas&.A 
pendente  lite,  a  motion  to  continne  the  m3>  ki 
properly  denied,  and  the  injonction  propel; 
staved,  where  it  appears  that  for  a  yw  p» 
ceding  the  application  for  snch  injunctii^ 
iriaintifl  on  whose  affidavit  the  same  wss  fn::-i 
ed  had  been  enjtdned  from  taking  possewo  <~ 
or  In  any  way  mterfeiing  with,  the  proper:? 
business  of  sudi  coipoiaaon;  uiat  nntU  tbec^t' 
of  the  application,  defendants  bad  bees  is  i  - 
tntemipted  possemon  of  the  corporate  pr(9-^: 
and  hnsioess;  that  before  bnsineas  boun  :i 
such  day  plain  tiffs,  during  the  abeotoe  of  4^, 
fendant%  Koke  into  the  company's  ofSee.  n  j 
assnmea  custody  and  control  of  the  coapc't 
books,  papers,  and  property,  —  Cisnrimina  t 
Man,  (Cfcm,  PI.  N.  Y.l  20  N.  Y.  S.  702. 

 Compelling  jookey  olnb  to  aUov 

horse  to  race. 

11.  rfae  «cecntlTe  cmnnilttee,  appi^ted  ui  * 
the  rules  of  a  jockey  dnb  to  aetde  dinuttd  w-:^ 
that  may  arise,  are  the  final  arUttrs  Ea  res>'^ ' 
the  rights  of  horses  to  enter  any  of  tbe  ck^i' 
races,  and  the  decision  of  snch  committee  vill 
be  disturbed  by  the  courU  except  for  plain 

of  power.— Corrigan  t.  Ooaer  Idaiid  JedtfyQ- 
(Siver.  N.  Y.)  30  N.  Y.  8.  &t. 
 Preventing  blasting. 

12.  Defendants,  owning  a  lot  adjeiidng  pli^ 
tiff's,  made  a  contract  with  a  third  penoa  t«  a- 
cavate  rock  on  thrar  lot  that  formed  part  of^* 
stratum  on  whidi  plaintifrs  house  rested.  Tw 
rock  could  not  be  bmsted  witiiout  injury  n  t4i^ 
tiff's  building.  Betd,  that  defoidanta  mijdii  ^ 
enjoined  from  continuing  the  excavation  br  V^^- 
ing.— Brennaa  Sdireinei^  (Soper.  N.  Y.)  -^^ 
YTS.  130,  28  Abb.  N.  0.  4ftL 

Svldenoe. 

18.  In  an  action  by  a  judgment  atSiir 
against  the  debtor  to  restrain  tne  transfer 
promissory  notes,  an  Injonction  pcndette 
wHI  not  be  granted  where  It  Is  not  shorn  tia' 
the  Indorsee  was  Insolvrat,  and  the  faxts  f^* 
sen  ted  do  not  necessarily  tend  to  the  condoi*?: 
of  the  frandolent  Intent  of  defendantL— OkeT'* 
V.  Biker,  (Sup.)  20  N.  Y.  S.  57a 

14.  In  an  action  by  a  miH  owner  Mfic£ 
the  commissi  oner  of  midways  for  dsnaft* 
caused  by  a  culvert  latdy  moud,  and  tat « 
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icdoQ  to  restTEhi  d^endaat  from  malntaln- 
tbe  culvert  &■  constrneted,  tiie  qneitlon  U 
hether  the  new  culrat  was  ao  conttracted 

0  impair  plaintiff's  power,  br  eatuiiv  tbe 
ira  therein  to  set  back  lu  the  taUraoa  upon 
water  -wheel,  was  one  of  fact  for  the  ref' 
:  and  there  bein^  a  conflict  of  evidence,  and 
Sndine  being  for  defendant,  and  not  against 
w^nt  of  eridencfc  plaintilTa  Injunction 

^  B^laS.  ^*  '""^  (SvP')  ^ 

otlce. 

IS.  Where  an  Injtmctloii  to  restrain  Inter- 
nee with  plaintifiB,  as  officers  of  a  corpora- 
,  was  granted  on  their  false  affidavits  that 
T  were  the  officers  de  facto  and  de  Jnre,  and 

1  ther  were  in  peaceable  possession  of  the 
borate  pn^wrtr,  It  was  not  error  ftv  the 
rt,  on  mscorering  the  faUtr  of  these  state- 
lU,  to  appoint  an  officer  of  the  court  cus- 
an  of  the  conipoio^'B  office  and  property,  and 
direct  him  to  dtifver  them  to  defendants.— 
iicindno  r.  Man.  (Com.  PL  M.  Y.)  20  N.  T. 
r02. 

iBolntion. 

IS.  On  a  motion  to  dissolve  an  Injanction 
deote  lite,  where  it  appears  that  but  for  the 
iDction  the  relief  sought  hj  the  action  would 
lost,  and  it  does  not  clearly  appear  that 
intirr  is  not  entitled  to  such  reUef,  tne  motion 
luld  he  denied.— Hart  v.  Ogdensburg  &  L.  O. 
Co.,  (Sup.)20N.  T.  S.9ia 

Bmlssal. 

IT.  Code  Civil  Proc  {  1281,  provides  that 
injunction  shall  not  be  granted  in  a  contro* 
rvj  submitted  on  an  agreed  statement  of 
without  process,  under  section  12T9. 
U  that,  in  a  controversy  so  submitted,  where 

injunction  is  sought  to  restrain  defendant 
m  continuing  business  in  the  alleged  unlaw- 
1  manner,  and  to  recover  a  penalty  for  a  vio- 
iou  of  law,  the  proceeding  as  to  the  injunc- 
n  will  be  dismissed,  bat  retained  for  dis- 
rition  KB  to  the  penalty.— PeoiAe  v.  Bing^- 
mtOQ  l^urt  Ga.  (dup.)  20  N.  T.  B.  17Sl 


•  "BstoppeL" 


In  Pais. 


see 


DTSANITT. 

r  trustee,  who  may  foreclose  mortgage, 
IMortgages,"  6. 
roDgful  design  of  insane  person^  see  "Insur- 
ance," 4. 

emoval  of  insane  paupers  to  asylums. 

taws  1890.  c.  lis,  having  provided  that 
e  expense  of  removing  insane  paupers  to  asy- 
Du  beyond  the  limits  of  thdr  districts  sliall 
I  paid  by  the  treasurer  of  the  state  when  the 
Hi  therefor  have  been  approved  by  the  stiCte 
mmlhslon  fn  lunacy,  the  superintendents  of 
«  poor  cannot  r«Fiue  to  remove  such  insane 
>nppTs  to  Uie  asylum  on  the  ground  tliat  funds 
iTe  not  been  furnished  them  in  advance  for 
»  psyment  of  such  e^enses.  —  Peotde  v. 
nmiitotdents  <d  tin  Vox  of  Queens  Cmmtr* 


Inwdvenoy. 

See  **Asslgnment  for  Benefit  of  OreditMs;*' 
"Bankruptcy;"  "Fraudulent  Conveyances." 

Of  savings  bank,  see  "Banks  and  Banking,"  4. 

Of  third  person,  as  ground  for  repudiating  nov&< 
Ikn.  see  "Novation,"  2. 

Inspectors. 

Of  daetlott%  see  "Electloai  and  Voters,'*  8,  4. 

ZnBtmotlonB* 

See  •TWal,"  U-20. 

In  criminal  cases,  see  "Criminal  taw,"  IS,  14. 

UraUBANOB. 

See,  also,  "Sbrlne  Insnrance.** 

iBSuanoe  of  policies  to  mortgagor  and 
mortgagee — Construotion  as  one  pol- 
icy. 

1.  D^endant  insurance  company  Issued  two 
policies  the  same  day  to  the  owner  of  certain 
premises,  the  first  policy  being  for  $1,250,  and 
the  second  for  $750;  the  second  polii^  provid' 
ing  that  the  loss,  if  any,  was  to  be  pud  to  the 
mortgagee  of  the  premises.  ffeU^  uiat  the  is* 
suing  of  the  two  policies  at  the  same  time  con- 
stituted but  one  transaction,  the  result  bting 
the  same  as  though  a  single  poller  had  been 
issued  for  $2,000,  by  the  terms  of  which  the 
loss,  to  the  extent  of  $760,  should  be  payable 
to  uie  mortgagee,  and  consequently  defendant 
could  not  lumtain  that  it  was  liable  to  the 
mortgagee  for  only  that  proportion  which  the 
amount  of  her  policy  bore  to  the  whole  amount 
luBured,  thus  claiming  contributi<Hl  from  Itself. 
—Crow  V.  Greenwich  Ins.  Co.,  (Sup.)  20  N.  Y. 
S.  753. 

Assignment  of  policy. 

2.  A  policy  issued  by  an  assessment  life 
Insnrance  company  may  be  assigned  on  the 
company's  refusal  to  pay,  or  furnish  bianl:?<, 
as  required  by  the  iwlicy,  with  which  to  malt* 
liFOof  of  loss,  nothing  in  the  poUev  prohibitiDg 
such  ssfligument — Meaidisr  T.  Kin  Union. 
(Sup.)  25n.  Y.  &  2477^ 

Application — Failure  to  dlaoloae  chattel 
mortgage. 
8.  The  f^ure  of  the  insured  to  disclose  the 
existence  of  a  chattel  mortgage  on  the  fixtures 
did  not  amount  to  concealment  where  there 
waa  no  evidence  that  the  application  for  insar- 
ance  required  liens  or  incumbrances  to  be 
stated,  and  that  &e  insurer  desired  informa- 
tion, and  inquired  of  the  insured  concerning 
such  matters  oefore  the  issuance  of  the  policy. 
—American  Artistic  Gk>ld  Stanqting  Co.  T. 
Olens  Foils  Ini.  Co..  (Com.  PL  N.  Y.f  20  N.  Y. 
S.  646. 

Ck>nditionB  of  policy. 

4.  An  insane  person  cannot  be  held,  in  set- 
ting fire  to  his  propert}\  to  have  had  stich  a 
fraudulent  or  wrongful  design  as  to  defeat  tlie 
iuBuranoe  thereon,  thou^  hu  estate  may  after* 
wards  be  called  upon  to  respond  for  the  sot.— 
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D'Aatremont  t.  Fire  Ass'n  of  Fhlladelpliln, 
(Sop.)  20  N.  T.  S.  S44. 

5.  The  provision  in  a  poHcr  that  Its  TaUd- 
hy  shall  depend  on  the  "oncoadiUonal  and 
■ole"  own^soip  of  the  property  by  the  insured 
refers  only  to  the  quality  of  the  insured's  title, 
and  the  policy  is  not  vitiated  by  the  existence 
of  a  chattel  mortgage  on  the  pn^r^  insured. 
—American  Artistic  Gold  Stamping  Co.  v. 
Glens  Falls  Ins.  Co.,  (Com.  PI.  N.  ¥.)  20  N.  T. 
8.  646. 

6.  A  policy  which  was  Issued  for  one  en- 
tire premium,  and  in  wliich  the  risk  was  dis- 
tributed by  Uniting  It  to  fSOO  on  a  stock  of 
goods  and  $500  on  flxtares,  provided  that  the 
^'entire  policy  shall  be  void  if  the  subject  of  in- 
surance oe  personal  property,  and  be  or  become 
incumbered  by  a  chattel  mortgage."  HeU, 
that  the  policy  was  invalidated  as  to  the  fix- 
tures by  the  existence  of  a  chattel  mortgage  on 
them,  but  remained  in  effect  with  respect  to  the 
stock  of  goods.  Merrill  v.  Insurance  Co.,  73 
N.  T.  45^  followed.— American  Artiatlc  QoiA 
Stamping  C^o.  v.  Glens  Falls  Ina.  Ca,  (Com.  PI. 
N.  Y.)  20  N.  Y.  S.  646. 

7.  Several  insurance  policies,  which  were 
made  payable  to  the  mortgagee  of  the  insured 
property  as  liis  interest  mlffht  appear,  placed 
the  limit  of  Inraranoe  on  the  prcmerty  at  flO.- 
000,  and  each  provided  that  the  fnanrer  should 
not  be  liable  for  a  ^eater  proportion  of  any  loss 
than  the  amount  insured  should  bear  to  the 
whole  insotance  thereon,  whether  ralid  or  not, 
but  that  the  insurance,  as  to  the  Interest  of  the 
mortgagee,  "shall  not  be  iDTalldated  by  any 
act  or  newest  of  the  mortgagor  or  ownar.^ 
BM  that,  where  the  owner  afterwards  obtained 
additional  insurance  In  violation  of  the  limit 
thus  fixed,  In  which  the  mortgagee  had  no  In- 
terest, in  determining  the  proportion  which 
each  company  should  par  the  mortgagee,  the 
amount  of  such  additional  Insurance  should  not 
be  considered. — Eddy  v.  London  Assnr.  Corp., 
(Sup.)  20  N.  Y.  S.  216;  Same  v.  Liberty  Ins. 
Co.  of  New  York  City,  Id. ;  Same  t.  Fire  Ass'n 
of  Philadelphia,  Id.;  Same  v.  Phenix  Ins.  Co. 
of  Hartford,  Id.j  Same  v.  Westchester  Fire 
Ina.  Co.  of  New  York,  Td.;  Same  v.  Nrw  York 
Bowery  Fire  Ins.  Co.,  Id.;  Same  t.  WUUams- 
burgh  City  Fire  Ins.  Co.,  Id.;  Same  t.  Fire 
Ina  Ass'n  of  London,  Id. 

S.  A  mortgage  clause  In  an  Insurance  pol- 
icy provided  that  whenever  the  insurer  should 
pay  the  mortgagee  any  sum  for  loss,  and  should 
claim  that  as  to  the  mortgagor  no  liability 
therefor  existed,  the  insurer  should,  to  the  ex- 
tent of  such  payment,  be  subrogated  to  all  the 
rights  of  the  mortgagee  under  all  securities 
h^d  as  collateral  to  the  mortgage  debt,  but 
that  no  subrogation  should  Impair  tlie  rij^ts  of 
the  mortgagee  to  recover  the  full  amount  of 
his  claim.  Bdd  that,  where  foreclosure  pro- 
ceedings were  commenced  before  the  loss,  the 
mortgagee  was  entitled  to  proceed  therewith, 
and  apply  the  proceeds  of  the  sale  on  the  -mort- 
gage debt;  and,  there  remaining  due  on  the 
debt  a  deficiency  of  more  than  the  amount  of 
insurance,  the  insurer  Is  not  entitled  to  sub- 
rogation.—Elddy  V.  London  Assnr.  Corp.  (Sup.) 
20  N.  Y.  S.  216;  Same  v,  Llbei^  Ins.  Ga  of 
New  York  City,  Id.;  Same  Fire  Ass'n  of 
Phlladdphia,  Id.;  Same  t.  Phenix  Ids.  Go.  of 
Bartdnn,  Id.;  Sane  t.  Wastdtestsr  Bin  Ens. 


Oo. 

Bowery_ 
burgh 
Ins. 

Award  of  ftpprslaers. 

9.  Where  appraisers  of  property  dssttH 
by  fire  have  maoe  an  sward,  and  it  bu  .m 
approved  by  the  assured,  in  the  absence  rf  n 
agreement  therefor,  the  appraisers  cannot  ifat 
wards  malce  an  additional  award.— Elir  i 
London  Assur.  Corp.,  ^np.)  20  N.  Y.  &  TA 
Same  v.  liberty  lus.  Co.  of  New  York  i.'.- 
Id.;  Same  v.  Fire  Ass'n  of  Philadelphit.  1.. 
Same  v.  Phenix  Ins.  Go.  of  Haitiurl  t- 
Same  v.  Westchester  Fire  Ins.  Co.  of 
York,  Id.;  Same  v.  New  York  Bowm  Ti 
Ins.  Co.,  Id.;  Same  v.  Williamsbai^ 
Fire  Ins.  Co.,  Id.;  Sanw  r.  Stre  Ins.  Am's  a 
London,  Id. 

AotloD  <m  Ufb  policy— Evidence. 

10.  In  an  action  on  a  life  Insoranoe  pc^ 

the  defendant  claimed  that  ft  was  void  btc^-.i 
of  false  representations  aa  to  age  of  ins^jM 
and  offered  evidence  of  the  record  of  bsri-^ 
of  a  granddaughter  of  the  Insnred  to  prore  -bi 
the  Insured  must  have  been  much  older  u. 
stated.  Beld,  that  the  evldenco  was  ptip>:i 
rejectedt  as  the  record  of  a  b^dam  can  odr  * 
evidence  of  the  fact  of  baptism  and  of  its 
— McGuirk  V.  Mutual  Ben.  life  Co.  of  HiH 
ford,  (Sup.)  20  N.  Y.  8.  90& 
  Question  for  jury. 

11.  In  an  action  on  a  policy  of  fire  Insnrua 
which  covered  direct  loss  by  Ugbtnlng  and  a 
duded  loss  by  windstorms,  It  appeared  tia 
ptaintifTs  bam  was  prostrated  In  a  windfu;H 
accompanied  by  Ughtntng  and,  while  there  «t 
no  ignition,  there  were  evidences  of  llie  pnscai 
of  heat  and  injury  Uriktnlng,  and  the  j:: 
awarded  plaintifl  $100.  BM,  that  tlie  qofrii 
how  much  of  the  Injury  was  caused  by  the 
and  how  much  by  the  lightning,  was  pecnliad 
for  the  Jury,  and  that  the  verdict  should  bi-i  1 
set  aside  as  inadequate.— Beakes  v.  Commeia 
Union  Aasnr.  Co.,  (Sup.)  20  N.  Y.  &  87. 
Powers  of  triuteee  of  mutnal  inanraiic 

oompany — PenBioning  president 
la.  Plaintiff  had  been  for  a  Ions  timt  cot 
nected  with  defendant,  a  mutual  life  lusuraK 
company,  and  for  a  number  of  years  had  bt-f 
Its  president.  At  the  meeting  of  the  bodr!  t 
trustees  at  which  he  tendered  his  resigciuj 
as  president  a  committee  of  the  trustees  re 
ommended  that  a  contract  be  entered  into  i 
the  company  to  pay  plaintifl,  after  his  resism 
tlon  took  effect,  t»,000  a  year  tor  life,  in  n 
ognltion  of  his  "long  and  devoted  service,"  an 
ms  future  usefulness  to  the  company.  At 
meeting  held  two  days  later,  plaintiff's  ra« 
nation  was  accepted,  and  the  vioe  presidei 
and  actuary  of  the  company  w«e  aothorixed  i 
execute  in  behalf  of  the  trustees  the  cootnc 
except  that  plaintiff's  compenaation  was  raiw 
to  9^7,600.  The  contract  recited  that,  wber 
as  plaJntifl  had  been  connected  with  def^ndai 
cooipany  about  84  years,  and  had  been  Isi^ 
instnuQontal  in  buOdlnff  it  iq»  to  its  higli  aUsi 
ing,  and  had  resigned  the  office  of  unsidta 
and  It  was  deemed  desirabto  in  the  iBtaeets  t 
the  company  that  it  retain  the  benefit  of  h 
experience,  It  was  mntii4r  acned  thit  phli 
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,  so  far  u  Ills  health  netmitted,  would 
re  the  company  in  an  aaTiaory  capacity, 
f!  its  officers  all  the  aid  in  his  power  to 
intain  and  extend  iti  buaines*  procpeiitr, 
1  not  beconM  an  officer  or  enter  uie  em^07 
any  other  Ufe  inanrance  companr,  in  return 
which  defendant  was  to  pay  nim  for  Ufe  the 
iiry  mentioned.  Betd,  that  the  contract  was 
d.  becanae  it  was  apparent  that  the  true 
isideration  for  th*  payment  of  the  annuity 
a  a  desire  of  the  trustees  to  compensate 
tntiff  for  past  services,  which  they  could  not 
br  any  sndi  agreement  as  the  one  in  quea- 
1.— Beers  T.  New  York  Life  Ids.  Co.,  (Sup.) 
N.  Y.  a  788. 

ituiU  benoflt  iiuaranoe — Notice  of  aa- 
lessmentB. 

18.  Where  a  life  inaorance  oompany,  kno^S 
:  interest  of  one  B.  In  a  policy,  agreed  to  Mts 
■  notice  of  asaessments  m  time  to  enable  ber 
pny,  and  prevent  a  lapse,  and  afterwards 
to  do  so,  it  could  not  (ignore  the  agreement, 
1  lapse  the  ppll(7  In  vltdation  thereof.— Keeler 
Xew  ToTfc  State  Mat.  Ben.  Ass'n,  (Sup.)  20 
Y.  S.  985. 

14.  In  an  action  on  a  Ufe  insurance  policy, 
iditioned  to  be  void  if  any  assessment  was  not 
id  within  30  days  from  notice  thereof,  and 
It  a  notice  bj  mail,  directed  to  assiired's  ad- 
Ma,  mm  appearing  on  defraduit's  boobs,  should 

deemed  a  legal  notice,  defendant  pleaded  for- 
ture  for  nonpayment  of  an  assessment.  S,, 
ardian  of  the  infant  benefidnry,  testified  that, 
ter  the  policy  was  issued,  she  and  assured  went 

defendant's  office,  and  requested  B.,  its  nuin- 
er,  to  address  notices  of  assessment  to  wit- 
ss,  wtiich  he  agreed  to  do;  that  thereafter, 
mi  July,  1885,  to  Sq>tember,  1SS7,  the  notices 
>re  sent  to  witness,  which  she  paid,  when  she 
irned  that  one  G.  had  paid  an  assessment  for 
snred:  that  she  ^en  told  defendant's  officert 
at  C.  had  no  ri^t  to  pay  the  assessments,  and 
St  something  was  wrong;  that  audi  officers 
ited  that  It  was  all  rIgbL  and  they  wo^d  not 
low  the  policy  to  lapse;  that  if  any  assessment 
IS  not  paid  th^  would  telegraph  her,  so  she 
nld  pay  it  in  time;  ttiat  no  notice  of  the  assess- 
ent,  the  nonpayment  of  which  defendant  dalm- 
1  to  operate  as  a  forfeltiu-e,  was  sent  to  her;  and 
nt  she  had  no  Imowledge  thereof  until  two  days 
ter  the  exfdration  of  the  time  limited  for  its 
■rnient.  when  defendant  tefosed  to  accept  the 
me.  Two  of  defendant's  officers  denied  mak- 
%  any  agreonent  to  send  the  notices  to  S..  and 
stified  that  in  September,  18S7,  assured  noti- 
id  them  to  send  flill  notices  to  him.  The  court 
[on-ed  the  Jury  to  determine  whether  assured 
itified  defendaint  in  September,  1SS7,  to  send 
le  notices  to  him,  and  charged  that,  if  they  so 
mnd.  plaintiff  coold  not  recover.  Beld  mat, 
ider  all  the  evidence,  the  ruling  was  proper, 
longh  the  testimony  of  defendant's  officers  as 
>  the  notice  ^ven  to  assured  was  not  contra- 
'Cted.—Keeler  v.  New  York  State  Mat.  Ben. 
n'n.  (Sup.)  20  N.  Y.  S.  935. 
—  Proof  of  loss. 

IS  Where  a  poU<7  ismed  hy  an  assessment 
U  insurance  company  provides  that  ''proob 
iDft  be  completed  on  blanks  furnished  by  the 
^on,"  the  refusal  to  furnish  blanks,  on  a»- 
Bcatlan,  on  the  gronnd  tiwt  flia  pi^cr  li  Totd 
Hasse  a  premium  has  not  been  pud,  wlU 


accuse  ^ore  to  make  proof  of  loss.— Mea^dier 
V.  life  Union,  (Sup.)  20  N.  Y.  B.  247. 

 Distribution  of  benefits. 

10.  Where  a  member  of  a  beuevolemt  aawMda- 
tum  at  Us  death  left,  liim  surviving,  a  irife,  and 
brothers  and  sisters,  but  no  children  or  parents, 
the  wife  is  not  excluded  from  participation  in  such 
cUstribution  by  a  by-taw  provi^ng  tiiat,  *^  case 
of  a  failure  of  or  Imperfect  designation,  thai  the 
smoont  shall  be  paid  to  the  legal  heirs  of  de- 
ceased memben,"  since  the  words  **l%al  heirs" 
must  be  ccmstnied  witli  xefersnoe  to  the  purposes 
of  the  assodiition,  and  are  intended  to  describe 
the  person  or  perswia  who  would  take  In  cose*  of 
^staey.— mish  r.  Walsh,  (Sop.)  20  N.  Y.  S. 

17.  Laws  1879L  e.  400,  SI  5-7.  Inccrporatinc 

a  mutual  benefit  association,  provide  that  the 
object  of  the  corporation  is  to  aid,  assist,  and 
relieve  members,  "or  their  families  in  case  of 
death,"  and  authorize  it  to  create  a  benefiriaiy 
fund  for  the  relief  of  members  "and  their  fam- 
ilies," wblch  may  be  set  apart  and  paid  over  "to 
the  &milies,  hdra,  or  representatives  of  de- 
ceased members,  or  to  such  person  or  persons  as 
sudi  deceased  members  may,  whUe  living,  have 
dlrecte^**  etc.  Hdd,  that  where  the  beneficiary 
named  in  a  certificate  of  suc^  association  dies 
Iwfore  the  member,  the  sum  dne  on  the  certifi- 
cate shonld  be  distributed  as  inteetate  property. 
-Walsh  T.  Walih,  (Sop-)  20  N.  T.  8.  AM. 

INTBSBBT. 

Liability  of  executors  for,  ne  "Exeeutom  and 

Administrators,"  IS,  19. 
 of  guardian,  see  ''Guardian  and  Ward."  2. 

On  interest  coupon. 

1.  An  Interest  conpon  detached  from  the 
bond  to  which  It  was  onglnally  attached,  and  of 
the  form;  "?17.B0.  The  town  •  •  •  will  pay 
to  bearer  •  •  •  on  the  [datej  bdng  six 
months'  interest  on  bond  No.  ^,*'^— bears  in- 
terest from  the  time  It  Is  payable;  snch  coupon 
partaking  largdy  of  the  character  of  commerdid 
paper,  being  a  promise  to  par  at  a  specified  time, 
and  therefore  negotiable  and  transferable  by  de- 
livery.—Williamsburrti  Sav.  Bank  t.  Town  of 
Solon,  (Sup.)  20  N.  Y.  S.  27. 

On  accepted  draft. 

8.  An  accfnted  draft  bears  interest  from 
the  time  of  delivery,  when  no  time  of  payment 
ia  stated  therein.— <3lark  t.  Lake  Ave.  Perma* 
nent  Sav.  ft  Loan  Ass'n,  (Sup.)  20  N.  Y.  8. 
363. 

mTJflKPTiE  AnTW. 

When  allowed. 

1.  A  savings  bonk  cannot  Interplead  an  ad- 
verse claimant  of  a  deposit  who  claims  by  title 
superior  to  that  of  the  depodtor,  where  such  ad- 
verse claimant  does  not  proceed  by  uroceas  of 
law  to  enforce  his  lii^ts.— Qmnan  Sav.  Bonk 
T.  Friend.  (Snper.  N.  yT)  20  N.  Y.  S.  434. 

2.  V/hae  several  pcaisons  dalm  mon«T  de- 
XKisited  in  a  savings  bank,  and  fbe  depositor 
makes  an  affidavit  that  he  aadgped  the  moner 
deposited  to  other  {Claimants,  tndi  dppodtor 
cannot  be  Impleaded  bir  the  bank  In  an  actltm 
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aealnat  advene  claimants.— Oemuui  Sar.  Bank 
T.  Friend,  (Super.  N.  Y.)  20  N.  Y.  S.  434. 

Interstate  Oommeroe. 

Taxation  of  ndlmad  eoDpaiij,  tea  *Ooiurtttii1ion- 
al  La.Wt*'  2. 

Intervention. 
Inter  Vivos, 

See  "Oifti,"  1. 

mroxicATiNa  uqxtobs. 

Sales  prohibited  near  oertain  balldings 
— Ueaflurement  of  d:Utanoe. 

The  atatnte  proTidine  that  under  certain 
drcamstances  no  person  snail  be  11  censed  to 
sell  lignor  in  any  ooilding  on  the  same  street 
and  within  200  feet  of  anr  building  occupied 
exdo^Tely  aa  a  church  or  schoolhouse,  states 
that  "the  measurements  shall  be  taken  between 
the  principal  entrances  of  the  buildings  used 
for  such  church  or  school  purposes  and  the 
place  for  which  an  application  for  a  license  has 
been  made."  HM,  that  tiie  piindpal  enhance 
to  the  saloon  or  room  Id  which  the  liquor  la  to 
be  sold  was  intended,  and  not  the  principal  en- 
trance to  the  building  in  which  the  saloon  is 
situated. — St.  Thomas  Church  t.  Board  of  Ex- 
cise of  Oltr  of  New  York,  (Sup.)  20  N.  Y.  8. 
iSSL 

Jockey  Olub. 

^  joch^  dnb  to  allow  horsa  to  xaee, 
innetlon,**  U. 

JUDOB. 

See,  also,  "Courts." 

False  return  to  writ  oif  certiorari,  see  *'OertIoTap 
ri,"  7. 

Speoial  jtidges. 

1.  The  temporary  absence  of  the  surrogate 
on  his  annual  Tacation,  learing  Instructions 
with  his  clerk  not  to  disclose  his  whereabouts, 
la  within  Code  Civil  Proc  69  2481,  2487,  which 
authorize  the  appointment  br  a  justice  of  the 
supreme  court  of  the  special  surrogate  or  the 

Secial  county  judge  to  perform  the  duties  of 
a  surrogate  when  he  Is  disaided  to  perform 
them  "br  reason  of  abaenoch  rickness,  or  lu- 
nacy."—re  Frye's  Estate,  ^up.)  20  N.  Y.  S. 
588. 

8.  Laws  1802,  c.  525,  which  provides  that 
the  surrogate  "may"  sign  decrees,  letters  testa- 
mentary, of  administration  and  guardianship, 
and  orders,  during  his  vacation,  wherever  he 
nugr  be  within  the  state,  is  penidssive  merely, 
and  doa  not  prerait  tiie  appointment  of  apro- 
visioual  snrrogate  under  Code  dvll  Iroc 
S§  2484,  2487,  when  the  surrogate  Is  not  easily 
accessible,  or  his  exact  whereabouts  Is  un- 
bnown^Li  re  Frye'a  SMate^  (Sup.)  ^  N.  Y.  a 
588. 


In.  replevin,  eee  "Replevin,"  2. 
lien,  see  "Mortgages,"  5. 
Not  warranted  by  pleadings.  In  aedon  Is  ■ 

aside  fraudulent  couTeymnoe^  see  Tntnlida 

Conveyaneea,"  5. 
Personal  jodgiooent  aninst  f^ndnlent  (nsti 

of  debtor,  see  "Frrnvdnlent  CMLTeyaneM,'  3. 
 for  aasessments,  see  "Mnnicmal  Carpon 

tIonB,"28.  1^  r- 

Reversal  of  order  for  dlscovray,  effect  npaa  wi 

■eqnent  MOUcatlon  for  AaooTCfr*  m*  ^Xm" 

SfT,  10. 

Validity. 

1.  A  domestie  judgment,  rendered  1? 
court  of  general  jurisdiction  against  a  readd 
who  has  not  been  served  with  process,  but  f  j 
whom  an  attorney  of  the  court  has  appftrH 
though  without  authority,  is  neiUier  imz:j 
nor  void;  but  a  party  ia  entitled  to  relief  «  *j 
an  unjust  Judgment  has  been  rendered  ksIjs 
him  by  the  appearance  of  an  noanlhoriwii  n 
t<Hiiey  if  he  seeks  relief  promptly  by  moa-c  i 
the  action,  though  resort  to  a  court  of  equE 
should  not  be  had  unless  specdal  drcomatii:.'^ 
render  it  necessarr.  —  City  oC  New  York 
Smith,  (Super.  N.  Y.)  20  N.  Y.  a  686. 

By  defatiit — Setting  aside. 

8.  An  order  of  arrest  was  Isaiied,  |290  v 
posited  in  lieu  of  bail,  and  default  jodfE^) 
taken  for  $897.16,  and  the  deporit  was  sp?  i^ 
to  the  execution,  the  default  waa  vacat»i  i 
special  term,  and  defendant  required  to  pi; 
$10  coBta,  and  plaintifF  to  return  the  money  i] 
ceived  on  execution,  Hdd,  that  plalntiS  shos] 
not  have  heea  required  to  refund  the  moMi 
but  the  judgment  should  stand  as  security  tml 
final  trial,  and  defendant  should  have  been  n 
quired  to  pay  plaintiff's  disbursements  in  tM 
tlon  to  the  coats.— Ketcham  t.  Elliott,  (Sup.)  7 
N.  Y.  S.  746.  1 

Bob  judicata. 

8.  A  judgment  in  an  action  on  a  msriw  70 
Uj  covering  the  owner's  loss  of  freight  ia  M 
dnstre,  in  a  snhsequent  action  between  '-i 
same  parties  on  a  policy  »Taing  the  loss  of  u 
vessel,  as  to  every  defense  open  and  tvtilit^ 
to  the  insure  in  the  first  action.  whetliK'  S 
tuaily  ■  lltUcated  or  not.— MdAnghlin  t.  Grei 
Western  iSw.  Co.,  (Com.  PI.  N.  Y.)  20  N.  V.I 
536.  ! 

4.  It  Is  no  defense  to  an  action  against 
Ucensee  to  recover  royaltiea  that,  prior  t* 
former  action  to  recover  royalties  previca* 
accrued,  the  patentee  was  given  a  verbal  3< 
tice  of  the  alleged  invalidity  of  the  patent  aa 
payment  of  royalties  waa  refused,  Its  invtliiil 
not  having  been  pleaded  in  such  prior  action ' 
Slcinner  v.  Walter  A  Wood  Mowing  ft  Beapts 
Mach.  Co..  (Sup.)  20  N.  Y.  3.  25L 

6.  lu  an  action  to  foreclose  a  mortgis^  < 
a  decedent.  In  which  his  wife  did  not  jwn.  :| 
latter  was  summoned,  but  did  not  appear.  \ 
that  acdmi  there  was  a  finding  that  vaiis  d 
cedent's  will  the  widow  was  entitled  to  a  u 
estate  in  the  mortgaged  premises,  in  addilira  I 
her  dower,  and  the  decree  of  foredosore  »J 
for  sale,  subject  to  her  dower.  Htid,  that  szi 
finding  did  not  oi>erate  in  her  favor  in  a  saM 
quent  salt  for  her  dower  as  pagainomit  tft  a 
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rtgan,  wb^  th«  iaraa  vu  whether  the  de- 
*  to  ner  of  a  Ufa  estate  wa«  In  Ueu  of  w  In 
lition  to  down-.— Ndecm  ▼.  Brown,  (Sup.)  20 
Y.  S.  9Ta 

*i.  By  an  oral  contract,  in  1872,  defendant, 
»rporation,  acgalred  the  exdnure  right  to 
!  plaintiff's  invention  on  the  mowers  and 
.pera  mannfactured  hj  him,  and  was  to  pay 
intiff  the  reasonable  value  of  such  nae.  No 
le  was  fixed  for  the  contract  to  expire,  or 

paymeat  of  any  royalty  under  the  aame. 
Id,  that  the  contract  was  apportiooable,  and 
recovery  by  plaintiff  in  18»4  of  the  royall^r 
e  at  that  time  did  not  exhaust  plaintiFa 
ht  to  recover,  in  a  subeeguent  action,  the 
ralty  ncvminK  rince  1884  to  the  expiration  of 
f  pateot.~Sklnner  t.  Walter  A.  Wood  Mow- 
:  &  Beapinff  Macb.  Co.,  (Sup.)  20  N.  Y.  S. 

7.  A  charter  party  provided  for  payment  of 
'i^'ht  on  delivery  of  cargo  at  the  port  of  di»- 
arge.  The  vessel  was  wrecked,  and  a  for- 
;d  court  ordered  a  part  of  the  moni^y  realized 
>m  a  sale  of  the  saved  portion  of  tbe  vessel 
d  cargo  to  be  paid  to  defendants  as  pledgees 

the  frei^t.  Held,  that  plaintiffs,  wbo 
timed  under  the  charterer,  not  having  had  an 
portunity  to  be  before  the  coart,  were  not 
und  by  the  judgment  given  In  their  absence, 
id  tb^  can  recover  the  money  bo  paid  from 
fendanta.— China  Mut  Ina.  Oo.  t.  Force, 
ap.)  aO  N.  Y.  S.  796. 

!<.  A  judgment  in  ejectment,  dismissing  the 
>iDplaint  on  the  merits  because  plaintiff  had 
iled  to  establish  title  or  right  of  txwsession  in 
maelf,  is  not  an  establishment  of  title  In  any 
le,  within  C3ode  Civil  Proc  |  1524,  which  pro- 
des  that  a  judgment  In  ejectment  after  tirial 
I  the  merits  shall  be  conclusive  "as  to  the 
tie  entablished  in  such  action;"  and  hence 
ich  judgment  does  not  estop  plaintiff  or  his 
-nntee.  in  a  snbsequent  action  to  remove  a 
ODd  from  tbe  title,  from  establldilnK  title  in 
mself  by  competent  evidence.— King  v.  Town- 
lend.  (Sup.)  20  N.  Y.  S.  602. 

ien, 

9.  The  lien  of  a  judgment  recovered  against 
le  makers  of  an  executory  contract  to  sell  land 
'ter  ao  asdgnment  by  them  of  their  interest 
.  tbe  contract  is  sobject  to  the  interest  of  the 
isiKni>e.  and  therefore  to  the  interest  of  one 
iking  an  assignment  of  it  from  such  assignee 
ibseguent  to  the  judnnent— Johnson  T,  Stnmfc 
iup.)  20  N.  Y.  8.  3&. 

ollateral  attack. 

10.  Iq  an  action  for  conrersion  of  property 
iken  under  an  execution  against  plaintiff,  he 

show  that  the  jud^ent  against  him,  on 
hieh  the  execution  was  issued,  is  void  for  want 
[  jurisdiction  of  his  person.— Bonnet  Lach- 
lan,  (Sup.)  20  N.  Y.  8.  514. 

'oreign  judgments. 
U.  A  judgment,  renda«d  In  a  foreign  state 

Eiinst  two  persons  as  partners,  one  of  whom 
ae  had  been  served  with  process,  declaring 
le  same  collectible  out  of  the  joint  property  of 
oth  defendants,  and  oat  of  the  individual  ef- 
ects  of  the  erne  served,  cannot  be  made  the 
ads  of  an  action  in  personam  in  this  state 
Kainst  the  other  defendant,  over  whom  the 
nrelgn  court  had  npver  obtained  jurisdiction, 
V.20N.T.8.— G6 


on  the  broad  ground  merely  that  Const  17.  8. 
art  4, 1 1,  and  Rer.  St.  tJ.  S.  t  906,  reguire  full 
force  and  effect  to  be  given  in  each  state  to 
Judgments  rendered  In  ererr  other  state.— Hoff- 
man V.  NeweU,  (Super.  N.  Y.)  20  N.  Y.  S.  4S2. 

Disoharge. 

12.  Plaintiff,  an  engineer  on  the  O.  R.  R., 
was  Injured  by  -a  collision  thereon  with  an  en- 
sdne  of  defendant,  Oie  P.  R.  Co..  whidi  the  0.  B. 
Co.  allowed  to  enter  on  its  tracks  to  obtain 
water.  Plaintiff  recovered  judgment  against  de- 
fendant on  the  ground  of  negligence  of  its  en- 
gineer In  falling  to  flag  his  engine.  Snbseguentlr' 
plaintiff  also  recovered  against  the  C.  C!o.,  on  the 
ground  of  its  negligence  m  permitting  the  engine 
of  the  otfaor  road  on  its  tracks.  The  C.  Co, 
settled  with  plaintiff,  taking  from  him  a  release, 
and  also  an  as^gnment  of  the  judgment  against 
defendant.  Hda,  that  defendant's  motion  to  can- 
cel the  jndnnent  against  itself  ahonld  be  granted, 
as  plaintifTB  cause  of  action  waa  a  jomt  tort, 
and  a  satisfaction  by  one  tort  feasor  was  a  dis* 
charge  of  plaintifTs  claim  against  the  other;  and 
on  such  an  application  the  liabLlitles  of  the  two 
companies,  as  between  themselves,  could  not  Iw 
determined.— Gross  v.  Pennsylvania,  P.  &  B.  B. 
Co.,  (Sup.)  20  N.  Y.  S.  2& 

Vacating. 

13.  Whether  a  judgment  entered  on  an  un- 
authorized appearance  oncht  to  be  racated  en- 
tireiy,  or  allow«l  to  stand  &s  spcurity,  with  per- 
mission to  defendant  to  come  in  and  defend,  is 
a  guestion  addressed  to  the  discretion  of  the 
court  In  whidi  tbe  judgment  was  recovered,  to 
be  decided  according  to  the  circumstances  of 
each  case.— City  of  New  York  v.  Smith,  (Super. 
N.  Y.)  20  N.  Y.  S.  660. 

14.  The  rules  that  to  render  a  judgment  ef- 
fectnal  the  parties  interested  must  be  subjected 
to  the  process  of  the  court  by  personal  service, 
that  an  appearance  is  equivalent  to  such  service 
only  when  the  appearance  is  authorized,  that 
there  can  be  no  such  authority  unless  the  rela- 
tion of  attorney  and  client  exIstH,  and  that  the 
court  must  in  a  direct  proceeding  for  the  purpose 
relieve  a  defendant  unconditionally  ftom  a  judg- 
ment entered  on  an  appearance  by  an  unau- 
thorised attorn^,  apply  oi^  to  fordgn,  and  not 
to  domestic,  judgments.— City  of  New  York  v. 
Smith,  iSuper.  N.  Y.)  20  N.  Y.  8.  666. 

15.  Twenty-four  years  after  the  commence- 
ment of  a  suit  in  which  an  attorney  made  an  un- 
anthorizcd  appearance  for  defendant,  jadgment 
was  entered  against  defendant  by  default.  It 
appeared  that  the  appearance  was  made  in  the 
"K.  Y.  supreme  court,"  whereas  the  action  was 
in  the  superior  conrt,  and  the  appeal  book  failed 
to  show  by  any  legal  evidence  that  the  com- 
plaint in  the  action  was  ever  served  so  as  to 
start  tbe  time  running  within  which  an  answer 
might  be  served,  as  provided  by  Code  Proc. 
8  IdO,  then  in  force.  It  further  appeaml  that 
tbe  attorney  who  made  tbe  appearance  was 
dead,  and  the  principal  for  whom  defendant  had 
been  surety  was  insolvent,  so  that  defendant's 
remedies  against  them,  in  case  be  paid  the  judg- 
ment, could  avail  nothing.  Held  that,  in  view 
of  such  circnmatances,  the  irrei^lartties  in  the 
practice,  and  the  laches  of  plaintiff,  the  judg- 
ment was  properly  vacated.— City  of  Now  xont 
T.  Smith.  (Super.  N.  Y.)  20  N.  Y.  S.  600. 
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Action  on  jntHment. 

18.  Code  am  Proe.  i  2S(S,  sabd.  6,  pro- 
vides that  the  court  of  a  justice  of  the  peace  ia 
not  a  court  of  record.  Section  3017  provides 
that  a  judgment  rendered  by  a  justice  of  the 
peace,  on  being  doclceted  in  the  county  clerk's 
office,  "is  deemed  a  Judgment  of  the  county 
court,  •  •  •  find  must  be  enforced  accord- 
ingly." Seld,  that  a  jQdguient  for  damages 
obtained  by  plaintiff  in  a  justice's  court,  and 
docketed  under  BecUon  3017,  remaineil  In  fact 
tJie  judf^nent  of  a  court  "not  of  record,"  and 
an  action  thereon  wns  not  inhibited  by  aec- 
tSon  1013,  providing  that  an  actiou  on  a  Judg- 
ment for  money  rendered  by  a  court  of  record 
cannot  be  maintained  by  the  original  parties. — 
Horria  t.  Clark.  (Sup.)  20  N.  Y.  S.  m 

Judicial  Sales. 

In  settlement  of  decedentA*  accotmts,  see  "Ex- 

ecu  tors  and  Adminbtrators,"  26. 
Of  mortgaged  premises,  see  "Hortgagea,**  7-8. 

Jurlsdictton. 

By  consent,  see  "Courts." 

In  injunction,  sec  "Injunction,"  1,  2. 

Of  eqaity,  see  "Equity,"  1-hL 

jxniY. 

Coercing  rerdict,  see  "Trial,"  21. 

Question  for,  see  "Insuraace,"  11;  "Payment,"  4. 

——in  action  by  broker  for  commiuiona,  see 
"Factors  and  Broker.^."  3. 

 in  action  for  false  imprisonment,  see  "False 

Imprisonment,"  7. 

 on  trial  for  folse  pretenses,  see  "False  Pre- 
tenses," 4. 

THal  by,  see  "Pftrtftion,"  L 

ImpaneliDB;. 

1.  Tbe  fact  that  such  a  number  of  Jurors 
are  excnaed  before  adjournment  of  court,  to  al- 
low of  their  reaching  home  before  Sunday,  that 
only  ten  of  tbe  regular  panel  remain,  and  two 
therefore  hare  to  be  taken  from  the  bystandcre, 
cannot  be  urged  as  an  objection  to  the  panel, 
so  long  as  they  are  all  competentiimuirtial 
men.— Cotton  v.  New  York,  L.  £).  ft  W.  R.  Co., 
<8up.)  20  N.  Y.  8.  347. 
Special  iurv. 

i.  riaintiff  In  ejectment  clnimed  ae  heir  at 
law,  and  defendant  claimed  under  a  will  of 

K"  ilntiff*s  ancestor,  which  plnintilf  attacked  as 
Ting  been  obtained  by  fraud  and  undue  influ- 
race.  There  had  been  a  similar  action  between 
otber  parties,  in  which  the  jury  failed  to  agree. 
The  case  was  of  no  public  importance,  had  ex- 
dted  no  public  interest,  there  was  no  fear  of  any 
inability  to  obtain  an  impartial  jury,  and  no 
c^aim  of  unfairness  on  the  former  trial  was 
made.  Hdd,  tliat  plaintiffB  motion  for  a  special 
Jury  was  improperly  granted.— Ires  v.  Banger, 
(Sup.)  20  N.  Y.  S.  32. 
ProTinoe  of  court  and  jury. 

8.  Where  defendant  moves  to  dismiss  at  the 
dose  of  a  case,  and  plaintiff  also  moves  for  a  di- 
rection in  his  favor,  tbe  question  whether  defend- 
ant is  UaUe  becomes  one  of  fact  for  Ow  court- 


Harrison  r.  VsrmoBt-lbii^eie  On.  KStj^ 

X.  T.)2(>H.Y.&8»4! 

Criminal  trial — Separate  Jniy  ftr  m 

of  former  oonvMition.  , 

4.  Where,  in  a  trial  for  Urceny.  the  •» 
of  the  validity  of  a  former  conrictioii  kk  -tl 
issue  on  tbe  merits  are  both  to  be  wi  * 
not  error  to  ref nse  to  call  a  juw  for  t»A  S- 1 
—People  V.  Connor,  (Sup.)  20  X.  Y.  S.  3^' 

Justifiable  Homicide. 

Establishment  of  justification,  see  "Hoois: .' 

Justiflcaticiii.  I 

For  disdiarge  of  serrmnt,  see  '^Master  uA  S^'- 
ant,"  2-4. 

In  action  fbr  libel,  see  "libd  and  Slud^.'  1 . 
4-7. 

Laches. 

Failure  to  acquire  mortgaga,  see  "Uortfun*  - 
In  moving  to  revive  action,  sse  "Abstoscti  cc 

lU-vitiiv*  «. 

LANDLOBB  ANB  TEBTAST. 

Lease  of  mortgaged  prnnises.  see  'UrV' 
ges,"  4. 

Liability  of  leased  prunlsea  ttx  bvOdiiigs  eitc^ 
by  lessee,  see  "MecbaoleS*  Ueosi"  1.  2. 

When  relation  exists — Attornment. 

1.  An  attornment  made  by  a  tinani  *"  = 
adverse  daimant  of  the  demised  premi^v.  ^ 
oat  the  lessor's  consoit,  while  the  tMu&t  m-  : 
possession  dtiring  his  Iotd  under  the  \easf.  ^ 
ing  void.  (1  Rev.  St.  p.  744.  |  3,)  doM  ixt 
tbe  relation  of  landlord  and  tenant,  «  ti>..- 
tify  the  summary  removal  of  the  tenut  *T  ' 
claimant  for  noopsyment  of  r«it.  Spcriiu ' 
Isaflcs,  13  Daly,  275,  followed.  —  DoifcJ;  ' 
O  Day.  (Com.  PI.  N.  Y.)  20  N.  Y.  S.  688. 

Repairs— Liability  of  lessor. 

'i.  An  agreement  by  a  landl(»d  t»  ft-  p 
frequent  leaking  of  water  from  upper 
of  a  building,  due  to  the  carelessnes*  <^ 
ante,  and  par  any  damages  sosUined  br  u  - 
dertenant,  it  the  latter  would  only  not 
as  he  was  threatening,  on  acoouac  of  the 
tenantableness  of  the  Duildlng,  is  foondtl  oi  ± 
sufficient  consideration,  and  enforceable 
tbe  landlord,  thougb  otherwise  the  Um' 
might  not  have  been  liable  for  sudi  dataje*- 
DuuD  V.  Ilobins,  (Sup.)  20  N.  Y.  S.  34L 

Liability  of  lessee  for  assassmeQta- 

5.  A  lease  contained  a  proririon  ih*: 
lessee  should  pay  all  assessmentfl  j^^'i 
flagging,  or  repairing  the  streets  «dj«a"  ■-' 
leased  premises,  but  that  assessments  f'w 
ing  streets,  squares,  or  for  other  p  iKir 
poses  of  an  extraordinary  character,  or  («■  ''^ 
mauent  improvements,  should  be  pud  b?  ti^  ^ 
Bor.   At  the  time  of  maUng  the  Iftx  =• 
streets  were  paved  with  cobbTestonev  bi'  ** 
of  them  was  afto'wardB  repaved  ^i^^J^' 
blocks,  and  the  property  assessed  tbarf*  r  t 
sum  equal  to  twice  the  annual  rest  rcsernv  r 
the  leaae.  BtU,  tM  the  iwiihiiimI  «ss  « 
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■  which  the  lessor  was  liable.  Herrick,  J., 
^senting;.— Ten  Eyck  t.  Rector,  etc.  of  Protr 
mnt  SpiMopal  Church.  (8np.)  20  N.  Y.  &  IffT. 

»ases — Construction . 

4.  A  lease  of  premtsea  whidi  Indndes  the 
miafaing  by  the  lessor  of  "four  horse  power 
llej*  face"  means  four  horse  power  at  the 
isee's  pnlley;  such  lessee  not  being  chargeable 
th  the  loRs  of  power  in  transmlsaion  from  the 
fs.>r'3  pulley.— Jourgenseo  t.  Fraltel,  (Sap.) 
I  X.  Y.  S.  33. 

—  Commencement  of  term. 

5w  April  8d  plalntifr  agreed  to  lease  defend- 
its  the  top  floor  of  a  certain  building  for  five 
'ars.  A  memorandum  of  the  agreeiaent  was 
znoA,  by  which  a  formal  lease  was  to  be  ex- 
it ted  and  delivered  before  May  let,  but  this 
0.91  never  done.  The  top  floor  Intended  was  not 
existence  April  3d,  but  was  to  be  made  by 
dsing  the  bnildines,  and  was  to  be  finished 
M>at  May  15tti.  In  fact,  It  was  not  ready  for 
icupancy  till  about  June  1st.  In  the  interval 
•tween  May  1st  and  the  completton  of  the 
"emises,  defendauts'  machinery  was  stored  la 
le  Uien  top  floor  of  the  building.  Defendants 
ere  nearly  all  of  Jnne  In  fitting  their  machin- 
7,  having  taken  possession  June  2d.  Biid, 
lat  defendianta  w&n  liable  for  rent  from  May 
St.  there  Mag  mffldMit  erldenee  to  anpport  a 
nding  that  the  lease  was  to  commence  at  ttat 
me.— Joo^vueit  t.  Fraltel,  (Sop.)  20  N.  Y.  8. 
5. 

—  Covenants  as  to  use  of  premises. 

6.  Where  a  religious  corporatdon,  organized 
or  camp-tneetiiiig  purposes,  purchased  a  tract 
{  land,  and  saodivlded  it,  and  leased  lots  for 
0  years,  reserTltig  an  annual  rental,  the  tease 
ontainiDg  a  covenant  that  the  tenant  accepted 
'subject  to  aU  the  rules  and  regulations  which 
nay  •  •  •  be  adopted  •  •  •  by  the 
corporation!  for  the  government  of  the  said 
Tonnds,"  wiiich  rules  were  made  part  Of  the 
ease,  soch  coveoant  runs  with  the  land,  and 
he  tenant  take*  only  a  quaUfied  title,  and  Ms 
issienee  may  be  enjoined  from  carrying  on 
he  bufiineas  of  merchandising  on  his  lot,  where 
he  rules  of  the  corporation  forbid  it  In  re 
racobs,  98  M.  Y.  li^  distinguished.— Bound 
lAke  Ass'n  r.  Kellogg,  (Snp.)  S>  N.  Y.  8.  2aL 

—  Renewal. 

7.  An  action  for  rent  will  not  lie  on  an  oral 
promise  by  a  tenant  to  renew  a  lease  for  a  year 
m  condition  that  the  landlord  make  certain  re- 
jiairs  and  additions,  where  nothing  Is  said 
ibont  the  amount  of  rent  to  be  paid,  rince  the 
wntract  is  incomplete  and  inoperative.— Stcin- 
tksrdt  T.  BoeU  {Com.  PL  N.  Y.)  20  N.  Y.  S. 
106. 

—  Acceptance  of  surrender. 

8.  Acceptance  by  a  landlord's  agent  of  the 
keys  of  leased  premises  does  not,  of  Itadf.  con- 
ititnte  an  acceptance  of  tlie  tenant's  surrender 
If  the  lease.— Ryan  t.  Jones,  (Com.  PL  M.  Y.) 
m  N.  Y.  S.  842. 

—  Breach  of  contract  to  lease. 

It.  A  tenant  in  poasesslon  of  a  farm  under 
a  lease  on  shares  for  a  term  ot  yeara,  which  Is 
t»  be  put  In  writbtf,  has  no  rii^t  of  action  for 
brttdi  of  ttw  eontraet  as  aa  flotaentorx  one  up- 


on abandoniiw  the  farm  merely  because  the 
landlord  has  beomns  disss Hsfled  with  him,  and 
told  him  to  get  oft  and  has  refused  to  dgn  the 
written  lease  when  rcQuested.— Preston  t.  SmaD- 

wood,  (Sup.)  20  N.  Y.  S.  601. 

 Qrounds  for  abandonment. 

10.  A  tenant  In  possession  of  a  farm  under 
a  lease  on  shares  for  a  term  of  years,  which  is 
to  be  pat  in  writing,  is  not  justified  in  abandon- 
ing the  farm  merely  because  the  landlord  has 
become  dissatisfied  with  him,  and  told  bim  to 
get  off,  and  has  refused  to  sign  the  written 
leEise  when  reauested,  and  if  he  does  so  he  can- 
not recover  ox  the  landlord  for  lils  Interest  In 
the  crops.- Fteston  t.  Smallwood,  (Sup.)  20  N. 
Y.  9.  5<»4. 

11.  To  justify  a  tenant's  abandonment  of 
the  demised  premises,  it  is  not  enough  that  at 
some  time  during  the  period  of  his  occupancy 
he  was  deprived  of  their  l)eneficial  enjoynient 
by  the  wrongful  act  of  the  landlord,  but  It 
should  appear  that  the  deprivation  was  per- 
sisted In  and  eontlQUed  at  the  time  of  abandon- 
ment—Kyan  T.  Jones,  (Com.  PL  N.  Y.)  20  N. 
Y.  S.  842. 

Bent — Buildings  damaged  by  fire. 

IS.  A  lease  provided  that,  "if  the  building 
is  damaged  by  fire  without  fault  of  the  lee- 
see,  he  shall  only  pay  rent  for  such  portion  of 
the  demised  premises  as  he  can  reasonably  oc- 
cupy during  the  time  required  to  make  the 
necnssnrr  repairs;  but  if  the  building  be  so 
damaged  as  to  require  rebuflding,  this  lease 
sliall  end,  and  the  rent  shall  be  paid  up  to  such 
dme."  The  building  was  so  damaged  by  fire, 
without  fault  of  the  lessee,  as  to  render  It  un- 
tenantaUe,  but  did  not  require  rebuildii«. 
Held,  that  the  fire  terminated  the  lease,  under 
Laws  1860,  c  345,  which  provides  that  "the 
lessee  of  any  building  which  shall  be  *  *  * 
so  injured  by  the  elements  as  to  be  untenant- 
able shall  not  be  Uable  to  p^  rent  Ih^efor, 
after  such  Injury,  unless  otherwise  expressly  pro- 
vided by  written  agreement."  Ehrlich,  0.  J-, 
dissenting.— New  York  Real-Eetato  &  Bldg. 
Imp.  Go.  T.  MoUey,  (City  Ct  N.  Y.)  20  N.  Y. 
S.  647. 

Action  fbr  rent — Defenses. 

13.  ^\^ere  a  lease  provides  that  the  Ie» 
sor  may'  enter  the  pr:>mises  to  repair  the 
roof,  and  make  alterations,  and  that  the 
lessee  will  make  no  claim  for  damages  by 
reason  of  any  alteration,  the  latter  cannot  re- 
fuse to  pay  the  rent  for  a  certain  time  on 
the  ground  that  during  the  time  the  prem- 
ises were  untenantable  by  reason  of  alterations 
nnd  the  removal  of  the  roof.— Mittelstadt  t. 
Wulfers.  (City  Ct  N.  Y.)  20  N.  Y.  S.  880. 

U.  Though  there  was  evidence,  In  an  action 
to  recover  rent,  thnt  during  the  coldest  season 
the  landlord  did  not  furnish  adequate  heat  for 
the  premises,  as  agreed,  yet  the  fact  that  the 
tenant  did  not  remove  until  April  1st  when  a 
warmer  season  had  arrived,  requiring  less  heat 
to  make  the  premises  comtortaole,  is  sufficient 
to  justify  a  finding  that  at  the  time  of  the  ten- 
ant's removal  the  grounds  of  former  complaint 
had  ceased  to  he  relevant  and  that  the  full  en- 
joyment of  the  demised  jpremises  hadbeen  re- 
stored.—Ryan  T.  JoneSp  (Oom.  PL  N.  YO  20  N. 
Y.  8.  840. 


DigitizGd  by  Google 


1044 


INDEX. 


15.  Where  the  defense,  tn  an  action  for  rent, 
Is  eriction,  the  iury  will  be  -warranted  in  flnding 
for  defendant,  on  proof  that  plaintiff  retained 
cbarfce  and  control  of  a  frdght  elerator  in  the 
building  teased;  that  the  use*of  such  elevator  by 
defendant  was  part  and  parcel  of  the  estate  de- 
mised, and  indispensable  to  its  beneficial  enjoy- 
nient;  that  defeudatit  was  deprired  of  such  en- 
joyment by  plaintiff's  mismanagement  of  and 
neglect  to  repair  such  elevator;  and  that  be- 
cause lie  was  so  denied  such  enjoyment  of  the 
premiseB  be  abandoned  the  same  before  the  rent 
III  stiit  fell  due. — Lawrence  t.  Mycenian  Marble 
Co.,  (Com.  PI.  N.  Y.)  20  N.  Y.  S.  698. 
Action  for  rent — Parol  evidence. 

16.  In  an  action  tor  rent  payable  in  ad- 
Tanoeb  the  leasee  may  proTo  by  parol  the  exlat- 
ence  and  breach  of  on  eatress  oral  condition 
that  the  lease  was  not  to  take  effect  unleaa 
poasaeslon  waa  delivered  two  weeks  before  the 
commencement  of  the  term.  Reynolds  v.  Rob- 
inson, 13  N.  B.  127,  110  N.  T.  664.  followed.— 
Com  T.  Boaentbal,  (Com.  PL  M.  Y.)  20  N.  Y. 
a  632. 

 InstraotlonB. 

17.  Where,  in  an  action  for  rent,  defendant 
claims  that,  through  plaintiff's  negligence,  he 
was  deprived  of  the  use  of  an  elevator  on  tha 

Jiremisea,  it  Is  not  error  to  refuse  to  charge  th» 
ury  '*to  disregard  all  evidence  relating  to  tho 
alleged  causes  of  complaint"  prior  to  a  certain 
date,  where  evidence  of  a  previous  n^lect  to 
maintain  the  elevator  is  relevant  to  show  that- 
ita  subsequent  inefficiency  waa  not  caaual  or  In- 
advertent.— Lawrence  v.  Mycenian  MarUe  Oo- 
(Com.  Pi.  N.  Y.)  20  N.  Y.  S.  698. 

Recovery  of  posBenion— Weight  of  evi- 
dence. 

18.  A  landlord*  In  summary  proceedlnga, 
proved  the  death,  and  the  ^auineness  of  the 
signatures,  of  persons  who  signed  a  vrritten  In- 
mcnt  as  lessor  and  as  witness,  and  then  in- 
troduced in  evidence  the  instrument,  which 
)Utported  to  be  a  lease  to  defendant  by  the 
.andlord's  predecessor  In  title,  and  which  re- 
cited possession  by  defendant  at  the  time  of  its 
execution.  Defendant,  whose  name  as  lessee 
was  signed  by  his  mark,  testified  that  at  the 
time  the  Instrument  purported  to  be  dated  he 
was,  and  had  since  been,  in  nossessien;  that  he 
did  not  know  who  owned  tiie  land,  and  had 
never jpaid  rent;  that  he  was  illiterate,  and  did 
not  affix  his  mark  to  the  instrument,  nor  au- 
thorize any  one  to  do  so.  Held,  that  an  order 
dismissing  the  landlord's  petition  should  be  set 
add*  as  against  the  wdght  of  evidence.— Brown 
T.  SnUivan.  (Com.  PL  N.  Y.)  20  N.  Y.  8.  634. 


IiABOENT. 

Venue,  see  "Orindnal  Iaw/'  S,  4. 
What  constitates. 

1.  In  answer  to  an  advertisement  by  one 
seeking  employment,  and  offering  security, 
defendant,  by  false  representations,  and  with 
intent  to  steal  $200,  deposited,  according  to  ad- 
vertisement, with  him  by  W.  as  a  pledge,  the 
title  to  remain  In  pledgor,  contracted  with  W. 
for  his  services,  and  agreed  to  return  such 
pledge  on  the  termlnatton  of  the  contract.  The 


contract  was  snbaequently  tenninatri.  ik' 
which  defendant  agreed  with  W.  to  mnr:  a 
money  so  pledged  in  two  paymeota,  bn*.  xa 
to  do  80.  Bad,  that  the  subseqaent  iirr> 
tions  on  the  terminatJon  of  the  contn::t 
no  defense.— People  v.  Gottschalk,  (Scj  <  'J  > 
Y.  a  777. 

Variance  between  indictment  and  ptl 
8.  An  Indictment  chatced  that  Mkx; 
"with  force  and  arm^  felonionsly  ^  ^4 
take,  and  carry  away  the  money  ud  pnfeT 
of  W.    The  evidence  sliowed  that  in  aaja-v 
an  adrertisement  by  one  W.,  seebiii;  t-  •■ 
ment,  and  offerinsr  security,  defendant, 
representations,  and  with  intent  to  steal  t'^ 
deposited,  according  to  advertisement  vvLii 
by  W.  aa  a  pledge,  the  title  to  kdu  a 
pledgor,  contracted  with  W.  for  Us  Krnat 
and  agreed  to  return  sach  ^edge  on  &r 
mination  of  the  contract.    The  contraC.  n« 
Bubsequentiy  terminated,  aftw  wfaidi  d^R&< 
agreed  with  W.  to  return  the  moneyK^i^^i 
in  two  payments,  bnt  failed  to  do  n  c' 
that  there  was  no  Tariance.  aa  nadn  the  tia- 
ment  and  facta  the  offense  of  larcenr  at  ra> 
mon  law  was  charged  and  proven.— Fmi' *' 
Oottachalk.  (Sup.)  20  N.  Y.  &  TH.  j 

Sufficiency  of  evidence. 

3.  Oomplainant,    an    immigrant  ntttr 
landed,  in  order  to  secure  emplornmi. 
with  defendant  to  purchase  some  stock  e. 
company  of  wfai<^  defendant  waa  KcKtar;  iX 
treasurer;    Ue  paid  a  small  amotmt  dovo.  a- 
delivered  to  defendant  a  draft  fsr  £1+T  ''■ ' 
foreign  bank,  wliich  defendant  was  to  bi-^ 
cashed  through  his  bankera,  and  it  vu  ir^i 
that  ?45  thereof  ahould  be  applied  to  tbr 
ance  due  on  the  stock.    The  draft  ni  " 
dorsed  to  defendant,  and  left  with  hi*  bacii" 
who,  wlien  they  realized  the  moaej  o:  t.* 
draft,  placed  it  to  defendant's  sccocti.  V 
whom,  Dy  succeailTe  checks,  it  was  ili  ^ 
drawn.    The  prosecution  offered  la  eTideD>  > 
receipt,  by  the  casiuer  of  the  Imnlc.  of  a  o* 
from  defendant  for  £140  for  eoliection  fw 
count  of  C,  the  complainant;  bnt  defetJ*-' 
produced  a  witness  who  swore  that  C't 
was  written,  throu^  a  clerical  error,  in 

of  defendant's.  Complainant  testifiM  tu:  v 
never  authorized  the  bank  to  place  the  csn'- 
to  defendant's  credit,  or  defendant  to  v*  n  - 
his  business.  Defendant  testified  that  ns- 
plaluant  did  authorize  such  use  of  the 
and  was  corroborated  by  the  banker  aoi  ^ 
cashier.  Held,  that  a  verdict  of  gniltr  of  cn: ' 
larceny  would  not  be  disturbed.— TmF^  ' 
Hearue,  (Snp.)  20  N.  Y.  &  806. 

 Corroboration  of  aooompUoe. 

4.  On  a  trial  for  larceny  of  a  hot*. 
testified  that  defendant  sent  for  lum  and  air* - 
him  to  ateal  tin  hone,  and  drew  ob  an  ecn-  ?' 
a  map  showing  what  ronte  he  abould  tiu^' 
reach  the  stable.  The  witness  also  stated  thi: - 
took  the  horse,  and  was  met  by  defadact  A' 
put  a  bridle  on  It,  and  helped  witneaf  U  a  j^- 
The  alleged  messenger  from  defendant  u  t>  ^  ^ 
stated  diat  she  delivered  the  message  to  th^  >-r- 
and  that  be  went  away  dut  evening  after  k}7- 
There  was  also  evidence  that  a  map  lite  c«  - 
described  by  the  boy  was  found  in  lua  hC''*'^' 
that  certain  wrada  on  it  wa«  En  defenduf>i>i^ 
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tins;  that  the  boy  was  seen  at  defendant's 
ise  on  the  eveninff  testified  to  by  him,  and  that 

tracks  of  a  man  end  a  boy.  tofiether  with  the 
'se's  tracks,  were  found  at  the  place  where  the 
'  said  defendant  met  him  and  pnt  a  bridle  on 
bone.  Bddj  that  the  bc^'s  testimony  waa 
ficientir  eoiTOborated  to  histi^  a  conTicibm.— 
>ple  T.  Wiler.  (Sup.)  20  N.  T.  8.  44(L 

Iioases. 

i  **l4uidlord  ud  Tenant;"  4-& 


i  "Wills.' 


LegaolM. 


USEL  AND  SLAMDKR. 
emplaiy  damage  "Damaffw,**  1*  2. 

.BtiftoBtion. 

1.  In  an  action  for  libel  defendant  cannot 
xinre  an  examination  of  plaintiff  before  trial, 
■  the  parpoee  of  prepariufr  a  plea  in  jastlflca- 
n,  as  such  plea  can  only  employ  facts  known 
d  beliered  at  the  time  of  tbe  allemd  libel.— 
iiler  T.  Brooks,  (Sup.)  20  N.  Z.  &W. 

Aading — Answer  setting  up  Jnstifloa- 
tion. 

2.  An  answer  in  an  action  for  libel,  plead- 
K  the  truth  in  juBtification,  states  new  mutter 
bicb  most  be  affirmattTely  pleaded,  under 
ide  Civil  Proe.  I  404,  and  demorrer  Is  tbe 
oper  remedy.  If  it  Is  an  insufficient  defense. — 
iwyer  t.  Bennett,  (Sop.)  20  N.  T.  S.  83B. 

S.  An  answer  in  libel,  pleading:  the  truth  In 
atiGcatlon,  but  relating  only  to  parts  of  the 
iblication,  is  insufficient.— Sawyer  t.  Bennett, 
lup.)  20  I<i.  Y.  S.  836. 

4.  In  an  action  for  Ubd,  an  answer  which 
eads  in  jnstification  Uie  truth  of  the  alleged 
lel  contains  new  nutter,  within  Code  CItU  Proc 
494.  proTicUng  that  plaintiff  may  demur  to  a 
ifense  con^song  of  new  matter. — Sawyer  t. 
snnett.  (Snp.)  20  N.  T.  S.  4S,  28  Abb.  N.  0. 
18. 

5.  Where  defendant  in  an  action  for  libel 
eads  the  tmth  of  parts  only  of  the  alleged  libel- 
is  publication,  it  is  inaaflicient  as  a  defense, 
ben  not  pleaded  q>ecifically  as  a  partial  de- 
nse or  in  mitigmtion  of  damases.— Sawyer  t. 
mnett,  (Sup.)  20  N.  T.  a  40.  28  Abb.  N.  0. 
13. 

iBtructions. 

6.  A  reqnest  to  the  effect  that  the  jury  is 
t  consider  tbe  alleged  publication  of  the  al- 
ged  libel  a  second  time  in  conjunction  with  a 
•traction  contained  in  a  conspicuous  part  of 
le  same  issue,  and  therefore  they  are  to  con- 
der  there  was  no  malice  intended  or  ahowu  by 
le  second  publication,  Is  properly  refused,  since 
le  question  of  Intent  is  for  the  Jury  to  ascei^ 
dn.— Aliiaer  r.  Mail  Printiug  Ass'n,  (Sup.)  20 

:.  Y.  8.  m 

7.  A  reqnest  In  an  action  for  libel,  that  the 
)urt  charge  that  the  law  reooniiies  the  duty 
f  a  newspaper  to  Inform  its  readers  of  the  ctir- 
tat  newd  of  the  day,  and  as  a  matter  of  fact 
0  precaution  can  totally  exclude  libels,  is 
toperly  nefnaed,  sini»  the  latter  clause  of  the 


proposition  Is  stiffidently  erroneotts  to  Justify 
the  exclusion  of  the  whole  request — Allfger  t. 
Mail  Printing  Ass'n,  (Sap.)  20  N.  Y.  S.  783. 

a.  A  reqnest  to  charge  that  plaintiff  must 
satisfy  the  jury  as  to  the  extoit  of  the  damage 
to  reputation  actually  suffered,  and  the  Jury, 
mast  giro  no  amount  in  excess  of  such  damage, 
is  properly  refused,  idnce -plaintiff,  in  cases  of 
liliel,  la  not  requiretl  to  establish,  item  by  item, 
the  amount  of  damages  which  he  ban  sustained. 
— AUi^^v.  Moil  Printing  Ass'n,  (Sup.)  20  N. 

lilens. 

See  "Mechanics'  Liens." 

§f  attorney,  see  "Attorn^  and  (31ient|*'  6-8. 
f  Judgment,  see  "Judgment,"  9. 
Of  mortgage,  see  "Mortgages,"  8. 

Life  Izisuranoe. 

See  "Lisnranee.** 

libnitatdon. 

Of  indebtedness      city,  see  "Municipal  CJorpo- 
rations."  U-18. 

lilMITATION  OF  AOTIOKS. 

Claims  sgainst  decedent's  estate,  see  **Exeea- 

tors  and  Admlnlstratprs,"  10. 
Time  of  application  for  cotiorarf,  see  "Owtio- 

tsiri,"  S. 

When  statQte  Js  applicable. 

1-  Where  no  reqnest  is  made  to  redeem  a 
pledge  securing  a  debt  payable  on  demand,  a 
cause  of  action  to  foredose  the  lien  does  not 
accrue  until  the  complaint  Is  ffled,  though  the 
debt  is  reduced  to  Judgment. — ^Bowman  t.  Hoff- 
man, (Com.  PI.  N.  Y.)  20  N.  Y.  S,  416. 

S.  Plaintiff  and  defendant  were  partners 
till  1868,  when  the  former  left  the  state. 
The  firm  was  dissolred,  and  defendant,  who 
retained  all  the  assets,  undertook  to  liquidate 
the  firm  affairs.  In  1890  idaintiff  sued  for  au 
accounting,  wlthoDt,  however,  showing  any 
reason  for  his  dday.  HM  that,  though  the 
Inst  claim  against  the  firm  was  not  paid  till 
1890,  as  a  cause  of  action  accrued  in  favor  of 
plaintiff  within  a  reasonable  time  after  dissolu- 
tion, hts  right  of  action  was  barred  by  the  stat- 
ute of  limitations.— Gllmore  T.  Ham,  (Sup.) 
20  N.  Y.  S.  203. 
Acorual  of  oanse  of  action. 

8.  Where  an  attorney  collected  money  in 
1870  for  an  infant  who  attained  his  majority 
in  1884,  but  bad  no  knowledge  of  aiioh  collec- 
tion until  1889,  the  statute  of  limitations  did 
not  begin  to  run  against  the  infant's  claim  for 
such  money  until  he  had  knowledm  of  the  col- 
lection, since  Code  CItII  Proc  I  410,  provides 
that  the  time  of  limitation  is  to  be  "computed 
from  the  time  when  the  person  having  the  ri^t 
to  make  the  demand  has  actual  knowledge  of 
the  facta  upon  which  that  right  depends."— 
Christ  V.  Chetvrood,  (City  Ct  N.  Y.)  20  N.  Y. 
8.  841. 

4,  Where  defendant  agreed  with  plaintiff 
to  pay  to  the  owner  of  a  dock  all  wharfage 
dtarge  against  plaintiffs  boat  at  place  of  con- 
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■ignmeut,  and.  failing  to  do  bo.  It  wbb  selzod 
for  euforcem«at  of  the  lien  for  the  chargea, 
plaintiff's  cause  of  action  for  failure  to  make 
such  payment  accrued  on  the  payment  by  him 
of  the  wharfage  and  the  neceBsaiy  expenses  of 
seiaure  of  the  boat  in  order  to  regain  possee- 
rion  thereof.— Oompton  v.  ^isaenbattd,  (Oitgr 
Ot.N.  T.)20N.T:S.  402. 

Aokoowledfmen  t. 

5.  Though,  for  the  panMse  of  taking  an  ac- 
tion on  a  note  out  of  the  bar  of  the  statute  of 
limitationa,  a  mere  indorsement  on  the  note  Is 
not  evidence  of  payment,  still,  plaintiff  haTing 
testified  that  before  the  action  she  presented 
the  note  so  fadoraed  to  defendant,  and  he  said 
the  lodorsetnent  was  all  right,  and  this  having 
been  corroborated  by  another  witness,  and  de- 
fendant, though  present,  not  having  testifieil, 
the  jury  were  warranted  In  findins  for  plain- 
tiff on  the  iRsne.— On^tersou  t.  Clark,  (Sap.) 
20  N.  Y.  8.  381. 

Payments. 

6.  Payments  made  by  defendant  within  six 
years  after  the  date  of  the  last  item  ctiarged 
aKalnst  faim  in  plaintifTs  hill  take  the  rase  ont 
of  the  statute  of  limitations,  where  items  in 
such  hill  constitute  a  running  account  between 
the  parties,  and  not  distinct  and  separate  trans- 
actions.—Caw  T.  Gleason,  (Sup.)  20  N.  Y.  S. 
690. 

liquidated  Damages, 

See  "Damages,"  3. 

Liquor  Selling. 

See  'Intoxicatiog  Liquors." 

UCTKATtY  FBOFEBTY. 

Action  to  determine  rights  —  Evldenoe. 

1.  Tn  an  action  to  determine  which  of  two 
persons  at  an  observatory  had  the  right  of 

{»roperty  In  a  star  catalogue  compiled  bv  them, 
t  appeared  that  plaintiff  had  been  asked  by  de- 
fendant to  write  a  preface  for  the  cataloi^ue, 
but  that  the  latter  had  not  claimed  the  work  as 
his  own,  and  that  plaintiff  had  previously  there- 
to made  certain  notes  to  be  used  in  the  prep- 
aration of  the  said  preface.  Held,  that  the  ad- 
mission of  such  notes  was  not  improper,  al- 
though defendant  may  never  have  seen  or 
known  of  them.  Martin.  J.,  dinsenting.— Soot 
V.  Borst,  (Sup.)  20  N.  Y.  S.  ISO. 

2.  In  an  action  to  determiue  which  of  two 
perBOUS  at  an  observatory  had  the  right  of 

firoperty  in  a  star  catalogue  compiled  by  tbem, 
etters  written  by  a  person  In  charge  of  another 
observatory,  to  whom  applicatioa  had  been 
made  for  the  loan  of  oertniii  booliH,  were  ad> 
taissible  to  diow  whether  the  application  was 
by  plaintiff  or  defendant,  and  to  whom  the 
books  were  actually  sent.  Martin,  J.,  dls- 
Mnting.— Root  v.  Borst,  (Sup.)  20  N.  Y.  S.  189. 


litmatlo. 


Sea  "InBaBity." 


Ualice. 

See  "False  Imprisonment^"  9;  "Halkfoos  Fme-  | 

cution,"  2-7. 

MalioiouB  Mlnchlefl. 

Prosecution  for  pdsonlag  hotaa,  see  "CriniEs: 

Law,"  1. 

HAUdOUS  PBOSBOCmOH. 

Excessive  damages  for,  see  "Damaires,"  8. 

When  action  lies. 

I.  An  action  for  malicious  proseeotioi  Is 
maintainable  for  bringing  a  civil  action  in  re- 
plevin and  taking  goods  tnerein.^BroinwteiD  r 

Sahlein,  (Sup.)  20  N.  Y.  S.  213. 

Malice — Want  of  probable  oaose. 

3.  Malice  may  be  inferred  from  the  wna: 
of  probable  cause.— Bronnsttin  r.  WUk^  iSip-i 
20  V.  Y.  S.  204. 

8.  The  plaintiff  in  an  action  for  maliciov 

?irosecution  had  been  passenger  agent  for  de- 
endant.  a  steamship  company,  mud  bad  tuJ 
tickets  intrusted  to  blm  by  defradant  Defeni- 
ant.  believing  the  tickets  to  be  still  in  bis  p*^ 
session,  brought  an  action  of  rmlevin  to  obUr 
po.-ise&eioD  of  them.  The  sheriff  returned  tiu: 
the  tickets  had  been  eloigned,  and  defenu&&i 
obtained  plaintiff's  arrest  Hdd,  that  defenO^ 
ant  had  probable  cause  for  obtaining  the  arr»:. 
— Sheahan  v.  National  Steamship  Co.,  tSop  ' 
20  N.  Y.  8.  740. 

4.  The  t&ct  that  defendant  obtained  in  an- 
other action  a  judgment  against  plaintiff  fcv  t 
targe  sum  of  money  for  tickets  held  by  him  i« 
a  dreumstance  to  show  that  there  was  no  mi- 
ice  on  defendant's  part  in  institutlne  the 
plevin  salt— Sheahan  v.  National  SceamdL^ 
Co.,  (Sup.)  20  N.  Y.  S.  740. 

i>.  \V~hcr>>  defenilant  had  probable  cmns^ 
for  obtaining  an  order  of  arrest,  the  fact  thii 
the  (iriltT  wns  finally  vacated  does  not 
that  (Icrpiidaut  acted  nisUt-iousiy  in  obtatrir.? 
ir.-  Ijheahnn  v.  National  Steamship  Co.,  (S-:r>' 
30  N.  V.  S.  740. 

0.  After  judgment  for  defendant  in  repler- 
in.  another  replevin  suit  against  the  same  de- 
fendant, involving  the  same  issues,  was  disc«B- 
tioued  pursuant  to  an  agreement  that  it  sbouM 
abide  the  event  of  ^  first.  ffefaL  that  such 
dlscontinoance  was  not  prima  fade  evidenn 
that  the  discontinued  snit  was  withont  prob- 
able cause.— Brounst^n  SaMrin,  (Sop.)  20 
N.  Y.  S.  213. 

7.  Defendants  were  sued  for  maliaon* 
prosecution.  In  haviog  replevied  for  fraud  eo^  < 
sold  by  them  to  plaintiff.  Nothing  orctinvl  i: 
the  time  of  sale  to  show  that  plaintiff  intvu-W 
tn  fail,  and  later  he  returned  some  of  the  p^vX 
nnd  paid  money  due  on  prior  purchawe*.  L*. 
fendtiUt-s  asked  payment  for  the  last  purrht^ 
IwJoi-e  it  was  due,  and  when  plaintife'  n-f^i^L 
Stalin;;  that  be  had  other  deut^  to  pity,  ti-v 
asked  blm  for  a  financial  statement,  wbi'  I 
he  also  refused.  I>efendants  testified  that  in 
asking  for  the  statement  they  said  that  be  baJ 
t)-'Ujfht  more  goods  than  usual,  that  tbe.v  ba  I 
rMvivud  many  inquiries  about  him,  and  ihrl 
they  wanted  to  be  satisfied  of  hia  respond 
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itr;  and  they  testified  that  at  this  time  he 
d  in  his  store  goods  worth  only  $3,000,  oot 
t.»'i|fh  to  pay  his  debts.  Plaintiff  lestitied 
It  QO  reason  was  given  for  asking  a  state- 
iat,  and  that  the  goods  in  his  Ktore  were 
>rth  $&,000.    2>afeudants  were  not  mf'>rmed 

plaiitttfTs  barlDs:  secreted  goo«lii,  or  of  h\n 
•olTencr.  J?cld.  that  there  waa  nvidAiice 
>m  vh]ch  the  jair  mifi^t  find  iiiali^^^  abd 
int  of  probable  cau'tte,  and  that  it  'vas  terror 

?rant  h  noasuit  Hnrdin,  P.  J..  Uiss<*uti.ig. 
Brounstein  v.  Wile.  (Sup.)  20  N.  Y.  S.  20*. 
ridence. 

8.  In  an  action  for  malicious  proaecation 
e  complaint  and  deposition  made  Dj  defend- 
it  when  he  applied  for  the  warrant  for  plain- 
Ts  arrest,  signed  and  verified  by  bim,  and 
bich  sutGciently  charge  plnindfF  with  the  crime 
r  which  be  waa  arrested,  cannot  be  overcome 
r  the  testimony  of  the  magistrate  eight  months 
'terwards,  tending  to  snow  that  the  facts 
ated  to  1dm  by  defendant  fidled  to  make  out 
case  for  a  warrant,  and  were  not  aa  full  as 
lose  contidoed  in  the  complaint  and  deposition, 
LTticnlarlj  where  defendant  contends  at  the 
iai  that  the  proceedings  to  obtain  the  warrant 
«re  r^ular.— Sarlea  t.  HoetKl,  (Sup.)  20  M. 

UANDABCUB. 

ontMnpt  in  viotating  writ,  see  **ContemDt."  1. 
'o  compel  canvass  of  Totes,  see  "Elections  and 
Voters,"  5. 

—  payment  of  city  ocmtcftetor,  aee  "Monidpal 
CcM^rations,"  21. 

municipal  boards  and  officers. 
1-  The  d'>termInation  of  the  fitness  and  qnal- 
ication  of  applicants  for  the  office  of  anperin- 
radent  of  the  poor  of  the  city  and  town  of  >'ew- 
'nrzh  being  left  to  the  commissioners  of  the 
Imshouse,  thdr  decision  that  an  honorably  dJs- 
barged  Union  soldier  does  not  "possess  the  busi- 
less  capacity  necessary  to  discbarge  the  duties" 
i  the  office,  and  that  hence,  under  Laws  1SS7, 
404, 1 1,  he  la  not  entlUed  to  preference,  is  not 
rabject  to  review  by  the  eonrts,  and  mandamus 
fill  not  He  to  compel  them  to  apiKiint  him.  Peo- 
lie  V.  Trustees  of  Saratoga,  (Sup.)  7  N.  Y.  8. 
■25.  followed.  People  v.  Commissioners  of 
Umshouse  of  Newbon^  (Sup.)  20  N.  7.  S.  2L 

To  compel  medioal  eoUege  to  grant  dl- 
ploma. 

3.  Wbere  the  rules  of  a  medical  college 
eave  It  to  certain  medical  experts  to  determine 
Thether  an  applicant  for  a  diploma  has  passed 
\  satisfactory  examination,  and  such  experts 
lecide  adversely  to  an  applicant,  mandamus  will 
aot  lie  to  compel  the  college  to  grant  him  a 
liploma,  though  bad  faith  on  the  part  of  tiie 
wilege  officials  is  charged.— People  t.  New  York 
Bomoflopatbic  Medical  College  and  Hospital* 
ISnper.  N.  Y.)  20  N.  Y.  S.  370. 

ICASmB  INST7KAN0E. 

Action  on  policy— Who  may  sue. 

TTnder  Code  Civil  Proc.  {  449.  reqnirtng 
•very  .iction  to  be  bronght  in  the  name  of  the 
rttl  party  in  interest,  a  part  owner  of  a  vessel 


may  bring  an  action  in  his  own  name  on  a  pol* 
ley  of  marine  insurance  which  mna  "on  account 
of  whom  it  may  concern."  and  which  was  la 
fact  procured  by  bis  agent,  to  whom  the  loss  Is 
made  payable,  even  though  the  policy  does  not 
diaclfwe  such  part  owner's  interest  therein.— 
MclAoebUn  t.  Great  Western  Zns.  Oo..  (Com. 
PI.  N.  Y.)  20  N.  Y.  a  58«. 

Markets. 

Pndubltioa  m  ni  slaoghtw  of  poultry  at  nuAeti, 
■Be  "Municipal  Gotporations,"  S.  4. 

MABBIAOE. 

See,  alsok  "Breach  of  Marriage  Promise:"  "D^ 
Torce;"  "Dower;"  "Huaband  and  Wife." 

Annulment— Duress. 

A  marriage  will  not  be  anntdled  on  the 
ground  of  duress,  unless  it  Is  shown  that  the 
other  contracting  par^  caused  the  duress,  or 
knowingly  used  or  avaued  himself  of  it  in  order 
to  procure  Ihe  contract.— Shermaa  r.  Sberiuan, 
(Com.  PL  N.  Y.)  20  N.  Y.  &  414. 

KA8TEB  Ain>  BEKVAn?. 

Injury  to  another's  servant,  see  "Ne^igencA."  0. 
Liability  for  servant's  misdemeanor,  sea  ^}ol 
Tam  and  Pemal  Actions." 

Contract  of  hlrlns;— Termination. 

1.  On  January  14.  1802,  plaintiff  entered 
defendant's  service  as  "collecting  SAlesman^" 
at  which  time  he  deposited  $100  with  defendant 
"to  secure  the  honest  and  faithful  performance 
of  his  duties  as  collecting  salesman  or  other- 
wise," this  snm  to  be  returned  to  bim  GO  days 
after  tiie  "termination  of  his  employment" 
He  continued  to  work  for  defendant  as  collect- 
ing salesman  until  April  12tb  following,  when 
he  was  appointed  its  canvassing  agent,  and 
worked  in  the  latter  capacity  until  June  25th 
following,  when  he  left  defendant's  service, 
and  withm  less  than  60  days  thereafter  brought 
an  action  to  recover  the  deposit.  Hdd,  that 
the  change  of  employment  &om  "collecting 
salesman  to  "canvassing  agent"  was  not  a 
"termination  of  his  employment,"  and  the  ac- 
tion would  not  lie.— Edelsohn  v.  Singer  Maonfg 
Co.,  (Com.  PI.  N.  Y.)  20  N.  Y.  S.  665. 
I>iB3harf;e — Justifl  cation. 

3.  Where  a  person  employed  to  build  up  a 
certain  branch  of  his  employer's  busineas  con* 
tracts  to  do  work  for  less  than  one  half  of 
the  usual  price,  and  then  directs  that  it  be 
done  in  an  unfit  and  unworkmanlike  manner, 
and  causes  it  to  be  returned  in  no  better  condi- 
tion than  when  received,  whereby  bis  employer 
loses  a  customer,  such  facts  are,  as  a  matter  of 
law,  a  justification  for  the  discharge  of  the  em- 
go^^Deane  t.  Cutler,  (Soper.  Buff.)  20  N.  Y. 

3.  In  such  case  it  is  immaterial  whether  or 
not  the  customer  was  a  customer  before  this 
particular  transaction.— Deane  v.  Cutler,  (Super. 
Buff.)  20  N.  Y.  S.  617. 

4.  Xor  is  it  neceeaary  that  the  empli^er 
aball  have  suffered  actual  loBS,  but  It  is  anfll* 
cient  if,  from  the  circumstances,  it  anteara  tiiat 
he  has  been  or  is  likely  to  be  damaged  by  the 
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act  complaioed  of.— Deane  t.  Cutler,  (Super. 
Bull.)  20  N.  y.  S.  61T. 

Discharge  —  Failure  to  give  notice  re- 
quired by  contract. 
B,  An  actress  emplored  nnder  contract  for 
30  weeks,  subject  to  discharge  on  a  week's  no- 
tice for  Tiolation  of  any  rule  made  b7  the  man- 
ager, faOed  to  attend  a  rehearsal,  thus  Tiolatlng 
such  a  rale,  and  was  immpdiatelr  dlacharged 
without  notice,  ^ith  payment  up  to  date,  for 
which  she  receipted.  She  diliftentlr  tried  to  ob- 
tain emplorment  for  the  reut  of  the  season. 
Held,  that  Hbe  was  entitled  to  recover  her  wages 
for  the  rest  of  her  term  of  engagement,  less  her 
wages  received  in  other  employment,  as  such  a 
discharge  without  notice  coiUd  not  t^minate  the 
contract— Fisher  T.  Monroe,  (OLtj  Ct  N.  T.)  20 
N.  y.  S.  664. 

Aotlon  for  wrongftil  disoharge — Dam- 
ages. 

01  Li  an  action  hy  an  emplc^v  for  a  wrongs 
ful  ^scharsre,  where  plt^atiff  obtains  employ- 
ment after  his  discharge,  defendant  is  entitled  to 
a  credit  of  the  amount  so  earned,  but  not  of  the 
actual  value  of  the  services.- TopUtz  ▼.  Ullman, 
(City  Ct.  N.  y.)  20  N.  y.  S.  50. 

7  Whore  an  employe,  wrongfully  dis- 
diarged  before  the  end  of  bis  term,  and  after 
■eekfng,  but  failing  to  find,  other  employment, 
embarks  in  business  for  himself  during  such 
time,  making  a  small  profit,  his  employer  is  lia- 
ble for  the  ditFerence  between  sucn  profit  and 
the  agreed  wages.— TopUtz  T.  Ullman,  (Com. 
PI.  N.  Y.)  20N:Y.  a.  888. 

—  InatructiODs. 

8.  In  an  action  for  breach  of  contract  of 
hiring,  where  defendant  claims  that  he  was  jus- 
tified in  discharging  plaintiff  for  three  specified 
reasons,  the  last  of  which  alone  might,  if  true, 
be  sufficient  justification,  it  is  error,  in  char- 
ging the  jury,  to  group  all  three  specifications 
together,  and  tell  them,  if  they  find  the  facts 
mentioned  in  them  to  exist,  to  find  from  them 
whether  th^  were  sufficient  to  warrant  the  dia- 
charge.— Deane  t.  Cntler,  (Super.  Buff.)  20  N. 
T.  S.  617.  .  V  *^ 

Kaster's  liability  for  torto  of  Berrant— 

KegUgence. 

9.  Where  defendant  laatracted  Ms  servant 
to  deliver  a  horse  at  a  certain  place,  and  the 
■errant  intrusted  a  stranger  with  the  horse  for 
the  delivery,  the  relation  of  master  and  s.rvaiit 
between  defendant  and  the  stranger  was  creat- 
ed, and  defendant  thus  became  liable  to  plain- 
tiff  for  damages  resulting  from  the  8tran:>?r'8 
negligence  in  performing  such  service. — HiU  t. 
Sheehan,  (Super.  Buff.)  20  M.  T.  S.  629. 

—  False  impriBonment. 

10.  Plaintiff  was  arrested  by  an  officer  with- 
out  a  warrant  for  ■willfully  obstructing  defend- 
ant's cars,  and  taken  before  a  magistrate,  who 
cautioned  and  discharged  him.  The  next  day 
he  was  rearrested,  taken  before  the  same  magis- 
trate, adjudged  guilty,  and  sentenced  to  pay  a 
fine  of  $10,  or  be  imprisoned  10  days.  Plaintiff 
d  the  fine,  was  discharged  from  custody,  antl 
an  action  for  false  imprisonment,  testified 
that  Hie  first  arrest  was  on  the  direct  request 
of  defendant's  time  keepw,  which  testimony  the 


officer  corroborated;  and  that  the  second  tmi 
was  on  the  complaint  of  defendant's  md  lau 
ter,  which  was  uncontrovwted.    ffeW,  tlut  -ij 
acts  of  the  street-railroad  company's  sonou  n 
causing  the  arrest,  though  twtious,  wm  ctrj 
ndtted  within  the  scope  of  thdr  autlxmtr.  s'l 
rendered  the  company  liable  as  tort  fnwr  f'^ 
the  damage  caused  by  the  wrongful  ur*^^ 
jointly  with  the  officer  making  it,  or  wrenTT, 
at  plaintiff's  election.— Kolsem  r.  Brotdwir  j| 
Seventh  Ave.  R.  Co.,  (Com.  PL  N.  y.)  20  Y; 
S.  700. 

Kegllgenoe  ot  master — Defbctive  appli> 
ances. 

11.  The  fact  that  a  railway  has  repur  r]ayt 
on  ita  line  does  not  ftiee  it  from  liability  f<i 
Injuries  received  by  a  brakemsn  doe  to  a  -i-f 
fectlve  brake  step,  when  it  does  not  flp;<.J!l 
that  the  ear  had  ever  been  at  such  shopgi  < 
examined  for  repair  anywhere. — ^\''an  Ta»e!  r. 
New  York,  L.  E.  &  W.  K.  Co.,  (tJom.  IM  S. 

Y.)  20  N.  ir.  s.  7oa 

1^.  Where  a  brake  step,  altbou^ti  appea±i« 
sound  from  above,  is  so  cracked  that  the  cn-fc 
is  plainly  visible  from  below,  an<I  a  brak^oLa 
stepping  on  it  from  above  is  injured  by  it»  try- 
ing way,  the  crack  being  weathemoni. 
Jury  is  justified  in  finding  that  tbe  defeM  k-.-- 
existed  long  enough  for  the  company  to  d;*- 1 
cover  and  repair  it,  and  Uiat  there  was  d^.:..- 
gence  in  failing  to  do  so.— Van  Tassel  v. 
York,  L.  E.  &  W.  R.  Co.,  (Com.  PI.  N.  T.)  3i' 
N.  Y.  S.  708. 

18.  Whether  rales  reasonably  soffideat  tc 
secnre  safe  appliances  tea  Its  laboren  «m 
promulgated  by  a  railway  company,  and  wbert- 
er  supervision  reasonably  snmetent  to  enftov 
them  was  exerdsed,  thereby  freeing  the  nil- 
way  from  its  responsibility  for  Injnries  re- 
sulting to  laborers  from  unsafe  appIiancesL  an? 
questions  for  the  jury.— Van  Tassel  v.  Ne» 
York,  L.  B.  &  W.  B.  Co.,  (Com.  PI.  N.  Y.i 
20  N.  Y.  8.  708. 

 Contributory  negligence  of  servant 

14.  Whether  a  brskeman  ordered  by  a  cufi- 
ductor  to  couple  a  freight  car,  and  injured  i-y 
the  giving  way  of  the  brake  step  white  obejin.- 
the  order,  is  ^ilty  of  contributory  negligeEce 
in  not  examining  the  step  before  using  it,  i-^  > 
question  for  the  jury. — ^Van  Tassel  v.  N«« 
York,  L.  E.  &  W.  IL  Co^  (Com.  PL  N.  Y.)  20 
N.  Y.  S.  708. 

 Assumption  of  risk. 

15.  A  brnkeman  on  a  freight  train  does  not 
assume  the  risk  of  neglect  by  the  railway  cca- 
pany  to  secure  safe  brake  st^s  on  ita  can.-* 
Van  Tassel  v.  New  York,  li.  E.  &  W.  B.  O. 
(Com.  PI.  N.  Y.)  20  N.  y.  &  70S. 

Measure  of  Damages. 

See  "Damages." 

For  taking  nnder  power  of  aninent  domsb,  at 
"Eminent  Domain,"  6,  7. 

MBOHANIOS*  UXOnS. 

Liability  of  leased  premisea  fn  build- 
ings erected  by  lessee. 
1.  Where  a  lease  of  land  contains  no  p•^ 
mla^n  or  provision  ftvlnc  the  teaaec,  sa  ac» 
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t  Usht  comptDr.  the  right  to  construct  any 
ming  or  to  pat  any  machiaerT'  on  the  lend, 
•  land  cannot  be  hdd  for  a  mechanlc'e  Ilea 

a  buiidine  erected  hy  the  lessee  on  the 
nnd  that  the  owner  consented  to  its  cou- 
jction,  since  he  was  not  in  possession  of  the 
tmisea,  and  had  no  power  either  to  dissent 
m  or  consent  to  anch  coDstmction.    17  N. 

S.  680,  affirmed.— Havens  t.  Weat  Side 
ictric  &  Power  Co.,  (Sap.)  20  N.  T.  S. 
(:  Strilcer  t.  Vincent  Id. 

■i.  The  fact  that  th»  owner  participated 
shtly  in  the  conatrnction  of  the  building  is 
t  proof  of  sDch  consent,  when  it  appears  that 
waa  acting  as  agent  of  the  ctnnpanj  which 
d  leased  the  land. — Havens  West  Side 
ectric  light  &  Power  Co..  (Sup.)  20  N.  Y. 
764;  Str&er  t.  Vincent.  Id. 

ime  of  filing — Completion  of  contract. 

3.  The  doh^  of  Independent  work  bj  a 
ntractor,  on  requeatt  after  the  original  work 
is  been  done,  does  not  ■ealarae  the  time  al- 
wed  br  Iaws  18S2,  c.  410,  ^ter  "completion 
'  his  contract,"  for  the  filing  of  a  lien;  since 
e  dmng  of  the  work,  and  not  its  acceptanct;, 
arks  the  completion  of  the  contract.  Watts- 
■mpbeU  Co.  t.  TnengliiiK,  2S  N.  B.  1060.  125 
.  1.  1,  diatinjruiflhed.— Far  t.  Molilker,  (Com. 
1.  N.  i.)  20      X.  S.  071. 

ere  buildings  are  conatmcted  b;  a 
mtractor,  and  afterwards,  through  the  fault 
E  others  in  allowing  an  overflow  of  water,  the 
rea  walls  become  uefective,  taking  down  and 
ibuildlng  tbem  is  not  a  work  required  hj  the 
on  tract,  aa  due  to  **alteratlonfl  In  the  plan  of 
onitruction,"  bat  an  Independent  work.— Fay 
.  Uuhlker,  (Com.  Fl.  N.  ¥^20  N.  T.  S.  OTL. 

^oreolosure — FutieB. 

5.  In  an  action  to  foreclose  a  mechanic's 
en  against  the  aaslgnee  of  a  lease  it  is  not  nec- 
mry  to  make  the  assignor  a  party  defendant, 
bough  the  lease  and  the  asMnment  are  not 
f  record.— Southard  v.  Moss,  (Com.  PL  N.  Y.) 
0  N.  Y.  s;  84a 

Memorandum. 

InfBeleiKT.  k*  Thrads,  Statute  of  1. 

Heme  Profits. 

he  "Ejectment" 

Miaconduct. 

>f  admintatrator,  see  "Executors  and  Admlnis- 
tratora,"  24.  25. 

>f  offie«a,  see  "Office  and  Officer,**  2-6. 
Money. 

^description  hi  hidlctment,  see  ^Embezzlement." 

MOWGAQES. 

W,  also,  "Chattel  Mortgages.** 

^aideration,  see  "Equity,"  2. 

Pofeclosnre,  in  action  to  set  aside  frnndulent 

^conveyance,  see  "Fraudolent  Ccmveyancefl,"  S. 

Jt  railroad,  see  "Railroad  Oompaniea?'  8. 

Bights  of  mortgage^  see  "Lisnranee,'*  & 


What  constitute. 

1.  D.  made  a  deed  of  property  for  a  certaia 
consideration  to  S.,  and  it  was  recorded  in  the 
book  of  conveyances.  S.,  at  the  same  time  that 
the  deed  was  made,  executed  and  delivered  a 
contract  to  P.,  agreeing,  on  payment  on  or  be* 
fore  a  certain  date  of  the  same  consideration 
he  had  given,  to  reconvey  the  nropertv  to  D. 
with  covenants  of  warranty,  aetil,  uiat  the 
trausaction,  in  the  absence  of  other  evideace, 
would  be  considered  a  conditional  sale,  and  not 
a  mortgage.— Bowery  Sav.  Bank  v.  Belt,  (Sup.) 

3-  PlftintifTs  assignors,  in  consideration  of 
51,000,  conveyed  land  to  defendant,  receiving 
back  from  him  a  lease  of  the  property.  By 
agreement  in  the  lease,  grantors  were  to  pay 
defendant  a  yearly  rent,  and  at  the  expiration 
of  two  year^  on  the  payment  of  $1,000  to  de* 
fendant,  the  latter  was  to  reconvey  the  premises 
to  grantors.  It  waa  intended  by  the  parties 
that  the  transaction  should  operate  as  a  mort- 
gage to  secure  the  loaa.  Held,  that  the  whole 
transaction  constituted  a  mortgage. — Shields  v. 
Eussell,  (Sup.)  20  N.  Y.  S.  909. 

Lien — Notice  of  prior  contract  of  sale. 

3.  Possession  of  a  vendee  under  an  execu- 
tory contract  for  the  sale  of  laud  Is  not  notice 
to  one  taking  a  mortgage  from  the  vendors, 
and  who  is  informed  that  the  vendee  hail  aban- 
doned his  contract,  that  the  vendom  had  as- 
signed their  interest  in  the  contract,  and  there- 
fore the  Hen  of  the  mortgage  is  superior  to  that 
of  the  aaslgnee  of  the  contract—Johnson  v. 
Strong,  (Sup.)  20  N.  Y.  S.  302. 

Lease  of  mortgaged  premises. 

4.  The  lessee  of  mortgaged  premises  with 
notice  of  the  mortgage  takes  subject  to  the 
rights  <Nf  the  mortgagee,  and  if  he  pays  rent  in 
advance  to  the  mortgagor,  without  the  consent 
of  the  mortgagee  or  his  assigns,  he  does  so  at 
his  peril,  and  in  case  of  foreclosure  he  will  be 
liable  to  the  purchaser  for  so  much  of  the  rent 
aa  accmes  after  the  foredosare.— Hartley  v. 
Meyer,  (Com.  PI.  N.  Y.)  20  N.  Y.  S.  8SS. 

^ghts  of  grantee  of  mortgaged  pram* 
Ises  upon  paying  mortgage. 
B.  Where  land  Is  eonreifed  rabject  to  a 
mortgage,  and  the  deed  contains  a  covenant  by 
which  the  grantee  agrees  to  pay  the  debt  as  a 
part  of  the  purchase  price,  the  land  is  the  pri- 
mary fund  for  its  payment,  rather  than  the 
personal  liability  at  the  grantee,  and  on  pay- 
ment of  the  debt  the  grantee  may  take  an  a»>, 
signment  of  the  mortgage  to  his  wife,  though 
its  foreclosure  would  cut  off  the  lien  of  a  subse- 
quent judgment  creditor  of  the  mortgagor.— 
Huntley  v.  ReVoir,  (Sup.)  20  N.  Y.  S.  920. 

Foreclosure — Incompetency  of  trustee. 

6.  A  holder  of  bonds  of  a  corporation,  se- 
cured by  a  mortgage  to  a  trustee  for  the  benefit 
of  the  bondholders,  may,  without  a  demand  on 
tlie  trustee,  sue  in  his  own  name  to  foreclose 
the  mortgage,  where  his  complaint  shows  that 
the  trustee  is  incurably  insane,  tliat  the  corpo> 
ration  is  insolvent,  and  that  an  immediate  fore- 
closure is  necessary  to  protect  the  Interests  of 
the  bondholders.— Ettlingw  v.  "PenAtn  Bnc  & 
Carpet  Co..  (Sup.)  20  SrY.  S.  772. 
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Bala  under  decree  of  foreolosnxe.  • 

7.  A  sale  undar  a  decree  of  foredosiire  to  c 
bona  fide  purchaser  will  not  be  wet  aside  in  an 
action  brought  for  that  pnipMe  mardr  because 
of  InadeguaCT-  of  price.— McEwen  Bntte, 
(Snp.)  20  N.  Y.  8.  503. 

 Bnbsequent  assignment  of  mort- 
gage and  refusal  of  purchaser  to  com- 
plete purchase. 

8.  Defendant  sought  to  erect  a  flat  on  prem- 
ises adjacent  to  L.  and  others  in  violation  of  an 
agreement  with  them.  I>.  sought  to  euj(dn  such 
eroction,  and  was  defeated  in  the  lower  courts, 
but  Judgment  was  rendered  for  him  b^  the 
court  of  appeals.  Pendiug  the  appeal,  plaintiffs 
brought  an  action  to  foreaose  defendant's  pur- 
dia&e-moner  mortgage  on  the  j^remis^s,  for^ 
closure  was  had,  and  the  premises  sold  io  T. 
Wheu  T.  began  to  examine  the  title  he  found 
a  lis  perdens  on  the  property,  filed  by  L.,  and 
that  me  court  of  appeals  hnd  rendered  a  deci- 
don  in  favor  of  L.,  on  which  T.  declined  to  com- 
plete his  purchase.  Plaintiff s  and  defendant  then 
moved  to  compel  him  to  do  bo,  pending  which 
motion  L-  bought  plaintiffs'  mortgage  and  ell 
their  ripbts  in  the  premises,  and  plaintiffs  with- 
dn>w  their  motion  against  T.,  ana  the  court  re- 
fused 10  compel  bira  to  complete  the  uurcUase. 
Held,  iliai  L.  was  entitled  to  acquire  the  mort- 
gage to  prevent  the  abrogation  of  bis  easement, 
and  that  a  sale  having  been  had,  the  effw  of 
wlik-h  was  to  destroy  the  easement,  the  pui^ 
cliaser,  who  was  billing  to  forego  his  coniraor. 
would  not  be  compelled  to  complete  the  pur- 
chase ai  tht)  instance  of  defendant  only,  who 
had  avoided  bis  contract  with  L,  and  bad  no 
equity  In  the  premises.— Crocker  t.  UUluer. 
(Sop.)  20  N.  y.  S.  17. 

9.  li;  Buch  case  L.  was  not  charge.ible  with 
ladies  in  not  acquiring  plaintiffs'  mortgage  1h^ 
fore  the  sate,  since  before  and  up  to  that  time 
tlw  ju^ment  of  the  lower  court,  that  he  had 
no  tights  or  eaaemenl  in  the  property  by  rea- 
son of  Idi!  agreement  with  defendant,  stood  nu- 
reveraed,  sc  that,  if  before  that  time  he  iiad  ac- 
quired the  mortgage,  be  could  not  have  enforced 
tlia  reatrictive  agreement  as  to  tlie  morrniged, 
^CT^^— Crocker  t.  GMlner.  (Sup.)  20  K.  Y. 

Bedemption — Forfeiture  of  right. 

10.  PlaintifTs  assignors,  In  consideration  of 
11,000,  conveyed  land  to  defendant,  receiving 
back  from  him  a  lease  of  the  property.  By 
agreement  in  the  lease,  grantors  were  to  pay 
defendant  a  yearly  rent,  and  at  the  expiration 
of  two  years,  on  the  payment  of  $1,000  to  de- 
fendant, the  latter  was  to  reconvey  the  premises 
to  grantors.  H^d,  that  the  ftict  that  a  condi- 
tion in  the  lease  not  to  aseign  was  broken  by 
the  lessees  will  not  operate  as  a  forfeiture  of 
their  right  of  redemption  under  the  agreement, 
since  defendant  agreed  in  the  lease,  on  payment 
of  $1,000,  to  reconvey  to  the  grantor  or  his  as- 
signs.—Shields  T.  RusseU.  (Sup.)  20  N.  Y.  S. 

Motion. 

For  new  trial,  see  "New  Trial,"  L 

To  amend  pleadingn,  see  "Pleading,"  18L 

To  strike  out,  see  "Plwdlng,"  8,  7. 


HUNIOIPAL  CORPORATIOia 

See,  also,  "Highways;"  'Towns.** 
Condemnation  for  parka,  see  '^miBcB:  Si 
main,"  L 

Election  of  officers,  man  dam  as  to  empe.  m 
vassj  see  "Elections  and  Voters,"  5. 

Liability  for  Icy  sidewalk^  see  "NetS^w.' 
4,  B. 

Valid'ty  of  ordinance  refusing  aid  to 
soldiers,  see  "Foot  and  Poor  lAws." 

Veto  power  of  mi^or  —  Bestdntiai  ti 
pave  street. 

1.  Iaws  1867,  c.  479,  tit  5, 1 1,  SI 

by  Laws  1880,  c.  19,  provides  that  the  sir* 
of  the  city  of  Dunkirk  may  vote  at  a  dkisj 
of  the  common  council  where  there  ig  a  rit  r* 
on  any  question.  Bdd,  that  a  resolnii^:  t 
pave  a  street,  adopted  by  his  vote,  vurit: 
the  meaning  of  title  12,  f  1,  reqnirine  a  "7  - 
jority  vote  of  the  common  conndl"  to  ^  At- 
tracts to  pave  a  street.— Lake  Shore  i  M.  S  3 
Co.  V.  City  of  Dunkirk,  (Sup.)  20  N.  T.  &  St: 
New  York,  L.  E.  &  W.  K.  ^     Same,  1-. 

 Besolntlon  flzing  sator;  of  poiia 

commissioners. 

2.  Under  Act  April  27.  1892.  (L»«*  1^ 
c  379,)  amending  the  charter  of  the  city 
falo  ao  at)  to  provide  that  "eomniiswaMn  ■ 

Eolice  stiall  receive  such  annual  nlary  ai  v 
e  fixed  by  the  common  conndl  at  a  joint 
sion  thereof.*'  and  that  "said  oommoB  '■ 
sliftll  immediately  •  *  •  detenntue  tlie  am.T." 
of  such  salary."  the  mayor  cannot  mo  a 
tion  so  fixing  the  saute,  notwithstandiDg  that  if. 
March  27.  1891.  (the  rerisad  charter  of  ui 
city,)  provides  (section  18)  that  "ercry  oriin^ 
and  resolution  of  the  common  counol,*'  tn"- 
material  exceptions,  "shall  l>e  presentrti  f 
mayor  before  it  shall  be  of  force,*"  aivl  ifci'-^ 
he  does  not  approve  it.  but  retuma  it  with  hi*  * 
jecdons  to  the  bosrd  of  aldermen,  that  wi'. 
and  the  board  of  coundlmen  shall  pass  ii  ^'  '> 
votes  of  two  thirds  of  ell  the  members 
before  it  shall  be  of  force.  Tltoa,  G.  J. 
tng.— Pewle  r.  Board  of  CooncibMn  of  BbSi!& 
(^iper.  Buff.)  20  N.  Y.  &  5L 

Police  powex^ProbibitiiiK  dsngbarci 
poultry  at  marlEets. 

S.  A  rule  prohioitlng  the  alsu^ter  of 
try  at  the  pnblic  markets  in  New  Tort  tity  9 
reasonable. — Loewensteln  v.  Myera,  (So^i 
N.  Y.  S.  761. 

4.  The  board  of  health  of  New  Tort  aj. 
having  supreme  power  in  all  matien  afWJtf 
the  public  health,  does  not  affect  the  acibrmr 


public  health.— Loewenstdn  v.  Myera,  (Sa;  ^ 
N.  Y.  a  761. 

Belnstatement  of  police  officer -Bi^ 
to  hearing. 

5.  Where  a  police  officer  petitiooi  tbrtm 
of  police  commis^oners  for  reinstateoMflt  vhr 
Ing  that  he  was  iadoced  to  reriga  by  fram  £■ 
coerdoDj  and  he  Is  not  Mm  an  otpt^^'!.'' 
be  heard*  a  writ  of  certioiari  wOl  Bsinaw^ 
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t  board  to  ootifr  the  petitioDer  of  the  time 
place  at  which  Ms  petition  'will  be  heard,  aad 
pve  him  an  oppprtunit7  to  presfut  his  evi- 
ce.— People  t.  Voorfais,  (Sop.)  20  N.  T.  S. 

imissal  of  fireman. 

6.  The  deciuoD  of  the  fire  cominlssioDers  of 
w  York  cit7,  diBmiesinK  a  fireman  for  mls- 
idact  and  neglect  of  duty,  after  a  trial  pa 
itten  charges,  will  not  be  dUtorbed  on  certio- 
i.  where  there  is  no  queition  as  to  jurisdic- 
D  or  procedure,  and  the  evidence  Is  confiict- 
:.— People  t.  Purroy,  (Sup.)  20  N.  Y.  S.  735. 

ability  for  supplies  flimlehed  fire  de- 
partment. 

7.  A  citTt  faavins  accepted  and  nsrd  hose 
rriages  purchased  by  the  fire  comtuU^oiiers, 
:n.me  liatjle  therefor  upon  a  quaulum  meruit, 
»re  being  no  limitation  on  the  power  of  the 
mmiRainners  to  purchase  the  same. — liconard 
Lonp  Island  City.  (Sup.)  20  X.  Y.  S.  20. 

Hose  caniagos  come  within  Laws  1800, 
232.  9  3,  autboriziug  the  fire  couiiBissionerx  of 
jng  Island  City  to  purchase  steam  fire  engines 
id  "hose,  implements,  and  apparatus  of  any 
id  all  kinds"  for  the  use  of  the  fire  Oepiirtment. 
L(^nai4  T.  Long  Idand  aty,  (Sup.)  20  N.  Y. 
26. 

The  fact  that  no  fund  was  provided  with 
hich  to  pay_  for  hose  carriages  pnrchased  by 
le  fire  commissioners  of  Long  Island  City  under 
Bthority  of  Laws  1880.  c.  232.  §  3.  does  not 
ffect  the  right  of  the  seller  to  recover  therefor, 
-Leonard  t.  Long  Island  City,  iSup.)  20  N.  Y. 
.  26. 

10.  Laws  1800,  c.  232,  S  4,  providing  that 
lie  expenses  of  the  fire  department  of  Long  la- 
ind  Citj,  should  not  exceed  91,400  in  any  one 
ear,  does  not  apply  to  expenses  incurred  in  pur- 
b&sing  engines  and  apparatus.  —  Leonard  r. 
Amg  Island  Oitr,  (Sup.)  20  N.  Y.  S.  20. 

imitation  of  indebtedness, 

11.  Under  ConsL  Amend.  18S5,  art.  8,  {  11, 
roviding  that  **no  county  •  •  •  or  any  such 
itj   shall   be   allowed    to   become  indebted 

•  •  to  an  amount  which  •  •  •  shall 
xceed  ten  per  centum  of  the  assessed  valuation 
t  thm  real  estate  of  such  county  or  dty  sub- 
ect  to  taxation,"  the  dty  and  county  may  each 
Bcur  debt  to  the  extent  of  10  p.>r  cent,  of  such 
aliie.  though  the  lands  in  the  city  are  charged 
lirli  the  debta  of  both  dty  and  county.— Adams 
.  East  Piver  Sav.  Inst.,  (Snp.)  20  N.  Y.  S.  12. 

12.  Under  Const  Amend.  1885,  art  &  I  W, 
providing  that  no  dty  containing  over  100,000 
nbabitants  "shall  be  allowed  to  become  In- 
lebted.  for  any  purpose  or  is  any  manner,  to  an 
mnuiit  whidi,  including  existing  Indebtedness, 
hall  exceed  ten  per  centum  of  the  assessed  ral- 
lation  of  Its  real  estate,"  the  water  debt  of  the 
ity  of  BrooUyn  is  to  be  counted  in  determining 
vnether  the  umit  of  indebtedness  of  that  city 
las  been  reached,  notwithstanding  the  furlher 
irovision  of  auch  section  that  it  shall  not  be 
^Dbtrued  "to  prevent  the  issue  of  bonds  to 
irovide  for  the  supply  of  water,"  becaime, 
liongh  the  dty  might  for  water  stipply  incur 
lebt  in  excess  of  the  limit,  it  could  not  contract 
L  debt  in  excess  of  tho  limit  for  any  other  pur- 
josc.— Adams  Bast  Biver  Sav.  Inst,  (Sup.) 
•0  N,  Y.  Sa  12i 


13.  Const,  art.  8,  {  11.  restraining  a  dty  of 
over  100.000  inhabitants  from  becoming  indebt- 
ed for  any  purpose  to  an  amount  Including  ex- 
isting indebtedness,  of  more  than  10  per  cent 
of  the  assessed  value  of  its  real  estate,  "except 
as  herein  otherwise  provided,"  which  exception 
includea  the  issue  of  water  supply  bonds,  but 
for  a  term  not  to  exceed  20  years,  doen  not  ren- 
der void  Laws  1S02,  c.  358,  authorizing  tha 
city  of  Rochester  to  issue  such  bonds  for  a  term 
of  50  years,  since  the  dty,  though,  by  reason  of 
its  population,  subject  to  the  restraint  imposed, 
is  not  required  to  avail  itself  of  the  exception, 
where  its  total  indebtedness,  with  addition  of 
the  imposed  bonds,  does  not  reach  the  pre* 
scribed  limit  aud  therefore  the  proviso  in  re- 
spect to  the  term  of  said  bonds  has  no  appllca- 
tfon.— City  of  Bochester  t.  Qointard,  (Sup.)  20 
X.  Y.  S.  300. 

Election  and  appointment  of  Inspectors 
of  election  —  Confliot  between  oity 
charter  and  general  laws. 

14.  ].aw9  1800.  c,  202,  (Ballot  Befono  Act.) 
providiHl  for  five  Inspectors  of  election  for  each 
distiict,  tliree  to  be  elected  and  two  to  be  ap- 
jioiiited.  Ijaws  1801,  c.  7,  (passed  February 
ith.)  provides  for  three  Inspectors,  two  to  be 
electea  and  one  to  be  appointed.  Laws  1801, 
c.  105,  (Buffalo  City  Charter,  passed  March 
27th,)  S  306,  provides  for  five  inspectors  of  elpc- 
tion.  three  to  be  elected,  and  two  to  be  appoint- 
ed by  the  board  of  aldermen;  and  st-clioii  375 
provides  that  elections  held  under  such  clinrter 
"shftll  be  governed  by  the  general  election  laws 
of  the  state  when  they  are  not  inconsistent 
with  the  provisions  of  this  act"  Laws  1802, 
c.  6S0,  provides  for  the  appointnient  of  all  in- 
spectors of  elections  in  cities  by  the  common 
council  of  each  dty,  "unless  otherwUe  provided 
by  law,"  and  tiie  repealing  section  does  not 
mention  any  provision  of  the  BiiflFalo  dty  char- 
ter. Held,  that  the  provisions  of  such  charts 
relating  to  inspectors  of  election  are  in  force, 
notwithstanding  the  general  legislation.— People 
T.  Board  of  Aldermen  of  Buffalo,  (Sup,)  20  I4. 
y.  S.  1. 

Bailroal  crossing — Bevocation  of  per- 
mission to  use  street. 

16.  Where  a  city  assents  to  da  overhead 
crossing  of  a  raOroad  on  one  of  ita  streets,  aub- 

ject  to  approval  of  the  dty'a  engineer,  but  aft- 
erwards, at  the  instance  of  the  engineer,  de- 
mands a  modification  of  the  crossing,  and  the 
railroad  builds  in  compliance  with  such  demand, 
the  crossing  cannot  then  be  removed  on  the 
ground  that  the  city  had  no  authority  to  au- 
thorize it  or,  if  it  had,  that  such  authority  had 
been  rescinded  by  the  rrsolations  demanding 
modification  of  the  crossing,  since,  under  the 

reneral  railroad  act,  (Laws  18B0,  c.  140,  sub.  6, 
2S,)  authorizing  the  constniction  of  a  railroad 
across  any  street,  although  not  without  asw-nt 
of  the  city,  and  on  condition  that  it  restore  the 
street  to  its  former  state,  or  to  such  state  as 
not  tmnecessarily  to  impair  its  usefulness,  tlie 
right  to  a  crossing  is  derived,  not  from  the  city, 
but  from  the  legislature,  and,  having  heoome 
absolute  by  assent,  cannot  be  revoked  by  any 
authority  short  of  that  by  which  it  was  con- 
ferred.—Delaware,  L.  &  W.  B.  Co.  T.  City  of 
Buffalo,  (Sop.)  20  N.  Y.  S.  448. 
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DefeotlTtt  itreetB. 

16.  In  aa  action  for  iojurlefl  caUBod  by  fall- 
lag,  at  night,  from  an  elevated  sidewalk  along 
which  there  was  no  rail,  the  negliffence  of  de- 
fendant and  contribntorj  negligence  of  plaintiff 
are  for  the  jury.— Wienlce  v.  Village  of  North 
Tonawanda,  (Sup.)  20  N.  Y.  S.  390. 

17.  In  an  action  agatnat  a  village  for  Inju- 
ries sustained  by  falling  on  an  icy  Mdewalk,  it 
atmeared  that  ice  and  snow  had  formed  a  de- 
lUTity  the  entire  width  of  the  walk  where  the 
accident  occurred,  and  that  during  the  day  of 
the  accident  sleet  had  ^en,  making  sll  the 
sidewalks  slippery.  Bdd,  that  the  question  of 
defendant's  negligence  in  failing  to  remove  the 
fee  and  snow  was  properly  submitted  to  the 

,.-Goff_T.  Village  of  littie  Falls,  (Sup.)  20 

 Notice  of  defeota. 

18.  Defendant  Tillage  filled  with  loone  earth 
a  ditch  dug  in  its  street  in  the  winter  to  lay  a 
water  pipe,  and  in  the  spring  the  earth  became 
soft  and  gave  way.  thereby  injuring  plaintiff's 
horse.  Bm  that,  mnce  the  unsafe  condition  of 
the  street  was  directly  cansed  by  the  act  of  de- 
fendant, the  doctrine  as  to  notice  of  the  defect, 
actual  or  constructive,  as  affecting  defendant's 
UabiUty,  did  not  apply.— Riddle  t.  Village  of 
Wertfleld.  (Sup.)  20  N.  Y.  S.  350. 

 Contrlbutcnry  De^Ugenoe. 

10.  In  an  action  against  a  Tillage  for  In- 
juries sustained  by  falTing  on  an  Icy  sidewalk, 
there  was  erldence  that  plaintiff  usnally  carried 
a  cane,  and  that  prior  to  the  accident  he  had 

B laced  creepers  on  nls  boots,  to  prevent  slipping, 
at  that  at  the  time  of  the  accident  he  did  not 
carry  a  cane  or  have  crpepers  on  his  boots. 
Bdd,  that  whether  plidntifl  was  guil^  of  con* 
tribntory  nefdigenee  was  a  Question  for  thejuir- 
-Ooff  T.  Vmiue  of  little  ViUa,  (Sup.)  20  N.  Y. 

ai7s. 

Pnbllo  improTements — Publioatlon  and 

opportunity  to  object. 
20.  Laws  1807,  c.  479,  (Dunkirk  Village 
Charter,)  tit.  12,  provided  that  the  vTllage  trus- 
tees should  publish  a  resolution  of  Its  intention 
to  construct  a  sewer,  and  give  an  opportunity 
for  the  hearing  of  objections  before  ordering  the 
sewer  to  be  built.  Title  13  authorised  the  tme- 
tMs  to  order  the  paving  or  grading  of  a  street, 
and  cause  the  expense  to  be  assessed,  but  re- 
Qoired  no  adoption  or  publication  of  intention 
to  pave  or  grade  the  street.  Laws  ISSO,  c.  19, 
duuiged  the  Tillam  Into  a  idty,  and  amended 
the  cBarter  of  1867.  Title  12  of  the  charter  as 
amended  consolidated  the  provisions  for  con- 
structing sewers  with  those  for  grading  and 
paving  streets,  and  proTides  that,  whenever  the 
common  council  of  the  city  may  deem  it  neces- 
sary to  construct  a  sewer  or  to  i^de  or  pave  a 
street,  it  may  declare  by  resolution  Its  Intention 
to  do  so.  and  order  the  work  to  be  done;  but'lt 
does  not  provide  for  publishinfr  the  resolution, 
or  for  hearing  objections.  Beld,  that  the  provi- 
sions of  the  Tillage  charter  of  1867  as  to  publi- 
cation  and  opportunity  to  object,  if  la  force  at 
■U  nnder  the  repealing  danae  of  the  efty  durter 
'  of  ISBO,  Is  only  in  respect  to  eonstrncnng  sew- 
en,  ana  does  not  apply  to  paTisg  streets.- Lake 
Shoia  ft  IL  a  R.  Oo.  T.  Gltr  ^Dunkirk,  (Sup.) 


20  N.  Y.  S.  596;  New  York,  L.  EL  &W.B. 
T.  Same,  Id. 

 Aoceptanoe  of  work  from 

tractor. 

21.  A  contract  for  bnilding  a   aewer  pr 
Tided  that  the  work  should  be  done  nnder  i: 
direction  of  the  city  ennneer;  that  plana  to 
given  by  him  should  oe  complic>d  with:  j 
that  the  return  of  the  engineer  sbonld  be  ' 
account  by  which  the  amount  of  work  done  .^.-l 
materials  furnished  should  be  compated.  Afl 
er  the  completion  of  the  work  nnder  the 
pervision,  and  in  compliance  with  the  cz 
tiona.  of  the  engineer,  he  certified  that  it 
flatismctory,  and  filed  a  final  account  Aov.-^ 
the  amount  due  the  contractor;  vherenptm  tL- 
coundl  adopted  a  resolution  deaarinf?  its  'ci-."-.- 
tion  to  issue  bonds  to  pay  for  the  impro-^— 
ment,  and  an  assessment  was  made  and  a  f—r^ 
tion  collected.    HM,  that  the  IsKuance  of 
bonds,  the  payment  to  the  contractor  of  t^- 
mouey  collected,  and  the  collection  of  the  rr^T 
of  the  assessment,  would  be  compelled  by  mi::- 
damus,  though  the  sewer  was  defectivb  ai.>: 
did  not  comply  with  the  contract  and  medfica- 
tions  in  all  respects;  there  being  no  ade^atix 
of  fraudulent  practice  In  the  proeorinr  : 
ffiving  of  the  certificato.— People     City^  of  8yr 
aoose.  (Sop.)  20  N.  Y.  S.  236. 

 ABsessments  against  railroad  com- 
pany. 

SS.  aiie_provision  of  Laws  1880.  &  19,  (Thss- 
klrk  City  Charter,)  that  in  estimating  the  te> 
eflt  from  paving  a  street  along  which  a  railroa'. 
mns  "the  company  owning  the  railroad  sha: 
be  estimated  to  to  benefited  by  audi  paTinc 
*  *  *  in  such  proportion  as  its  tracks  *  *  * 
may  bear  to  the  width  of  the  whole  street,  anl 
shall  be  assessed  for  sudi  work  prcqportionat»lf 
thereto,"  is  valid,  dnee  the  legislatare  has  aa- 
thorlty  to  determine  that  a  railroad  «^T"p»"y 
a  street  shall  bear  a  part  of  the  expense  of  pav- 
ing the  street,  and  the  amount  of  such  jiart  is  it 
Its  discretion^  and  Is  not  subject  to  the  objectios 
that  It  discriminates  against  a  particular  clasi 
of  property.— Lake  Shore  &M.S.R,  Co.  t.  Cny 
of  Dunkirk.  (Sup.)  20  N.  Y.  S.  596;  New  York. 
L.  E.  &  W.  R.  Co.  T.  Same,  Id. 

 Bight  of  commissionets  to  increase 

assesameut. 

38.  In  the  final  report  of  the  comndsakniers 
their  assessment  on  defendant's  tots  was  mvii 
larger  than  it  was  in  the  prdimlnaxT  estimate 
niaBe.  the  reason  for  the  increase  being  that 
certain  other  property,  wliidi  in  the  ^^minary 
estimate  had  been  assessed  at  a  certain  suoi. 
could  not  lawfully  be  assessed  so  mncfa.  dnce 
sach  assessment  exceeded  one  half  of  ^e  as- 
sessed Tslne  for  general  taxation  of  tboee  lots, 
in  violation  of  the  consolidation  act.  Tbe 
amount  of  the  dimlntitlon  thus  made  necessarr 
on  those  lots  was  charged  over  io  part  <m  de^ 
fendant's  lots.  It  appeared  from  the  report  of 
the  commissioners  that  the  benefit  derived  from 
the  Improvement  by  defendant  was  equal  to  the 
assessment,  and  that  the  assessment  was  with- 
in one  lialf  of  the  assessed  Talne  Cor  gaeni 
taxation,  thns  ctmfonnlns  to  the  reqniranent  of 
the  consolidation  act.  Htld,  that  the  commis- 
sioners were  acting  within  thdr  authority  in 
thni  fawpislng  the  assemnsnt  od  dtfandant'i 
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I. — In  K  Board  of  Street  OpeidM  and  Im- 
▼ement,  (Sup.)  20  N.  Y.  &  063;  U  re  Wea- 
rer A.Te„  Id. 

—  C«mfinnaticni  of  oommlasionon*  re- 
port. 

S4.  On  a  motion  tj  conunlHtonera,  In  a  pro- 
klins:  to  open  a  street,  for  a  final  order  con- 
ning their  report,  it  is  within  the  discretion 

the  court- to  iDclude  in  the  motion  papers  on 
ticb  the  order  is  granted  au  affidavit  presented 
opposition  to  the  crautiug  of  the  order. — hi  re 
>arcl  of  Street  Opening  and  ImproTement, 
up.)  20  N.  Y.  S.  603;  in  re  Wendorer  Are., 

—  Vacating  assessment. 

25.  In  a  proceediug  to  Tacate  a  street  as- 
ssmeut,  tiie  contractor  is  a  proper  part7,  since 
!  can  loolt  oul7  to  the  assessment  for  lus  com- 
■nsation.-In  re  Brldgford.  (Sup.)  20  N.  Y.  S. 
il;  In  re  Myrtle  Ave.,  Id.:  In  re  Alexander, 
L  285;  In  re  Myrtle  Atc.,  Id. 

2e.  The  question  of  the  amount  of  aftsess- 
lent  to  be  by  the  commissioners  of  estimates 
ad  assessments  made  on  property  to  he  hene- 
ted  by  the  opening  of  a  street  is  within  the  ex- 
.usive  jtirisdiction  of  such  conomlgslonem,  and 
leir  conclusions  will  not  be  disturbed.  If  hon- 
stl7  and  fairly  made.— In  re  Board  ot  Street 
>peuiug  and  Improrement,  (Sup.)  20  N.  Y.  8. 
In  re  Wendorer  Ave.,  Id. 

 Bnjoinins  sale  pending  prooeedlngs 

to  vacate  assessments. 
27.  Under  Iaws  1883,  c.  208^  tit.  11,  S  2, 
voviding  that  no  suit  shall  be  conunenoed  to 
racate  an  aasesamait  In  the  dty  of  Albanr  or 
o  r«moTe  s  doud  on  title  arUng  from  anj  as- 
lessment,  but  that  proceedings  to  vacate  or  st^ 
layment  of  assessments  shall  be  confined  to  the 
^orins  prescribed  1^  the  act,  a  sale  of  property 
o  enforce  a  street  assessment  cannot  be  en- 
joined pending  a  proceeding  under  the  act  to 
racate  the  assessment.— In  re  Brtdgford,  (Sup.) 
>0  N.  Y.  B.  281;  In  le  Myrtle  Ave.,  Id.:  In  re 
Mexander,  Id.  285;  In  re  Myrtle  Ave.,  Id. 

 Personal  judgment  for  assessments, 

38.  Laws  1867.  c  479,  tit  19,  fi  1,  as  amend- 
ed b7  liAwa  ISSO,  c.  19,  provides  that  "all  taxes 
snd  uaessments,"  whether  general,  local,  or 
niecial,  which  remain  unpaid  for  90  days  after 
toe  date  of  the  first  warrant  annexed  to  the 
roll  thereof,  shall  bear  annual  interest  from 
that  time;  and  "such  tax,"  with  the  Interest, 
may  be  sued  for  and  collected  by  the  common 
eonneil  In  the  name  of  the  dty  against  any 
penon  liable  thnefor.  HtU,  in  an  action  to 
restrain  the  eoDection  of  a  local  assessment, 
and  to  set  aside  the  assessment  roll,  that  de- 
fendant, having  pleaded  a  cause  of  action  f(» 
the  unpaid  assessment,  by  way  of  counterclaim, 
was  entitled,  on  recovering  judgment,  to  a  per- 
MRinl  Judgment  against  plaintiff  for  the  amount 
of  the  assessment— Lake  Shore  &  M.  S.  It  Co. 
V.  Ctty  of  DunkirkLjSup.)  20  N.  Y.  S.  696; 
NtfW  York,  Lu  K.  *  W.  It  Co.  v.  Same,  Id. 

Mutual  Benefit  Ixurarance. 

See  "Insorance,"  18-17. 


NEQUaENOB. 

Acddent  at  railroad  crosdng,  see  "Railroad 

CJompanies,"  4-7, 
 to  persons  on  track,  see  "Railroad  Oompsr 

nies,"  8,  9. 

DpfiM^tive  streets,  see  '*MiinIdp&l  Oorporatlona,** 

16-19. 

Fires  set  by  derated  road,  see  "Railroad  Com- 

ffinies,"  15. 
tllity  for.  see  "Horse  and  Street  Railroad 
Companies/'  2-6. 
Of  carriers,  see  "Carriers."  6-10. 
Of  gas  company,  explosion,  see  "Qas  Compa- 
nies." 

Of  master,  see  "Master  and  Servant."  11-13. 
Of  officers,  liability,  see  "Office  and  Officer,"  2. 
Of  servant,  UabUl^     master,  see  "Master  and 
Servant,'  0. 

Wliat  oonstitutes. 

1.  In  an  action  for  personal  injuries  occa- 
sioned br  the  negligence  of  defendant's  driver 
in  colliding  wfth  plaintiff  on  a  street  crossing, 
it  appeared  that  plaintiff  bad  crossed  to  within 
four,  feet  of  the  curb;  that  defendant's  horse, 
which  theretofore  had  been  gentle  and  manage- 
able, was  frightened  by  a  passing  elevated  rail- 
road train,  reared,  shied,  and  collided  with  and 
injured  plaintiff.  Two  of  plaintifCs  witnesses 
testified  that  the  horse  approached  the  crossing 
at  full  speed,  and  appeared  not  to  be  wholly 
under  the  driver's  control.  The  driver  and  hw 
assistant  testified  that  the  horse  was  being 
driven  at  an  ordinary  gait;  that  the  driver  did 
not  lose  control  until  the  horse  shied;  that  they 
warned  plaintiff  when  he  was  within  four  feet 
of  the  curb  and  twenty  feet  ahead  of  the  horse; 
and  that,  before  plaintiff  reached  the  curb,  the 
horse  was  eo  close  that  when  It  shied  it  col- 
lid^  with  plaintiff.  HM,  that  the  jurv  was 
warranted  in  finding  the  driver  negligent, 
either  in  that  he  had  control  of  the  horse  wtivu 
It  became  frightened,  twenty  feet  from  plain- 
tiff, and  could  have  checked  it,  or  in  that  he 
Wds  drivhig  at  an  inordinate  rate  of  speed 
when  the  horse  became  frightened,  and  could 
not  check  the  horse,  since  the  jury  was  not 
bound  to  believe  defendant's  witnesses,  who 
were  chargeable  with  the  consegnencea  of  their 
recklessness,  and  Interested  In  the  result  of  the 
actioa.— Van  Houten  v.  Flelschmann,  (Com.  PI. 
N.  Y.)  20  N.  Y.  S.  613. 

 Evidence. 

2.  In  an  action  for  the  loss  of  plaintifTe 
horses  and  wagon,  occasioned  by  defendant's 
failure  to  furnish  plaintiff's  driver  a  safe  place 
to  unload,  a  witness,  who  had  testified  that  he 
did  not  remember  whether  there  was  any  stone 
or  guard  rail  or  anchor  at  the  top  of  the  dump 
to  prevent  wagons  rolling  off,  was  asked 
whether  he  saw  any  there  afterwards,  and  de- 
fendant objected  that  it  was  Immaterial.  Bdd, 
that  the  admission  of  an  affirmative  answer 
was  harmless  error,  as  the  question  did  not 
purport  to  show  an  alteration  made  or  precau- 
tion taken  after  an  acddeot  but  whether  the 
witness  had  seen  afterwards  the  things  he  was 
not  sore  he  had  seen  before  the  acddent  Van 
Wyck.  J.,  dissenting.— McArdle  t.  Smith,  (City 
Ct  N.  Y.^  20  N.  YTi  012.  —  v  ^ 
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Blasting — Ii^iiBCtlon. 

8.  Where  defendonta,  owning  a  lot  adjoln- 
ing  plaintiff,  contract  vith  another  to  excavate 
rock  on  their  premiaes  that  formB  part  of  the 
stratum  on  wnich  plalntUTa  house  reata.  and 
cannot  be  blasted  without  injury  to  the  build- 
ing, they  are  not  excused,  of  such  contract, 
from  responsibilitj  for  injuries  to  plaint  iff's 
house  resiuting  from  blasting  the  rock,  unce  the 
act  itself  la  wrongful  to  piaintifE.  end  th^  ma; 
be  enjoined  from  eontiuuins  the  excavaaon  in 
thiit  manner— Brennan  t.  Schrriner,  (SiQ>er.  N. 
T.)  20  N.  y.  S.  130,  28  Abb,  N.  a  481. 

Slippery  sidewalk. 

4.  Where  a  railroad  company,  without  a 
license  from  the  city,  allows  water  to  flow  from 
its  tank  upon  the  tadewalk  of  a  street,  where 
It  freezes,  the  company  is  liable  to  persons  who 
are  Injured  by  falUoK  on  the  ice.— McGoIdrick 
T.  New  York  Cent.  £  H.  B.  R.  Ca,  (Snp.)  20 
N.  y.  S.  914. 

Contributory  negligence. 

5.  In  an  action  for  personal  injuries  it  ap- 
peared that  plaintiff's  intestate  fell  on  some  ice 
which  defendant  had  wrongfully  allowed  to  ac- 
cumulate on  the  sidewalk,  and  was  fatally  in- 
jured by  a  large  and  very  sharp  knife  wbi^  be 
was  carrying  to  use  in  his  trade.  The  knife 
was  wrapped  in  several  cloth  garments,  and  tied 
with  a  striug,  and  it  appeared  that  decedent 
had  carried  it  in  this  manner  for  several  years. 
A  witness  for  defendant  testi&ed  that  he  had 
warned  decedent  that  It  was  dangerous  to  carry 
the  knife  as  he  did.  Bad,  that  It  could  not  be 
said  as  a  matter  of  law  that  decedent  was  neg- 
ligent.—McGoldrick  T.  New  York  Cent.  &  H.  R. 
It  Co.,  (Sup.)  20  N.  Y.  8.  914.        _      ^  _ 

6.  One  who  undertakes  to  furnish  a  derrick 
to  another  for  hoisting  stone,  knowing  the  uses 
to  which  It  is  to  be  put,  is  Uable  for  injurieB  to 
any  servant  of  the  latter  occasioned  by  an  in- 
sufficient rope,  notwithstanding  the  servant's 
lack  of  privity  in  the  undertaking^  but  not 
where  the  derrick,  as  first  furnished,  is  properly 
rigged,  and  the  servant,  after  taking  charge, 
demands  that  the  rope  be  changed  for  one  of 
another  kind,  which  is  done.— Davies  v.  Pelham 
Hod  Elevating  Co..  (Sup.)  20  N.  T.  8.  523. 

 Of  child. 

7.  At  what  age  an  infantas  responrfbillty 
for  negligerce  is  presumed  to  commence  U  a 
question  of  law  for  the  court — Schmidt  v. 
Cook,  (Caty  Ct.  N.  Y.)  20  N.  Y.  S.  889. 

8.  wTiere  a  child  of  11  years,  while  playing 
in  a  yard,  was  Injured  by  mbving  a  flagstone 
that  was  on  Its  edge  against  the  fence,  and 
waB  of  snffident  intplligence  to  know  that  it 
was  dangerous,  the  owner  of  the  yard  was  not 
liable  In  damages.— Schmidt  v.  Cook,  (City  Ct 
N.       20  N.  Y:  B.  889. 

9.  Where  a  driver  of  a  ear.  after  discover- 
ing a  child  on  the  track,  notwithstanding  that 
he  had  ample  time  and  opportunity  to  avert  an 
accident,  Injared  the  child,  the  latter'a  negli- 
gence in  beingon  the  track  would  not  prevent 
us  recovery .~Haerzeler  v.  (Central  Cross  Town 
a  Ca,  (Com.  PI.  N.  T.)  20  N.  Y,  S.  676. 

Imptited  negligenoe. 

10.  Whore,  In  an  action  for  the  death  of  a 
diUd  earned       tiw  negllgeDOB  of  defandsnt 


street-railway  company,  the  jory  finds  tiia: 

injury  was  caused  by  the  negjigeuce  of  defo^- 
ant,  and  that  there  was  no  contribntofT 
gence  on  the  part  of  tbe  child,  the  inzent'i  bt^- 
Ilgenoe,  if  any,  is  ineffectual  to  defCKt  a  tw- 
etr. — Huerzeler  v.  Central  Cross-Town  &.  O, 
(Com.  PI.  N.  Y.)  20  N.  Y.  S.  676. 

NTBGOTIABI^E  INSTBTJBCENIS. 

^terest  on  accepted  draft,  see  "Interest,"  S. 
Notes  executed  iv*  oQco't  liability,  see  *^>£rs 
and  Officer,"  2. 

What  oonstftutea. 

1.  A  written  instrnment  direelinc  tbe  treu- 
urer  of  a  loan  association  to  pay  to  the  or--<« 
of  P.  $1,651.50  "for  S.  loan,*^  signed  by 
president  and  secretary,  and  countersi^*-. 
^'Correct  F.,"^«  an  accepted  draft,  inins^er 
able  by  indorsement  and  deliv^. — Ciark  t. 
Lake  Ave.  Permanent  Sav.  &  Loan  Ass'c 
(Sup.)  20  N.  Y.  S.  363. 

Indorsement  and  transfer. 

2.  Where  defendants  admit  makins  and  ir- 
dorslng  for  value  a  promissory  note  payaUe  to 
their  own  order,  an  allegation  that  the  note 
delivered  to  a  certain  corporation,  and  not  v. 
plaintiff,  and  that  the  receiver  of  such  eorpon- 
lion  renonnces  all  claims  to  the  note,  will 
affect  defendants'  UaUIity,  when  tbe  evidem 
shows  that  plaintiff  was  the  owner  of  the  corF 
for  value,  it  being  immaterial  where  be  o> 
talned  it,  since  the  note  was  Indorsed  by  de- 
fendants in  Uwik,  and  hence  would  pass  to  ss? 
one  by  delivery.— Howland  r.  Bates,  (C9ty  Ct 
N.  y.)  20  N.  Y.  S.  373. 

8.  One  claiming  to  be  P.  fraadal«itly  as: 
without  consideration  procured  frCHo  defendu: 
a  draft  payable  to  P.  The  cashier  of  plaintil- 
to  which  it  was  Indorsed,  testified  that  it 
presented  by  one  introduced  to  him  as  B-  acd 
that  he  saw  the  latter  indorse  it  A  witnc^ 
for  plaintiff  testified  that  the  Indorsements  e! 
B.  and  P.  were  In  the  same  bandwritinc- 
There  was  no  evidence  that  the  p&son  who  rep- 
resented  himself  as  P.  Indorsed  the  name  of  r-. 
or  that  P.  and  B.  were  the  same  person.  B.U, 
that  plaintiff  f^led  to  prove  tiie  gennlnnien  of 
P.'s  indorsCToent,  and  eoold  not  reoover.— Ax- 
derson  v.  Dnndee  State  Bank,  (Sin.)  30  N.  T. 
S.  511. 

 Bona  flde  purchasers. 

1.  In  an  action  on  a  promissary  note,  it  tf- 
peered  that  plaintiff  was  a  bona  fide  indorM 
tor  value  before  maturity;  that  defendant  es«- 
cuted  the  note  in  payment  for  seed  wiieat  tt  u 
exorbitant  price;  that  the  company  of  wbicb  d^ 
f«idant  purchased  the  wheat  at  the  same  ttw 
gave  defendant  a  bond  that  within  a  yw  it 
would  sell  for  him,  from  the  crop  produced  fion 
snch  seed,  the  same  amount  of  wheat  parchti>pd 
by  defendant,  and  at  the  same  price.  BtU. 
that  the  note  was  a  part  of  a  jcnnt  fraudiil«Dt 
transaction  of  defendant  and  the  seed  conpW- 
nod  defendant  could  not  avail  himself  of  tarn 
transaction  as  a  defense  to  a  snit  thercoa.- 
Allen  V.  McFadden,  (Sup.)  20  N.  Y.  8.  360^ 

S.  It  Is  an  eqoitaMe  defense  to  an  actioo 
against  the  maker  of  a  pnunissory  note  A>t 
thio  indorsee  took  H  with  aottoa  that  It  m 
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ren  to  his  immediate  Indoncr  by  the  maker 
a.   secaritT. — Western  Nnt  Bank  v.  Wood, 
oir.  PI.  N.  T.)  30  N.  Y.  8.  042. 

tf.  In  as  action  on  an  accepted  draft  it  ap- 
ared  that  It  was  transferred  hy  Indorsement 
tbe  attoran'  for  defendant  associatioD,  on 
lom  the  draft  waB  made,  to  S.,  who  was  a 
^mb«r  thneof,  and  by  the  latter  to  plaintiff, 
lo  was  in  no  way  connected  with  the  associa- 
•n.  HeU,  that  plUntiff  took  the  draft  free 
any  conditions  contained  in  defendant's  by- 
m-s.— Clark  t.  Lake  Are.  Permanent  SaT.  & 
ion  Aas'n,  (Sup.)  20  N.  Y.  S.  863. 

—  BeteaBe  of  indorser  by  eztenBlon. 

7.  A  coTenant  by  the  holder  of  a  note  that 
>  action  shall  be  taken  by  him  thereon,  and 

at  he  sball  not  be  at  liberty  to  proBecnte  it, 
itil  the  maker  thereof  shall  make  deteult  In  a 

rtiiiu  spedQed  payment,  which,  by  the  terms 
the  afp-ecment  containiag  the  corenant,  is 
ade  pajmble  on  a  day  aubsequent  and  fixed, 

a  covenant  to  extend  the  payment  of  the  note 
itil  that  day,  and  the  indorser  la  thereby  re- 
nsod,  onlesB  the  remedies  of  the  creditor 
:aitiat  him  are  expresBly  reBerTed.-~Stein  t. 
teiniller,  (City  Ct  N.  T.)  20  N.  Y.  S.  830. 

A  rraerrntion  by  the  creditor,  on  snob 
ctension  of  time,  of  his  rights  against  an  tn- 
»rser.  cnnnot  be  implied,  but  must  be  ezpress- 
'  stipulated.— Stein  T.  Stelndler,  (Cl^  Gt  N. 

.)  2K)  X.  Y.  s.  8a». 

Vaiver  of  notloe  and  protest. 

0.  Defendant,  who  was  accommodation  In- 
orser  oil  the  note  In  snlt,  and  on  another  also 
lold  by  plaintiff,  which  was  then  a  month  past 
[lie.  wrote  plaintiff  the  day  before  the  maturity 
f  the  note  in  suit  that  he  wanted  no  cost  made 
n  the  notes,  ^t  he  conld  in  time  pay  them, 
ind  that  be  votild  do  anytUng  to  make  plaint 
afe  and  satisfied.  Plaintiff  did  not  demand 
ttyment  of  the  maker  at  maturity,  nor  give  no- 
ioo  to  defendant  of  non^^ment.  Subsequent- 
y  defendant  wrote  piainnff  to  know  if  tbe  note 
tad  been  paid,  and  that  if  It  had  not  he  had 
Kttet  pat  it  in  Judgment.  HM,  that  the  first 
etter  might  well  apply  to  tbe  note  already  due, 
lod  hence  did  not  constitute  a  wairer  of  pro- 
«st  and  notice  as  to  the  note  in  suit,  and  that 
he  last  letter  did  not  revive  defendant's  liabil- 
ty,  which  had  been  lost  by  plaintiff's  failure 
a  make  demand  and  give  notice  of  nonpay- 
npnt.— Martin  t.  F«rqna,  (Sup.)  20  N.  Y.  S. 

Ictlons  on. 

10.  Ib  an  action. on  a  promissory  note  the 
ini'siion  whether  tbe  joint  makers  are  partners 
Br  not  is  immaterial.— Small  v.  BladworUi.  (City 
Ct.  N.  Y.)  20  N.  Y.  S.  663. 

11.  In  an  action  on  a  note  given  for  "Bo- 
hemian oats,"  bought  by  the  transferee  there- 
itf,  where  there  is  evidence  tending  to  prove  tbe 
defense  that  the  note  was  procured  by  fraudti- 
tent  representations,  and  also  evidence  for  de- 
fendant, who  has  nnnecessaiily  assumed  the 
barden  of  proving  plaintiff  not  a  bona  fide  ptti^ 
chaser,  from  which  the  jury  would  be  justlfled 
ID  fioding  that  plaintiff  paid  nothing  for  the 
notfc  it  Is  OTor  to  take  the  case  from  the  jury 
'  '  dbrecttng  a  verdiet  f<g  plaintiff.— A  msden  t. 

(Sv.)  20  N.  T.  S.  Ofc 


Actions  on—Pleading  and  proof. 

12.  In  an  action  on  a  note,  a  general  dental 
puts  in  issue  the  gnestion  of  deliTerr.—Dti sen- 
bury  v.  Hoadley,  (Sup.)  20  N.  Y.  8.  911. 
 Bvidenoe. 

18.  Under  Code  Civil  Proc.  {  507,  proiddlng 
uat  a  defendant  may  set  forUi  an  equitable 
defense  in  his  answer^  the  indorser  of  a  note, 
in  an  action  by  bis  immediate  indorsee,  can 
show  by  parol  evidence  that  the  note  waa  in- 
dorsed and  accepted  as  security  only,  though 
his  answer  setting  up  such  defense  does  not  de- 
mand equitable  relief,  and  though  the  court  is 
without  jurisdiction  to  grant  such  reli^. — 
Homestead  Bank  v.  Wood,  (Com.  PL  N.  Y.) 
20  N.  Y.  a  640. 

,  WTiere  suit  la  bron^t  on  a  note,  which 
defendant  claimed  had  not  been  given  for  value, 
but  as  evidence  merely  of  a  payment  by  plain- 
tiff under  an  ajfreement  for  nurchase  of  defend- 
ant s  store,  and  also  for  services  alleged  to  have 
been  rendered  as  clerk  in  said  store,  bat  which 
defendant  claimed  had  been  for  nlnintifl'a  own 
benefit  under  the  agreement,  it  is  proper,  not- 
withstanding defendant's  claim  that  the  agree- 
ment waa  for  purchase  at  a  stipulated  sum,  to 
allow  him  to  testis  as  to  the  reasonable  value 
of  the  store,  where  the  purpose  was  not  to  es- 
tablish a  counterclaim,  or  introduce  evidence  of 
damages,  but  only  to  show  the  drcumatances 
connected  with  the  transaction.- Yon  Kamen  v. 
Roe%  (Sup.)  20  N.  Y.  S.  548. 

15.  Parol  evidence  of  what  was  said  at  the 
making  of  a  note  may  be  offered  to  show  total 
or  partial  want  of  consideratitHi  or  lUenlitr  of 
con^deration.— Vim  Kamen  T.  Roes,  ^npO  20 
N.  Y.  S.  548. 

NEW  TBIAXi. 

See,  also,  "Appeal." 

When  motion  to  be  made. 

1.  Motion  for  new  trial  should  be  made  at 
a  special  term  of  the  court  of  common  pleas, 
ana  not  at  a  trial  term; — Willson  v.  Manhat- 
ton  By.  Ck>.,  (Com.  PL  N.  Y.)  20  N.  Y.  S.  862. 

Oonditlons  fjf  grontfnc — Stipalatton  to 

call  certain  witness. 

2.  Where,  on  application  by  defendant  for  a 
new  trial,  it  appears  that  one  of  defendant's 
witnesses  on  the  trial  corroborated  plaintifTs 
testimony,  the  motion  for  a  new  trial  abonld  be 
denied  unless  defendant  will  stipulate  to  call 
the  witness  on  tbe  next  trial,  or  read  his  tMd- 
mony  to  the  jutr  as  a  part  of  his  case. — Balkin 
V.  £hr«t,  (Sup.)  20  M.  Y.  S.  731,  29  Abb.  N. 
C.  62. 

Affidavits  to  impeach  verdict. 

3.  The  affidavits  of  Jurors  stating  that  they 
did  not  consider  the  lostnictions  of  the  trial 
judge  cannot  be  heard  ta  impeach  thdr  veidict 
on  a  motion  for  a  new  trial. — Paige  t.  (>hedsey. 
(Qty  Ct.  N.  Y.)  20  N.  Y.  S.  809. 

Grounds — Surprise. 

4.  The  failure  of  certain  vHtnesses  to  tes> 
ti^  as  the  party  calling  them  expected  on  a 
point  material  to  the  ddTense  is  not  such  "sn^ 
prise"  as  to  compel  a  new  triaL  nbem  moA 
party  has  not  been  misled  by  any  person,  and 
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no  aopUcatlon  for  postponement  was  made.— 
Van  %UMl  T.  NewTo£  L.  E.  &  W.  R.  Co., 
(Com.  PL  N.  Y.  )  20  N.  1^.  S.  715. 

Grounds  —  ITewly-diBOOvered  evidence. 

K.  Papers  diligently  searched  for.  biit  not 
fonnd  until  after  trial,  are  newlr-diBcovered  erl- 
dence.  Newbarffer.  J.,  disaentlnfr.— Katz  T.  At- 
field,  {City  Ct  N.  Y.)  20  N.  Y.  S.  892. 

6.  In  an  action  againtit  a  railway  company 
for  personal  injuries,  in  which  the  defease  res^ 
in  part  on  the  identification  of  a  certain  car, 
train  books,  waTbiUs,  and  the  receipt  of  the 
consignee,  deecribing  such  car,  retained  ia  the 
regular  course  of  busineBs  hj  the  railway  com- 

Eany,  and  not  introduced  on  the  trial  oecauae 
elieved  to  be  unnecessary,  such  documents  are 
not  such  newIy^iseoTerea  evldenca  as  to  com- 
pel a  aev  trial,  no  application  for  postponement 
having  been  made.— Van  Tassel  t.  New  Yorli, 
L.  E.  &  W.  R.  Co..  (Com.  Pi.  N.  Y.)  20  N.  Y. 
S.  718. 

7.  In  an  action  for  personal  Injuries  sns- 
talned  by  an  infant  through  the  negligence  of 
defendant's  driver,  where  the  position  of  the  in- 
fant at  the  time  of  the  accident  was  the  real 
Issue  In  the  cane,  and  the  rerdict  for  plaintiff 
resulted  from  the  strong  numerical  preponder- 
ance of  platntiETs  witnesses,  all  of  whom  testt* 
fl«d  that  at  the  time  of  the  accident  the  infant 
Taa  standing  on  the  sidevalk,  a  nvtr  tnal  oo 
the  ground  or  newly-discoTered  evidence  should 
be  granted  on  a  showing  that  defendant,  thoogh 
he  prepared  his  case  with  due  diligence,  did 
not  discover  till  after  the  trial  that  three  per- 
sona witnessed  the  accident  who  would  testis 
that  at  the  time  of  the  accident  the  Infant  was 
standing  in  the  street,  and  was  injured  by  his 
own  carelessness,  even  though  ntich  evidence  Is 
cumulative.— Bulkin  v.  Elhret,  (Sup.)  20  N.  Y.  & 
781,  20  Ablh  N.  a  62. 

 Failure  to  introduce  aTidenoe. 

8.  Where  one  party  goes  to  trial  without 
material  evidence,  the  existence  of  which  he 
has  learned  before  trial,  and,  on  the  ott^r  tes- 
tl^iag  adversely,  takes  the  chances  of  a  ver- 
dict without  applying  for  a  postponement  to 
procure  such  evidence,  a  new  trial  will  not  be 
granted  on  the  ground  that  he  has  since  ob- 
tained such  eviuence.  —  Randall  v.  Packard, 
(Com.  PI.  N.  Y.)  20  N.  Y.  S.  7U. 

 Perjury. 

9.  Where  one  party  gives  false  testimony 
on  a  material  point,  a  new  trial  will  not  on 
that  account  be  granted,  if  the  other  party  had 
some  information  as  to  the  true  facta,  and  came 
to  conrt  unprepared  to  establish  them. — Ran- 
dall v.  Paokarf,  (Com.  PI.  N.  Y.)  2U  N.  Y.  S. 
718. 

10.  A  new  trial  will  not  be  granted  if  the  al- 
leged false  testimony  involved  questions  of  law 
as  well  as  of  ftict,  so  that  perjury  cannot  be  ab- 
solutely predicated  of  it.— Randall  t.  Packard. 
(Com.  PL  N.  Y.)  20  N.  Y.  S.  m 

Kon  Oompos  Uentis. 

See  "Insanity." 

Hotes. 
See  "Negotiable  Instrumenta.** 


Ifotlce. 


Of  assessment,  see  "Insurance,"  13,  14. 
Of  defects  in  street,  see  "Mumdpal  Corpam 

tlons."  18. 

Of  motion,  see  "Pnctice  In  Gtvil  Case%"  8. 
Of  trial,  see  "Practice  In  OiirU  Oasee,"  9.  - 
To  mortgage  of  prior  ctmtraet  of  nia,  see  "Slat 


'airer  of  notioe  and  protest,  Ms  *Vegotishie 
Instmments,"  0.  | 

KOVATIOK.  , 

Acceptance  of  third  person's  note  ii' 
payment — Presumption. 

1.  In  an  action  for  money  dne^  the  Meatt 
set  np  a  novation  of  parties,  idaintiff  taavtog  n-. 
celved  the  promissorr  note  of  ime  W.  In  t-x- 
change  for  the  receipted  bills  of  defmdar:  i 
debt.  Held,  the  presumption  that  nlaintifrs  a-'- 
ceptance  of  W.'e  note  was  in  diadiarge  of  de- 
fendant's debt  was  not  conclusive,  and  mi^t  b- 
rebutted  by  evidence  of  contrary  Intention. 
plaintifTs  written  acknowledgment  of  payment 
did  not  preclude  him  from  <^iprovinc  the  pn- 
sumption  by  rarol  evidence.— Tn<»inan  t.  Pi»-a. 
(Com.  PI.  S.T)  20  N.  Y.  &  680. 

Bight  to  repudiate  agreement — Iniol-I 
venoy  of  third  person. 

2.  In  such  a  case,  if  W..  at  the  time  of  rr- 
Ing  the  note,  knew  himself  to  be  insolvert 
plaintiff  Is  justified,  when  such  insolvency  eorrn 
to  his  knowledge,  in  repudiating  any  agr?cxc«-s: 
to  receive  the  same  in  satisfaction  of  the  del-t. 
— Tborman  v.  Polya,  (Com.  PI.  N.  Y.)  20  N.  I. 
S.  089. 

NUISANOiB. 

Ix^anction. 

An  Injunction  will  not  be  granted  to  re- 
strain a  city,  pendente  lite  against  the  mainte- 
nance of  an  oaal  dump  on  a  certain  pier.  wbA« 
it  is  uncertain  whether  the  odors  arlriiuc  frcx 
the  pier  are  such  as  to  constitate  a  nnlaance.  or. 
if  so,  whether  they  do  not  result  from  a  stre^- 
cleanlng  dump  on  the  same  pier,  maintained  hj 
express  legislative  authority;  and  where,  al»(x 
it  does  not  appear  that  full  com pensatioo  nU^t 
not  be  awarded  in  damages.— Cornell  t.  CSts  of 
New  York,  (Sup.)  20  N.  Y.  8.  814. 

Objections. 

To  evidence,  see  "Trial,"  2-a 

To  [headings,  waiver,  see  "Pleading,"  2& 

OFETGB  AND  OFFIOEB. 

See^  also,  'HectfTcn." 

Officers  oi  corporation,  see  "Ooipotatkn^"  5-llX 
Title  of  office,  detominatiui,  see  "InjuxMrtion."  Z 

Preferring  veterans. 

1.  He  office  of  superintendent  of  the  poor 
vt  the  city  and  town  of^Newbuivh  is  one  reqoiT^ 
ing  the  exercise  of  great  care,  dTscretioii,  kno^ri- 
edgp,  and  business  capacity,  and  an  hononbly 
discharged  TTnion  soldier,  lading  those  qoafitiea, 
fa  not  entitied  to  preferment  in  tiie  q^ointmeEt 
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reto.  under  Iawb  1887.  e.  464. 1 1  wUdi  iItm 
b  loldivffB  pn>fer*Dc«.  "provided  tlur  poxHM 
biuinew  capacity  neceamr  to  di>CHU»  tiie 
In  of  ilie  position  iiiTtttTed/'  Pw^.T* 
■tees  of  Sumton,  (Sop.)  7  N.  Y.  0.1%  ftO- 
•d<*4^onle  T.  OommMamm  «f  AlnuhMU* 
»fnrban^(Sup.)  20  N.  T.  B.  2L 

■coBdnot. 

5.  While  d^endants  -rere  acting,  onder 
iri  1869,  c.  9U,  as  commissicmerf  for  Im- 
Tementa  on  Backet  rfver,  they  executed  the 
•  fn  suit  1b  payment  for  sernees  contracted 

l7  them  in  connection  witii  the  improTe- 
Dts.  The  conmlMioners  were  empowered  to 
[mate  the  mot  necessary  for  the  improre- 
nta,  and  to  collect  by  action  the  assessments 
de  to  raise  snch  sum.  A  part  of  the  assess- 
QtH  made  were  naeoQeetea  at  the  time  of 
Bging  the  suit,  and  defendanta  bad  failed  to 
X  Inal  nwMQrea  to  efEect  th^  edleedon, 
1  bad  not  ordered  any  new  assessment  since 

>  Kiring  of  the  note.  Held,  that  d^endants 
re  ffuflty  of  such  neglifcence  aa  to  render 
sn  personally  liable  on  the  note.— Allen  v. 
•oa,J8up.)  20  N.  Y.  S.  971. 

8.  'aie  statute  confem  on  the  commisdon- 
I  power  to  establish  dams  and  reserrotrs, 
i  proTides  that  they  shall  make  au  estimate 
the  coat  of  snch  improvements,  and  that  the 
ird  of  assessors  shldl  malce  an  assessment 
Befor  l>^<m  tbe  work  is  done.  Bdd,  that 

>  commiMiottna  had  the  power  to  lay  their 
tiaiatea  of  tiie  amount  necassaiT  before  the 
Msaora.  and  require  them  to  make  an  assess* 
nit.-AUen  r.  ffisson,  (Sup.)  20  N.  Y.  S.  971. 

4.  Bren  If  the  effect  of  the  statute  waa  to 
ike  the  commissioners  a  quasi  corporation, 
rertheless  they  were  public  officers,  and,  as 
cb,  liable  for  omissions  to  perform  the  duties 
ipcned  on  them  by  the  net  under  which  ther 
tre  appointed.— AUen  t.  ^sscm,  (Snp.)  20  N. 

6.  Defendants  cannot  escape  liability  on  the 
Dond  that  the  act  nnder  which  they  were  ap- 
dnted  commissioners  waa  unconstitDllonal, 
MP,  haTinfC  aitmed  their  indiridual  names  to 
e  note,  they  were  priraa  fade  personally  Ita- 
e.  and  therefore,  if  tJie  law  wna  uuconstltu- 
Htal.  and  they  were  not  in  fact  commission- 
a  thor  coold  nave  no  def enne  to  the  actitm.— 
aarVTSlsaon,  (Sup.)  SO  N.  Y.  S.  871. 

Opinion  Bvidenoe. 
n  "Evidence,"  8-16. 

OBDEBS. 

lability  of  drawee. 

Where  one  on  whom  an  order  was  drawn, 
Uch  be  did  not  accept  In  writing,  waa  not  in- 
tnned  that  It  waa  drawn  on  any  particular 
md,  but  was  told  that  it  was  drawn  on  him 
meraUy,  and  he,  not  understanding  the  <an- 
nge  in  which  it  was  written,  supposed  that  it 
as  a  note,  he  was  not  liable,  except  for  such 
ntion  of  the  fond  aa  he,  had  not  disbursed. — 
nodi  r.  Muller,  (Sup.)  20  N.  Y.  8.  687. 

Ordlnaaoe. 
If  dir,  M  *Unldpal  CoipamloiM,*' 1,  S. 
T.aOn.T.B.— 67 


Pftrent  and  OhilcU 

Who  stand  in  raUtlM  ot,  M  "DmomX  ud 

PiakribatioB.**  4. 

Parol  Bvidenee. 
PartlouLars,  BUI  ol 

Sea  "Pleading,"  8-18. 

FABTIES. 

Bxamination  betfoi*  trial,  see  "Disce^etT-'* 
To  action  on  marine  insoranca  policy,  see  "Ui^ 

rine  Insurance." 
-*-to  fMeclose  mechanlc'a  lien,  sco  "Ueehan- 

ica'  Liens,"  6. 
—  to  foreclose  m(»tgase  when  truatea  la  in- 

oompetent,  see  "Mortgages,"  6. 
To  proeeedtugs  to  vacate  street  ■■■rimient,  aaa 

"Municipal  Corporationa,"  26. 
Who  may  faiToke  eetoiv^  we  "BtatsvP^*"  7>  ^ 

Nozijolnder— Plea. 

Flea  of  noBjoindcr  of  defendanta  nnai 
state  the  namaa  of  the  pmona  alleged  ta  bara 
been  Inipropedr  omitted.— Sehwarta  v.  Waab- 
ler,  (Com.  El  N.  Y.)  20  N.  Y.  S.  861. 

FABTinON. 

Trial  by  Jury. 

1.  Code  CivU  Proc.  g  1644,  in  rdaUon  U 
the  trial  of  Issues  In  partition  cases,  provides 
that  "an  issue  of  fact  Joined  in  the  actioa  fs 
triable  by  a  Jury.  Unless  the  court  directs  the 
Issues  to  be  stated  as  prescribed  in  section  970 
of  this  act,  the  issues  may  be  tried  upon  the 
pleadings."  Hfld,  that  actions  for  partition  be- 
ing purely  eQuitable,  tiioofl^  tsauea  tor  ttial  If 
jury  are  involved,  an  order  at  special  term  di- 
recttng  the  issues  raised  by  the  plea^nn  to  be 
tried  by  a  jury  at  circuit  on  a  day  spedaed,  and 
the  verdict  thereon  certified  to  the  special  term 
for  decree.  Is  authorized;  but  the  judge  making 
tho  order  la  not  entitled  to  have  the  verdict  cer- 
tified to  himsdf.— Outhbert  T.  Ivea,  (Bnp.)  30  VS. 
Y.  8.  469.  —  w 

Extra  allowancea. 

2.  Under  Code  ClvU  Proc  f  3253,  providing 
that  in  an  action  for  partition  the  court  may 
award  any  party  a  sum  uot  exceeding  5  per 
cenL  on  the  subject-matter  involved,  the  whole 

f)roperty  sought  to  be  partitioned,  and  not  mere- 
y  plaintiflfs  ioterest  therein,  is  uie  subject-mat- 
ter invtdved.— DoremoB  v.  Doremua,  (oup.)  20 
N.  Y.  8.  906.  — •  V  / 
8.  The  rente  from  the  proi>erty  sought  to  be 

fiartitioned,  collected  by  a  receiver  pendeute 
ite,  do  not  form  part  of  such  subject-matter. — 
Doremns  v.  Doremus,  (Sap.)  20  N.  Y.  S.  006. 

4.  The  amounts  awarded  to  the  various 
parties  cannot,  in  the  aggregate,  exceed  6  per 
cent  on  the  value  of  the  subject-matter.— Dore- 
mua T.  Doremus.  (Sup.)  20  N.  Y.  S.  006. 

5.  It  is  error  to  grant  an  extra  allowance 
mt  of  the  anUact^Mttar  to  ooe  who  has  merdr 
an  inchoate  xipit  <rf  down  la  flw  dian  af  ana 
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of  the  partiefl.— Doremiu  T.  Boremu,  (Sop.)  20 
N.  Y.  S.  806. 

0.  It  is  error  to  award  to  th«  ^ardlan  ftd 
litem  of  a  minor,  who  was  foand  to  have  no  in- 
tereat  in  the  anbjeetrsuttter,  more  than  taxable 
costs.— Doremna  t.  Doiema^  (Sap.)  20  N.  T.  S. 
B08. 

PABTNEBSHZF. 

Actton  after  dissolutioD  for  aoeonntinA  see 
"LImiUtion  of  Actions,"  2. 

Dissolution  —  Bights  in  partnership 
alaims. 

1.  Plaintiff  and  defendant  were  partners 
ander  an  agreement  proTiding  that  on  dissoln- 
tlon  their  mutual  rights  should  be  adjuKted 
either  agreement  or  by  appraisers,  and  that 
defendant  should  par  pluntiff  his  "just  propoi^ 
tion  and  part  of  said  property  snd  eflfects,  sr- 
rlTed  at  as  aforesaid,  -woBn  nts  Interest  ceases 
in  the  partnership."  Bdd,  that  where,  after 
disst^onon,  though  plaintiff  had  received  his 
share  of  the  assete  of  the  partnership,  there 
had  been  no  adjustment  of  any  sort,  plaintiff 
retained  his  interest  in  a  partnership  claim 
against  a  third  party,  and  that  he  had  the  same 
right  to  settle  it  as  defendant.— De  Mott  t. 
E^ndriek,  (Sup.)  20  N.  Y.  &  185. 
BnrviTlng  partners. 

S.  nw  surrlTlng  members  of  the  copartner- 
ship bare  tiie  legal  title  to  the  firm  property, 
and  the  right  to  dispose  of  its  assets,  only  for 
the  purpose  of  clodng  the  business  up,  not  to 
costume  it.— I>awson  r.  Pardons,  (Sap.)  20  N. 
T.  S.  6Bl 

8.  Where  It  appears  that  the  snrriving 
members  are  conducting  the  business  for  the 
pnrpose  of  enlarg^g  ana  continninx  it,  and  not 
to  aose  It  up,  the  eoart  may  app<mit  a  reodver 
for  that  pnrpose  on  oh  appucation  by  the  legal 
representatiTes  of  the  deceased  member.— Daw- 
son T.  Parsons,  (Sup.)  20  N.  Y.  S.  66. 

4.  On  the  death  of  a  member  of  a  bank* 
ing  firm,  the  surriTOr  continued  its  bnsiness, 
and,  without  the  consent  or  knowledge  of  de* 
cedent's  administrators,  agreed  to  pay  the  hold- 
er of  interest-bearing  certificates  of  deposit, 
payable  on  demand,  a  higher  rate  of  interest, 
and  did  so  until  he  became  Insolvent.  Held, 
that  decedent's  estate  was  not  thereby  dis- 
charged from  liability.— Beardslee  v.  Hemins^ 
way,  (Sup.)  20  N.  Y.  S.  214. 

Aotions  against  deceased  partner's  es- 
tate. 

5.  Tbs  estate  of  a  deceased  partnw  may 
bs  sned  by  a  creditor  of  the  firm  on  proof  of  the 
snrrlTor's  insolvency,  withont  first  recovering 
Judgment  i^ainst  Uin  and  having  execntion  re- 
tnmsd  nnsatisfled.— Besrdslas  t.  Hemingway, 
(Sup.)  20  N.  T.  8.  214. 

FasBengen. 

BsB  *'0uil8n»'' ft-m 

PAYMENT. 

Effect  on  statute  of  n»»rf*»*<*««^  sss  "livitatloo 
«<  Aotton%''& 


Pleading  snd  proof,  see  "Onaranty.**  Z. 
To  attcvD^  as  parniait  to  idlSBt^ 
ney  and  OUeot/^ 

Evidence. 

1.  Wh«e  defendant,  fat  an  actkm  on  a  n^ 

testified  that  he  made  a  payment  tbcnoB.  p^V 
dence  tbat  he  made  such  payment  to  plaictiK 
for  wages,  and  not  on  the  note.  wa«  admissM*. 
— Riche  V.  Martin,  (Com.  PL  N.  Y.)  20  N.  Y.  S. 


 Weight  and  sufficiency. 

8.  The  defmse  of  payment  not  made  o«t 
by  proof  that  plaintiff  had  rendered  weekly  btCt 
for  horses  hired  by  defendant,  and  tbe  ivod» 
tion  of  receipts  by  the  latter,  snowine  that  9C'X-=- 
of  such  weekly  Mils  had  been  paid  ^uictlT  sf:er 
they  were  romered,  and  evidoiee  tluit  otba  re- 
ceipts had  been  lost,  where  pUfadiirs  evidoxe 
shows  that  each  oiF  the  items  contained  in  these 
weekly  bills  and  receipts  formed  part  of  and  ca- 
tered into  a  running  account  between  tbe  wr- 
ties.— Crow  v.  Gleason.  (Sup.)  20  N.  T.  S.  SOU 

 Burden  of  prooC, 

8.  Where  defendant  pleads  paymmt.  and 
part  payment  is  proved,  the  onus  is  on  him  ts 
show  any  farther  nmooitB.— Petna  T*  Stoart, 

(City  Ct.  N.  Y.)  20X  Y.  a 

 Question  for  jury. 

4.  In  an  action  on  a  note,  tton^  driend- 
ant^s  testimony  of  partis]  payment  was  eocTobe- 
rated  by  other  witnesses,  plaintifTB  denial  of 
any  payment  presented  a  snfficioit  ooofiiec  ts 
require  a  sobmisaion  of  the  esse  to  tbe  JncT.— 
mche  T.  Mardn,  (Oom.  PL  N.  Y  J  20  N.  Y.  S. 


693. 


FemaltieB. 


See  "Damages,**  3. 

Peijury. 

As  ground  for  new  trial,  see  "New  Trial,"  9,\ 

IOl 

Personal  ZoJnziM. 

See  **GaTriers."  6-10;  ''Blaster  and  SwnatT 

"Negligence/' 

Fersonal  Bepresentattvaa. 

See  "Elzecntors  and  Administzaton.** 

Fhyslclaxis  and  SnxgeoniL 

TeitimcKiy  of,  see  "Damages,"  10. 

FI^EIADINO. 

See,  also,  "Creditors'  BUI,"  1. 

Admlssioas  In  answer,  see  "Sqalty,**  4. 

In  actitu  agsinst  csziier  of  goods,  sse  **Oaiil> 

— ?or  libel,  eee  "Ubd  and  Blander,**  4-7. 
—  on  note,  see  "Negotiable  Instramenb^*'  It 
^— to  set  sMde  frandulrat  eonwaaoi^  sn 

**BVaodnIsnt  Oonvmnoes,**  4, 
la  ejectment  see  "BtJectnunt" 
Ho^obidsr  oCpactlee,  see  TMtaa," 
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adinjr  and  i>roof  u  to  justification  Im- 
■teonment,  ase  "False  ImpriscMuna^**  8. 

-  as  to  time  of  sufferins,  see  "DanutSM^"  10. 
ndiufT  eBt(9pel,  see  "EBttqweL**  9. 

-  paymeot,  Me  "Gaarantr/*  8. 

me  of  m»St  Me  **RBcao»  In  OMl  Cum,** 
10. 

imurrer. 

I-  On  the  trial  of  a  demnrrer  to  a  connter- 
lim,  the  complaint  maj  be  dismissed  U  it  fails 
show  a  cause  of  actioD>— Williama  t.  Boyle, 
om.  FL  N.  Y.)  20  N.  Y.  S.  m 

3.  TfiidiT  Code  Cfril  Proc.  I  494,  anthoriz- 
;  .1  demurrer  to  ''a  defense  conslstinK  of  new 
itrer  contained  In  an  answer,  on  the  ground 
at  it  la  insufficient  in  law  npon  the  face  there- 
."  a  part  of  an  aiiSAver  dearly  Intended  at  a 
piirnte  and  distinct  defenM  may  be  demurred 
.  choasb  the  words  "separate  aiid  dtttinet"  are 
it  aMdi—Brassingten  T.  BiAn,  (CHtf  Ot  N. 
)  2i»  N.  T.  S.  6W>. 

nswer. 

3.  Where  tiie  material  aUegations  of  the  oom- 
idDt  consist  uf  facts  of  record  in  the  court 
here  the  action  is  pending,  an  answer  merely 
tnying  knowledge  or  information  of  anch  facts 
properiy  stricken  oat  as  sham,  since  the  rec- 
•aa  are  open  to  inspection,  and  Ignorance  tbere- 
'  is  intentional.  Kewboiger,  i.,  disaniting.— 
iTi  T.  Einstein,  (tttr  Ct^.  Y.)  20  N.  Y.  8. 
33:  Id.  894. 

^  Where,  in  an  action  to  recorer  the  pnr- 
haae  money  of  goods  sold  and  dellrered,  the 
Bswer  denies  that  defendanta  are  indebted  on 
lie  alleged  cause  of  action  set  forth  In  the  corn- 
lain  t,  but  does  not  otherwise  deny  the  allega- 
;on  of  aale  and  ddirery  of  the  merchandise  at 
n  agreed  price  stated,  the  denial  is  merdy  a 
igal  conclusion,  insufficient  to  raise  an  Issue, 
nd  the  sale  and  delivery  to  defendants,  as  well 
s  their  promise  to  pay,  are  admitted. — ^Ijamb  t. 
nrschberg,  (Com.  PI.  N.  Y.)  20  N.  T.  8.  67a 

6.  The  answer.  In  an  action  against  a  eorpora- 
on,  Trtmrein  deffendanL  after  admitting  Its  or- 
anteation,  "aHeges  tiiat  it  has  no  knomedge  or 
ifonnation  sufficient  to  form  a  belief  as  to  the 
ruth  of  all  the  other  allegations  contained  in 
lid  complaint,"  Is  Insufficient,  under  Code  QtU 
'roc  I  SCO,  requiring  an  answer  to  contain  "a 
taenS  or  spedu  denial  of  each  material  allega- 
lon  of  the  complaint  controverted  by  defend- 
nt,  or  of  any  knowledge  or  Information  thereof 
afficient  to  form  a  belief."— Collins  t.  North 
ide  Pub.  Co.,  (aty  Ot  N.  Y.)  20  N.  Y.  B.  892. 

Cotlon  to  strike  out. 

0L  Objections  to  the  snffidency  of  defenses 
ontalned  in  an  answer  sboold  be  raised  by  de- 
inrrer,  and  not  by  motion  to  strike  out.— In- 
ersoil  T.  Dixon,  (Sap.)  20  N.  Y.  8.  810. 

7.  Matter  which  constitutes  a  defense,  and 
rhtch  was  evldentiy  Intended  to  be  pleaded  to 
tie  merits,  will  not  be  stricken  out  of  an  an- 
wer  nuumy  because  the  answer  also  ayers  that 
efendant  demurs  on  the  ground  that  the  com- 
laint  doM  not  rtata  fiusta  raffident  to  consti- 
Qte  m  caoM  of  aeion.— Hlniiis  r.  Htmpock. 
Bnv.)  20  N.  Y.  &  ttfiTaa  oROm.  B. 

UU  of  ptrttonlus. 

8.  An  sffldmTlt  In  nnnoit  of  a  moCk«  tot  a 
ta  9t  putloolan  !■  not  uwottalMit  boaann  It 


does  not  atats  that  defendant  'las  no  knowl- 
edge or  information  sufficient  to  form  a  belief* 
or  "suspldon"  as  to  the  particulars  asked  for, 
where  it  alleges  that  defendant  la  "oitirelj  ig- 
norant" of  the  facta  to  which  ^  oomi^^t  n- 
fers.— Oarfteld  Nat  Bank  T.  Peck,  (Oool  FL 
N.  Y.)  20  N.  Y.  8.  660. 

9.  In  an  action  for  damages  resulting  from 
defendant's  refusal  to  mail  to  subscribers  and 
adrertisers,  pursuant  to  contract,  plaintifTa 
magasine,  and  wrongfully  holding  the  mnH<i« 
list  end  the  edition  of  tbe  magazine,  defend- 
ant la  not  enUUed  to  a  bill  of  particulars  aepa- 
rately  spedfying  the  amount  of  damages  re- 
sulting from  fulure  to  mail  the  magazine  to 
Bubscrifaers  and  to  advertisers,  and  for  deten- 
tion of  the  mailing  list  and  of  the  edition.— 
Home-Maker  Co.  v.  Alley,  (Com.  PI.  N.  Y.)  20 
N.  Y.  S.  870. 

10.  Under  Code  Civil  Proc  i  631,  which  pro- 
vides that  'Hhe  court  may  in  any  case  direct  a 
bill  of  particulars,"  in  an  action  on  a  quantum 
meruit  for  work  done  and  materials  furnished 
at  defendant's  request,  to  which  defendant  an- 
swered that '"plaintiff  did  perform  for  defendant 
certain  labor  and  furnished  certain  materials," 
bat  a  part  of  the  same  was  not  performed  and 
furnished  at  his  request,  and  was  different  from 
the  work  he  had  requested  done,  the  court  prop- 
erly granted  a  motion  for  a  bill  of  particnlan 
of  the  defense.— Rafalskr  v.  Boebm,  (Qtr  Ot. 
N.  Y.)  20  N.  Y.  8.  874/^ 

11.  In  an  action  by  a  mercantile  agency  to 
restrain  defendant  from  publishing  Information 
alleged  to  have  been  purloined  from  plaintifTe 
reference  books,  where  the  complaint  states  the 
source  from  which  soch  information  was  taken, 
and  how  and  where  defendant  is  publishing  it, 
plaintiff  will  not  be  ordered  to  pve  a  bill  of 
particulars  of  the  precise  information  alleged 
to  be  taken,  as  that  would  disclose  bis  evi- 
dence; and  snch  particulars,  when  put  in  evi- 
dence, could  not  surprise  the  defendant,  since 
they  involve  only  the  defendant's  aeUoni.— 
Jewelera'  Mercantile  AgenCT  v.  Jewelers'  Wkly. 
Pub.  Co.,  (Sup.)  20  N.  Y.  S.  749. 

13.  The  complaint  in  an  action  for  personal 
injuries  alleged  that  a  derrick  belonging  to  de- 
fendant was  left  untied  without  notice  to  plain- 
tiff, an  employe  of  defendant,  and  that  by  the 
Incompetency  of  d^endant's  employes  In 
charfre  of  the  derrick  it  was  allowed  to  swing 
against  plaintiff  with  such  torc6  as  to  Ihrow  him 
18  feet  It  was  further  alleged  that  plaintifTs 
leg  was  fractured;  that  he  was  bruised  about 
the  legs  and  body,  and  confined  to  Us  bed  for 
six  weeks,  and  tiuU  he  was  still  lame,  and  mfr 
fered  gi-eat  pain.  A  bill  of  particulars  snbs^ 
nuputiy  filed  stated  which  demck  beloni^ng  to 
defendant  caused  the  accident  Bdd,  that  de> 
foidant  was  suffidently  informed  as  to  tiio 
cause  of  the  Injniy,  the  character  of  the  al- 
leged incompetency  of  defendant's  servants,  flw 
identity  of  the  servants,  and  the  injuries  re- 
ceived, and  a  further  bill  of  particulars  was 
rightiy  refnsed.~Bedmond  r.  Buckley,  (Sup.)  20 
NTY.  8.969, 

 In  action  to  set  aside  firaudnlent 

MBlgnment  for  benefit  of  creditors. 
18.  A  oompUdttt,  to  Mt  aaldo  as  frandntoit 
aa  ■arignmont  for  tko  hanst  of  ondtton^  al- 
tasad  tut  tho  tmOgaaa  baO,  in  eontn^latlon 
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of  thii  awignment,  paid  orer  to  pmou  thzIoiu 
sums  of  money  of  largo  enwuntL- Intended  ter 
tbdir  own  fatare  use  and  benefit,  but  did  not 
etate  who  Bach  peraons  wai«i  or  nedfy  die 
amoonta  ae  paid;  that  ttier  md  omitted  from 
their  aeliedule  of  asseta  TidaaMe  it«mi  of  pnmer- 
tr.  but  did  not  describe  snch  propartr;  that  they 
had  withdrawn  of  their  asaati  large  auma  of 
money,  which  were  oaed  for  pnrpoBea  other 
than  the  llgnidation  of  their  liabilitleM,  bnt  did 
not  state  the  porpoaea  to  which  aaid  moneya 
were  applied,  HM,  that  defendant  aaaisnve 
waa  entitled  to  a  bill  of  particulaia  ot  anob  al- 
leeationa.— Garfield  Nat  Bank  t.  Pack,  (Omn. 
PI.  N.  Y.)  20  N.  T.  a  «Ba 

AmeDdmont. 

14.  The  court  cannot  at  the  doae  ot  the 
eaae  conform  the  aflBmatiTe  allegatlona  in  the 
answer  to  the  proof,  where  the  evidence  to 
which  snch  alIegati(Hia  in  the  answer  were 
made  to  conform  was  admitted  nnder  objection. 
Patterson,  Xtdlaaenting.— Beard  t.  Til^Unan, 
(Sup.)  20N.  if.  a  TWT       •  - 

16.  Under  Code  Ctril  Proc  |  728,  allowing 
amendment  of  any  pleading  upon  the  trial  of  an 
actiont  a  eomplaut  against  a  railroad,  alleging 
death  by  negugence  lo  an  adJolnlog  state,  but 
not  alleging  any  atatnte  in  said  state  authoriz- 
ing recovery,  may  be  amended  In  tliat  regard, 
in  the  absence  of  surprise,  and  on  objection 
tbereto  after  the  evidence  u  in,  snch  amend- 
ment not  chani^nK  the  action  from  one  at  com- 
mon law,  under  which  tiiere  coold  have  b^n  no 
recovery,  to  a  statut(HT  action,  and  so  setting 
up  a  new  cause;  the  ri^t  in  ekcb  Instance  be- 
ing under  the  statute.— liugtig  v.  New  Yorlc,  L, 
B.  A  W.  R.  Co..  (Sup.)  20      Y.  S.  477. 

16.  In  an  action  ajrainst  a  married  woman 
for  tort,  where  her  husband  was  Joined  as  a  de- 
fendant, but  the  complaint  demanded  Judgment 
only  against  the  woman,  nothiag  occurred  on 
the  trial  to  indicate  that  a  recovery  waa  ex- 
pected against  the  husband,  and  the  only  ref- 
erence to  him  in  the  charge  of  the  trial  Judge 
waa  that  he  was  a  necessary  party,  because  a 
married  woman  could  not  be  sued  for  a  tort 
alone.  Held,  that  the  complaint  could  not, 
after  a  general  verdict  in  favor  of  plaintiff,  be 
amended  BO  as  to  demand  Judgment  against  the 
biuband  alsa— Bradley  v.  Shafer,  (Sup.)  20  N. 
Y.  a  812. 

17.  A  judgment  for  plaintiff  waa  reversed 
on  the  groaud  that  an  amendment  to  the  com- 
plaint, which  had  been  allowed  before  a  ref- 
eree, changed  the  issues  raised  by  plaintiff.  On 
motion  by  plaintiff,  a  similar  amendment  to 
the  complaint  was  allowed,  and  the  complaint, 
as  amended  before  the  referee,  waa  directed, 
together  with  the  answer  and  replies  tiiereto, 
to  stand  as  the  pleadings  In  the  cause,  with  a 
proviso  tiiat  defendants  might  elect  to  have 
new  pleadlnai  served.  In  which  case  the  com- 
plaint ahoold  be  amended  as  proposed  in  the 
motion  papers.  Edd  that,  the  defects  in  the 
original  complaint,  and  the  scope  of  the  amend- 
ment ailowea,  being  subjects  of  contention  be- 
tween the  paitfea,  aefeadaata  abovld  not  have 
been  put  to  their  election  as  to  whether  they 
would  reqolre  new  plea^n  to  be  served,  hot 
plaintifl  should  have  beea  d!reet»d  to  Mrre  bis 
oaraplalnt  amended  aa  aSowed.-4ftaw  «.  Bzy- 
ast,  (0qp.)  10  M.  T.  a  m 


Amondtmeat — ^Indefinite  motlos. 

16.  In  an  action  against  a 
company  for  peraonal  injories,  a  itioM 
plaintiff  at  the  dose  of  tlie  leatimMr, 
amead  the  coatplaint  to  conform  ta  tk 
dene*  so  fla  as  to  allow  the  plalatiff  eirr 
ubie  advantage,  under  the  deciidoDS.  i 
evidence,  upon  the  question  of  fact  u 
upon  the  defendant's  nesUgenoe  and  ibe 
tilra  want  of  contributory  negHgeace."  ii . 
erly  denied,  on  the  ground  that  it  ii  tsi? 
definite.— OoolEs  v.  Seoood  Ave.  R  Co.  i" 
20  N.  Y.  8.  ta3. 

'  Hew  oanse  of  action. 

10.  Even  assumioff  Code  Civil  Proc  I  »h 
which  allows  the  amendment  of  pletdiiip  ir- 
fore  or  during  trial  <a  an  appeal,  lAta  ':>| 
stantial  justice  wilt  be  promoted,  to  wlf  a' 
well  to  acttona  in  the  district  ooaits  m  ia 
ticea*  couti,  it  is  not  proper  tot  neb  t  rr-'.. 
In  an  action  brought  to  recover  saLur  i»  • 
discharged  employe,  to  allow  an  «iiiM<b-" 
during  trial,  of  the  complaint,  so  as  to  iDi<:  - . 
new  and  inconsistent  caoae  of  actfoa,— a:i :  * 
instance,  aa  damages  for  the  brsadi  of  ti«  r 
tract  of  emploTmenL— Dowa  t.  Uoiinmm.  |C» 
PL  N.  Y.)  So  k  Y.  a  8Ba 

 Waiver  of  objections. 

SOl  Where  a  oomptaint  was  tamiiA  Lt" 
reference,  with  notice  to  dtfendant,  but  rs- 
out  objection,  on  appeal  from  a  JadgineDtcG 
merita  it  la  too  late  to  raise  tiie  qnMica ' 
the  amendment  was  irr^ular.  or  Titboaii>'- 
dlctiOTL— Clark  v.  Bradley,  (Siv.)  20  N.  I  a| 

Pleading  and  proofl 

SL  In  an  action  Itr  an  IndOTsee  apiiat  r 
maker  of  a  check  gLren.  for  a  valuaMe  -* 
slderatloi^  defendant  cannot  prore  t  ^-  - 
slon  of  the  contract  for  which  the  chect 
^ven,  or  an  accord  and  aatisfaction.  wbfl* 
answer  ia  merely  a  general  denial.-Oa!=  ' 
Pratt,  (Sup.)  20  N.  t.  8.  952. 

22.  Evidence  of  a  reasaignment  of  tbe  ^  '- 
in  suit  to  plaintiff  was  admis^ble,  u  r  --* 
Code  CSvil  Proc.  1  SSa,  an  allegatioa  In  itf 
swer  that  plaintiff  ia  not  the  real  party  ^  -' 
terest  is  takm  as  controverted,,  without  t  :*r ' 
—Van  Doren  t.  Jelliffe,  (Com.  PL  K.  Y.)  > 
Y.  S.  636. 

as.  Where  a  letter  of  plaiutiffii  attcrT" 
was  treated  on  trial  as  a  bill  of  psrti»!:rf  ' 
waa  error  for  the  court,  against  Aetn'-s-- 
protest,  to  allow  a  material  variatioo  fros  *" 
letter  in  the  proof  of  the  plaintilTa  eaaae^:^ 
tion.— Fly&n  v.  ManhatUa  By.  Co.,  {O^  • 
N.  T.)  aft  N.  Y.  a  652. 

34.  Where,  la  ao  action  for  goods  fo'i 
fendants  set  out  in  their  anawer  an  icrML-.' 
between  tbemaelvea  and  the  seUer  icn-'--* 
the  shipment  of  the  gooda,  which  does  sot  K** 
that  acceptance  was  not  to  operate  a*  a  n-^' 
of  defawt  of  delivery,  they  cannot  iniro:  ' 
evidence  «<  aoch  a  fact-^idiola*  v.  Tki» 
(Com.  PL  >r.  Y^  20  N.  Y.  8.  853. 

SK.  A  eoQwUiat  aUegwl  that  tte  kf^' 
with  defendvits  of  cactaia  l»(»ds  in  eostme*' 
was  made  In  October,  1888,  to  aecare  u  tfr 
cedoit  debt.  Tbim  allegatioa  waa  aot  ^ 
In  ttw  ttww^  brt  aa  affinaatifa  datev  «| 
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tion  to  fdrecloae  lien,  see  "limitation  of  Ao- 


of  the  aepoalt  of  tbe  bonds  with  tefoidaitti 

'ebroArr,  IS^,  Bdd,  that  evidance  wm  Id- 
.ifitiible  tn  aupport  of  this  defense,  since  the 
matter  contaiued  in  the  answer  was  incon* 
mt  with  the  allegation  in  the  complaint 
ch  was  not  denied.  Patterson,  J.,  dissent- 
FleUefamann  t.  Stem,  90  N.  Y.  UO,  fol- 
»d.— Beard  T.  Tll^maD,  (Sup.)  20  N.  T.  & 

jeotiona  not  raised  tiU  aftar  tilal— 

Waiver. 

as.  Where  the  objection  that  a  complaint 
1  not  state  (acts  safficlent  to  constitute  a 
se  of  action  is  not  tnlcen  aottl  after  trial,  it 
afi&dent  if  the  complaint  io  some  form  oon- 
I  the  eleavftta  essential  to  a  eanw  of  action, 
graie  T.  Jenoinga,  (City  Ot.  N.  Z.)  20  N.  Y. 

Fledge. 

le  lien,  see  * 

Polioemett. 

,  ••Mtmtdp*!  GocpQcatioiiit**  6. 

dt7  to  pment  datu^iter  of  ponlttr  at  mar- 
Eita,  Me  "ifimiclpal  GMporatfiHU,**  S,  4 

FOOB  AND  POCm  XiAWS. 

•qiieiit  to  alfflsltoaM,  taxatioa,  see  "Descent 
ud  Distribotion."  6. 

ibllc  appUeant  for  aid,  tee  "Elections  and 
Voters.''  _ 
KDoral  of  Inaane  paiqwra  to  aarlomst  see  'un- 
Midtr.** 

nrer  of  r«U«f  oommittM  of  O.  A.  B. 
post  to  reoommend  aid  to  indigent 
lokUera. 

Laws  1888,  a  261,  I  1«  providluK  that 
r  the  relief  of  indlnnt  soldiers  and  marines, 
id  tlw  families  of  moss  deceased,  the  prmier 
hllttac  board  of  the  dty  ot  town  where  thsj 
ride  uiall  prorlde  sndi  snm  or  aatos  of  dmhi- 
'  as  mar  be  neceasarr,  to  be  drawn,  '*iipon  the 
commendation  of  the  relief  committee"  of 
17  U.  A.  R.  poet  la  each  dty,  |dres  the  relief 
iininittee  absolute  power  to  Judi*  of  the  n»- 
sflity  of  tnch  aid,  and  a  resolotiott  of  the  oom- 
OD  council  of  the  cit7  to  proTlde  no  farther 
oDej  It  of  no  effect. — People  r.  Common 
Mindl  and  Cihamberlain  of  Gltr  of  Bome, 
Inp.)  20  N.  y.  8.  223. 

Possewlon. 

eeoretr  vt  see  "Ejectment;**  "Landlord  and 
Taout,**  IB. 

POWBHS. 
f  precntor,  MS  "Sxaontors  and  Adndnistra- 

testamentary. 

1.  Wbeia  tho  dbeetloii  of  a  will  to  hH  Ml 
Ate  Is  absolute,  the  time  of  aale  onljr  being 


left  to  the  exeevtws,  an  oedon  hrot^t  SO 
rears  after  testator's  death  by  a  life  tenant  to 
enforce  a  sale  canuot  be  defeated  an  vrncon- 
Bummated  contract  of  sale  made  br  the  execu- 
tors pending  the  action.— WUcox  t.  Quiabr, 
(Bap.)  20  N.  Y.  S.  6. 

Where  testator's  real<r  renta  for  farm 
purposes  for  a  sttm  so  small  as  to  glTe  ike  life 
tenant  no  income,  but  is  very  Taloable  as 
snburbnn  propertr,  and  tlie  direction  In  the  will 
to  convert  is  alnolute,  the  time  of  sale  being 
left  to  the  executor's  discretion,  and  orer  20 
rears  have  elapsed  since  testator's  deaA  with- 
out any  attempt  at  pnblio  sal&  the  life  tenant  la 
entitled  to  a  decree  wdering  the  executor  to  sell 
at  ^haterer  prloe  the  prop«tr  will  lning.--\Vtl> 
cox  T.  Qidnbr,  (Sup.}  20  N.  Y.  8.  S. 

8.  A  wonston  that,  mttet  the  punMot  of 
certain  defito  and  legadea,  the  real  and  penonal 
property  of  an  eatote  mar  "be  disposed  of  as 
donned  best'*  br  the  executor,  is  as  effectual 
for  the  sale  of  Uie  prMwrtr  for  the  payment  of 
debts,  under  Code  UtIi  Proc.  1  2700,  forUddtng 
a  decree  therefor  whore  the  proper^  has  been 
devised  "expressir  charged"  with  tile  parment 
of  debts,  and  suUeet  to  a  **raM**  vower.  aa 
tbonch  uie  power  had  been  expreos.  in  re  Fox, 
S2  N.  Y.  NO.  ^tfaig^ed.— Tn  re  Haadra** 
Enate.  20  N.  T.  &  toT  FOon.  Svr.  S14. 

FRAOTXaB  IV  CiVili  OASES. 

800.  also,  "Abatement  and  ReTiTal;"  "Appcali" 
^^Coata;"  "Oourto:'*  'TJmosItion;"  ^TasooT- 
erj-;"     "Kvidenco:      "Jndgment:"  "Jnrr:" 
"New  Trial;'  "Partlea:"  ''i'leadink':"  "H«S 
erenoe;"   "Trial;"  '*WItnossj"  "Writs." 

In  eqnltr,  oee  **Bqttltr,"  ft- 

— -  suits  for  injunction,  see  "Injunction,"  15. 

DiamlaaaL 

1.  A  Judgment  dlsmlBsIng  a  complaint  on 
the  merits  at  the  opening  of  the  case  or  plain- 
tiff's connsel  Is  erroneous,  and  on  appeal  br 
plaintiff  will  be  modified  so  as  to  direct  a  stn^ 

?>le  dismissal  of  the  complaint.-~Steelo  T,  Walla 
Sup.)  20  N.  Y.  8.  788. 

Dlaoontlnuance. 

8-  In  an  action  commenced  agalnat  a  wrong 
defendant,  plaintiff's  motion  for  leave  to  discon- 
tinue without  coats  will  be  denied,  where  be 
showa  no  anffidemt  excuse  for  tiie  mistake,  and 
where  defendant  haa  been  put  to  tiie  expense  of 
a  trial.— TArman  v.  New  York  Bank  Noto  Coh 
(Super.  N.  Y.)  20  N.  Y.  S.  481. 

Stay  of  proceedinfra. 

>.  A  star  of  proceedings  will  not  be  granted 
in  nn  acdon  in  the  superior  court  to  await  the 
determination  of  a  pnor  action  in  tiie  supremo 
court  inTolving  tile  same  subject-matter,  where 
the  parties  to  tiie  two  actions  are  not  identical, 
and  the  complaint  in  the  supreme  court  case  al- 
leges additional  matters,  and  the  praver  asks 
for  more  than  is  sought  in  the  superfor  court 
ease.— Smia  T.  Odlege  of  St.  Franda  Xavier, 
(Supor.  N.  Y.)  SOiTy.  8.  B88. 

Stlpttlation. 

4.  An  injunction  and  damaaaa  were  grant* 
ed  plalntlfl  againat  a  otreet-rdlwa/  eompanr 
for  building  its  road  in  front  «  ^Intln 
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Jiroperty.  As  a  eondltloD  for  stajliiK  the  In- 
aiicti<u  jieiujins  ad  anpeal  denndaDt  com- 
panr,  the  court  zequired  defendant  to  sUpolate 
tbat  it  would  "contest  the  plaintilTa  right  only 
in  this  actioD."  Afterwards  the  Jadgment  waa 
reversed,  and  a  new  trial  was  granted.  Seid, 
that  defendant  was  concluded  by  such  stiptila- 
tion  from  proceeding  to  condemn  plaintiff's 
easements  In  the  street— In  re  Metropolitan  EL 
Co.,  (Sup.)  20  N.  T.  a  818;  In  re  Jones, 

n.  Where  the  court  required  defeadants  to 
adpulate  that  ther  "would  contest  the  plain- 
tifrs  rights  only  Ip  this  action,"  as  a  condition 
precedent  to  granting  a  stay  of  an  lnjun<iAoD 
pending  an  avpeaL  ue  deftaidanta,  having  ob- 
tained the  stur  ox  the  Injonctton,  cannot  wr 
tliat  the  court  had  not  the  power  to  impose  such 
a  condition.— American  Bank-Note  Co.  t.  Man- 
hattan Ry.  Co..  (SupO  20  N.  Y.  S.  819. 

6.  In  an  action  for  the  hire  of  horses  ex- 
tending through  a  period  of  10  years,  It  ap- 
peared that  most  of  pltintiff's  books  of  original 
entry,  called  "Horse  Books,"  in  which  were 
recorded  from  day  to  day  the  number  of  horses 
hlrfd  by  defendant,  and  the  charges,  had  been 
lost;  and  the  parties  stipulated  that  the  accuracy 
of  plaintifrs  account  should  be  tested  by  proof 
of  the  particular  items  charged  for  one  week  dur- 
tng  the  period  covered  br  ue  lost  books,  and  of 
one  or  more  items  during  the  time  for  which  the 
horse  books  were  produced,  and  that  all  otii^ 
Itons  in  plaintifrs  ledger  and  bill  of  particulars 
diould  stand  as  If  they  were  proven  in  the  same 
way.  Hdd  that,  plaintiff  having  made  the 
requisite  proof  before  the  stipulation  was  en- 
tered into,  it  was  not  necessary  for  him  to  again 
give  sycb  proof  de  novo;  and  proof  of  this  na- 
ture, made  in  a  former  action  relating  to  the 
same  subiect-matter,  was  within  the  spirit  of 
the  stipulation,  where  the  record  of  such  action 
bad  been  made  a  part  of  the  record  in  the  pend- 
ing a<^<ni.  Van  Brunt.  P.  J.,  dtsseutmg. — 
Crow  V.  Gleason.  (Sup.)  20  N.  Y.  S.  690. 

7.  A  stipulation  by  both  parties  to  an  action 
ttiat  It  shall  be  tried  before  a  judge  without  a 
Jury,  and  be  disposed  of  at  the  condudon  of  the 

lence  as  though  a  iury  was  present,  and  tEat 
a  verdict  shall  be  directed  by  the  court,  is  equiva- 
lent to  a  request  by  both  parties  for  the  direction 
of  a  verdict,  and  constitutes  an  admission  that 
only  qneetiona  of  law  are  involved,  and  that 
there  are  no  controverted  questions  of  fact.— 
WUllamsbnrgh  Sav.  Bank  t.  Town  of  Sdon, 
(Sup.)  20  N.  Y.  S.  27. 

Notice  of  motion. 

8.  The  surrogate's  court  may,  by  an  order 
to  ahow 'cause,  shorten  the  time  of  notice  of  a 
motion,  rejrardleea  of  whether  Code  Qvll  Proc. 
I  780,  authorizing  such  order,  is  applicable  to 
that  court.— In  re  Filley*s  S^tat^  (Sutr.)  20  N. 
Y.  S.  427. 

Notice  of  trial. 

9.  Under  Code  Civil  Proc  |  798,  providing 
that  a  notice  of  trial.  If  served  by  mail,  must  be 
mailed  18  days  before  the  day  of  trial,  a  14-days 
notice  served  hr  mail  is  not  merely  defective, 
but  is  void,  and  Is  therefore  not  within  general 
rule  of  practice  19,  providing  that  a  defective 
paper  a^ed  must  be  returned,  or  the  defect 
will  be  considered  as  waived^Walkar  T.  ChU- 
MD,  (Sup.)  ao  nTy.  &  627. 


Ming  pleadlnga. 

10.  A  demurrrr  to  an  answer  mar  1 
even  after  both  parties  have  noticed  rt>e  a 
for  triaL— BrasangttHi  T.  IMuo,  (Cttr  Ct  U 

YoaoN'.x.a6^. 

Preferences. 

Of  creditors,  spe  "Assignnient  for  Bcf**  4 
Gnditozn"  1,  2. 

^^escrlptioiLa 

See  "Limitation  of  ActkntSL" 

Primary  Evidenoe. 

See  "Evideneek**  1.  2. 

PRINOIPAI<  AND  A.QSSNT. 

See,  alao,  **Attwner  and  Client     "VmBOm  i:' 
BndEen;*'  *^Uaster  and  Serrant.'' 

Antliori^  of  agent. 

L  In  an  action  against  one  of  aeiTaal  Tyr- 
ants in  common  of  an  apartment  bonding 
the  price  of  caniets  purchased  bj  one  P-.  sal 
used  in  the  building,  P.'a  authority  to  a«t 
defendant  in  making  the  purchase  can&ot  be  » 
ferred  from  the  fact  that  he  boutdit  the  en- 
hired  the  Janitor,  and  rented  the  rooms  is  3r 
building,  where  there  is  no  proof  that  such  w 
were  done  under  defendant'e  audKnity.— D^-- 
son  V.  Knhnla,  (Sup.)  20  N.  T.  a  771- 

S.  It  was  conceded  on  the  trial  that  i-^ 
fendaata  had  paid  the  amount  of  their  indebu>f- 
neas  to  the  broker  who  negotiated  the  aal». 
who  at  the  time  claimed  to  bare  sntikorir 
collect;  but  plaintiff's  testimony,  taken  nr-l^r  l 
ccnnn^sslon,  was  to  the  effect  that  be  had  m^-- 
antlioriscd  the  broker  to  collect  the  nflCT 
The  broker  testified  that  he  had  never  rKw^-'- 
specific  authority  to  collect  the  sum  in  qeesoK. 
but  that  he  had  received  express  parol  drrecri'-:' 
from  plaintlfl  to  collect  g«i^ally;  that  he  Ltd 
l>efu  m  the  habit  of  collecting  fee  the  mcrt^- 
dise  he  sold  for  plaintiff;  and  that,  except 
the  instance  of  defendants*  indebtedness,  ji^- 
tiff  had  ahvaya  ratified  and  awrored  the  colla- 
tions. HOd,  that  the  brokci*a  aatboaity  t«  n- 
celve  payment  as  plaintiff's  aceut  alioald  tiT> 
been  submitted  to  the  jutr-— Lamb  t.  Bb*^- 
berg,  (Com.  PL  N.  Y.)  21)  N.  Y.  S.  678. 

Hnsband  as  wife's  agent.- 

8.  In  an  action  against  a  married  woci: 
for  work  performed  on  bra-  prendnes  pur*^'. 
to  a  conokct  altered  into  with  her  nuri'U'i 
the  husband's  declaration,  whoi  he  mplff't^ 

Slaintiff,  not  made  in  his  wife's  preeepce.  mi 
e  is  her  agent,  with  authority  to  make  the  es- 
ployment,  u  not  Unding  on  W,  and  docs 
prove  that  he  had  the  aniliori^  claimed  hr!a=- 
-WoUe  T.  Beaedlet,  (Sup.)  SON.  Y.  & 

Prinoipal  and  Surety. 

Bond  and  mortgage  given  to  reimbnree  sBrMTt 

see  "Equity,"  2. 
Liability  of  sureties  on  bond  for  easts,  m 
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PxiyOeged  <7ftinniiir1"ftf 
Probable  OaoM. 

"HaUdow  ProMcution.'*  2-7. 

Kobate. 

win,  H*  '*Wmar  12-17. 

tribntioik  of  deeedenfs  e«tat^  IM  "Bncn- 

n  and  AdndnMraton,"  27-29. 

FrooeML 
FlrozniaBory  Notes. 

I  KtcotUU*  InstnuDenta." 

Proot 

km,  •••  "Inmruice/'  15. 

FBOPEBT7. 

alKs  *UtenuT  Fropertr*** 

t^tB  of  property. 

'Where  chemists  unite  agendes,  the  jMir- 
nlar  propertiM  of  each  of  which,  apart,  are 
dl  nnderitoodf  bnt  the  combination  results  in 
'odadng  somethins  not  prerlondy  known* 
Uch  has  a  new  ct  saperior  nse,  It  Is  an  inren- 
«,  to  wUdi,  as  a  trade  secret,  a  ^oprietary 
m  attachea^Eastmam  Oo.  t.  Bddieiibacb, 
Ev.)  20  N.  T.  8.  iia 

Protest. 

ftint  oU  wm  *^^cotlable  InatnunoitB,"  ft 

Proxy. 

I  natHbdOm,  mb  'Xloipoiatlooa,*'  2% 

Pnblio  ImprovemciiitB* 

te  "Manidpal  Oorporatloai."  20-28. 

TAM  Asm  PENAIi  AC- 
TIONS. 

Wore  to  return  milk  osn — IilablUty 
of  employe. 

A  person  whose  aemnts  or  emplc^es 
u  te  renun  a  milk  can  ha-vfa«  flie  name  of 
w  owner  stamped  th^eon  U  amenable  to  the 
oaltr  of  Lews  1887,  c.  401,  S  4,  as  amended 
r  laws  1800,  nuLkbif  the  possesiion  of  snch 
■It  K  misdemeanor,  and  making  the  fact  of 
Mnetricm  presnmpttve  ertdenoe  of  illegal  po«- 
Eadon,  though  audi  person  nerer  knew  ttiat 
lie  can  was  on  his  premises. — Monroe  Dairr 
M*!!  T.  Stanler*  (Sap.)  20  N.  Y.  S.  19. 

One  Warranto. 

bManliia  tltla  tp  oflice,  aaa  Injimetfott,''  2. 


RAnaOAB  OQBCPANIBB. 

See,  also,  "Carrier*;"  "Eminent  Domain;" 
*^orBe  and  Street  Railroads;"  "Master  and 
Servant." 

Abandomnoit  of  ri^  of  way*  "Base- 
ments." 

AssessmeEts  against,  for  paving  ■tnaC,  aaa 

"Municipal  Corporationa,"  22. 

Negligence  causing  injury  to  serrant,  see  "Mas- 
ter and  Servant,"  U-la 

Bight  to  cross  streets,  see  "Municipal  Corpor*> 
Hons,"  15. 

Taxation  ot,  see  "OonstitatloDal  Tmw/*  % 

Vaxm  orosslzigB. 

1.  A  railroad  through  a  farm  crossed,  at  a 
sufficient  eleTatitm  for  an  under-grade  crossing, 
a  depression  in  the  surface,  which  furnished 
ibe  most  natural  and  conTeoient  means  of  com- 
munication between  the  two  portions  of  the 
farm,  and  which  was  so  used  oefore  the  con- 
struction of  the  road;  and  it  appeared  that  a 
grade  crossing  at  any  other  point  could  only  be 
used  with  great  InconTenience  and  ino-Msed 
labor.  Had,xinAw  Law*  iSSO,  c  14fi,  |  44,  re- 
quiring railroad  compaidiea  to  erect  and  maintain 
suitable  farm  crossmgs  for  the  use  of  the  pro- 
prietors of  lands  adjoining  the  railroad,  that 
the  company  would  be  compelled  to  construct 
an  under-grade  crossing  at  andi  d^ressioa. — 
Beardsley  T.  Ldil^  VaL  Itj,  Co.,  (Sop.)  20  N. 
T.  S.  456. 

Fences. 

2.  Jj&wM  N.  Y.  1800  proTide  that  r&ilroad 
companies  "shall  erect  and  maintain  fences  on 
the  mdes  of  their  roads.  •  •  •  nith  openings 
or  gates  or  bars  tber^o,  and  farm  crossmgs  of 
the  road,  for  the  Tise  of  the  proprietors."  Laws 
1854,  c  2S2.  omits  the  express  requirement  that 
there  shall  be  ftrm  crossings,  but  provides  Uiat 
openings  shall  be  placed  at  **farm  crossingB;'* 
and  Laws  1800,  c.  565,  a  compilation  of  exist- 
Ins  laws  on  the  same  subject,  contained  subatan- 
tiiuly  the  sam«  proririon.  Heid,  that  the  pro- 
Tlslon  fear  crosidngs  was  not  repealed  by  sudi 
omisrion,  and  that  railroads  are  bound  to  main- 
tain Hrm  crossings.  —  Peckbam  v.  DutdMsa 
Coonty  R.  Co.,  (Sup.)  20  N.  Y.  S.  88l 

Hortgaee  bonds. 

S.  Where  mortgage  bonds  are  issued  by  a 
railroad,  under  a  corenant  in  the  mortgage  that 
the  proceeds  therefrom  shall  be  applied  In  im- 
proTing  the  road,  but  the  bonds  are  afterwards 
sold  nnder  an  agreement  by  which  the  coyenant 
is  in  effect  abrogated,  tiie  proceeds  b^ng  «»- 
plied  to  the  payment  of  an  Indebtedness  dae  the 

{turchasers  and  others  from  certain  persons  as 
ndividuala  before  the  Incorporation  of  the  road, 
neither  said  purchasers  nor  a  subsequent  bona 
fide  purchaser  from  them  without  actual  knowl- 
edge of  the  covenant  can  enforce  performance 
of  the  covenant,  although  the  mortgage  Is  ex- 
pressed as  for  the  beneSt  of  all  persons  who 
shall  become  holders  and  owners  of  the  bonds.— 
Belden  v.  Burke,  (Sup.)  20  N.  Y.  S.  320. 

Aooident  at  oroesing. 

4.  In  an  action  to  recover  for  the  death  of 
plaintiff's  Intestate,  by  reason  of  the  negligence 
of  defendant's  en^neer  In  falling  to  make  slg^ 
nals  as  his  tndn  approached  too  crossing  at 
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which  iQCh  person  ttu  killed,  evidence  diat 
others  had  been  killed  at  ouch  cros^ng  Is  Incom- 
petent, as  such  a  fact  coidd  afford  do  presnmp- 
tk>D  as  to  whether  defendant's  servant  was 
negligent  in  the  case  at  bar. — ^Burke  New 
York  Gent  ft  H.  B.  B.  Co.,  (Sup.)  20  N.  T.  S. 

B.  Tbe  rate  of  speed  at  which  a  railroad 
company  operates  its  trains  may  constitute  neg- 
ligence, and  whether  there  was  snch  negUg^ce 
In  a  giren  case  Is  a  question  for  a  Joir. — Miller 
T.  New  York  Gent.  &  H.  R.  B.  0<h,  (SnvO  20 
N.  Y.  B.  168. 

Aooidant  at  «ro«Kiiig — Oontribntory  nes- 
ligenoe. 

6.  One  who  la  obliged  to  widt  the  more- 
laent  of  a  train  at  a  railroad  crosting,  and 
then,  on  attempting  to  cross,  is  struck  hy  a 
train  on  another  track.  Is  not  gnilty  of  negU- 
Eence  In  lingering  on  the  track.— Crone  t.  New 
York  Cent.  &  H.  B.  R.  Co.,  (S^ver.  Buff.)  20 
N.  T.  S.  529. 

7.  Refusal  to  charge  tliat  If  the  person 
looked  and  saw  the  train,  and  started  to  cross 
ahead  of  it,  there  could  be  no  reeor^.  whether 
lie  started  to  cross,  taking  the  risk  of  croadng 
la  front  of  it,  or  omitted  to  be  goremed  by  the 
fact  that  he  had  seen  It,  Is  error;  one  ^ew  of 
the  evidence  tending  to  show  that  such  wu  his 
conduct.— Lennon  t.  New  York  Cent,  ft  B.  B. 
R.  Co.,  <Sup.)  20  N.  T.  S.  557. 

Aooident  to  person  on  traok. 

8.  Where  plaintiff's  intestate  was  killed  by 
a  locomotire  while  croeaiog  defendant's  railroad 
bridge,  whicli  waa  insoffldent  in  width  to  enable 
a  person  to  stand  there6n  In  a&tety  and  avoid  a 
pasitog  train,  and  16  feet  abore  the  water,  it  Is 
for  the  Jury  to  say  whether  the  deceasea  was 
in  a  place  of  peril,  and  whether  the  engineer 
should  hare  recognized  it  as  such;  the  eaigineer 
having  a  right  to  assnme  that  deceased  would 

Con  the  track  if  it  were  reasonaUr  safe  for 
to  do  so.— White  t.  New  York  0«it.  &  H. 
B.  R.  Co.,  (Sup.)  20  N.  Y.  S.  fl. 

9.  To  entitle  plaintiff  to  recover  in  snch 
case,  it  must  appear  that  defendant's  engineer 
saw  the  position  of  deceased,  and  made  no  ef- 
fort to  avoid  striking  him;  but  such  fact  may 
be  Inferred  by  the  jury.  In  the  absence  of  evi- 
dence to  the  contrary,  when  the  accident  was  in 
daylight,  the  track  straight,  and  the  view  unob- 
structed, and  nothing  was  done  to  give  warning 
or  stop  the  train  till  after  the  acdaent.—-White 
T.  New  York  Cent.  &  H.  B.  B.  Go,,  (Sup.)  20 
N.  Y.  S.  6. 

Injuring  and  killing  stock. 

10.  A  railroad  company,  which  so  constructs 
a  farm  crossing  as  to  leave  the  space  between 
the  rail  and  the  plank  of  unusual  size,  and  large 
enough  to  take  in  the  foot  of  a  horse.  Is  llaDle 
for  any  inJotr  resulting. — Cotton  v.  New  York, 
L.  B.  ft  W.  B.  Co.,  (Sup.)  20  N.  Y.  S.  347. 

11.  In  an  action  against  a  railroad  company 
to  recover  the  value  of  a  colt  killed  by  de- 
fendant's cars,  a  Judgment  for  plaintiff,  recov- 
ered in  justice's  court,  was  reversed  by  the 
county  court.  Defendant  ofFered  no  evidence 
on  the  trial,  and  it  was  possible  that  plaintiff 
was  not  entitled  to  recover,  because  of  failnre 
to  introduce  proof  that  any  can  passed  over  de- 
fendant's road  at  the  plM*  where  and  during 


the  tin  In  which  the  colt  most  have  ha 
killed,  or  that  defendant  had  any  notice  «f  de- 
fects In  its  f^nce  at  the  point  utImm*  Ac  e*^ 

escaped  on  the  right  of  way.  HeU,  that  tiw 
judgment  of  reveroai  should  be  00  modified  u 
to  grant  a  new  trial  in  the  jnstice'a  coort.  wA 
costs  to  abide  the  event.— Hathaway  T.  Ftt^ 
burg  R.  Co..  (Sup.)  20  N.  Y.  S.  917. 

12.  lu  an  action  oiraiiist  a  railroad  cob^sit 
for  killing  a  horse  which  had  stnyed  on  tfa* 
track,  the  question  wb«th«  dvfuidani  kit 
erected  pr<ner  cattle  guards,  as  reqaired 
statute,  at  this  point,  Is  a  goeirtian  for  the  im. 
—Schuyler  r,  I^tchburgh  R.  Co.,  (S19  )  20  N. 
T.  S.  &7. 

18.  In  an  action  against  a  railroad  oompacr 
for  killing  a  horse,  evidence  as  to  wheCln  tke 
vattie  gusrd  at  the  pcnnt  at  which  the  bone 
came  on  the  track  was  the  nine  dioae  n, 
general  use  on  the  road  waa  properly-  exdoded. 
-Schuyler  T.  Fitchbuvh  R.  Co.,  lOo^^  90 
T.  S.  2!?7. 

H.  The  fact  that  the  eattie  guard, 
conidsted  of  a  ditch,  was,  and  had  been  for  two 
weeks,  filled  with  snow  and  loe,  so  as  Is  bs 
practically  useless,  is  to  be  considered  br  tb» 
jury  in  determiuiog  whether  defendant  bad 
properly  protectnl  its  track.— Schuyler  t.  FitA- 
burgh  R.  Co.,  (Sup.)  20  N.  Y.  S.  281, 

Fires  set  by  elevated  road. 

IB.  In  an  action  against  an  eteraisa  nil- 
road  oompany  for  bnniuig  plaintiff's  awning  b; 
a  Btfoik  from  one  of  its  engioea,  th*  sTiieace 
of  a  member  of  tiic  board  «f  examiners  wbi 
material  and  relevant  to  show  t2M  aaalifieadaa 
of  the  man  in  charge  of  the  engine  from  whiA 
the  MMok  Mobably  came.— OTynnT,  Manhsttu 
Ry.  OcK,  (Com.  Fl.  N.  T.)  20  NTZ.  8L  602. 

BAPIL 

Instraotions. 

1.  On  a  proseentitm  for  an  assault  wftt  la- 
tent to  ravish,  It  is  error  to  give  a  positive  in- 
struction tiiat  the  prosecutrix  had  no  motive  is 
giving  her  testim(my  touching  the  time  sua 
Dlace  Of  Oie  assault.— People  r.  BbOm.  (Sep.) 
§0  N.  Y.  S.  455. 
Verdict. 

8.  C>n  a  proMcntlon  for  an  aanoit  wiA 
Intmt  to  raYlflit  allowing  the  jury  to  mm  ot 
the  extrinrie  fact  as  to  wheth«  lawlessMsi 
and  crime  go  tinpunkhed  In  tiie  town  wbm  de- 
fendant lives  is  error.— People  T.  Blnta,  &i9-i 
20  N.  Y.  S.  4B6. 

Batlfication. 

Of  oMtract  by  corporation,  see  "Oogporatkas," 

18u 

Beal-Bttate  Ageattt. 

See  "Fsoton  and  BnAtfs.** 

BBCBIVBBS. 

Appointment  in  snndementaty  jrnneaillini  m 

"Execution,"  2. 

Appointment. 

1.  Code  Civil  Proc.  I  714,  providing  tbct  ■ 
temporary  receiver  diail  aoly  Im  appoiiM 
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Itboot  notice  In  «  eaM  ivh«n  an  order  of  pnb- 
pition  for  tho  purpose  of  acquiring  jnriidi<^ 
■n  0T«r  the  Mfftndaitt  kaa  bean  pnUished. 
tea  not  prevent  the  appointment  of  a  receiver 

an  Imolvent  corporation  without  notice, 
litere  the  court  has  acquired  jatiMliction  of  the 
M^tJi'atioa  by  wrvlce  on  it,  and  its  appearance 
r  attorney.— EttUnger  t.  Perdan  Bug  &  Car- 
pt  Co-  (Sup.)  20  N.  y.  a  772. 

3.  Where  It  appears  that  a  corporation  la 
iBoIvent,  and  unable  to  par  Its  current  ei- 
enses.  and  that  Its  landlord  has  obtained  Judg- 
lent  for  rent,  and  levied  execution  on  Ita  prop* 
rty.  Tbfl  court  had  juiiadictitHi  to  appomt  a 
eceiver  on  notice  to  the  corporation  and  the 
ittomer  general.— KMUnKer  r.  Peraiau  Rug  & 
Jaipet  Oo7(Sap.)  20  N.^.  S.  772. 

3.  The  apptuntment  of  a  receiver  for  a  fw 
igMk  comntlon  la  not  roid  because  the  court 
It  the  time  had  not  acquired  perwHial  Jnrisdic- 
dom  of  tbe  defendant,  where  it  had  Jurisdiction 
at  the  nitaject-mattsr  hgr  a  ahowing  of  an  im- 
EQedlate  neceseltv  for  such  appt^txnent— Ollnea 
r.  Supreme  Sitdng  Order  of  Inm  Hidl,  (Bop.) 
20  N.  y.  a.  275. 

 Kotloe  of  appllofttlon. 

4.  In  an  action  tnr  an  attaching  creditor 
aealnat  certain  plaintiffs  In  an  action  to  re- 
plevy the  attadiea  property,  for  the  app<^tment 
of  a  receiver,  Ii.,  who  daimed  a  lien  oy  ^rtne 
of  an  attachment  prior  to  plaintiff's,  was  not 
made  a  party  to  the  action,  and  after  the  ap* 
pointment  of  the  recover  he  made  a  motion  to 
modify  the  order  made  therein  so  far  as  it  di- 
rected the  sheriff  to  deliver  to  the  receiver  the 

Sroperty  held  under  his  attachment.  Betd,  that 
efendanta  Were  entitled  to  notice  of  such  mo- 
tiou  to  modl^.  since  the  receiver  holds  the  prop- 
erty  as  much  for  them  as  for  plaintiff.— National 
Park  Bank  v.  Goddard,  (Sup.f  20  N.  Y.  S.  499; 
In  re  LUlanthal.  Id. 

ft.  It  la  not  neceasaiy  to  serve  a  notice  of 
the  appointment  of  a  receiver  on  the  trustee 
for  mortgage  bondholders  of  a  corporation,  who 
is  insane,  and  coDfined  la  an  asylam  in  a  for- 
eign country.— Ettlinger  v.  Peralaa  Bug  &  Car- 
pet Co.,  (Sup.)  20  N.  T.  8.  772. 

Control  of  assats. 

6.  In  an  action  between  partners  for  dis- 
solution and  acconntlng,  an  order  for  payment 
of  the  referee's  fees  out  of  funds  in  the  hands 
of  the  receiver  may  he  made,  although  the  re- 
ceiver mar  have  incurred  liabilities,  with  the 
sanction  w  the  court,  In  excess  of  snch  funds 
available  for  payment.— Crotty  v.  Jarvis.  (Com. 
PI.  N.  Y.)  20  N.  Y.  S.728. 

T.  in  an  action  by  an  attachiag  creditor 
against  certain  plaintiffs  in  an  action  to  re- 
plevy the  attached  property,  for  the  appoint- 
ment of  a  recover,  L.,  who  claimed  a  lien  by 
Tirtne  of  an  attachment  prior  to  plaintiff's,  was 
not  made  a  party  to  the  action,  and  after  the 
appointment  of  the  receiver  he  made  a  motion 
to  modil^  the  order  made  therein  so  far  as  it 
directed  the  sheriff  to  deliver  to  the  receiver  the 
property  held  under  hia  attachmenL  Beld, 
mat  ft  mm  no  defanae  to  the  application  to 
modify  ndi  order  that  lliere  was  no  property 
la  the  recdver's  hands  which  was  not  attached 
in  the  suit  of  plaintlfl,  nnleas  It  was  made  to  ap- 
pear that  each  pnmerty  was  different  from  that 
attadMd  In  the  antt  of  L.— National  Paric  BMk 


V.  Ooddard,  (81I^)  20  N.  Y.  8.  48»t  la  n  lA* 
lanChalild. 

Intarrantion  by  receiver. 

8.  A.  receiver,  who  simply  holda  property 
pending  the  determination  of  an  action  to  settle 
the  ownership  of  the  same,  has  no  interest  in 
such  action,  and  will  not  be  allowed  to  iMer- 
rene.— National  Park  Bank  v.  GOddud.  (Bap.) 
20  N.  y.  S.  628;  Id.  964. 

Beoognizanoe. 

See  "BaO." 

Keconvention. 

See  "8et-Off  and  Oonnterdaim." 

Beoordfl. 

Flllnir  chattel  mortgage,  sea  "Ohattel  Hertga- 

ges,"  4. 

On  amtalt  see  "Appeal,*'  7-^ 

Hodeikiptioii. 
From  faMdoann  sale,  aee  "Mortgiflta,'*  UK 

BSFEB3SNQB. 
F^ll^  of  referee,  eee  "BtnlMnt  Dom^**  20, 


_  ' of  r^eraaTe flndtaiga oniTOMtl* MB  "Ap- 
pead,**  84-89. 

When  allowed. 

1.  A  qneetion  as  to  the  value  of  tb«  fee  and 
the  amount  of  the  rental  loss  In  land  taken  by 
a  railroad  comittny  does  not  involve  "a  long  ao- 
oonnt,"  within  Code  Gtvil  Proe.  I  1018,  anthot^ 
Iziug  a  compulsory  refermoe  in  auclt  caae.— 
Doyle  V.  Metn^lltan  EL  B.  O0.,  (Com.  FL  N. 
Y.)  20  N.  Y.  S.  860. 

3.  Where,  in  an  action  against  the  owner, 
contractor,  and  subcontractors  to  foreclose  a 
mechanic's  lien,  tiie  i^ole  of  pl^atiffB*  claim  la 
denied  in  the  anawer,  and  it  appeara  that  to 
maintain  their  action  they  will  oe  required  to 
prove  performance  of  three  contracts  for  labor 
and  the  famishing  of  materials,  and  that  this 
will  involve  proof  of  items  of  several  accounta* 
amoonting  to  over  f4,(XM,  a  reference  of  the 


case  on  the  court's  own  motion  la  nroper.-  

sidy  V.  McFarland*  (Com.  PL  N.  YO  W  N.  Y. 
S.  870. 

3.  Where  It  la  alleged  In  tiie  complaint  In 
such  case  "that  the  amount  and  value  of  the 
material  so  furnished  La  the  sum  of  *  *  *, 
which  amount  said  *  •  •  agreed  to  pay  the 
plaintiffs  therefor,"  the  action  is  not  on  a  n>e- 
cial  agreement,  so  aa  to  render  a  reference  im- 
proper, since  the  allegation  impllee  a  promise 
subsequent  to  performance,  and  proof  of  the  ac- 
count u  neceasaiy  to  ahow  coDAderation.--Oa»- 

V.  McTarland,  (Com.  PL  N.  Y.)  30  N.  Y.  8. 

4.  Where  tiie  value  of  the  rental  losa  and 
of  the  fee  in  the  land  taken  1v  a  railroad  com* 
pany  la  set  out  In  the  complaint  and  denied  in 
the  answer,  the  issue  thereon  arises  on  the 
pleadings,  within  Code  OvU  Proe.  I  l(kL5.  loo- 
rldhig  timt  no  qamOon  of  fact  arislBc  on  tta 
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plflBdfai0  Mil  be  referred.— Do^le  r.  MetroroU- 
uimlTB.  Oo.,  (Com,  PI,  N.  Y.)  20  N.  T.  S.  866. 
Wben  allowed — To  take  testimony. 

6.  trnd»  Goott.  1846,  art.  «,  f  10,  which 

K escribes  that  tettimoiir  in  eqnltr  cuei  shall 
taken  in  like  manner  as  In  law  casoe,  though 
a  coiirt  may  delegate  to  a  referee  the  authoiitTi 
within  cer^in  limitations,  to  hear  and  deter- 
mine issues  of  fact,  sttoh  court  caimot  anthoriae 
a  referee  to  take  testlmoscr  to  be  nsed  In  the 
trial  of  a  case  before  it— Doyle  t.  AfetropoUtan 
EU.  B.  Co..  (Com.  PL  N.  Y.)  20  N.  T.  &  86S. 
Vacating  order. 

8.  In  an  action  hj  two  tenants  In  common 
fbr  a  reatraining  order  against  defendants  and 
for  past  damages,  one  of  the  plaintiffs  haring 
died  intestate,  leaving  snrriTlag  plaintiff  as  his 
only  heir,  the  attorneys,  in  ignorance  of  each 
death,  consented  to  an  order  directing  the  i»- 
snes  to  be  heard  by  a  referee.  On  knowledge 
of  plaiDtUE'a  deatii,  defendants  mored  to  va- 
cate tba  orders  ox  reference.  BM  that,  as 
the  administrator  of  deceased  was  a  necessary 
party  on  the  question  of  damages,  and  the 
agreements  and  orders  after  the  death  of  his  In- 
testate were  invalid,  the  motion  to  Tacate 
should  have  been  granted.— Waters  t.  Manhat- 
tan By,  Ca,  (8np.J  20  N.  X.  B.  831. 

7.  Where  a  referee  appointed  by  consent 
refuses  to  proceed,  tiie  parties  are  rdegated  to 
their  fonner  statna,  and  may  consrait  to  a  new 
referee  or  be  heard  by  a  jury;  and  in  such  case 
the  court  cannot,  on  a  motion  to  dismiss  for 
want  of  prosecution,  of  Its  own  accord,  and 
agfrinat  tlie  wishes  ot  some  of  the  parties,  va- 
cate the  tH^ona  order  of  r^erence,  ana  ap- 
point a  new  referee,  with  a  direction  that  on  the 
hearing  before  him  the  proofs  and  testimony 
taken  before  the  ftvmer  referee  shall  be  re- 
reived  and  ooMidered.— Leooca  t.  Pottier*  (Bnp.) 
20  N.  T.  S.  570. 

Findings. 

8.  The  refusal  of  a  referee  to  respond  to  a 
request  to  find  Is  not  ground  for  reversal,  tmlcss 
■ndi  refiual  was  preJuAclBl  to  appellanL— Kerr 
v.-JosUn.  (Sap.)  20  N.  Y.  S.  029. 

Beglstration. 
Of  Totete,  n»  "BlectlonB  and  Voters,"  4^ 

Beinstatement. 

Of  policemen,  see  "Municipal  Corporations,"  5. 

BEXiEASE  AND  DISOHABGE. 

Bee,  Mlao,  "Accord  and  Satisfaction 
ment** 

Of  guarantor,  see  "Guaranty,"  4. 

 indorser,   see   "Negotiable  InatnimMits," 

7,& 

Wbat  constitutes. 

Where  an  action  tn  which  a  counterclaim 
was  pleaded  is  discontinued  by  stipulation  of 
the  parties,  aod  the  cause  of  action  la  settled, 
but  no  reference  is  made  In  the  stipulation  to 
the  oounterdaim,  and  it  vras  of  such  a  nature 
that  it  could  not  have  been  allowed  in  that  ao> 
tion,  It  la  not  discharged  1^  the  aettlement  of 


the  action.— dano^  t.  Losey»  OS^V^)     K.  1 

S.  383. 

Bemainder-Man. 

liablli^  for  cost  oi  umaaaBot  inqpSHMlb 
see  '^Bstates.*'  ' 

BemovaL 

Of  enenbff,  see  "Bzaentori  and  AAaMtn- 
tors,"  8. 

BenewaL 

Of  leas^  see  "Landlord  and  Tenant**  T. 

Bent. 

See  *^ndIord  and  Tenant,"  13-17. 
XiabllitT   -f  executors  for,  aee  "Sxeentois  tai 
Admbiistrators,"  IS. 

Repairs. 

railore  of  landlord  to  i^air,  aea  "LoBdkrd 
and  Twunt,"  2. 

BEPiiBvnr. 

Action  for  mallciooa  proseeutko  «C  rciMsrii, 
see  "Malidoos  Prosccatioii,"  1. 

Demand. 

1.  Where  gooda  are  sold  on  the  faith  ot 
fslse  and  fraudulent  statements  hy  the  Wf 
chaser  as  to  his  credit  and  financial  standiac; 
and  a  few  days  later  the  sheriff,  under  an  exe- 
cution against  the  purchaser  and  others,  lene* 
on  and  taliee  iwesesslon  of  the  goods  woU,  » 
demand  therefor  by  the  vendor  on  the  sheriS  n 
suffident  to  siqiport  an  action  for  the  prnt 
without  a  demand  oo  the  pordiaaer,  wbo  hsi 

Sarted  with  possesriMi.— Wue  r.  Oran^  (Bv.) 
0  N.  Y.  8.  SS. 
Judgment— Title  of  defendant  to  prop- 
erty. 

2.  Where  plaintUf  In  r^Ie^  takes  jojfr 
ment  for  tite  recovery  of  the  pn^crtr  imtr, «™ 
no  alternative  tndgment  for  its  value,  denDOUi 
obtidna  no  title  thereto.— Cain  v.  Ca^  C^V^) » 
N.  Y.  S.  4&  28  Abb.  N.  O.  423. 

Bepresentatiozis. 

Esfa^d  to  deny;  see  *rBiBtoin»d.**  4-C 

Besdndon. 

Of  oontmcti.  aea  *^uitr,**  1.  & 
Of  sale,  aee^Ue,"  3,  4. 

Beservatlon. 

In  deed,  nature  of.  see  "Deed."  2, 
Besidenoe. 

See  "Domicile." 

Of  voter,  see  "EUections  and  Voters"  % 

Bes  Judicata. 

See  "Judgment,"  8-a 
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BesohittoB. 

t  ooznnion  oonadL  ■■•  H  vildpal  0«pom- 
llau,'*  1,2. 

Botnni* 

najfrnSUng  Mdr  ntan  of  writ  of  oreeatlon, 
■M  ''IBieeiitloD,**  1. 

Bevlew. 

n  apVMl.  MB  ■'Appeal,*'  10-ff7. 

Bevival. 

lea  ■^AbrtwMDt  and  UvYlnV 

Bevooatknu 

>f    anthoritr  to  railroad  oompany  to  orms 
■treet,  aee  "Municipal  OorpoiatioDik*'  1& 

Of  win.  Mo  "Willi,"  11.  . 

sai;b. 

See,  alw»  "Vwdor  and  Purchaser.** 
Of  ligiuw,  we  "Intoxleatiiig  Uqaon." 
Rescissloo  of  contzact  for  fraud*  ace  "IlqDl- 

ty."  1. 

Under  order  of  court,  aee  *'Bxeciit(UK  and  Adr 
minirtrato™,"  26. 

Gonstruotlon  of  contract. 

1.  TIm  owners  of  a  mare  in  foal  entered  &e 
«dt  for  a  race  known  as  the  "Faturitr,"  which 
was  to  be  mn  under  the  maoacement  of  a  jockejr 
club.  The  rules  of  the  club  allowed  colts  that 
had  been  entered  to  be  sold,  and  stated  that  the 
adTertised  conditions  of  sale  would  be  anffident 
OTidence  (hat  ther  were  sold  with  their  engage- 
ments. The  colt  In  question  was  sold,  and  the 
description  of  him  in  the  catalogne  of  sale  stated 
that  he  was  elisiUe  to  the  Futurity-  race,  but  in 
the  refmlar  -conditions  of  sale  there  was  no  men- 
tion of  his  engagemmte.  Slid,  that  the  state- 
inent  in  the  d^criptlon  of  the  colt  that  he  was 
eligible  for  the  race  conid  not  be  Interpreted  as 
one  of  the  condtttons  of  sale,  and  hence  there  was 
no  erfdnice  that  he  waa  sold  with  bis  enga^ 
meats.  IB  N.  T.  S.  '705,  rerersed.— Gorrinn 
Oonejr  Island  JodEer  dab,  (Super.  N.  Z.)  a)  N. 
Y.  S.  437. 

Wliexi  title  pasaes. 

S.  Plaintiff  sold  defendanta  the  ice  then  in 
his  ice  houses,  to  be  delirered  in  the  following 
Jnly  on  the  latter's  boats,  covenanting  that  it 
Khoiild  be  dear,  sound,  and  merchantable  Ice; 
and  later  the  time  for  ddirery  waa  extended  br 
mutual  consent.  Hdd,  that  the  contract,  though 
it  contained  the  words  ''herebjr  sells,"  was  exec- 
utorj.  and  the  title  to  the  ice  remained  in 
plainUfF.— Riendean  T.  BollodE.  (Snp.)  20  N.  Y. 
B.  676. 

BesoisBion. 

8.  Where  goods  are  sold  on  the  faith  of 
false  and  fraudnlent  statements  br  the  pur- 
chaser as  to  his  credit  and  financial  standing, 
and  a  few  days  later  the  sheriff,  under  an  ex- 
.  ecutioD  aminst  the  pnrchaser  and  others,  ler- 
iea  on  and  takea  possession  of  the  goods  sold. 


tbm  vendor  mar  raadnd  the  aal^  and  redaln 
the  foods.— WlM  t.  Grant,  (Stv3  20  N.  Y.  & 

4.  Defendants  purdiased  from  plalntift  Ice, 
to  be  dellTered  on  their  boata  in  Jtuy,  and  snb- 
soquentlr,  on  thdr  agreeing  to  pa^  25  caita 
more  per  ton,  plaintilf  extended  the  time  for  de- 
liTeiT  tfll  Septonber  lat.  On  August  27th 
plaintiff  wrote  defendants  that  he  should  ad' 
TBoce  the  orlce  on  ice  taken  after  September 
1st  to  whlcu  they  replied,  refusing  to  nay  more, 
and  telling  him  to  sell  It  elsewhere.  September 
Tth  plaintiff,  in  answer  to  a  message  from 
them,  telegraphed  defendants  that  he  would 
load  the  boate  then  loading  at  the  agreed  price, 
and  that  they  ooidd  have  the  balance  of  the  loe 
at  25  cents  per  ton  adrance.  Defendante  then 
wired  hiiu  not  to  load  any  more  boats,  as  they 
could  not  pay  the  adTance.  ffeM,  that  plain- 
tiff's meivage  of  September  7tii  waa  a  readsslon 
of  the  con&act;  and  defendants  baTlng  acted 
on  It,  were  not  liable  for  a  renual  to  recetre 
the  balance  of  the  ice,  thottgh  idaintiff  subse- 

;iuentl7  offered  to  deliver  it  at  the  price  agreed 
or  August  delireiT-— Rlendean  t.  Bollock, 
(Sup.)  26  N.  y.  S.  976. 

Aotion  for  priofl. 

5-  Where  a  selling  price  has  been  agreed 
on,  the  bringing  of  salt  therefor  is  a  sufficient 
demand  for  ue  money  claimed.  Bunn  Lett, 
(Sup.)  Id  N.  Y.  8.  7^  di8tingulshed.-MagaiTe 
T.  Durant,  (Qtj  Ct  N.  Y.)     N.  Y.  a  617. 

0.  Where  goods  ordered  by  defendants 
failed  to  arrive  on  the  date  stipulated,  and  ther 
afterwards  telegraphed  the  aeller  to  go  ahead, 
and  ship  the  goods,  which  was  done,  defendants 
are  estopiwd  from  setting  up  that  the  goods 
failed  to  arrive  at  the  time  stipulated  as  a  de- 
fense to  a  suit  to  recover  their  value. — ^Nicholas 
V.  Venable,  (Com.  PI.  N.  Y.)  20  N.  Y.  S.  851. 

7.  Defendanta  purchased  a  quantity  of 
lumber  belonging  to  plaintiff  from  a  brofcw, 
who  supposed  and  represented  to  defendants 
that  the  lumber  belonged  to  T.,  who  had  signed 
the  letter  of  Instructions  to  the  broker,  but  who 
was  shown  on  the  trial  to  be  plalntUTa  derk, 
and  acting  for  plaintiff.  The  lumber  was 
shiraed  in  four  different  lots,  and  accompanyiiig 
each  was  a  bill  of  lading,  in  wliich  plaintiff  was 
named  aa  consignor:  and.  after  two  shipmente 
had  been  made,  plaintiff  wrote  defendants,  de- 
manding pavment  therefor.  It  appeared  that 
defendants  had  used  the  lumber  snipped,  and 
had  made  no  payment  to  any  one.  add,  tiiat 
plaintiff  waa  entitied  to  recover  tot  the  ltmi> 
ber.— Lansburg  v.  Woldi,  (Olty  Ct.  N.  Y.)  20 
N.  Y.  S.401.  I  •* 

]iU^ts  of  purohaujs— After-aoqnlred  ti- 
tle. 

8.  Where  one  agrees  to  sell  a  horse,  which 
he  docs  not  own,  and  receives  part  of  the  pur- 
chase price,  intending  thereafter  to  acquire  title, 
his  surwenuentiy  acquired  titie  and  possession 
inom  to  the  benefit  of  the  one  to  whom  he  has 
sold,  and  the  contract  then  ceases  to  be  ex- 
ecutory.—Maskelinski  r.  WasrineniU,  (Super. 
Buff.)  20  N.  Y.  8.  533. 

9.  N^licre  one  afrrees  to  sell  a  hone,  which 
he  does  not  own,  and,  on  acquiring  titie^  refoaes 
to  deliver,  resting  his  refusal  solely  on  the 
ground  that  he  add  too  dieaplr,  he  Hierebr 
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iralvei  but  oth«r  defense.— &bskdfaliU  r.  Wai- 

•IneoskCTSuper.  Buff.)  20  N.  Y.  B.  638. 

Bights  Of  purchaser^ BeliV  of  delivery. 

10.  Where  sale  Is  made  of  so  maoT  barr^ 
cotton  seed  oil  for  "October  delirery,''  free  on 
board,  and  the  sellert  who  lives  In  a  distant 
state,  ships  several  lots  wltbont  other  notice  to 
the  consignee  than  a  notice  by  mail,  and  the 
oondgnee  makes  no  objection  to  tb6  manner  of 
shipment,  a  snbsegnent  ^pment,  made  in  the 
same  manner,  and  arrlTlns;  on  the  last  Aaj  ot 
the  month,  is  eood,  thongn  the  buyer  did  not 
receive  it  nntu  the  dar  following. — Cochran 
Cotton  Seed  Oil  Co.  T.  HdeUer,  (Otty  Ct  N.  T.) 
20  N.  T.  S.  3YL 

11.  Where  goods  are  accepted  by  the  pnr- 
chaser  after  the  time  agreed  on  for  their  deilv- 
err,  and  he  makes  no  complaint  as  to  the  delay, 
he  thereby  waives  anr  otolm  for  damages 
cansed  by  the  dday,  which  was  known  to  him 
at  the  time  he  accepted  the  goods.— Boby  v. 
Beynolds.  (Sup.)  20  N.  T.  8.  3Sa 

12.  Wnere,  in  an  action  for  damages  for 
failure  to  ship  a  car  load  of  eggs  on  a  particular 
day,  it  appears  that  the  contract  was  deitendeut 
on  an  acceptance  by  plaintiffs  of  an  offer  of 
sale  by  defendants,  made  throogh  a  bnj^tt 
plaintiffs  are  not  entitled  to  recover  if  soch  offer 
was  not  accepted  until  the  day  after  the  ship- 
ment was  to  tte  made.— Fitch  T.  Eennard, 
(Com.  PI.  N.  T.)  20  N.  Y.  S.  848. 

18.  If  such  offer  was  made  on  the  day  that 
shipment  was  to  be  made,  and  defendants  rep- 
resented that  the  eggs  were  then  in  car,  and 
would  be  shipped  thac  evening,  so  as  to  be  de- 
livered "Ih  due  time,"  and  plaintiffs  relied  and 
acted  on  such  representation,  they  are  entitled 
to  recover.— Fltcta  t.  Kennaid,  (Com.  FL  N.  Y.) 
20  N.  Y.  B.  840. 

Conditional  sAle^Wftlinir. 

14.  Where  goods  an  sold  nndet  an  agree- 
m'ent  that  the  purchaser  shall  give  a  note  for 
the  price  when  the  bill  is  rendered,  without 
waiting  until  tiie  goods  are  delivered,  and  the 
Ull  is  rendered,  bnt  the  note  Is  not  pven,  and 
no  demand  is  made  therefor,  a  anbsequent  un- 
conditional delivery  of  the  goods  is  a  waiver 
of  the  condition  that  the  note  should  be  given, 
and  title  to  the  property  passes  to  the  ttmrcha^ 
er.— Wheeler  &  Wilson  Manufg  Oo.  t*  Eeder, 
(Sup.)  20  N.  Y.  S.  388. 

Satis&otlou. 
Bee  **Accord  and  Batisfacdon." 

Savings  Bank. 

See  "Banks  and  Banking,"  S.  ^ 

Breach  of  oontraot — Jiuisdlotlon  of  dis- 
trict court. 

A  trip  of  a  steam  tug,  wfafle  towing  a 
ship  from  port  to  sea,  is  a  **v(7age,"  within  the 
mining  of  the  statnte  prohibiting  the  district 
court  of  New  Y«k  from  taking  cognisance 
«f  an  aotioa  bnmiht  by  av  seaman  agunst  the 
owner  of  a  ship  ot  vesau  tor  breaim  of  con- 
tract  for  set  tites  on  board  ship  dnring  any  **roy^ 


age  porformed.  or  In  part  jperfarmed,  by  woA 
smpor  vessel.'*— Roctte  T.  McCaldin,  (Com.  II 
N.T.)  20  N.T.  8.688. 

Secondary  Evidezioe. 
Bee  "Crlmiaal  Law,"  1.  2,  0. 

Seofoilty'. 

For  ooata,  see  "Costs."  tU  12. 

Seisin. 
Covenant  o^  see  "Cotenants." 

Servant. 
See  "Master  and  Servant** 

Bsrvioa. 

Of  writs,  aee  "WritaT*  1- 

SBT-OFF  AND  OOUHTEB- 

CIiAIM. 

Tot  unpaid  local  aaeeosmenl;  «a*  "Moakipcl 

Corporations,"  28. 

When  allowed. 

1.  Plaintiff's  testatrix  united  wiOi  otiias  is 
deeding  to  defendant  certain  land  hr  warranty 
deed,  defendant  giving  notes  for  testatrix's  in- 
tveeaL  Bjectment  was  brought  urainat  defend- 
ant ta^  part  of  the  land,  after  wnitdi  the  same 
grantors  executed  another  deed  to  detaidoat 
for  the  same  premises  in  place  of  the  Bnt  ooh 
for  the  purpose  of  properly  describing  the  land 
"thereby  and  hereby  Intended  to  be  eonvejed." 
Defendant  served  notice  on  all  the  gran  tore  «( 
the  action  against  him.  and  was  thereafter  dit- 
possessed  of  part  of  the  land  tar  iadgmeat  of 
otiater.  Hdd,  In  an  action  on  uia  notes,  that 
defendant  could  counterclaim  his  damages  asd 
costs,  and  that  the  Judgment  roll  in  ejectment 
and  evidence  showing  the  rslue  of  the  land 
taken  therein,  and  that  it  was  part  of  the 
inal  tract  conveyed,  were  properiy  admissible  ts 
establish  defendant's  coiinterdaim.— Grantiir 
V.  Austin,  (Sup.)  20  N.  Y.  S.  96S. 

9.  l!Dder  Code  Civil  Proc  S  601,  sabd.  2, 
providing  that  In  an  action  on  a  contract  anr 
other  cause  of  action  on  contract  may  be  inte- 
posed  as  a  counterclaim,  defendants,  in  an  ac- 
tion fw  the  prica  of  goods  sold,  may  counter 
claim  for  other  goods  taken  without  their  con- 
sent by  plaintllL  and  applied  by  plaintiff  to  Im 
own  use,  since  wiefeDdants  may  waive  the  tort, 
nnd  rely  on  plaint^s  impUed  contract  to  pay 
for  the  goods.— Starr  Cash  Car  Co.  t.  Beis- 
hardt,  (pom.  PI.  N.  Y.)  20  N.  Y.  S.  872. 

8.  Where  plaintiff  sued  for  the  price  «f 
cash  cars  put  up  In  defendants*  store,  asd  de- 
fendants, by  way  of  set-off,  claimed  ttiat,  in  ptfr 
ting  ui  said  cars,  plaintiff  removed  and  appie- 
printed  defendants'  old  cash  service,  the  caoM 
of  action  set  np  in  Om  coanterdalm  is  not 
within  Code  OlvU  Proo.  $  601,  sabd.  1,  prorifr 
lag  that  a  cauao  <rf  actkm  arMns  ovt  of  tis 
transaction,  or  connected  with  the  aaldaet  of 
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rtioii.  act  taMx  Id  tli»  coinpl^t.  nay  b*  tnr 
noMA  u  m  cnntervlalm^^tair  OaA  Otf  Oo. 
.  Bflinh&rtft,  (Oom.  PL  N.  Y.)  20  M.  Y.  &  872. 

BotUement. 

IwTftTiimt.'* 

If  execotor'a  sceoonts,  M«  "Bbucnton  and  Ad- 
ndnirtraSan,''  U-23. 

Sewm. 

to  Hanldpid  Gotpontiou,"  21. 

IHEBIFFS  AND  00NSTABI2B. 

BdcDuiHr      w»  "IndAmoitr." 

of  e»mpt  proper^— Liability  on 
boDd. 

Tlw  •nietlea  on  a  bond  of  a  conatablo 
oDditkHied  for  tbe  pajiMnt  to  tacih  and  oTttr 
anon  of  anj  damages  which  he  may  loawn 
rom  or  bj  tjiy  act  or  thing  done  by  said  con- 
table  by  Tirtue  of  his  office  are  liable  for  the 
ale  on  execution  hj  tha  constable  of  exempt 
foperty,  claimed  ai  such  b7  defendant  in  the 
xecntion,  sine*  the  constable  acts  in  bis  offi- 
ial  capacity,  and  not  merely  as  a  trespasser,  In 
etenmnin^  whether  such  proserty  is  exempt, 
ai  ID  selhnx  it.— Bistiop  v.  Moaher,  (Sap.)  20 
I.  T.  & 

Sbippbiff. 

IDls  of  lading  alfoed  nnder  dnraaa,  n»  *'Oa- 
resa." 

?hat  law  sorems  con  tracts,  we  'HDoafllot  of 
Una,"  1. 

Slander. 

lae  "Libd  and  Slander.** 

Societies. 
Iia  'XJotpacatkaa'* 

Special  Judge. 

tt  "Judge,"  1,  2. 

Special  Jwcy* 
to  'lurr*"  2. 

Speoifio  Perfbrmanoe. 

iCUon  bv  aarignee,  aA  **Aadgnmant  far  Bene- 
fit of  Gbeditoz^"  8. 

STATB  LBGOBUlTUBa. 

.pporttonment  of  member*— Anembly 
distriota. 

1.  Oonet.  ait.  S,  I  5.  prorldea  that  tbe  oovn- 
'  OTpCTTleore  ahan  Ame  their  reapeotiTO  ooon- 
es  mt*  BSBemblT  distrtcts  of  eonTaii«it  and 
Hitiniona  territosr,  eqnal  to  the  number  of 
Ktaben  of  •aaemhff  to  which  snoh  coontiea 
re  anttOad,  and  said  distilets  ahaS  remain  no* 
Hend  till  anatkar  Mnmrntkn  la  nwda.  EM, 


^  action  at  At  superrtsors  la  discretlonarjr 
and  Jadleial,  and  not  eubject  to  Judidal  con* 
troL—Pe^  r.  Broome,  (Sup.)  20  N.  Y.  S.  470. 

3.  The  words  **aa  nearly  as  may  be,"  in 
Cfmst.  art.  3,  (  0,  which  provides  that  **memberB 
of  assembly  riiall  be  apportioned  among  the 
several  connties,  *  *  *  as  nearly  as  mar  be, 
according  to  the  number  of  thdr  respectlTe  In- 
habitants," confer  a  discretion  In  m^ng  snch 
apportionment  which  will  not  be  reviewed  by 
the  courts.— People  t.  Bice,  (Bap.)  20  N.  x. 
B.  293. 

3.  An  apportionment  act  which  gives  only 
three  membiov  of  the  assembly  to  a  county  that 
Is  entitled  to  four,  and  four  members  to  a  coan- 
tbat  to  entitled  to  onlr  three,  according  to 
e  ratio  shown  hj  the  enumeration,  is  void,  un* 
der  Const,  art.  8,  S  5>  requiring  that  the  mem- 
bers of  aasraibly  shall  be  apportioned  among 
the  aevenl  ooundea  of  the  etate  "as  nearly  as 
may  be"  according  to  Oe  number  of  their  re> 
apectire  Inhabitants.  Maeomber,  J.,  dissenting. 
1»  N.  T.  8.  ©78,  affirmed.— Pemde  r.  Board 
Sup'ra  Uonroe  County.  (Bup.)  20  N.  T.  S.  97. 

i.  Where  conn^  supervisors  so  apportion 
assembly  districts  that  all  the  members  of  as- 
sembly to  which  the  county  Is  entitled  mar  be 
chosen,  no  right  of  suffrage  la  impaired  becauae 
mora  electors  rota  for  a  r^resentatlTe  In  one 
district  than  in  another.— People  T.  Broome, 
(Sup.)  20  N.  T.  S.  4T0. 

 Enameratioii. 

B.  Where  the  l^lslature  ne^ects,  at  tbe 
end  of  a  decade,  to  provide  for  the  enumeration 
of  the  luhabitaata  of  the  state  for  the  purpose 
of  equalizing  representation  In  the  state  lefts' 
latnre.  as  provided  by  Const  art.  3,  5  4,  such 
enumeradon  may  be  made  by  a  subsequent  leg- 
ialatnre,  at  any  time  before  the  exi^Uon  of 
the  deoade  tor  which  It  waa  to  be  made.— Peo- 
ple T.  Biee,  (Sup.)  20  N.  T.  S.  293. 

6.  Const,  art.  3,  I  4,  provides  that  "each 
senate  district  shall  contain  *  *  *  an  equal 
number  of  inhabitants,  excluding  aliens,  and 
persona  of  color  not  taxed;"  and  section  5  pro- 
Tides  that  *  "members  of  assembly  shall  be  appor- 
tioned among  the  several  counties,  *  *  *  as 
nearly  as  may  be,  according  to  the  number  of 
their  respective  inhabitants,  excladlng  aliens." 
H^i,  that  an  enumeration  which  did  not  atate 
the  number  of  '^persons  of  color  not  taxed," 
though  it  might  be  nnconstituti<mal  as  to  the 
forraation  of  senate  districts,  waa  oonstitndonal 
aa  to  the  apportionment  of  members  of  as- 
sembly.—People  V.  Hice,  (Sup.)  20  N.  T.  S.  2^. 

7.  Const,  art  3,  I  4,  preacribee  when  enu- 
meratioQs  of  the  inhabitants  of  tbe  state  shall 
be  taken  "under  the  dirocti<»i  of  the  legisla- 
ture," and  provides  that  the  senatorial  districts 
shall  be  so  altered  by  the  legislature  "at  tbe 
ftrst  session  after  the  return  olf  every  enumera- 
tion" that  each  district  shall  contain,  as  nearly 
as  may  be,  an  equal  number  of  iiAabitants,  and 
ahall  remam  imaltered  until  the  return  of  anoth- 
er enumeradon;  and  section  5  provides  that  tbe 
Immature,  "at  Ita  first  aeeaion  after  the  return 
of  tbe  enumeradon,"  shall  qmordon  the  mem- 
bers of  the  assembly  among  ihe  several  coun- 
tiee  of  the  state.  End,  that  these  provlsIoDS  are 
mandatory,  and  appmlionmait  act  passed  by 
the  same  leglslatuTe  nndw  whose  dinedon  an 
enomeratton  waa  takn,  and  at  du  aaate  aea> 
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rioD,  was  unconrttational.  —  People  t.  Board 
Bup'n  Monros  Oonntr*  (SivO  20  N.  Z.  8.  97. 
Aftportionment  of  membera  —  At  extra 
aession. 

8.  An  appmlionment  of  members  of  assem- 
bly made  at  an  extra  wMion  of  the  l^olature, 
if  such  session  U  the  next  after  the  enumera- 
tion, is  within  Const,  art.  3*  {  fi,  prorldhis  that 
"the  legislature,  at  Ita  first  aemon  after  the 
return  of  eretj  eQQiDerati<m,  shall  i^portlon 
the  members  of  asaemblr  amoiv  the  sereral 
counties  of  the  state."— Peo^e  t.  Bice,  (Sap.) 
20  N.  Y.  S.  293. 

9.  Const,  art.  10,  I  6,  prorldes  that  the  po- 
litical year  and  l^slatiTe  term  shall  berin  on 
the  let  day  of  Jamuuy;  and  the  leeisiatare 
shall  assemble  on  the  first  Tuesday  hi  January, 
nnlees  a  diffraent  dmr  shall  be  appointed  hj 
law.  Hdd,  that  an  extraordinary  s^won  of  the 
lesisliiture  Is  not  a  "searion,"  -wllhln  the  mean- 
ing of  ConsL  art.  3,  SS  4,  q,  providing  that  the 
Icfpslatnre  shall  apportion  the  state  into  senate 
and  assembly  districts  "at  the  first  sesdon" 
after  such  enumeration.  Macomber,  J.,  dlssent- 
ing.— People  v.  Board  Siqi'ra  Monroe  Oonnty, 
(S&p.)  20  N.  Y.  S.  07. 

 City  wordB. 

10.  Const  art.  3,  S  5,  provides  that  no  town 
shall  be  divided  In  uie  nmnatlon  of  assembly 
^atiletiL   lAwi  1882.  e.  OT.  |  SO.  proridea  that 


certain  wards  of  the  dty  of  BnxddTii  ihaD  k 
considered  and  are  declared  to  be  tovn  (f 
Kings  county.  HeU,  that  said  vsidi  aie  k 
towns  In  any  sense  which  exempts  dten  fic 
division  in  the  f (umatlon  of  assemUy  £«iia 
— Peoide  T.  Broome,  ^np.)  20  N.  Y.  S.  47a 

STATUTES. 

See.  also,  "Constitutional  Law." 

Conflicting  proTislons,  see  "Monidps]  Coi|i» 

tions,"  14. 
Of  limitationa,  see  "UmiUtlon  of  Actim" 
VaUdiiy  of.  see  "Oonstitatioiial  Uw." 

Amendment. 

Laws  1890.  o.  248,  I  2;  providto^ 
proceedlnn  for  the  aoaoIdtloD,  or  the  a?  c 
New  Yor^  of  real  estate  for  public  me,  AinW 
in  accordance  with  the  prorisjong  of  Lim  aS. 
c.  490,  and  all  payments  for  said  pnpotr.  »- 
for  expense  of  acquiring  the  ssme^  ^ 
made  in  the  manner  and  ont  of  the  mooej  f*- 
Tided  in  said  last-named  act,  li  sot  in  cotffl 
with  Const,  art.  3.  I  17,  dedartgg  that » i-t 
shsll  be  passed  msJdnc  any  existfu  lav  a  pr. 
of  said  act.  or  be  appflieaUe  nndn  tt.  exMt  iv 
inststhijr  It  in  sadk  act  In  re  LoriDard, 
18  N.  T.  a  S3.  foUowed.-FMpl»  t.  haSHA 

rsup.)  20  N.  T.  a  OS. 


STATX7TES  OITBD  AND  CX>NSTBU£D. 


NBW  YOBE. 

CONSTtTUnOX  1840. 


Art  9. 


8 


Art  8,  Is  »-fi  97,  106 

Art  8,    4  293 

Art  8,    5   298,  470 

Arts,    IT   88 

Art  4,    4  101,  106 

Art  e,    10  665 

Art  8,  Is  9.  U  .8M,  808 

Art  10,  S  6   97 

Amend.  1885,  art  8. 1 11   IS 

Cods  of  Fbooddbb. 

SS  180.  240  667,  670 

§1819  017 

Com  OT  CtTIL  FlOOIDUU. 

Ch.28.Utl,   674 

866..   848 

i889,snbd.7  282 

MIO  841 

«  481....   800 

S  482  186,  275 

§4SS   49 

S449    680 

ft  481   827 

1 404  ...........45,659 

1 500    893 

S601,  subds.1,9..  878 

'  607   640 

 869,688,679,  787 

1681   874 

1660  Tao 

i  576-678,  680   888 

I OOS-610  703 


i686   666 
714  773 
72a  477 
724  437 

88T5fr-76e  571 

SKS  001.832 

f759   882 

S767    897 

8780    42T 

S798    627 

j  827   867 

1 829  141.«i6.954 

1 881  877.  849 

{885  436 

8  886.  Amended  by  Laws  1891. 
oh.  881;  Laws  U92,  oh.  614  426 

$870.   881 

|870^aei  436 

'  872   608,014.  881 

878    861 

5902,998   894 

999  ...706,868,897 

1011  868 

1018  806,  875 

1016  866 

jl318  670 

S13;9  896 

IS  1279-1881  789 

SlSiil  179 

8  1817  688 

S1838   704 
1881  813 

<  1889    608 

S  1866   611 

S  1866    608 

II  1481,  U38  610,  616 

i  1510  606 


.  1624  W 

IS  1688, 1687  aao,is 

ii644r:  » 

IS  1768,  1766  

1780  K 

1809  a 

1832  « 

1886  IR 

1866  f"- 

1918  ^ 

If  1919, 19S8,in8l  Mi'fi 

\i  8067-8080  > 

8186  

9186  

.9140  saa* 

[8  3281.   t>-< 

2476  *J: 

.2481  «S,7S.366,ti^ 

18  9484,9487  ^ 

2506.   Amended  I7  U«i__ 

1898,  ch.  525  

■8^.*.  ^ 

89567.909   l 

2588.:  » 

80  3 

19647   ' 

:2867   *• 

K  2734,  2T9^  9737  * 

8  2748,  9747,  8748   g 

'2759  1  2 

12837  

18863,  snbd.6  > 

2944  * 

8011  i; 

8017   f 

8006  £ 

ISUB  
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8213  «S4 

:  3228,  8238  SS6 

8243   8SB 

8351.  mibd.8  574 

3253  BS6, 875.  906,  m 

S354  907 

8355  »  90« 

8280  280 

8334  CU 

I  88S7-SSS9  67B,  m 

88    677 

60  379 

74...,.   701 

145  «  918 

515.  Amended  hj  Lawi 

1884,  ch,  873   877 

537  »  7W 

542   781 

749.   AmeDd«d  Iawi 

1S84>  oh.  873   577 

fBTAL  00I», 

its  378 

30  848 

2»  446 

365  M..   9 

1566   805 

tS  654,  660!.  677  378 

SmuD  BuTcm. 

YtdtniM  1. 

s,  oh.  i«  tit.  s,  nt.  1^  IS  se; 

flo76i,  to..,. .7.. ...7:. '7:  vs» 

Pu9.ch.l,tlt9,art.a,S85  858 

Pt  3,  oh.  1,      6,  S  2-  056 

Page  738,  1 18  687,658 

Page  728, 1 16   475 

Page*  727,  728,  SI  47, 4»  148 

Page  786,  1107.  958 

Pace  744. 18.   688 

E>age76tt,}B.  818 

Page  778, 11.   475 

Page  61,  II  80^  81   74 

Page  68   134 

Page  184,  |  6   753 

Page  187, 1 1  8U,  938 

Page  187, 16.  811 

Page  800,  %  86   604 

Page  447,  { 1  447 

TMrdBOttUm. 
VolmnaS. 

Page  14B,  I  IS  885 

S\nh  Sduim. 
Volume  8. 
Plfel4S,|S4.   74 

mghthJBdiMon. 
VtAtaoB  1. 
F«ge«M,i»  839 

Volmiw  9> 
P>gel0e8,  {4,  Bnbd.4  184 

Pkgeioes   184 

Page  1004,16   831 

Page  1847,  g  1  OSl 

Pagelii7&   148 


Voltmie  4. 

Page  3446,1 81   119 

Page  2547. 1  40   124 

Sirdsei/«*a  fdttlon. 
Page8291,|86.   958 

CiTr  Chastbiu. 

Buffalo,  S  18.  Lava  1891,  eh. 
106.  Amended  br  I<aw« 
1893.  oh.  879    61 

BaflbLD.  K  88.  806.  875.  SOS. 
Lawal891.  bh.  106  1,  8 

DudUtIe.  LawB  1S80.  oh.  10..  506 

DuDklrk,  tdt.  5, 1  1.  Laws 
1867,  cb.  479.  Amended  hj 
Laws  1880,  oh.  19  606 

D  u  n  lE  I  r  k ,  Ut.  12, 1 1.  Laws 
1887,  oh.  479.  Amended  by 
Lawa  1880,  cb.  10  606 

Dunkirk,  tit  18.  Laws  1867. 
oh.  479.  Amended  hy  Lawa 
1880,  oh.  19.  806 

Dnnldrk,  tit.  19,  I  L  Law* 
1887,  dL  479.  Amwidwd  by 
Lawa  1880^  ah.  19  806 

Laws. 

1800.  eh.  78    396 

1888,  oh.  279, 1  3   177 

1848.  oh.  40  744,  821 

1848.  oh.  40,  H  10, 11  823 

1848,  oh.  40, 1 14.  Amended  by 

Laws  1888,  oh.  888   882 

1848,  oh.  75    880 

1848,  oh.  266.    Amended  by 

Laws  1858,  oh.  471   600 

1848,  oh.  819  620 

1849,  Ob.  868,  S  4.  Amended 
by  Laws  1868,  oh.  188,  S  4.. 

861,883 

1850,  oh.  97    227 

1850,  ch.  140   80 

1850,  ch,  14U,  8  18.  Amended 

by  Laws  1876,  oh.  198    769 

l&&U,oh.l40,  |28,snbd.6....  448 

lt>SO,  Ob.  140.  f  44   468 

1853,  oh.  158,  14  861,  863 

185.9,  ch.  883  saa 

1853,  ch.  471   600 

1854,  oh.  87   224 

1854,  oh.  283   39 

1857,  ch.  844   860 

1858,  ch.  814, 1  1.  Amended 

by  Laws  lb89.  oh.  487   480 

1860,  ch.  90,  S  3  882 

1860,  ch.  823    751 

1880,  cb.  846    947 

16A4.  Ob.  655   978 

1867,  ch.  290,  |  34.  Amended 

by  Laws  1887.  ch.  723. .  .789,  770 
1867,  ch.  470,  tit.  5,  %  1.  Dun- 
kirk City  Charter.  Amend- 
ed by  Laws  1880,  ob.  19....  606 
1867,  cb.  479,  tit.  ld.S  1.  Dun- 
kirk City  Charter.  Amend- 
ed by  Laws  1880,  oh.  19....  696 
1867,  oh.  479,  tit.  la  Dunkirk  . 
City  Charter.  Amended  by 

Laws  18bO,  ch.  19  686 

1867,  oh.  479,  tit  19, 1 1.  Dun- 
kirk Clt7  Charter.  Amend- 
ed by  Laws  1880,  ch.  19....  800 


1868,  p.  1809,  1 8  S8f 

1869,  oh.  90.  S  7   971-978 

1869,  oh.  244    26ft 

1869,  oh.  907.   37 

1870,  oh.  891,  tit  7.  1 4   8 

1870,  oh.  819   8 

1871,  oh.  881.  f  941   602 

1878,  oh.  482, 1 8.   978 

1878,  ch.  237.   365 

1878,  oh.  787    561 

1875,  oh.  879,  1 5   671,674 

1875,  ch.  483, 1 96    898 

1875,  oh.  611  894 

1876,  oh.  198    769 

1879,  oh.  208  m,  399 

1879,  oh.  474   701 

1879,  ch.  406,  II 6-7  938 

1880.  ch.  U.  Dunkirk  City 
Charter.  596 

1880,  oh.  86.  Amended  by 
Lawa  1888,  oh.  665    780 

1880,  oh.  68,  i  8.  Repealed  by 
Laws  1600,  Ob.  390   888 

1880,  ch.  360, 1 4   797 

1880,  oh.  542, 1 8.  Amended  by 
Laws  1881,  oh.  861;  Laws 
1883,  (di.  151;  Laws  1885, 
ohs.  859.  601;  Laws  1889, 
oh.  853.  a^-S90 

1881,  oh.  861   989 

1881,  oh.  443   701 

1881,  oh.  876,  S  436.   700 

1883,  oh.  151  389 

18K,  oh.  409, 1  278   148 

1883.  oh.  409.  S  288   179 

1883,  oh.  410  333 

1883.  ch.  410,  f  125,  tubd.  1. . .  763 

1882,  ch.  410, 1  273  944 

1882,  ch.  410.  f  588   763 

1882,  ch.  410,  M  970,  994   666 

1888,  oh.  410,  t  1880   868 

1883,  oh.  410,  SI  1807-1838  ... 

671,  674 
1883,  ch.  410,  SS  I860.  1858, 
1865,     1866,     1876.  1677. 
Amended  and  Hodifled  by 

Laws  1892,  eh.  400.  685,  886 

1888,  oh.  175    348 

1883,  ch.  298,  tit  10,  1 8  161 

1888,  oh.  298,  tit  11, 1 1  388 

1888,  oh.  39S,  tit  11,  S  3. 

Amended  by  Laws  1917,  ob. 

342,  S  11  381 

1688,  cL  296.  tit  11,  S  4  389 

1838.  ch.  490.   68 

1884,  oh.  219  833 

1884,  ch.  253   770 

1884,  ch.  873    677 

1884,  ch.  881   888 

1885,  cb.  842,  S  16  071,  674 

1885,  ch.  859   289 

1885,  ch.  483    810 

1885,  ch.  501  388,289 

1886,  ch.  230   918 

1S87,  ch.  243,  SS  11. 18  383 

1887,  oh.  377.  Amended  by 
Laws  1888,  ch.  181  7S3 

1^7,  oh.  877,  i  3.  Amended  by 
Laws  1388,  ch.  181  864 

1887,  ch.  401 ,  S  4.  Amended  by 
Laws  1890,  ch.  25   19 

1887,  ch.  464, 1 1   23 

1887,  oh.  803  787,  810 
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1887, 
188S, 
1888, 


1868, 

1888, 
1888, 
1889, 


1889^ 
U80, 


Oh.  887   440 

db.  880, 1 18   08 

oh.  708,18  flee 

Ob.  718,  II 1,  8  IM 

clLTfle   780 

Ob.  181  804 

ob.  161. 1 8  788 

Oh.  198  006 

Ob.  981, 1  1  8t» 

oh.  B66   780 

oh.  677,  13    888 

cb.  891, 1  18.  Ameoded 

Lftwa  mCK  oh.  814  9S4 

Ob.  858  S89 

oh.  487    480 

oh.SK   19 


INDEX. 

189^flh.Bl  888 

1880.  Ob.  128   10 

1800,  oh.  883,  f  8   SB 

1800,  Ob.  849, 1  8   88 

1890,  ch.  363   1 

1890,  eb.  990   8S8 

1890,  Ob.  814  924 

1S90,  ob.666   S9 

1880,  ch.  H6,  II  80,  88.  ...060^  fiOl 

1890.  Oh.  667,|18etaei  404 

1801,  Ob.  7   1 

1891.  Oh.  lOB,  1 18.  BuffAlo 
OUjChwiw.  Ameoded  by 
Lawe  1899.  oh.  879   81 

1881,  oh.  105,  H8S,  see;  SIB, 
BOB.  Bidtaio  axj  CharterT.  1, 8 


lan.  ob.  181 .. 

1889,  ch.  87, 1 80  «... 

1808.  eb.  868  

1809,  cb.  879  

1883,  ob.  886   m 

1892,  ch.  897  ..^r.M^a 

1808.  Ob.  400  Ml 

1892,  cb.  614  til 

1892,  cb.  625  m 

1892,  oh.  sua,  I  64  « 

1892,  cb.  604  K 

1892.  Ob.  «77, 1 19  .M 

1892,  oh.  880   1 

1892.  Ob.  080. 1 B  .298,81 

1892,  eh.  680, 11  85.  St  M 

18BB,  Oh.  711.  « 


Stay. 

Of  prooMdlonMtTnetlM  In  OtU  OwMb"  S. 

Bee  Tnsdeetai  arS  OaMs."  4-7. 
Stock. 

Klllea  hf  loeomottTes,  see  "RaORMd  Genver 

Dies,"  10-14. 
Of  ocBVoratlou,  aae  ''Oorpomtlonm"  1& 

Stockholden. 

See  *<Oozporatl<»a,"  19-29. 

Streetik 

LdablUty  for  defecti,  eee  "Unnidpal  Ooipora^ 

tions,^  1&-19. 
Bevocattoa  of  autiioritr  to  railroad  eompudee. 

eee  "Monlclpal  Goiporationi.*'  Ifi. 

Substituted  Service. 

See  '•Write,"  4 

SununmuL 

See  "WriU** 

SimBAY* 

Demurrage  for,  see  "Demanage,"  2. 
Fishing  on  Sunday. 


attractiiig  the  attention  of  the  public.  Is  nerer- 
Uwlefls  amenable  to  Pen.  Code,  fi  265,  which 
problbita  "all  abooting,  hunting,  or  flehing,  pla7- 
fng,  horse  racing,  gambling,  or  other  public 
KK)rts,  eierdses,  paatimes,  or  showa/*  on  Sun- 
ei^J^wsilBT^MoiuM,  (Sup.)  20  N.  Y.  B.  9 

Supplementary  "Prnnoodlngn 

Bee  "EbracutioD,"  2,  3. 

Surprise. 

Ail  ground  for  new  tzial.  see  *Vmr  Trial."  4. 


Surrender. 

Of  lease,  acosptanc^  eee  "Ludlord  sad  To- ' 

ant,"  8. 

Surrogates. 

Spedal  sarrogate^  appointment  ase  'Vodgc" 
1.2. 

Surviving  Partners. 
Blgbti  and  UabUltle^  see  ^TutnenUp.**  3-i 


taxation: 


,ts  for  public  improreiDenti, 
nicipal  Corporations,"  22-28. 
Inheritance  and  legacy  taz,  eee  "I>e«cont  tad 

Distribution,"  S^. 
Of    railroad    companie*,    see  "Ooostitotiiaal 
Law,"  2. 

SitUB  for  taxation. 

1.  2  Bev.  St  (Banks*  8tb  E».)  p.  lOtH.  I 
6,  proTides  that  the  place  where  a  compu^* 
personal  estate  shall  oe  assessed  ts  wb^  m 
^'principal  office  or  place  for  transacting  iu 
finandal  concerns"  is,  or,  if  do  sadi  jdace,  tbut 
where  *the  operatlona  of  snob  companr  ers  ctf- 
ried  on."  add  that  where,  on  petitUNi  to  en- 
force a  iwrsonal  tax  on  a  corporation,  a  st-i;^ 
ment  tbat  it  had  its  diief  place  of  traiiMc:i: .' 
its  financial  concerns  in  New  York  was  not  J>- 
nfed,  but  was  supported  br  the  return  ms<ie  ly 
the  compenr  to  the  commisuoaer  of  taxes  dut 
year,  it  will  be  assumed  tbat  its  principal 
was  in  New  York,  though  it  appears  tbat  tlir 
certificate  of  incorporation,  wluch  was  not  ia 
eridence,  was  filed  in  another  county.— Mc- 
I>ean  v.  Wyandance  Brick  &  Teira  Cottt  Cvl, 
(Sup.)  20  N.  Y.  S.  821. 

AjBsessment— Validity. 

a.  Under  Laws  18S6.  c.  280,  prortding  fw 
taxing  forest  preserve  lauds,  where  the  tax  n* 
duly  approved  by  the  comptrolter  and  fon^t 
oommiBsioners,  and  no  irregularities  are  shuin. 
it  viW  be  uphtld.  —  Hrser  t.  Board  Sap'n  W 
Bter  County,  (Sup.)  20N.  Y.  S.  912. 

3.  The  assessment  of  capital  stock  wiU  :.•  t 
be  reduced  in  the  absence  of  evidence  that  i!'-- 
oorporation  has  been  ageiieved  tberebr.  tlwu/i 
the  principle  or  method  adopted  to  oeterciti  - 
the  amount  of  taxable  stock  was  erroneoos  ss-i 
Ul^— People  T.  Baricer,  (Sop.)  20  N.  I.  & 
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hriew  by  certiorari. 

*.  Laws  18S0,  c.  269,  %  4.  pravldei  that  tsw 
mx\  to  review  a  tax  assesameDt  Is  allowable 
pen  the  petition  shall  set  forth  that  the  aa- 
iuneat  is  illegal,  specifring  the  grouoda  of 
t  alleged  illegality,  or  is  erroneous  br  reason 
OTerralnatioo."  field,  that  a  petiboo  hy  a 
tporation  which  atatee  that  the  conunlsrioDera 
PS  iilegally  and  erroneouslj  included  in  their 
Illation  the  maAet  ralne  of  pctitlooM*B  aq>i* 
i  stock,  **ta  wit,  112  per  cent  Dpoa  the  whiri« 
said  capital  stock,"  is  snffident.— People  t. 
irker,  (Iftp.)  20  N.  Y.  8.  797. 

The  determination  of  the  state  assessors 

to  the  proper  eqaaUzatlon  for  a  certain 
ontT  mnst  be  confirmed  by  the  court  on  eer- 
iraH,  under  Code  Civil  Proc  |  2140,  aubd.  6, 
ilesa  on  all  the  erideoce  there  is  snch  a  pre- 
oderance  against  the  facts  found  by  the  a»- 
■stnra  that  the  verdict  of  a  jniy  affimting  the 
istence  thereof  would  have  been  set  ande.— 
wple  T.  William^  (Bop.)  20  N.  Y.  &  86a 

fitting  aside  sale. 

6.  The  Saratoga  Sprinn  village  charter  pro- 
ides,  when  property  fo  eold  for  taxes,  the  re- 
iiver  shall  give  the  purchaser  a  certificate  of 
lie,  and  two  years  afterwards  a  deed,  trtilch 
lall  he  jmainiqitive  evidence  that  the  sale, 
Dd  an  pTOceedlnga  pricT  thereto,  were  recalar, 
Dd  which  shall  endtle  the  purchaser  to  posses- 
ion of  the  premises.  No  ^»e<4fic  record  of  the 
roceedinga  Is  required  to  be  kept  Htid,  that 
lie  nnder  an  Illegal  assessment  Is  a  don^  on 
lie  owner's  title,  and  he  may  ane  In  equity  to 

aside  the  assessment  and  sale.~8niith  t. 
:nni,  (Snp.)  ao  N.  Y.  &  3S8. 


Telegraph  Oompaniea. 


DRCtion  of 
min,"4, 


in  street,  see  "Bminsot  Do- 


Telephone  CJompanies. 

Sreetion  of  poles  in  street,  see  "Eminent  Do- 
mtla,"  4. 

THWANOY  IN  OOMMON. 

!!(mTerBlon  of  stook  by  joint  tenant. 

1.  Defendant,  in  order  to  raise  money, 
Arrowed  shares  of  stock  from  H.,  and  pledged 
hem  for  a  certain  sum.  Afterwards  he  pui^ 
baaed  from  H.  an  undivided  oue-half  interest 
n  tbe  shares,  and  teansferred  this  to  a  third 
enoD.  H.  transferred  his  remaining  half  in- 
erest  to  tfaintiiTs  testator.  BUdt  that  such 
vpothecattm  did  not  amount  to  a  conversion 
f  the  atodi  by  defendant,  and  no  action  in  re- 
ilevia  conld  be  brought  against  him,  he  lieing 
■  tenant  in  common  with  H.  therein.— Barrow^ 
liffe  T.  Onmniins,  (Sop.)  20  N.  Y.  S.  787. 

?over  ot  tenant  to  bind  ootenant. 

2.  One  tenant  in  common  cannot,  without 
rathorffcr,  bind  another  by  a  purchase  of  goods 
kr  asa  in  the  building  owned  bythem.— Dobaon 
r.  Eohnla.  (Sup.)  2017.  Y.  &  771. 

T.201I.T.S.— 68 


TBNBBB. 

Blfl^t  to  mon^  deposited  in  oonrt 

In  an  action  for  the  cancellation  of  mor^ 
gages  on  the  ground  of  a  tmdar  made,  whem 
plsuDtiff  pays  mto  court  the  amount  admitted 
to  be  due,  and  an  action  by  defendant  to  finv- 
close  is  restrained,  defendant  is  immediately  en- 
titled to  receive  the  money  deposited.  NelsMl 
T.  Loder,  80  N.  SL  868,  m  N.  yT^ZOI.  folknnd. 
—Foster  T.  ICsyar.  (SnpJ  20  N.  Y.  S.  487. 

Testamentary  Powen. 

See  'Towara." 

Threats. 

Krldence  of,  see  "Criminal  Law."  11. 
Signinj^oC^^la  of  lading  tndncsd  fay  Uiresta, 

Torto. 

See  •a>eath  by  Wrongful  Actf  "Deoeitf 
"False  Imprisonment:"  "FordNe  Bntry  and 
Detainer;"  "Libel  and  SUnder;"  •'MaUdons 
Proaeoation;"  "Negligenoet"  "Trecpasi;" 
"Trover  and  OonTUnon." 

Judgment  tat  Joint  tort,  disehaiiei  see  "Jnds- 
ment,"  12. 

Of  serranta,  UsblHtr  tA  msster,  ass  *Vaster 

and  Servant,"  8,  m 

TOWNS. 

Use  of  highvn^  by  wster  oompany,  see  "Watw 

Companies,"  1,  2. 

Town  eleotioDS. 

Under  Laws  1876,  e.  482.  I  26,  gtviog 
the  county  board  of  superriam  power,  on  the 
application  of  any  town,  "to  authorise  the  annu- 
al town  meetinga  of  auch  town  to  be  held  by  ele^ 
tion  districts,  and  to  prescribe  the  manner  In 
wliich  the  town  bo^nesa  shall  be  conducted  in 
such  districts,  and  the  resulta  ascertained  and 
recorded,"  an  act  of  the  supervisors,  authorizing 
the  electors  of  a  town  merely  "to  hold  their 
town  elections  in  tbe  s^arate  election  districts 
of  said  towns,"  la  Ttdd.— People  t.  Board  Sim'zs 
Orleana  County,  (Snp.)  20  N.  Y.  8. 886. 

TRABB-UASKS  Aim  TBA3XB- 
ITAJIES. 

Ii^imotion. 

1.  rnie  nse  by  defendant  of  the  name  of 
plaintiff's  hotel  as  a  txade-mark  for  his  dgara 
will  be  enjoined,  though,  at  the  time  of  tbe  regis- 
tration of  auch  trade-mark,  plaintiffs  had  not 
opened  the  hotel  tts  buiiness,  out  had  It  in  pn^ 
oeas  of  ocHistmctimi,  when  it  M^teara  that  the 
hotel  waa  well  known  \j  tiie  name  In  qnsationw^ 
Eingaley  V.  Jacoby,  20  N.  T.^STm.  28 
Abb.  N.  O.  461. 

2.  4n  injunction  pendente  lite  to  restrain  the 
imitation  by  defendant  of  plaintiffs'  label  will 
be  denied,  where  defendant  shows  that  be  aban- 
doned the  use  of  that  labd  before  the  hearing  of 
the  motion,  and  tliat  plaintiffs  were  twUIc^Iiw 
the  public  by  falaaly  dalmiz«  that  tbe  formoC 
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tlidr  cakei  of  soap  on  the  label  vas  naed 

and  the  title  in  the  label  were  secured  b7  a 
trade-tnark.— Brown  t.  Doseher,  (Sop.)  20  N.  Y. 
S.  900. 

AsBlgnment  by  president  of  oorpora- 
tlon. 

8.  An  asricnment  of  the  trade-mark  of  a  oor- 
porattoD,  made  by  the  preddent  of  a  corporatioQ, 
in  connection  wiui  the  good  will,  bat  wtthont  anjr 
ihowinx  of  anthorltr.  Is  InTalid.— Prince  ManuCc 
Oo.  rTPrinoe'i  MettUUo  Paint  Oa,  (Sop.)  20  N. 
Y.  8.462. 

4.  A  transfer  to  a  director  of  the  trade- 
mark of  a  corporation,  not,  howerer,  at  a  reg- 
ularly called  meeting,  but  when  only  he  and 
one  or  two  other  directors  are  present,  and  with- 
out notlee  to  a  tiilrd,  la  InraUd.— Prince  Mannf  e 
Oo.  T.  Frhiee's  MetalUe  Faint  Co.,  (Sop.)  20  K 
Y.  a  462. 

 On  fbreoloenre. 

S>  The  purchase  at  foreclosnre  of  ndlls  and 
mines  where  a  c«taln  kind  of  paint,  known  by 
trmde-mark  as  "Frinoe's  Metallic  Paint,"  had 
bean  originally  manafactnred,  does  not  carry 
with  it  ^  right  to  nse  said  trade^mark,  or  af- 
fect the  right  of  the  former  manufocturers  to 
nse  same,  particnlaily  where  it  had  already 
been  used  tar  them  to  designate  the  product  of 
other  than  ue  original  mills,  and  so  nad  ceased 
to  Indicate  prlimary  origin  or  locality.— Prince 
Mannf  jr  Oo.  r.  Princess  Metallic  Paint  Co., 
^Sup.)  20  N.  Y.  8.  402. 

.Sale  under  exeontion. 

6.  A  trade-mark  cannot  be  levied  on  and 
■«dd  under  execution,  as  a  roeciea  of  tangible 

ftropertsr,  apart  from  the  artlae  it  has  served  to 
dentifr,  nnlesB  under  authority  of  statute. — 
Prince  ManuTg  Co.  t.  Prince's  Metallic  Paint 
-Co.,  (Hup.)  20  N.  Y.  8.  462. 

•Criminal  prosecution — Trafflo  in  bottles 
with  name  of  owner  thereon. 

7.  On  a  prosecution  onder  liaws  1887*  a 
Jgn,  am  ameudsd  ^  Laws  1888,  c  181,  making 
It  unlawful  for  any  person  to  traffic  in  bottles 
haring  on  them  tba  marks  of  the  owner  or 
manoiactnrer  of  the  liquors  contained  therein, 
without  tile  written  consent  of  or  purchase  from 
the  owner,  it  la  no  defense  that  the  owner  of 
the  bottles  recelTed  a  depodt  to  secure  their 
return  by  the  puson  to  whom  tlier  wero  orig- 
inally deliTered.— Fa<vle  T.  Bartholt  (Sup.)  20 
X.  Y.  8.  782, 

8.  The  bottles  found  in  defendant'a  posses- 
don  are  admissible  in  evidence.  •- People  t. 
Bartholf,  (Sup.)  20  N.  Y.  8.  782. 

9.  If  denndant  dalma  that  be  pnrchased 
tile  bottiea  of  the  owners,  or  had  tlieir  written 
consent  to  deal  In  them,  the  burden  is  on  him 
to  show  It,  since  Laws  1888,  c  181,  fi  3,  pro- 
vides that  the  possession  of  such  bottles  by  one 
not  the  manufacturer  or  owner  is  presumptive 
evidence  that  such  possesaion  is  unlawful.— 
People  T.  Bartholf,  (8ap.)  20  N.  Y.  8.  782. 

10.  Uring  bottles  having  pasted  thereon  a 
lithographed  label  containing  the  name  of  the 
original  owner  Is  not  a  vioUtioa  of  Laws  1887, 
e.  877,  {  as  amended  ij  Laws  1888,  c  181, 
wUeh  make*  tt  unlawful  for  any  person  or  o»- 


poration  to  vac,  without  the  owner**  , 

the  bottles,  bexes.  etc,  of  anotim,  wiA  lh» 
owner's  name,  or  other  'inarka  or  devioea  fanci- 
edr  stamped,  engrmTed,  etched,  blowa.  la- 
pressed,  or  othennse  prodnoed  npim  waA  krt- 
^lej^^— People  t.  Blftnbeln.  a»K.Y. 

Transactions  with  Beoedanta. 

See  "Witness."  6-11. 

TBBSPASS. 

Title  to  maintain. 

1.  Whm  land  la  sold  nnd«r  n  asatract 
reserving  to  the  sellw  tiie  right  to  cnt  asd  re- 
move certain  timber  tbneont  bnt  onlr  idti  ~ 
oertidn  time,  and  allowfaw  ttm  hajim  b 
diate  possession,  the  titie  (»  the  bvyera  ia 
dent,  even  witboat  the  legal  tttle,  wliid  maj 
be  oatstanding  aa  aecnrity  for  the  onpaid  imr- 
cbase  money,  to  maintain  trespass  ttx-  remor- 
lug  after  the  time  limited  timber  cut  and  pM 
previoosty  thereto,  eqwdaUy  if  the  vtUn  maa- 
ey  has  been  in  fact  tendered.— InderBeJ  v. 
Whaler.  (Sap.)  20  N.  Y.  a  ISB. 

What  constitutes. 

2.  Where  land  la  sold  nnder  a  cootnet 
reserving  to  the  seller  the  right  to  cot  and  »- 
move  certain  timber  thereon,  but  only  wftinn  i 
certain  time,  the  fact  that  tiie  bnyn»  have  in- 
sisted, whether  wrongly  or  not,  that  tba  cea- 
tract  would  expire  at  a  certain  timsk  and  s» 
forbade  the  removal  of  anv  timber  after  that ; 
time,  could  not  prevent  thdr  recovery  for  tim- 
ber removed  after  the  actual  time  nmtifned 
in  the  contract— Inderlied  v.  Wbalsj,  (Sap.) 
20  N.  Y.  &  183. 

S.  By  exceeding  the  condltioBa  ef  a  eoatnel 
permlttiiig  defendants,  while  engageJ  In  erecdig 
a  building  on  an  adjoining  lot,  to  enter  plioBtiffr 
pren^s  to  shore  them  up,  defudants  tbcnby 
bectnne  treapasaera.— 0«pei  t.  I^eoa,  (Oty  Gl 
N.  Y.)  20  KYTs.  4»r 

TBIAIfe 

See,  also,  "Appeal;"  **Di8coverT^*  "TWdenc*:" 
•Judgment"  "Jury;"  "New  Trialf*  "Plead- 
ing;" "Practice  In  CivU  Caaasr  '*Befe9«iiee:" 
"Witness." 

FindiagB  in  action  by  broker  for  oommisaoaa 
see  '^'actors  and  Srok«B,'*  4^ 

 in  suit  to  enjoin  operation  at  alnated  nil- 
road,  see  "Bminent  Dooiain,**  23-2S. 

Notice  ot  see  "Practice  In  Civil  Gaaaa.**  fli 

Befusal  to  Instmct,  see  **Bl|^wara."  6. 

Beoeptlon  of  eridenoe. 

1.  An  allowance  of  farther  direct  avUeasi 
Is  diacretionarr  with  the  trial  court,  and  is  Mt 
th9  ground  of  reversal  on  wppeaL — ^Van  Data 
V.  Jelllffe,  (CouL  PL  N.  Y.)  20  N.  Y.  8.  636L 

Objections  to  evidenoe. 

a.  A  party  to  an  action  cannot  oMeet  to  c<^ 
deooe  cm  the  ground  merely  of  ita  htslLTinff 
as  to  another,  who,  though  a  cocontzactor  win 
him  niid«  a  certain  ocatns^  Is  not  partr  to  As 
action.— Von  Kanan  r.  Boei^  0hvO  w  Zt.  Y.  I> 
648. 
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fatlectiosB  to  eTidance— Tim*  of  ot^oot- 

8.  Objection  to  the  admlaiUMi  of  m  mMDO- 
indum  nude  hf  a  witnesg  wu  not  taken  nntil 
te  close  of  hh  ezamlnation,  when  the  court 
used  upon  Ita  admiasibilftr  u  an  open  qae»- 
on.  Hetd  that  am  the  point  that  the  objeeti<m 
-as  too  late  had  not  been  nKgested,  the  oompe- 
mcj  of  the  evidence  nigjit  no  reviewed  on  tp- 
eal. — Canard  t.  Manhattan  Bj.  Co.  (Com.  ¥L 
r.  Y.)  20  N.  Y.  S.  724. 

4.  Adj  objection  to  testimonr,  made  after 
he  testhooDT'  wai  giren  br  the  witneu  with* 
at  a.  qneition  ealUng  tiMiraor,  if  recognised  by 
be  court  as  ataioiutMir  intefpoeed,  is  sufficient 
o  present  the  qneetion  on  avpeal.— Blom  t. 
danlkattan  B7.  Oo«  (Com.  PL  iTY.)  20  N.  T. 
i.  722. 

 Safflclenoy. 

5.  An  objection  that  certain  teatimonr 
Sraa  not  within  the  cognizance  of  the  witnem, 
la  a  real-eetate  ei^tt, '  is  sufficiently  specific 
to  challense  the  evidence  for  incompetency  as 
expert  teenmoor.— Blnm  t.  Manhattan  B7.  Ca, 
(Com.  PL  N.  Y.)  20  N.  Y.  S.  722. 

 Striking  out  testimony. 

&  It  is  dlsoetionarr  with  the  trial  eout  to 
strike  out  improperly  admitted  testimony  of  a 
totalled  flcqtMt,  -when  the  oompetencr  of  such 
expert  was  not  t^tallenged  by  a  somdeot  ob- 
jection.—Flynn  T.  Manhattan  By.  Co.,  (Com. 
PL  N.  Y^  20  N.  Y.  &  662. 

7.  Where  a  party  Is  not  entitied  as  of  right 
to  hare  erjdence  stricken  crat,  an  exception  to 
the  refosal  to  strike  out  sndi  evldenoe  is  un- 
avaOahle  <m  appeal  if  the  gronod  c4-  objection 
wu  not  stated  when  the  reqiMst  waa  made.— 
RidM  T.  Martin,  (Com.  PL  N.  YO  20  N.  Y.  a 
603. 

 ITeoesaity  for  motion  to  strike  out. 

S.  An  exception  to  a  qnestlon  which  has 
been  answoed  is  onaTalling,  where  no  motion 
liss  been  made  to  strike  out  the  answer. — Van 
Dorea  T.  JeUifle,  (Com.  PL  N.  Y.)  20  N.  Y.  & 
636. 

Improper  remarks  of  oonnseL 

i.  Where  defendant  without  objection,  al- 
lowed the  case  to  be  sabmitted  to  the  jmr.  the 
judgment  wHI  not  be  rerersed  becanse  of  Im- 
proper remarks  cft  plalntlfTs  connseL  whether 
the  ronarks  were  prejudicial  or  not— Biche  r. 
MMtin.  (Com.  PL  N.  Y.)  20  N.  Y.  S.  608. 

Arguments  of  oonxuel— Bight  to  open 
and  close. 

10.  In  an  action  <m  a  note,  where  defendant 
admits  the  eiecatlon  of  the  note,  and  does  not 
deny  any  allegation  of  the  eonmiaint,  but  seta 
itp  affirmatiTwy  want  of  consideration,  he  lias 
the  tight  to  opoi'  and  close.  Anerbach  t, 
PeetsS.  (Com.  PL  N.  Y.)  18  N.  Y.  &  4iB,  fri- 
loTedr-%own  T.  Tansiok,  (atr  OL  nTy.)  20 

N.  Y.  a  sao. 

XiutmotloDs. 

IL  A  zeixoested  Instnictlon  Uiat  tits  Interest 
If  an^  of  a  oartabi  witness  mi|^t  be  considered 
u  dUettag  bis  CMAUity*  !•  veparir  refosed 
nere  theze  was  no  orlomee  on  imlaa  andi  aa 
lutnolioa  eonU  be  bnai^^iUiOMr,  New  Ys^ 


13-  In  an  action  against  a  corporation  for 
rent,  where  the  court  charged  that  the  lease 
was  not  binding  on  defendant,  and,  if  it  settled 
a  former  attauunent  suit  for  tlie  rent  in  ig- 
norance of  the  drcomstanofls  and  material 
facts,  such  settlement  was  not  a  ratiflcatt(ni  of 
the  unauthorized  lease,  it  was  not  errcv  to  re< 
fuse  to  also  charge  that  defendant  was  under 
no  legal  oldlgation  to  pay  the  money  on  the  at- 
tachment suit,  especial^  as  the  question  to  be 
decided  was  whether  it  had  ratified  the  lease.— 
Hagdmr.  Wheeler  A  Tappan  (3o.,  (Sup.)  20  VI. 

18.  Iteqaests  to  diarge  i^eh  are  InapplIcaUe 
CO  the  proofs  presented  are  properly  refused 
thoQ^  they  may  be  correct  as  abstract  proposi- 
tions.—Oarison  r.  Wintarsao,  (City  Ot  N.  Y.) 
20  N.  Y.  S.  897. 

14.  The  court  properly  refused  to  charge 
that  def«idant  had  prored  a  tender  of  the 
amount  paid  Into  court,  where  the  testimony  of 
defendant,  though  uncontradicted,  was  the  only 
eridenoe  of  snim  tender.— Davqr  t.  Lohrmann, 
(Com.  PI.  N.  Y.)  20  N.  Y.  S.  676. 

16.  Plaintiff  testified  that  he  waa  emolored 
to  sdl  in  New  York,  and  defendant  testified  to 
the  contrary.  Bdd,  that  the  court  properly  re- 
foaed  defendant's  request  to  charge  that  uiere 
was  "no  OTidence  that  tiie  contract  for  the  em- 
plc^ment  of  plaintiff  was  made  in  New  York," 
as  the  jnrr  were  not  bound  to  beliere  the  testi- 
mony of  defendant  who  was  a  party  in  Inter- 
est—Tan Doren  t.  JelUffe,  (Com.  PL  N.  Y.)  20 
N.  Y.  a  636. 

 ITeoessity  for  request  to  oharge. 

16.  In  an  action  for  Injury  receired  In  cross- 
ing a  r^lroad  track  in  a  street,  the  court 
charged  that  it  was  the  personfs  dntT,  When 
about  to  cross  the  track,  to  take  means  of  as- 
certaining whether  a  train  was  approaching 
thereon,  antL  if  he  ne^eeted  ao  to  do,  then 
there  could  be  no  recovery;  that  he  says  that 
ha  took  audi  means:  that  as  he  was  standing 
on  the  track,  he  looked,  and  saw  no  train  ap- 
proaddng;  and  that  after  he  left  the  stdewalk, 
and  before  reaching  the  track,  be  listened,  and 
heard  no  ringing  of  the  b«3L  HM  that,  the 
court's  attrition  not  baring  been  spedncally 
called  to  the  fact  that  his  charge  mlgnt  not  be 
conridered  as  declaring  It  necessarr  to  look,  as 
wdl  as  listen,  whUe  passing  towards  the  tra<^ 
refusal  to  charge  that  It  was  the  person's  duty 
to  look  In  the  direction  from  which  a  train  waa 
to  be  expected  on  the  track  before  entering 
there<nL  and  if  by  looking  he  could  have  seen 
the  tram'  and  aroided  the  acddent  and  he  did 
not  BO  look,  there  conld  be  no  recorery,  was  not 
nonnd  for  rerersaL  —  Lennon  t.  New  Y<ffk 
Ooit  &  H.  R.  B.  Co.,  (Sup.)  20  N.  Y.  a  667. 

 Neoesaity  for  exception  to  charge. 

17.  The  general  term  of  the  court  of  com- 
mon pleas  cannot  rOTerse  on  appeal  from  the 
tdty  court  for  error  In  the  judge  s  diarge,  un- 
less the  error  complained  of  Is  presented  by  ex- 
ceptioD.— Van  Doren  T.  JeUifle^  (ConL  Vt  N. 
Y.)  20  N.  Y.  a  636. 

 Soffioienoy  of  exception. 

18.  Brror  imputed  to  the  charge,  and  refusal 
to  ehaxge^  Is  not  STallable  on  appeal,  on  an  **ex- 
ocptkm  to  the  granting  of  tbo  requests  on  tUe 
oCoer  Mm,  ana  Os  laaml  to  diaivo  waa  of 
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mine  that  were  not  chapyed."— Hneraeler  t. 
Centre!  Crose-Town  R.  Co.,  (Com.  PI.  N.  Y.)  20 
N.  T,  S.  676. 

19.  When  a  eann  has  been  labmitted  to 
tiie  jn^  on  an  emneowi  theorr,  tbe  general 
teim  of  the  stii»reme  coort,  on  appeal,  may  or- 
der a  new  trial,  though  no  exception  ttu  taken 
to  the  charge  of  the  triai  coart. — Carpenter  t. 
Canienter,  (Sap.)  20  N.  T.  8.  028. 

Instrnotiona — Directing  verdiot. 

80.  In  an  action  for  rent  it  1b  error  to  direct 
a  verdict  for  the  leasee,  npon  his  testimony  as 
to  a  breach  of  an  oral  condition,  as  his  testi- 
mony, though  nnimpeached,  being  that  of  a 
party  in  interest,  hu  credibility  Is  a  questioa 
for  the  Jurr.— Ootu  t.  BosenthtU,  (Com.  PL  N. 
T.)  20  N.  Y.  a  682. 

Ooerolng  verdict. 

21.  It  is  in  the  dlscretloD  of  the  trial  Judge 
to  refuse  to  discharge  the  jury  until  they  arriTe 
at  a  Terdict.— WUlaon  t.  Manhattan  Ry.  Co., 
(Com.  PL  N.  Y.)  20  N.  Y.  a.  8tS2. 

Beftual  of  ooart  to  make  apeoial  flnd- 
ingB. 

23.  A  request  for  a  ^edal  finfing  as  to 
what  took  place  at  a  given  time  Is  properly  re- 
fused, where  the  proposed  finding  does  not  con- 
tain all  that  took  place  thereat  —  Spore  t. 
VatudiBLiSup.)  20  n:  Y.  S.  152. 

WT  Where  the  evidence  is  conflicting,  there 
lb  no  error  in  refuring  to  find  epedal  acta  u 
requested.— Spore  v.  van^U;,  (Sop.)  20  N.  Y. 
8.  1S2. 

.H,  ,A  ecrart  is  not  bound  to  make  Wm^ii^  as 
to  the  evidence  given  in  the  case.— Spore  T. 
Vaughn.  (Sup.)  20  N.  Y.  S.  1S2. 

THOVETEt  AND  OOITVBBSZOir. 

Pleading  and  proof. 

1.  In  an  action  for  convmdoD,  def^idant 
cannot  show,  under  a  general  denial,  that  the 
promise  supporting  a  mil  of  sale  under  which 
plaintiff  claims  was  onfulfilled,  or  that  the  bill 
4rf  sale  was  an  unlawful  preference  under  Laws 
1897,  0.  503,  r^ating  to  general  assignments 
for  benefit  of  creditors.— Boyle  v.  WtUiams, 
(Com.  PL  N.  Y.)  20  N.  Y.  S.  727. 
Eridenoe. 

2.  In  an  action  for  conversion,  where  the 
defense  is  merely  a  general  denial,  proof  of  a 
bill  of  sale  of  the  property  In  question  to  plain- 
tiff, and  that  defendant  thereafter  took  po»- 
sesston  of  and  sold  the  property  and  retained 
the  proceeds,  instifiea  the  direction  of  a  verdict 
for  plaintiff.-^^le  v.  Williama,  (Oom.  PI.  N. 
Y.)  20  N.  Y.  S.  TOT. 

8.  tn  action  by  a  mortgagee  of  ehattds 
against  a  sheriff  who  has  leviea  an  execution 
against  the  mortgagor  thereon,  in  which  defiend- 
ant  claims  that  the  mortgage  was  fmndulent,  It 
Is  sot  error  to  permit  pliuntiff  to  prove  the  con- 
sideration of  the  mortgage.— ^uvp  t.  Gtegocr* 
(SopJ  20  N.  X.  S.  21. 

TRUSTS. 

InoooDMtiBqr  of  trostee.  who  ftnedoee 
matUBtgt,  sea  ''Ifortgagei^**  & 


Express  trust— What  consMtutei. 

1.  A  father  gave  to  each  of  three  sw  c 
undivided  fourth  interest  In  his  tun.  lai  I? 
a  s^Muate  deed,  for  a  nondnal  txaMnta. 
sonv^ed  to  defendant,  one  irf  tbe  «uik 
remaining  fourth,  with  all  the  graubr'i 
titie,  and  Inttfest  therein,  in  trnit  to  men 
the  rents  and  profits  and  ap^  them  to  tbt  w 
of  anothv  son,  who  was  of  feeble  niBi.  tt 
ing  the  latter's  life.  At  the  same  time  lU  tw 
sons  executed  p&pen  by  which  anaottiei  vk 
secured  their  fatho-  and  sisters.  The  m 
deed  was  on  a  blank  form,  the  gnntiiif  pr: 
being  printed,  while  tbe  tmst  cUasa  « 
ten.  Subeequentiy  a  iw^tton  dnA tiHtthti 
was  executed  by  the  fiatbw  aiil  som,  nl  "in 
portion  now  claimed  by  plaiutiff  wai  set  €5  *; 
defendant,  as  trustee  for  lil*  beo'Sier-  ts  hH 
on  the  truBts  set  forth  iii  the  prerioiu  de«L 
latOT  the  fathw  cooveyed  10  plsmiff  diii  r-t- ! 
tion,  subject  to  the  life  interest  of  hit  b^- 
minded  son.  Bdd.  ihit  the  deed  did  not  f  ^■ 
defendaot  a  benendal  interest  on  lii>  linftit'i 
death,  but  that  the  propoly  thai  yuuA  '■ 
plaintiff  as  the  fatiier's  grantee.— Bkliirit ' 
Orocker^Snp.)  20  N.  Y.  8:954. 

3.  Where  a  ptfwm  tfves  a  dwA  to  wAe  | 
for  a  certain  sum,  with  dlieetioiis  sad  vola  t: 
agresDMnt  that  an«>  her  death  ■»  moA  «f  t' 
sum  as  may  be  necessary  shall  he  opaus  '^ 
faneial  expense^  indonng  a  borisl  plot,  ai  1 
suitable  headstone,  a  valid  trust  is  crested,  ui 
the  executrix  of  the  estate  of  such  penn  ii  ^ 
chiugeable  wltli  tbe  sums  so  enMnded  bf  e* 
trustee,  but  she  is  liable  for  toe  onKQetdes . 
balance  to  which  the  trustee  makes  do  dab. 
and  which  he  Is  willing  tojtar  over  to  tbe  oa'-r  I 
—In  te  Conklin's  Estate.  20N.  Y.  &  %  SCe^ 
Sur.  176;  In  re  Leddy,  Id. 

8.  A  devise  *in  trust  for  my  graaddiiptiT 
N..  to  be  oied  especUOr  for  her  beiefit'  ^ 
within  1  Bev.  St  p.  7^  i  40, 
lands  shall  be  devised  "directly  to  tlie  pmx  i 
whom  the  right  to  the  posMssion  and  i>Rt-| 
shall  be  Intended  to  be  invested,"  and.  if  if^- 
to  one  in  trust  for  another,  "no  estate  a  c^^: 
est,  legal  or  equitable,  shall  vest  ia  the  tRfit> 
— Bamsay  t.  De  Remer,  (Snp.)  20  N.  T.  S.  1£ 

4.  In  an  action  to  have  declared  that 
fondant  held  certain  land  in  trust  for  the  jv: 
benefit  of  himself  and  H..  plain tifTa  testator, :; 
appeared  that  a  few  years  afto-  defendint  kJ^ 
purchased  the  proper^  he  executed  t  v>^J- 
attorney  to  H.^s  law  partner,  aotboriang  x~ 
to  sell  the  land,  and  at  the  eaiDe  thoe  rre'-  ■ 
letter  to  tlie  attorney,  stating  d»t  «si»*>' 
was  realised  fnnn  the  sale  woaM  behne  n  r. 
and  defendant  Jointly.    After  H.'a  decesK  i> 
other  pm»er  was  found  in  defendaat'a  u: 
wriUnft  giving  the  description  of  tbe  pnf«' 
a*  It  was  in  the  deed,  and  stotisg  that  tbe  ^ 
says  "nothing  about  onr  lieing  entified  to?' 
tnuMs."    Defendant  also  wrote  H.  and  w 
various  letters  about  the  property  in  qoci^ 
and  taxes  thereon,  and  also  a  letter  to  t  tm-' 
on  the  land,  in  which  he  said,  "Altbonfb  > 
tide  of  th«  ^ole  prtq^erty  la  In  m&  thev  a 
other  party  who  has  an  Intereet"  BtU,  w- 
the  evidence  was  snffident  to  estsUi^  >  ^ 
laration  of  trust,  as  the  statute  fl^m  1 
822)  provides  mar  be  done  ijj  the  writov  ' 
any  Mrty  declaring  sncfa  trast— Hatow ' 
Tan  ^MtM.  (Bsv720  N.  Y.  &  7BL 
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ability  of  trustee — iDTestments. 

5.  A  tmHtee  is  peraonaUf  liable  for  tmst 
iida  Invested  in  personal  Becnrlties.  —  In  ra 
auTolt'a  Estate,  ^  N.  Y.  8. 11^  2  Con.  8v. 
8;  In  re  Mansfield.  Id. 

Q.  Thoagh  a  trustee  mar  Inrest  trust  funds 
second  mortgages,  he  Is  bound  to  use  great 
re  in  ao  doing;  and  where  he  allows  a  first 
ortgage  belonging  to  the  estate  to  be  paid,  and 
Inresta  fhe  proceeds  in  a  second  mortgage  on 
e  same  property,  already  Incumbered  to  nearir 
*  full  Talue,  he  Lb  giiUty  of  a  breach  of  trust, 
id  is  liable  for  any  loss  th^eon.— In  re  Blan- 
>lt*a  Sstate,  20  N.  Y.  S.  110,  2  Con.  Bur.  458; 
t  re  Mansfield,  Id. 

7.  A  tmstee  is  not  UaUe  fw  anj  Iom  ails- 
19  from  tlie  depredation  in  Talue  of  vropertr 
1  wUcfa  he  Las  loaned  part  of  the  trust  fnnds. 
hen  such  depredation  u  caused  b7  a  financial 
mtc— In  re  Blanvelt's  Butate,  20  N.  Y.  S. 
19,  2  Con.  Sur.  4S8;  In  re  Mansfield,  Id. 

*oireTB  of  trustee. 

S.  Where  a  trustee  was  sued  for  an  acconnt- 
ig,  and  an  account  was  decreed,  with  costs,  and 
reference  ordered  to  report  whether  plaintifrs' 
osts  sbonld  be  paid  ont  of  the  trust  estate,  or 
T  the  trustee  personally,  be  cannot,  pending  the 
eference.  retain  ont  of  the  trust  estate  Ihe  fees 
aid  to  his  counsel  in  the  action,  as  such  course, 
f  allowed,  would  forestall  the  referee's  dedsioii. 
-<]^omez  T.  Gomes.  (Sup.)  20  M.  Y.  8.  OOL 

Kiglits  of  beneficiary. 

9.  If  money  comes  into  the  hands  of  a  per- 
toR  IIS  a  trust  fiuid,  and  is  placed  by  him,  to- 
crthcr  with  other  sums,  to  his  own  credit  in  a 
buk,  and  he  £es  insolTent,  leaving  a  larger 
*-'.m  than  the  amount  of  the  trust  fund  to  nls 
credit,  the  cestui  <]ue  trust  can  follow  the  trust 
fnnd  into  the  mon^  left  on  deposit,  and  recover 
>be  amount  thereof  as  against  the  personal  xeth 
meiitatiTes  of  the  trustees.— In  re  Greene*s 
rate.  20  N.  Y.  S.  04,  2  Con.  Sur.  IGti. 

10.  Testator  directed  that  a  specified  sum 
be  inrested  fn  certain  securitjea,  and  that  the 
income  be  pidd  to  his  daughter  for  her  support 
dorlnj  life.  Hdd  that,  though  the  fnnd  ms 
not  iUTested  as  Erected,  the  daugbtor  ii  en- 
titled to  reoelTe  fmn  the  trustee  the  amount 
which  the  fond,  it  Invested  aa  Erected,  would 
Iiare  prodnccd.— In  re  Lasak*!  Bitat&  20  N.  Y. 
8. 74,  2  Oon.  Bur.  880. 

TJndue  Infloenoe. 

See  "Wnis^"  8-0. 

United  States. 

CLtims  against,  sec  "Claims  against  United 
Statee."*^ 

TTsase. 

See  "Custom  and  Usage." 


TTse  and  Occapatlon. 

Bet  "EJectmenL" 


Vaoatton. 

Of  judgment,  see  "Judgment,"  13-16. 
Of  street  assessment,  see  **Hanlc^  Oozpa» 
tiom,**  20^  28.  — IT- 

Variance. 

Between  Indictment  for  larceny  and  proof,  see 
"Larceny,**  8,  4. 

VSNBOB  AND  PUBOHASEB. 

See.  also.  "CoTenants;'*  "Bxehange  of  Pro 
"£^udulent  OonTeyanees;**  "Sale;" 
Performance.** 

Aotion  for  prloe. 

1.  In  an  action  to  recover  the  balance  of 
the  purchase  price  at  land,  it  -appeared  that 

Slaintlff  acquired  the  land  or  deVise  from  her 
atfaer;  that,  while  she  was  a  minor,  her  fa- 
ther's executor  mortgaged  the  land  to  pay  the 
debts  at  the  estate,  or  order  of  the  surrogate 
court,  miuie  In  proceedings  to  which  she  was  not 
a  partT.  Her  guardian  paid  interest  on  the 
mor^mre,  the  (barges  for  which  were  allowed 
by  bar  in  settlement  wltli  him  aftw  she  became 
of  age.  Thereafter  she  paid  the  interest  on  it, 
and  her  deed  to  defendant  was  made  subject  to 
the  mortgage,  which  he  assumed  and  paid  fls 
the  balance  of  the  purchase  price  of  the  land. 
SM,  that  plaintiff  was  estopped  to  deny  the 
Talidlty  of  the  mortgage,  and  that  the  payment 
thereof  by  defendant  discharged  the  debt  for 
the  land.— Haussauer  t.  Tern%  (Sup.)  20  N.  Y. 
8.  337;  Same  t.  Young,  Id.  380. 
 Fraudulent  representationa  of  ven- 
dor. 

S.  A  itot  owner  sold  lota  on  oral  representa- 
tions that  all  the  lots  in  the  plat  should  be  sold 
subject  to  certidn  reetricttons  as  to  bulling  and 
uses,  which  restrictions  were  set  forth  in  the 
contracts  and  deeds  for  each  lot  sold.  Srld,  that 
a  subpurchaser,  whose  deed  contained  these  re- 
strictions, and  who  was  repeatedly  told  by  the 
plat  owner's  agent  that  the  restrictions  oorered 
the  whole  tract,  must  be  taken  to  have  pui^ 
chased  in  reliance  on  such  representations.— 
Knapp  T.  Hall,  (Sup.)  20  N.  Y.  S.  42. 

3.  Where  the  purchaser  of  property  for  ST,- 
000  reserves  the  right  to  name  the  counderanon 
thereof  in  the  conyeyance  to  herself,  and  accord- 
ingly states  such  consideration  therein  to  have 
been  $12,000,  and  a  few  weeks  afterwards, 
throngh  her  agents,  In  selling  the  property,  false- 
ly exaggerates  tbe  cousideratiou  paid  by  her, 
Rucfa  exaggeration  is  a  good  defense  to  an  action 
to  foreclose  a  mortgage  taken  by  her  on  the  prop- 
vrtj  so  sold,  for  part  of  the  purchase  price,  and, 
where  the  amoent  of  the  exaggeration  exceeds 
the  debt  seenred,  the  mortgue  is  tfao^y  di^ 
charged.— Falrcbild  t.  McMshon.  (Sup.)  20  N. 
Y.  S.  31. 

Bona  fide  puroliaser. 

4.  A  plat  owner  sold  lots  on  oral  representa- 
tiona that  all  the  lots  in  the  plat  should  be  BtAA 
subject  to  certain  restrictions  as  to  building  and 
uses,  iridch  restrictions  were  set  forth  in  the 
contracts  and  deeds  for  each  lot  sold.  He  re- 
served two  tots,  but  did  not  distinctly  state  their 
exemption  from  sudi  restrictions,  and  hU  agent 


Digitized  by  Google 


1078 


stated.  In  hia  preseooe,  tbaX  flu  restrictions  cov- 
ered the  irtiole  trftct.  BM,  that  a  sabseqnent 
parchaser  of  these  tiro  lots,  od  tiie  plat  owner's 
assnrance  that  ther  were  anaffected  by  these 
restrictioiiB,  who  Sad  actaal  knowled^  that 
ereiT  other  lot  had  been  sold  subject  to  them, 
and  had  made  some  inquiries,  took  frith  notice 
of  the  existence  of  such  eqnltlea.  —  Knanp  t. 
Han.  (Sup.)  20  N.  Y.  a.  42. 

Venue. 

Ju  crimiDal  caa^  sea  "Criminal  Law,"  8,  ^ 

VmrXTBI  IN  ULVIL  OASES. 

Change  of  venue. 

An  order  changing  the  place  of  trial  will 
□ot  be  disturbed  on  appeal  where  It  ^om  not 
appear  that  the  ^leclal  term  abused  ita  dlacre- 
tion  in  making  tt  — St.  lAwrenee  Wholesale 
Orooexr  Co.  t.  Hobaon,  (Sop.)  20  N.  Y.  &  908. 

Verdict. 

Coercinv  by  refusal  to  discharge  jmr,  aee 

*Triaf"  21. 
Directing  rerdict,  see  "Trial,"  20. 

Veto. 

Power  of  mayor  to  ezerdH^  aee  'Vnnldpal 
Corporations,"  1,  2. 

Vidons  ATrimftli. 

See  **Ajilmala." 

Vmavett. 

See  "Monldpal  Oozporationi,*'  17,  J& 

Voten. 

See  *^ectlonB  and  Totera." 

Waiver. 

Of  objeeriona,  to  amendment  of  pleadlncs,  aee 

♦"Pleading."  20. 

 to  tfeuungs,  aee  "Pleading,"  26. 

Of  proof  of  loss,  see  "Insurance"  16. 

Of  protest  and  notice,  see  'Negotiable  Instni- 

ments,"  9. 

WATER  OOMFAmES. 

ITu  of  liighwsys  fbr  pipes. 

1.  The  laying  of  pipes  and  hydrants,  as  au- 
thorized by  Laws  1^,  c.  566,  §82.  by  a  private 
corporation,  in  the  highways  of  an  muucori>o- 
rated  village  of  600  Inhabitauts,  for  the  purpose 
of  suppMug  the  inhabitanta  with  water,  aU  of 
the  inhabitanta  being  entitled  to  the  use  thereof 
on  the  payment  of  a  reasonable  -rate,  is  for  a 

EnWlc  xiBe,  even  though  no  contract  Ib  or  conid 
e  made  with  the  munldpality  to  supply  it  with 
water,  and  the  highways  may  be  so  uaed  on 
obtaining  a  permit  from  the  Tillage,  as  prorided 

gr  section  80.— Wit(dier  t.  Holland  Waterworka 
0.,  (Sup.)  20  N.  Y.  S.  660. 


3.  The  fact  that  the  Tillage  la  ini]nr«r^- 
rated,  and  no  eontnet  can  be  made  with  it  x- 
supply  it  with  water,  and  tiiat  the  comtaiiT 
cannot,  therefore,  exercise  the  right  of  emicFrt 
domain.  Is  Immaterial,  since  the  right  to  n  uv 
the  highways  Is  not  based  on  the  right  to  c^a- 
denm  property,  but  on  the  doctrine  apjdicaMi 
to  the  use  of  urban  highways  for  snch 
poses.— Etcher  t.  Holland  Waterworics  U, 
(Snp.)  20  N.  T.  S.  66a 

WATERS  ANB  WATER 
COUBSES. 

Obstraotlon  of  water  oonne  by  faigb- 
way  oommissioner. 

Where  It  is  neceesaiy  for  a  comaunioQ- 
er  of  bis^waya,  in  the  discharge  of  bis  pobli: 
duty,  to  shot  off  the  water  from  a  mill  in  order 
to  repair  a  culvert  fcrming  part  of  an  artifiail 
water  course  or  ttdlrace,  passing  onder  a  pub- 
lic street,  and  the  repairs  are  proeecotAl 
with  diligence  and  reasonable  care,  tlw  com> 
misaloner  is  not  liable  for  damages  for  the  ba 
of  power  to  the  mill  pending  snch  repairs.— 
Kerr  r.  Jballn,  (SapJ  io  N.  Y.  8.  SSa 


Ways. 

See  "Basements." 

WHARVES. 

Power  of  dock  department — BstoUbH- 
Ing  oflbl  dump. 

The  power  of  a  deck  department  of  i 
dty  to  set  aside,  at  the  request  of  the  health  de- 
partment, a  pier  to  be  need  for  an  offal  dsinh 
cannot  be  interred  from  the  ftct  that,  withoni 
such  pier,  the  health  department  would  be  vi- 
able to  discbarge  its  dntfes  as  to  the  remOTal  of 
offal,  in  cases  where  a  oulsanee  would  thai  be 
created  reanlring  In  apedal  Ininxr  to  indirid- 
nals;  bat  the  power  most  be  coof erred  bj  a- 

S«88  lentaUtlTe  authority.— Oonidl  T.  Uty  of 
ew  Y^  (Sop.)  20  N.  Y.  S.  814. 


Bee  *<]>(nrar.** 


Widow. 


WUXS. 


See,  also,  "CSiarities;"   "Descent  and  Distribo- 

tiou;"  ''Bzecniors  and  Administrators." 
Conversion  of  realty  Into  paraonalty,  aee  **Cofr 

version." 

Devise  in  lien  of  dower,  see  "Dower." 

 in  lieu  of  husband's  tl^t^  aee  *?>eaeait 

and  DistributiiHi."  1. 

 to  charitable  Lnstitatini,  aee  "Cbaritiea." 

Domicile  of  testator,  see  "Domicile. " 

Law  governing  foreign  wiQs,  see  ^'Conflict  of 

lAwa*"  2. 

Capacity  to  make. 

1.  A  finding  that  a  decedent  waa  of  na- 
sonnd  mind  when  his  will  was  executed  will  not 
be  disturbed  on  appeal  where  it  is  nn^sputcd 
that  decedent,  who  was  over  82  years  dd,  had 
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■  Bomo  time  before  the  date  of  fhe  Inatrnroent 
en  ill  of  an  IncnraUe  dlseosfe  and  that  his 
ysiciaa  hod  ceased  to  treat  mm,  because  he 
did  do  notUns  to  arrest  the  nrogreBS  of  the 
lease,  and  there  is  eridence,  though  confllct- 
that  on  the  day  the  instrament  was  signed 
ceased  was  Jjing  helpless  on  Iiis  bed,  with 
nd  BO  impairecl  as  to  be  nnable  to  carry  on 
QTersaUon.  or  to  compreJiend  auestltnis  put  to 
m.-In  rpMcGarthr's  Will,  (Sop.)  20  N.  T. 
oSl. 

2.  A  drunkard,  even  if  at  the  time  under  the 
aui'nco  of  liquor,  may  make  a  valid  will,  if 
'  comprehends  the  nature,  extent,  and  dispori- 
m  of  his  estate,  bis  relationB  to  those  who 
iTe  or  might  have  a  daim  on  his  bounty,  and 
froe  from  undue  inflnenceu  fraud,  or  coerdon. 
In  re  Baca's  Wm,  20  N.  Y.  S.  91,  2  Con.  Sur. 
3. 

ndue  inflnoBoe. 

9.  It  is  to  be  presumed  that  a  testator,  be- 
g  of  Bonnd  mind  and  free  ToUtion.  will,  in 
>nera],  bestow  his  goods  on  bis  next  of  kin, 
id  will  not  diahiherlt  bis  bdr;  and  a  change  of 
vtamentary  intention,  however  sadden,  wbere- 
y  the  inheritance  Is  given  to  the  heir,  is  not 
upicioas,  when  the  cnange  follows  reconcilia- 
on  after  eatranBement.— -In  re  Green's  Will, 
Jnrr.)  20  N.  Y.  8.  588:  In  re  Barnes,  Id. 

4.  An  babltoal  dmnkard,  who  had  been  so 
rand  by  a  jui7  and  twice  confined  in  a  state 
nlnm  for  the  insane  on  that  account,  made  Ms 
ml  in  favor  of  a  nephew,  who  was  a  lawyer, 
nd  who,  at  testator's  request,  drew  it  for  him. 
Ater  he  made  a  second  will,  in  favor  of  other 
oembera  of  his  fiimily  who  had  made  a  home 
or  him,  but,  beaming  Impatient  of  home  re- 
traint,  he  1^  them  to  resume  hia  drunken 
labits,  wbidi  resulted  In  his  detention  in  a 
rorkhonse.  On  discbarge  be  went  to  his  neph- 
iw'a,  -n-ho  took  him  In,  and  the  following  day 
»  duly  executed  his  wHl,  drafted,  as  before,  by 
he  nephew,  making  him  sole  legatee.  The  wit- 
lesses  to  the  will  deposed  to  testator  bdng  sober 
ind  rational  at  the  time,  and,  although  It  was 
mt  md  over  to  him,  the  evidence  suffidcntly 
uRtifii-d  the  belief  that  he  knew  its  conrents, 
md  Ull  Us  death,  2 1/2  years  later,  testator's 
IrcUrations  showed  that  it  conformed  to  his 
'^lies,  and  his  gratitude  for  Ids  nephew's  klnd- 
'"ss.  add,  that  th(»  presurnDtion  of  undue  in- 
Inence.  by  reason  of  the  nephew's  drafting  this 
Bst  ^Till,  was  removed.— In  re  Beed's  Will,  20 

y.  S.  91,  2  Con.  Sur.  403. 

5.  Testator,  vhen  more  than  72  years  olA 
uid  rny  f^UK  executed  a  will  of  all  his  prop- 
^!  tu  teror  ox  proi-onent,  a  straajter  in  tuood. 
Ponr  years  previously  testator  showed  such 
mtrntal  weakness  as  disqualified  him  as  a  v:\t- 
nesg  hi  a  legal  proceeding.  Testator  had  for- 
HTly  made  a  will  in  favor  of  iiia  wife,  for 
vliom  he  bad  always  shown  great  afEection,  and 

niece.  He  had  never  disagreed  with  either 
of  tbem,  and  no  cause  for  changing  his  will  ap- 
peared, nor  had  he  expressed  any  Intention  of 
'•hanging  it.  The  execution  of  the  will  in  favor 
w  proponent  was  superintended  by  proponent, 
who  occupied  very  dose,  confidential  relations 
to  testator,  and  it  recited  that  it  was  to  reward 
proponent  for  Us  services,  but  there  was  no 
proof  of  unj  Msrices.  ffeM,  that  mdb.  wQl  was 
noeored  by  undue  Influence. — In  re  Monroe's 


WIU,  20  N.  Y.  S.  82,  2  Con.  Sor.  395;  In  i» 
Grennell,  Id. 

0.  Testa'bix'a  will  made  In  favor  of  her  hw* 
band  was  prepared  in  contemplation  of  mar- 
riage, and  executed  immediately  after  It  In 
the  contest  of  the  will  by  the  brothers  and  iri»> 
ten  of  testatrix  it  appeared  that  testatrix  was 
somewhat  childish  In  her  ways  and  tastes,  and 
of  rather  undeveloped  mind;  that  she  had  been 
practically  abandoned  by  her  relatives,  and  was 
living  in  seclusion  in  a  boarding  house  at  the 
time  ahe  married  proponent,  who  had  provided 
for  her  a  home;  that  he  had  entertained  the 
idea  of  marrying  her  before  he  knew  she  bad 
any  property,  bnt  bad  not  done  so  for  fear  he 
could  not  support  her ;  that  he  had  made  bis  own 
will  in  her  favor,  and  it  was  shown  that  the  at- 
torney who  prepared  testatrix's  vrill  did  so  un- 
der her  instructions,  the  husband  having  noth- 
ing to  do  with  it.  Held,  that  there  was  no  evi- 
dene©  that  fraud,  coercion,  or  undue  influence 
was  brought  to  bear  on  testatrix  in  the  disposal 
of  her  property.— In  re  Ross'  Will,  (Sw.)  »)  N. 
Y.  S.  teO:  White  V.  Ross,  Id. 

7.  Testator,  a  single  man,  shortly  before  his 
death,  and  while  very  iil,  was  visited  by  bis  rfs- 
ter,  from  whom  be  had  become  estranged. 
While  in  full  posseerion  of  his  mental  fftcnltles, 
he  dictated  to  her  lawyer,  in  her  absence,  and 
executed,  a  will,  whereby  he  left  the  major  per* 
tion  of  his  property  to  her,  revoking  a  will  mode 
prt-viouBly,  when  he  was  in  better  health,  in 
wblch  his  cousins,  to  whom  he  was  greatly  at- 
toched,  were  his  sole  beneficiaries,  "xcept  that, 
he  left  a  small  sum  of  money  to  bis  sister.  Dis- 
interested witnesses  testified  that  testator  ap- 
peared to  have  reeained  bis  love  Tor  his  sitttor, 
and  to  appreciate  her  attentions.  Held  tl>at,  it 
not  appearing  that  testator  was  unduly  infln- 
enced,  the  later  will  should  be  probated.— In  re 
Green's  WUl,  (Snir.)  20  N.  Y.  S.  GS8;  In  i« 
Barnes,  Id. 

 Evidence. 

H.  On  the  question  of  whether  testator's  sis- 
ter unduly  Influenced  him  to  revoke  a  previous 
will  and  leave  his  property  to  her,  his  declara- 
tions, made  a  few  dhys  after  executing  the  later 
will,  that  bis  sister  was  kind  to  him  and  fiUth- 
fnl  to  him  daring  his  riekness,  are  admissible, 
as  showing  the  state  of  mind  under  which  the 
last  will  was  made. — In  re  Green's  Will,  (Snrr.) 
20  N.  Y.  S.  538:  In  re  Barnes,  Id. 

b.  Where  testatrix's  will  made  in  favor  of 
her  husband  was  prepared  in  contemplation  of 
marriage,  and  executed  iinmediately  after  it, 
letters  written  by  her  after  marriage  were  ad- 
QUHsibl'e  in  evidence  to  show,  that  there  had 
been  no  change  in  her  oondition  of  mind.— In  re 
Ross'  Will,  ^up.)  20  N.  Y.  S.  S20;  White  t. 
Ross,  Id. 

Validity — Interlineation. 

10.  'Where  a  will  is  altered  after  executloii 
by  interlineation  ot  erasure,  if  the  original  lan- 
guage can  be  ascertained,  the  wiU  may  be  ad- 
mitted to  probate  and  its  prorlalonB  carried  out, 
in  disregard  of  the  alterations.— In  re  Wilcox's 
Will,  (Surr.)  20  N.  Y.  S.  131. 

Bevocation. 

11.  Decedent  filled  ont  and  execnted  two 
blank  forms  of  a  will,  bnt  neither  was  dated. 
One  purported  to  dispose  of  money,  and  else 
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■pedfic  articleB,  while  the  other  dlipowd  of 

Secific  articleB  only,  and  none  of  the  satne  ar- 
iles  were  meDtloned  in  both.  Both  Instra* 
fflenta  contained  in  the  printed  portion  a  clause 
nr<^iDg  all  former  wUis.  1^  011I7  snrrlTlng 
witness  testified  that  one  faistmnient  was  exe- 
cuted  several  months  before  the  other,  and  be- 
fore executing  the  second  testatrix  said  to  her: 
"2  hare  cfaaoKed  my  will.  I  have  added  to  It. 
*  *  *  This  la  another  part  of  my  wlil,— an 
addition.  I  have  some  other  things  to  will 
awaj*."  It  also  appeared  that  after  executing 
one  of  the  instruments  decedent  received  from 
a  slater  some  articles  of  household  furniture. 
Betd,  that  the  revolEing  clauses  should  be  Ig- 
noreOt  and  the  instrument  in  which  legacies  of 
monejr  were  made  should  be  admitted  to  pro- 
bate as  deoedent's  will,  and  the  other  as  a  codi- 
cU  thereto.— In  n  Pordy's  Will,  (Sorr.)  20  N. 
T.  a  807. 

Prolnte— Attestation. 

IS.  Oode  avil  Proc  I  2020,  provides  that,  tf 
an  of  the  subscribing  witnesses  to  a  written  will 
are,  or  If  a  snbsoritnng  witness  whose  testimony 
is  required  Is,  dotd,  the  win  may  be  established 
on  proof  of  the  handwriting  of  the  testator,  and 
of  the  subscribing  witnesses,  and  of  snch  other 
circumstances  as  would  be  sufficient  to  prove 
the  will  on  trial  of  an  action.  EM,  that  where 
the  handwriting  of  a  deceased  witnew  la  proven, 
and  timt  the  deceased  witness  wrote  the  name 
of  testatrix,  who  signed  by  h^  mark,  and  the 
surviving  witness  testifies  that  he  saw  testatrix 
take  the  pen  in  her  hand,  and  "sit  down  to  the 
table  and  put  the  pen  upon  the  paper,"  the  exe- 
cntion  of  the  will  is  sufficiently  shown. — In  re 
Kane^s  Will.  20  N.  T.  S.  12S.  2  Con.  Snr.  248. 

18.  A.  witness  to  a  will  offered  for  probate, 
which  had  been  executed  10  years  before,  nad  but 
a  vague  recollection  of  the  drcumstanoes  attend- 
ing the  execution,  but  was  of  the  impression  that 
it  was  not  signed  by  the  testator  in  the  presence 
<nE  himself  and  the  other  witnesses,  and  tiiat  he 
did  not  observe  the  signature.  It  appeared  that 
this  witness  had  writtw  the  date  unmediately 
above  the  place  for  testator's  dguatnte,  and 
oonid  not  have  fiUled  to  observe  its  absence  at 
the  time.  The  other  witness  testified  explicitly 
that  the  testator  signed  the  will  in  the  presence 
of  both  of  them  as  witnesses.  Sdd,  that  probate 
of  the  will  would  be  allowed.— In  re  Boardman's 
Wm,  (Snrr.)20N.  T.  8.6a 

 PabUoation. 

14.  Tt«  decree  of  the  aurroftate  denying  pro- 
bate of  a  will  on  the  ground  that  the  evidence 
was  insnfficient  to  show  due  publication  there- 
of by  testator,  a  deaf  and  dumb  man,  as  his 
will,  or  that  he  requested  the  witnesses  to  at- 
tach their  names  as  subscribing  witnesses,  be- 
ing reversed  on  the  ground  that  the  evidence 
did  show  such  facts,  the  qnestionB  of  fact  will 
be  submitted  to  a  jury,  as  provided  In  such  case 
^  Code  CivQ  Proc  S  25S8.— In  re  Perego's 
Will.  (Sup.)  20  N.  Y.  S.  394. 

15.  2  Rev,  St,  p.  63,  (8th  Ed.)  n.  2647,  {  40, 
providing  for  the  execution  and  publication  of  a 
will,  requires  that  "the  testator  shall,  at  the 
time"  of  executing  the  will,  "declare  the  instru- 
ment, as  subscribed  and  acknowledged  by  him, 
to  be  hi*  last  will  and  testament,"  and  there 
shall  be  at  least  two  atteatins  wltnesae&  each 
<rf  whom  shall  sign  his  name  as  such  "si  Hhe 


request  of  testator."  Bdd,  that  the  pnbBea:^^ 
of  a  will  is  sufficiently  established  where  it  rp- 
pears  that  testatrix  acknowledged  to  the 
nesses  that  she  had  heard  the  will  restd,  and  i: 
was  signed  by  the  attesting  witnesses  in  tefu- 
trix's  presence,  though  at  the  reqnest  of  ^ 
scrivener.— In  re  Kane's  WIU,  20  If.  T.  &  123. 
2  Con.  Sw.  248. 

 Setting  aside. 

16.  Where  the  application  in  a  pneee&g 
under  Code  GivU  Proc.  f  2481,  snbd.  d.  to  vc 
aside  a  decree  establiriiing  a  will,  is  made  m 
the  ground  that  a  iaXer  will  has  been  diacomtd, 
and  the  facts  estabUshed  are  deemed  suffiaoB 
to  justify  it,  an  order  should  be  made  aettiiif 
aside  the  decree,  provided  the  later  wfflis  ad- 
mitted to  probate.— In  re  Hamilton's  WDl.  30 
N.  T.  S.  73,  2  Con.  Sur.  268. 

17.  Code  Civil  Proc.  |  24ai,  snbd.  01,  prorida 
that  a  surrogate  has  power  to  oi»en,  racate,  or 
set  asdde  a  decree  or  former  order  of  his  coon 
for  fraud,  newly-discovered  evidence,  or  other 
sufficient  cause,  and  that  this  power  must  be 
exerdsed  only  m  a  Uke  case,  and  in  the  mat 
manner,  as  a  conrt  of  general  jurisdiction  eza> 
dsM  the  same  power.  EM,  that  an  appKcatitt 
to  set  adde  a  decree  probating  a  wfll  of  "p^ 
Bonal  and  real  property"  must  be  made  nnifcr 
said  section,  ana  not  under  seetitm  2647,  niudi 
provides  for  setting  amde  a  decree  TCjofaating  t 
will  of  "personal  property."- Iii  re  uandhon'i 
Wm,  20  N.  T.  S.  73,  2Con.  Snr.  268. 

Contest. 

18-  The  dtatlon  In  a  prooeedins  under  Code 
aril  Proc.  I  2481,  subd.  6.  to  set  asMe  a  de- 
cree establishing  a  will,  should  be  directed  to 
the  hdrs  at  law  and  next  of  kin  who  were  dt«d 
to  attend  tixe  probate,  and  the  legnteea,  If  anr. 
who  do  not  belong  to  dUier  data,  and  wemBot 
required  to  be  <Aed.— Li  re  Hamilton's  "WIO, 
2077.  Y.  S.  73.  2  Con.  Snr.  268. 

19.  In  controverries  as  to  dne  execution  of  a 
will,  it  is  proper  to  make  an  Inspection  of  the 
document  itself.— In  re  Boardman's  Wm,  (Sorr.) 
20  N.  T.  S.  60. 

 Settlement  by  benefloiaziea. 

•0.  The  beneficiaries  nnder  a  will  mar  Ir 
nore  its  provisions  and  settle  th^r  riglits  br 
agreement,  and  the  trustee  of  the  property  will 
be  compelled  to  execute  such  settlement, — Cnth- 
bert  V.  Chauvet,  (Sup.)  20  N.  Y.  8.  336L 

Constraotlon. 

21.  A  legacy  to  Thaddena  J.  Boyd,  "jwv- 
rided  he  will  write  his  name,  in  all  future  tune. 
T.  Jackson  Boyd,"  is  not  void  for  nnoertainty. 
as  being  dependent  on  the  whim  or  easriee  of 
the  legatee,  but  it  vests  subject  to  be  defeated 
by  breach  of  the  condition. — In  ra  Jackson's 
WiU.  (Surr.)  20  N.  Y.  S.  380. 

3a.  A  prorislon  in  a  will  that  all  of  teslntot'i 
property  remaining  after  paying  his  dAts  sImsU 
be  expended  for  a  monument  mt  his  grare  fai  M 
be  constmed  wldi  reference  to  tfas  dreamstsncM 
and  station  In  life  of  testator,  and  only  a  tvasoa- 
able  portion  of  his  estate  dionld  be  expcBded 
thereunder.— In  re  Boardman's  Will.  (Smr.)  S> 
N.  T.  S.  60. 

 Uncerttin  benefloiarles. 

88.  A  bequest  to  "my  ezseiitor%  to  be  et- 
^tended      uem  for  bensvolent  ana  dmritaUt 
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TposM,  M  th^  or  the  sorrlTor  of  tliem  ihall, 
their  or  hifl  good  jad«meat,  deem  wise  or 
at  for  the  promotion  of  ChriBtiaiiltj'  and  the 
^are  of  mankiDd  in  the  world."  la  toU  for 
icerCaintT  ai  to  the  benefidaries.— lo  M  Jaot 
n'm  Win,  (Surr.)  20  N.  T.  S.  380. 

a*.  A.  proTiiion  in  a  wffl  lhat  all  of  tertattn'a 
operty  remaining  aftar  paying  hia  debts  ahoald 
!  expended  for  a  momuiHiit  at  his  grare,  is  not 
dd  on  flu  craond  that  there  to  no  aacertainod 
tiKpc^ujg-Ui  re  Boardmaa'a  TPHI.  OSwi.)  20 

—  TTncertalnty  of  beqaest. 

85.  JL  danae  In  a  wOl  that,  should  any  Ian- 
«  "be  dlBMtiafled  with  any  gift  herein  made, 
mh.  In  that  caseL  aaid  gih  shall  be  whoUy 
ithhdd,"  Is  Toid  for  want  of  certain^.— In  re 
aekeon'e  Will.  (Snzr.)  20  N.  T.  &  880. 

96.  A  wm  diTlded  testator's  real  estate  Into 
oar  parts,  and  gave  eatii  part,  respeetiTdy,  to 
ne  of  foor  dau^tera  for  her  life,  and  at  her 
leath  to  her  'Oawfol  lam^"  and,  **txx  want  <»r 
a  defanlt  of  sndi  Issoe,"  fiien  to  all  testator's 
•randcfaildren  then  UTtng.  To  a  fifth  danfl^iter* 
rho  was  excluded  from  any  share  In  the  realtr, 
here  was  a  beqneet  of  a  nnall  stun  of  money,  in 
vfaich  she  was  deeeribed,  not  as  a  dau^ter,  bat 
m  the  wife  of  B."  Held,  that  br  the  woM 
Issue''  testator  meant  "descendants,*^  not  "chll- 
Iren,"  oidr:  Us  intmtlon  being  to  give  the  share 
of  me  TCU^  which  was  aroortloned  to  each 
daagfater  for  her  lllto  to  her  MUpring,  immediate 
or  remote,  and  not  to  Hm  descoMants  of 
dao^ter  exdnded.— Simr  t.  Brawn,  (Biq^)  20 

 Description  of  property. 

27.  A  beqpest  of  all  debts,  dues,  and  de- 
mands held  by  testatrix  a«ainst  the  executor 
and  his  wife  does  not  indnoe  a  bond  and  mort- 
gage given  by  them,  and  owned  by  testatrix  at 
her  death,  where  it  appears  that  the  executor 
and  his  wife  were  indebted  to  testatrix  on  other 
accounts  i  that  testatrix  knew  that  a  third  per- 
son, who  had  purchased  the  mortgaged  premises 
from  the  executor,  had  assumed  payment  of  the 
mortgage,  and  had  retained  out  of  the  purchase 
price  a  sum  equal  to  It;  that  her  estate  was 
RDall:  and  that  the  diief  object  of  her  bounty 
was  her  otHj  child,  a  eon  22  years  old,  whom 
•he  had  so  posdbn  reason  to  deprire  of  iho 
boaA  and  mortgage,  amounting  to  one  fourth  of 
her  estate,  In  favor  of  the  executor  and  his  wife, 
who  were  strangers  to  her,  and  had  no  dalms 
on  her  bounty.— In  re  Dwight's  Estate,  (Sup.) 
20  N.  Y.  S.         In  re  I^e,  Id. 

36.  Testatrix  bequeathed  certain  legades,  to 
be  paid  ont  «C  "the  money  of  my  husband'a  es- 
tate now  beltmgtng  to  me,"  and  then  bequeathed 
"the  reddue  of  said  money"  to  others.  Teeta- 
trix's  husband  had  died  10  months  before,  lear- 
Ids  all  his  proper^,  real  and  personal,  to  his 
widow.  The  estate  consisted  of  money  In  bank, 
notes  due  him,  goods  and  chattels,  and  a  farm, 
the  personalty  b^^  In  the  hands  of  the  hus- 
banf  s  executor.  Eiad  that,  as  testatrix  would 
have  recelred  her  husband's  personalty  as  money, 
the  proceeds  of  all  the  personalty  passed  under 
the  erproeslon  "monc^"  to  the  legatees,  bnt  that 
the  nil  estate  did  not  pus  thermmder.— Sweet 
T.  BnnetU  (fiap.)  SO  N.  X.  &  24. 


Oonstmotion — Estate  devised. 

90.  Testator  nre  to  his  wife,  during  widow- 
hood, the  use  of  all  Ills  real  and  penonal  es- 
tate, anthorixlng  her  to  sell  and  dispose  of  any 
of  Us  real  estate  "as  to  her  shall  seem  jtist, 
and  to  give  deeds  therefor.  ^Die  will  further 
proTlded  that,  after  the  death  of  testator's  wife, 
ms  property  should  be  equally  divided  between 
hto  childraD.  HM,  that  Uie  widow  was  oitltled 
only  to  the  Inonne  of  testator's  property,  and 
that  the  proceeds  of  realty  eold  by  ho-  under  flie 
power  Id  the  win  did  not  vest  abeolntely  In  her. 
under  Iter.  St.  <8th  Bd.)  p.  2446, 1  ftL  providing 
that  "wh«m  an  absolute  power  of  dispodtion, 
not  accompanied  by  any  trust,  shall  be  given  to 
the  owner  of  a  particular  estate  for  life  or 
years,  such  estate  shall  be  changed  into  a  fee," 
and  the  mDceeds  of  realty  so  swd  passed  to  tiie 
chfldren  on  the  detorminatUm  of  tbe  widow's 
estate.  Affirmed  Iv  15  N.  T.  8.  68&— In  » 
BlauTdt's  Estete,  20  N.  T.  a  119,  2  Oon.  Snr. 
4SS :  In  re  Man^dd,  Id. 

80.  Testator  devised  to  his  wife  a  life  estate 
in  all  his  real  estate  not  sold  by  the  executors 
under  the  power  contained  in  the  will,  which 
poww  was  never  exercised.  The  will  provided 
that,  "at  and  mtter  the  decease"  of  his  wife, 
testator  devised  to  his  two  daughtns  named, 
and  to  the  children  of  his  deceased  daughter,  B., 
all  his  real  eetato:  "that  is  to  say,  one-third 
part  thereof  to  each  of  my  daughters,"  (naming 
two,)  "and  the  remaining  thlroT  part  thereof  to 
the  children  of  my  deceased  dau^ter,"  B.,  to 
be  hddj  owned,  and  enjoyed  br  them  respecaTO' 
ly,  and  by  their  respective  heirs  and  as- 
dgns,  forever.  At  the  death  of  testator  there 
were  living  three  chQdren  of  B.,  one  of  whom 
died  prior  to  the  death  of  the  widow.  ff«Id, 
that  eadi  of  the  three  children  of  B.  took  a 
vested  remainder  In  one  tmdivided  nInUi  of  tes- 
tator's real  estete,  and  that  the  heir  of  the  de- 
ceased child  was  entitled  to  her  int^Mt— Balen 
T.  Youmans,  (Sup.)  20  N.  T.  S.  687. 

81.  ABBumlng  that  the  devise  to  the  children 
of  B.  vras  to  utem  as  a  daas,  the  intnest  of 
each  child  vested  ra  tiie  death  of  testator,  and 
Budi  inta«st  was  not  divested  hr  the  death  of 
such  child  prior  to  the  death  of  the  life  tenant. 
— Balen  v.  Toamana,  (Sup.)  20  N.  T.  S.  657. 

82.  A  devise  "in  trust  for  my  granddaugbtcar, 
N.,  to  be  used  emedaDy  for  her  benefit,"  Ming 
void,  the  legal  estate  vested  in  the  granddaugh- 
ter as  beneficiary,  under  1  Rev.  St  p.  727,  i  47, 

Srovlding  that  a  person  who  by  any  grant  or 
evlse  shall  be  entitled  to  the  octoal  possession 
of  lands,  and  the  rents  and  profite  thereof,  shall 
be  deemed  to  have  a  legal  estate  therein  of 
the  same  quality  and  duration,  and  subject  to 
the  same  conditions,  as  the  ben^dal  Intereste.— 
Bamsay  t.  De  Bemer,  (Sup.)  20  N.  T.  S.  148. 

88.  t^and  was  devised  to  teetator'a  grand- 
daughter, and,  in  case  "she  should  die  without 
issue,  then  all  such  proj^ertj  and  interests  are 
to  be  equally  divided  among  my  living  children 
or  tbeir  hehrs."  Bdd,  that  the  devise  was  to  the 
granddaughter  and  her  issue,  if  she  should  have 
any,  and  the  granddaughter  took  the  fee  in  the 
land,  subject  only  to  bdng  defeated  by  her  dy- 
ing without  issue.— Bamsay  v.  De  Bemear,  (Sup.) 
^N.  T.  S.  14S. 

84.  Land  vras  devised  to  testator's  grand* 
dan^iter,  and.  In  case  'Vw  should  ctte  withont 
lasnsk  then,  ta  sndi  prapertr  and  Interesti  an 
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to  be  eqnfillT  ffivlded  unong  1117  Bring  dtlUren 
or  their  hdn."  Slid,  that  the  Temklnder  In 
favor  of  testator's  children  was  a  veited  remain- 
der, and  conld  be  ecHiTered,  It  bdng  a  fntnre  ex- 

rtant  estate^ItamM7  t.  De  Bemer,  (Sup.)  20 
Y.  S.  143. 

Testator  bequeathed  to  Ua  ton  the  um 
of  $4,000  for  life,  and  directed  the  principal, 
after  the  aon's  dewi,  to  be  paid  to  bis  children. 
The  will  then  gara  to  testator's  daogfater  "ah 
the  rest,  reoidne^  and  remainder  of  the  estate^ 
and  "any  legadea  herein  riven  wMch  may  for 
anr  canse  lapse."  Hdd,  that  the  daughter,  at 
the  death  of  testator,  took  a  contingent  remain- 
der in  the  $4,000  legaer.  which  became  abso- 
lute on  tho  death  of  the  son  without  issue, 
though  he  BurrtTed  the  daughter,  in  which  caae 
the  leffacr  was  parable  to  her  p^sonal  r^ie- 
senUtfTes.— In  re  Ubipea*  Batate,  20  N,  Y.  8. 
69.  2  Oon.  Sur.  350. 

Constraction—Bights  of  deriseea. 

86.  Testator  left  his  grandson,  and  such 
sons  as  should  be  bom  to  bis  two  sons  Iwfore 
final  distribution,  money  legacies  to  be  paid 
them  on  their  l)ecoming  of  age.  The  rendue 
of  hlB  estate  he  left  to  others.  Debts  and  spe- 
cific legacies  were  directed  to  be  paid  out  ot 
the  peraonal  and  real  estate,  which  lattor  die 
executors  were  anthoriied  to  selL  and  lUTeat 
the  avails.  Decrees  were  made  directing  the 
executors  to  bold  the  funds  In  their  hands  in 
trust  for  the  "pnrposeB  mentioned  in  said  will," 
and  that  annnallr  or  oftener  the  net  income 
be  paid  to  the  persons  entitled  to  the  same. 
The  managing  executor  haviug  a  sum  in  Us 
bands,  uninvested  and  unsecttred,  he  gave  the 
executors  a  bond,  secured  bv  a  mortgage  and 
chattel  mortgage,  conditioned  to  pav  the  grand- 
sons their  legacies,  the  IntentioQ  Selng  to  set 
apart  and  segregate  said  sum  for  melr  pay- 
ment. Hdd,  said  executor  anbsequently  be- 
coming Insolvent,  that  the  grandsons  should  be 
paid  out  of  a  portion  of  the  securities  not  set 
apart  to  the  payment  of  the  residuary  legatees, 
before  pivlng  the  latter.— Collin  r.  Wilcox, 
(SupO  20  NTY.  S.  199. 

37.  A  list  of  legacies  gi^'en  In  a  will,  among 
which  was  one  to  plaintiff,  was  preceded  by  a 
statement  that  testator  had  "at  present"  certain 
securities  mentioned,  amountiuR  to  a  certain  sum. 
which  sum  he  thereby  gave  and  disposed  o(  and 
was  followed  by  a  gift  of  all  the  residue  of  his 
personal  estate,  "as  shown  in  the  foregoing  state- 
ment," to  Ms  wife.  The  will  then  meutfoned  a 
further  sum  due  testator  from  a  spedfic  source, 
which,  "when  this  is  collected,"  he  disposed  of 
In  legades.  one  of  them  to  plaintiff,  and  the  re- 
mainder of  all  his  personal  estate  was  then 
given  to  his  wife.  Held,  that  the  legactea  to 
plaintiff  were  general,  and  not  spedfic.— Qlorer 
V.  Glover,  (Sup.)  20  I^.  Y.  S.  41. 

sa.  Testator  gave  his  wife  certain  property, 
and  the  residue  of  the  estate  to  raeciitors  m 
tfust,  to  iwy  his  wife  one  third  of  the  net  in- 
come quarterly,  to  pay  £1,000  on  a  certain 
mortgage  each  year,  and  **to  pay  over,  distrib- 
ute, and  divide  all  the  rest  and  reddue  of  the 
said  ln(*ome  to  and  among  my  children,  share 
and  share  alike,  in  equal  quarterly  payments; 
and,  in  case  of  death  of  any  of  my  children 
leaving  issue,  I  direct  that  the  said  issue  shall 
take  and  receive  the  share  the  parent  would 
have  recdved  if  living;"  and,  on  the  Toni^eat 


cUId  attuning  t^e  u«  of  SB  years,  if  add  wb 

shall  not  then  he  living,  and,  if  Hvinff,  An  <■ 
her  death,  "to  sell  and  convert  my  said  eaDRt 
into  cash,  and  pay  over  and  dlstrttnita  and  Aridi 

the  profieeds  tha«of  to  and  among  my  ddUis. 
share  and  share  alike;  the  issne  <a  any  deoeasid 
duld  to  take  the  share  the  parent  would  hare 
taken  if  living."  He  also  directed  tha^  tn  case 
his  son  should  dedre  to  go  into  bnsiTii—  befuR 
becoming  26  years  of  age,  his  exeenton  micfct 
in  their  discretion  advance  to  him,  "upon  hb 
tbbxe  in  my  estate,"  such  sum  as  to  Omni 
seemed  proper.  After  testator's  death  a  wm:- 
rled  daughter  died,  leaving  a  child,  who  afte<- 
wards  died,  leavink  hia  father  as  his  only  hsr 
and  next  of  kin.  Held,  that  the  share  of  eaefa 
child  vested  on  testator's  death,  and  the  hui- 
band  ot  Hbe  dan^ter,  on  the  death  vt  Ua  wife 
and  child,  was  entitled  to  future  Income,  aad 
to  share  in  the  residuary  estate  at  tha  cnira- 
tion  of  the  trust— In  re  Meikle**  Betata^  20  K 
Y.  S.  Sa  2  Con.  Sur.  VJ. 
Action  to  ooDBtme. 

89.  Code  Civil  Proc  {  1866,  providea  "that 
the  validity,  construction,  or  effect,  nnder  the 
laws  of  the  state,  of  a  testamentary  diqMMitien 
of  real  property  sttnated  within  the  sute,  or  << 
an  tntraest  in  mch  property,  which  weold  de> 
soend  to  the  heir  of  an  fntestate,  may  be  dete^ 
mined  In  an  action  brought  for  that  pnrpoae,  in 
like  manner  as  the  validity  of  a  deed  pnzportiac 
to  convey  land  may  be  determined."  Hdd^  that 
an  heir  of  a  testator  may  maintain  an  actioo  ii 
equity  ag^st  a  devisee  out  of  pooscenion.  and 
ouier  paitiee  In  Interest,  to  declare  void  a  devise 
of  a  vested  remainder  In  real  prcfiaty,  thoo^ 
no  trust  is  Involved.  —  Hemmje  v.  Meineo, 
(Super.  N.  Y.)  20  N.  Y.  S.  619. 

40.  Under  Oode  Civil  Proc  |  1866.  an  heir 
of  a  testator  may  maintain  an  action  in  eqitity 
against  a  devisee  out  of  posaeatfmi,  and  odia 
parties  In  intereat,  to  dedare  void  a  devise  at  a 
vested  remainder  In  real  prffpertr,  though  no 
trust  Is  Involved;  such  action  not  being  one  to 
obtain  a  construction  of  any  provision  of  the 
will,  or  to  detemdne  the  legal  title  to  real  estate 
in  possession  of  such  devisee,  but  its  purpose  ii 
to  remove  a  cloud  on  the  title  of  the  heirs,  who. 
If  the  devise  is  set  aside,  will  have  a  vested  re- 
mainder.—Hemmje  V.  Mdnen,  (Smer.  N.  Y.)  20 
N.  Y.  S.  619.  ™,  \ 

41.  In  such  case  the  heirs  have  no  pitsent 
remedy  at  lawby  ejectment  or  otherwiae,  since 
they  have  no  present  l^al  title  nor  faoniedlate 
right  of  posseadon,  nor  liaa  tlie  deriaee  say 
right  of  possession  until  the  death  of  the  life 
tenant:  and  Code  Civil  Proc  |  1537.  antitorii- 
ing  heirs  at  law,  whether  in  or  oat  of  posset- 
don,  to  maintain  actions  tot  the  partition  of 
realty,  notwithstanding  an  apparent  devise  to 
another,  "and  possession  ondev  anch  devbe,"  ii 
not  applicable.  —  Hemmje  T.  Melnei^ 
N.  Y.)  20  N,  Y.  S.  619. 


WlTJIJfiUS. 

See,  also,  "D^dtion;"  "Evidence^** 

Competenoy  of  husband  and  wife  to 
testify  against  each  oOier — 8nlt  for 

divcffoe. 

1.  Under  Code  OlvQ  Proa  |  8S1,  provlffisg 
that  **a  husband  w  a  wifie  la  not  conqtetnt  t» 
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Ifj  aK^nst  tbe  other  upon  the  trial  of  an 
DD  or  the  hearing  npon  the  merits  of  a  vpe- 
proceeding  fonndea  upon  an  allegation  of 
Itery,  except  to  prove  the  mamoge,"  evi- 
by  the  plaintiff  in  a  suit  for  dlTorce, 
iting  to  her  Dusband's  adnltery,  is  incompe- 
U  and  -will  not  be  considered  for  any  pnr- 
e,  even  If  received  without  objection  or  de- 
iMtxt. — Fanning  t.  Fuming  (Con.  FL  N.  Y.) 

—  Action  for  separation. 

Sl  In  an  action  hf  a  wife  for  Mparation  <m 
:  ground  of  violence  and  diargea  against  her 
iBtlty,  where  defendant  deniee  the  m  treat- 
nt  Slid  aaka  div<vce  on  the  ground  of  adul- 
7f  the  wife  having  testified  to  the  husband's 
Lfges  uabist  her  chastitj,  he  mar,  on  the 
ae  of  iu  treatment,  though  not  on  that  of 
olterr,  testify  to  statementB  made  to  him 
ainst  her  fidelity,  and  to  conrersationa  with 
r  on  the  subject— Woodrlek  t,  Woodiiek, 
up.)  20  N.  T.  S.  46& 

.■ivlleged  oommunioationB. 

8.  Under  Oode  Ovil  Proc.  f  886,  an  attoi^ 
7  is  incompetent  to  testify  as  to  conunnnica- 
IQ8  made  to  him  In  his  professional  capaci^. 
«tion  836  provides  that  the  dlent  may  waive 
s  attomers  diaqualfficatioD.  bnt  Act  1S91, 
nendatorr  thereof,  provides  that  the  waiver 
nst  be  made  on  the  trial  or  examination. 
dd^  that  a  testatca-  waives  hla  right  of  se- 
wy  b7  reguestlng  his  attorney  to  witness  his 
ill.— In  re  Gaa^a  Will,  (Surr.)  20  N.  Y.  S. 

4.  Instmctiom  |^v«n  to  an  attorney  bj  a 
erson  intendlQg  to  make  a  will  are  privileged 
>mmiuiicatlons,  and  the  attorney  cannot  testify 
I  to  anch  InstructionB,  unless  the?  were  given 
1  the  bearing  or  presence  of  some  tUrd  person, 
flder  T.  Whelpley.  18  N.  B.  874,  111  N.  Y. 
39;  In  re  Coleman,  19  N.  B.  TLllt  N.  T. 
20,— followed.— In  re  McOartbr'i  vnn.  (Snp.) 
ON.  Y.  S.  581. 

5.  Advice  sl^en  hj  an  attorney  for  wUch  no 
ompensation  u  asked  or  expected,  and  none 
iven,  is  not  a  privileged  communication.— In  re 
lonroe'a  WD],  20  N.X  S.  82,  2  Gon.  Snr.  896; 
a  re  Gmmdl,  Id. 

^raiuaotionB  witii  deoedent. 

A.  Strldenee  aa  to  a  testator's  phrslcal  con- 
itlon  when  witness  reached  hii  home,  and  aa 

0  whether  he  left  Us  bedroom  after  her  arrival, 

1  not  objectionable  aa  relating  to  pvsonal 
ranaactlona  or  eommTinicatlonB  with  a  dece- 
enL— In  re  MeOarthr*t  Wfll,  (Snp.)  20  N.  Y. 
I.  581. 

7.  Under  CSode  CMl  Proc.  {  820,  prohiblt- 
3g  a  parbr  or  person  Intereeted  In  an  action 
rom  testl^ng  m  his  own  behalf,  against  one 
Uimlng  under  a  deceased  person,  aa  to  an7 
ersonaf  transaction  or  commonicatum  with  the 
£cedent,  neither  defendant,  in  an  action  for  the 
■oggession  of  land,  nor  his  brother,  to  whom  a 
ortion  of  the  land  would  descend  in  case  plaln- 
iff's  deed  was  held  Invalid,  can  testify  as  to  the 
tmdition  of  their  father,  since  deceased,  at  the 
ime  of  makiog  the  deed  under  which  jdalntiff 
laima.— Riebarda  t.  Orocker,  (Snp.)  20  N.  Y.  S. 

8.  In  the  probate  of  a  will  a  witness  who 
I  named  aa  executor  la  not  aa  Interested 


426. 


,  within  the  meaning  of  Oode  Civil  Proo. 
In  le  Gagan'B  Will,  (Snrr.)  20  N.  Y.  8. 


9.  In  an  action  on  a  bond  and  mortgage,  the 
existence  and  validity  of  which  are  demed,  it  Is 
error  to  permit  plaintiff  to  testify  as  to  Personal 
transactiona  with,  or  declaratioBa  br,  a  appeased 
mortgagee  nnder  whom  defendants  el^m. — Kice 
V.  Daly,  (Snp.)  20  N.  Y.  S.  941. 

10.  ui  kn  action  to  declare  a  deed  made  b^ 

SlaintilTs  ancestor  a  mortgage,  it  appeared  that 
ef  endant  Introduced.  In  evidence  various  letters 
written  by  himaelf  to  deceased,  touching  the 
matters  In  Issue,  Defendant  was  administrator 
of  deceased,  and  testified  that  he  found  the  le^ 
ters  among  deceased's  papers,  and  that  tbej 
were  genuine.  HM,  that  defendant  was  in- 
competent as  a  witeess  to  such  facta,  under 
Code  QtA  Proc.  j  820.— Van  Vechten  r.  Van 
Yechten,  (Snp.)  20  N.  Y.  8.  14a 

11.  In  an  aietlon  to  dedare  a  deed  made  br 
plaintifFs  ancestor  a  mortgage,  defendant  Intro* 
onced  in  evidence  an  Indorsement  on  a  note 
whldi  was  In  defendant's  handwriting,  and  made 

erior  to  the  death  of  deceased.  Hdd,  that  such 
idorsement  was  inadmlsalble,  since  it  was  a 
declaration  by  defendant  In  Us  own  favor,  and 
a  transaction  between  him  and  deceased.— Van 
Vechten  v.  Van  Vechten.  (Sup.)  20  N.  Y.  8. 140. 

Examination. 

IS.  The  allowance  of  a  leading  question  Is 
not  a  ground  of  reversal  on  appeal,  unleaa  the 
appellant  was  prejudiced  thereby.— Van  Doren 
V.  JelUffe,  (Com.  PL  N.  Y.)  20  N.  Y.  8.  638. 
 Uie  of  memorandum. 

18.  Defendant  proposed  to  proTS  that  the 
enginea  which  paned  pialntUTs  promises  Jnst 
before  the  injutr  had  been  examined  and  fonnd 
in  good  order,  bnt  the  witness  could  not  recol- 
lect which  en^nes  he  had  inspected,  and  so  de- 
fendant inquired  If  he  had  a  memorandum  by 
which  he  could  telL  HeM,  that  the  exclusion 
of  the  question  was  error,  aa  it  Is  assumed  that 
the  vritnesa  had  a  memorandum,  and  could 
have  used  it  to  refresh  his  memorr. — ^Flynn  v. 
Manhattan  Rj.  Co.,  {Com.  FU  N.  Y.)  20  N.  Y. 
S.652. 

— »  CroM-examlnation. 

14.  In  an  action  by  a  real-estata  broker  to  r» 
cover  commisfiiona,  the  broker  was  aiikod,  on 
cross-ezamlnatitHi,  concerning  certain  payments 
made  to  him  by  the  purchaaw  of  ddEendant'B 
farm,  and  answwvd  tiiat  some  of  Ham  wore  tar 
advertisements.  Htld,  that  tiie  answer  was  re- 
sponsive.-Van  Doren  T.  JeDlflk  {Otm.  PL  K. 
Y.)  20  N.  Y.  a  636. 

CredibiUty. 

15.  Kvidence  of  a  witness  for  defendant 
that  he  offered  plaintiff  money  to  settle  was 
materia],  on  the  cross-examination  of  such 
witness,  to  show  his  relation  to  the  controm^. 
— Oambels  T.  Third  An.  B.  Co.,  (Com.  PL  N. 
Y.)  20  N.  Y.  8.  883. 

16.  In  an  action  agahist  a  railroad  for  the 
death  of  a  person  struck  by  one  of  its  trains, 
cross-exan^natlon  of  the  en^eer  aa  to  whether 
his  train  was  late  is  proper  as  a  test  of  credi- 
bility, to  show  whether  his  testimony  would  be 
the  same  aa  befiffe  the  OMoner.— Lnstig  t.  New 
York,  K  B.  &  V.  B.  Co.,  (Bnp.)  20V.  Y.  a 
477. 
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IT.  Where  a  wftnesa,  on  being  cross-exam- 
loed  as  to  his  Interest  in  a  case,  teetifies  that  he 
hai  Done,  It  b  not  error  to  refnee  further  ex- 
amination as  to  whether,  in  the  event  of  plaln- 
tilT*  recoTery,  he  does  not  expect  repaymoit  of 
advances  made  bj  him  for  funeral  expenses  of 
plaiutura  iutestate^LoaliK  New  York,  L.  B. 
aTW.  B.  Oo,  (Sop.)  20  ICT.  S.  477. 

IS.  ^  an  aed<m  to  determine  wUdi  of  two 
penoiis  at  an  obserratorjr  had  the  right  of  prop- 
erty  in  a  star  catalogue  compiled  07  them,  a 
wltnen  for  defendant  stated  on  cross-examina- 
tioD  that  he  had  had  some  correspondence  with 
plaintiff  and  that  he  was  onder  the  impression 
the  catalogue  belonged  to  plalntllf.  After- 
wards plaintiff  b^g  on  the  stand,  offered  the 
correspondence  for  the  purpose  of  showing 
said  witness'  understanding  as  to  whose  the 
catalogue  was,  and  testing  also  his  credibility 
or  the  accnraey  of  his  memory.  ^Hie  genuine- 
Desa  of  the  onteraondenoo  was  not  denied. 
HM  admissible,  althoaili  witness*  attention 
may  not  have  been  called  thereto  when  upon 
the  stand.  Martin,  J.,  dissentittg,— Boot  T. 
Borst,  (Snp.)  20  N.  Y.  S.  ISO. 

19.  The  recollection  of  a  train  diniatcher 
that,  some  years  preTioosly.  plaintiff,  after  the 
date  of  the  alleged  Injury  for  which  hia  action 
Is  brought,  applied  ror  easier  work,  on  the 
ground  that  he  nad  been  injured  at  a  place  and 
ui  a  manner  different  from  that  alleged,  to- 
gether with  a  denial  thereof  by  plaintiff,  doM 
not  compel  the  jury  to  discredit_plaintiS's  story. 
-Van  ^aswl  t.  Mew  Yosk.  L  eL  &  W.  B.  Oo.. 
<ConL  PI.  N.  Y.)  20  N.  Y.  8.  TOa 

90.  In  proceedings  before  commlsaloners  to 
determine  the  Tsloe  of  land  taken  for  pnbUo 
use,  where  the  owner's  witnesses  have  testified 
as  to  day  on  the  land  suitable  for  the  man- 
ufacture of  brick  and  mineral  paint;  and  that 
they  do  not  know  of  any  oth^  similar  clay  in 
that  locality,  and  hare  based  their  valuation  in 
part  thereoi^  erldenee  that  there  Is  other  itnd 
better  clay  in  the  vicinity  is  admissible  to  con- 
tradict them,  and  also  as  tending  to  show  that 
the  day-  Is  so  common,  and  found  in  such  large 
qoantiuea,  that  thdr  theories  and  calctUations 
as  to  the  value  of  the  land*  based  on  the  piee- 
ence  of  clay,  are  erroneous  and  misleading.— In 
re  01^  of  Rochester,  (Bop.)  20  N.  Y.  B.  006;  la 
re  BoDinaon,  Id. 

Xmpeaohment  —  Ccmtradtotorr  state- 
ments. 

81.  Assuming,  In  an  action  for  damages  for 
failare  to  ship  a  car  load  of  eggs  on  a  particular 
day,  that  the  broker  tiiron^  whom  the  sale  was 
made  was  defendants*  agent,  Aey  are  not 
bound  by  his  testimony  as  to  the  conversatloo 
between  him  and  defendants  at  the  time  of  the 
sale,  and  it  ia  error  to  exdude  evidence  offered 
by  the  latter  as  to  such  conversation,  though 
contradictoxy  of  the  evidence  of  such  broker. 
19  N.  Y.  &  4G8,  reversed.— Fitch  T.  Kennard, 
(Com.  PL  N.  Y.)  20  N.  Y.  S.  845. 

82.  The  original  complaint  in  an  action  on  a 
promissory  note  alleged  that  the  note  was  duly 
protested.  An  amended  conrolaint  alleged  that 
protest  was  omitted  at  defendant's  request  On 
the  trial,  plaintiff  testified  in  substantiation  of 
the  allegation  of  the  amended  cmnplalnL  and, 
when  defendant  asked  him  iriiy  he  had  said 
nothing  In  the  original  complaint  about  the 


note  not  having  been  protested,  he  rcsUed  'Btsx 
he  did  not  kuow.  Defendant  then  olfeied  tke 
original  complaint  In  evidence,  and  It  was  «■ 
eluded  on  the  ground  that  the  contradktxT 
statement  was  admitted.  Bdd,  that  plaintiffi 
answer  did  not  coDtain  the  admlaaion,  beca» 
he  was  not  interrogated  as  to  a  atatemeBt 
had  made,  but  aa  to  one  he  had  itmXati  ta 
make;  and,  the  witness  being  a  partr  to  the  s^ 
tion.  It  was  not  necessary  to  call  hIa  atteatn: 
to  the  contradictory  statement  before  intrt<iM- 
Ing  it  in  evidence;  and  the  original  ooovUisL 
bong  a  dedaration  against  mteres^  AoaM 
have  been  admitted.  —  M^er  v.  Oampbel 
(Com.  PL  N.  Y.)  20  N.  Y.  S.  705. 

38.  There  being  evidence  that  a  penon  ia- 
jured  while  croasing  a  railroad  track  testifed  ii 
material  respects  differenUy  from  his  stateneat 
made  on  a  visit  to  the  office  of  defendant's  «t- 
tomer,  and  he  having,  on  his  attantion  bdiy 
called  to  the  Ascrepanciy.  denied  mahJog  the 
first  atatement.  It  was  errw  to  refuse  to  ouirf 
that,  if  the  Jury  believed  he  had  made  a  nitt- 
ment  in  material  confiict  with  hla  testinwar, 
they  might  consider  it  in  detemiBiiic  what 
credit  to  ^re  his  tasttmonr.— 'I^amoo  t.  New 
York  Cent  ft  H.  B.  B.  Go,  (S19.)  20  N.  H  & 
K7. 

 Contradicting  collateral  matter. 

24.  In  an  action  against  a  railway  company 
ivr  a  personal  injury,  a  pbrridau  testified  for 
defendant  that  before  the  alleged  injury  he  ex- 
amined the  plaintiff,  and  foona  him  to  be  in  ■ 
condition  whidi  with  reasonable  certainty  wool*! 
have  resulted  in  the  disabilities  attributed  to 
the  injnxr,  .and  that  he  was  sure  of  the  date, 
because  he  had  entered  It  on  hia  books  at  the 
time;  on  eroas-examination  he  stated  that  h« 
k^  a  record  of  his  consultations  in  chrooo- 
lo^cal  order.  A  handwriting  expert  tbereaftrr 
testified  that  in  his  <vinlon  all  the  entries  in 
the  physician's  record  purporting  to  be  of  differ- 
ent dates  wtm  made  at  the  same  thne.  Us 
competency  of  the  expert  was  not  oucstiuisd. 
Hdd,  that  this  was  admissible  aa  going  to  dia- 

firove  the  alleged  consultstioa,  and  not  In  vio- 
ation  of  the  rule  that  a  party  bringing  out 
idence  aa  to  collateral  matter  on  crosa^zamtna- 
tiou  cannot  thereafter  contradict  It.  Galdolfs 
V.  Appleton,  40  N.  Y.  diatinniahed.— Tas 
Tassd  V.  New  Yoi^  L.  B.  ft  W.  B.  Oo..  (Cob. 
PL  N.  Y.)  20  N.  Y.  &  70a 
 Character. 

9S.  In  an  action  to  recover  the  value  of  cp* 
sold  and  delivered,  a  witness  who,  00  bcox 
called  to  Impeach  defendant,  bad  testified  tbat 
be  knew  and  had  dealt  with  defendant,  and  tbai 
defendant'a  reputation  among  the 
trade  was  bad,  was  asked,  "what  were  his  re- 
turns on  eggs  that  he  bought  from  yon.— isrp 
or  small?"  and  replied,  "BQs  returns  of  loswi 
with  us  wn«  very  neaW'  during  the  last  praHin 
of  the  time  he  dealt  with  us,— the  last  montb,  or 
perhaps  year."  ffsld,  that  the  evld«ice  « 
transactiona  between  witness  and  defendant 
was  inoompetect  and  Irrdevant  —  Daw  r. 
Lolizinami,  (Con.  VL  N.  Y.)  20  N.  Y.  8.  m 

Wozdfl  and  riizaaes. 

"AH  taxes  and  assesamsnts,"  •••  "ItuddpdO^ 
porationa,"  28. 
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Iteration  in  plan  of  eongtrnettan.'*  wt  "M*- 

tompletioo   of  entnet.*'   M  **MiBeiuwW 

Liens,"  3. 

Wery  ordinance  and  nwdntlon,*'  lee  "Mnnld* 
jMd  C-ori>ontioQS,"  2. 

foae,  ImplemenU,  and  apparatus  of  any  and  all 
Undl^''  aee  *^Mwildpld^CoriK)ratloiii^^  & 
Moe.**  ace  "WlUs,"  26. 

*abUc  applicant  fcf  ald»**  ne  '^ectiom  and 
Voters,*^!. 

Such  tax,"  see  '^onidpal  Corp^atiofu,"  28. 
Tcrace,**  wt  "Seamen." 

WBCCS. 

terrloe   On  asent  of  oorpontioD. 

X.  Vrwxm  acalnrt  a  fsraign  corporation 
ras  served  on  Its  "uiMgiTHf  acoit  and  cashier 
nder  <3ode  Cavil  Proc  S  432,  which  prorldea 
bat  Bach  aorfoe  mar  be  made  withtai  uie  atate 
ipon  the  preiident,  treasorer,  or  Hcretarrt  and, 
f  none  aadi  be  found,  fbsD.  apon  officer  per- 
brmins  ooneapondinc  fonetiona.  Hdd  nimecea' 
m.ry  uat  sncn  last-mentioned  person  ^oold 
nave  entire  control  or  charge  it  defendant'a 
bnsinesa  in  order  to  validate  aerrloa  m  hfan^ 
Tvlcit  T.  aranlte  Stata  Ftorldeot  Aa^  (Bnjs) 
20  N.  Y.  8.  185. 

8.  Oode  OtrU  Proe.  |  48%  anbd.  1,  proTidea 
Qiat  acrrSoe  of  anmmona  on  a  foreign  corpora" 
don  maj  be  made  on  the  preddent,  treasbrar, 
or  ■ecrrtarr'.  Snbdlvldon  2  prorides  that  aadi 
serrlce  may  be  made  on  a  pmon  dednated  for 
that  parpoaa  In  writtng.  Snb^rUon  8  prorides 
thaL  "if  andi  a  derignatitm  is  not  In  force,  or  if 
neither  tbo  person  dedcnated  nor  an  officer 
•pedfied  in  aabdlriaion  f&st  of  this  section  can 
be  foond  "With  doe  dUlgenoe,  and  the  corporation 


haa  propraty  vlttiin  the  state,  or  the  cause  of 
action  arose  therein,"  serrloe  naj  be  made  on 
"flia  cadiler,  a  directw,  or  manaKingjunnt  of 
the  oorporatioD  within  the  statfc"  Bdd.  that 
the  court  did  not  acq  aire  personal  JuriBOictlon 
of  a  foreign  corporation  br  serrice  of  a  summons 
on  a  person  as  "manadng  agent"  of  defendant, 
where  the  return  failed  to  show  that  the  presi- 
dent, treasorer,  or  secretary  of  defendant  could 
not,,  with  diligence,  have  been  found  within  the 
state.— Glines  t.  Supreme  fflttlng  Order  of  Iron 
HalL  (Sup.)  20  N.  Y.  S.  276. 

8.  A  tdegraph  (verator  Is  not  a  "managing 

Sen^'  of  the  telegraph  companr,  within  Code 
Til  Froc.  §  431,  provldiDg  that  process  against 
a  conoration  may  be  eerred  on  the  president 
or  other  officer  or  "manaring  agent.  —Jepstm 
r.  Postal  Telegraph  Oable^  <Oo.  Ot.)  20  N. 
T.  &  800. 

 Sabatltuted  servioe. 

4.  The  sheriff's  return  to  a  sommons  showed 
ttiat  be  had  r^watedly  called  at  defendant's 
residence,  where  he  was  UAA  eadi  time  that  she 
was  not  in,  and  that  he  was  not  able  to  serre 
hra  itersonally.  PlaintUfs  attomer  then  went 
to  defendant's  residence,  and  was  unable  to  find 
her,  the  person  present  stating  that  defendant 
haa  been  away,  but  had  returned  for  a  few 
hovrs,  and  gone  away  again  to  stay  for  some 
thne;  that  ane  did  not  care  to  say  where  defend- 
ant was^  or  when  she  would  retnm;  and  that  de- 
fendant  received  aU  mall  mattv  prerknisly  sent, 
and  would  receive  such  matter  thereafter.  Brla, 
that  the  facta  established  **that  proper  and  dili- 
gent effort  had  been  made  to  serve  tm  summons 
upon  defendant,  and  that  the  place  of  her  so- 
Jotim  could  not  be  ascertained,"  under  Code 
%JMl  Proe.  I  480^  MpvlAng  for  snbstitated  serr- 
loe in  sndi  oasMPU14^  ▼.  Wm»,  (Siip>)  20 

N.  Y.  a  4a 
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